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CHAIRPERSON'S FOREWORD

The Physical Planning Bill,20l7 is a Bill which seeks to implement the provisions of the Constitution

on land use planning in particular the provisions of Article 66 and paragraph 2l of Part A and

paragraph 8 of Part B of the Fourth Schedule to the Constitution. The Physical Planning Bill,2017

National Assembly Bill No. 34 is a year five constitutional Bill that required to be passed in the fifth

year of implementing the Constitution. The Physical Planning Bill,20l5 that had been introduced in

the 1 ltl' Parliament lapsed and the Bill has therefore been reintroduced in the l2tl' Parliament.

The Bill seeks to make provision for the planning, use, regulation and development of land by

providing the principles, procedures and standards for the preparation and implementation of physical

development plans at the national and county levels. Without harmonized plans and standards for
physical planning, orderly physical development and land use would be negated. The importance of a
iegal framework on physical planning cannot therefore be overstated. Towards this end the Bill seeks

to repeal and replace the Physical Planning Act No. 6 of 1996.

In deliberating on the Bill, the Committee subjected it to the provisions of Article I 18 of the

Colstitution and Standing Order 127 of the National Assembly Standing Orders on public

parlicipation and indeed did receive various views from key institutions of the physical planning

profession including the Kenya Institute of Planners, Town and County Physical Planners Association

of Kenya, Architectural Association of Kenya and the Young Planners Association. The Committee

also received submissions from, the Council of Governors committee on Urban Development,

Planning & Lands and members of the Public including the Residents of Nairobi County.

'fhe Ministry of Lands and Physical Planning and the National Land Commission who will be key

implementers of the Bill if passed into law also made very detailed and insightful submissions to the

Committee. The thereafter Committee did deliberate on the submissions on each clause of the Bill and

made recommendations which will inform the committee stage amendments to the Bill.

The Committee appreciates the support accorded to the Committee in discussing the Bill by the office

of the Clerk and also the participation of the Honourable Mernbers of the Committee. This report

represents an analysis of the submissions made to the Committee by different stakeholders, summary

of the contents of the Bills, analysis of the clauses vis-ir-vis the stakeholder submissions, observations

and the Committee's proposed amendments to the Bill.

Hon. Dr. Rachael yamai, MP
Chairperson, Departmental Committee on Lands
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EXECUTIVE SUMMARY
The Physical Planning Bill, 2017 underwent first Reading on Wednesday 1ltl, October,2017 and was
subsequently committed to the Departmental Committee on Lands for consideration pursuant to the
provisions of Standing Order 127 .

The Commiffee subjected the Bill to the provisions of Article I l8 of the Constitution and Standing
Order 127 of the National Assembly Standing Orders on public participation and placed an adveft in
the print media on Friday 5th January 2018 inviting the public to submit memoranda on the Bill. By
close of business on Friday l2tl' January 2018, the Committee had received submissions from the
National Land Commission, the Architectural Association of Kenya- Town Planners Chapter, the
Council of Governors - committee on Urban Development, Planning and Lands, young planners
Association, Residents of Nairobi County, the Town & County Planners Association of Kenya and the
Kenya Institute of Planners. The Committee also received submissions from the Institution of
surveyors of Kenya after the deadline for submission of memoranda.

Further the Committee held meetings with the Chairperson, National Land Commission on
Wednesday 8th February 2018, the Chairperson , Architectural Association of Kenya- Town pla.ners
Chapter on Thursday 9tl' Febru ary 2018, the Institute for Social Accountab ility & Chairperson, Kenya
Institute of planners on Thursday 15tl' February 2018 the Town & County planners Association of
Kenya and the Council of Governors on Tuesday 22nd, February, 2018 , Chief Administrative
Secretary and the Principal Secretary Ministry of Lands & Physical Planning on Tuesda y 27rh
February 2018. During the meetings the Stakeholders made oral submissions and submitted written
memoranda. The submissions mainly focused on the name and title of the Bill, whether the Bill was
responsive to the land reform agenda, constituent with the Constitution and existilg legislation.

The Committee thereafter proceeded to a retreat on repoft writing where it analyzed the submissions
by the stakeholders and made various observations and recommendations as indicated in this Report.
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1.0 PREFACE
1.1 Mandate of the Committee
The Departmental Committee on Lands is established pursuant to the provisions of Standing Order

No.216 (l) and (5) with the following terms of reference:-

(i) make reports and recommendations to the Ilouse as often as possible, including

recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate, management,

activities, administration, operations and estimates of the assigned Ministries and

departments;

(iii) study the programme and policy objectives of Ministries and departments and the

effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries and departments

as they may deem necessary, and as may be referred to them by the House or a Minister.

(vi) study and review all legislation referred to it

1.2 Committee subjects

The Committee is mandated to consider the following subjects:-

a) Land Policy,

b) Physical Planning,

c) Land Transactions,

d) Survey and MapPing

e) Land Adjudication

f) Settlement

g) Land registration

h) Land Valuation

i) Administration of Private, community and Public Land

j) Land Information and Management System

6



1.3 Oversight
The Committee oversights:

i. The Ministry of Lands and physical planning ;and

ii. The National Land Commission

1.4 Committee Membersh ip
Chairperson The Hon. Dr. Rachael Nyamai, Mp
Vice Chairperson The Hon. Khatib Mwashetani, Mp

The Hon. Jayne Njeri Wanjiru Kihara, Mp
The Hon Joshua Kutuny Serem, Mp
The Hon. Kimani Ngunjiri, Mp
The Hon. Mishi Mboko, Mp
The Hon. Omar Mwinyi, Mp
The Hon. Ali Mbogo, Mp
The Hon. Babu Owino, Mp
The Hon. Caleb Kipkemei Kositany, Mp
The Hon. Catherine Waruguru, Mp
The Hon George Aladwa, Mp
The Hon George Risa Sunkuyia,Mp
The Hon. Jane Wanjuki Njiru,Mp
The Hon. Josphat Gichunge Mwirabua Kabeabea, Mp
The Hon. Owen yaa Baya, Mp
The Hon. Samuel Kinuthia Gachobe, Mp
The Hon. Simon Nganga Kingara, Mp
The Hon Teddy Mwambire, Mp

Committee Secretariat

Clerk Assistant I
Clerk Assistant III
Legal Counsel I
Researcher III

Fiscal Analyst III
Audio Officer
Media Relations Officer

Mr. Leonard Machira
Mr. Ahmad Guliye
Ms. JemimahWaigwa
Mr. Joseph Tiyan
Ms. Lucy Makara
Mr. John Mungai
Ms. WinnieKizziah
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1.5 COMMITTEE OBSERVATIONS

Having considered the Bill and the memoranda submitted to the committee by the public, the

Committee observed and made comments as follows-

l. The long title of the Bill is exhaustive as it seeks to implement not only the provisions of

Article 66 of the Constitution but also the provisions of paragraph 21 of Part A and paragraph 8

of Part B of the Fourth Schedule to the Constitution among others.

z. The short title namely the "physical Planning Act" is appropriate as the contents of the Bill

indeed make provisions for land use planning'

Clause 2 of the Bill is exhaustive save for the need to include the definition of the term

electronic media which is being proposed to be included in other clauses of the Bill. The

Committee also observed that electronic media is currently the most efficient and cost-effective

mode of communication'

Despite the fact that the membership of the Consultative Forum provided for in clause 5 is

large, the forum is not a planning authority but a forum for consultation on the national

physical development plan and as such, the membership has to be broad to include among

others county executive committee members of the forty-seven counties. There is however

need to amend to specify with clarity on who the representative of the Council of Governors to

the Forum is, in this case being the chairperson of the relevant committee of the Council of

Governors.

5. There is need to amend clause 8 of the Bill to provide for the following functions of the

National Land Commission-
(a) monitor and have oversight responsibilities over land use planning throughout the

countrY;

(b) prepare reports on the status of land use planning and forward to President and

Parliament as provided for in Article 254 of the Constitution.

(c) publish and publicise the state of national land use planning report in accordance with

the provisions of Article 35(3) of the Constitution;

(d) Encourage use of traditional dispute resolution mechanisms in land use planning; and

(e) develop monitorilg framework and formulate oversight pararneters relating to physical

planning.

It should be the responsibility of parliament to approve the national physical development plan

noting its importance in terms of acting as the base for the preparation of all other plans

including inter-county and county physical planning development plans'

J
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7 There exists no conflict between clause 9(d) with Article 67 ofthe constitution as the cabinet
Secretary is responsible for monitoring and overseeing the technical arm at the national level
and not land use planning as provided for in the constitution.

There exists no conflict in clause l0 in terms of the roles of the cabinet Secretary and the
National Director of Physical Planning as the Bill makes it clear that the National Director
shall serve to advise the cabinet Secretary and shall also be responsible to the cabinet
Secretary.

8

9 There is need to delete the reference in clause I I of the post-graduate qualification and instead
substitute with a bachelor's degree which is the case in all qualificatio, requirements of most
professions but retain the words related discipline noting until the year 2006, there was no
degree being offered in most universities in urban and regio,al planning.

l0' The Committee further observed that there was need to put a term lirnit for the National
Director of three years renewable once.

I I ' There exists no conflict in tenns of the roles of the Cabinet Secretary, the consultative Forum
and the National Director of Physical Planning as the Bill makes it clear that the National
Director shall serve to advise the Cabinet Secretary and shall also be responsible to the Cabi,et
Secretary.

l2' clause l3 of the Bill should be amencled to specify that the role of approval of plans lies with
the county assemblies and further reword paragraph (c) to avoid thl potential conflicts with
Article 67 of the Constitution.

l3' Clause 15 of the Bill should be amended to specify the qualifications of the county Director of
Physical Planning as follows-

(a) is a citizen of Kenya;
(b) possesses a bachelor degree in urban and regional planning or related discipline from a

recognized university;
(c) is registered as a physical planner under the Physical Planners' Registr.ation Act, 1996;
(d) has at least five years' post-clualification professional experience in physical plan,ing;

and

(e) is not otherwise disqualified under the provisions of Chapter 6 of the Constitution or
any other written law.

l4' There is need to amend the Bill to include the requirement for publication through electronic
media in clauses l9(2) and2l(1), insert the words "secretary" immediately after the word

9



l5. "Cabinet" in clause 2l(2)to rectify atypographical error, reword clause 2l(2) and (3) of clarity

purposes, amend clause 22 to include the requirement for approval by Parliament and delete

clause 24(l) as is repeated in sub-clause (2).

16. The requirements for publication participation are adequately catered for in terms of clauses 4

and l9(lXb) of the Bill.

17. The Bill should be amended to include the requirement that the status reports by the public

ilstitutions in terms of clause 24 shall be published and made available in the NLC website.

lg. l'he term regional physical development plans negate the devolution principle as enshrined in

the Constitution and hence the term regional development plan should be deleted and

substituted with inter-county physical development plans in furtherance of the objects of tl're

Constitution on devolution.

19. There is also need to amend clause 29 of the Bill to align with the role of the County

Assemblies to approve Plans.

20. Despite the provisions of the County Government Act and the Urban Areas and Cities Act, the

Bill clarifies the procedures of preparation, approval, review and modification of county

physical development Plans.

2l . Clause 34(Z) of the Bill should be amended to increase tl"re period for displaying the notice for

a period of fourleen days to twenty-one days at the offices of the county government.

22. Therc is need to amend clause 49 of the Bill which provides for the objects of development

control to include promotion of public safety and health as an objective of development

control.

23.There is need to amend clause 52 to include provisions for developers to notify the public of

the proposed development and invite objections.

24. Further, there is need to amend clause 58 to increase the timelines for lapsing of development

permission from two years to three years in order to promote investors and give them adequate

tiprir-rg for processing of among other things financing of investments projects.

25. Clause 65(5) should be amended to increase the penalty for non-compliance with the

enforcement notice from one-hundred thousand shillings to five hundred thousand shillings to
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26. act as a deterrent for non-compliance.

27 ' clause 66 of the Bill should be deleted as it has a retrospective effect and would bedisadvantageous to developers who might have completed development projects only to berequired to re-submit their application afresh.

28' clause 69(2)(c) of the Bill should be amended to delete the word ..regional,,in 
paragraph (c) toalign it with the other provisions of the Bill which give reference to inter-county physicalplanning development plans.

29' clause 7l(l)(c), (d) and (e) should be amended provide for ten years of experience forpersonsto be nominated under paragraph (c), (d) and 1e) to ensure that the persons nominated to thecounty physical liaison committee are competent and highly expe.ienced on matters relating tophysical planning.

30' clause 7l(2) of the Bill should be amended to identify a maximum of five persons who can beco-opted to the liaison committee to avoid leaving the option of co-opting many persons,which might render the operations of the committee inefficient.

3l' clause 72of the Bill should be amended to include an additional role akin to the one providedfor the National Physical Planning Liaison committee in terms of clause 69(l) (a).

32' clause 73 of the Bill should be amended to provide a term limit of three years renewable oncefor the members of the county physicar Hanning Liaison committee.

33' clause 87 of the Bill should be amended due to the potential conflict with Article l g5(4) of theconstitution which gives power to the county u.r"-tri., to approve prans.

34' There is need to include provisions on delegated powers of the cabinet secretary to makeregulations that may be necessary for implementation of any matters required in the Bill.

35' The Committee observed that the public had not made subrnissions on clauses 7, 3g, 55,57,63,77,79,83,84,85 and g6.

36' The Committee agreed with the contents of clauses 7,3g,55,57,63,77,79,g3,g4, g5 and g6
without amendments.
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I.6 COMMITTEE RECOMMENDATION
Having analyzed the Bill vis-i-vis the memoranda submitted by the public the committee

recornmends that the Bill be approved and passed by the House subject to the proposed amendments in

this Report. ll
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2.O INTRODUCTION

The Physical Planning Bill,2017 seeks to give effect to Article 666 (l) of the Constitution by making
provision for the planning, use, regulation and development of land. The Bill also seeks to provide for
the principles, procedures and standards for preparation and implementation of physical development
plans at the national, regional, county, rural and cities levels and further provides for the
administration and management of physical planning in Kenya. Towards this end the Bill seeks to
repeal and replace the Physical planning Act No. 6 of 1996.

2.1 Analysis of the Bill
Part I of the Bill contains the preliminary provisions including key words as defined in the Bill.

Part II outlines what the physical planning institutions are. In particular-

A. National Physical planning Consultative f,.orum.
Clause 5 establishes the National Physical Planning consultative Forum. The Forum consists of the
Chairperson of the National Land Commission, the forty-seven county executive committee Members
representing each county, Cabinet Secretary for matters relating to physical planning, economic
planning, environment and roads and infrastructure among others.

Clause 6 of the Bill further stipulates the functions of the Forum which are to provide a forum for
consultation on the national physical development plan, promote effective coordination and integration
of physical development planning and sector planning and advise on mobilization of adequate
resources for the preparation and implementation of physical development plans.

B. National Land Commission
The Bill also lists the National Land Commission as a physical planning institution. Clause g of the
Bill lists the functions of NLC which include monitoring and overseeing physical planning in Kenya
and the preparation of status reports on the preparation and implementation of physical development
plans.

C' Cabinet Secretary, responsiblc for matters relating to Physical planning
Clause 9 defines the functions of the Cabinet Secretary which are formulating a national policy on
physical planning, issuing in the Gazette policy statements guidelines and circula., o, g.,r.ral and
specific aspects of physical planning and approval of the physical development plans.

D. National Director of physical planning
Clause 12 of the Bill outlines the functions of the National Director of physical pla.ning whichinclude advising the government on strategic physical planning matters that impact on the wholecountry, formulating national physical planning policies and pieparation of national developmentiplans.

13



E. The County Executive Committee Member

Clause 13 of the Bill provides that the County Executive Committee Member is responsible for

formulating a county policy on physical planning, approving county physical development plans,

monitoring and overseeing the planning function and promoting integration of county physical

planning functions.

F. Th'e County Director of Physical Planning

Clause 16 of the Bill outlines the functions of the Director to be-

(a) Advising the county government on physical planning matters;

(b) Formulating county physical planning policies;

(c) Preparation of county physical development plans;

(d) Preparation of local physical development plans; and

(e) Recommending to the county government the establishing of planning units as may be

necessary among others.

pART III of the Bill makes provision for Physical Development Plans. The Bill categorizes physical

development plans as follows-

A. The National Physical Development Plan

The National physical Development Plan defines strategic policies for the determination of the general

direction and trends of physical development and sectoral development in Kenya and provides a

framework for the use and development of land.

The plan is prepared by the Cabinet Secretary and the National Director of Physical Planning. The

plan shall cover an implementation period of 20 years and may be reviewed after l0 years if
necessary. Tl-re plan shall be the basis for environmental conservation and promoting social economic

development among others. The national government and county government shall base the

preparation of the development plans on the National Physical Development Plan. The plan is

approved by the Cabinet.

B. Itegional Physical Planning Development Plan

Two or more counties may by mutual agreement formulate a regional physical development plan.

A RPPDP defines the scope of the plan and the geographical area to which the plan relates.

The RppDp is prepared by the RPPD Committee which consists of the National Director of Physical

Planning and the County Executive Committee Member for each county involved.

Clause 29 of the Bill provides that CEC Members shall separately approved the plans and thereafter

submit to the National Director of Physical Planning for final approval.
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A county government shall prepare a local physical development plan in respect of a city orunclassified urban area. The rFoi' shall be f", il;;-orr,", things plan for zoning,urban renewal orredevelopment.

C. County Physical Development plan
A county physical development plan shall provide an overall physical development frameworkfor the county.

The cEC Member shall submit the plan to the governor who shail cause it to be praced before trrecounty assembly.

D. Local Physicat Development plan

E. Special Planning Area
A special area plan contains a written statement highlighting the grounds for the declaration of aspecial plan area and the challenges the special plan intenJs to address among others.

A county government may on its own motion or as may be requested by the national government orthe NPPCF declare an area as a special planning area if the area has unique development andenvironment challenges.

where a county government has declared an area a special planning area the cEC Member maysuspend for a period of two years any development in the speciar ptanning area until a physicaldevelopment plan in respect of that area has beenapproved.

I#ljlr:ijffi:l deals with Development control. clause 4e outtines the objectives of development

Ensure orderly physical development.
Ensure optimal land use;

' Ensure proper execution and implementation of approved physical developmentplans among others.

I

2

J

I

Planning authorities have the power to prohibit or control the use and development of land andbuildings' control or prohibit the subdivision of tana ana reserve una ,,,uiituin all land planned foropen spaces, parks and urban forests among others.

A person shall not carry out development within the area of a planning authority without adevelopment permission gianted by the ilanning ilh;.i;;.
A planning authority may levy a development fee against an applicant for development permission

Part v contains provisions on enforcement notices and provides that a planning authority shall serveon the owrer or occupier of land with an enforcem"nt notice specifying among other things thedevelopment alleged to have been undertaken without permission and the measures that should betaken' This part also contains provisions requiring u plunning authority in charge of an urban area or acity to require an owner to present a development application for consideration of the planningauthority.
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part vI of the Bill establishes the physical Planning Liaison committees.; clause 67 establishes the

National physical planning Liaison committee which consists of twelve members including a

representative of NLC, DG NEMA, DG Water Resources Management Authority, chairperson of the

National Construction Authority among others. The Committee hears and determines appeals from

national plan,ing authorities and advises the Cabinet Secretary on broad physical planning policies,

strategies and standards.

This part also establishes the county physical Planning Liaison committee which consists of seven

members including a representative of NLC, a registered physical planner, architect, surveyor and two

members being one male and one female nominated by the county chamber of commerce' The

CPPLC hears and determines appeals from planning authorities in the county'

I,ART VII contains miscellaneous provisions in particular repeal of PP Act, 1996, transitional

provisions and consequential amendments'

The Bill also contains four schedules. The First Schedule prescribes procedure for appointment of

members of the National physical consultative Development Forum, Second Schedule outlines the

contents of national, inter-county and county physical development plans, Third Schedule outlines the

contents of local physical development plan and the Fourth schedule outlines the matters which may

be dealt under development control'

16



3.0 SUBMISSIONS AND PUBLIC PARTICIPATION

The committee subjected the Bill to the provisions of Article l l g of the constitution and standingorder 127 of the National Assembly Standing orders on public participation and placed an advert inthe print media on Friday 5d'January 2018 inviting the public to submit memoranda on the Bill. Byclose of business on Friday l2tl' January 2018 the committee had received submissions from theNational Land commission, the Architectural Association of Kenya - Town planners chapter, theInstitute for Social Accountability, the council of Governors, the Town and county planners
Association of Kenya, Residents of Nairobi, Young Planners Association and the Kenya Institute ofPlanners' The committee also received submissions from the Institution of surveyors of Kenya afterthe deadline for submission of memoranda.

Further the committee held meetings with the chairperson, National Land commission onwednesday 8th February 2018, the Chairperson, Architectural Association of Kenya - Town planners
chapter on Thursday 9th Febru ary 2018, the chairperson, Institute for Social Accountability and thechairperson, Kenya Institute of planners on Thursday l5tl'February jors ,he chairperson, Town &county Planners Association of Kenya and the council of Governors - committee on UrbanDevelopment, Planning and Lands on Tuesday 22nd February,20lg and the chief Administrative
secretary & the Principal secretary, Ministry of Lands & Physical planning on Tuesda y 2Trt February2018. The stakeholders made the following written and oral submissions.

3.1 Submissions by the National Land Commission
The National Land commission presented written submissions to the committee contained in amemorandum dated l2tl'January 20118. The Chairperson of the Commission also made oralsubmissions during a meeting with the committee held on wednesday gtl' February 20l g as follows:

constitutional threshold: The commission was of the view that the Bill contravened thefundamental principles, letter and spirit of the Constitution which included; devolution as provided inArticle 6, and 10, public participation and good governance on the following grounds:

b) The Title "Physical Planning" had no reference in the constitution. The constitutionprovides for "land use,' in Articles 60,66,67 and6g and fifth schedule.
c) The Bill failed to meet the requirements of Article 68(b) of the constitution which

required parliament to revise land use laws in accordance with the principles set out inArticle 60(l).
d) The process of preparing the Bill failed to meet the requirements of Articles l0 a,d232(t) (d) & (f) of the constitution
e) By amending section I l0(3) of the County Governments Act, 2012, the Bill

undermines devolution and flouts Articles na @)$)and l g5(3)(4) of the constitution.

17



consistency with Existing Legislation: The commission argued that the Bill disregarded and

conflicted with the County Governments Act 2o12,the Urban Areas and Cities Act 2011, the National

Land commission Act2Ol2 and the Environment and Land court Act 201 1. Particularly in respect to:

The functions of the National Government/ Executive, the County Governments and the National

Land Commission.

The Commission was also of the opinion that the Bill failed to recognize the different types of land use

plans prepared under the county Governments Act and the urban areas and cities Act - "County spatial

Plan' and "Integrated Urban Development Plan" and creates conflicts and duplication'

Responsiveness to Land Reform Agenda: The commission argued that the Bill was not in line with

the land reform agenda as required under Article 60(2) and sessional paper No. 3 of 2009 on National

Land policy paragraphs tot-t+1. The commission also stated that current and emerging realities

required a more responsive and innovative legislation and planning approaches' Further the

commission argued that the Bill did not provide the required framework to move the country frorn the

cunent dire situation to a more desirable competitive trend.

progressivcness and value Addition: The commission also argued that the Bill was not progressive

and did not meet the requirements of the new constitution of Kenya 2010. Further the Bill was not

fundamentally different from the current Physical Planning Act that had not been effective' The

content and scope was limited to urban areas and does not cover new areas of concern like rural areas,

marine, mining, transport planning, environmentally fragile areas and trans-national areas'

The Comrnission also proposed specific amendments to the Bill as contained irr table 1:

Table 1: proposed amendments to the Physical Planning Bull, 2017 by the National Land

Commission

JustificationProposed AmendmentClausc

Constitution. The Long Title is at Variance with the

Statement of Objects and Reasons.

d be drawn from tl'reThe reason for legislation shoulAmend long title to read 'An

Act of Parliament to give

effect to Article 66(1) of the

Constitution to make

provisions for the Planning,
use, regulation and

development of land and for

connected purPoses'

Long Title

The term has no reference in

the title "Physical Planning Bill" flouts Articles

(h), 68(b) and the Fifth schedule of

the Constitution and

66(l) and 67(2)

Rename Bill to Land Use

Planning
Short Title

18



2 Delete paragraph (b) in the
definition of a planning
authority and substitute with
county government.

venes section 104 (l) & (3) of the CountyIt contra

Governments Act 2012

8 Functions
realigned

67(2)(h

should be

with Article constitution with regard to the wording and use
of terminologies introduction of new
terminologies as "physical planning" blurs the
intention of the constitution.
The bill should unbundle and elaborate what
constitutes monitoring and oversight as
anticipated in the constitution, provide a
framework for coordination of planning by
national government as envisaged in the 4th
schedule of the Constitution

o

a

The Bill should observe fidelity to the

9 9(d) because
monitoring and overseeing is
a NLC function

Delete oversight is a function given to
National Land Commission at Article 67 (2) (h) and
section 5 (h) of National Land Commission Act.

Monitoring and

t0 Delete clause 10. Functions
assigned to ND already
assigned to CS and NLC. ND
can be administratively
established hence no need to
legislate on it

assigned to the National Director
are already assigned to the Cabinet Secretary
and the National Land Commission.
The office of the Director can be created
administratively in the offrce of the Cabinet
Secretary and therefore not necessary to
legislate

a

o

The functions

ll Delete in light of clause l0

t2 Delete in light of clause l0

l3 Delete l3(b) and (c).
Conflicts with 185 and 67 of
the Constitution.

icts with County Governments
Act 2012 Sec. 109 (l) (c), I l0 (3) l il (6) ttz (2)
(a) approval of county plans is the responsibility of
County assemblies.

Clause 13 (b) Confl

t6 Delete clause 16 (c) as in
clause 13

t7 physical development
plans and replace with land
use plans

Delete

the plans disregards the integrated framework
established under the County Governments Act

The planning framework established through

Section 102-115 and the integrated developrnentI

19



4l of the Urban Areas and Cities Act 201 l. This

is likely to create confusion.

2. The bill creates contradiction in the names of
the plans to be prepared which are not aligned

to the plans provided for in CountY

Governments Act 2012 at sections 107(l)(a-c)

ll0andlll(1)

3. The naming of the plans is an attempt to sustain

the status quo of the Physical Planning Act Cap

286 which has been ineffective and limited in

scope.

4. The plans duplicates and or contradict the plans

provided for under sections 107-1ll of the

County Governments Act 2012 and section 36-

42 of the Urban Areas and Cities Act 2011. This

creates confusion, duplication and unnecessary

additional expenditure for counties.

T

The preparatory authority is unclear. It
changing from Cabinet Secretary at Section 2l (1),

the Cabinet at Section 2l (2), National Physical

Planning Consultative Forum at Section 22 (l)

keepsThe Cabinet SecretarY

should be the preParatorY

authority.

21

Is not in line with aPProval

policies binding the entire nation. The Cabinet

endorses the plan and its approval should rest vuith

the Parliament. In furtherance of separation of

procedures for pubhc

powers

22 Approval of plan should be

by Parliament not the

Cabinet

o The clause contradicts Inter-governmental

Relations Act Section 23.

o Pre determining the membership and assigning

National Director as chair goes against and

undermines the spirit of devolution in Article

18e (2)

Cooperating counties should have a freehand to

determine how their matters are addressed

The NDPP should not chair

the RJPPC as it contradicts

Article 189(2) of the COK

and section 23 of the IGRA.

25

Contravenes the spirit of Devolution

away the approval powers of County Assemblies

provided for under Article 185 (3) and (4) of the

Constitution

and takes29 Delete section and provide

that they shall be approved

by the county assemblies
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scope of a CPDP varies from
the scope of the county
spatialplan

development plan varies from the ,.op" *a
framework of the county spatial plan in sec ll0 of
the County Governments Act 2012

33 Duplicates the provisions of
the County Govemment Act,
2012

s has been legislated in the County
Governments Act 2012, the procedural aspects
should be detailed in regulations accompanying
County Governments Act 2012.

Since thi

44 Need to delete the provisions
on preparation and approval
procedure for local physical
development plan as they are

already provided for in
section 38-41 of the Urban
Cities Act, 201I

38 - 4l of Urban Areas and CitiesRefer Section

Act 201I

67 Delete the proposed NPPL
Committees.

68(4) opens the chairmanship of the
committee to non-planners; a planning matter
should be adjudicated by professional planners.
The body that regulates the planning profession
should nominate the chair.

Comrnittee bloated and not cost effective and
inefficient

o

a

Clause

87 Delete clause 87 contravenes
the provisions of Article
I 85(4) of the Constitution

ll amends Sec ll0(3) of the County
Governments Act 2012 essentially taking
away the approval powers of the county
assemblies thereby flouting Article
174(c),(i)and 185 (4), of the Constitution.
Denies the County Assemblies their primary
responsibility in development of the
counties

a

o

The Bi
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unnecessary since the

membership to the forum is

pre-determined.

The Second Schedule

introduces the inter-countY

physical development Plans
which are not included in the

Bill.

to the forum is predetermined.

The schedule introduces The Inter-county Physical

Development Plans which are not provided for in
the body of the Bill.

Renewal and redevelopment plans are not

mentioned in the body of Bill hence the schedule

introduces a new type of Plan.

The Third Schedule provides

for no renewal and

redevelopment plans are

included in the Bill hence the

schedule introduced new

types of plan.

3.2 Submissions by the Chairperson, Architcctural Association of Kenya - Town Planners

Chapter

The Comrnittee held a meeting with the Chairperson, Architectural Association of Kenya Town

planners Chapter on Thursday 8tl'February 2018. During the meeting the Chairperson made the

following comments on to the Bill:

That the Bill was defective in law and did not reflect the relevant principles and requirements

of the Constitution;

That the Bill contradicted the County Government Act and the Urban Areas and Cities Act.

Any amendment to existing legislation must be

disclosed

It is also unconstitutional as it contravenes

Article 185 (3).

The term "Physical Planning" is not provided

for and is not in line with the letter and spirit of

the Constitution.

a

a

a

Delete "Physical

Planning Bill" 2017 and

replace with "Land Use

Planning Bill" 2017.

All other reference to
"physical planning"

should be replaced with
o'land use planning".

a

a

Memorandu
mof
Objects and

Reason

n
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It would therefore lead to confusion and discordance in implementation;

iii' The Bill did not give explicit provisions for all plans including but not limited to the National
Spatial Plan' Regional Spatial Plan, Special Planning Area, County Spatial plan, County
Integrated Plan, City or Municipal Plans, County Sectoral plans as provided for in the
Constitution, the County Governments Act and the Urban Areas and Cities Act;

iv' The Bill proposed changes to other laws without mentioned them in the memorandum and
without adequate stakeholders' consultation. For instance the part vIII of the Bill or.r
miscellaneous provisions sought to propose the deletion of words in sections I l0(3) and (4) of
the County Government Act; and

That the Bill should recognize all professional planning association that included but not
limited to the Architectural Association of Kenya - Town planners Chapter, the Kenya
Institute of planners and the Town & county planners Association of Kenya.

v

The Association further proposed specific amendments to the Bill as contained in table 2.

Table'2: Architectural Association of Kenya - Town Planners Chapter proposed amendments to
the Physical Planning Bilt,20l7

Clause Proposed Amendment Justification
Short title Land Use Regulation Bill2OlT

Include an application clause to provide that the
provisions of the Act shall apply in the entire
territory of Republic

Planning and not reflect the objects
of land use planning as

outlined in the constitution
of Kenya 2010 (Article 66;
Schedule 5-Part V)

Does

Preamble

Change it to read 'An Act of parliament to effect
Article 66 and the Fifth Schedule to the
Constitution; to provide for planning, regulation of
land use and development of land, interests in and
rights over property and ensure that investments in
property benefit local communities and their
economies and for connected purposes.

Insert Preamble.

2

definitions
Marginal note should change from interpretation to for clarity and for the

avoidance of doubt in the
interpretation of this Act

Need
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I

legislations requiring plan

development at County

level and Urban areas as

planning units

Delete reference to the term "physical

planning".
4

The title does not capture

the administration of
planning ; The proposed

title will capture the

various institutions and

clearly define their

mandate in Planning at the

National and CountY

Government(s)

Amend the title of the part to read Planning

Administration
Part II
Physical

Planning

Institutions

Duplication of roles with
the National Liaison

Committee , and the forum

is too high-level and

bureaucratic

The Membership is too broad. The role can equally

be played by the proposed NPPLC.

Delete the section

5

The forum offers a

framework to engage on

the national level. The

forum offers comments and

inputs but has no legal

mandate to make planning

decisions

Has no legal mandate to

coordinate and integrate

physical development

planning and sector

planning, no mandate to

mobilize resources

Delete this section in light of the propo sed

amendment to clause 5
6

To align the Bill to the

requirements of article 67

of the constitution and the

National Land Commission

Act

I Amend 8(a) and align it with Article 66 of the

Constitution

The current functions are

inadequate and duplicates

roles of the Director of
Physical Planning (Section

12 (b), (d)) of the PPB

9 Amend to provide as follows-

(a) Formulating a national policy on physical

planning.

(b) Formulating a national land use policy.
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Create the position of the principal Secretary who
shall be responsible for the overall administration
of the national planning function, facilitating the
national planning process and budget and resource
allocation for national planning.

standards and regulations on planning.
(d) Approval of national development plans.
(e) Coordinating planning by the counties in

line with the Fourth Schedule.
(0 In the formulation of policies, plans,

guidelines and standards effective public
participation is mandatory.

(g) In the formulation of policies, plans,
guidelines and standards effective public
participation is mandatory.

(h) Recommends and submits national
development plans, policies, guidelines,
standards and regulations to the Cabinet for
consideration and subsequent submission
to Parliament for approval.

(i) Cause gazettement of the approved national
development plans and policies.

(a) Overall administration of the
National planning function

(b) Facilitating the national planning
process

and resource allocation for national

Principal Secretary shall be

Budget
planning

New 98 The
responsible for:

of the principal
secretary is a k"y
administration function at
the national government.
(Constitution of Kenya
Article 155)

The office

1l

disci

Amend a to read a ho( ) lder of a postgraduate
de and or agree ln urbandegree reand gional

bothor afromplanning unirecognised verst Usety
of the words related ISpline vague

The professional
qualification (Urban or
regional Planning or
both planning should
be explicitly
mentioned. Related
discipline is vague

t2

(a) Chief national government advisor on all
pertaining to national land use

Amend to read as follows-

matters

on and conflicting
roles between the Cabinet
secretary and the Director
(6(d), r2(a); 9(a), I

Duplicati

2(b);
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(b) Advise the CS on national land use policy'

(c) Advise the CS on national guidelines and

standards on Planning.
(d) Responsible for preparation of national

land use plans.

(e) To recommend land use policy to the

National Government and CountY

Governments.
(0 To cause the preparation of plans for

purposes of implementing a comprehensive

programme for the registration of title in
land throughout Kenya by the national

government.

To conduct research related to land use and

the use of natural resources and make

recommendation to appropriate authorities

Approval of Plans

is a function of the

County Assemblies

monitoring
overseeing
planning is

function of NLC

and

the

a

a

o

Establish the office of a chief officer13

14 (2) is a duplication o

functions described

clause 16

ln

fI be responsible to theProvide that the CDPP shal

CO and CEC
t4

Insert qualifications of CO15

16 ( c)Amend the roles of a countY

a. advising the county government on

County planning matters;

b. preparation of county land use

spatial Plans at CountY, Sub countY,

Ward, Village and Urban areas;

c. Delegate in writing any of his

functions under this Act, either

generally or sPeciallY to any

planning officer in the Sub countY,

Ward, Village or Urban levels;

as follows-

director to readt6
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supervise the services of a

registered and practicing physical
planner and/or planning firm to
prepare county spatial plans and/or
land use policies;

e. preparation of inter-county
development plans;

f. undertaking research on matters
relating to development planning at
the county level

g. certification of county plans and
recommending to the county
executive in charge of planning for
adoption

Insert a new clause on indemnity of the Director or
any planning officer.

Insert a new section allowing Director to opt to
retain the services ofa registered planner.

-The Director or any planning officer
appointed above shall not be personally liable to
any action or other proceeding for or in respect of
any act done or omitted to be done without
negligence and in good faith in the exercise or
purported exercise of any of the functions
conferred by or under this Act.

New 16B

ging responsibilities under this
Act, The Director may retain services of registered
and licensed planners and or planning firm.

No body corporate shall carry on business as
registered planner unless the directors thereof
whose occupation involves the preparation of
plans in respect of land under this and are
registered physical planners.

New l6CIn dischar To introduce efficiency in
delivery of planning
services; capacity building
of the planning private
practice (Article and l0
and article 60 of the
Constitution)

Part III
Types of
Physical

Development

Plans

plans to be included that will touch
on natural Resource utilization, Environmental
management, Funds equalization, and fulfillment
of the Bills of rights

Refer to County Government Act, 2012 partXl on
County Planning

More types of As required by the
Constitution article 204 (2)
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Schedule on the Preparation of an Integrated Plan

The clause is ambiguous;

the functions need to be

separated. The title of the

plan to be aligned with the

constitution

Rename NPPDP to National Land Use Spatial

Plan.
t7

Electronic Media is

currently the most efficient

and cost effective mode of
communication. The

publishing role to be

retained by the National

Director of Planning.

l9 Allow for publication through electronic media

The contents of the

National Land use Spatial

Plan should include all

aspects affecting land-use

planning

Contents should include all aspects of land use

planning
20

'The Cabinet' -should be

The Cabinet SecretarY'.

(The Cabinet itself cannot

be expected to incorPorate

stakeholder comments).

Insert word "Secretary" in (2)21

The constitution provides

for only two levels of
government; regional

plans create a third level of
government

National Land use SPatial

Plans and Regional Land

use Plans should be

approved under

intergovernmental

arrangement if we are to
respect the Constitutional

status of both levels of
government

Rename RPPDP to Regional Land Use

Insert words "advise from NDPP" immediately

after necessity

Plan25

'I'he constitution provides

for only two levels of
government; regional

plans create a third level of
government

25(l) Two or more Counties may

agreement or out of compelling necessity or liom

advice from the National Director of Planning on

areas requiring intercounty developrnent plans"

derived frorn the National Land use Spatial Plan.

by mutual
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27 Recognise use of electronic media Recognize electronic media
as it's the most efficient
and cost effective mode of
communication

28 Recognise use of electronic media electronic media
as it's the most efficient
and cost effective mode of
communication

Recognize

29 Recognize the use of electronic media and changes
in the naming of the plan

Recognize the use of
electronic media and
changes in the naming of
the plan and the joint
committee in-line with the
Constitution of 2010.

32

Section 107 that refers to the types of plans as
follows:
a) County Integrated development plans;

b) County Sectoral Plans;
c) County Spatial Plans
d) Cities and Urban Areas plans

To align the Title to the County Governments Act To align the Title to the
County Governments Act
Section 107 that refers to
the types of plans as

follows:
a) County Integrated

development Plans;

b) County Sectoral
Plans;

c) County Spatial
Plans

Cities and Urban Areas
Plans

33 guide preparation of County
Integrated development plans

New 33 B To To fulfil the requirement of
County Government Act
(CGA, section 108)

preparation of County IntegratedInsert "To guide
development plans"

A county spatial plan
includes both urban and
rural planning

34 Amend to read-At least
commencing the preparation of a county spatial
plan, the member of the executive committee shall
publish a notice in the Gazette and electronic
media, with national coverage and the notice shall
include the intention to prepare a county spatial
plan, the objects of the plan and the matters to be
considered in the plan and the address to which
any views on the plan may be sent.

fourteen days before Recognize electronic media
as the most efficient and
cost effective mode of
communication. Change
the title of the plan to
County Spatial Plan
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r

mode of advertisement publish an entire

plan in the Gazette

There are no

approval

procedures given

for this plan and

can therefore not be

implemented

a

Need to align with the CG Act. The

Development Plan should therefore read the

Urban Area or City Development Plan

Local Physical

Integrated

41

This is

provisions
constitution

in line with
of the

Add
(g) to promote public safety and health

49

Recognize the role

Counties play fullY in

development control

Add-b) control and apProve

land, amalgamation, land readjustment, change of
user.

(c) delete physical development plans and

substitute with

public and private50

The County Government is

mandated to undertake

development control , this

is in line with the spirit of
devolution

51 Substitute planning authority with county

government.

This clause explicitly
defines work for

Registered and Licenced

Physical Planners. Clause

53 (l) is a general clause to

all the professionals

Refer to registered and licences planners in (l).53

The list is ol1 thematic

areas and does not mention

the relevant agencies

and/or departments to be

consulted. It also does not

recognize the role of other

private agencies such as

conservation bodies,

nei ghbourhoodassociations

List all agencies in 54(1)-relevant authorities.54
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56 to what a planning authority isNeed to refer
The Planning Authority is
not properly defined.

In the spirit of devolution it
is best to explicitly name
the office in charge:- the
County Director of
Physical Planning and the
authority as the County
Government

57 to what a planning authority is.

Insert the words "for a prescribed fee,, after ,.that
t,extension

Need to refer

59 toNeed refer to awhat lsplanning authority
60 toNeed refer to awhat splanning authority
61 Need reto fer to awhat authori splannlng ty
64 on survey and registration prior

to being given development perrnission as follows_

(l) The Registrar shall refuse to register a
document relating to the development of land
unless a development permission has been granted
as required under this Act in respect of such
development or unless the appropriate conditions
relating to such development permission have been
complied with.

(2) For the purposes of subsection (1) ,,Registrar,,

has the same meaning respectively assigned to it in
section 2 of the Government Lands Act (Cap.
280), section 2 of the Registration of Titles Act
(Cap. 281), section 3 of the Registered Land Act
(Cap. 300) and in relation to land to which part II
of Land Titles Act (Cap. 282) applies means the
Principal Registrar or any Registrar appointed for
the purposes of that part.

Insert provisions This section was in the
CAP 286, the intention is
to ensure that land survey
conforms with planning
provisions to ensure the
provision of infrastructure
services and conformity to
zoning regulations

05 to what a planning authority is
Increase penalty to Kshs. 500

Need to refer

,000
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Part VI Amend the title of the part to read Planning

Tribunals

Establishment of a tribunal

will make the decisions

made legal and binding and

admissible in a court of law

67 There is established the National Planning

Tribunal

A member of a

constitutional commission

cannot sit in a tribunal, the

commission is independent

(a) an advocate of the High Court norninated

by the Law Society of Kenya, who shall be

the chairperson;

(b) Registered planner in Private Practice

appointed by the Physical Planners

Registration Board;

(.) A representative fi'om each of the Planning

professional Bodies (Kenya Institute of
Planners, Architectural Association of
Kenya and Town and CountY Planners

Association of KenYa)

(d) A lawyer nominated by the Law Society of
Kenya

(e) A representative {iom National

Construction AuthoritY

(f) A representative from Institution of
Engineers of Kenya

(g) A representative (who's should be a

registered planner and working with the

Marine and fisheries. Kenya Civil Aviation

(KALRO). Kenya Railways: appropriately

(h) u person nominated by an alliance

representing associations in the private

sector in KenYa

(i) A registered surveyor nominated by the

Institution of SurveYors of KenYa

a registered architect nominated by the

Architectural Association of Kenya

Livestock

ve

Research

WARMA" KENHA. KFS . KWS. Kenva

zation

68

This is a function of the

National Director of
Planning

Delete 69(1Xa)69

New 69 (3) Meetings to be held quarlerly but they
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70 established a County Planning TribunalThere is
for each County.

Establishment of a tribunal
will make the decisions
made legal and binding and
admissible in a court of law

7t

(c) A registered planner, with a minimum l0
years' experience, nominated from each of the
planning associations: the Kenya Institute of
Planners, Architectural Association of Kenya-
Town Planners Chapter andlor Town and County
Planners Association of Kenya.

Amend (c) to read-

Delete CEC in 7l(3) and replace with CDPP
County Director of Physical planning

shall provide secretariat services to the committee

71 (3) The

72

The County Planning Tribunal shall meet at least
four times in a year but they can have special
meetings when need arises

Amend to provide

73

The County Planning Tribunal shall meet at least
four times in a year but they can have special
meetings when need arises

Amend to provide Additional Special meeting
will create room to address
issues that may arise from
time to time

75 a person, who contravenes
the provisions of this section 75, commits an
offence and is liable, on conviction, to a fine not
exceeding Fifty thousand shillings.
(3) ) A person contravening section 2 above , will
be re-summoned, upon payment of the fine
prescribed under section 2 and is liable to a fine
not exceeding One Hundred Thousand on default

(a) The committee shall make a suitable decision
upon contravention ofsection 3 above

Amend to provide that . The fine/penalty
currently given is
insignificant and will
only encourage

contravention of
section 75 (1)

o { contravener of sub-
section I above should
be given another
chance to appear before
the tribunal. One
chance is inadequate

Currently there is no
schedule for standardized
formats on notices,
sermons, awards, orders
etc. availed
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Kerer to a r nounal not uommluee

77
Being the planning mother

law, these provisions must

be modified and adequately

stipulated out under

national Planning Tribunals

Restate the provisions.

Provide for withdrawals of appeals at any time

before an appeal is heard and determined

78

Being the planning mother

law, these provisions must

be modified and adequately

stipulated out under

national Planning Tribunals

New 78 B
(1) Do so through a representative or through

any form of communication that the

Tribunal may permit for the purpose and if
required to produce or deliver any

document that person shall produce or

deliver that document in accordance with

the direction of the committee.

(2) A person who contravenes the provisions

of this section (79) l, commits an offence

and is liable, on conviction, to a fine not

exceeding Fifty thousand shillings.

(3) A person contravening sub section 2 above

, will be re-summoned, upon payment of
the fine prescribed under section 2 and is

liable to a fine not exceeding One Hundred

Thousand on default
(a) The committee shall make a suitable

decision upon contravention of sub section

3 above

The fine/penalty currently

given is insignificant and

will only encourage

contravention of section

80(1)

Increase penalty to Kshs. 200,000.80

This is in contradiction

with the constitution of
Kenya and with the County

Governments Act (2012)

which puts this mandate

under the CountY

assemblies

87 Delete as it contradicts Art. 185(4)

The schedule is not

anchored in the Act/section

it represents

First
Schedule

The First Schedule is unnecessary since the

membership to the forum is pre-determined.
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appointment of members is
in contravention with the
Act (part Il-section 5)

3.3 submissions by the Institute for social Accountability
The committee held a meeting with the chairperson, Institute of Social Accountability on Thursday
l5th February 2018' During the Meeting the chairperson made the following comments on the Bill:

a' The Bill did not provide for an integrated approach in the preparation and
implementation of Locar physical Deveropment prans.

b' The Bill did not integrate physical planning with land use management and therefore
failed to meet the threshold of reform envisaged under the Constitution 2010 a,d the
National Land policy 2009.

c' The Bill does not ensure effective public participation in the exercise of developrnent
control.

d' The Bill did not provide for civic education for the empowerment and enlightenment of
citizens and continual and systemic engagement of citizens and the courty government
through sustained civic education of citizens prior to the planning process contrary to
the Constitution 2010.

e' The Bill offended the principles of distinctness by assigning the Cabinet Secretary an
implementation role in several instances and thereby ..-..rrtrulizingplanning contrary
to the Constitution.

The Institute further proposed specific amendments to the Bill as contained in table 3

Table 3: The Institute for Social Accountability proposed amendments to the physical planning
Bi[,2017

Clause Proposed Amendment Justification
Long
Title

Amend long title to read
participatory planning,

ttto forde theprovl andtransparent
use on andregulati bsustaina le

development of land in Kenya,,

long title describes
the contents of a Bill. It is
an indication of the
objectives and intention of
the law. It includes the
scope and the general
purpose for which the law
is enacted. Therefore, the
long title is very important
and must encompass all
the matters included in the
Bill.

The
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(a) National association of residents-include meaning of

National Association of residents.

(b) Publish-the meaning would make it a requirement

that publication shall be in at least two daily

newspapers with national circulation and in the

official website of the MinistrY.

(c)Stakeholder-themeaningshouldlisttherelevant
stakeholder including representatives from registered

professional bodies.

(d) Resident Association-meaning of resident

association.

(e) County Planning Authority-meaning of County

Planning AuthoritY.

Public purpose-meaning to include open spaces'

I

The Bill does not

incorporate in its objects

constitutional princiPles

such as Public
participation in the

planning, use, regulation

and development of land

in Kenya.

J The objects of the Bill are not

cover all the areas connected with integrated development

planning. Need to include principles such as public

participation in the planning, use, regulation and

development of land in KenYa.

broad enough and do not

The Bill mixes uP the

norms and PrinciPles,
which has the effect of
diluting both which

provide crucial basis for

effective management and

enforcement of land

planning and develoPment

policy, 2009 which include equitable access to land fbr

subsistence, commercial productivity, settlement, gelder

equity and secure land rights among others'

of the National LandInclude the values and principles4

To ensure inclusive

broad based consultations

on physical planning.

and
Need to have broad representation to

of registered civil society, women, youth, informal trade

association and engineers.

include representatives5

9 Functions of CS should be limited to

Fourth Schedule to the Constitution

paragraph 2l of the

36



Planning overlaps with the functions of the cs for
formulating national physical planning policies

t9
The word stakeholder in lg(lxb) is vague and there is need
to list the relevant stakeholders including women, youth etc..

2t
mechanisms. The cabinet secretary shourd give reasons for
not including comments of the public.

The Bill should require the cs to provide evidence for public
participation in the formulation and preparation of NppDp.

Clause 2l and does not provide adequate feedback will give respect to
public input and minimize
applications for reviews
provided in sub-section
2t(3).

This

22 Need to provide that the
Parliament

NPPDP should be approved by pproval or endorsement
of the National physical

Development plan by
Parliament before Cabinet
approval and gazettement

will give it legitimacy and
wider ownership

A

24

website.

There should be

be available to publication

a urrement thethatreq status dshoulreports
the icpubl lnthrough the NLC

status reports of the
National physical

Planning Development
Plan at both levels of
government should be
published at least on the
website so that they are
available to the public for
scrutiny.

The

25

RPPDPC

Need to include residents of the affected counties in the will be tantamount to
creating a third level of
government that is not
provided in the
constitution

This

27 Revise Clause 27 by
replace with):-

deleting sub-section (l), and (4) and will provide for the
publishing of the
commencement of the

This
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Committee preparing a Regional Development Plan shall

publish a notice of intention to prepare a plan in the gazette

and in at least two newspapers with a national circulation,

website of counties involved and that of the National Land

cornmission, electronic media and placement of notices at

affected county headquarters.

(4) The joint committee shall consult, publish, and hold

meeting with stakeholders listed in clause 19 during the

preparation of the Regional PhYsical Development Plan.

process more widelY

This will provide adequate

feedback mechanisms and

minimize unnecessary

appeals

The RPPDPC should give

comments of the public.

reasons for not including28

with the county Integrated Development plan, county spatial

plan, county or municipal plan under.

It is not clear what clause 32(4) implies'

There is no requirement that the CPDP shall be in harmonY32

This will factor in the

objectives of countY

planning as provided for

in the CountY Government

Act

JJ The objects should be in harmonY with the objects of countY

planning

Without a detailed and

comprehensive

implementation strategY,

that includes funding,

required resources and

accountabilitY structure

the implementation could

be jeopardized.

35 physical planning develoPment

plan should be specific, attainable, relevant and timely and

include budget estimates for effective monitoring"

The contents of a countY

the plan by the county assemblY

for approval ofThe clause does not include the requirement45

The role of the national government is restricted to

developing general principles of land planning and

coordination ofplanning by county and hence does not have

powers to request the countY governtnent to declare an area a

47
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49

To establish development control standards, processes and
procedures that are efficient, transparent and accountable
taking into account International conventions and nations
policies relating to sustainable use of land.

follows-
Need to include additional objects of development control as Establishment of efficient,

transparent and
accountable development
control standards,
processes and procedures
should be one of the main
objectives in development
control to ensure
sustainable use of land
and the preservation of
environmental values

50 power to reclaim grabbed public landShould include

52

Need to provide that a developer shall notify the public of
the proposed development and invite objections

6r

punitive for small scale developers

The offence is too lenient for large scale developers and too The penalty of 6l(2) is too
lenient. The bill should
provide for stiffer
penalties including:

i. Suspension and
revocation of planning
permission where offences
have been committed

ii. Fine amounting to 5o/o

of the value of the
transaction or
imprisonment for a term
not exceeding 20 years or
both

62 The provision is unconsti tutional in light of Article 35 of the It is contrary to Article 35
of the Constitution
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Need to also provide for representation from women and

youth.
68

69 Revise to include a Provision req

Physical Planning Liaison committee meetings to notify the

public where their meetings are to be held

uiring the National

This should include two representattve

associations in the area, both a male and a female

Include a registered planner with 10 years'experience

nominated from each of the professional bodies (KIP and

of residents

AAK/TCPAK)

7l

Removes the requirements for approval of plans bY countY

assemblies.

87

3.4 Submission by rcsidents of Nairobi

The Committee received written submissions signed by Edward Ngunjiri, Christine Akinyi, Constant

Cap, Beatrice Eunyujat and Fiona Achieng on behalf of Residents of Nairobi County. The submissions

were as contained in table 4.

Table 4: proposed amendments to the Physical Planning Bitl, 2017 by rcsidents of Nairobi

Clause Proposed amendments Justification

2 Need to amend the Bill to include the definitions

of-
(a) Publish;
(b) Stakeholder;

(c) Residents Association;

(d) Development;
(e) County planning authoritY;

Public spaces.

25 The County Director should be included as part of
the RPPDPC

2l Notice of intention to PrePare a Plan should be

published in two local dailies with nationwide

circulation, Kenya Gazette, National Lands

Ministry and the websites of all the concerned

counties.

28 Publications should be on the websites of all
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29 cations should be made available for publicPubli

scrutiny
3l status reports of regional physical development

plans should be published in the county websites
and copies made available to all ward
administrators' office.

The

32 The plan should be implemented in cycles of 30-
yearplan, lO-yearplan 5 year plan

33 Include the obj ective of the need to protect public
spaces for the inclusive use by all.

35 annex to the plan which should provide
evidence of public participation

Need for

36 a provision requiring feedback on
what the CEC has considered and not considered
and share with the public.

Need to define what a county planning authority is
in terms of paragraph (4).

There should be

49 Need to include as an obj ective Article 43(b) of the
Constitution

51 The fine imposed should be termination of the
project.

52 Need to include the need for consent of the
development from the immediate neighbours

53 The qualified persons should include land owners
and residents

54 Applications should be published in county website
on a weekly basis

56 Registers should be made available for public
scrutiny

3.5 Submissions by the Kenya Institute of planners
The Committee held a meeting with the Chairperson Kenya Institute of planners on Thursday l5rh
February 2018. During the meeting the Chairperson accompanied by a representative of the young
Planners of Kenya presented the following concerns with respect to the Bill;

The title of the Bill should invoke constitutional references to planning and capture the full
extent of the planning function.
The short title of the Bill should read"planning and Development Bill,,.
The preliminaries part of the Bill should include the scope and the jurisdiction of the Act.
The mandate and responsibilities of the following needed to be clearly defined and outlined to
prevent overlaps and conflicts :

a. The Cabinet Secretary
b. The County Executive Member

ii.
i ii.
iv.
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c. The City, Municipal Manager and Town Administrator

d. The Director-General of Planning

e. The County Director of Planning

f. Officers with Delegated Functions and Powers

g. Parliament
h. County Assemblies

i. The National Land Commission
j. The Planners Institute

The lnstitute proposed the establishment of Planning Consultative Forums at the following

levels;

a. Ward and Village Planning Consultative Forums, to represent the lowest levels of

engagement of citizens for purposes of urban and rural planning, respectively;

b. City, Municipal or Town Planning Consultative Forums, for engagement on city-wide

or town-wide planning matters;

c. The Sub-county Planning Consultative Forum, for engagement on planning matters

affecting a Sub-county;

d. The County Planning Consultative Forum, for engagement on County-wide planning

matters;

e. The Inter-county Planning Consultative Forum, for two or more County Governments

collaborating on a planning matter, including on metropolitan areas;

f. The Special Areas Planning Consultative Forum, for engagement regarding Special

Planning Areas as provided for in Section 37 of this Act

g. The National Planning Consultative Forum, for engagement regarding planning matters

that impact upon the whole country'

The Land Use and Development Management Framework section of the Bill should be

broadened to include the following;
vl

a. The Planning Control Regime

b. The Establishment of the Planning Permission Determination Panel

c. Application and Determination of Planning Permission

d. The Establishment of the County Planning Inspectorate

e. Enforcement of Planning Control Decisions
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The committee held a meeting with the council of Governors - committee on Urban Development,
Planning and Lands on Thursday 22nd February 2018. During the Meeting the chairperson made the
following comments on the Bill:

constitutional threshold :The council of Governors argued that the Bill contravened provisions of
the Constitution of Kenya2010 including devolution as provided for in article 6 and lO.The process of
preparing the Bill also failed to meet the requirements of the constitution under Article 232 (l) (d) (0.
Further the process of coming up with the Bill did not specifically involve the county Governments
and neither was information of the process of coming up with the Bill made public for the county
Governments to access.

The council of Governors also argued that an attempt by the Bill to amend Section ll0 (3) of the
county GovernmentAct 2012 undermined devolution and flouted Article 174 (c) and lg5 (4) of the
constitution which gives powers to counties to approve plans and policies.

consistency with the existing legislation: The council also contended that the Bill conflicted with
the county Governments Act 2012 and the Urban Areas and cities Act 20ll (amended in 2015) by
introducing other plan typologies that added a lot of confusion to the county mandate to plan and
approve the plans' An introduction of the County Physical Development plan and the Local physical
Development plans only serves to create conflict and confusion with the county Spatial plans and the
integrated development plans provided for in the County Governments Act 2Ol2 andthe Urban Areas
and Cities Act20ll (amended in 2015) respectively.

The Council of Governors further made comments on the Bill as contained in table 5

Table 5: council of Governors comments on the physical plannin gBill,2017

Clause Proposed amendment Justification

for the time being in charge of ail matters physical planning
which shall be an office in the county public service

"County Director of Physical Planning" shall be the director The phrase is used in
the Bill but has not
been defined.

Commi
veExecuti Comm"County ttee Member" shal thebe County

Executive ttee Member ln of cal Pcharge Physi lanning
The phrase is used in
the Bill but has not
been defined.

Means carrying out
change in the use o

an works landon orv materialmaking any
r anofdensity structures theonv land or

subdivision of any land

brings more
clarity on the definition
of the term to avoid
abuse.

This

2

The definition of the I authority to be providedicensing The phrase is used in
the Bill but has not
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Urban Councils

longer exist

noDelete the word urban council in the definition of the local

physical development plan

The inclusion of
"settlement of
squatters, the Poor and

landless, and the

internally displaced

persons" may be

interpreted as allowing

people to invade other

people's land in the

name of Public
purpose.

"Public Purpose"

Delete sub section (f) on settlement of squatters, the poor and

landless, and the internally displaced persons

The clause should be removed from the

only reflect matters to do with physical planning which are

already provided for in the Constitution.

Bill as the Bill should4

Delete the provision as the functions are akin to the functions

of NLC set out in Article 67(2).
6

The proposed bill
should observe fidelitY

to the constitution.

Align the functions of NLC to the provisions of article 62 (2)

(h) of the constitution.
8

Article 6 (2) requires

the two levels to

conduct their mutual

relations on the basis of
consultation and

cooperation.

to include in consultation with countyAmend 9 (a)

governments.
9

between the NationalAmend clause 9 (e) to read coordinating

and County Levels of Planning

t0-12 Delete clauses 11 (d) to read has at least 15 Years Post

qualification professional experience in physical planning

Approval of
development plans is

the function of the

county assemblies

Delete (b) as approval of county plans is the mandate of the

county assembly and not CEC
t3
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Section 110 (3)

It further contradicts
Article 185 (3 and 4) of
the constitution of
Kenya 2010

t7
Act,2012 in particular section 107 and I I I

The Bill fails to align the plans with the County Governments Physical development
plans are not different
in terms of content with
the spatial plans and
therefore introducing
new terminologies
creates confusion on
the already developed
National Spatial Plan
and County Spatial
Plans.

t9 Amend to make the preparatory authority to be the cabinet
secretary

The preparatory
authority keeps on
changing from the
cabinet secretary to
director creating
confusion. For instance
section 19 subsection I
makes reference to the
National Director while
subsection 2 makes
reference to the cabinet
secretary.

22 (3) Approval should be done by parliament This is not in line with
the approvals of public
policies.

25 The Bill does not uphold the spirit of devolution in Article 189 It contradicts section
23 of the
intergovernmental
relations act 2012 and
further undermines the
spirit of devolution
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The section of the bill
takes way the approval

powers of countY

assemblies provided for
under article 185 (3)

and (4) of the

constitution and CGA

2012 Section I l0 (3).

Approval of the regional PhYsical

be made by the respective county assemblies of the

participating counties

development plans should

29 The National Director of Physical Planning

approved an agreement among counties as they contravene the

spirit of devolution.

does not need to

The description of the

county spatial plan is
similar to the one for
the county physical

development plan.

3./. Amend to provide that once in every 10 years, a county

government shall prepare a county spatial plan for that county

Health and public

safety are critical and

need to be anchored in

the law.

49 Amend 49 (d) to read to protect and conserve

and enhance health and public safety.

the environment

To ensure conststencY

in the bill
6s (s) Amend the fine from Ksh.100,000 to Ksh. 500,000

Amend clause 71 (l) (c ) (d) and (e) to

physical planner nominated by the physical planners

registration board from within the county and appointed by the

county executive committee member

(d) a registered architect nominated by the Board of

Registration of Architects and Quantity Surveyors frorn within

the county and appointed by the county executive committee

member

e) a registered surveyor nominated by the Land Surveyors

Board from within the county and appointed by the county

executive committee member

Add (g) to read a registered engineer nominated by the

Engineers Board of Kenya from within the county and

appointed by the county executive committee member

read(c) aregistered1t
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sec I l0 (3) of the
county government act
2012 taking away the
approval powers of the
county assemblies and
therefore flouting
article 174 O,(l) and
185 (4) of the
constitution

3.6 submissions by the Town and county planers Association of Kenya
The Committee held a meeting with the Chairperson Town and County Planers Association of Kenya
on Thursday 22"d February 2018. During the Meeting the Chairperson made the following comments
on the Bill:

The name and title: The Association argued that the title and name of the Bill was not contemplated
and provided for in Constitution Article 66 and the Fifth Schedule on regulation of land use and
property. The Association proposed that where "Physical planning" appeared in the Bill the same be
replaced with "land use planning,'.

Inconsistent with the Constitution: The Association further argued that clause g7 of the Bill
contravened and was inconsistent with the Constitution Article 185(4) the clause also sought to amend
sections ll0(3) and 110(4) of the County Governments Act without disclosing the same in the
Objects and Memoranda of the Bill -Section 87 of the Bill is in conflict with the Constitution
ArticlelSs (4). Further the key stakeholders/county assemblies had not been consulted at all on the
matter.

Bloated National Institutions and Offices: The Association also stated that the Bill created many
bloated-member size institutions and offices at national level with duplicated and competing functions
and contravened the Inter-Goverrunental Relations Act. Further Land use planning and county
planning were functions fully devolved to the county governments and therefore there should be only
be one or two national institutions to formulate policy and general guidelines, coordinate and oversee
planning by the counties- constitution 4ft Schedule, part I paragraph g.

Addressing all'nland elements": The association also argued that the Bill failed to address all .,land
elements" as defined in Article 260 of the Constitution. Therefore the Bill failed to address vast
regions of the country and key economic sectors - waters, marine resources, forests, parks and
wildlife, biodiversity, rocks, minerals, petroleum oil etc.

Omission of rural area planning and regulation: The Bill failed to include rural, agriculture,
livestock, wildlife parks and reserves, mining land use planning and development control. This
implied that about 90Yo of the country area and 75Yo of Kenya population remains unplanned and
uncontrolled. The omission of rural area planning ancl regulation contravenes Articles3g,40,42,43,
60, 68 and 69 of the Constitution.
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property regulation: The Bill failed to cover Property regulation as required in the Constitution

Article 66,260 and the Fifth Schedule on regulation of Land Use and Property'

Limitcd scope The Association stated that the scope of Bill was limited, internally inconsistent,

contradictory, mixed-up and had too many errors of flow and content and cannot be implemented.

Further clause 5 of the Bill and the First Schedule are openly contradictory. The Bill had no provision

for registration of service providers; training institutions; role of the public/private sectors; and

rationalisation of staff presently in national/county governments.

The Association recommended that the Bill be withdrawn from Parliament/National Assembly and

forwarded to the Attorney General and the Law Reform Commission for review and with fully

participation of stakeholders.

The Association however proposed specific amendment to the Bill as contained in table 6.

Tablc 6: Town and County planers Association of Kenya proposed amendments to the Physical

Planning Bill,20l7

Clause Proposed Amendment Justification

Long title Amend to read:

A Bill for AN ACT of Parliament to give effect to

Article 66 of the Constitution and make provision

for the state to regulate the use of any land, or any

interest in or right over any land, in the interest of
defence, public safety, public order, public

morality, public health, or land use planning and

ensure investments in properties benefit local

communities and their economies.

This is in order to capture accurately the

provisions of the Constitution

Short title Delete "Physical Planning Act" and replace with

"Land Use Planning and Property Regulation

Act"

The term "Land use" is in line

with the Constitution- Articles

2(3), 2(4), 60, 66, 67, 68, 260,

Fourth Schedule Part ll2l and

Fifth Schedule (Regulation of
land use and property).

-The term "Physical Planning"
is not at all provided for or

recognized at all in the
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-The term "Physical planning,,
is intentionally causing
confusion and not in line with
the letter and spirit of the
Constitution in Articles 60,66,
67, 68,4t1, Schedule l/21 and 5th

Schedule.
2

regulation are not provided in cument Bill

-Many other terms are provided but not expressed
accurately and comprehensively in curent Bill
hence there is need to redefine several terms as
indicated in the Memorandum including building
height, county among others

Many key terms on land use and property key terms on land use and
property regulation are not
provided in current Bill,
-Many other terms are provided
but not expressed accurately and
comprehensively in current Bill

Many

a
J Delete "Physical Planning

"Land Use Planning and property Regulation
Act".

Act" and replace with To be revise and focused on
Regulation of land use and
Property as required by Articles
60, 66, 67, 68 and the 5th

Schedule of the Constitution
5 provision as the membership is too

bloated

Delete entire establishment of the Forum
contravenes Article 6, 189(2) as

read together with
Intergovernmental Relations Act
Sections 8(i),8(l), t3(t) and
13(2) and generally sections 3-
23;

-This forum is too bloated (over
60 members) and no special
knowledge on land use and
property development and no
capacity to deliver efficiently
and effectively and a drain on
public resources;

The

6

to5
Delete the section in light of proposed amendment ns of the Forum is a

duplication of functions of other
existing institutions and offices
(The Cabinet/Principal
Secretary/Land; SC National
Treasury; NLC; the Summit and
Committees under
Intergovernmental Relations
Act; National Director;

Functio
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appears in the section and replace with "land use

planning".

Provide the functions of NLC as follows-

a-To monitor and oversee land use planning in

Kenya
b-Prepare status reports on the preparation and

implementation of land use plans in Kenya

c-develop monitoring framework and formulate

oversight parameters relating to land use planning;

assigned are outside the

constitutional provisions of
NLC as in Article 67 and in
National Land Commission Act;

and thus Bill causes conflict
with the Constitution and NLC

Act;

The functions of CS) and

Director are duplicated; (Section

9a is duplicate of Section l2b;
also section 9e and 12d)

-Functions of CS and Director

be merged as functions of CS;

-As an item of great Public
interest, the national land use

policy and plan be submitted to

the Summit/committee and

approved bY

Parliament(NA/S enate)

- Delete "physical planning"

Delete "Approval of national plan" and replace

with" Approval by the Summit/Committee and

Parliament as provided under Article 95(2) of
Constitution and Intergovernmental Relations Act.

and replace with"

land use"
9

Director of Physical Planning

should remain advisorY and

administrative office under CS.

Delete "physical planning"

use planning"
-Delete 12(b) and 12(d) as duplicated in 9(a) and

and replace with "land

9(e)

10

This is a professional and

technical appointment and must

possess correct qualifi cations

Delete "post graduate degree"

"professional undergraduate degree in urban and

Regional planning or equivalent".

and replace with1l

l2(a) is duplication of 6(d)

-12(b) is duplication of 9(a)

-12(d) is duplication of 9(e)

-Delete (a)

-Delete (b)

-Delete (d)

t2

To conform to Articles 60, 66,

61,68 of the Constitution
-Delete any reference to "Physical planning"

ace with "Land use planning"

and

repl
l3

To conform to Articles 60, 66,

67,68 of the Constitution
-Delete reference to "PhYsical Planning" and

lace with "Land Use Planning"rep
l4

Same as Section I I above-Professional Degree in urban

Planning or equivalent

and Regionall5

Same as aboveDelete reference to "PhYsical

replace with "land use Planning"

planning" and16 (c)

'fhe Constitution does not

provide for preparation of
Delete term "Physical development plan"

replace with "land use plan"

and17
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but" land use" or " land use
plan"

l8 Delete "Physical
Land use planning"

Planning" and replace with" As above

t9 Delete "Physi cal Planning" and replace with',
Land use planning"

As explained above

20 -Delete "Physical Planning " and replace with
"Land use planning"

As explained above

2t
-Delete "apply to "Cabinet Secretary,, and replace
with "apply to the "Summit" and if not satisfied
appeal to "National Land Use Tribunal', and if not
satisfied appeal to "Land and Environment Court

Delete "may not" To conform with Articles land
10, Chapter 6 and Chapter 13 of
the Constitution
-The CS cannot be a judge in
own case

22

-21(3) delete PPC forum and cabinet approval and
replace with approval by the Summit and
Parliament
2l(4). Delete two newspapers of national
circulation

2l(l) delete PPC forum -PPC Forum has no
Constitutional mandate or
capacity
-Cabinet cannot approve a
national plan that affects both
national and county
Governments. This contrary to
Article 1,6,10,189 and 95 and
Intergovernmental Relations Act
-Publication of National Plan in
2 National dailies is too
expensive and not tenable

24 to "Physical development plan,,
and replace with National ..Land 

use,,
development plan.

Delete reference Constitution Articles 60, 66, 67,
68 only recognize land use and
not physical planning

25 "Regional Joint Physical Planning
Committee" and replace with "Inter-County Land
Use Planning Joint Committee"
- 25(3a)Delete "National Director of physical

Planning" and replace with'Joint County Chair,,
-25(50 Delete "national Director of physical
Planning" and replace with ,Joint county
secretariat"

25(2)Delete To be in line with Articles 6 and
189 of the Constitution and
Section 23 of Inter-
governmental Relations Act
-The Constitution recognizes
only 2 -level of government -
National and county
governments and does not
provide for regional level
government- Article l(4), 6(2)
and 189(ll2)
- National Director of Physical
Planning cannot be chairman
and secretary for county
committee as this contravenes

Article 6 and 189 of the
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26

"land use plan".

Delete "Regional Physical Development Plan" and

replace with" inter-county land use plan

-Delete "regional physical development plan"

wherever it appears in section and replace with

Constitution Article 189(2)

provides for joint county plan;

-Constitution does not provide

for regional level government

plan

27 -Delete" Regional Physical development plan"

and rep lace with "inter-county land use plan"
As explained above

29 - Delete "approval by CEC, National Director"

and approval by "Cabinet Secretary" and replace

with approval by "respective county assemblies"

- Delete publication of plan in 2 national dailies

Inter-County Plan be submitted

and approved by respective

county assemblies as provided

in Article 185(4), 189, l(4),
6(2), of the Constitution

32 Delete entire section as it is in conflict with
section 110 of the County Governments Act.

The Bill is in conflict with
Section 1 l0 of the County

Governments Act
-Conflict County Physical

Development Plan /County

Spatial Plan.

40 Delete entire section as it conflicts with the

County Governments Act

Bill causes conflict with County

Governments Act (S.l l1)
-Bill causes conflict with Urban

Act and Cities Act (Section 36-

42)
-Conflict: Local Physical

Development Plan/lntegrated

City /Municipal/Urban
Development Plan.

42 Delete entire section as it conflicts with the

County Governments Act
Bill causes conflict with County

Governments Act (S.l I l)
-Bill causes conflict with Urban

Act and Cities Act (Section 36-

42)
-Conflict: Local Physical

Development Plan/Integrated

City /MunicipalAJrban

Development Plan?

43 Delete entire section. Bill causes conflict with County

Governments Act (S.l l1)
-Bill causes conflict with Urban

Act and Cities Act (Section 36-

42)
-Conflict: Local Physical

Development Plan/lntegrated

City /Municipalfurban
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44 Delete entire section. Bill causes conflict with County
Governments Act (S.I I l)
-Bill causes conflict with Urban
Act and Cities Act (Section 36-
42)
-Conflict: Local Physical
Development Plan/Integrated
City /Municipal/Urban
Development Plan.

45 Delete entire section. -Bill causes conflict with
County Governments Act
(s.r r 1)

-Bill causes conflict with Urban
Act and Cities Act (Section 36-
42)

46 Delete entire section As explained above
47 47(l)Delete ..." on its own motion or as requested

by the national govemment or NPpC Forum,, ...
and replace with, "County government, after
adequate public participation and consultation
with NLC"
47(2). Delete o'suspend for a period of not more
than two year ...." and replace with ,,give

appropriate guideline on development in the area
after adequate public participation, hearing and
consultation with national government and NLC

To conform with Article 40 of
Constitution
-Bill has failed to conform to
Senate Standing Order No 124

on Limitation of Fundamental
Rights and Freedom and also
National Assembly S/O on the
same

52 -Delete" planning authority" and replace with
"County Government"

The bill causes confusion
(Section52).

53 -Delete "relevant qualified and registered
professional" and replace with qualified and
registered town planner, architect, engineer, eS,
and EIA expert, or contractor.

This section of Bill cannot be

implemented as it is not clear
and not specific on the
registered professional

54 Delete " Development permission" and replace
with " Development Application',
-Delete "planning authority" and replace with
"county government"

This is the professional practice
-This is in line with Article 186

and 4th Schedule part 2lB of
Constitution

s6 Delete planning
Government

authority and replace with County This is the professional practice
-This is in line with Article 186

and 4ttt Schedule part 2lB of
Constitution

65 Delete "planning authority" and replace with
"County government"

67 Delete establ ishment of National Physical
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-Replace with Land Use Tribunal
Membership composition is too

large (15 members per

governmental structure), not

sustainable/ discriminatory.
-Membership structure

contravenes Article l0 (national

values), 60 (principles of land

policy), 232 (values and

principles of public land).

-Heavily loaded with Cabinet

Secretary influence and

appointees

-Committee will not be

independent as many complaints

will be against decisions by the

State/CS or count Government

Delete entire Committee

- Replace with Land Use Tribunal under Article

67 and252(3) of the Constitution

-Tribunal to have 8 members

l. Advocate of High Court as Chair and

nominated by LSK
2. One person nominated by the National Land

Commission

3. One person nominated by Kenya Institute of
Planners

4. One person nominate by Town

and County Planners Association of Kenya

5. One person nominated by Architectural

Association of Kenya

6. One person nominated by Engineers Institution

ofKenya
7. One person nominated by Institution of
Surveyors of Kenya

8. A representati ve of Attorney General

68

Functions duplication of
function of national

forum, national

Functions/forces of
Liaison committee not

clear- Advisory dispute

resolution.

Delete entire section.69

Delete establishment of County Physic

Planning Liaison Committee

Replace with Land Use Tribunal

al70

This is supposed to be an appeal

tribunal/di spute resolution.

-Membership and functions of
the committee are in conflict

Same as section 677t

Same as section 6772

73 Same as section 67

- Rules as provided under relevant

legislation on Tribunals
74

- Rules as provided under

legislation on Tribunals

relevant75

Rules as provided under relevant legislation on

Tribunals
76
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legislation on Tribunals
81 - Rules as provided under

legislation on Tribunals
relevant

82 - Rules as provided
legislation on Tribunals

under relevant

87 Delete as it contradicts Art. l8s(4)
Schedules

-Delete all items listed as 1,2,3,4,5, part A, part B
and Part C and the contents therein;

-Replace with items listed below:

-CONTENTS OF URBAN LAND USE PLAN

l. Introduction

2.Methodology

3. Legal and Policy lssues

4. Natural Physical and Climatic Features

5. Population and Demography

6. Housing

7. Education Sector

8.Community and Social Services

9.Commerce and Retail Activities

10. Manufacturing and Industry

l l. Mining Sector

l2.Green and Open Spaces

I 3.Agriculture and Livestock;

14. Water Supply and Waste Water Drainage

15. Solid Waste Management

16. Communication Sector

l T.Energy Sector

18. Transport Sector
19. Development Projects and Options

20. Implementation Schedule

Reference

Appendix

Fourth Schedule-Delete and replace with:
MATTERS WHICH MAY BE DEALT WITH
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- Delete "Planning Authority" wherever it occurs

in the text and replace with "County Government

3.7 Submissions by the Young Planners Association of Kenya

The Committee received written submissions containing proposed amendments to the Bill from the

Young Planners Association of Kenya dated 11tl'January 2018 as per table 7'

Tablc 7: The young planncrs Association of Kenya proposed amcndments to the Physical

Planning Bill' 2017

Clause Proposed amendments Justification

Long title Insert the words 'Pursuant to Article 66(l) of the

Constitution.

Aligns the Bill to the

Constitution

2 Include the definitions of land as used tn Article

260 of the Constitution.

Define the following terms-

Development to imply material change in the use

of buildings or land.

Licensed Physical Planners to mean a person who

is holding a certificate as a registered and

licensed physical planner.

ll Insert a new provision (b) to read possess an

undergraduate degree in urban and regional

planning.

Insert a new provision after (d) to read 'a

corporate member of a recognised professional

body in good standing.

l5 Amend section l5 to provide for the qualification

of the county director of physical planning to be

as follows-

(a) Is a citizen of Kenya;

(b) Possesses an undergraduate degree in

urban and regional planning or related

discipline from a recognised university;

(c) Possesses a postgraduate degree in urban

and regional planning or related discipline

from a recognised universitY

stered as a physical planner under(d) Is regi
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t996.
(e) Has at least five years post qualification.
(0 A corporate member of a recognised

professional body in good standing.
(g) Professional experience in physical

planning and is not otherwise disqualified
under the provisions of chapter six of the
Constitution or any other written law.

3.8 Submissions by the Institution of Surveyors of Kenya
The Committee received written submissions from the Institution of Surveyors of Kenya. The
Institution stated that there was need for an analysis of the financial implication of the Bill to
determine its effect on the wage bill and that the Bill should seek to cushion private developers against
the exorbitant fees levied by county governments in the guise of development applications. The
Institution also proposed specific amendments as contained in table g

53 Replace "professionals" with "licenced physical
planner"

It brings clarity

Insert a new section ( c to read
Failure by the county to give a written response
with regard to development permission, the
applicant shall notify the Director in charge in
writing, copied to the Governor. Failure to
receive response within l0 days thereafter, the
application will be deemed approved',

It provides for decision making
and communication
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Tablc 8: Proposed amendments to the Physical Planning Bill, 2017 the lnstitution of Surveyors

of Kenya

3.9 Submissions by the Cabinet Secretary Ministry of Lands and Physical Planning

The Committee held a meeting with the Chief Administrative Secretary and the Principal Secretary,

Ministry of Lands and Physical Planning on Tuesday 2l'h February 2018. During the meeting the

Committee was informed that the promulgation of the new constitution has called for recasting of the

58

Clause Proposed Amendment Justification

2 The definition exclude temporary and

movable structures

To avoid bottlenecks in the construction of
small temporary structures

J The Bill should restricted to policy and

oversight role with regard to planning

matters

Amend 3 ( e) to provide a mechanism

for dispute resolution related to

physical planning

The proposal to control and regulate land is a
preserve of boards of municipals and cities as

stipulated under section of the Urban Areas and

Cities Act,20l I

Overlaps with the Arbitration Act

29 Amend to provide that the National

Director for Physical Planning should

submit the plans to the Cabinet

Secretary for final approval

The Cabinet Secretary is the approving

authority

43 Insert "published after 'any" in 43 (1)

b

54 Amend 54 (2) by "inserting coPY of
the application for develoPment

permission from the planning authority,

the relevant authorities or agencies

shall submit their comments to the

planning authority. When comments

are not received within the stipulated

period, the planning authority shall

deem there are no adverse comments. "

To avoid undue delay and bureaucracy and

promote ease of doing business

58 Remove the limit It will deter development

59 Change the duration from five years to

ten years to align it with the planning

cycle

A five year period is too short for major

developments and may be impractical

66 Delete the clause It has a retrogressive effect



Physical Planning Act, CAP 286 to appropriately respond to the current setup and demands. Therefore
the Bill intended to provide more responsive and innovative planning approaches to address the
current and emerging developmental issues.

Involvement of relevant stakeholders in the formulation of the Bill
The Ministry of and Planning asserted that relevant stakeholders were involved during the formulation
of the Bill. The stakeholders involved included the Kenya Law Reform Commission, professio,al
bodies such as the Architectural Association of Kenya and the Kenya Institute of planners, experts in
the Built environment sector, Local Authorities and later the Counties, the Transition Authority , the
National Land Commission among others

The title of the Bill
The Ministry argued that the title of the Bill "The Physical Planning Bill" doesn't contravene the
constitution as alleged by some stakeholders. Further the planning legislation of majority of countries
in the Commonwealth tended to use derivatives of Physical Planning which included Town and
Country Planning, Planning and Development and Urban & Rural Planning, Only Tanzania had
adopted the term land use planning. The Constitution, particularly Article 68, doesn't prescribe a title
for a bill on Physical or Land use planning as alleged by various stakeholders.

The constitutionality of the Bill
The constitutionality of the Bill was determined and confirmed by all the relevant agencies such as the
State Law Office, Kenya Law Reform and Commission on the Implementation of the Constitution.
The Ministry asserted that the Bill meets the constitutional threshold and that there was no risk of
breaching the Constitution. Therefore the Bill needed to be enacted to rationalize and harmonize the
function of physical planning.

The Ministry also argued that physical planning was a concurrent function between the national
government and the county governments as provided in the part I section I of the fourth schedule to
the Constitution. Further Article 186 (3) of the Constitution assigns residual functions which are not
assigned by the Constitution or national legislation to a county, to the original level of government that
existed before the creation of the county governments. This meant that such functions were vested in
the national government.

Consistence with existing legislation
The Ministry stated that the County Govemment Act, 2012 and Urban Areas and Cities Act 201I do

not deal with physical planning matters and should not be aligned to the Bill. Therefore Bill was not
contradictory to the two Acts. The was intended to be the principle legislation to harmoni ze andcreate
a common physical planning framework and uniformity and policies across the nation as required by
Anicle l9l ( 3) (a 0 and (b ) of the Constitution to avoid parallel application of the law.
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Support for devolution
The Ministry stated that the institutional framework proposed in the Bill supported devolution by

assigning duties and responsibilities in the plan preparation, review, approval and implementation to

county governments. Clauses 33 to 62 outlined the role of county governments that included

development control and enforcement and preparation and approval of county physical and local

physical development plans.

Ilegional planning Vis a Vis Inter -County Planning

The Ministry recommended that the term "regional planning" be used instead of "inter county

planning" to cover aspects of physical planning that involved more than one county. since regional

planning entailed planning for a homogeneous area transcending more than one county and included

planning for metropolitan areas, drainage basins, national transport corridors, conservation areas and

wildlife migratory corridors. Therefore the Bill would guide the preparation of physical development

plans at the two levels of physical planning without creating two parallel regimes of physical planning.

Progressiveness and value addition
The Ministry argued that the clause 33 of the Bill provided a framework to guide rural development

and settlement, enhance environmental protection and conservation and provide a basis for

infrastructure and service delivery. Therefore the Bill was progressive and was not limited to urban

areas but covered new areas of concern like rural development, marine, mining, transport planning,

environmental fragile areas and trans- nation al areas.

4.0 CONSIDERATION OF THE BILL

The Comrnittee deliberated on the Bill as follows:

Clause 3

Clause 4

Clause 5

Clauses 6 to 8

Clause 9

Clauses 10 to 13

Clause 14

Clauses l5 to 16

Clause l7
Clauses 18 to 32

Clause 33

Clause 34

Clause 35

Clauses 36 to 38

Clauses 39lo 43

Proposed amendment

Agreed to

Proposed amendment

Agreed to

Agreed to

Proposed amendments

Agreed to

Proposed amendments

Agreed to

Proposed amendments

Agreed to

Proposed amendment

Agreed to

Proposed amendments

Agreed to
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Clauses 46 to 48 Agreed to

Clause 49

Clauses 50 to 5l
Clauses 52 to 53

Clause 54

Clause 55

Clauses 56 to 57

Clause 58

Clauses 59 to 62

Clauses 63

Clause 64

Clauses 65 to 66

Clauses 67 to 68

Clauses 69

Clause 70

Clauses 7l to 73

Clauses 74 to 86

Clauses 87

First Schedule

Second Schedule

Short title
Long Title

Proposed amendment

Agreed to
Proposed amendments

Agreed to
Proposed amendment

Agreed to
Proposed amendment

Agreed to
Proposed amendment

Agreed to
Proposed amendments

Agreed to
Proposed amendment

Agreed to
Proposed amendments

Agreed to
Proposed amendment

Proposed amendment

Proposed amendment
Agreed to
Agreed to

5.0 GENERAL OBSERVATIONS
The Committee made the following observations and comments on the Bill:

l. The long title of the Bill is exhaustive as it seeks to implement not only the provisions of
Article 66 of the Constitution but also the provisions of paragraph 2l of part A and paragraph
8 of Part B of the Fourth Schedule to the Constitution among others.

2. The short title namely the "Physical Planning Act" is appropriate as the contents of the Bill
indeed make provisions for land use planning.

3. Clause 2 of the Bill is exhaustive save forthere is need to include the definition of the term
electronic media which is being proposed to be included in other clauses of the Bill. The
Committee also observed that electronic media is cumently the most effrcient and cost-
effective mode of communication.

Despite the fact that the membership of the Consultative Forum is large, the forum is not a
planning authority but a forum for consultation on the national physical development plan and
as such, the membership has to be broad to include among others county executive committee
members of the forty-seven counties.

4
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5. There is however need to amend clause 5 to specify with clarity on who the representative of
the Council of Governors to the Forum is, in this case being the chairperson of the relevant

committee of the Council of Governors.

6. There is need to amend clause 8 of the Bill to provide for the following functions of the

National Land Commission-
(f1 monitor and have oversight responsibilities over land use planning throughout the

country;
(g) prepare reports on the status of land use planning and forward to President and

Parliament as provided for in Article 254 of the Constitution.

(h) Publish and publicise the state of national land use planning report in accordance with

the provisions of Article 35(3) of the Constitution;

(i) Encourage use of traditional dispute resolution mechanisms in land use planning; and

fi) develop monitoring framework and formulate oversight parameters relating to physical

planning.

7. It should be the responsibility of Parliament to approve the national physical development

plan noting its importance in terms of acting as the base for the preparation of all other plans

including inter-county and county physical planning development plans.

8. There exists no conflict between clause 9(d) with Article 67 of the Constitution as the Cabinet

Secretary is responsible for monitoring and overseeing the technical arm at the national

level and not land use planning as provided for in the Constitution.

g. There exists no conflict in clause 10 in terms of the roles of the Cabinet Secretary and the

National Director of Physical Planning as the Bill makes it clear that the National Director

shall serve to advise the Cabinet Secretary and shall also be responsible to the Cabinet

Secretary.

10. There is need to delete the reference in clause I I of the post-graduate qualification and instead

substitute with a bachelor's degree which is the case in all qualification requirements of most

professions but retain the words related discipline noting until the year 2006, there was no

degree being offered in most universities in urban and regional planning.

I l. The Committee further observed that there was need to put a term limit for the National

Director of three years renewable once.

12. There exists no conflict in terms of the roles of the Cabinet Secretary, the Consultative Forum

and the National Director of Physical Planning as the Bill makes it clear that the National
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Director shall serve to advise the cabinet Secretary and shall also be responsible to theCabinet Secretary.

l3' clause l3 of the Bill should be amended to specify that the role of approval of plans lies withthe county assemblies and further reword paragraph (c) to avoid the potential conflicts withArticle 67 of the Constitution.
l4' clause 15 of the Bill should be amended to specify the qualifications of the county Directorof Physical planning as follows_

(D is acitizenof Kenya;
(g) possesses a bachelor degree in urban and regional planning or related discipline from arecognized university;
(h) is registered as a physical planner under the Physical planners, Registration Act, 1996;(i) has at least five years' post-qualification professional experience in physical planni,g;

and

0) is not otherwise disqualified under the provisions of chapter 6 of the constitution orany other written law.

l5' There is need to amend the Bill to include the requirement for publication through electronicmedia in clauses l9(2) and 2l(l), insert the words "Secretary,, immediately after the word"cabinet" in clause 2l(2) to rectify a typographical error, reword clause 2l(2) and (3) ofclarity pu{poses, amend clause 22 to include the requirement for approval by parliament anddelete clause 24(l) as is repeated in sub_clause (2).

l6' The requirements for publication participation are adequately catered for in terms of clauses 4and l9(t)(b) of the Biil.

17' The Bill should be amended to include the requirement that the status reports by the publicinstitutions in terms of clause 24 shall be published and made available in the NLC website.

l8' The term regional physical development plans negate the devolution principle as enshrined inthe constitution and hence the term regional development plan should be deleted andsubstituted with inter-county physical development plans in furtherance of the objects of theConstitution on devolution.

19' There is also need to amend clause 29 of the Bill to arign with the role of the countyAssemblies to approve plans.

20' Despite the provisions of the county Government Act and the Urban Areas and cities Act, the
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21. Bill clarifies the procedures of preparation, approval, review and modification of county

physical develoPment Plans.

22. Clause 34(2)of the Bill should be amended to increase the period for displaying the notice for

a period of fourteen days to twenty-one days at the offices of the county government'

23. There is need to amend clause 49 of the Bill which provides for the objects of development

control to include promotion of public safety and health as an objective of development

control.

24.Thereis need to amend clause 52 to incrude provisions for developers to notifr the public of

the proposed development and invite objections'

25. Further, there is need to amend clause 58 to increase the timelines for lapsing of development

permission from two years to three years in order to promote investors and give them

adequate timing for processing of among other things financing of investments projects'

26. Clause 65(5) should be amended to increase the penalty for non-compliance with the

enforcement notice from one-hundred thousand shillings to five hundred thousand shillings to

act as a deterrent for non-compliance'

27. Clause 66 of the Bill should be deleted as it has a retrospective effect and would be

disadvantageous to developers who might have completed development projects only to be

required to re-submit their application afresh'

2g. clause 6g(2)(c) of the Bill should be amended to delete the word "regional" in paragraph (c)

to align it with the other provisions of the Bill which give reference to inter-county physical

planning develoPment Plans'

29. Clause 71(1)(c), (d) and (e) should be amended provide for ten years of experience for persons

to be nominated under paragraph (c), (d) and (e) to ensure that the persons nominated to the

county physical liaison committee are competent and highly experienced on matters relating

to physical Planning.

30. Clause 7l(2) of the Bill should be amended to identify a maximum of five persons who can be co-

opted to the liaison committee to avoid leaving the option of co-opting many persons

64



which might render the operations of the Committee inefficient.

3 l ' Clause 72 of the Bill should be amended to include an additional role akin to the one provided
for the National Physical Planning Liaison Committee in terms of clause 69(l)(a).

32' clause 73 of the Bill should be amended to provide a term limit of three years renewable once
for the members of the county physical planning Liaison committee.

33' Clause 87 of the Bill should be amended due to the potential conflict with Article lg5(4) of
the Constitution which gives power to the county assemblies to approve plans.

34' There is need to include provisions on delegated powers of the Cabinet secretary to make
regulations that may be necessary for implementation of any matters required in the Bill.

35' The Committee observed that the public had not made submissions on clauses 7, 3g, 55,57,
63, 77, 79, 83,84, 85 and 86.

36. The committee agreed with the contents of clauses 7,3g,55,57,63,77,79,g3,g4, g5 and g6
without amendments.

6.0 COMMITTEE RECOMMBNDATION
Having analyzed the Bill vis-d-vis the memoranda submitted by the public the committee
recommends the Bill be approved and passed by the House subject to the proposed amendments in this
Report.

7.0 PROPOSED AMBNDMENTS
The committee made the following proposed amendments to the Bill_
CLAUSE 2

THAT clause 2 of the Bill be amended-

(a) by deleting the words "regional physical development plan" in the definition of the term
regional physical development plan and substituting therefor the words ..Inter-county physical
development plan',.

(b) by inserting the following new definition in its alphabetical sequence-
"electronic media" means any electronic medium including television or radio, that may be
used to transmit information.,,

65



Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which

recognizes counties as the administrative units. tn this regard, the physical development plan between

two or more counties should be referred to as Inter-county physical development plan and not regional

physical development plan. Further, the amendment seeks to provide for publication of notices by the

planning authorities through electronic media in addition to publication in the Gazette and the local

dallies newspapers with national circulation. Electronic media is an efficient and inexpensive mode of

communication

CLAUSE 3

THAT clause 3 of the Bill be amended by deleting the word "regional" appearing in paragraph (a).

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term 'regional'.

CLAUSE 5

THAT clause 5 of the Bill be amended-

(a) in sub-clause (Z) by deleting paragraph (c) and substituting therefor the following new

paragraph -
(c)the Chairperson of the relevant committee of the Council of Governors;

(b) in sub-clause (3) -
(i) by deleting the expression "(2), (k), (l), (m) and (n)" and substituting therefor the

expression "(2), (k), (l), (m), (n), (o) and (p)

(ii) by inserting the words "in accordance with the provisions of the First Schedule"

immediately after the words "members of the Forum"'

Justification

The amendment seeks to create clarity on who the representative of the Council of Governors is at the

Consultative Forum by specifying that it is the Chairperson of the relevant committee of the Council

of Governors. The amendment also seeks to give reference to the First Schedule which prescribes the

procedure for appointing members of the Consultative Forum.
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CLAUSE 8

THAT clause 8 of the Bill be amended-

(a) by deleting paragraph (a) and substituting therefor the following new paragraph-
(a) monitor and have oversight responsibilities over land use planning throughout the country.

(b) bv deleting paragraph (b) and substituting therefor the following new paragraph-
(b) prepare reports on the status of land use planning and forward to the president and parliament asprovided for in Article 254 of the Constitution.

(c) by inserting the following new paragraphs immediately after paragraph (c) _
"(d)publish and publicise the state of national land use planning report in accordance
with the provisions of Article 35(3) of the constitution.
(e)encourage the use of traditional dispute resolution mechanisms in land use

planning.

Justification

The amendment seeks to align the functions of the National Land commission as provided for in
clause 8 of the Bill with Articre 67 of the constitution.

CLAUSE 10

THAT clause l0 of the Bill be amended-

(a) by deleting sub-clause (l) and substituting therefor the following sub-clause-

(l) There shall be appointed by the Public Service Commission, a National Director of
Physical Planning.

(b) inserting the following new sub-clause immediately after sub_clause (2) _
*(2A) The National Director of Physical Planning shall hold office for a term of three
years, renewable once.',

Justification

The amendment seeks to create a term limit of three years, renewable once for the National Director ofPhysical Planning in order to promote efficiency. The amendment also provides that a National
Director of Physical Planning shall be competitively appointed by the public service commission.
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CLAUSE 11

THAT clause I I of the Bill be amended by deleting the words "postgraduate degree" appearing in

paragraph (b) and substituting therefor the words "bachelor's degree"'

Justification

The amendment seeks to delete reference to a post-graduate degree as a qualification for appointment

as a National Director of physical planning and replace with a bachelor's degree which is the case in

all the qualification requirements of most professions coupled with certain number of years of

experience, in this case being ten years post-qualification professional experience'

CLAUSE 12

THAT clause 12 ofthe Bill be amended by deleting the word "regional" appearing in paragraph (d)

and substituting therefor the word "Inter-County"'

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term'regional' and substitute with Inter-County'

CLAUSE 13

THAT clause l3 of the Bill be amended-

(a) by deleting ParagraPh (b);

(b) bv deleting paragraph (c) and substituting therefor the following new paragraph-

..(c)monitoring and overseeing the technical arm at the county level in the performance of their

functions."

Justification

The amendment seeks to specify that the role of approval of plans lies with the county assemblies and

further reword paragraph (c) to avoid the potential conflicts with Article 67 of the constitution which

provides that the role of NLC is monitoring and overseeing land use planning throughout the country'

The amendment specifies that the role of the county Executive Member is monitoring and overseeing

thc technical arm at the county level in the performance of their functions'
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CLAUSE 15

THAT the Bill be amended by deleting clause 15 and substituting therefor the following new sl4u5g-
Qualifications of the County 15.(1) A person is qualified for appointment as the

Director of physical County Director of Physical Planning if that person-
Planning. (a) is acitizenofKenya;

(b) possesses a Bachelor,s degree in urban and
regional planning or related discipline from
a recognized university;

(c) is registered as a physical planner under the
Physical Planners' Registration Act, 1996;

No. 6 of 1996. (d) has at least five years' post-qualification
professional experience in physical
planning; and

is not otherwise disqualified under the
provisions of Chapter 6 of the Constitution
or any other written law.

.I tion

The amendment seeks to provide for the qualifications for appointment of the County Director of
Physical Planning which are not defined and provided for in the Bill.
CLAUSE 16

THAT clause l6 of the Bill be amended by deleting the word "regional" appearing in paragraph (e)
and substituting therefor the word ..Inter-County,,.

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution whicl.r
recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference
to the term 'regional' and substitute with Inter-County.

CLAUSE 18

THAT clause 18 of the Bill be amended by deleting the word "regional" appearing in paragraph (f)
and substituting therefor the word,,inter-county,'.

Ju

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which
recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference
to the term 'regional' and substitute with Inter-County.
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CLAUSE 19

THAT clause l9 of the Bill be amended in sub-clause (2) by deleting the words "publish a notice in

the Gazette and in at least two newspapers of national circulation" and substitute therefor "publish a

notice in the Gazette,in at least two newspapers of national circulation and through electronic media".

Justification

The amendment seeks to provide for publication of notices by the planning authorities through

electronic media in addition to publication in the Gazette and the local dallies newspapers with

national circulation. Electronic media is an efficient and inexpensive mode of communication.

CLAUSE 21

THAT clause 21 of the Bill be amended-

(a) in sub-clause (1) bV deleting the words "publish a notice in the Gazette and in at least two

newspapers of national circulation" and substituting therefor the words "publish a notice in the

Gazette,in at least two newspapers of national circulation and through electronic media".

(b) bV deleting sub-clause (2) and substituting therefor the following new sub-clause-

,, (Z) The Cabinet Secretary shall consider the comments made about the National Physical

Development Plan and may incorporate the comments in the plan."

(c) in sub-clause (3) bV deleting the words "Any person" and substituting therefor the words "A

person".

Justification

The amendment seeks to provide for publication of notices by the planning authorities through

electronic media in addition to publication in the Gazette and the local dallies newspapers with

national circulation. Electronic media is an efficient and inexpensive mode of communication. Further,

the amendment seeks to correct typographical errors.

CLAUSE 22

TI{AT clause 22 of the Bill be amended-

(a) by inserting the following new sub-clause immediately after sub-clause (3) -
(3A) Upon approval by the Cabinet, the Cabinet Secretary shall submit the plan to Parliament

for consideration and aPProval'

(b) bV deleting sub-clause (4) and substituting therefor the following new sub-clause-

.,(4) Upon approval by Parliament, the Cabinet Secretary, shall publish the approved plan in the

Gazette, in at least two newspapers of national circulation and through electronic media within

fourteen days of the approval of the National Pltysical Development Plan".
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Justification

The amendment seeks to provide for approval of the National physical Development plan by
Parliament noting the importance of the plan in terms of forming the basis upon which physical
planning shall be undertaken in the country. The amendment further seeks to provide for publication
of the plan through electronic media in addition to publication in the Gazette and the local dallies
newspapers with national circulation. Electronic media is an efficient and inexpensive mode of
communication.

CLAUSE 23

THAT clause 23 of the Bill be amended by deleting the word "regional" appearing in sub-clause (l)
and substituting therefor the word ..Inter-County,,.

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which
recognizes counties as the adrninistrative units. In this regard, the amendment seeks to delete reference
to the term 'regional' and substitute with Inter-County.

CLAUSE 24

THAT clause 24 of the Bill be amended-

(a) by deleting sub-clause (l);
(b) by inserting the following sub-clause immediately after sub-clause (2) 

-
(2A) The status reports submitted under this section, shall published by the National
Land Commission on its website for information.

Justification

The amendment seeks to delete sub-clause (l) which is inadvertently repeated and further promote the
provisions of Article 35 of the Constitution on access to information by providing that status reports
submitted by public institutions must be published by the National Land Commission on its website
for information.

CLAUSE 25

THAT clause 25 of the Bill be amended-

(a) in sub-clause (l) by deleting the words "a regional" and substituting therefor the words ,.an

inter-county";

(b) by deleting sub-clause (2) and substituting therefor the following new sub-clause-
(2) In the preparation of the Inter-County physical development plan, the counties shall form
an Inter-County Physical planning Committee.

(c) in sub-clause (3) bV deleting the word "regional" and substituting therefor the word o,lnter-

County" wherever it appears;
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(d) in sub-clause (a) bV deleting the word "regional" and substituting therefor the word "lnter-

County";

(e) in the marginal note by deleting the word "regional" and substituting therefor the word "lnter-

County".

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term 'regional' and substitute with Inter-County'

CLAUSE 26

THAT clause 26 of the Bill be amended-

(a) by renumbering the existing clause as sub-clause (1);

(b) in the opening statement by deleting the words "a Regional" and substituting therefor the

words "An Inter-CountY".

(c) in the marginal note by deleting the word "regional" and substituting therefor the word "Inter-

County".

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term 'regional' and substitute with Inter-County'

CLAUSE 27

THAT clause 27 of the Bill be amended-

(a) by deleting sub-clause (1) and substituting therefor the following new sub-clause-

,.(1) The lnter-County physical planning Joint Committee preparing an Inter-County Physical

Developrnent plan shall publish a notice of intention to prepare a plan in the gazette, in at least two

newspapers with a national circulation and through electronic media'

(b) in sub-clause (2) by deleting the word " Regional" and substituting therefor the word " Inter-

County".

(c) in sub-clause (3) by deleting the word "regional" and substituting therefor the word "Inter-

County";

(d) in sub-clause (4) by deleting the word "regional" and substituting therefor the word "inter-

county" ;

(e) in the marginal note by deleting the word "regional" and substituting therefor the words "the

Inter-County".
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Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitutior, which
recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference
to the term 'regional' and substitute with Inter-County.

CLAUSE 28

THAT clause 28 of the Bill be amended-

(a) in sub-clause (l) bv deleting the words "within thirty days of the completion of a Regional
Physical Development Plan, the Regional" and substituting therefor the words ..Within
thirty days of the completion of an inter-County Physical Development plan, the Inter-
County";

(b) in sub-clause (2) bv deleting the word 'oRegional" and substituting therefor the word .,lnter-
County";

(c) in sub-clause (3) by deleting the word o'Regional" 
and substituting therefor the word ..Inter-

County";

(d) in the marginal note by deleting the word "a Regional" and substituting therefor the words
"an Inter-County

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the Constitution which
recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference
to the term 'regional' and substitute with Inter_County.

CLAUSE 29

THAT clause 29 of the Bill be amended-

(a) by deleting sub-clause (l) and substituting therefor the following new sub-clause-
(1) The County Executive Committee members of all counties participating in the Inter-County

physical development plan shall separately submit the plans to the respective County
Assemblies for approval and thereafter submit the same to the National Director of
Physical Planning for processing and certification.

(b) in sub-clause (2) -
(i) by deleting the word "a Regional" appearing immediately after the words ,.completion

of a" and substituting therefor the word .,an Inter-county,,

(ii) by deleting the word "the Regional" appearing immediately after the words ,.and
publish" and substituting therefor the words ., the Inter_county;;
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(c) in sub-clause (3) bv deleting the word "Regional" and substituting therefor the word "lnter-

County" wherever it aPPears;

(d) in sub-clause (a) bv deleting the word "regional" and substituting therefor the word "inter-

county" ;

(e) in the marginal note by deleting the word "Regional" and substituting therefor the words "an

Inter-County"

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term .regional, and substitute with Inter-county. Further, the amendment also recognizes the

role of county assemblies in approving plans in terms of Article 185(4) of the constitution and section

87 of the County Governments Act, 2012.

CLAUSE 30

THAT clause 30 of the Bill be amended-

(a) in sub-clause (l) by deleting the "Regional" and substituting therefor the word "Inter-

County" wherever it aPPears;

(b) in sub-clause (2) -
(i) by deleting the word "a Regional" appearing immediately after the words "Plan

and" and substituting therefor the word "an Inter-County";

(ii) by deleting the word "Regional" appearing immediately after the words "the

relevant" and substituting therefor the word "Inter-county";

(c) in the marginal note by deleting the word "Regional" and substituting therefor the words

"Inter-CountY".

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term 'regional' and substitute with Inter-County'

CLAUSE 3I

THAT clause 3l of the Bill be amended-

(a) by deleting the words "a Regional Physical Development Plan shall submit a report on the

implementation of the Regional" and substituting therefor the words "an Inter-County Physical

Development Plal shall submit a report on the implernentation of the Inter-County";
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(b) in the marginal note by deleting the word "Regional" and substituting therefor the word ..lnter-
County".

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the constitution whichrecognizes counties as the administrative units. In this regard, the amendment seeks to delete referenceto the term 'regional, and substitute with Inter_County.

CLAUSE 32

THAT clause 32 of the Bill be amended in sub-clause (2) by deleting the word ..Regional,, 
andsubstituting therefor the word ..Inter_County,,.

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 0f the constitution whichrecognizes counties as the administrative units. In this regard, the amendment seeks to delete referenceto the term 'regional, and substitute with Inter_County.

CLAUSE 34

THAT clause 34 of the Bill be amended in sub-clause (2) by deleting the words ..fourteen 
days,, andsubstituting therefor the words ,.twenty_one 

days,,.

Justification

The amendment seeks to increase the period for displaying the notice for a period of fourteen days totwenty-one days at the offices of the county government to allow for broad public participation in thepreparation of a county physical planning development plan.

CLAUSE 36

THAT clause 36 of the Bill be amended_

(a) in sub-clause (1) by deleting the words "publish a notice i, the Gazettea,d in at least twonewspapers of national circulation" and substitute therefor the words ,.publish 
a notice i,the Gazette' in at least two newspapers of national circuration and through electronicmedia";

(b) in sub-clause (2) bV deleting the words .,or may not,,;
(c) in sub-clause @) bv deleting the words "Any person" and substituting therefor the words'oA person,r.

Justification

The amendment seeks to provide for publication of notices by the planning authorities throughelectronic media in addition to publication in the Gazette and the local dailies newspapers with
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national circulation. Electronic media is an efficient and inexpensive mode of communication' Further'

the amendment seeks to correct typographical and grammatical errors to create clarity'

CLAUSE 37

THAT clause 37 of the Bill be amended by inserting the words "for approval".

Justification

The amendment seeks to recognize the role of county assemblies in approving plans in terms of

Article 185(4) of the constitution and section 87 of the county Governments Act, 2012'

CLAUSE 38

THAT clause 38 of the Bilt be amended-

(a) in sub-clause (2) bv deleting the words "publish a notice in the Gazette and in at least two

newspapers of national circulation" and substituting therefor the words "publish a notice in the

Gazette,in at least two newspapers of national circulation and through electronic media";

(b) in sub-clause (3) by deleting the words "Inter-county Physical Development Plan and any

existing regional development plan" and substituting therefor the words "and Inter-County

Physical DeveloPment Plan"'

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 of the constitution which

recognizes counties as the administrative units. In this regard, the amendment seeks to delete reference

to the term ,regional, and substitute with Inter-county. Further, the amendment seeks to provide for

publicatio. of notices by the planning authorities through electronic media in addition to publication in

the Gazette and the local dallies newspapers with national circulation. Electronic media is an efficient

and inexpensive mode of communication'

INSERTION OF A NEW CLAUSE

THAT the Bill be amended by inserting the following new crause immediately after clause 39-

contents of the 39A. In addition to the provisions of sections 20, 26 and 35' the

National, Inter- National, Inter-County and the County Physical Development Plans

county and county shall provide for the matters specified in the Second Schedule'

Physical

Development

Plans.

Justification

The amendment is necessary to create a legal basis for the Schedules as used in the Bill
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CLAUSE 44

THAT clause 44 of the Bill be amended in sub-clause (l) by deleting the words,,publish a notice inthe Gazette and in at least two newspapers of national circulation" and substituting therefor the words"publish a notice in the Gazette, in at least two newspapers of national circulation and throughelectronic media";

Justification

The amendment seeks to provide for publication of notices by the planning authorities throughelectronic media in addition to publication in the Gazette and the local dallies newspapers withnational circulation' Electronic media is an efficient and inexpensive mode of communication.
CLAUSE 45

THAT clause 45 of the Bill be amended in sub-clause (l) by dereting the words.,publish a notice inthe Gazette and in at least two newspapers of national circulation" and substituting therefor the words"publish a notice in the Gazette, in at least two newspapers of national circulation and throughelectronic media";

Justilication

The amendment seeks to provide for publication of notices by the planning authorities throughelectronic media in addition to publication in the Gazette and the local dallies newspapers withnational circulation' Electronic media is an efficient and inexpensive mode of communication.
CLAUSE 49

THAT clause 49 of the Bill be amended by_
(a) renumbering the existing crause as sub-crause (r);
(b) inserting the foilowing new paragraph immediatery after (d) 

-"(da) to promote public safety and health,,.

(c) by inserting the following new sub-clause immediately after sub-clause (l) 
-"(2) rn addition to the provisions of sub-section (l), deveropment contror may

also relate to the matters specified in the Fourth schedure.,,
Justification

The amendment is necessary as it seeks to expand the objects of development control to includepromotion of public safety and health and further give reference to the Schedule which outlines thematters that may also relate to development control.
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CLAUSE 52

THAT clause 52 ofthe Bill be amended by inserting the following new sub-clauses immediately after

sub-clause (6) -
.,(7) A person applying for development permission shall also notify the public of the development

project being proposed to be undertaken in a certain area in such a manner as the cabinet Secretary

shall prescribe.

,.(g) The notification referred to under sub-section (7), shall invite the members of the public to submit

any objections on the proposed development project to the relevant planning authorities for

consideration

Justification

The amendment recognizes the need for developers to involve the public prior to undertaking a

development project as projects may impact positively or negatively on the areas to which they are

proposed to be developed. In this regard, the amendment creates a requirement for a person applying

for development pennission to notify the public of the development project being proposed to be

undertaken in a certain area through such a manner as the Cabinet Secretary shall prescribe' Further,

the amendment provides that the notification shall invite the members of the public to submit any

objections on the proposed development project to the relevant planning authorities for consideration.

CLAUSE 53

THAT clause 53 of the Bill be amended by deleting the words "and validly registered" appearing in

sub-clause (1) and substituting therefor the words "and licensed".

Justification

The amendment seeks to remove a typo-graphical error and further align the clause with the

requirements of the physical planning Registi'ation Act, 1996 which gives reference to registered and

licensed persons and not registered and validly registered persons'

CLAUSE 55

TI{AT clause 55 of the Bill be amended in sub-clause (1) by inserting the following new paragraph

immediately after ParagraPh (c) -
,.(ca) shall take into consideration the comments made by the members of the public on the

application for development permission made by the person seeking to undertake development

in a certain area"

78



Justification

The amendment seeks to create a requirement that a planning authority shall in considering anapplication for development permission take into consideiation the comments/objections made by themembers of the public on a proposed development project to be undertaken in;;;;;;;;:**- '

This amendment will allow for consultation a,d public involvement in decision making relating todevelopment and physical planning.

CLAUSE 58

CLAUSE 69

THAT clause 58 of the Bill be amended in sub-clause (l) by deleting the words .,two years,, andsubstituting therefor the words .,three years,,.

Justification

The amendment seeks to increase the timelines for lapsing of deveropment permission from two yearsto three years in order to promote investors and give them adequate time for processing of amongother things financing of investments projects.

CLAUSE 65

THAT clause 65 of the Bill be amended in sub-clause (5) by deleting the words ..one hundredthousand shillings" and substituting therefor the words "five hundred thousand shillings,,.
Justification

The amendment seeks to increase the penalty for non-compliance with the enforcement notice issuedwhere a developer has commenced development on any land without development permission fromone-hundred thousand shillings to five hundred thousand shillings to act as a deterrent for non_compliance.

CLAUSE 66

THAT clause 66 of the Bill be deleted.

Justification
clause 66 of the Bill has retrospective effect and would be disadvantageous to developers who mighthave completed development projects only to be required to re-submit their application afresh once thenew Act comes into force.

THAT clause 69 of the Bill be amended in sub-clause (2) by dereting the word ,,regional,, 
appeari,g inparagraph (c) and substituting therefor the word ,,Inter_county,,.

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 0f the constitution whichrecognizes counties as the administrative units. In this regard, the amendrnent seeks to delete referenceto the term 'regional, and substitute with Inter_County.
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CLAUSE 71

THAT clause 71 of the Bill be amended-

(a) in sub-clause (1) -
(i)byinsertingthewords..withSevenyears,post-qualificationexperience,,immediately

after the words "physical planner" in paragraph (c);

(ii) by inserting the words "with seven years' post-qualification experience" immediately

after the words .oregistered architect,, in paragraph (d);

(iii) by inserting the words "with seven years' post-qualification experience" immediately

after the words "registered surveyor" in paragraph (e)'

(b)insub-clause(2)byirrsertingthewords..uptoamaximumoffivepersons,,immediatelyafter
the words "may co-oPt exPerts"'

.f ustification

The amendment seeks to create a qualification requirement for ten years of experience for persons to

be nominated to be members of the county physical planning Liaison committee to ensure that the

persons nominated to the county physicar riaison committee are competent and highly experienced on

matters rerati,g to physical pranning. Further, the amendments seek to provide that a maximum of five

persons can be co-opted to the liaison committee to avoid leaving the option of co-opting many

p.rron, which mightiender the operations of the committee inefficient.

CLAUSE 72

TIIAT clause 72 0fthe Bill be amended by inserting the following new paragraph immediately after

paragraph (b) -,.(c) advise the county Executive committee Member on broad physical planning policies'

strategies and standards"'

Justification

The amendment seeks to include an additional role akin to the one provided for the National Physical

planning Liaison committee in terms of clause 69(1)(a). The county Physical Planning Liaison

comrnittee shail therefore also advise the county Executive committee Member on broad physical

planning policies, strategies and standards in addition to hearing and determining complaints

submitted to the planning authority in the county'

USE 73

.II{AT clause 73 of the Bill be amended by inserting the following new sub-clause immediately after

sub-clause (2) -
) The members of the CountY PhYsical Planning Liaison Committee appointed under sub-sectiotl

a term not exceeding three years, renewable once'"
1)(a), (c), (d), (e) and (f) shall serve for
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Justification

The amendment seeks to provide a term limit of three years, renewable once for the members of thecounty Physical Planning Liaison committee. The Biil as it is does not prescribe term limits for themembers of the county Physical Planning Liaison committee which might allow members to servefor prolonged periods of time leading to inefficiency.

CLAUSE 87

THAT the Bill be amended by.deleting clause g7.

Justification

The amendment seeks to recognize the role of county assemblies in approving plans in terms ofArticle 185(4) of the constitution and section 87 of the county Governments Act, 2012.
FIRST SCHEDULE

THAT the First Scheclule to the Bill be amended by deleting the words ,,or the Governor, as the caseshall be" in paragraph l.
Justification

The amendment seeks to remove reference to the term Governor as the role of declaring vacancies inthe consultative Forum lies with the cabinet Secretary and not the Governor.
SECOND SCHEDULE

THAT the Second Schedule to the Bill be amended_

(a) in paragraph 2(l) by deleting the word "regional" and substituting therefor the word ,.Inter-
County".

(b) in paragraph 9(1) by deleting the word "regional" and substituting therefor the word .,Inter-
County,' wherever it appears.

Justification

The amendment seeks to uphold the provisions of Articles 6 and 176 0f the constitution whichrecognizes counties as the administrative units. In this regard, the amendment seeks to delete referenceto the term 'regional, and substitute with Inter_County.

INSERTION OF A NI}W PART

THAT the Bill be amended by inserting the following new part immediately after part vI
PART VIA-PROVISIONS ON DELEGATED POWERS
Regulations' s3A. (l) The cabinet Secretary, may make regulations generally for

6living effect to this Act, and for prescribing anything required to be
prescribed by or under this Act.
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No.23 of 2013.

Cap 2.

(2) Without prejudice to the generality of subsection (1), regulations

made,under that subsection may provide for-

(a) the forms to be used and fees to be charged under this Acu

(b)thenorms,guidelinesandstandardsfordeliveryofphysical
planning services across the country;

(c) guidelines for operations of Inter-county Physical Planning

Committees.

(d)proceduresfortheconductofPhysicalPlanningLiaison
Committees.

(e) procedure and process of handling applications for

develoPment Permission;

(0 any other matter generally required to give effect to the

provisions of this Act.

(3)ForthepurposesofArticle94(6)oftheConstitution-

(a) the purpose and objective of the delegation under

thissectionistoenabletheCabinetSecretaryto
makeregulationsforbettercarryingintoeffectthe

Provisions of this Act;

(b) the authority of the Cabinet Secretary to make

regulationsunderthisActwillbelimitedtobringing
intoeffecttheprovisionsofthisActandfulfilment
of the objectives specified under this section'

(4) The principles and standards applicable to the delegated power

referred to under this Act are those found in-
(i) the Statutory Instruments Act' 20131'

(iDthelnterpretationandGeneralProvisions
Act,

(iii) the general rules of intemational law as

specified under Article 2(5) of the

Constitution; and

(iv) any treaty and convention ratified by Kenya

under Article 2(6) of the Constitution'
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Justification

The Bill as it is does not have provisions for making regulations. In this regard, the amendment seeksto include provisions on delegated powers of the Cabinet Secretary to make regulations that may be
necessary for implementation of any matters required in the Bill.

Signed....... r
The Hon. Dr. Rachaet Kaki Nyamai, Mp
Chairperson, Departmental Committee on Lands
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MINUTES OF THEI23RD SITT'*". OE THE DEPARTMENTAL COMMITTEE ON 
:

r'rANDs HELD oN ruEsDAY 2Trferonc*r-zrr,l, iilt-p;;6#;^RLTAMENT :

I

I

PRESENT

l. Hon. Dr. Rachael Nyamai, M.p
2. Hon. Jayne Kihara, M.p
3. Hon. Joshua Kutuny, M.p
4. Hon. KimaniNgunjiri, M.p
5. Hon. Mishi Mboko, M.p
6. Hon. Ali Mbogo, M.p
7. Hon. Jane Wanjuki Njiru, M.p
8. Hon. George Risa Sunkuyia, M.p
9. Hon. Samuel Kinuthia Gachobe, M.p
10. Hon. Simon Nganga Kingara, M.p
I l. Hon. Teddy Mwambire, M.p

APOLOGIES

l. Hon. Khatib Mwashetani, M.p
2. Hon. Babu Owino, M.p
3. Hon. George Aladwa, M.p\
4. Hon. Owen yaa Baya, M.p
5. Hon. Josphat Gichunge Kabeabea, M.p
6. Hon. Catherine Waruguru, M.p
7. Hon. Caleb Kositany, M.p
8. Hon. Omar Mwinyi Shimbwa, M.p

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

l. Mr. Leonard Machira
2. Ms. Jemimah Waigwa
3. Ms. Peris Kaburi
4. Mr. John Mungai

- Chairperson

- Vice Chairperson

I

I

I

Clerk Assistant I
Legal Counsel I
Serjeant At Arms

Audio Officer
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MIN. DCL/091/2018: PRELIMINARIES

The meeting was called to order at fifteen minutes past ten o'clock and prayers were said' The

Chairperson informed that the Council of Governors, which was expected to meet with the

committeeontheconsiderationoftheLandValuelndexLaws(Amendment)Bill,20l8hadsent
an apology and indicated that they would forward their proposed amendments on the Bill to the

Committee. Subsequently the Members resolved to amend the agenda of the meeting ton include

adoption of the report on the Physical Planning Bill' 2017'

MIN. DCLl092l20l8z CONFERMATION OF MINUTES

The Minutes of the l4th Sitting were confirmed as a true record of the proceedings as proposed

by Hon. Teddy Mwambire, M'P and seconded by Hon' Mishi Mboko' M'P

The Minutes of the r 5th sitting were confirmed as a true record of the proceedings as proposed

byHon.JoshuaKutuny,M'PandsecondedbyHon'GeorgeRisaSunkuyia'M'P

The Minutes of the l6s Sitting were confirmed as a true record of the proceedings as proposed

byHon.JoshuaKutuny,M.PandsecondedbyHon.SamuelKinuthiaGachobe,M.P

MIN.DCL/093/2018:SCHEDULEoFCOMMITTEEACTIVITIES.

The committee adopted the schedule of committee activities for the Month on April,201g and

the following Members were nominated to undertake a field visit to Kilifi County from

Thursday 5th to sunday 8th April 2018 on a petition by lndigenous People of vipingo Lands

community regarding alreged irregular acquisition of rand belonging to the indigenous people of

I
I
I
I

Vipingo in Kilifi CountY:

l. Hon. Dr. Rachael NYamai' M'P

2. Hon. Khatib Mwashetani' M'P

3. Hon. Mishi Mboko, M'P

4. Hon. Omar MwinYi Shimbwa' M'P

5. Hon. Ali Mbogo, M'P

6. Hon. Owen Yaa BaYa' M'P

7. Hon. Simon Nganga Kingara' M'P

- Chairperson
- Vice ChairPerson

I

I

MIN. DCL/061/20I8: Adoption of Report on the Physical Planning Bill' 2017

TheCommitteeunanimouslyadoptedthereportonthePhysicalPlanningBill'2017witha
further amendment to clause 71 sub clause I by deleting the words "with ten years"

immediately before the words "physical planner" in paragraph' (a) "registered architect" in

paragraph (b) and "registered surveyor" in paragraph (c) and replacing it "with seven years "'

I
I
I
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MIN. DCLl06ll20I8: Any Other Business

The Secretariat was tasked to draw a programme of bench marking visits and international
conferences for the 2018 calendar year for the consideration of the Committee.

MIN. DCLl062l20t8z Adjournment

The meeting was adjourned at ten minutes past eleven o'clock in the afternoon.

Signature.....

. DR. RACHAEL KAKI NYAMAI, M.P

(Chairperson)

rlt1( Q ut8Date.
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MINUTES OF THE 16T" SITTING OF THE DEPARTMENTAL COMMITTEE ONLANDS HELD oN FRIDAY 3RD MARcH 2IIB,AT ENGLISH poINT MARINA AT 2.30P.M

PRESENT

APOLOGIES

1. Hon. Babu Owino, M.p
2. Hon. George Aladwa, M.p

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

L Ms. Florence Abonyo - Atenyo
2. Mr. Leonard Machira
3. Ms. Jemimah Waigwa
4. Mr. Ahmad Adan Guliye
5. Mr. Joseph Tiyan
6. Ms. Peris Kaburi

l. Hon. Dr. Rachael Nyamai, M.p
2. Hon. Khatib Mwashetani, M.p
3. Hon. Jayne Kihara, M.p
4. Hon. Joshua Kutuny, M.p
5. Hon. Kimani Ngunjiri, M.p
6. Hon. Ivlishi Mboko, M.p
7. Hon. Omar Mwinyi Shimbwa, M.p
8. Hon. Ali Mbogo, M.p
9. Hon. Caleb Kositany, M.p
10. Hon. Catherine Waruguru, M.p
I l. Hon. Jane Wanjuki Njiru, M.p
12. Hon. George Risa Sunkuyia, M.p
13. Hon. Josphat Gichunge Kabeabea, M.p
14. Hon. Owen yaa Baya, M.p
15. Hon. Samuel Kinuthia Gachobe, M.p
16. Hon. Simon Nganga Kingara, M.p
17. Hon. Teddy Mwambire, M.p

- Chairperson
- Vice Chairperson

Director, Committee Services
Clerk Assistant I
Legal Counsel I

Clerk Assistant III
Research Officer III
Serjeant At Arms
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7. Mr, John Mungat

8. Ms. Lydia Mwangi
9. Mr. Stephen Omunzi

Audio Officer
Secretary

Office Attendant

MIN. DCL/060/2018: PRELIMINARIES

The meeting was called to order at fifteen minutes to three o'clock in the afternoon and

prayers were said.

MIN. DCL/061/2018: ADOPTION OF COMMITTEE WORK PLAN FROM

MARCH TO APRIL 2018

The Committee adopted the work plan for the months of March and April 2018 as indicated

below and resolved to postpone the planned field visit to Kilifi County on a petition by petition

by Indigenous people of Vipingo Lands Community on Irregular acquisition.of land belonging to

the indigenous people of Vipingo Lands Community in Kilifi County to 4tr' April 2018 as then

area member of parliament Hon Hon. Owen Yaa Baya, indicated that he would not be available.

The Committee also resolved to reschedule the field visit to Meru County on a County petition

by members of Mt. Kenya Forest Squatters and residents of Meru on excision of the Mt. Kenya

Forest pursuant to Legal Notices No. 68/75 and I0711977 measuring 384 hectares for settlement

of squatters to Thursd ay 22"d Mach 20 1 8 '

S/N DATE TIME ACTIVITY VENUE

MARCH 2018

1 Friday2nd March,

2018

9:00AM Retreat to consider

amendments to the

Planning Bill, 2017

proposed

Physical

Mombasa

2 Saturday 3'd

March,2018
9:00AM Retreat to consider

amendments to the

Planning Bill,2017

proposed

Physical

Mombasa

3 Tuesday 13t"

March

9:30 am Briefing on the Land Value Index

(Amendment) Bill,20i8
As allocated

2
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4 Thursday 15

March
9:30 am ic hearing on the Land Value

Index (Amendment) Bill, 201 8

Publ As allocated

5

March,20l8
Tuesday l0:00 arn the Ministry of Lands

and Physical Planning & the
National Land Commission on the
Land Value Index (Amendment)
Bill, 20l g

Meeting with As allocated

6 Thursday 22
March,2018

9:30 am

4:00pm
(Departure)

Adoption of report on the
Land Value Index
(Amendment) Bill,20l8
Briefing on petitions
pending before the
Committee

Sub -Committee field visit to Kilifi
County on a petition by Indigenous
People of Vipingo Lands
Community on Irregular acquisition
of land belonging to the indigenous
people of Vipingo Lands
Community in Kilifi County

a

a

As allocated

7

March,20l8
Friday 23 9:00 am to Kilifi County on a

petition by Indigenous people of
Vipingo Lands Community on
Irregular acquisition of land
belonging to the indigenous people
of Vipingo Lands Cornmunity in
Kilifi County( Meeting with
stakeholders)

Field visit Kilifi

8

March,2018
Saturday 24 9:00 am Field visit to Kilifi Counry on a

petition by Indigenous people of
Vipingo Lands Communi ty on

Kilifi

I

t

I

I

3



Irregular acquisition of land

belonging to the indigenous people

of Vipingo Lands Community in

Kilifi County ( Meeting with

stakeholders)

9 Tuesday 27tn

March,2018
9:00 am Meeting with the Ministry of Lands

and Physical Planning on the

petitions by:-

o Residents of Mowlen Ward
on alleged irregular
allocation of Land LR No.
11379 13 located in Mowlem
Ward Embakasi West

Constituency; and

. Indigenous People of
Vipingo Lands Community
on Irregular acquisition of
land belonging to the

indigenous people of
Vipingo Lands Community
in Kilifi County.

. Petition by members of Mt.
Kenya Forest Squatters and

residents of Meru on e

excision of the Mt. Kenya
Forest pursuant to Legal

Notices No. 68/75 and

10711977 measuring 384

hectares for settlement of
squatters

As allocated

10 Thursday 29tn

March,2018
l0:00 am Meeting with the National Land

Commission on petitions by:-

Residents of Mowlen Ward

on alleged irregular
allocation of Land LR No.

o

As allocated

I
I
I
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I 137913 locared in Mowlem
Ward Embakasi West
Constituency; and

. Indigenous People of
Vipingo Lands Community
on Irregular acquisition of
land belonging to the
indigenous people of
Vipingo Lands Community
in Kilifi County.

o Petition by members of Mt.
Kenya Forest Squatters and
residents of Meru on e
excision of the Mt. Kenya
Forest pursuant to Legal
Notices No. 68/75 and
107 I 1977 rneasuring 384
hectares for settlement of
squatters

ll
April 2018

Tuesday 3 9:30

lodged with the Committee:

Complaint by Kamiti Forest
S quatters degazattement of
land portion No. Kamiti/
Anmer/8390
Complaint by Ms. Sarah
Joslyn on administration of
the estate of Richard Ingram
Crawford (deceased)
Complaint by Mr. Harrison
Muema on alleged
fraudulent compensation of
LR No. 787914- Afrison
Export and Import Ltd by
the Ministry of Education or
acquisition of land for
Ndururomu Primary

a

a

a

Consideration of other complaints

school

As allocated

l2 Thursday 5

April2018
l0:00am eeting with petitioners residents

of Mowlen Ward on alleged

M As allocated

5



irregular allocation of Land LR No

ll3Tgl3located in Mowlem Ward

Embakasi West ConstituencY; and

As allocatedBrief by the ParliamentarY Budget

Office on Report of the Controller

ofBudget

9:3OamTuesday 1

April,2018
13

As allocatedAdoption of reports on petitions by:

. Residents of Mowlen Ward

on alleged irregular
allocation of Land LR No.

ll379l3 located in Mowlem
Ward Embakasi West

ConstituencY; and

. Indigenous People of
Vipingo Lands CommunitY

on Irregular acquisition of
land belonging to the

indigenous PeoPle of
Vipingo Lands CommunitY
in Kilifi CountY.

Field visit to Meru County petition

by members of Mt. KenYa Forest

Squatters and residents of Meru on

e excision of the Mt. KenYa Forest

pursuant to Legal Notices No.

68175 and 10711977 measuring 384

hectares for settlement of squatters

9:30 am

4:00 pm

Departure

Thursday 1

April2018
l4

6
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15 Friday 13 April
2018

9:00am

petition by petition by members of
Mt. Kenya Forest Squatters and
residents of Meru on e excision of
the Mt. Kenya Forest pursuant to
Legal Notices No. 6g/75 and
10711977 measuring 3g4 hectares

Field visit to Meru County on

for settlement of squatterst6 Saturday l4
April2018

9:0Oam

petition by petition by members of
Mt. Kenya Forest Squatters and
residents of Meru on e excision of
the Mt. I(enya Forest pursuant to
Legal Notices No. 6g/75 and
10711977 measuring 3g4 hectares

Field visit to Meru County on

for settlement of squatters

Meru County

l8 Tuesday I
April,2018

repoft on a petition by
Mt. Kenya Forest

Squatters and residents of Meru on
e excision of the Mt. Kenya Forest
pursuant to Legal Notices No.

Adoption of
members of

measuring6 8175 and 07/t 977 3 48
hectares for ofsettlement uatterssq

As allocated

Meru County

MIN. DcL/062/2018: Adjournment

The meeting ourned at thirty rninutes past four o,clock in the afternoon

Signatu

N. DR. RACHABL KAKI NYAMAI, M.P.

(Chairperson)
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MINUTES OF THE 15TH SITTING OF THE DEPARTMENTAL COMMITTEE ONLANDS HELD oN FRTDAY 3RD MARCH 2ltg,AT ENGLTsH poINT MARINA AT 09.30A.M

PRESENT

I

I

L Hon. Dr. RachaelNyamai, M.p
2. Hon. Khatib Mwashetani, M.p
3. Hon. Jayne Kihara, M.p
4. Hon. Joshua Kutuny, M.p
5. Hon. Kimani Ngunjiri, M.p
6. Hon. Mishi Mboko, M.p
7. Hon. Omar Mwinyi Shimbwa, M.p
8. Hon. AIi Mbogo, M.p
9. Hon. Caleb Kositany, M.p
10. Hon. Catherine Waruguru, M.p
I l. Hon. Jane Wanjuki Njiru, M.p
12. Hon. George Risa Sunkuyia, M.p
13. Hon. Josphat Gichunge Kabeabea, M.p
14. Hon. Owen yaa Baya, M.p
I5. Hon. Samuel Kinuthia Gachobe, M.p
16. Hon. Simon Nganga Kingara, M.p
17. Hon. Teddy Mwambire, M.p

APOLOGIES

1. Hon. Babu Owino, M.p
2. Hon. George Aladwa, M.p

IN ATTENDANCE

KENYA NATIONAL ASSEMBLY SECR-ETARIAT

l. Ms. Florence Abonyo - Atenyo
2. Mr. Leonard Machira
3. Ms. Jemimah Waigwa
4. Mr. Ahmad Adan Guliye
5. Mr. Joseph Tiyan
6. Ms. Peris Kaburi
7. Mr. John Mungai

- Chairperson
- Vice Chairperson

Director, Committee Services
Clerk Assistant I
Legal Counsel I

Clerk Assistant III
Research Officer III
Serjeant At Arms

Audio Officer

I
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8. Ms. Lydia Mwangi

9. Mr. Stephen Omunzi

MIN. DCL|057l20l8z

Secretary

Office Attendant

PRELIMINARIES

The meeting was called to order at forty five minutes past nine o'clock and prayers were said.

MIN. DCL/058/2018: CONSIDERATION OF THE PHYSICAL PLANNING BILL, 2017

The Committee continued the consideration of the Physical Planning Bill,2018 as follows:

Clauses 65 to 66

The Committee proposed that clauses 65 to 66 be amended

Clauses 67 to 68

The Committee agreed to clauses 67 to 68

I.
Clauses 69

The Committee proposed that clauses 69 be amended

Clause 70

The Committee agreed to clause 70

Clauses 7l to73
The Committee proposed that clauses 7l to 73 be amended

Clauses 74 to 86

The Committee agreed to clausesT4 to 86

Committee observations

The Committee made the following observations:

a) The memoranda submitted by stakeholders on the above clauses related to the

establishment of physical planning Iiaison committees. Concerns have been raised on the

on the membership and functions of the physical planning liaison committees at the

national and county levels on grounds that they are too large and cost ineffective and on

the offence for non-compliance with the enforcement notice given under clause 65 among

others.

b) Clause 65(5) should be amended to increase the penalty for non-compliance with the

enforcement notice from one-hundred thousand shillings to five hundred thousand shillings

to act as a deterrent for non-compliance.

c) Clause 66 of the Bill should be deleted as it has a retrospective effect and would be

disadvantageous to developers who might have completed development projects only to be

I
t
I
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be required to re_submit their application afresh.d) clause 69(2)(c) should b" un rnd"d to delete the word "regionar,, in paragraprr (c)to alignwith the other provisions of the Bill.
e) clause 71(1)(c), (d) and (e) should be amended provide for ten years of experience forpersons to be nomi,ated under paragraph (c), (d) and (e) to ensure that the personsnominated to the national physical liaison 

"orn*i,i.".f) clause 7|Q) of the Bill should be amended to ide,tify a maximum of five persons whocan be co-opted to the Iiaison committee to avoid leaving the option of co-opting manypersons which might rendel the operations of the committee inefficient.g) 72 of the Bill should be amendedio include as arl additio,ar rore aki, to the oneprovidedfor the Natio,al Physical Pla,'ing Liaiso, committee provided for in clause 69(l)(a).h) clause 73 of the Bill shoulcl be ame,ded to provide a te.m limit of thee years renewableonce for the members of the county physicai pranning Liaison committee.i) The committee received memoranda from several stakeholders on clause g7 proposingits deletion on the basis that it contravenes the provisions of Article 1g5(4) of theconstitution which gives powers to trre county urr"-bri", to approve prans.j) The committee agreed with the proposals by the stakeholders proposed the deletion ofclause 87 on the basis of the potential conflict with Article 1g5(a) of the constitution.

ll

SCHEDULES

The committee received memoranda fi'om various stakeholders on the schedules to the Billrelating to among other things, the need to delete the First schedule on grounds that it wasunnecessary since the membership of the Fon:m is pre-determined. The Committee observed thatsome of the members to be nominated by various bodies to the Forum had to be i,terviewedprior to be appointed' In this regard, the committee ,oted that the First schedule was necessaryin prescribing the procedure of appoi,trnent of members of the Forum. The comrnittee alsoproposed the deletion of the term "Governol'" which inaclveftently appeared in paragraph I. Thecornmittee also agreed with the contents of the second, Third and Fourth schedule save for theneed to provide for the legal provisions in which they are refe,ed to in the Bill.

MIN. DCL/05912018: Adjournment

The meeting was five minutes past twelve o'clock in the afternoon
Signature...

HO RACHAEL I(AKI NYAMAI, M.P.

(Chairperson)

1 'Lo lcDate.
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MINUTES OF THE 14T'T SITTING OF' THE DEPARTMENTAL COMMITTEE ONLANDS HELD ON FRIDAY 2ND MARCH 2OI8,AT ENGLISH PoINT MARINA AT 2.30P.M

PRESENT

1. Hon. Dr. Rachael Nyamai, M.p
2. Hon. Khatib Mwashetani, M.p
3. Hon. Jayne Kihara, M.p
4. Hon. Joshua Kutuny, M.p
5. Hon. Kimani Ngunjiri, M.p
6. Hon. Mishi Mboko, M.p
7. Hon. Omar Mwinyi Shimbwa, M.p
8. Hon. Ali Mbogo, M.p
9. Hon. Caleb Kositany, M.p
10. Hon. Catherine Waruguru, M.p
11. Hon. Jane Wanjuki Njiru, M.p
12. Hon. George Risa Sunkuyia, M.p
13. Hon. Josphat Gichunge Kabeabea, M.p
14. Hon. Owen yaa Baya, M.p
15. Hon. Samuel Kinuthia Gachobe, M.p
16. Hon. Simon Nganga Kingara, M.p
17. Hon. Teddy Mwambire, M.p

APOLOGIES

l. Hon. Babu Owino, M.p
2. Hon. George Aladwa, M.p

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

1. Ms. Florence Abonyo _ Atenyo
2. Mr. Leonard Machira
3. Ms. Jemimah Waigwa
4. Mr. Ahmad Adan Guliye
5. Mr. Joseph Tiyan
6. Ms. Peris Kaburi
7. Mr. John Mungai

- Chairperson
- Vice Chairperson

Director, Committee Services
Clerk Assistant I
Legal Counsel I

Clerk Assistant III
Research Officer III
Serjeant At Arms

Audio Officer
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8. Ms. Lydia Mwangi

9. Mr. Stephen Omunzi

Secretary

Office Attendant

MIN. DCLl054t2018z PRELIMINARIES

The meeting was called to order at forty five minutes past two o'clock and prayers were said.

MIN. DCL/055/2018: CONSIDERATION OF THE PHYSICAL PLANNING BILL'

2011

The Committee continued the consideration of the Physical Planning Bill,2018 as follows:

Clauses 25,26127r28r 29,30 & 31

The Committee proposed amendments to causes 25,26,27,28,29,30,31 &32 and noted that:

a) Stakeholders had raised questions with the issue of regional physical

development plans on grounds that the plans negated the established

administrative/devolution units in terms of counties as provided for in the

Constitution among other things.

b) The Committee observed that the term regional physical development plans

indeed negated the devolution principle as enshrined in the Constitution and

hence proposed to amend reference to the term regional development plan and

substitute with inter-county physical planning development plans in

furtherance of the objects of the Constitution on devolution. The Committee

also observed that there was need to amend clause 29 of the Bill to align with

the role of the County Assemblies to approve plans and further delete

reference to the words "final approval" and substitute with the words

"processing and certification".

Clause 33

The Committee agreed to clause 33

Clausc 34

The Committee proposed that clause 34 be amended

Clause 35

The Committee agreed to clause 35

Clauses 36,37,38
The committee proposed that clauses 36,37&.38 be amended

I
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Clauses 40,41r 42,43
The Committee agreed to clauses 40,41,42 and 43

Clauses 44 to 45
The Committee proposed that clauses 44 to 45be amended

Clauses 46,47& 4g
The Committee agreed to clauses 46,47 and 4g

Committee observations
The Committee agreed observed that:

Clauses 52,53
The Committee proposed that clauses 52 to 53 be amended

a) The stakehorders submitted memoranda to crauses, 33, 34, 35, 36, 37, 39, 40, 4r, 42, 44,45' 46 and 47 which relate to the county physical deveropment plans and the localphysical developme,t plans. The stakeholders raised "or..-, relating to potentialconflict of the Bill with the provisions of the county Governments Act, 2012 and the

I"lllrff::#ffi'Jfs 
Act' 2011 which had specific provisions dearing with county

b) Despite the provisions of the county Government Act, 2012 andthe urban Areas andcities Act' 20ll the Bill clarifies the procedures of preparation, approval, review andmodification of county physical development plans matters which have not beenprovided for in the two pieces of legislation.
c) There was need to amend clause 34(2)to increase the period for displaying the notice fora period of fourteen days to twenty-one days at the offices of the county govemment;d) There was need to amend reword the provisions of clause 36(3) and (4).e) There was need to amend clause 37(2)by inserling the words ,,for approval,, immediatelyafter the words before the county assembly" to include publication through electronicmedia in clauses 3g(2),44(l) and 45.
0 The stakeholders had submitted that there was need to broaden the objectives ofdevelopment control to include among other things promotion of public safety and health.The committee agreed with the proposal to include promotion of public safety and healthas an objective of development control.

Clauses 50 to 5t
The Committee agreed to clauses 50 to 5l

3



Clause 54

The Committee agreed to clause 54

Clause 55

The Committee proposed that clauses 55 be amended

Clause 56 to 57

The Committee agreed to clauses 56 to 57

Clause 58

The Committee proposed that clauses 58 be amended

Clauses 59,60, 6l& 62

The Committee agreed to clauses 59,60,61and 62

Clause 64

The Committee agreed to clauses 64

Committee observations

The Committee observed that:

a) Stakeholders submitted memoranda relating to the need for developers to

notifythepublicoftheproposeddevelopmentandinviteobjectionsand
define who the planning authorities are, in particular by providing that a

planning authority refers to the county government'

b) There was need to amend clause 52 to include provisions for developers to

notify the public of the proposed development and invite objections'

c) Clause 2 of the Bill was clear that a piunning authority refers to the county I
executive committee member and not the county government.

d) 
i*r-::;:,'"1J;,"ffi'ff:,1:.,',:t'}:f 'lll"l,ll,,i:::l'T'1;.-I:il':1 I
currently used in the Bill are repetitive

e) There *u, n""d to. amend clause 58 to increase the timelines for lapsing of

development permlssion from two years to three years in order to promote

investors and give them adequate timing for processing arnong other things

financing of investments projects'

MIN. DCL/056/2018: Adjournment
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The meeting was adjourned at thirty minutes past six o,crock in the evening.

Signature

(

i,

t;

ON. DR. RACHAEL I(AKI NYAMAI, M.P.

(Chairperson)
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MINUTES OF THI, 131'II SITTING OF TIIIT DBPARTMIDNTAL CoMN{ITTEB ONLANDS HELD oN FRIDAY 2ND MAItcH 2018, AT ENGLISH polNl MARINA AT 09.30A.M

PRESENT

APOLOGIES

l. Hon. Babu Owino, M.p
2. Hon. George Aladwa, M.l,

I IN ATTENDANCE

NATIONAL ASSEMBLY SECRBTARIAT

L Ms. Florence Abonyo - Atenyo
2. Mr. Leonard Machira
3. Ms. Jemimah Waigwa
4. Mr. Ahmad Adan Guliye _

5. Mr. Joseph Tiyan
6. Ms. Peris I(aburi
7. Mr. John MLrngai

I. I{on. Dr. Rachael Nyamai, M.P
2. I{on. Khatib Mwashetani, M.P
3. I-lorr. Jayne l(ihara, M.p
4. I{on. Joshua Kutuny, M.p
5. I{on. Kimani Ngunjiri, M.l,
6. Hon. Mislri Mboko, M.p
7. Hon. Omar Mwinyi Shimbwa, M.P
8. IJon. Ali Mbogo, M.P
9. Hon. Caleb Kositany, M.p
10. Hon. Catherine Waruguru, M.p
I L Hon. Jane Wanjuki Njiru, M.p
12. I{on. George Risa SunkLryia, M.P
13. Horr. Josphat Gichunge Kabeabea, M.P
14. Hon. Owen yaa Baya, M.p
15. Ilon. Samuel l(inuthia Gachobe, M,P
16. Hon. Simon Nganga I(ingara, M.p
17, Hon. Teddy Mwanrbire, M.l,

- Chairpcrson
- Vice Chairperson

l)irector, Committee Services
Clerl< Assistant I
I-egal Counsel I

Clerl< Assistant Ill
Research Ol'ficer Ill
Serjeant At Arrrs

ALrdio Ol'ficer
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8. Ms. Lydia Mwangi - SecretarY

9. Mr. Stephen Omunzi - Office Attendattt

MIN. DCLl052l20l8: PRELIMINARIBS

Tlre meeting was called to order at thirty minutes past nine o'clock and prayers were said.

MIN. DCL/052/2018: CONSIDERATION OF TIItr I'HYSICAL I'>LANNING BILL,
2017

The Cornmittee deliberated on the Bill and the memoranda received from the public as follows:

Long title of the Bill

The Committee agreed to the long title and noted that:

a) several stakeholders save frorn the Ministry had proposed that the long title be to
amended to include refererrce to Article 66 of the Constitutiorr which provides that

the State may regulate the use of any land in the interest of land use planning.

b) The Committee observed that the long title of the Bill was exhaustive as it sought

to implement not only the provisions of Article 66 of the Constitution but also the

provisions of paragraph 2l of Part A and paragraph 8 of Part B of the Fourth

Schedule to the Constitution among others and therefore quoting only the

provisions of Article 66 of the Constitutiott would be lirniting.

Short title

The Committee agreed to the short title and noted that:

a. Various stakeholders subrnitted that there was need to rename the Bill to Land Use

Plarrning Bill so as to reference the wording used in Article 66 of the Constitution

which provides that the State may regulate tlie use of any larrd in the interest of land

use planning.

b. The Cornmittee observed that the short title namely the "Physical Planning Act"

was appropriate as the contents of the Bill indeed made provisions for land use

plannirrg hence no need to renante the Bill.

Clauses 2 to 3
Tlre Committee proposed amendrrents to causes 2 to 3 and noted that

a) Various stakeholders had proposed that the anrertdrtrent of clause 2 on iuterpretation

to inclucle the definitions of other tenns not included the Bill, including

stakeholders, developnrent, publish and natiottal associatiott of residents.

2
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b) Tlie Comrnittee noted tliat clause 2 of the Ilill was exliaustive save for a need to
include the definition of tlte term electronic media which was being proposecl to beincluded in other clauses ol.the Bill.

c) The stal<eholders sr-rblritted that there was need to amend the clause to delete
reference to physical planning ancl further broaden the objects of t6e Bild) The comrnittee observed that the objects of tlie Bill were broad enough and covered
all aspects of land use planning.'fhe Con-rmittee furtherobserved that in light of its
decisiolt to retain the long and short title as proposecl in tlie Ilill, the committee
could not therefore delete reference to physical planning as suggested by sorne of
the stakeholders.

Clause 4

The Cornrnittee agreed to clause 4 arrd notec! that:

a) The stal<eholders sLrbmitted that there was need to amend the clause to delete
reference to physical planning and f'urther include the values and principles of
the National Land l?olicy.

b) The cornrnittee observed that clause 4(b) of the Bill provides that every person
engaged in physical planning is also bound by the principles of larrd policy, as
such the proposed amendtnent by the stakeholders had already beeri captured in
clause 4' The Cornmittee further observecl that in light of retaining the long and
short title as pl'oposed in the Bill, the cornmittee could not therefoLe clelete
reference to physical planning as suggestect by sorne of the stakeholders.

Clauses 5 to 6

The committee proposed amendments to caLrses 5 to 6 and noted that:

a) The stal<eliolders subniitted that the composition of the Natio'al physicat
Planning consr:ltative Forum was too bloated as it liad a total oi. sixty-three
tlembers' The InstitLrte of social Accourrtability reoommended t6at there was
need to have broad representation to inclurcle representatives of registerecl civil
society, inforrnal trade association ancl engineers alrorlg ot6ers.

b) fhe comn-rittee noted that the forum was indeecl not a planning authoLity burt a
foruur for consultation otr the national physical clevelopment plap and as suc6,
tlte niembership had to be broacl to include among others county executive
committee ntetnbers o1'the forty-seven counties. 'fhe committee liowever,oted
that thele was need to attiencl tlre clause to specify with clarity on who t5e
representative of the Council of Governors to the Forum is, in tliis case the
cotnmittee recotrmencled the anrendnrent o1' paragraph (c) to reacl ..tl.te
chairpersolr of the relevant comrnittee of the Courrcil ol.Governors

3
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c) The stakeholders subrnitted that in light of the proposed amendments to clause

5 there was need to delete clause 6.

d) Tl're Cornmittee noted that that clause 6 of the Bill entrmerated the functions of

the Consultative Forurn and as such in light o1'retainirrg the Forum, there was

need to outlirre the firnctions of the Forum.

Clause 7

The Corrrnrittee agreed to clause 7 and noted that it had rrot received any proposed amendments to

the clause

Clause 8
'[he Cornmittee proposed that clause 8 be arnended and troted tliat the stakeholders proposed that

there was need to align the functions of the National Land Conitnission with Article 67 of the

Constitution.

Clause 9

The Cornrnittee agreed to clause 9 and noted that:

a) Tlie stakeholders ftad subrnitted that there was need to delete paragraph (c) as

the role of approving the national physical development plarr should be

conferred on Parliament and further that paragraph (d) which gives the Cabinet

Secretary the rnonitor"ing and oversight role also corrflicts with Article 67 of the

Constitution as it is the role of the NLC to monitor and oversee land use

planning.

b) T[e Conrmittee observed that it is Parlianrent which should approve the national

physical developnrent plan noting the importance of the plan in terms o1'acting

as the base for the preparation of all other plans including inter-county and

county physical planrring development platts. On the proposed amendrnent to

paragrapli (d), the Comrnittee was of the view that there exists no conflict with

Article 67 of the Constitution as the Cabinet Secretary is responsible for

monitoring and overseeing the technical arm at the national level and not land

use planning as provided for irr the ConstitLrtiori'

Clause 10 to 13

The Coninrittee proposed atuendtnentsto causes l0 to l3 arrd noted that

a) l'he stakeholders subrnitted that there is need to alnong othe.r things delete

clause l0 of the Bill as the furrctiorrs assigned to tlte National Director of
I
I
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Physical Planning at'e sinrilar to the ones ol'the cabinet Secretary and fur.ther
delete reference to physical planning.

b) The comrnittee observecl that there was no conflict in ter.ms of the roles of thecabinet secretary arid tlre National Director of pliysical planrri,g as the Ilillmakes it clear that the National Director shall sei.ve to advise the cabinet
secretary and srra, arso be responsibre to trre cabinet secretary.c) Some stakeholders submitted that subnritted that there was neecl to a,rendparagraph (b) of tlte clause to provide 1br a bachelor,s clegree ancl firrther
remove the words ,,related discipline,,.

d) l'he comrnittee observed that there was need to delete refbre,ce to post-graduate and instead substitr-rte with bachelor's degree as is t6e case in all thequalification requirettrents of most professions but retain the words related
discipline notittg until the year 2006,there was no degree being offerecl in mosturriversities in urbatt and regional planning. The cornmittee further observed
that there was need to put a tertn limit for the National Director of three years
renewable once.

e) The stakeholders submitted that there was need to delete the furrctions of theNational Director on the basis that they are in conflict with the roles o1. the
Cabinet Secretary arrd the Consultative Forurrr.

f) The Committee observed that there was no conflict in terms of the roles of thecabinet Secretary, the consultative Forum and the National DiLector ofPhysical Planning as the Bill makes it clear that the National Director shalI serveto advise the cabinet Secretary and shall also be responsible to the cabinet
Secretary.

g) various irlstitutions had submitted that there rvas need to arnend the clause toamong other thirrgs delete paragraph (b) as approval of cou,ty plans is the
mandate of the coultty assemblies, establish the office of a county chielofficer
and delete reference to the term physical planning. The Ministry also submittecl
that there was need to amend paragraph (c) due to avoid conflict with Article
67 of the constitution which provides that the role of NI-c is monitoring andoversiglit of land use planning in the country.

h) The committee agreed to it that there was need to amend clause l3 to specify
tliat the role o1'approval of plans lies with the county asse,rblies ancl furtSerreword paragraph (c) to avoid tlie potential conflicts with Article 67 of theconstitution' fhe comntittee also observed that there was no need tooutline
tlte functions of the county chief officer in the Bill noting such niatter.s could bedealt with admiriistratively.

I

I

I
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Clause 14

The Conrmittee agreed to clause l4

Clause 15 to 16

The Conrmittee proposed amendtxents to causes l5 to l6and noted that

a) Some institutions had submitted that there was need to amend the clause to

specify the quatifications of the County Director of Physical Planning.

b) The Committee observed that there was need to amend clause l5 to specify the

qualifications of the Courrty Director of Physical Planning.

a) Various institutions had submitted that there was need to amend the clause to

among otlier things redefine the functions of the County Director of Physical

Planning and also provide for an indernrrity clause for public officers.

b) The Committee observed that the functions of tlie Cor"rnty Director of Physical

Planning as proposed by the Architectural Association of Kenya were already

provided for in tlie Bill and further observed that the Bilt had also an inderrinity

clause as provided for in clause 83 of the Bill.

Clauses 17

'fhe Committee agreed to clause l7
Clauses 18, 19, 20,2L,22,?3 &24

T[e Comnrittee proposed amendrrents to clauses 18, 19, 20,21,22,23 &24 and noted that:

Tlre Committee received memoranda to clauses 17, 18, 19,20,21,22,23 and24 from various

institutions relating to the need to amend the clauses to refer to land use planniug, define who

stalceholders are as used in clause l9(b) and requirethe Cabinet Secretary to provideevidenceof

havirrg corrclucted public participatiou in the preparatiott of the national physical planning

developrnent plan among others.

MIN. DCL/053/2018: Adjournment

The rneeting was adjor"rrned at one lock in the afternoon

Sigrtaturc

ITACI.IAEL KAIfl NYAMAI, M.I'

(Chairperson)

I{ON.
I
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MINUTES OF THE 12TI{ SITTING OF THE DEPARTMENTAL COMMITI,EE ONLANDS HELD oN TUESDAY 271'rr FBIIRuARY 2018,AT 2ND FLooR, CoNTINENTALHOUSB AT 09.30 A.M

PRESENT

1. I-[on. Dr. Rachael Nyamai, M.p
2. I{on. Khatib Mwashetani, M.p
3. Hon. Jaylre Kihara, M.p
4. I{on. Joshua Kutuny, M.p
5. Hon. Mishi Mboko, M.P
6. I{on. Omar Mwinyi Shimbwa, M.p
7. Hon. Caleb Kositany, M.p
8. Hon. Catherine Waruguru, M.p
9. Hon. George Aladwa, M.p
10. Hon. George Risa Sunkuyia, M.p
11. Hon. Jane Wanjuki Njir.u, M.p
12. Horr. Teddy Mwambire, M.p

APOLOGIES

l. Hon. KimaniNgunjiri, M.p
2. Hon. Ali Mbogo, M.p
3. Hon. Babu Owino, M.p
4. Hon. Josphat Gichunge Kabeabea, M.p
5. Hon. Owen yaa Baya, M.p
6. Hon. Samuel Kinuthia Gacliobe, M.p
7. Hon. Simon Nganga Kingara, M.p

IN ATTENDANCE

NATIONAL ASSEMBLY SECIIETARIAT

1. Mr. Leonard Machira
2. Mr. Ahrnad Adan Guliye
3. Ms. Jemirnah Waigwa
4. Ms. Brigita Mati
5. Ms. Peris Kaburi
6. Mr. John Mungai

- Chairperson
- Vice Chairperson

Clerk Assistant I
Clerk Assistant III
Legal Counsel I

Legal Counsel II
Serjeant At Arms

Audio Officer
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MINISTRY OF LANDS AND PHYSICAL I'LANNING

l. I{on Gideon Mungaro

2. Dr. Nicholas Muraguri

3. Ms. TerrY Gathagu

4. Mr. Paul Mwangu

5. Mr. Owino Jacob Catwright

6. Ms. Rose Mugita

7. Mr. Arhtur Mbatia

Ch ief Adrn irristrative Secretary

Principal SecretarY

Chief State Counsel

Ag. Director, Latrds Adjudication and

Settlement

Senior Land Registrar

Senior Deputy Director, Physical Planning

Senior Physical Planner

MIN. DCL/049 12018: PRELIMINARIES

The meetirlg was called at twelve minutes past ten o'clock and prayers were said' Thereafter,

introdr.rctiolls were made.

MIN. DCLIOSOI2O18: PRESENTATION I}Y THE I'RINCIPAL SECRETARY ON TIIB

PHYSICAL PLANNING BILL, 2017

The principal Secretary assisted by the Director of Physical Planning to presented the comments

of the Ministry on the Physical Planning Bill,2017 as follows;

i. The pro,rulgation of the new constitution has called for recasting of the Physical Plarrning

Act, CAp 286 to appropriately respond to the current setup and demarrds;

ii. The new legislation once enacted, would provide ntore resporrsive and inuovative planning

approaches to address the currerrt and emergirrg developmental issttes;

iii. The relevarrt stakeholders were irrvolved during the formulation of the Bill;

IV The titte of the Bill ,,The Physical Planning Bill" doesn't contravene the constitution as

alleged by some stakeholders. Furtlter the planning legislation of majority of courrtries in

the Commonwealth tended to use derivatives of l)trysical Planning which irrcluded Town

and Country Planrring, Plarrning and Developmettt and Urban & RLrral Planning, Only

Tarizania Sacl adopted the term land use plarrning. The Constittttion, particularly Article 68,

cloesn,t prescribe a title for a bill on Physical OR l-and use planning as alleged by variorrs

stakeholders;

I
I
t
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vl

vil

VIII.

lx.

Tliere b

o'clock.

Date

The constitLrtionality of the Bill was determi,ed and confirmed by alr the relevant agenciessuch as the State Law oi'fice, I(enya Law Refornr and commission on the Imprenre.tationof the co.stitution hence the Bill meets the constitutional thresliold reqr-rired;

The Ministry reconrrnended that the term ,,regional 
planning,, be used in the place o1."county planning".si,e regional planni,g e.tails piunning for a rromogeneoLrs areatranscending more than one county ano incluae, pru,r,',ing for metropolitan areas, drainagebasins' national transport corridors, conservation areas ,no *itafif" nrigratory corriciors;

The physical planni,g law wor-rlcl guide the preparation of physical deveropment praris at

;T,r:r|;]"vels 
of phvsical planning withoJt creating two pararer regimes or physicar

The Bill souglit to establislt aud strengthe. tlie counties for effective execution or. their

ili:lil:, 
functions bv establishment or ,n" office or ilre county Director or physicar

The Bill was progressive, responsive to the reform agenda and met the constitutionalthreshold of public participatio. respected sound plannilg theory arrd was consistent witlrglobal best practices.

MIN. DCL/OSL/2018: ADJOURNMENT

erng no other busilress to discuss, the meeting was adjourned at five mirrutes past twelve

Signature

HON. D CI{AEL KAKI NYAMAI, M.P.

(Chair.person)

$lv?lnur(
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MINUTES OF THE 101.I-I SITTING OF TI{B DIII,ARTMIINTAL COMMITTEE oNLANDS HELD ON TUESDAY 2,th FEI}RUARY 2018, AT 2ND FLOOR, PROTECTIONHOUSE AT O9.OO A.M

PRESENT

L I{ori. Dr. RacliaelNyarnai, M.p
2. I{on. Khatib Mwashetani, M.p
3. Hon. Jayne I(ihara, M.p
4, Hon. Joshua Kutuny, M.p
5. Hon. Ali Mbogo, M.P
6. Hon. Babu Owino, M.p
7. Hon. Caleb Kositany, M.p
8. I{on. Catherine Waruguru, M.p
9. Hon. George Risa Sunkuryia, M.P
10. Hon. Jane Wanjulci Njiru, M.p
I l. Hon. Josphat Gichunge Kabeabea, M.p
12. Hon. Owen yaa Baya, M.p
I3. Hon. Samuel Kinuthia Gachobe, M,p
14. I{on. Teddy Mwambire, M.p

APOLOGIES

l. H.E Ferdinand WaitirLr,
2. H.E Stephen Sang,
3. Mr. Bernabas Ngeno

- Chairperson
- Vice Chairperson

Govenror, Kianibu County
Governor, Nandi County
County Executive Committee MembeL,
I-and Ilousing and physical plannino
I(ericho County
CoLrnty Executive Committee Meniber _

1, IJon. KirlaniNgunjiri, M.p
2. Hon. Mishi Mboko, M.p
3. I{on. Ornar Mwinyi Shinrbwa, M.p
4. I{on. George Aladwa, M.p
5. I-Ion. Sirnon Nganga Kingara, M,p

IN ATTENDANCB

COUNCIL OF GOVEITNORS _ LANDS, PLANNING AND UIU}AN DEVELOPMENT.COMMITTEtr

4. Mr. Moliarned Shalle
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5. Mr. Jeremiah LenYa

6. Mr. Jarnes Maina

7. Mr. Nerry Achar

8. Eng. Lucy Kariuki

9. Ms. Eva Sawe

10. Mr. Gibson Mburu

I l. Mr. Ronald Odanga

Lands, Garissa Cor.rnty

Cor-rnty Executive Committee Member

Member - Lands, Meru County

Member - Lands, Meru County Member -
Lands and Physical Planning, Kiambu

County

County Member - Physical Planning,

Kisumu County

Kisurnu County Member - Lands, Housing

and Physical Planning, Nakuru County

Legal Officer - Cor.rncil of Governors

Chief of Staff, Kiambu County

Council of Governors - Communications

Department

12. Ms. Warnbui Githae - Comrnunicatiotts Director - Kiambu County

13. Mr. DapielNjenga - Informatiolt Officer - Kirrrabu acaounty

14. Mr. Nichodemus Mbwika - Courrcil of Governors - Lands and Physical

Planning Department

TI{E TOWN AND COUNTY PLANNERS AND ASSOCIATION OF KENYA

l. Mr. Mairura Onrwenga, - Chairperson

2, M r. David Gatirnu - Vice Chairperson

NATIONAL ASSEMBLY SECITETARIAT

l. Mr. Ahrnad Adan Guliye - Clerk Assistant Ill
2. Ms. Lucy Makara - Chief Iriscal Analyst

3. Ms. Jemimah Waigwa - Legal Courlsel I

4. Mr. Joseph Tiyan - Research Officer III

5. Ms. Winnie Kizzial't - Media Relations Officer III

6. Ms. Peris l(aburi - Serjeant At Arttts

7. Mr'. John Mungai - Arrdio Officer

MIN. DCL I 040 12018: PRELIMINAITIES

Tlre nreeting was called to order at twelve mitrutes past rrirre o'clock ancl prayers were said.

I
I
I
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MIN. DCL/O4I/2018: PIiESETATION IrY THE COUNCIL OF GOVBRNOI{S ON THEPHYSICAL PLANNING I}ILL, 2017

Committee observation and resolution

The council of Governors subtnitted their mernorancrum on proposed ame,dments ancr r,adeconrments on the physical planning BiU,2Ol 7 as follows;

Constitutional thresholcl :l'he cou,cil of Governors argued trrat the Biil contravened provisionsof tlre Constitution of Kenya 2010 including devolution as provided for in article 6 and l0.l..eprocess of preparing the Bill also lailed to meet the reqLrirements of trre constitution undeL Articre232 (1) (d) (D' Further the process of conring Lrp with the Bill did not specifically involve thecounty Governmettts and neither was infornrutio,., ot'tl'," fro""r, of corning up with the Bill madepublic for the County Governrnetrts to access.

Thecouncil ofGovernorsalsoargued thatauattemptbythellilltoamendSection 
110(3)ofthecounty Government Act 2012 utrder,rined devolution ana flouted Article 174 (c) and lg5 (a) oftlie constitutio, wrrich gives powers to counties to approve prans a,d poricies.

Consistenc5'rvith the existing legislation: l'he courrcil also co.te.ded that the Bill conflictedwith the county Governmetrts Act 2012 and tlie urban Areas and cities Act 20I I (amended in2015) by introducing other pla, typologies that added a lot of confusion to trre county rnandate toplan and approve the plans' An iitroductio, of the county physical Developnrent plan a,d theLocal Physical Developmetrt plans o.ly serves to create co,flict and confusion with the countySpatial Plans arrd the integrated clevelopment plans provicled fbr in the cou,ty Governments Act2012 and the urban Areas a.d cities A]ct20u (arnended in 20r5) respectivery.

The committee and council of Governors agreed that the Bill should not be withdrawn butwide consultatiolrs be tnade in respect of the contentious clauses with a view of coming upwith a Bill that conforms to trre later and the spirit of the constitution; ancrThe committee resolved to coltsider a,d harmonise the proposed amendments by variousstakeholders attd revert to the Council of Governorc un,r info.n theni of tlie committeeamendments.

Niil ,?r.# 
42/2018: rlRrEFrr\G By rHE PART,TAMENT.A., B,DGET oFFrcE oN

The chief Fiscal Analyst, Parlia,erttary Budget office brielecr the cornrmitree on trte 20rgl20r9Budget Policy Statement of the Ministry of Land ancl physical planning and t5e National LandCornrnission as follows;

The allocation of resources in the land sub-sector would be increased marginally Itom tSe2017/18 allocatiott' itt tlte Ministry of La,d and plrysicar planning t5e overalr increase

a
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would be lo/o fi'onr the 2017118 financial year, while for National Larrd Commission stood

at 0.7Yo.;

ln tlre Budget Policy Staternent of the 2018/2019, the following policies were highlighted

in respect of the Ministry of Lands and Physical Planning and the National Lands

Commission;
a. Establishnient of a land bank to set aside land for commercial use such as

industrialization and construction of 500,000 aI'fordable and decent ltouses.

b. Fast track finalization of the Land Value Index Biltto make sure that Kenyans are

ipl'ormed of the indicative prices of land in clifferent parts of tlte country to control

speculation

c. Provide alternative forms of corrrpensation such as equivalent value of larrd or

government bonds instead of ttlonetary conlpensation

d. Government will fast track the approval of regulations for alternative dispute

resol ution rnechanism.
'l'he policies that lvor,rld be implemented by the ministry would work as enablers to the big

foLrr plan, particularly the land bank tliat would set aside land for contmercial purposes for

i6dustrialization and construction of houses. Similarly alterttative dispute resolutions

would hasten the dispute resolutions and use of larrd for agriculture and other purposes;

The Ministry of Larrds and physical planning and the National Land Comrnission had been

sperrding over 800/o of the total allocated furrds in the last four finarrcial years. Expenditure

for both recurrent and developrnent resolrrces had been high exceptin2014/15 financial

year when the National Land Commission spent 33% of the allocated development funds.

Sirnilar experrditure levels were expected in 2018/19 and the n-rediurn term when

irnplementing the policies set;

I{esources allocated to the Ministry of Lands and Physical Physical would rnainly be rrsed

for development where allocation for development to recurent was at the ration of 40 to 60

w5ile, in the National lands commission most of the respllrces woLrld be ttsed for recttrent

ex;renditure at a ratio of 80 to 20 for recurretrt and developtnent respectively.;and

l-5ere are both recurrent ancl development perrdirrg bills incurred in both the Ministry of

Lald and Physical Planning and National Land Conrmission. 'fhe pending bills had

afltcted the irnplemerrtation of developrnerrt brrdget.

il1.

lv

VI

I
I
I

Corn Inittce observations
'[lre Corulrittee made tlte following observatiotts in respect of the briel'on the 201812019 BLrclget

Irolicy Statement o1' the Ministry of Lands and Plrysical Planrting arrd tlte National Lartcl

Comtttissioti;

. Prioritization of prograrus/projects was necessat'y as resoLll'ces were always scares.

. Ongoing projects that are at advarrced stages shor,rld be colnpleted bel'ore ttew olles

are started

I
I
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MIN. DCL/043/2018: PRESENTATION BY TI{E TOWN AND COUNTY PLANNERSASSOCIATION OF KENYA oN THE PHYSICAI, PLANNIN G BILL,*OI7
The chairperson of Town and couttty Planners Association of Kenya accompanied by vicechairperson presented their proposed amerrdments made commerlts on the physical planning Bill,2017 as follows;

The name and title: The Association argued that the title anct name o1. the Bill was notcontemplated and provided for in constitutiorr Article 66 and the Fifth schedule on regulation o1.land use and property' The Association ploposed that wliere ,,physical 
planning,, appeared i, theBill the same be replaced with .,land 

use planning,,.

Inconsistent with the constitution: The Associatio, further argued that clause g7 of the Billcontravened and was inconsistent with the constitution Article I g5(4) the clause also sought toamettd sections 1 l0(3) and I I0(4) of the county Governments Act without discrosi,g the sar,e inthe objects and Memoranda of the Bill -Section 87 0f tlie Bill is in conflict with the constitutionArticlel85 (4)' Further the key stakeliolders/county assernrrries had,ot bee. consurtedat a, onthe matter.

Bloated National Institutions and offices: The Association arso stated that the Biil created nranybloated-melnber size institutions and offices at national level with duplicated and competingfunctions and contravened the Inter-Governmental Relations Act. Further Land use planning andcounty plan,i,g were functions fully devolved to the county governments and therefore thereshould be only be one or two national institutions to formulate policy and general guidelines,coordinate and oversee planning by the counties- constitution 4il, Schedule, part I paragraph g.

Addressing all "land elements": The association also argued trrat the Bi1 faired to address a,"land elements" as defined in Article 260 0f theconstitution. Therefore the Bill failed toaddressvast regions of the country and key economic sectors - waters, marine resour.ces, forests, parksand wildlife, biodiversity, rocks, minerals, petroleurn oil etc.

omission of rural area planning and regulation: The Bill failed to include rural, agriculture,livestock' wildlife parks and reserves, mini,g land use pra'ning and deveropment contLor. Thisirnplied that about 90oh of thecountry area and 75%o ofl(enya populatio, remains u.planned and

il::;Il'::;:Tffl}3;,:.|,Tffi:area pranning and reguratio, contravenes Arricres3 s,40,42,

Property regulation: The Bill failed to cover Property regulation as required in the constitutio.Article 66,260 and trie Fifth Scrredure on reguratio, of Lano Use a,d Property.
Limited scope The Association stated that the scope ot'Bill was lirnited, internally inconsistent,contradictory, mixed-up and had too many errors o1'flow and content and cannot be inrplernented.

5
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The Association recommended that the Bill be withdrawn from Parliament/National Assembly and

forwarded to the Attorney General and the Law Reform Commission for review and with fully

participation of stakeholders.The Association however proposed specific amendment to the Bill.

Committee Observation

T5e Committee noted that the proposed amendments submitted by the Town and County Planners

Association of Kenya mainly border on the inconsistencies of the Bill with the Constitution and

assured the Association that the Committee would propose amendments to align the Bill with the

Constitution.

MIN. DCLl044l2018: ADJOURNMENT

There being no other business to discuss, the meeting was adjourned at twenty two minutes to two

o'clock.

Signature

HON. KAKI NYAMAI, M.P.

Date....

. (Chiirperson)

{*|,rol(
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MINUTES oF TIIE 9'r.rr SITTING otr rlrll DIIpARTMIIN'I'AL coMMITlEE oNLANDS I{DLD ON TI{URSDAY 15'I'rI IIBBIRUAITY 2078, A1] 2ND TLOOR,
CONTINIINTAL I{OUSE AT 09.30 A.M

PRESENT

1. Hon. Dr. RachaelNyamai, M.P
2. I{on. KhatibMwashetani, M.p
3. i-Ion. Jayne Kihara, M.p
4. I-Ion. Kimani Ngunjiri, M.p
5. Hon. MishiMboko, M.p
6. I-Ion. AIi Mbogo, M.p
7. I{on. Catherine Waruguru, M.p
8. Hon. George Risa Sr_urkuyia, M.p
9. I{on. Jane WanjukiNjiru, M.p
10. Hon. Owen YaaBa1,a, \4.p
I 1. I-Ion. Sarnuel KinuthiaGachobe, M.l)
12. I{on. Simon Ngangal(ingara, M.p
13. Ifon. Teddy Mu,ambir.e, M.p

- Chairperson
- Vicc Chairperson

Tlie histitute for Social Accountability
The htstitute for. Social Accountability
fhe Institute for Social Accountability
I(i lirnani Proj ect liondati on
The l(enya Alliatrce of ltesicients

APOLOGIES

l. Hon. Joshua I(utuny, M.P
2. I{on. Omar MwinyiShimbwa, M.p
3. FIon. BabuOwino, M.P
4. I{on. Caleb I(ositany, M.p
5. I-lon. George Aladwa, M.p
6. FIon. JosphatGichungeKabeabea, M.p

IN ATTENDANCI'

TI{tr INS'TITUTII IIOR SOCIAL ACCOTINTAIiILITY

1. Ms. Wanjiru Gikonyo,
2, Ms. Cluistine Akinyi,
3. Mr. Tliomas Mburi
4. Mr. Constant Cap
5. I{on. Eng. Geche I(ar.anja

Association
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TI{II I(ENYA INSTITUTE OF PLANNERS

1. Dr. Lawrence Esho,

2. M r. Kirn Oduor Okoth

3. Mr. Dennis Kirnathi
4. Mr. Modix Okeyo

5. Mr. Robert Koech

6. Mr. Patrick AnaloAkivaga
7. Mr. Arthur Mbatia
8. Ms. Joyce Kariuki
9. Mr. John Barreh

10. Mr. JoakimNyarangi

I l. Mr. Evans Kipruto
12. Ms. Judy Wambui

I(ENYA NATIONAL ASSEMBLY SBCRETARIAT

Chairpersou

Chief Execr-rtive Officer
Chairperson, Young Planners of Kenya

Secretary General,Youtig Planners of Kenya

Mernber

Member

Member
Member
Mernber
Member
Member
Member

Clerk Assistant Iil
Legal Counsel I

Research Officer III
Media Relations Officer III
Serjeant At Arms

Audio Recording Officer

l. Mr
2. Ms

3. Mr
4. Ms

5, Ms

6. Mr

Ahrnad Adan Guliye
JernimahWaigwa
Joseph Tiyan
Winnie l(rzziah
Peris Kaburi
John Mungai

MIN. DCl,l034 /2018: PITELIMINARIES

The meeting was called to order at twenty two miuutes to ten o'clock and prayers were said.

MIN. DCL|A34D018: COMMUNICATION IIROM TI{E CI{AIlt

The Cliairpersorl coururunicated the following to the Members:

a. The Buclget Policy Statement was tabled in the l-louse on Weduesday 14th

Febrr-rary 2018.

b. The Parliarnentary Buclget Office would brief the Comrnittee on Tttesday 20'l'

February 2018 at 9.00 a.m.

c. 'fhe Committee would meet with the Council of Govenlors ol1 the Physical

Planning Bill,2017 on Tuesday 20tl'Febrr,rary 2018 at 10.00 a.m and the Towu

and County Plannels Association of I(enya at 11.30 a.nt the same day.

d. The Comrrittee would also hold a ureeting with the Principal Secletary Ministry

of Lands and Pliysical Plamring and the National I.ands Commissioti on the

Budget Policy Statement on'fhursday 22"'t Feb 2018 at 10,00 a.rn. I
t
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e. fhe Comnrittee will meet with the Mipistl.), of I_alds and physical plannilg on
Tuesday 27tl' Februar-y 2018 to conclude the consideration ol the physical
Planning Bill,2017 .

f' The Committee woulcl hold a retreat {}om l't 1o 4th March 201g to consicler the
proposed aureudments to the Physical Planning Bill, 20 17 and compile a rcport op
the said Bill.

MIN. DCL/035/20I8: CONFIRMATION OF MINUTTTS

i' The miuutes of the first sitting of the Committee that was held o, 29thJanuary 20lg were
confinned as trlle record of the Committee's cleliberations after it was proposed a,cl
seconded by IJon. Jane l(ihara, M.p and I-Ion. Ali Mbogo, M.p respectively;

ii' The minutes of the seconcl sitting of the Cornmittee that was helcl o, 29i, Ja,uar y 20lg
wele confirmed as true record of the Committee's cleliberations aftel it was propo.sed ancl
seconded by Hon. Ali Mbogo, M.P ancl Ilon. Simon I(ingara, M.p respectively;iii' The minutes of the third sitting of the commitlee that was held on 30,r, Januar y 20lg
were confirmed as true record of the Committee's delibelations after it was proposed and
seconded by FIon. Ali Mbogo, M.P and I{on. Catherine Waruguru, M.p respectively;iv' The minutes of the fourth sitting of the Committee that was helcl or-r 30,ti JanLrar.y'zott
were confirmed as true record of the Committee's deliberations after it was proposed a,d
seconded by I{on. I(ratib Mwashetani, M.P and I{on. Jane Wanjuki, M.p respectively;v' The minutes of tlie fifth sitting of the Comrniftee that was held o, l.t February 201 g were
confiuned as true record of the Courrnittee's cleliberations after it was proposecl ancl
seconded by I-Ion. Owen Baya, M.P ancl l{on. .lane Wanjuki, M.p r.espectively;

MIN. DCL/036/2018: MATTtrRS ARISING

i' The secretariat was asked to circulate a sofl copy of the presentations that were lracle
duri,g the retreat to the respective e-mails of the members.

ii' The Committee t'escllved to hold a joint ureeting with tlie Ministry of I-ands ancl physical
Planning and the National Lancls Commission to zrcldress the persistent clifferences over
r,andate between trre com,rissio, ancr the Ministry.

MIN. DcLl037/2018: I,LESENTATION Ily TI-I[ INSTI.TUTE
ACCOUNTABII,TY ON TI{E I,I{YSICAI, PLANNING IiILL ,2017

FOR SOCIAL

The Committee brought to the attention of the witness Ms. Waniiru Giko,ycl of a petition sig,ecl
by herself on behalf of ten (10) citizeus refi'aining the Cornurittee considerilg the Bill, due to
lack of adequate consultations and public participation.

The Committee inquired frorn the witness the circumstances uncler.the Institute wishecl to zrppear
before the Comurittee in response to a memorauclnrn that lequestecl the public to submit tlieir
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views in respect of The Physical Planning Bill, 2017 while at the same time petitioning

Parliament not to consider the Bill.

Ms. Wanjiru Gikonyo undefiook on behalf of the institute to withdraw the petition and outlined

the following shoftcomiugs of the Bill in their suburissions;

a. The Bill does not provide for an integrated approach irr the preparation and

implerneritation of Local Physical Development Plans.

b. The Bill does not integrate physical planning4 with land Lrse mallagement5 and

therefore fails to rneet the threshold of reform envisaged under the Constitution

2010 and the National Land Policy 2009.

c. The Bill does not ensure effbctive pLrblic palticipation in the exercise of
development control. The Bill does not

d. The Bill does not provide fi:r' civic educatiou for the empowennent and

enlightemnent of citizens and continual and systeuric engagement of citizens and

the county governn"rent tluough sustaiued civic education of citizens prior to the

planning process contrary to the Constitr-rtion 2010.

e. Tlie Bill offends tlie principles of distinctness by assigning the Cabinet Secretary

an implementation role in several instances arrd thereby re-centralising plamring

contrary to the Constitution.

Committee observation

'fhe Comrrittee observed that the memorandum submitted by the Institr"rte did not contain

specific proposed amendments and requested the organization to submit an additional

memorandum detailing the specific pt'oposed amendurents if any.

MIN. DCLl038l2018: I'}IIEStrNTATION BY TI{E IfliNYA INSTITUTE OF PLANNERS

The, Chairperson Kenya Institute of Plamers accornpanied by the Young Plamers of Kenya

presented the followirlg concenls witli respect to The Physical Planning Bill,2017;

ll

iii
iv

The title of the Bill should invoke constitr-rtional referenccs to planning and capture the firll
extent of the planrrirrg function.

l"lre slrort title ol'the Ilill should read"Planning and Developntent Act".

1'he preliminaries shoLrld include the scope and the jurisdiction of the AC'f.

l'he urandates and responsibilities following need to be clearly defined and outlined to

prevent overlaps and conflicts

a. 'l'he Cabinet Secretary

b. l'he County Executive Menrber

c. The City, Munioipal Manager atrd'l-owtr Adrnirristrator

d.'l-he Director-General o1' Plartning

4



e. 'l'he County Director of Plarrning

f. Offjcers with Delegated Functions ancl powers

g. Parliament

h. County Assernblies

i. The National I-and Commission

j. The Planners Institr-rte

The Institutc ploposecl the
following levels;

establishment of Planning consultative Forums at trre

a. Ward and Village Plarrning Consultative Irorun-rs, to represent the lowest levels o1'
engagement of citizens for purposes of urban and rural planning, respectively;

b. City, Mr-rnicipal or Towtt Plarrning Consultative Forums, for engagement on city-
wide or town-wide planning rnatters;

c. The Sub-county Plattning Consr-rltative Iloruur, for engagerlent on plalling rnatlers
affecting a Sub-county;

d. The Courrty Planning Cortsultative lrorurrn, for engager-nent on Cor-rnty-wide plannipg
matters;

e. The lttter-cottnty Plarining Cor-rsLrltative llorlu-n, for two or urore Cognty Gover,rnents
collaboratirlg on a planning rnatter, including on metropolitap areas;

f. The Special Areas Planning Cousultative lrorum, 1'or engagement regarcling Special
Planning Areas as provided 1'or irr Section 3T of this Act

g. The National Planning Consultative Forum, foL engagement regarcling planning
matters that impact upon the whole country.

The Land Use altd Development Managerrent Irrameworl< sectiop o{' t6e Bill shourld be
broadened to include the Ibllowing;

a. l-he Planning Control Regime

b. The Establisllnent of the Planning Permissiorr I)etenlirration Panel

c. Applicatiorr and Determination of I)lanning Permission

d. The Ilstablisliment of the Courrty Planlrirrg lnspectorate

e. Enforcernent ol Planning Control Decisions

5
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MIN. DCL|039 12018 : ADJOURNMENT

There being no other br.rsirless to discuss, the meeting was adjourned at thirty four minutes past

twelve o'clock. The next meeting will be held orr Tuesday 22nd February 2Ol8 at 9:00arn

,l

l

Signature

HON. DR. RACI{AEL I(AKI NYAMAIN M'P'

(Chairperson)

Date
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MINUTtrS OF TI.IB 81'IT SJTTING O
LANDS I{ELD ON TI.IURSDAY
CONTINENTAL HOUSE AT IO.OO A.M

F ]'I{E DIII'AITTMENI'AL COMMITI,IDII ON
81'I{ IIEI]IIUAITY 2078, AT 2ND FLOOR,

PRESI'NT

1. I-Ion. Catherine Waruguru, M.P
2. I{on. .Ioshua Kutuny, M.p
3. I{on. Josphat Gichunge I(abeabea, M.p
4. Ilon. Owen yaa Baya, M.p
5. Hon. Samuel I(inuthia Gachobe, M.p
6. IJon. Simon Nganga I(ingara, M.p
7. I{on. Teddy Mwambire, M.p

APOLOGIES

1. Hon. Dr. Rachael Nyan-rai, M.p
2. Hon. Khatib Mwashetani, M.P
3. Hon. Jayne Ifihara, M.p
4. Hon. Kimani Ngunjiri, M.p
5. I{on. Mishi Mboko, M.p
6. i{on. Ornar Mwinyi Shirnbwa, M.p
7. I{on. Ali Mbogo, M.p
8. Hon. Babu Owino, M.P
9. Hon. Caleb I(ositany, M.p
10. I{on. George Alaclwa, M.p
I L I{on. George Risa Sunkuyia, M.p
12. Ifon. Jane V/anjukiNjiru, M.P

- Session Chairpcrson

- Chairperson
- Vica Cirairpcrson

a

IN ATTtrNDANCB

AIICI{ITECTURAL ASSOCIATION OF I(ENYA: TOWN PLANNERS CT{AI'TIIR
l. Ms. Juliet Rita, _ Chairpelson,2. Ms. Maureen Waruguru Gikonyo , _ llesearcli and r\clvocacy i\4anager.

IilINYA NATIONAL ASSEMBLY SECITETAIIIA,T

1. Mr. Leonard Machira _ Clerk Assistant I2. Mr. Ahmad Adan Guliye _ Clerk Assistant Iil
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3. Ms. JernimahWaigwa

4. Mr. Joseph Tiyan
5. Ms. WirurieKizziah
6. Ms. Peris Kaburi
7. Mr. John Mungai

- Legal Couusel I

- Research Officel lll
- Media Relations Officer III
- Serjeant At Arms
- Audio Itecording Officer

MIN. DCLl3Il2018: I>RELIMINARIES

'flte rneeting was called to order at ninety minutes past uine o'clock and a prayer was said

lp the absence of the Chairperson and Vice Chairperson, the Conitnittee elected Flon. Catherine

Waruguru, M.P to chair the session having beeu proposed ar-rd secouded by I{on. Joshr;a I(utuuy,

M,P ald LIop. Owen Yaa Baya, M.P respectively. Thereafter, irrtroductions were made.

MIN. DCLt32l20l8: SUBMISSIONS IIY TIIE CIIAIRI'>IIR.SON, ARCHITBCTURAL
ASSOCIATION OF Ifl'NYA - TOWN I'LANNI'ITS CI.IAPTtrIT ON TI{E PI{YSICAL

PLANNING I}TLL.,2OI7

The Chairpersoll, Town Planners Chapter of the Architectural Association of Kenya proposed

the following amendments to the Bill:

Short Title
Tlrat tlre short title is amended to read this Act ntay fis cited as Planning and Land u.re

lle gulation Act, 2017

Justification
It cloes not reflect the full scope of the constitution in relatiotr to planning aud I-and use

regulation

Clausc 6

fhat clause 6 is deleted and moved to Part VI- Liaison as the tribunals already play this role.

.Iustification
The forum offers a frarnework to engage on the nationetl level. lt also offers conttttents and inputs

but has no legal mandate to make planning decisions aud lras no legal utaudate to coordirlate atld

integrate physical development planning and sector platuiit'tg, uo tnaudate to mobilize resotlrces.

Clausc 8
'fhat clause 8 is amended to align it witli tlie provision o1'Article 62 of the Constittttion.

Justif ication
'l'o align the Bill to the recluirements of article 6l of the cotrstitr-rtion aud the Natior-ral l-and

I
I

I

I
I
I
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Clause 9

Tliat clause 9 is amended to reacl trre cabinet Secretary shall:
a) Formulating a national planning policy;
b) irormulating a national land use policy
c) Foilnulatiotl of natioual guidelines, standards and regr-rlations o1 plaping
d) Approval of national development plans;
e) Coordinating plaruring by the counties in line with the fourth sc5edule (Article 1g5, 136,

and 187) of the constitution
0 In the formulation of policies, plans, guidelines, and stanclards elfective plblic

participation is mandatory.
g) Recommends aud submits uational clevelopment plans, policies, guidelines, standards and

regulations to the cabinet fol consicleration ancl subsequent submissio, to the parliarnent
fol approval

h) Cause gazettement of the approved national clevelopment plans a1d policies

Justification
The current functions are inadequate and cluplicate the Ioles of the Dir.ector of physical plaming
(Section 12 (b), (d)) of the ppB 2015.

Cause 49

That cause 49 is amended by adding:
(g) to promote public safety ancl health

Justification
This is in line with provisions of the constitution

Cause 50

That clause 50 is amended to read subject to the provisions of this Act the cou,ty govern,rent
shall have the power within their ar.eas ofjuriscliction to-

a) prohibit or control the use and clevelopment ol' lancl ancl buildings in the i,terests of
pl'oper and orderly developrnent of its area;

b) coutrol aud approve publio and private land, arnalgauration, land readjustrnent, cha,ge of
user,

c) consider and appr.ove
permissions;

all developr,ent allplicatio.s a,cl gra,t all development

d) ellsure the proper execution ancl implenrentation of appr.ovecl land use spatial plans;

e) formulate relevant laws aucl regulations to regulate zoning in lespect of lald use a,d cle,sity of
developrnent; and

)J



f) Reserve and maintain all the land planned for open spaces, paLks, forests and green belts in

accordance with the approved land use spatial plans.

.Iustification
To recognizethe role Counties play fully in development coutrol

CIausc 51

Tlrat clause 51 is arnended by Changing Planning Autlnrity to Courtty Goverrunent in all sub-

clauses.

Justification
The County Governrnent is mandated to undertake development control in line with the spirit of
devolution.

Nerv- Application
That a new application clause be added to the Bill to provide that the provisions of the Act

l. shall apply to the entire telritoly of the Republic as delimited ir-r Article 5 of the

Constitution of Kenya

2. All land as defined in Article 260 and as classified in Article 6l of the Constitution of
Kenya

3. All persons , institutions and govermnents, are bound by the provisions of this Act
4. Except as provided by this Act, no legislation not repealed by this Act rnay provide an

alternative mechanism, lreasure, institurtion or systern of planning, the regulation of land

use and property rights in a manner inconsistent with provisions of this Act

Justification

The Bill does not specify the jurisdiction within which its powers may be exercised; it needs to

leave no doubt as to its applicability.

Committee resolution
l'he Committee resolved that the Association provides lllore inforrnation and specific

amendments on tlie proposal to amend llart [l of the Bill to provide for urore types of plans to be

ipcluded that would provide for natural resoLlrce utilization, euvirotunental managemeut, funds

equalization, and fulfillment of tlie Bills of Rights tlrrougli a supplemelltary memorandunr on the

san1e.

I
I
I

4



I
I

I
IL-

i
I
IL
I

I

L

i
I

L_

I
IL

i
L

I

. -.i
I

t-

I

il
iL-

I

MIN. DCL/3'/2018: ADJOURNMENT
There been no other business to discuss, the meeting was adjourned at nineteen minutes pastrloon. The next meeting will be held on y 15t1', February, 201,8 atten o,clock

Signature

HON. DR. KAKI NYAMAI, M.P.

(Chairperson)

Date. t ob %18
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MINUTES oF T'I{E 7'r'II SITTING oti rI{E DII,PAnTMITNTAL coMMITtTEE oNLANDS I{ELD ON WtrDNESDAY 71'TI FEI]RUARY 2O1t}, AT 2ND FI,OOR,CONTINENTAL I{OUSB AT 1O.()() A.M

PRESBNT

1. Hon. Dr. Rachael Nyamai, M.p
2. I{on. I(iratib Mwashetani, M.p
3. Ifon. Ornar Mwinyi Shirnbwa, M.P
4. I-Ion. Joshua I(utuny, M.P
5. Ifon. Mishi Mboko, M.P
6. Hon. Caleb l(ositany, M.p
7. I{on. Catherine Waruguru, M.P
8. Hon. Owen Yaa Baya, M.p
9. Hon. Sarnuel Kinuthia Gachobe, M.P
10. I{on. Teddy Mwambire, M.p

APOLOGIES

1. I{on. Jayne l(hara, M.p
2. I{on. Kimani Ngunjiri, M.p
3. Hon. Ali Mbogo, M.p
4. I{on. Babu Owino, M.p
5. I-Ion. George Aladwa, M.p
6. Hon. George Risa Sunkuyia, M.p
7. I-Ion. Jane Wanjuki \iru, M.p
8. Hon. Josphat Gicliunge Kabeabea, M.p
9. Ifon. Simon Nganga I(ingara, M.p

IN ATTENDANCE

NATIONAL LAND COMMISSION

l. Prof. Muharnmad Swazuri
2. Mr. Aziz Chavangi,
3. Dr. Flerbart Musoga
4. Ms. Rose Kutur,
5. Ms. Naorni Kanlr:

- Chairperson
- Vicc Chairperson

- Chairperson
- Chief Executive Offioer
- Director
- Deputy l)irector, Lancl Use
- Chief l-and Use planner
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MIN. DCL|T7 12018: PRELIMINARItrS

The meeting was called to order at nineteen minutes past ten o'clock and a prayer was said.

MIN. DCLl28t2018: SUBMISSION BY llI{E CI-IAII{I'}BRSON OF TI{E NATIONAL
I,AND COMMISSION ON TI{E I'I{YSICAL I'LANNING BILL,,2017

The Chairpersorl, National Land Commissiorr lieighted the followiug shortcomings in the Bill

NATIONAL ASSEMBLY SBCRETARIAT

l. Mr. I-eonard Machira

2. Mr. Ahmad Adan GuliYe

3. Ms. Jemirnah Waigwa

4. Mr. Joseph Tiyan

5. Ms. WinnieKizziah
6. Ms. Peris Kaburi

1. Mr. .lohn Mungai

111

lv

-Clerk Assistant III
- Clerk Assistant III
- Legal Counsel I

- Researclt Officer Iii
- Media Relations Officer III
- Serjeant At Arms
- Audio Recording Officer

The title "Physical Planning" had no reference iri tlie constitution. The constitution

provides for "land use" in Articles 60,66,67 and 68 and fifth schedule

The Bill failed to meet the requirements of Article 68(b) of the constitution which

requrired parliament to revise land use laws in accordance witli the plinciples set ottt

in Article 60(l).
The process of preparing the Il ill failed to tneet the requirements of Articles 1 0 arrd

232(1) (d) & (i) of the constitution that requires state agencies to observe the

principles of: involyernent ctf the people in tha process o/ policy ntaking and

tran,\parency and provisiot't to the public of'tintely, accut'ate inforntation 'fhese

principles were gfossly violated by the secrecy and deliberate dis-infortnatiou that

had attended the process of coming up with the said llill.
By arnending section 1 10(3) of the Cor"rnty Governureuts Act, 2012, tlie Bill
underurines devolution and flouts Articles l7a (c)(f) and 185(3)(4) of the

Constitr-rtion. This amendrnent essentially liad taken away plan approval powers of the

County Assemblies and undermines the principle of separation of powers.

I-le further proposed tlie lbllowing specific atneudnlettts to the Ilill;
Clause 5-7

That Clauses 5 to 7 be deleted

,Iustilication
v. lts ftlnctiorls were akin to oversight, thercforc duplicatcs the fuuctious assiguecl to the

Natiorial Land Commission at Article 61 (2) (h) of the Constitutiou and the National

2



La,d cornmissio, Act sectio. 5 (rxri) ancr to cabinet secretary at Section 9 of tlie
BiII;

vi' The membersliip of the forum was bloatecl at more tlian 63 members; andvii. The large membership re,crered it dysfu.ctio,al
Clause 8

That Clause 8 be amendecl to provide for the functions of the National Land Courmission as
stated in Article 67(2) (h) of the Constiturion,

Justification
The Bill should observe fidelity to the constitution with regar.d to the wording and use of
termitrologies i,troductio, of new termi,orogies as "physical pla*ing,, brurs trre intention of trre
constitution.

Clause 9

That clause 9 (d) is deleted

Justification
Monitoring and ovet'sight is a function given to National Land commission at Article 67 (z) (h)
and section 5 (h) of National Land Comrnission Act.

Clauses l0 - 12

That clauses l0 to l2 be cleleted
Justilication
The ftinctions assigned to the National Director are alreacly assignecl to the cabinet Secretary and
the National Land Commission' Further the office of the Director can be created adrninistratively
in the office of the Cabinet Secretary and therefore not necessary to legislate.

Clause 13

That clause l3 (b) & (c) be clelered

Justification
Clause (b) conflicts with Article 185 (3) of the constitution and the Cou,ty Gover.,ments Act

2012 Sec' 109 (1) (c), 110 (3) 1l I (6) 112 (2) (a) that stip,les that approval of cou.ry plans is tlie
responsibility of County assemblies.

Clause 16

That clause i6 (c) be deletecl

Justification
Same as clause 13 (b) & (c

3



Clauses l7 - 46
'l'liat the pluase physical Development Plaris in clauses 17 - 46 be delcted and replace witli land

use plans.

Justification
The plalping fi.aprework established through the plans disregards the integrated fi'amework

established under the County Governments Act Section 102-l15 arrd the integrated development

planning framework providecl under Section 36-41of the Urban Areas and Cities Act 201 l. This

is likely to create confusion.

Clauscs 27-22

Tlrat claurses 21 and 22 are amended to provide for the Cabirlet Secretary as the preparatory

authority.

Justification
T5e preparatory aLlthority was unclear. It changed fi'our Cabinet Secretary at Sectiorr 21 (1), the

Cabinet at Sectiol Zl (2), National Physical Planning Consultative Forum at Section 22 (l)

Clauses 22
'l'l-rat clause 22 is agrepdecl to provide that approval of National Physical Development Plan by

Parliament

Justification
The provisiol is not in line with approval procedures lor public policies binding the entire

nation. The Cabilet endorses the plan and its approval should rest with the Parliament itt

furtherauce of separation of powers.

Clauscs 25

That 25 (3) and (5) is amended to provide for Regional Plans to be prepared under the

fi.anrework provided for in Inter-governrnental Relations Act Section 23 and Article 189 (2) of

tlie constitt-ttion. The plans should be called iuter oounty land ttse platts.

Justification
pre cleterlrililg the rnembership and assigning NationaI Dilector as cltair goes against atid

undenuines the spirit of devolution in ArLicle I 89 (2)

Clause 29

That clause 29 is amencled to provide for regional plans to be apploved by tlre respective CoLrnty

Assemblies.

t
I
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Justification
coutraveues the spirit of Devolution and takes away the approval powers of cou,ty Asser,blies
provided for under Article 195 (3) and (4) of tlie constitution

Clause 32
Tlrat clause 32 (4) is deleted

Justilication
The scope and fi'amework of the county physical clevelopment plan varies liom the soope and
fi'ameworl< of the county spatial plan in sec 110 of the County Goverpmelts Act 2012.
Clausc 33-39
That clauses 33 to 39 be deleted

Justification
Tlre provision is already contained in the county Governrnents Act z012,the proceduralaspects
slrould be detailed in regulations accolnpanying County Goverllrelts Act 2012.

Clauses 4l to 45
That clauses 4l to 45 be deletecl
Justification
It contradicts section 38 - 41 of Urban Areas and cities Actz0ll

Clauses 67 to 8l
That clauses 67 to 8l be deleted
Justification

Clause 68(4) opens the chailntanship of the committee to nonlrlanners. The bocly that regulates
tlie plamring profession shoulcl nouriuate the chair. committee as pl.oposed in the Bill is bloated
aud not cost effective and inefficient.

Clause 87
That clause 87 is deleted.
Justification
The Bill amends Sec 110(3) of the County Governments Act 2012 essentially takilg away the
apploval powers of the county assernblies therebl, flor_rting Article 174(c),(i)anct l U5 (4), of tlre
Constitution. It further contraclicts the cou,ty Gover,me.ts Act 2012.
First schedule
That the first schedule is deletecl

5
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The schedule is unnecessary since the rnembership to the forum is predetertnined

Sccond Schedule:
That the second schedule is deleted

.Iustification
The schedule introduces the Inter-county Physical Developtleut Plaus wliich are not provided for
in the body of the Bill,

Third Schedulc
That part c of the third schedule is deleted
Justification

The scheclule introduces a new type of plan that is not providecl for in the body of the Bill

Intcrpretation
Planning authority Delete (b) and replace with the County Goverumeut

Justification
Tlris coritravenes section 104 (1) & (3) of the County Goverumetits Act 2012.

Long titlc
The lolg title is arnended to read "An Act of Parliament to give effect to Article 66(l) of the

Copstitution to make provisions for the planning, use, regulation aud developurent of land and

for corurected putposes".

.Iustification
Reason for legislation should be drawn froni the Constitution. 'fhe Long Title is at Valiance with

the Statement of Objects and Reasons.

Short title
That the short title is arnended to read: "Lattd Use Planrling Act, 2017"

Memorandum of objects and reasons

That the memoranduur of objects and reasons be ameuded by deleting the plu'ase "Physical

Plarrning Bill" 2017 and replacing it with "Land Use Planuing Ilill" 2017. All other reference to

"physical planuiug" should be replaced with "land use pletnnitlg".

Justification

'flre Constitution provides for "Land Use Planning" Article 60(l). 60(2),66(l), 67(2) (h),4t1'

Sclreclule ll2l and 5tr'schedule (chapter 5).

I
I
I
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MIN. DCL/z9lzt08: ANy OTI{ER BUSINtrSS

The Committee lesolved to undertake a retreat on Friday 2*d March to consider the
amendments to the physical plarui,g Bill, 201 7 and,adopt its r.eport.
The committee also resolved to undertake a filecl visit on Saturday 3d March 20l g inresponse to the petition by indigenous people of vipingo Lands cornmurity on irregular.
acquisition of land belonging to the indigenous p"opte of vipi,go Lancls Community inKilifi County.

MIN. DCL130 l20I 8 : ADJOURNMENT
There been no other business to cliscuss, the meeting was adjourned at sixteen minute past noonl'he next meeting will be rrelcr o, 1'hursday grh Februar y 201g at l0:00a,r.

I

II

Signature
\

HON. DR. IIA KAIfl NYAMAI, M.P.

(Chairperson)

0b 2nDate I
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MINUTES OF TI{E 61.H SITTING OF TI{E DEPARTMENTAL CoMMITTDE oNLANDS HELD ON TUtrSPAY 6-'II FEBRUARY 2018, AT 2ND FLOOR, CONTINENTAL
I{OUSB AT IO.OO A.M

PR.EStrNT

L I{on. l)r. Rachael Nyanrai, M.P
2. Hon. Jayne l(ihara, M.p
3. IJon. Omar Mwinyi Shinrbwa, IVI.p
4. I{on. Caleb Kositany, M.p
5. Hon. Catherine Waruguru, Nrl.p
6. FIon. Owen Yaa Baya, N4.1,

7. I-{on. Sarnuel l(inuthia Gachobc, M.p
8. Hon. Teddy Mrvarnbire, M.p

- Chairperson

APOLOGIES

l. I-lon. Khatib Mrvaslrctarri, M.P
2. I-lon. Joshua Kutuny, M.P
3. Hon. I(inrani Ngunjiri, M.p
4. I{on. MishiMboko, M.p
5. I{on. Ali Mbogo, M.p
6. Hon. BabuOwino, M.p
7. Horr. George Aladwa, M.p
8. Hon. George Risa Sunl<uyia, M.p
9. Ifon. Jane Wanjul<iNjiru, M.p
I 0. I-lon. JosphatGicliungel(abcabea, M.P
I l. Ilon. Sirnon NgangaKingar;r, M.P

- Vice Chairperson

IN ATTENDA.IYCE

KIINYA N,d'r[ONA [, AS S EI\{ I} tr, Y Str'CIIEII'AITIZ\T

l. Mr. Ahmad Adan Guliye
2. Ms. Jernimah Waigwa
3. Mr. Joseph'fiyan
4. Ms. Winnie l(izzial^r
5. Ms. Peris l(abLrri
6. Robcrt Rop

- Clerl< Assistant lll
- I-egal Counsel I
- Researcli Officer III

- Media Relations Officer III
- Sel'ieant At Arrns
- Audio Officer
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MIN. DCL/211201 8: PRtrLIMINARIBS

l'he nreeting was called to order at I0.17 a.m.and a prayer wits said

MIN. DCL,l26l20l8: CONFIRMATION OF MINU'ttiS

The minutes of the 1't sitting o1'2017 held on 20tl'f)ecetnber 2017 was confirmecl as true recot'cl

o1'the Committee's deliberations having been proposed ancl secotrclecl by I-lon. Caleb Kositatty,

M.P and Ilon. I(inLrthia Cachobe, M.P respecLively.

MIN. DCI,I}7I}OIB: BITIEFING ON TIIII PIIYSICAL PLANNING tr}ILL,2017

'fhe t,egal Counsel to the Cornmittee briefed the ttrenrbers on the Physical I)lanning Ilill,20l7 as

follou,s;

II

III

IV

VI
VII

VIII.
IX.

'l'he Bill seeks to make provision for tlie planrting, use, regulation and develoltmettt of
land.
'fhe Bill also seelcs to provide forthe principles, proceclures ancl standat'ds; for preparatiott

and irnplementation of physical developrrncnt plalrs at tlie trational, regional, county, rural

and cities levels and further provides [or the administration ancl maltagen]ent of physical

plannirrg irr I(enya.

Part I of the Bill contains the preliminary provisions inclLrding key worcls as definecl irt

the Bill.
Part II olltlines the physical planning instittttions.

I'}art Ill of the Bill rnakes provision for Ph)rsical Developrnent Platrs'

Part IV of the Bill deals with Development Control.

Part V contains provisions on enforcement notices and provides tltat a planning atrthority

shall serve on the owner or occupier o{' land r,vitlt an enforcemeut notice specilying

alnoug other tliings the development allegeel to lteve beett untlet'tal<en witlrotrt pernrissiott

arrd the measures that should be taken.

I,art VI of the Bill establishes the Physical Planning I-iaison Comtnittees.

PAI{T Vll contains rniscellaneous provisions in particular repezrl of PP Act, 1996,

transitional provisions and consequential ttmcnclments.

fhe Bill also cclntains lbur scheclules. l'he Irirst Scher-lulc presclibes procedure lbr'

appointment of mernbers of the Ntitional Physical Consultative Developrnent []orunt,

Second Schedule outlines the contcnts ol' nirtiotral, inter-cotttt',y' and county physical

clevelopment plans, Third Schedule outlines the contents of local physical developtnent

plan and the Fourth Schedule outlines the ntallcr:; wlrich may be dcalt ttnclet'development

control.

X

MIN. DCl,l'2812018: ANY OTIIIIR BUSINOSS
"l-he Conrmittee nominated the following rnembers 1o particiltate itr the Land atid l)overty

Conlerence to be held in Washington DC.

1 I
I



I' Hon. Dr. Rachael Nyamai, M.p, - chairperson and Leader of the DelegationII. Hon. Jayne I(ihara, M.p.
III. Hon. Caleb Kositany, M.p
IV. Hon. George Aladwa, M.p
V. Hon. Teddy Mwambire, M.p
Vl. Horr. Catherine Waruguru, M.p

MIN. DCl,/2612018: ADJOURNMENT
There being no other business to discuss, the meeting was adjoulred at 10.50 a.m. The next
meeting will be held on wednesday 7tr, February zolg at l0:00 am

Signature

HON. DR KAIfl NYAMAI, M.P

(Chairperson)

11ah Aply
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THE PTTYSICAL PLANNING BILL,2OI7
A Bill for

AN ACT of Parliament to make provision for the
planning, use, regulation and development of
Iand and for connected purposes.

PART I_PRELIMINARY
1. This Act may be cited as the Physical Planning

Act,2017 .

2. In this Act, unless the context otherwise
requires -

"advertisement" means any word, letter, d,;vise,
model, sign, placard, board, notice or representation,
whether illuminated or not, in the nature of and employed
wholly or in part for the pllrpose of the advertisement of
proprietary article and lvithout prejudice to the foregoing
includes any hoarding or similar structure used or adapted
for use for the display of advertisement, and references to
the display of advertisements shall be construed
accordingly:

Provided that any advertisement displayed inside a
building shall not be included;

"building" means any structure or erection and any
part of any structure or erection of any kind whatsoever
r.vhether permanent, temporary or movable, and whether
completed or uncompleted;

"building operations" include rebuilding operations,
structural alterations or additions to buildings and other
similar operations and the making of access roads,
rail"vays, waterworks, selverage and drainage works,
electrical and telephone installations and any road works
preliminary to, or incidental to, the erection of buildings;

"br,rilding or works" include waste materials, refuse
and other matters deposited on land and reference to the
erection or construction of building or works shall be
construed accordingly;

"Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters related to physical
plannirrg;

Short title.

Irrterpretation
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"commercial use" includes shops, offices, hotels,
restaurants, bars, kiosks and similar business enterprises
but does not include petroleum filling stations;

"Commission" means the National Land Commission
established under Article 67 of the Constitution;

"density" means the maximum amount of
development permitted or the maximum number of persons
permitted to reside, as the case may be, on any area of land;

"develc pment" means carrying out any works on land
or making a.ry material change in the use of any structures
on the land;

"development control" means the process of managing
or regulating the carrying out of any works on lanJ oi
making of any material change in the use of any land or
structures and ensuring that operations on land conform to
spatial development plans as well as policy guidelines,
regulations and standards issued by the planning authority
from time to time in order to achieve a purposeful
utilization of land in the interest of the general wel-fare of
the public;

"dwelling" means a building or any part or portion of
a building, used or constructed, adapted or designed to be
used for human habitation.

"emerging technologies" include telecommunication
installations, information and communications technology
parks and aviation services;

"existing building" or "existing works', means,
respectively, a building or works erected, constructed or
carried out before the date this Act becomes applicable to
the area in which the building or works are situated, and
includes a building or lvorks, as the case may be,
commenced before, but completed after such date;

- "existing use" means in relation to any building or
land the use cf that building or land for any purpose of the
same charae ;. ,' as that for which it was used before the date
this Act becomes applicable to the area in which the
building or land is situated:

Provided that where an existing use of land is, after
such date, extended onto, under or over adjoining land,
whether such adjoining land is held under the same litle or

No.6 of20l2

No. 6 of 1996.

Cap. 536.
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not, such extension sliall not be an existing use for the
purposes of this Act;

"industrial use" includes manufacturing, processing,
distilling, brewing, warehousing and storage, workshops
and garages, mining and quarrying, porver generation and
similar industrial activities including perroleum filling
stations;

"land use planning" refers to a branch of physical
planning encompassing various disciplines which seek to
order and regulate land use in an efficient and ethical way;

"local physical planning development plan" means a
plan for the area or part thereof of a city, municipal, town
or urban council and includes a plan with reference to any
trading or marketing centre;

"National Director of Physical Planning" means the
National Director appointed under section 10 of this Act;

"physical planning" refers to the active process of
organizing the structures and function to ensure orderly and
effective sitting or location of land Llses, and it
encompasses deliberate determination of spatial plans with
an aim of achieving the most optimum level of land
utilization in a sustainable manner.

"planning authority" incl udes-

(a) the Cabinet Secretary; and

(b) the County Executive Committee Member
responsible for matters relating to physical
planning;

"private land" has the meaning assigned to it the Land
Act,2012;

"public purposes" means the purrposes of -
(a) transportation including roads, canals, highways,

raillvays, bridges, wharves and airports;

(b) public buildings including schools, libraries,
hospitals, factories, religious institutions and
public housing;

(c) public utilities for water, se\,vage, electricity, gas,
communication, irrigation and drainage, dams
and reservoirs;



t
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(d) public parks, playgrounds, gardens,
facilities and cemeteries;

sports

(e) security and defence installations;

(0 settlement of squatters, the poor and landless, and
the internally displaced persons; and

(g) any other analogous public purpose.

"regional physical development plan" means a plan
for the area covering two or more counties or parts thereof;

"registered physical planner" means a person who is
holding a certificate as a registered physical planner under
section 7 of the Physical Planners Registration Act, 1996;
and

"spatial planning" means a plan that outlines the
spatial expression to national and county development
policies and integrates proposals from various sectors and
includes identified priority investments.

3. The objects of this Act are to provide -
(a) the principles, procedures and standards for the

preparation and implementation of physical
development plans at the national, regional,
county, urban, rural and cities level;

(b) the administration and management of physical
planning in Kenya;

(c) the procedures and standards for development
control and the regulation of physical planning
and land use;

(d) a framework for the co-ordination of physical
planning by county governments;

(e) a mechanism for dispute resolution;

(0 a framework for equitable and sustainable use,
planning and management of land; and

(g) the functions of and the relationship between
planning authorities.

4. Every State organ, State officer, public officer
and person engaged in physical planning or land use
regulation is bound by the Constitution and in particular-

(a) the national values and principles set out in
Articles l0 and 232 of the Constiturion;

t
I

Objects of the Act

Principles and
norms
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(b) the principles of land policy set out in Article 60
of the Constitution;

(c) the leadership and integrity principles set out in
Articles 73 and 75 of the Constitution; and

(d) the principles, procedures, and standards of
physical planning contemplated in this Act.

PART TI - PHYSICAL PLANNING INSTITUTIONS

5. (l) There is established the National Physical
Planning Consultative Forum.

(2) The National Physical Planning Consultative
Forum shall comprise of -

(a) the Cabinet Secretary for the time being
responsible for matters related to physical
planning, who shall be the chairperson and shall
provide the secretariat;

(b) the National Director of Physical Planning;

(c) a representative of the Council of Governors;

(d) the Chairperson of the National Land
Commission;

(e) one County Executive Committee Member from
each County being a member responsible for
physical planning, environment, or infrastructure;

(f) the Cabinet Secretary for the time being
responsible for matters related to economic
planning;

(g) the Cabinet Secretary for the time being
responsible for matters related to the
environment;

(h) the Cabinet Secretary for the time being
responsible for matters related to roads and
infrastructure;

(i) the Cabinet secretary for the time being
responsible for matters related to social and
community development;

0) the Cabinet Secretary for the time being
responsible for matters related to culture;

(k) a person nominated by the Kenya Institute of
Planners;

National Physical
Planning
Consultative
Forum.
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(l) a person nominated by rhe Institution of
Surveyors of Kenya;

(m) a person nominated by rhe Architecturral
Association of Kenya;

(n) a person nominated by an association
representing the private sector in Kenya as shall
be determined by the Cabinet Secretary;

(o) a person nominated by a registered body
representing a national association of residents;

(p) a person nominared by the National Council for
Persons with Disability; and

(q) any person co-opted by the Forum for thar
person's special skills, interest and knowledge.

(3) The institutions or organizations nominating
members under subsection (2), (k), (l), (m) and (n) shaii
nominate two persons, one each of either gender, from
which the Cabiner Secrerary shall appoinr tht members of
the Forum.

6. The functions of the National physical planning
Consultative Forum shall be to-

(a) provide a forum for consultation on the national
physical development plan;

(b) promote effective coordination and integration of
physical developmenr planning and sector
planning;

(c) advise on the mobilization of adequate resources
for the preparation and implementation of
physical development plans and strategies; and

(d) advise on strategic physical development projects
of national, inter-county, county, or transnational
importance.

7. (l) The National Physical planning Consultative
Forum shall meet at least four times in a year.

(2) Subject ro rhis Act, the National physical planning
Consultative Forum may regulate its procedure.

(3) The National Physical planning
Forum may establish committees for
performance of its functions.

Functions of the
National Physical
Planning
Consultative
Forum

National Physical
Planning
Consultatrve
Forum Meetrngs.

Consultative
the effective
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8. The National Land Commission shall, in relation to
the matters set ollt in this Act-

(a) monitor and oversee physical planning in Kenya;

(b) prepare statlls reports on the preparation and
implementation of physical development plans in
Kenya; and

(c) develop monitoring framework and formulate
oversight parameters relating to physical
planning.

9. The Cabinet Secretary shall be responsible for-
(a) formulating a national policy on physical

planning;

(b) issuing in the Gazette policy statements,
guidelines and circulars on general and specific
aspects of physical planning;

(c) approval of national physical development
plans;

(d) monitoring and overseeing the technical arm at
the national level in the performance of their
functions; and

(e) coordinating the national and county levels of
planning.

10. (l) There shall be established the office of the
National Director of Physical Planning which shall be an
office in the public service.

(2) The National Director of Physical Planning shall
advise and be responsible to the Cabinet Secretary
responsible for physical development planning.

11. A person is qLralified for appointment as the
National Director of Physical Planning if that person -.

(a) is a citizen of Kenya;

(b) possesses a postgraduate degree in urban and
regional planning or related discipline fiom a
recognized university ;

(c) is registered as a physical planner under the
Physical Planners' Registration Act, 1996;

(d) has at least ten years' post-qualification
professional experience in physical planning; and

Functions of the
National Land
Commission.

Functions of the
Cabinet Secretary

National Director
of Physical
Planning

Qualifications of
the National
Director of
Physical
Plann ing.

No.6 of 1996.
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(e) is not otherwise disqualified under the provisions
of Chapter 6 of the Constitution or any other
written Iaw.

12. The Netional Director of Physical Planning shall
be responsible for-

(a) advising the government on strategic physical
planning matters that impact on the whole
country;

(b) formulating national physical planning policies,
guidelines and standards;

(c) preparation of national physical development
plans;

(d) coordination of the preparation of regional
physical development plans; and

(e) undertaking capacity building and technical
support for county planning authorities.

13. The County Executive Commrttee ","mber
responsible for physical planning shall be responsible tbr-

(a) formulating a county policy on physical
planning;

(b) approving county physical development plans;

(c) monitoring and overseeing the planning function;
and

(d) promoting the integration of county physical
planning functions and sectoral planning levels.

14. (1) There is established the office of the County
Director of Physical Planning which shall be an office in
the county public service.

(2) The County Director of Physical Planning shall
advise and be responsible to the County Executive
Committee Member in charge of physical planning.

15. The qualifications for appointment as a County
Director of Physical Planning shall be similar to rhose for
the appointment of the National Director of Physical
Planning.

16. The County Director of Physical Planning shall be
responsible for-

Responsrbrhtres
of the Natronal
Drrcctor of
Phys rcal
Planning.

Responsibil itres
of the County
Executrve
Commrttee
Menrber
rc:;:;rsrblc tbr
Pltysical Piannlng

County Director
of Physrcal
Plannrng.

Qualifications of
the County
Director of
Physical
Plannrng.

Responsibilities
of thc County
Director of
Physical

I
I
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(a) advising the county government on physical Planning'

planning matters that impact on the whole
country;

(b) formulating county physical planning policies,
guidelines and standards;

(c) preparation of county physical development
plans;

(d) preparation of local physical development plans;

(e) participating in the preparation of regional
physical develoPment Plans;

(0 undertaking research on matters relating to
physical development planning at the county
level; and

(g) recommending to the county government the

establishment of planning units as may be

necessary.

PART III - TYPES OF PHYSICAL DEYELOPMENT
PLANS

841

I

I

I

I

17. (l) The Cabinet Secretary shall initiate, and the

National Director of Physical Planning shall finalize, the
preparation of a National Physical Development Plan.

'\ (2) The National Physical Development Plan-

\ tul shall cover an implementation period of twenty
', years; and

(b) may be reviewed after ten years or as necessary

when special needs arise.

fS. (1) The National Physical Development Plan shall

define strategic policies for the determination of the general

direction and trends of physical development and sectoral

development in Kenya and provide a framework for the use

and development of land.

(2) The National Physical Development Plan is the

basis for-
(a)

The National
Physical
Developmcnt
Plan.

Purpose and

objects of the
National Physical
Development
Plan.

(b)

environmental conservation, protection and

improvement;

promoting social and economic development
including national competitiveness;

it

it
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(c)

(d)

(e)

promoting balanced national development;

optimal use of land and natural resources;

formulation of national physical development
pianning policies;

guiding regional, county and local planning;

coordinating sectoral planning and development;

managing human settlements; and

providing a framework for guiding the location
and development of strategic national
investments and infrastructural development.

(r)

(e)

(h)

(i)

- 19. (l) In preparing a National Physical Development
PIan, the National Direcror of Physical planning shali-

(a) consider relevant national policies;

(b) ensure effective participation by the pr-rblic and
relevant stakeholders; and

(c) consult the National physical planning
Consultative Forum prior to the initiation of the
National Physical Development plan and submit
the proposed plan ro tlte Nationai physical
Planning Consultative Forum for consideration
and inpr,rt before its final approval.

(2) The Cabinet Secretary shall, at least fourteen days
before commencement of the preparation of a National
Physical Development Plan, publish a notice in the Gaaette
and in at least t\,vo newspapers of national circulation of the
intention to prepare a National Physical Developmenr plan.

(3) A notice published in accordance with this section
shall state the objectives of National physical Development
PIan, the purpose of the National physical Development
PIan and the matters to be addressed in the plan; anct the
places 'uvhere members of the public may provide written
proposals for the National Physical Development plan

20. (l) A National Physical Developrnent plan shall
include -

(a) the objectives of the plan;
(b) situation analysis including-

(i) an analysis of rhe srare of physical development
in Kenya; and

I
I
I

Procedure tbr'
preparation of the
National Physical
DevelopllreDt
Plan.

Content of
National Physical
Deve lopment
Plan

I
I
I
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(ii) the relevant studies and reports concerning
physical development in Kenya;

(c) policies, strategies and measures necessary to
optimize opportunities and potentials and resolve
challenges relating to physical development
planning in Kenya;

(d) maps and plans showing current and anticipated
physical and land use patterns;

(e) an implementation framework;

(fl1 a monitoring and evaluation strategy; and

(g) such other information as may be necessary.

(2) The National Director of Physical Planning shall,
in addition to what is provided for in sub-section (l), take
into account matters specified in the Second Schedule to
this Act.

(3) The preparation of the National Physical
Development Plan shall be completed within twenty four
months after the publication of the intention to prepare the
plan.

(4) The Cabinet Secretary may, by notice in the
Gazette, extend the period lvithin which a National
Physical Development Plan is to be prepared by one year.

21. (1) Within thirty days of the preparation of the
National Physical Development Plan, the Cabinet
Secretary shall publish a notice in the Gazette and in at

least two newspapers of national circulation informing the
public that the draft National Physical Development Plan is
available at the places and times designated in the notice
for inspection and that any interested person may comment
on the content of the draft National Physical Developrnent
Plan.

(2) The Cabinet shall consider the comments made
about the National Physical Development Plan and may or
may not incorporate the comments in the plan.

(3) Any person dissatisfied with the decision of the
Cabinet Secretary may apply to the Cabinet Secretary for
revielv of his or her decision and the Cabinet Secretary
shall consider the same and communicate his or her
decision within sixty days of receipt of application for
review."

Notice of
preparation of
National Physical
Developrnent
Plan.

ll

ll
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lt

ll
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22. (l) If there have been no applications for review of
the decision of the Cabinet Secretary or if the applications
for review have been heard and determined, the Cabinet
Secretary shall submit the draft National Physical
Development Plan to the National Physical Planning
Consultative Forum for comments.

(2) The National Physical Planning Consultative
Forum shall consider the plan and may propose changes
which shall be incorporated in the plan.

(3) Upon incorporation of the proposed changes by
the National Physical Planning Consultative Forum the
plan shall be submitted to the Cabinet for approval.

+ (b The Cabinet, through the Cabinet Secretary, shall
publish the approved plan in the Gazette and in at least two
newspapers of national circulation within fourteen days of
the approval of the National Physical Development Plan.

23. (l) The national government and county
governments shall base the preparation of regional physical
development plans, integrated county physical
development plans, city physical development plans, urban
area physical development plans and sectoral plans on the
National Physical Development Plan.

(2) Notwithstanding the lack of a National Physical
Development Plan, planning authorities at the county level
shall prepare County and Local Physical Development
Plans.

24, (l) At least three months before the end of the
financial year, each public institution of the national
government that is responsible for the application or the
implementation of a National Physical Development Plan
shall prepare a status report on the implementation of that
plan and submit it to the Cabinet Secretary and the
National Land Commission for their purposes.

(2) At least three months before the end of the
financial year, each public institution of a government that
is responsible for the application or the implementation of a
National Physical Development Plan shall prepare and
submit a status report on the implementation of the
National Physical Development Plan to the Cabinet
Secretary or the County Executive Committee member
responsible for physical planning and the National Land
Commission for their purposes.

Approval of
Nrtional Physical
Dcvelopmcnt
Plan,

Implemcntation
of e National
Physical
Devclopment
Plan.

Status Rcports.
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25, (1) Two or more Counties may, by mutual

agreement or out of compelling necessity, formulate a

regional physical development plan'

(2) In the preparation of the regional physical

development plan, the counties shall form a Regional

Physical Planning Committee.

(3)The Regional Physical Planning Development

Committee shall consist of-.
(a) the National Director of Physical Planning who

shall, for the PurPose of co-ordinating the

preparation of the regional physical development
plan, chair the Committee;

(b) the County Executive Committee member
responsible for physical planning for each county

involved and any other relevant County
Executive Committee member.

(4) The regional joint physical planning committee
may co-opt such other persons as may be necessary to

assist it in performance of its duties.

(5) The National Director of Physical Planning shall
provide the secretariat services for the purPoses of this
section.

26, ARegional Physical Development Plan shall-
(a) define the scope of the Plan; and

(b) define the geographical area to which the plan

relates.

27, (1) The Regional Physical Planning Joint
Committee preparing a Regional Physical Development
Plan shall publish a notice of intention to PrePare a plan in
the gazette and in at least two newsPapers with a national

circulation.

(2) The notice published under sub-section (l) shall

state the constitution of the Regional Physical Planning

Joint Committee, the broad reasons for the constitution of
the joint committee and the joint committee's address

where views on the plan may be submitted.

(3) The joint committee shall Prepare and complete

the Regional Physical Development Plan within two years

from the time notice of intention to plan is published.
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- . .(4) The joint committee shall consult, publish, and
hold stakeholders' meetings cluring the prepaiation of the
Regional Physical Development plin.

28. (1) Within thirty days of the completion of a
Regional Physical Development plan, tfri Regional
Physicai Pianning Joint committee shall publish a noiice in
the Gazette and in at least trvo newspapers of national
circulation informing the public that the prin is available at
the places and times designated in the notice for inspection
and that any interested person may comment on the iontent
of the plan.

(2) The Regional Physical planning Joint Committee
shall consider the comments made abouithe plan and may
or may not incorporate the comments in the plan.

(3) Any person dissatisfied rvith the decision of the
Regional Physical Planning Joint Committee may appeal to
the National Physical Planning Liaison commitiee^and the
committee shall consider the application and make its
determination r.vithin (60) days of the receipt of the
application.

(4) Any person dissatisfied with the decision of the
National Physical Planning Liaison Committee may appeal
to Environment and Land Court.

29, (l) The County Executive Committee members of
1ll counties participating in rhe regional physical
development plan shall separately approve rhe plini and
submit the same to the National Director of physical
Planning for final approval.

(2) Within thirty days of the completion of a Regional
Physical Development Plan or if objecrions have been
heard and determined the Cabinet Secietary shall approve
and publish the Regional Physical Development plan in the
Gazette and in at least two ne*spape.s of national
circulation.

(3) Before the Regional Physical Developmenr plan
can be implemented, the governors of the relevint counties
shall adopt the plan at a joint meeting of the relevant
governors that shall be organized by the Regional physical
Planning Joint Committee.

(4) The approved Regional physical Development
Plan shall be deposited r,vith the relevant Counry Director
of Physical Planning.
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30. ( I ) In addition to the national physical
development plan, the Regional Physical Development
Plan shall inform the preparation of a colrnty physical
development plan, a local physical development plan or an
urban area physical development plan for the county
governments r.vithin the planning area covered by the
Regional Physical Development Plan.

(2) Where a National Physical Development Plan and
a Regional Physical Development Plan have not been
prepared or approved, county governments may prepare
other physical development plans rvhich will be
incorporated into the National Physical Development Plan
or the relevant Regional Physical Development Plan after
they have been prepared and approved.

31. At least three months before the end of a financial
year, every county executive committee member
responsible for physical planning in a county covered by a
Regional Physical Development Plan shall submit a report
on the implementation of the Regional Physical
Development Plan to the National Land Commission and
the Cabinet Secretary for their pLrrposes.

32. (1) Once in every ten years, a coulity government
shall prepare a county physical development plan for that
county.

(2) Each county physical development plan shall be in
conformity lvith the National Physical Development Plan
and any relevant Regional Physical Development Plan

(3) The cournty executive committee member in
charge of physical planning shall ensure the county
physical development plan is prepared and pLrblished
lvithin a period of eighteen months from the time notice of
intention to plan is published.

(4) The county physical development plan shall
suffice for purposes of the provisions of section I I0 of the
County Govenrments Act.

33. The objects of a county physical development
plan shall be-

(a) to provide an overall physical development
framelvork for the county;
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(b) to guide rural development and settlement;

(c) to provide a basis for infrastructure and services
delivery;

(d) to guide the use and mana.gement of natural
resources;

(e) to enhance environmental protection and
conservation;

(0 to identify the proper zones for industrial,
commercial, residential and social developments;

(g) to improve transport and communication networks
and linkages; and

(h) any other purposes that may be determined by the
planning authority.

34. (l) At least fourteen days before commencing the
preparation of a county physical development plan, the
member of the executive committee shall publish a notice
in the Gazette and the notice shall include the intention to
prepiue a county physical development plan, the objects of
the plan and the matters to be considered in the plan and
the address to which any views on the plan may be sent.

(2) The notice shall be displayed for a period of
fourteen days at the offices of the county government and
such other places as may be necessary in all the wards
within the county.

(3) The county planning authority shall hold adequate
stakeholder meetings in each ward before the completion of
the preparation of the county physical development plan.

35. (l) A county physical development plan shall
consist of-

(a) policies, strategies and general proposals for the
development and use of land;

(b) a summary of the situational analysis;

(c) proposals for proper county development,
resource utilization and linkage with neighboring
counties;

(d) diagrams, illustrations and description of current
and anticipated developments in the county;
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(e) an implementation strategy;

(0 a reporting, monitoring and evaluation strategy;
and

(g) any other matters as may be prescribed.

(2) In addition to the provisions of sub-section (l) the
county govemment shall take into account those matters
specified in the Second Schedule.

36. (1) Within thirty days of the preparation of a

county physical development plan, the county planning
authority shall publish a notice in the Gazette and in at least
two newspapers of national circulation informing the
public that the draft county physical development plan is
available at the places and times specified in the notice.

(2) The county executive committee member in
charge of physical planning shall facilitate public
participation.

(3) The county executive committee member in
charge of physical planning shall consider the comments
made about the draft county physical development plan and
may or may not incorporate the comments in the plan.

(4) Any person aggrieved by a decision of the county
planning authority concerning the county physical
development plan or matters connected therewith, may
within sixty days of receipt by him of notice of such
decision, appeal to the county physical planning liaison
committee in writing against the decision in such manner
as may be prescribed.

(5) Subject to sub-section (4), the county physical
planning liaison committee may reverse, confirm or vary
the decision appealed against and make such order as it
deems necessary or expedient to give effect to its decision.

(6) When a decision is reversed by the county physical
planning liaison committee it shall, before making any
order under subsection (5), afford the county planning
authority an opportunity of making representations as to
any conditions or requirements which in his opinion ought
to be included in the order, and shall also afford the
appellant an opportunity to replying to such
representations.

ftrblic
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(7) Any person aggrieved by a clecision of rhe Counry
Physical Planning Liaison Committee under this section
may appeal to the Environment and Land Court against
srrch decisintr irr ennnrrlqnce rrrith thp "rrlac ^f n"naad,,'o f^-r L.rvJ vr Pl v99uul w tvt
the time being applicable to the High Court.

37. (1) If there are no applicarions for rhe review of a
county physical development plan or if all applications for
review have been heard and determined, the county
executive committee member in charge of physical
planning shall publish the counry physical development
plan in the Gazette and in at least two newspapers with a
national circulation r,vithin thirty days of the coLlnty
physical clevelopment plan's completion.

(2) The county executive committee member in
charge of physical planning shall sLrbmit the completed
county physical development plan to the governor who
shall cause it to be placed before tl-re county assembly.

(3) A county physical development plan shall be the
basis for the preparation of sectoral programmes and
projects in the county and sub-county levels

(4) On the approval of the county physical
development plan no developrnent sl'rall take place on any
land unless it is in conformity with the approved plan.

38. (l) A county executive committee member in
charge of _spatial planning, on his olvn motion or on
recornmendation of the county government may initiate the
modification of a county physical development plan if-

(a) there are practical difficurlties in the execution or
enforcement of that county physical development
plan; or

(b) there has been a change of cilcumstances since
the county physical development plan was
approved.

(2) On the approval of the county government, the
County Execurtive Committee nrernber in charge of
physical planning shall publish a norice in the Gazette and
in at least two ne\,vspapers of national circulation notifying
any interested parties of the proposed amendments to the
county physical development plan and the period within
which interested parties may make representations to the
County Executive Committee member.
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(3) A proposal for amending a counry physical
development plan shall -

(a) state the reasons tbr the proposed amendment;

(b) comply with tlie relevant provisions of the
County Governments Act, 2012; and

(c) be in conformity ,,vith the National Physical
Development Plan, Inter-County Physical
Development Plan and any existing regional
development plan.

(4) Where a county executive committee member in
charge of physical planning discovers that a proposed
amendment to the couuty physical development plan shall
affect other counties, the county execntive committee
member shall consult the county executive committee
members in charge of physical planning in the other
counties and shall take into account their comments before
proceeding with the amendment of the county physical
development plan.

(5) During the process of amending a county physical
development plan, the county executive committee member
shall ensure public participation.

(6) The amended County physical developnrent plan
shall be published by the county planning authorityin
accordance lvith section 37 of this Act

(7) This section shall nol prevent the national
government or a person ordinarily resident in a county
from proposing an amendment to the county physical
development plan.

39. ( l) A coLrnty execLltive committee member in
charge of physical planning may only initiate the process of
revising a county physical development plan after eight
years have elapsed since the coLtnty plan was published in
the Gut.atte.

(2) The'provisions of section 38 of this Act shall
apply with the necessary modifications to the revision of a
county physical development plan.

40. (l) A county government shall prepare a local
physical development plan in respect of a city,
municipality, town or unclassified urban area as the case
may be.

I
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(2) A local physical development plan may be for
long-term physical development, short-term physical
development, urban renewal or redevelopment and for the
purposes set out in the Third Schedule in relation to each
type of plan.

(3) A local physical development plan shall be
consistent with an Integrated City or Urban Development
Plan as contemplated under Part V of the Urban Areas and
Cities Act, 201l.

41, A county govemment shall prepare a local
physical development plan for-

(a) zoning, urban renewal, or redevelopment;

(b) (ii)guiding and co-ordinating the development of
infrastructure;

(c) regulating the land use and land development;

(d) providing a framework for coordinating various
sectoral agencies;

(e) giving effect to any Integrated City or Urban
Development Plan; and

(f) providing a framework and guidelines on
building and works development in the city,
municipality, urban area, or other smaller urban
centres including local centres, and market
centres.

42. The preparation of a local physical development
plan may be initiated by the county executive committee
member in charge of physical planning.

43. (l) A local physical development plan shall
consist of-

(a) a survey report in respect of the area to which the
plan relates carried out as the manner specified
in the Third schedule; and

(b) any Geographical Information System-based
maps and descriptions as may be necessary to
indicate the manner in which the land in the area
may be used in accordance with the requirements
of the Third Schedule.

(2) The survey report in a local physical development
plan should include technical annexes and a sieve analysis

No.l3 of20l I
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of gradient, environment and infrastructure so as to provide
for maximum locations for new developments.

44. (1) Within thirty days of the preparation of a local
physical development plan, a county planning authority
shall publish a notice in the Gazette and in at least two
newspapers of national circulation informing the public
that the plan is available at the places and times designated
in the notice for inspection and that an interested person
may comment on the content of the plan,

(2) The provisions of section 36 relating to the making
of representations or objections to the county physical
planning liaison committee concerning county physical
development plans and to the consideration by the
committee of such representations or objections and to
appeals shall apply mutatis mutandis to this section.

(3) The provisions of section 37 relating to the
approval or disapproval of a county physical development
plan shall apply nutatis mutandis to the approval or
disapproval of a local physical development plan.

45. The County Executive Committee member in
charge of physical planning shall within fourteen days after
the approval of a local physical development plan publish a
notice in the Gazette and in at least two newspapers of
national circulation that the plan has been approved with or
without modification and that the plan may be inspected at
the place or places and times specified in the notice during
normal working hours.

46. (l) A county executive committee member in
charge of physical planning may amend or revise a local
physical development plan where-

(a) there are practical difficulties in the
implementation of the plan; or

(b) there has been change of circumstances since the
plan was approved.

(2) Where the county executive committee member in
charge of physical planning intends to amend or revise a
local physical development plan, the provisions of section
38 shall apply with the necessary modifications.

(3) A County Executive Committee member in charge
of physical planning may initiate the revision of a local
physical development plan after a period of three years

Noticc of and
objcctions to a
local Physical
Dcvclopmcnt
Plan.

Approvrl ofl-ocal
Physical
Dcvclopmcnt
Plans.

Amendmcnt or
Revision of local
Physical
Devclopmcnt
Plan.



854 The Plrysical Planttittg Bill,2017

after the plan has been approved in accorclance r,vith section
45 of this Act or as the need may arise.

47. (1) A county government may, on its olvn motion
or as may be requested by the national government or the
National Physical Planning Consultative Forum, declare
an area as a special planning area if-

(a) that area has unique development and
environmental potential or challenges;

(b) that area has been identified as suitable for
intensive and specialized development activity;

(c) the development of that area rnight have
significant effect beyond that area's immediate
locality;

(d) the development of that area raises significant
urban design and environmental challenges; or

(e) the declaration is meant to guide the
implementation of strategic national projects; or
guide the management of internationally shared
resources.

(2) Where a coulity government has declared an area
as a special planning area, the county executive committee
member may, by notic'e in the Gazette, suspend for a period
of not more than t\,vo years any development in the special
planning area r-rntil a physical development plan in respect
of that area has been approved.

(3) Despite sub-section (2), lvhere planning
permission has been granted in an area declared to be a
special planning area before the declaration is made, the
permitted development shall be permitted to continue but
only if planning permission was granted more than six
months before the declaration of the special planning area.

(a) The county government shall declare an area as a
special planning area by notice in the Gazette and in at
least tr.vo ne\,vspapers of national circulation and the notice
shall specify the area declared as a special planning area
and the nature of the proposed clevelopment for which the
declaration has been made.

(5) A county planning authoriry may publish such
Regulations as may be necessary to promote public

Declaration of a

Special Planning
Area.



il
Tlrc Plrysical Planning Bill,2017 8-s5

lt

lt

participation during the process of declaring an area a
special planning area.

(6) A physical development plan prepared for a

special planning area shall undergo the process of approval
in accordance rvith section 45 of this Act.

48. A special area plan shall contain-

(a) a rvritten statement highlighting the grounds for
tlie declaration of a special plan area;

(b) the challenges the special plan intends to address;

(c) the geographical area covered by the special plan;

(d) the infrastrr-rcture needs of the special plan area;

(e) a detailed assessment of the social, environmental
and economic conditions of the special plan area;

(f) proposed zones in the special plan area;

(g) proposed conditions for development in the special
plan area;

(h) holv public participation and innovative
approaches rvill be used in planning and
implementation process; and

(i) a framework for the implementation, monitoring
and evaluation of the special plan.

PART IV - DEVELOPMENT CONTROL

49. The objectives of development control are-
(a) to ensure orderly physical development;

(b) to ensure optimal land use;

(c) to ensure the proper execution and implementation
of approved physical development plans;

(d) to protect and conserve the environment;

(e) to promote public participation in physical
clevelopment clecision-making; and

(0 to ensure orderly and planned building
developrnent, planning, desi-9n, construction,
operation and maintenance.

50. SLrbject to the provisions of this Act, the Urban
Areas and Cities Act, 2011, and tlre County Governments

I

I

I

Contents of a

Special Alea
Plan.

Objectives ol
development
con tro L

Porver to
undenake
deve loprne nt

I

I



8s6 The Physical Planning Bill,2017

Act,2012, the planning authorities shall have the power
within their areas of jurisdiction to-

(a) prohibit or control the use and development of
land and buildings in the interests of proper and
ordedy development oi its area;

(b) control or prohibit the subdivision of land;

(c) consider and approve all development
applications and grant all development
permissions;

(d) ensure the proper execution and implementation
of approved physical development plans;

(e) formulate by-laws to regulate zoning in respect
of use and density of development; and

(f) reserve and maintain all the land planned for
open spaces, parks, urban forests and green belts
in accordance with the approved physical
development plans.

51. (l) A person shall not carry out development
within the area of a planning authority without a
development permission granted by the planning authority.

(2) A person rvho commences any development
without obtaining development permission commits an
offence and is liable on conviction to a fine not exceeding
five hundred thousand shillings or to imprisonment for a
term not exceeding two months or to both.

(3) The planning authority may require a person who
has commenced a development without obtaining
development permission to restore the land on which the
development is taking place to its original condition or as
near to its original condition as is possible and that such
restoration shall take place within ninety days.

(4) Where a person who is required to do so fails to
comply with the provisions of sub-section (3), the planning
authority may undertake to restore the land as required and
may recover the cost of the restoration from the person
required to undertake the restoration.

(5) The planning'authority may revoke developmenr
permission if the applicant has contravened any provision
of this Act or conditions imposed on the development
permission for any justifiable cause.

control
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(6) The planning authority may modify the conditions
imposed on development permission where circumstances
require it or for any justifiable cause.

52. (1) A person shall obtain development permission

from a planning authority by applying for development
permission from that planning authority in the prescribed

form and after paying the prescribed fees.

(2) An applicant for development permission shall
provide documents, plans and particulars as may be

required by the planning authority to indicate the purposes

of the proposed development.

(3) An applicant for development permission shall

indicate the proposed uses to which the land shall be put,

the population density to which that land shall be subjected

and the portion of the land the applicant shall provide for
easements as a consequence of the applicant's proposed

development.

(4) Where an applicant is not the registered owner of
the land for which development permission is being sought,

that applicant shall obtain the written consent of the

registered owner of that land and the applicant shall
provide that written consent to the planning authority at the

time of applying for development permission.

(5) The development permission granted by planning
authorities shall be subject to. compliance with the
provisions of any other writtedefv.

(6) Where an applicant does not receive writGn
response for development permission within sixty days,

such permission shall be assumed to have been given in
terrns of this Act.

53. (1) A person applying for development permission

shall ensure that any documents, plans and particulars that

are provided to the planning authority while applying for
development permission have been prepared by the

relevant qualified, registered and validly registered
professionals

(2) A person who purports to prepare a document,
plan or particulars required under this Act shall prove that
person's credentials when asked to do so by the planning-

iuthority and shall be required to authenticate the copies of
the documents, plans or particulars provided to the

planning authority in that person's name.
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54. (l) Within seven days of receiving an applicarion
for development permission. a county govemment shall
give a copy of the application to the relevant authorities or
agencies to review and comment and the relevant
authorities or agencies shall comment on all relevant
rt-tr^,^ :-^1,..l:- -Irlqrrul 5 lilLtilulll-g 

-

(a) Iand survey;

(b) roads and transport;

(c) agriculture and livestock;

(d) health;

(e) public works and utilities;

(f) environment and natural resources; and

(g) any other relevant authority.

(2) Within fourteen days of receiving the copy of the
de.velopment permission frorn the plannin_q authoiity, the
relevant authorities or agencieJ shall sLrbmit 

- 
their

comments to the development aurthority.

55. (1) When consiclering an applicarion for
development permission, a planning authority-

(a) shall be bound by rhe relevant approvecl physical
development plan;

(b) shall take inro consideration the provision of
community facilities, environmental, and other
social amenities in the area rvhere development
permission is being sor.rght;

(c) shall take into consideration the comments made
on the applicatron for development permission by
other relevant authorities in the area r,vherl
developrnent permission is being sought; and

(d) in the case of a leasehold property, shall take into
consideration any special conditions stipulated in
the lease.

(2) Witli regards to an application for clevelopment
permission that cornplies with the provisions of this Act
and .rvithin thirty days of receiving an application for
development permission, the planning autliority may_

(a) grant the applicant the cievelopment pennission in
the prescribed form and may stipulate any
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(iii) a development where the building works are

inconsistent with the plans approved by the
planning authority.

(c) Despite the provisions of subsections (l) (a) and
(l) (b) (iii) of this section, in case of any material
variations in a development permission, the applicant may
apply to the planning authority for development
permission.

(2) A person who commits an offence under this
section is liable to a fine not exceeding five hundred
thousand shillings or to imprisonment for a term not
exceeding two months or to both.

62, (l) A planning authority may demand the
production of, and make extracts from, all registers or other
records or any deeds or instruments belonging to, or in the

custody or possession of, any public officer or any person

and in which are contained particulars of any land or
property affected by the relevant physical development
plan.

(2) The information obtained by a planning authority
in accordance with sub-section (l) shall be treated

confidentially and shall not be disclosed to any other
person except by an order of a court in connection with any

legal proceedings.

(3) Any request for information shall protect the rights
enshrined in Article 3l of the Constitution.

63. (1) The Cabinet Secretary shall consider and offer
policy guidance to any public institution proposing a

project of strategic national importance.

(2) Any regional physical development projects shall
be approved in accordance with section 29.

(3) The Cabinet Secretary shall within sixty days of
the enactment of this Act make regulations prescribing for
the projects that may be classified as strategic national or
inter-county projects.

64. (1) Subject to the provisions of National Museums
and Heritage Act, 2006, the county government may, after
consultation with the Cabinet Secretary responsible for
national heritage, serve on the owner or occupier of a

building which in the opinion of the county government is

of special architectural value or historic interest, an order
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prohibiting the demolition, alteration or extension of such
building.

(2) Alt physical development plans shall take into
account anci record aii heritage sites declared or deemed to
have been declared under the National Museums and
Heritage Act, 2006.

(3) The o,vvner of any building ,,vhich shall be declared
a national monument building shall be compensated for
loss of use and income.

PART V - ENFORCEMENT
65. ( l) A planning authority shall serve the owner

occupier, agenr or deve-loper of iroperty or land with an
enforcement notice if it comes to the notice of that
planning authority that-

(a) a developer commences development on any land
without development permission aftei the
commencement of this Act without the required
development permission having been obtained; or

(b) any condition of a development permission
grantecl under tliis Act has not been compiied with.

(2) An enfor.cement notice shall-
(a,t specity the development alleged to have been

carried out without development permission or the
conditions of the development permission alleged
to have been contravened;

(b) specify measures the cleveloper shall take, the date
on 

"vhich 
the notice shall take effect, the period

within which the measures shall be complied; and

(c) reqr-rire within a specified period the demolition or
alteration of any building or ivorks or the
discontinuance of any use of land or the
construcrion of any building or the carrying out of
any other activities ,

(3) Where a person on whom an enforcement notice
has been served is aggrieved by that notice, that person
lay appeal ro rhe relevant Counry physical plinning
Liaison Committee within fourteen Aays of being ..rr.i
with the notice and the committee shall hear and dEtermine
the appeal within rhirry days of the appeal being filed.

Enforcement
notlce
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conditions it considers necessary lvhen granting

the develoPment Permission; or

(b) refuse to grant the applicant the development
permission in the prescribed forrn and state the

grounds for the refusal in rvriting.

(3) An applicant or an interested party that is
aggrieved by the decision of the planning authority
regarcling an application for development permission may

appeal against that decision to the County Physical

Piinning Liaison Comrnittee rvithin fourteen days of the

decision by the ar-rthority and that committee shall hear and

cletermine the appeal r.vithin fourteen days of the appeal

being filed.

(4) An applicant or an interested party who f-iles an

appeal under sub-section (3) and r,vho is aggrieved by the

ALtision of the committee may appeal against that decision

to the Environment and Land Court'

56. (l) A planning authority shall maintain a register

of documents submitted by applicants for development
permission and shall issue a submission certificate to every

applicant who submits such documents.

(2) A planning authority shall maintain a register of
clevelopment permission and shall enter the details of each

applicant for development permission, lvhether or not

dlvelopment permission lvas granted to that applicant and

the details of the proposed project for lvhich development
permission has been applied for.

(3) A register maintained by the planning authority
under this Act shall be open to the pLrblic for scrutiny and

the planning authority shall publish guidelines for pLrblic

access to that register.

57. (l) A planning authority may levy a development
f-ee against an applicant for development permission'

(2) Each collnty government may, by notice in the

Gceette, publish Regulations determining the

circumstances under which a development fee shall be

levied, the rates that shall be payable and the circumstances

under lvhich a development fee may be lvaived.

(3) Where a development fee has been rvaived in
relation to an application fbr development Permission' the

Reg isters.

Devekrpnrent
tees.
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l_l:lning authority may require that applicant to develop
rnrrastructure in relation to the property in question for
general use by the residents of the aria where the prop"rty
in question is located.

-sE. (l) Where an applicant for development
permission has been granted development permission but
has not commenced the proposed project within nvo years
of receiving the development permission that p"r.i'.ri*
shall lapse.

. (2) Despite sub-secrion (l), the planning aurhority,
lvher.e an applicalt .makes an application, fray 

"it.riadevelopment permission by a p".ioa of one y.* if it 
"planning authority determines lt is necessary or just to

grant that extension.

(3) Where the planning authority extends development
permission, it may impose furthir conditions on the
applicant that it considerJfit.

. 59. The planning authority may impose conditions or
impose a fine to be prescribed in r-egulations on an
applicant for development permission for- building *o.t,*1,:f that applicant fails to complete the buildid ;;;k;
within five years.

. 60. A licensing authority shall not granr a license for
the commercial or industriil use or o-ccupation of any
build-ing, or in respect of any premises or land, for whiclr
de.velopment permission has 

-not 
been granted by the

relevant planning authority.

6f . (l) A person commits an offence if that person_
(a) uses or permits to be used any land or building in

contravenrion o{ any conditions imposed b} a
planning authority when granting development
permission; or

(b) commences, undertakes or carries out-
(i) a development where development permission

has been revoked;

(ii) a development where development permission
has been modified and the development does
not comply with the modifications in the
development permission; or

I ^--^ ^6

dcvclopmcnt
pcrmission.

Commencerrcnt
and complction of
building.

Prohibition of
grlnl of liccnsc
for dcvclopmcnt
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or industrial
nalurc

Offenccs rclating
lo devcloprncnl
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(4) Any party aggrieved rvith tl.re determination of the

coLlnty physical planning liaison committee may appeal to

the court only on a matter of lalv and the court shall hear

and determine the appeal within thirty days.

(5) A person lvho has been served rvith an

enforcement notice and who refttses to comply with the

provisions of that notice commits an offence and is liable
on conviction to a fine not exceeding one hundred thousand

shillings or to imprisonment for a tertn not exceeding two
months or to both.

66. (l) A planning aurthority in charge of an urban areit

or a city shall require an owller, agent or developer of
property or land to present a development application for
consideration of tlie planning authority if, after the

commencement of this Act-
(a) it comes to the notice of the planning authority

that a development has commenced or has been

completed where that development conlmenced
or lvas cornpleted before the commencentent of
this Act; and

(b) in the assessrnent of the planning authority that
development rvould meet the requiremellts of this
Act.

(2) A notice under this section shall state the periocl

r.vithin r,vhich the owner. agent or developer shall comply
with the notice.

(3) The planning authority shall serve on the owner.
agent or developer rvho is required to apply for
developrnent permission witlt an enforcement notice as

contemplated irr section 6-5 if the planning authority refuses

to grant that orvner, agent or developer a development
permission or-

(a) faits to make an application despite being afforded
a chzrnce to make such an applicationl ot'

(b) fails to ntake the application rvithin the prescribed
time.

PART VI_PHYSICAL PLANNING LIAISON
COMMITTEES

(t7. 'i'hcre is e stltrlislrutl tlrc Nirtitirlal Pliy sicrLl

['llrttniri,: I iui., tti (',''ttttitit{cc.

ReqLrirentertl t0

present
(le ve I r)pnre n t

app lic atir: n.

Establishment of
the National
Physical Planning
L ia ison
Comnrittee.
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_ 6E. (l) The National Physical Planning Liaison composition or

committee shall consist of- |,;ffilfllllrJl"",
(a) a representative of the National Land committce

Commission;

(b) the Director-General of
Environment Management
designated representative ;

the National
Authority or a

(c) the Director-General of the Water Resources
Management Authority or a designated
representative;

(d) the Director-General of the Kenya National
Highways Authority or a designated
representative;

(e) the Chairperson of the National Construction
Authority or a designated representative;

(f) the Chief of Defence Forces or a designated
representative;

(g) a representative of the Council of Governors;

(h) a person nominated by an alliance representing
associations in the private sector in Kenya and
appointed b_y the Cabinet Secretary;

(i) a registered architect nominated by an association
of architects in Kenya and appointed by the
Cabinet Secretary;

0) a_ registered physical planner nominared by the

[enya Institute of Planners and appointed by the
Cabinet Secretary;

(k) a registered surveyor nominated by the
Institution of Surveyors of Kenya and appointed
by the Cabinet Secretary; and

(l) an advocate of the High Court nominated by the
Law Society of Kenya and appointed by the
Cabinet Secretary.

(2) The Cabinet Secretary shall provide the secretariat
services to the committee.

(3) The members of the National physical planning
Liaison Committee appointed under sub-seition (lXf), GI
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(i), () and (l) shall serve for a term not exceeding five
years and shall not be eligible for re-appointment.

(4) The Chairperson of the committee shall be a

person appointed under paragraphs (h), (i), (i), (k) or (l).

(5) The National Physical Planning Liaison
Committee may co-opt any other persons with special

skills, interest and knowledge to assist in its deliberations
but not more than three persons at any one time.

(6) The co-opted members of the National Physical
Planning Liaison Committee may not vote on any matter
for which a vote of the committee is required and the

numbers of the co-opted members shall not count in
determining the quorum of the National Physical Planning
Liaison Committee.

69. ( l) The National Physical Planning Liaison
Committee shall-

(a) advise the Cabinet Secretary on broad physical
planning policies, strategies and standards; and

(b) hear and determine appeals under this Act or as

may be provided for under any other lvritten law.

(2) The National Physical Planning Liaison
Committee may hear appeals against decisions made by the

national planning authority including decisions on-
(a) the development of major infrastructure facilities;

(b) the reserving of public land for public projects;

(c) the implementation of national or regional physical
development plans; or

(d) the environmental impacts on ecologicdly
sensitive areas by the implementation of strategic

Projects.

70. There is established a County Physical Planning
Liaison Committee for each county.

71, (l) The County Physical Planning Liaison
Committee shall consist of-

(a) an advocate of the High Court nominated by the
Law Society of Kenya and appointed by the
County Executive Committee member in charge

Functions of the
National Physical
Planning Liaison
Committee.

Estsblishm€nt of
County Physical
Planning Liaison
Committeer.
Composition of
thc County
Physical Planning
Liaison
Committce.
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of physical planning, who shall be rhe
chairperson;

(b) a represenrative of the National Land
Commission;

(c) a registered physical planner nominared by the
Kenya Institute of Planners and appointed by the
County Executive Committee member in charge
of physical planning;

(d) a registered architect nominated by an association
of architects in Kenya and appointed by the
County Executive Committee member in charge
of physical planning;

(e) a registered surveyor nominated by the
Institution of Surveyors of Kenya and appointed
by the County Executive Committee member in
charge of physical planning; and

(0 t',vo members, being one male and one female,
nominated by the county chamber of commerce
and appointed by the County Executive
Committee member in charge of physical
planning.

(2) The county physical planning Laison committee
may co-opt experts to assist in its deliberations.

(3) The County Executive Committee member in
charge of physical planning shall provide secretariat
services to the committee.

72. The functions of the County physical planning
Liaison Committee shall be to-

(a) hear and determine complaints and claims made
in respecr to applications submitted to the
planning authority in the county;

(b) hear appeals against decisions made by rhe
planning aurhority with respecr ro physical
development plans in the cor-rnty; and

(c) hear appeals with respect to enforcement notices.

73. (l) The County Physical planning Liaison
Committee shall, subject to this Act or any ottier written
Iaw, determine its olvn procedure.

Frrncrrons of the
Counry Physrcal
Plannrng Lrarson
Comm rttee

Procedure of the
County Physical
Planning Liarson
Commrttees.
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(2) Despite sllb-section (1), the quorum of the County
Physical Planning Liaison Committee shall be half the
members of the Liaison Committee.

(3) Every decision of a County Physical Planning
Liaison Committee shall be by a majority vote of the
members present and voting and where there is a tied vote,
the chailperson of that committee or the person acting as

the chairperson of that committee shall cast the deciding
vote.

(4) Where the chairperson of a County Physical
Planning Liaison Committee is unable to exercise his
functions owing to illness, genuine absence or any other
reason, the members present shall elect one of their own to
be the chairperson of the respective Liaison Committee

(5) A County Physical Planning Liaison Committee
shall meet at least four times in a year.

74. (1) A person r,vho appeals to County Physical
Planning Liaison Committee shall do so in rvriting in the
prescribed form.

(2) A County Physical Planning Liaison Committee
shall hear and determine an appeal r,vithin thirty days of the
appeal being filed and shall inform the appellant of the
decision within fourteen days of making the determination.

(3) The chairperson of a County Physical Planning
Liaison Committee shall cause the determination of the
committee to be filed in the Environment and Land Court
and the coLlrt shall record the determination of the
committee as a judgrnent of the court.

75. (l) A person who has been summoned to appear
before a Cor,rnty Physical Planning Liaison Committee or
may do so through a representative or through any form of
communication that the committee may permit for the
purpose and if required to produce or deliver any document
that person shall prodLrce or deliver that document in
accordance r,vith the direction of the committee.

(2) A person who contravenes the provisions of this
section commits an offence and is liable, on conviction, to
a fine not exceeding trventy-five thousand shillings.

76. All summons issued or notices issued, or awards
or orders made, under this Act by a County Physical

Appeal to a

County Physical
Planning Liaison
Committee

Duty to appear
before a County
Physical Planning
Liaison
Committee.

Communication
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Planning Liaison Committee may be issued or made in
electronic form or written form.

77. (l) A person who has made an appeal before a
County Physical Planning Liaison Committee may
withdraw the appeal in writing at any time before the
appeal is determined by the committee.

(2) The County Physical Planning Liaison Committee
shall notify each relevant party that an appeal has been
withdrawn within seven days of receiving the written
notice of the withdrawal.

(3) Where a County Physical Planning Liaison
Committee determines that an appeal has been abandoned
by the person who filed the appeal, that committee may
require the applicant to submit to the committee, within
fourteen days of the committee notifying the applicant in
writing, reasons why the appeal should not be regarded as
having been withdrawn.

(4) The County Physical Planning Liaison Committee
shall consider the submissions made under sub-section (3)
and shall either allow the appeal to be finally heard and
determined or shall stop all proceedings and determine that
the appeal has been withdrawn.

(5) Every County Physical Planning Liaison
Committee shall maintain written records of all its
proceedings.

78. The provisions of sections 74,75,76 and 77 shall
apply with the necessary modifications in the case of
appeals to the National Physical Planning Liaison
Committee.

79. (I) A member of the National Physical Planning
Liaison Committee or a County Physical Planning Liaison
Committee who has an interest in a matter being
considered by that committee shall disclose that interest at
the meeting in which that matter is being considered.

(2) A member of a Physical Planning Liaison
Committee who makes a disclosure under sub-section (l)
shall not take part in any proceedings related to that matter.

(3) A member of a physical planning liaison
committee who does not disclose an interest as required
under this section commits an offence and is liable on
conviction to a fine not exceeding one hundred thousand

Withdrawal of
appcal rnd
abandonmcnt of
appcal.

Appeals to
National Physical
Planning Liaison
Committcc.

Dcclaration of
pcrsonal intcrcst.
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shillings or to imprisonment for a term not exceeding two
months or to both.

80. (1) A person shall not disclose, without the
consent of the National Physical Planning Liaison
Committee or a County Physical Planning Liaison
Committee, as the case may be-

(a) any information obtained while serving on that
committee; or

(b) any information obtained from the committees in
the performance of its functions.

(2) A person who contravenes the provisions of sub-
section (1) commits an offence and on conviction is liable
to a fine not exceeding one hundred thousand shillings.

(3) Despite sub-section (1), a person may disclose
information that person obtained while serving on the
National Physical Planning Liaison Committee or a County
Physical Planning Liaison Committee in the petformance
of its duties to a person authorized by any written law to be

given that information or as may be required by a court of
law.

81. (l) Each Physical Planning Liaison Committee
shall maintain a register of each appeal filed, minutes of the
meeting of the committee and the decisions of the
committee.

(2) Each register maintained by Physical Planning
Liaison Committees shall be made available to the public
for scrutiny.

(3) An interested party may, in the prescribed form,
apply to a Physical Planning Liaison Committee to
examine a register maintained by that committee and that
party may, after paying a prescribed fee where prescribed,
make copies or take extracts from that register.

(a) The Cabinet Secretary may, by notice in the

Gazette, make Regulations for the better implementation of
the provisions of this section.

82. The remuneration of the members of the Physical
Planning Liaison Committees shall be recommended by the
Salaries and Remuneration Commission.

83. A public officer acting under the Act shall not be

liable in an action or a proceeding for or in respect of an act

Disclosure of
information.

Physical Planning
Liaison
Committees to

keep registers.

Remuneration.

Indemnity for
public offrcers
acting under this
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done or omitted to be done without negligence and in good
faith in the exercise of any of the functions conferred by or
under this Act.

PART VII _ MISCELLANEOUS PROVISIONS

84. The Physical Planning Act, 1996, is hereby
repealed.

85. (l) Any approval for developmenr grantecl in
accordance with the provisions of any written lar,v in force
imrnediately prior to the commencement of this Act shall
be deemed to be a development permission granted under
this Act.

(2) Despite the provisions of sub-section (l), if a
development for which approval was granted under the
provisions of any written law in force immediately before
the commencement of this Act shall not have been
commenced r,vithin trventy-four months of the
commencement of this Act that development approval shall
lapse.

(3) Where an application for developmenr had been
made under the provisions of any written law prior to the
commencement of this Act and approval has not been
granted, that application shall be deemed to be an
application for development permission under this Act and
shall be deemed to have been made on the date of the
commencement of this Act.

86. All disputes relating to physical planning, before
:stablishment of the national and county physical planning
liaison committees shall be heard and-dltermin.t Uy tnE
Environment and Land Court.

87. (l) Section ll0(3) of the County Governmenrs
A,ct, 2012, is amended by deleting the words ,,and

tpproved by the respective county assemblies in
tccordance with procedures approved by the respective
)ounty assembly".

(2) Section 110(4) of the County Governmenrs Act,
1012, is amended by deleting the words " and the revisions
rpproved by the respective county assemblies".

Act.

Repeal of No. 6
of 1996

Transitional

Provlsrons

Pending disputes,

Consequentral
anrendments
No. l7 of20t2
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FIRST SCHEDULE

PROCEDURE OF APPOINTMENT OF MEMBERS OF THE
NATIONAL PHYSICAL DEVELOPMENT CONSULTATIVE

FORUM

l. Within twenty one days of the commencement of this Act, or the
occurrence of a vacancy in the office of the Chairperson or
member, the Cabinet Secretary in charge of physical planning or
the Gove+nor, as the case shall be, shall, by notice in the Gazette
and in at least one newspaper of national circurlation, declare
vacancies in the Forum, inviting applications from qualified
persons and competitively convene a selection panel for the
purpose of selecting sLritable candidates for appointment as the
chairperson or members under clause 5(2).

2. The panel shall comprise a chairperson and six members drawn
from public and private sector and civil societv.l,

3. An application in respect of a vacancy declared,under paragraph I
shall be fcrrwarded to the panel rvithin fourteen days of the
publication of the notice and may be made by -
(a) Any qLralified person; or

(b) Any person, organization or group of persons proposing the
nomination of any qualified person.

4. The panel shall, sLrbject to this section, detennine its own
procedure and the Cabinet Secretary shall provide it lvith such
facilities and other sLrl)port as it may require for the discharge of its
functions.

5. The panel shall consider the applications and shortlist and pr,rblish
the names ancl qr-ralifications of all shortlisted applicants in the
Gaz.ette and at least one claily newspaper of natior-ral circulation
within seven days from the last day of receipt of the applications
under para-eraph 3.

6. The panel shalI interview the shortlisted applicants within fburteen
days from the date of pr-rblication of the list of applicanrs under
paragraph 5.

7 . After carrying out the intervier.vs, the panel shall select the
qualified persons and forward them to the Cabinet Secretary for
appointrnent r,vhich shall be done within for-rrteen days.

I

I

I
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SECOND SCHEDULE

CONTENTS OF NATIONAL,INTER.COUNTY AND COUNTY
PHYSICAL DEVELOPMENT PLANS

PART I
1. lntroduction

(1) Background of the Plan

(2) Vision statement

(3) Objectives

(4) Scope of the Plan

(5) principles of the Plan

(6) Methodology

(7) Outline of the Plan

2. Planning Context

(l) Lncation-national, regional, local context

(2) l*gal and policy context

(3) Stakeholder concerns

PART II
3. Situational Analysis

(1) population and demographic

(2) physiographic dynamic

(3) land analysis

(4) economy- industry, agriculture, commerce, mining and
quarrying, fisheries

(5) transportation and communication

(6) infrastructure services

(7) urbanization

(8) rural developments

(9) Housing

(10) Environments

(l l) Governance

4. Synthesis

I
I
I
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PART III
(l) Development challenges, opportlrnities and alternati'.'e

interventions

5. Plan Proposals

(l) County Structure Plan

(2) Strategies, measures, Actions

6. Action Plans

PART IV

7. Impleu-tc,tietiurt

8. Maps and graphics.

l. Spatially present the existing situation and Plan proposals fbr
purposes of clarity in-

9. Communication.

(l) Contextual Aspects.

National, Regional and Local context maps: These maps indicate
relative location and position of the county. These are to the scale of l:
250,000 for national context, regional context ranges betlveen, 1:50,000
and 1: 100,000 and local context is l: 25,000.

(2) Situation Analysis Context maps to illustrate features and aspects

of various thematic areas. The scale depends on level of detail required to

be illustrated or presented. The recommended scales range from l: 10,000,
and I: 25,000.

(3) Plan Proposals

These maps indicate location of various Plan proposals. The scale

depends on level of detail required to be illustrated or presented. The
recommended scales l'ange from I : 10,000 andl: 25,000.

(4) Action Plans

Tliese maps indicate areas for detail treatment. The scale of the maps

depends on area to be covered and particLrlar aspects to be captured' The
recommended scales range from l: 5,000 and l: 10,000.

10. Content of the Maps

(1) Key features to be captured in a Base map include:
'(a) physiographic and natural features such as rivers, \,vetland, lakes,

forests and hills among others

I

I
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(b) contours

(c) Main man-made features such as trunk roads, railway lines, water
reticulation facilities, terminus, lvay leaves, and human
settlements, urban nodes among others.

(2) Contents of PIan Proposal Maps

(a) Selected existing features and eraborated presentation of the
proposals. The maps should be geo-referencecl and in layers.

I 1. Purpose of the sLrrvey report

The sr-rrvey report shall provide for;

(l) matters that nray be expected to affect development of the
County;

(2) an inventory of the principal physicar, economic, environmental,
and social characteristics;

(3) a statement on national policies on economic, social, physical
and environmental management and conservation;

(4) the principal and expected rand use effects on the Cor.rnty;

. 
(5) population size, composition , structure, quality, distribution and

trends;

(6) cornmunications, transport system, and traffic flow
(7) Inter and intra county linkages and relations

. (8) Projected changes on all sectorar aspects and effects that the
projected changes are likely to have on developrrent, or the planning of
the county.

(9) any orher matrer that may be prescribed

12. Adoption of the survey report

(1) The Counry Executive Committee Member shall sr-rbmit the
survey report to the Executive Committee for adoption.

(2) lf the County Assembly disapprove the survey report it shall
state the reasons for its refusal and refer it to the county birector for
revielv.

(3) Submission of a reviewed survey report shall be undertaken as
provided in the manner provided in sub-paragriph (l).

I

I
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THIRD SCHEDULE

CONTENTS OF LOCAL PHYSICAL DEVELOPMBNT PLANS

PART A _ MATTERS WHICH MAY BE DEALT WITH IN A
LOCAL PHYSICAL DEVELOPMENT PLAN

1. Vision

2. Objectives

3. Statements of the problem

(a) Aspects of housing, unemployment, traffic congestion, pollution,
land tenure, lack of services, terrain, soils

(b) Opportunities in tourism, fishing, manufacturing, etc.

4, Objectives Statement

(a) Ways of alleviating the problems

(b) Ways of maximization of utility and opportunities.

5. Analysis

(a) Spatial analysis accompanied by physical and suitability maps
and charts focusing on;

(i) the terrain, soils and climate

(ii) Existing land uses and development

(iii) Potential pattern of development,

(iv) Land tenure system and

(v) Cadastral outlay of all development.

(b) Population analysis;

(i) Population grorvth

(ii) Migration,

(iii) Density,

(iv) Distribution, age and sex strLrcture,

(v) Household sizes

(vi) Rates of household formation;

(c) Economic analysis focusing on;

(i) Employment and incomes and places of work

(ii) Development trends and
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(iii) Problems of service delivery;

(iv) Agricultural potential of the urban region

(v) Problems of transforming the agricultural land into urban
use;

(d) Contextual analysis

(i) Peri-urban slum settlements and problems they pose

(ii) Potential, distribution and size of service centres within and
outside the urban boundary

(iii) Evaluation of urban boundary extension;

(iv) Evaluation of the importance of such factors as commerce
and tourism r,vithin extended areas

(v) Historical patterns and conditions

(e) Housing and infrastructure analysis

(i) Housing occupancy rates, accommodation density, housing
requirements, type of residential areas and industrial
locations;

(ii) Educarion

(iii) Recreation areas and other public purpose land uses.
(iv)Power lines and way leaves

(v) Water and sewerage netrworks

(vi) Housing and infrastrurcture programmes.

(l; Transportation and communication analysis

(i) Roads networks, footpaths, cycle ways, railway lines, depots,
water ways, docks, etc.

(ii) Telephone lines

6. Projections

(a) Land Use Projection Tables

7. Maps and Modeling

(a) Existing land use map

(b) Sieve maps of the physical constraints or thresholds to
development

(c) Development model map indicating land use designation and
distribution as well as a clear transport and communication
network
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(i) Any other as the Planning authority may prescribe
from time to time

2. The Planning Authority shall, when considering a
development application submitted -

(a) be bound by approved physical Plans

(b) have regard to relevant national and county
policies

(c) have regard to the health, safety, amenity,
efficiency, aesthetics and conveniences of the
community generally and to the proper Planning
and density of development and land use in the
area;

(d) have regard to any conlments received front the
officers or arrthorities ancl n' :'cl;vant stakeholders
as ret'erreC t,, iir uiause (71) :

(e) in the casc of a reasehold, have regard to any
special conditions stipulated in the lease.

3. If any development application requires subdivision
or change of user of any agricurltural land, the Planning
Authority shall require the applicant to obtain consent from
the relevant Board.

4. Planning authorities shall require applications for
major

5. The follorving factors shall be considered in the
determination of change and extension of user-

(a) Provisions of an approved physical development
Plan (b) Probable effects on the character of the
neighborhood (c) Effects on vehicular and
pedestrian safety

(d) Visual impact

(e) Effect on the right to a vierv

(11 Defined location and size of the land

(-q) Current user

(h) Area zoning regulations

(i) lnfrastructure availability and adequacy

6. Extension of Lease-

Consideration of
developnrerrt
apptication.

Consideration oI
c hange/extension
of trser

Consideration of
extension of
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(a) Whether the land is required for public pLrrpose

(b) Whether special conditions in the Iease were
adhered to

(c) Whether the land is developed

(d) Whether the buildings on the land have been

"vell 
maintained (e) Provisions of relevant

approved physical development Plans (l)
Defined location and size of the Iand

(g) Current user of the land

(h) Infrastructure availability and adequacy

7. Sub division and Amalgamation Proposals-
(a) The design of the Plan

(b) Provisions of relevant approved physical
development Plans

(c ) Land refe rence number, Size and shape of
land

(d) The location Plan/inset

(c) Resultant surbplots, thei r access and adequate
truncations.

(f) The olvner of the property, name, signature,
identification and telephone number

(g) Linkage and indication of classified roads, and
other Infrastructure availability and adequacy

(h) Surrender of land for public utilities
(i) Change of user considering the minimum size of

sub-plots

0) Consent from the relevant agency in case of
agricultural land

8. Where the development involves the erection of a
building, the Planning authority will consider the
following-

(a) The use of the building

(b) The sitting of the building within the plot

(c) The elevations of the building, plinth area,
canopies and height of buildings

lease

Consrderations
for subdivisron
and amalgamation I

I
I
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(d) The design, shape, civic design and facade and

appearance of the building;

(e) the set back and the building line;

(0 Access to and parking on land which the

building is to be erected;

(g) Loading bay

(h) DensitY

(i) Plot coverage

() Provision for rainwater harvesting facilities and

water storage tanks in every building

(k) LandscaPing

(l) Character

(m) Ventilation and lighting

(n) Infrastructure adequacY

(o)Environmental,healthandculturalconsiderations

(p) Any other matter that the planning authority

considers necessary for purposes of planning'

9. Where the building plans submitted do not meet

the required standard, ifre Planning authority shall

.o**uni.ute the areas of improvement to the applicant

10. The applicant to whom any written directions are

given shall amend the buildings Plans or drarvings

fccordingly and resubmit within such a period as the

Planning authoritY maY sPecifY'

11. The building Plans or drawings to be

submitted include-

(a) DeveloPment Plan and drawings;

(b)Architectural drawings and specifications;

(c) Civil and Structural engineer's drawings and

specifications;

(d) Electrical engineer's drawings and specifications;

(e) Mechanical and Plumbing drawings &
specifications; and
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13. The follor,ving services require easements and
lvays Ieaves-

(a) Telecommunications

(b) Electrical power supply

(c) water and sewerage networks

(d) oilPipeline

(e) Fibre optic

(f) Base transmission stations

(g) And any othe, ser.,ice as may require easemenl
and or way lea ve

14. The National Land Commission shall not grant a
way leave as in Clause 144 of the Land Act rvithout
approval from the relevant Planning authorities

15. The owner of a building may display the
following illustrated advertisements lvithout the prior
consent of the Planning authority-

(l) tn the case of shops: the name and occupation ol
the occupier:

Provided that the letters are not greater than 0.3 rnetre,
(12 inches) in depth and contains not more than 6 rvords

(2) in the case of offices: a notice Board displayed al
the ground floor entrance to the premises not exceeding 0.3
sq.metre. (1 sq. ft.) total for all occupiers;

- (3) Any advenisemenr displayecl within a building or
on land or building not visible from a street;

16. The display of advertisernenrs not menrioned in (l)
shall require pennission from the planning authority

(l) The grant of permission under paragraph (I) shall
depend on:

(2) The location, size and colours of the billboard ;

(3) Traffic and pedestrian safety;

(4) Religious. cultural and moral characrer of the
advertisements;

(5) preservation of the natural environment:

Considcratrons [or
Easenrents and
Way-leaves

Consideratrorr rn
approvr ng
advertlsemen ts
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(6) scenic beauty;

(7) The preservation of natural nlonuments and
archeological sites;

(8) General amenity; and

(9) Any other thctor that the Planning authority may
consider necessary.

17. A Planning authority may by' notice in writing.
require any person lvho displays an advertisement r,vithoul
permission to remove such advertisement within the time
specified in the notice.

18. Authorities responsible for licensing educational
facilities shall not issr-re licenses without advice frorn the
relevant Planning authorities.

19. In processing the applications the following
planning considerations are taken into account -

(1) The adequacy of the physical facilities,

(2)Land use conformitl,, and

(3) Siz.e of land.
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MEMORANDUM OF OBJECTS AND REASONS

Statements of the Objects and Reasons for the Bill
The Physical Planning Bill, 2017 gives effect to Article 66 (1) of the

Constitution which provides that the State may regulate the use of any

land, or any interesiin or right over any land, in the interest of det'ence,

public safety, public order, public morality, public health, or land use

planning.

To',vards this end the Bill seeks to repeal and replace the Physical

Planning Act, No. 6 of 1996. It intends to provide for the planning, use,

regulation and development of land in Kenya. It is divided into seven

Parts and four Schedules.

Part I deals with preliminary matters including objects of the Bill
which include providing for the preparation and implementation of
physical development plans at all levels of government, the

idministration and management of physical planning in Kenya, the

procedures and standards for development control and regulation of land
use and physical planning, the co-ordination of physical planning

betlveen the tlvo levels of govemment, dispute resolution, and the

functions of and relationships among planning authorities.

Part II deals with the establishment, functions and powers of
planning institutions. These are the National Physical Planning

bonsultative Forutn, the Cabinet Secretary, the National Land
Commission, the National Director of Physical Planning, and the County
Physical Planning Consultative Forums.

Part III deals with the rypes of physical development plans, their
contents, the process of their preparation, revision, modification or
withdrawal, resblution of disputes in relation to physical plans and uses of
physical plans. These include the National Physical Development Plans,

iti Regional Physical Development Plans, the County Physical

Develophent Plans, the Local Physical Development Plans and Special
Area Plans.

Part IV deals with development control. It sets out the objectives of
development control, the authority of planning authorities to undertake

development control, the procedures for obtaining planning permission by

developers, offences in relation to development control and the

preservation of heritage sites during development, among other matters.

Part V deals with the enforcement of development control permits

or licences and makes provisions for enforcement notices and requisition
notices.

Part VI deals with the liaison committees, their powers and

functions at both national and local level. These are the National Physical
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Planning Liaison Committee alld the County Physical Planrring Liaison

Cornrniitees. It also makers provisions for the procedures of the liaison

conlmittees tlnd appeals fronr their clecisions.

Irart VII provicles for nriscellaneous rnattel's, irtcluding the repeal of
the Physical Pianning Act, [996, and transitiottal provisions relating to

plannrrig permissioni graptecl uncler the repealecl Act. It also makes

provisiclns ior clealing rvith pending disputes Ltnder the repealed Act.

Statement on the delegation of legislative powers and limitation of
f'undamelttal rights and freedoms

The Bill clele-sates legisltitive powers bLrt it does not limit
fundamental rights ancl freedonrs.

Staternent of how the Bill concerns county governments

The Bill concerns rrolrrlty govenrments in terms of Article 109(4) of
the Constitr.rtion as it contains provisions that affect the ftrnctit'rlrs and

powers of the county governments as set out ill the Fotrrth Schedule to the

Constitr"rtion.

Staternent as to tvhether the Bill is a money Bill rvithin the meaning of
Article 114 of the Constitution

The enactrnent ol this Bill shall occasion aclciitional expenditure of
pLrblic furnds.

Dated the I I th September, 2017.

ADEN DUALE,
Lcttdar o.l' the fuIa.iori4' Partv.
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l Don's wife had blood clot in the heart

tiom my pocket and I told her
'sweetheart you are going to
tear my pocket'i' he said of the
deceasecl, whom he soid, was de-
tcr[rilled to confiscate the phone
from him.

Dr ogola said duing the "play'i
his wife suddenJy exclaimed end
fell back on the edge of the bed.

"I thought this was o jol(e
becausc we hod been playing.
I left the bedroom aud rushed
to deliver the letter and then I
called the house help to ask her
whetlrer Bccky was up taking care

of the baby and she said 'No', so
I rushed back flnd found her still
dowr whcre she had falten," Dr
Ogola said.

Dr Ogola took her to the MP
Shah Hospitsl ond later totheAgtr
Khan University Hospital, where
she was pronounced dead.

The don was arrested on
Tuesday evening trt his home in
Lavington, and was taken to cowt
on Wednesday, but did not takc
plea following a request by the
Directorate of Crirnin&l lnvestiga-
tions to have hlm detained.

Dogoretti OCPD Rashid Mo'
harnmed ssid several people had
been interrogated. He, however,
refused to name them or give de-
tails oftheir accounts, saying thot
would ieopardize investigations.

Witness in
poll case tel
court oftht
BY SAM KIPLAGAT

A witness yesterday narra
fore an electlon court how s
attacked by g@ns over clai!
she was bribing voters on
of former Kitui Governol
Molombc.

Ms Florence Mbuvi to
tice Pauline Nyamweya tl
had droppcd a voter at l
Secondary school polling
when she was attacked b
than lo men. Shc said the a'
robbed ber Shzo,ooo claim
she was using the nroney
voters. She soid she was I
at Mwembe Tayari where
parked her vehicle.

'fhe witness said she har
Dr Malombe for more than
and reported the matter
Potice Ststion and identi
main attacker as Mr Mos
yslo. Howevqr, since she l
the matter in August last
arrest has been made or
charged with assault,

When cross-examined
Govcrnor Charity Ngilu'
Kioko Kllukuml, the witr
she was yet to Pursue th
independcutly, Another wi
Benson Mmyao told the c

he was m agent appointed
Party tob€ in-charge ofa I

Kitui Boys tligh school br
to sign Form 37A becaur
not agree with the results
continues.

Fluid
found in
the lungs,
while left
atrium had
a blood clot

- findings
from exam
conducted
on body

BY STELLA CHERONO
scherono@ke.nationmedia.com

l Dostmortem exam on the
A boay of tire *ila of a uiver-

I \ity lecturer orrcsted over
her death has revealed that she
had no physical iniuies.

Chief Government Pathologlst
]ohansen Oduor, who examined
the body of Rebecca Gobi Mwa-
chongo said the z7-year-old had
fluid in the lungs.

"She slso had a blood clot in
the left strium (in the heart) ...

but we cannot ettribute this to
anything at the moment," Dr
Oduor said, adding that samples
from her body have been taken
for futher analysis.

Rebecca's hsband, Dr Fredrick
Ogola - a Strathmore University
lectuer - was arrested following
her death on New Year's DaY.

He sald in an interview Yester-
day that he wss iust playing with
his s4fe and denied thete was a
ftght bctween thcm.

He ls deteined at the Kobcte
Police Station sfter the court
granted the police a 1o-day
custodlsl order to allow tlrem to
complete investigations into the
death ofhis wife - Rebccca Gobi
Mwachongo.

During an interview at the
Dagoretti Police Statlon where
he was initially detained, Dr
Ogota denied killing the womaD
he ssid "I have loved her vcrY

An undated photo ol Dr Fredrick Ogola, a Strathmore University lectuler,

and his wlfe, Rebecca Gobi Mwachongo.

much"- He termed thc death as

"vcry ufortunate':
"'l'here was no ftght. This was a

play, she had asked mc what mY
progrmne was and I toldher that
my plan wos to drop the letters.
She told me that I would not be
going ind I asked her what sl1(
wotrld do to stop me," Dr Ogola
said adding that ofter that, his
wife pushed him and he fell on
their matrimoniol bed.

"When a woman pushes You,
you do not resist. SIle snt on mc
nnd tric(l to remove thc plrone

,tl
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I
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Britam
Wth you ov6ry stop of lho way

Public Notice
Britam Holdings Plc - Profit Warning Announcement

Pursuant to lhe provisions o, the Paragraph G.O5 (1 ) (0 and (2) of the Fitth Schedule of the Cap

Mark€ts (securiiies) (Publlc Otfers, Listing and Disclosuros) Begulations,2002, the Board

Dircctore ol Britam Holdings Plc wishes to inform the shareholders of the Company, poten

investors and tho goneral public, that basod on th€ prsliminary assessmont of the lorocas

financial Esults of the Company lor the peribd 31 Deember 201 7, the earnings of the Comp'

loa lhe curront financaal year are expectsd to decrease by at least 2570 compared to the earnir

reported for the samo period in 2016.

The expected decline in earnings is mainly duo to a chango. in 2016, ot the valuation metho'

the long term liabilati€s to Gross Premium Valuation (GPV) molhodology from the previo

applied Not Premium Valuation (NPV) in compliancs with requiremonts oI the lnsurance Ac

amended by the Finance Act 2O'l 5. This one-off chang€ positively lmpacted tho earnings in 2

by Shs 5.2 billion. Without the ampact ol tho one-otl change, the company 's performance

amproved in 2017.

The Company is on track in executing its 2016-2020 strategy on tho backdrcp ol which,

Board and the Managemont ar€ optimistic that the businoss will contlnuo to perlorm well in

By order ol tho Boord

Nancy K. Kirukl

Company Secret6ry

POSTS'SHOWED A
I{APPY COUPLE'
The couple got married in
August 2014, atter years of
dating when Rebecca was Dr
Ogola's student at the Strath-
more University.

Fnends and relahves clo5e
to the couple said the two
always seemed happrly mar-
ned, mostly wont on tflps to-
gether and constantly posted

their pictures that portrayed a

happy couplc on social media.

More lnfo

NATIONAL ASSEMBLY

TWELFTH PARLIAMENT- FIRST SESSION

ln the Matter of consideration by the National Assembly of the Building

The constitution (Art. lle(])(b) requtres Parlamenl to tacilrlate pubhc pariclpahon and rnvolvement

lnthclegislativg,otherbusiness,andbusinessof.t5commltteesNationalAssemblystandingorder
(s.o.) tzi(s) ru*nu, requires a oepartmentat commrttee to which a Biil is committcd to facrtrtatc public

panrcrpation and tako anto account the views and rcconrmendattons of the publtc when the Commrttee

makes its report to the House.

The above Bills have undergone First Readrng ln accordance wtth the provisions of s.o.l27(3) anci are now

commilted to the Oepartmcnt!l Commlttee on Lands for consrderatron

The partrculars of the Bills are as follows'_

. L The Bualdrng surveyors BiI.2Ot7, seeks to rogulate the actrvitros ancl conduct of building survoyor9i

and

2. The Physrcal Planning Bill. 2O17 seeks to repeal and replacc the Physical Plannrng Act' No 6 of 1996

andintendstoprovidefortheplanning,Use'regUlationanddevelopmentoflandlhKenya-ltfurthel
giveseffecttoArticle66(l)oftheConstitutionwhichprovidesth.rtthoStatemayreguL]tetheUse
6f any land, or any interest in or rrght over any land, rn the intcrest of delenc€. public snfety public

order, public morality. publac health, or land use plannrnq

Both Bills are sponsored by Hon. Aden ouale, MP Leader of the lt4ajorrty Party rn the lJational Assenrbly

The commrttee therefore rn complance with the provisrons of Artrcle llB(1)(b) of the consitution ancl

S.O 127(3). invrtes tntereited members of the public to submit any representations that they m'y have

on the two Bills

TherepresentationsmaybeforwardedtotheclerkoltheNallonslAssembly,P.o,aor41842.ooloo,
Nrtro;t; hand-detivered to the Offtce of the Clerk ol the Natlonal Asssmbly, Fltst Floo., llain Parllament

iuiiJing",.x"rr"of, or emailed to elgrl(Orldlamerlgo'ka, to be recerved on or beforc Frlday l2rh

Janu!ry, 2OI8 at s:Oopm.

Copies of the Bills may be downloadod from htlp:11kenynl?w.olg Follow tho link on Bills/Bill tracker/

:'. i I I,' !,'i t g;!i lC! i I (r t t;, L hiCrli irt''l ll>A

REPUBLIC OF KENYA

I$W,P'
fln*

c!EEX!F,!!t! NAL!-o!!A!-AgEgi.r BlY

Surveyors Blll,2017 and the 8il1,2017

Natronal Assembly Erlls/2o17

l-IICHAEL R. SlALAl, EBs

Autopsy > Bodyrhad no physicaliniu ries, pathologist reveals, as more tests to be done
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I

A. THE KBNYA INS'I'I'I'T]-I'E OF PT''ANNti'RS

TheKenyalnstituteo!Planners(KIP),wasfonnediltlreyear200l,followingthe
commencement of the physicat pranneis'Registration Act (ppRA). The Instit*te was formed

pursuant to section 12 (b) of the,acr, Jichiad anticipated the formation and approval of a

professional institute ?o, prr*os. The iiy'i'ot Planners Registration Board (PPRB)' on the

4th of April 2001,*d Ou.o,*tto Sec.tion 12(1)b of the Ait'recognized and approved the

Institute as a rearned society for trre r"grtirnrt. pror"rrionur disciprine and practice of Planning

in Kenya, and the sot. national body for purposes of planners representation'

Furtherance, tlre PPRB, on the t6h of May 2()01, appointed KIP to conduct professional

examinations on its behalf, pursttant to section 3ft)b of the Act' consequently' the lnstitute

also doubres up as a professionar body, and regulates the activities of its mernbers in the public

interest and the "oii."tir" 
interest of trre meribership. In this ratter regard, the Institute assist

the Board to ascertain the good professional corrduct of all planners in the country prior to

registration as per Section l2(j) of the Act'

Since its formation, KIp has proceeded to establish itself as the foremost professional

association of planners in Kenya. rts membership surpasses r200,comprising 238 corporates'

504 graduates and over 539 students, 18 Technicians' 8 associates' Subsequently' KIP has

obtained recognition, as the officiallv i:*'::1 O:|1*Uated to speak on behalf of the

planning fraternity in Kenya, frorn regional and internationar bodies such as the Association of

Professional sociieties of-East Afri'ca (APSEA)' the commonwealth Association of-Planners

(CAp) and the International Society 'icju, 
an'd llegionsl Planners (IS)CARP)' all to which it

subscribes as an institutional member'

The Kenya Institute of planners is also recognized in a number of legisration whers it nominates

planners to uurio,r, iourar. They inclua" tt. Roads Act, lhe Urbai Areas and Cities Act' and

the PhYsical Planning Bill'

\t

l1

,t
I
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This memorandum is made pursuantto Article 118(1Xb) of the constitution of Kenya and

Standing orders No. s.o. rzill; and in response to the advertisement that appeared in the local

dailies in Decemb er 2017,inviting the public to submit representations on the Bill'

The Governing Council of Tlre Kenya lnstitute of Planners ftereafter referred to as..KIP,'), of

behalf of the planning fratemity in Kenya, bring to the attention of the National assembly' and

with respect to the physical pranning gili zorz (hereafter refe*ed to as "Trre 8,") curently

Physical Planning Bilt zorT 
-Memorandum

T}. BACKGROTINI)

before the house, the following;

(7X1) of Constitutton'

intended, which includes responding to;

countres

The above notwithstanding, the Institute recognizes that this Bill purports to be a Review

and Repeal Bill,should have been prepared for the purposes of capturing the spirit and

letter of the new constitution and the new dispensation of devolution. In this latter regard'

the lnstitute finds The Bill tobe mostly inadiquatefor the actual purposes for which it is

1 That the rnstitute finds The Bill currently before the house tobe generaily adequale for the

purposes of rneeting flr" 
"*p""tation 

of the transitional and conseqo"ntial provision in 6ft

Schedule Pafi II (7)(1) of Constit,tion, which provide for existing legislation to be

construed with the alterations, adaptations, qualifications and exceptions necessary to

bring them into conformity with the Constitution'

2. It is the position of the Institute tlrat tlre Bill, as drafted, is adequate only as aMiscellaneous

Amendment Bir, andfor the purposes of acrrieving the objective of trre 6th schedule part II

J

a. Article 66(1) of the constitution which envisages a role for the state to regulate the use

of any land, or any interest in or right over any land, in the interest of defense' public

safety,publico,d",publicntorality'publichealth'orlanduseplanning;

b. The Fifth Schedule of the constitution, which dernanded enactment' within 5 years of

the new Corrstihrtiorr,s pronrulgation, new legislation in response to the above;

c. Article 66(2) which requires parliarnent shall enact legislation ensuring that

investrnents in propert y binefi.t local communities and their economies;

d. Article 67(2)hof the constitution, which necessitates a legal framework to enable the

NLc to discharge its mandate to monitor and have oversight responsibililles over land

use planning throughout the country'

e. Article 220(2)aof the constitution which requires parliament to enact national

Iegislation to prescribe the structule of the development plans and budgets of

f. TheFourtlrSchedtrleoftheConstitutionwlrichnecessitatesalegalframeworkto
provide for the ffictive pedormance of the planningJunction'and coordination of the

KIP - Makittg Keny a a P lanning Society | +
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planningmandatesallocatedtobothNationalandCountyGovernmentsinPartl(9and
21) and Part II(8), respectively. Tlre Bill fails to adequately institute planning systems

and structures trrat respond to the n"* gorr"*ance dispensation and is particularly ill-

equipped t" "r;irt "ounti"s 
to institutioialretheir devolved planning mandate'

g.otherConstitutionalimperatives,wlrerebyseveralnationalaspirationsmaybe
guaranteed through planning. e' 

"u" 
in poi"iis the Bill of Rights'specifically the rights

mentioned in artlcles 39'40'42'43(b)'53(2)'54(1)c' 55(b)' 56(e)' and 57;

4. The enactrnent of a more robust piece of legislatior to repeal the existingPhysical Planning

Act of 1996, wlrich has for all intents and purposes served the country well, but tlre

inadequacies which, have triggered a clarion call by the planning fraternity' for amendment

or repeal. rf'" eiil ;tfo'" vou i' ''""f' "''l ': 
* 

'i: !:::.i.ous 
one' As aReview and Repeal

Bill therefore, its various provisions are not progressive enough to be expected to be a

game-chanru,*,,t,,",p""ttoa.ri,,",ingtt,"u,oud.,aspirationrcmakeKenyaaplanning
societyand allowing Kenyans to reap tie benefits of a properly.functioning' fficient and

ffi ctiv e Planning sYstent'

5. Besides, the Bill, although intended to serve as the framing planning law,has provisions

that are not in harmony with those of related existing legisrations (county Governments

Act, Urban Areas and Cities Act, Land Acts) and likely to tause confusion and discordance

in imPlementation'

6. The Bill, as 3 other pieces of legislation recognize s the Kenya lnstitute of Planners as the

bona fide professional body for the leamed profession of planners' However' the lnstitute

seeks to bring to the attention of the Nationar assernbly it ut ttr" Act that recognizes and

respects the profession of planning - the Physical Planners Registration Act (PPRA)' does

not mention the i,stitute, this, in spite of the p hysical Planners Registration Board (PPRB)'

and pursuan tto ieclion t2(l)b of the:Act,recognized and approved the Institute as a learned

society for the legitimate professional discipline and practice of Pla,ning in Kenya' and the

sole national body for purposes of planners representation' This has the potential of

compricating the imprementation of this Act, a'd trre *omination of trre lnstitute's me,rbers

into the various bodies established by the Bill'

j . The Institute also seeks to bring to the attention of parliament, the concerns of the planning

fraternity with respect to the process that was followed to fonnulate this Bill' and which

we think, serves to render this Bill and its provisions illegitimate and fraudulent

a. The process lacked transparency and openness that is required to allow stakeholders

effectively participate and influence the Bill's content

b. The process became trre object and victirn of the debilitating rancor, gra,dstanding and

gerrymandering maneuvers that characterized relations between the Ministry of Lands

andtheNationalLandCommission,botlrstateagenciesseekingftrllownerslripofthe
planningfunction,andusingtheprocesstoinstitutionallyentrenclrthemselves.

KIP - Mal<ing l\e'nyct o Plartning Society | 5
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c. This unfbrtunate occurrence has also led to a split in the planning fi.aternity, as you
rnight have noticed, three planning associatrons are now claiming the legitirnacy to
rcpresent planners in institutions created by this legislation and other related laws

8. The lnstihrte had raised all the above concerns in previous mernoranda subrnittecl to the
hottse in 2015, when this satne Bill was first introduced. In actual fact, the planni,g
fraternity had petitioned parliarnent to open The Bill to proper professional scrutiny, and
subsequent review, prior to debate and passage. Our hope had been that that Bill,s lile
would lapse with the lapsing of the life of the last parliarnent and that subsecluently, an all-
inclusive process of re-drafting an all-encornpassing Bill would enslle. Such fiopes have
however been dashed with tlre reintroduction and publishing of this Billin Septernber 2017;

9. The above notwithstanding, The Institute is of the view that the enactment of this
Legislation is long overdue (see point No. 2b, above) and the continued reliance on the <lld
law, the Physical Planning Act of 1996 rnay put in jeopardy, the entire plannilg function
and practice, and this, much to the detriment o./'the public interest.

10. In view of the concern raised in point No. 5 and 6, above, The Institute seeks to suggest as
follows;

a. That parliarnent proceeds to enact the Bill into law with necessary amendrnents to deal
with perceived omissions and inadequacies;

b. That parliarnent furnish the Country with a more comprehensive and, robust Bill to
respond to all of the expectations listed in point No. 2, above. The plaming fiatemity
is willing, if given a chattce, and if parliament would be convinced that this is necessary,
to be involved in a process of redrafting this Bill to the satisfaction of both the house
and stakeholders. This however, is a suggc.stion matle with much humiliry as the
Instihlte believes parliarnent has the necessary insight to execute its legislative mandate

c. That Parliarnent exercises Solornonic wisdorn to arbitrate between various interests of
protagonists and factions in relation to this Bill and heal the rift for the sake of
institutionalizingorder in the institutionalization of the planning function and discipline
in the practice of planning.

ll. That tlris Bill is considered alongside a rniscellaneous arnendment Bill for tlte physic:al
Planners llegistration Act (PPIIA) to cure the concem raised in (6) and (10) above. We
recommend that tlre National Assernbly requests the sponsol' of this Bill to slbrnit the saicl
miscellaneous amendrnent Bill for concument consideration.

12. In view of the foregoing, The Institute hereby highlights areas of colcern with T6e Bill and
suggests, for your consideration, amendments necessary to improve and strelgthel its
various provisions. Our suggestions are furtlrer detailed out in the attached section-by-
section account.

I
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13. The lnstitute however wishes to forewam parliament that the Bill's inadequacies and

shortcomings, both in terms of content and structure would necessitate amendments beyond

the threshold necessary for consideration, debate and passage.

i1
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The Institute's comments will focus rnajorly ott the following areas;

Bill Name change

l. Adopt a name that invokes constitutional references to planning and captttres the full extent

of the planning ftrnction

National Planning - Fourth Schedule Part I(9)

Land planning - Fourth Schedule Part I(21)

county planning and development- Fourtlt Schedule Part I(8)

Land ttse Planning - Art. 66( I ), 67(2)h

Development Planning - Art. 22012)a

Z. Tlre definilg elernent of the Kenya's developrneut coordination strategy is integration'

Adopting names llke physical plinning, lan4-use planning, or spatial planning fails to

serve that purpose a'd o,ly serves to iintit the puttiew of the plan,i,g function, indeed

isolating and alienating oiher fonns of planning. The need for a framing planning

legislation cannot be ov"erstated in this ..g*d. The Physical Planning Act review process

provides an excellent opportunity to forge a Law that subsumes all fonns of planning

currently captured in other existing legislation including; variotts Larld Acts, the county

Governinent's Act and Urban Areas and Cities Act'

3. In view of the foregoing, the Institute ploposes the adoption of the adoption of the generic

title ..planning,, dJvoii of attributional qualifications. However, in recognition of the

ftrnction of planning in regulating developrnent, the Institute vouches for parliarnent to adopt

tlre title "Planning and Developmenl Acl " '

Bilt outline and content re'structuring

4. The lnstitute proposes a thorough restructuring of the outline and contents of the Bill' and

for the following reasons;

a. To ease legibility, navigation and allow cross-referencilg within and between parts

b. To include all the aspects of the planning function as envisaged in the constitution

c. The Institute proposes that Act should bear the fbllowing rnajor parts;

PART I. PRET,IMINARY

PART II - THE PLANNING CONTEXT AND FRAMEWORK

PARTIII-PLANNINGADMINISTRATIoNANDMANAGEMENT

PART IV - PLANS AND PLAN-MAKING

PART V. PLAN IMPLEMENTATION AND DEVELOPMENT FACILITATION

\l
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PARTVI.THELANDUSEANDDEVELOPMENTMANAGEMENTFRAMEWoRK

PART VII - PLANNING AND DEVELOPMENT CONFLICTS RESOLUTION

PART VIII - FINANCIAL PROVISIONS

PARTIx-SUBSIDIARYLEGISLATIONANDGUIDELINES

PART X - TRANSITIONAL PROVISIONS

PART XI - SCHEDULES

d. The sections/clauses are detailed out in the attached uretnorandum

Part I - Preliminary

5. Include the following Sections

a. Application of the Act - the scope of activities that the Act has jurisdiction

b. Inconsistencies between Acts - need to be clear as to what happens if the provisions of

this Act conflict with those of existing legislation

c. Interpretation - a more comprehensive definition is needed to strengthen development

control and enforcement

Part II - Institutionalization of Planning Mandates and Responsibilities

6. The following rnandates and responsibilities need to be clearly defined and outlined to

prevent overlaPs and conflicts

a. The Cabinet SecretarY

b. The CountY Executive Member

c. The city, Municipal Manager and Town Adrninistrator

d. The Director-General of Planning

e. The County Director of Planning

f. Officers with Delegated Functions and Powers

g. Parliament

h. CountY Assernblies

i. The National Land Cornrnission

j The Planners Institute

7. The Act need to clear.ly establish and clearly define the roles of the following institutions

for purposes of effectuate the performance of the planning function

a. A National planning Authrtrity - overall planning coordination and oversight

I
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b. Counry planning ancl l)evelopment Aulhorities - plan itnplementation and

regrrlation o1'land Llse and developrnent

c. Designate Key developrnent agencies as,Jurisdictional Planning Authorilles - plan

formulation and implementation

d. A National lrlanning In,stilute - general planning research, plans repository and

archiving, practice 
-guidelines, 

regulation of ethics and conduct of planning

practitioners

g. In addition, the Act needs to clearly outline the qualifications of the following office bearers

a. The Director-general of Planning

b. The County Director of Planning

c. Officers with delegated functions and powers

New Part - Planning Consultation and Liaison

9. The Act needs to clearly distinguish between planning consultalion and liaison ftom

planning antl d.eveloprueit conflicis resolution ardsubseqttently proposes the establishment

of estabiishment of irlanning Consultative Forums at the following levels

a. Ward antl I/illage lrlanning Consttltative l;orums,to represent the lowest levels of

engagement of c]tizens for purposes of urbat and rural planning, respectively;

h. city, I4unicipal or \'own lrlanning consullalive F'onmts, for engagernent on city-

wide or town-wide planning matters;

c. rhe Sub-county Planning Consultative liorunL for engagement on planning matters

affecting a Sub-cottntY;

d. fhe Crntnty lrlanning Consttlfative l;ontm, for engagement on County-wide

planning rnatters,

e. the Inter-c,unly Planning Consultative l"orum, for two or more County

Governments collaborating on a planning tnatter, including on metropolitan areas;

f: the Spccial Areas Planning Consttllative l,'orumt, for engagement regardiug Special
' 

Planning Areas as provided for in Section 37 of this Act

g. rhe Nati6nal Planning (-lonsuh.atit,e l;orum, for engagement regarding planning

matters that irnpact upon the whole country'

Part III - Plan-making and Types of Plans

10 The Act needs to be clear abotrt the fbllowrng;

a. Categories and types of plans to be prepared at various levels, jurisdictions and for

differelt thenatic u."*. This will assiit in clearing the confusion that now exists

with diff-erent Acts demanding different type plans

b. eualificatiols of professionals to prepare plans of different cornplexities
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c. Procttretnent of planning seruces

d. Processes and procedures for plan preparation need to be elaborate

e. The Frarnework of stakeholder engagement at all levels needs to be elaborated

f. Plan-makilg principles and norms, and standards of planning process deliverables

g. the status and legal effect of plans

New Part - Plan Implementation and Development Facilitation

1 l. T1e Act needs a Wfiole part dedicated to the post-planning scenario in order to ensure

tlrat plannilg measures are realized The part should elaborate the following;

a. Resources mobilization options for plan impletnetttation

b. Provision of land for planning purposes

c. Compensation for land acquired for planning purposes

d. Developrnent Facilitation (Incentivizing private inveshnents

part IV - The Lantl Use anfl Development Management Framework (Developntenl

C on t rol and Effi rcent an l )

lZ. The Institute finds this section, as presently outlined in the Bill, to be too lirnited and

inadequate and subsequently proposes its broadening to include

a. The Planning Control Regime

b. The Establishment of the Planning Pennission Detennination Panel

c. Applicatiorl and Detennination of Planning Pennission

d. The Establishment of the county Planning lnspectorate

e. Enforcement of Planning Control Decisions

Part IV -Enforcement

13. The part should be merged with Part IV (Development Control) and broadened to

include 12(a) and l2(b) above

part VI - Planning and Development Disputes Resolution (Liaison Contmittees)

14. The Act leeds to clearly distinguish between planning consultation and liaison frotn

planning and clevelopntenl conflicts re,volution, and subsequently proposes the

establishrnent of the following amendments,

a. The Establishrnent of Planning and Developtnent Disputes Tribunals both at the

national and CountY level

b. Dispute and Clonflict Resolution Procedttrc

c. Compensation arising f}orn Dispttte Resoltttior"r

\
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d. Recourse to the Courts

Part VII - Miscellaneous

15 The Act needs to repeal sections of existing legislation whose provisions are in conflict

with those of this Act

i.li' ;'.,'iarliiil,q i1.,r1jl'.1,.1 i)llliilrIi:l \'), i.,rll l .'



I

THE INSTITUTION OF SURVEYORS OF KENYA

MEMORANDUM ON

PHYSTCAL PLANNTNG BrLL, 2OL7

PRESENTED TO

CLERK, NATIONAL ASSEM BLY

FEBRUARY 2018

I

;

I



I
I
I
I
I
I



I

t

INTRODUCTION
The institution of Surveyors of Kenya (ISK) is the Landed professional organization in

this country that brings together professionals in land and real estate sector, The

professionals fall within six major disciplines of the surveying profession namely the

Valuation and Estate Management Surveying; Land Surveying; Building Surveying and

Land Administration Management; Engineering Surveying and Geospatial information

Management Surveyors.

ISK was instrumental as a major stakeholder in the formulation of Sessional Paper No. 3

of 2009 on the National Land Policy and ensuring inclusion of Land Related Provisions in

the Constitution of Kenya, 2010, iSK was also a major stakeholder during the

development and subsequent enactment of the various land laws and the land laws

regulations

We are therefore keen as an Institution, to ensure that any land related legislations,

including the physical planning bill, are in line the letter and spirit the Constitutional and

the various other legal provisions in order to give true meaning to the aspirations of

Kenyans

We are therefore glad to fonruard herein our comments with regard to the physical

planning bill, 2015 together with the proposals on the various sections for consideration

Our Comments:

i) General comments

a) There is need for an analysis t to determine the financial implication of the bill to the

overall wage bill.

b) The bill should also seek to cushion private developers against the exorbitant fees

levied by the County Government in the guise of development applications
l\

lt
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! ii) Specific Comments

The bill should restrict itself to policy and oversight role

with regard to the planning matters.

To provide a mechanism for dispute resolution

Too wide and overlaps with existing Arbitration Act

Amend by inserting "copy of the application for
development permission from the planning authority, the

relevant authorities or agencies shall submit their
comments to the planning authority. When comments

are not received within the stipulated period, the planning
dverse comments."

Section 2 Building It provides for the definition of building

Proposal The definition should exclude temporary and movable
structures.

Comment This is to avoid bottlenecks in construction of small
temporary structures including cowsheds, chicken cage,
tem tents etc

Section 3

Clause (c) To provide for the procedures and standards f or
development control and the requlation of land use;

Comment Proposes to control and regulate land use/ a function
which is a preserve of the boards of municipals and cities

as stipulated under section 20 of the Urban Areas and

Cities Act, 2011

Proposal

Clause (e)

Comment

Proposal To provide a mechanism for dispute resolution related to
physical planning

Section 29 Proposal Amend the section to read "submit the same to the

National Director of Physical Planning for recommendation

to Cabinet Secretary for final approval since the Cabinet

Secretary is the approving authority in this case,"

Comment The Cabinet Secretary is the approving authority

Section 43 (1) (b) Provides for contents of a Local Physical Development Plan

Section 54

Proposal Amend the provision by inserting "Published" after "any"

Provide for Development application referred to relevant
authorities

(2)

Proposal

au shall deem there are no a

Page 3 o{ 4
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After "receiving the.,."

This is to avoid undue delay and bureaucracy and promote
ease of doing business

Comment

Section 58 (1) The time given to a prospective developer after
development permission has been granted, in our
opinion, is too short, especially, given the fact that the
resource availability is not guaranteed.

This may affect low income persons who rely on Sacco
loans to develop their residential houses.

Further banks also issue moftgage finance in a phased

manner.

Comment This will deter development

Proposal Remove the limit

Section 59 Proposal Change the duration from five (5) years to ten (10) years

to align it with the planning cycle.

Comment A five year period is too short for major developments
and may be impractical.

Section 66 Proposal

Comment

I

I

I

I

I k
Delete the section

Laws should not work retrospectively. This section should
be removed as the issue is well addressed under Section
85,

Page 4 oI 4
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MEMORANDUM FROM THE YOUNG PLANNERS OF
KENYA

PRESENTED TO

CLERK OF THE NATIONAL ASSEMBLY

l't FLOOR, MAIN PARLIAMENT BUILDINGS

P"O BOX 41942-00100

NAIROBI, KENYA

llTH JANUARY 2018

(YPK)



1. WHO WE ARE

The Young Planners of Kenya (YPK) is an association that came into beirrg in 2014 as a

forum that brings together young professional/graduates and student planners not

limited by university of training and/or professional association affiliation that seeks to

champion the rightful place of the planning profession in Kenya. Currently, we represent

a constituent of 300 graduate planners and 600 student members. in order to achieve

this mandate, YPK seeks to engage existing planning authorities and entities at National

and County levels as well as existing professional association and Institutions on issues

pertaining to planning and national development. The Forum also seeks to create public

awareness on the products and benefits of urban and regional planning and also

champion the general welfare of young planners in their practice.

2. PROPOSED AMENDMENTS

Section Discussion and proposal
Title Provision

It provides for the premise of the bill

Our proposal
InserL "pursuant to Article 66 (1) of the Constitution"
after land.

lustification
It aligns the bill the provisions of the Constitution

Preliminary Provision
Provides for the various definitions as used in the Act

Our proposal
Inseft the following definitions:
a) Land - has tlre same meaning as interpreted in Afticle

260 of the Constitution and irrcludes Public, Private
and Community Land as classified under Afticle 61 of
the Constitution of Kenya 2010.

a) "development" means-
(a) the making of any material change in the use or
density of any buildings or land or the subdivision of
any land.



Section
(b) the erection of such buildings or works and the
carrying out of such building operations
(c) determination of tenure on any land

Licensed Physical Planners- means a person who is
holding a certificate as a registered and licensed physical
planner under relevant physicat planners Registration law

Proposal
Change to Land Administration

Section 11 Provision
It provides for the qualification of the National Director of
Physical Planning

Our Proposal

a) Insert new provision (b) to read .,possess 
an

Undergraduate degree in urban and Regional planning
b) Insert a new provision after (d) to readaA Coiporate

Member of a recognized professional body in good
standing."

c)
Proposal
Delete the definition
Provision
It provides for the qualification of the County Director of
Physical Planning

Our Proposal
Amend the section to read, qualification for appointment
as a County Director of physical shall be as follows;
a) is a citizen of Kenya;
b) Possess an Undergraduate degree in urban and

Regional planning
c) possesses a postgraduate degree in urban and

regional planning or related discipline from a
recognized un iversity;

d) is registered as a physical planner under the physical
Planners' Registration Act, L996;

e) has at least five years' post-qualification
f) A Corporate Member of a recognized professional

body in good standing
Professional ex rience in nt and is

Section 15



Section Discussion and
not otherwise disqualifled under the provisions of
Chapter 6 of the Constitution or any other written law.

Section 53 Provision
It provides for the plans and documents to be prepared
by qualified person

Our proposal
Replace "Professionals" with "and Licensed Physical
Planner"

lustification
It brings about clarity

Section 55 (2) Provision
It provides for decision making and communication

Our proposal
Insert a new section (c) to read
"Failure by the County to give a written response with
regard to a development permission, the applicant shall
notify the Director in Charge of writing, copied to the
Governor. Failure to receive response within 10 day s
thereafter , the application will be deemed approved."
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1.0 Introduction
The Ministry of Lands and Physical Planning wishes to provide the
historical background and process followed in the development of the
Physical Planning Bill from the year 2010 to date. In addition, we seek to
respond to concerns raised by various stakeholders including; The National
Land Commission, The Institute for Social Accountability (TISA) and The
Architectural Association of Kenya (Town Planners Chapter) on the physical

Planning Bill, No. 34 of 2015.The main concerns raised relate to the
constitutional threshold, types of plans and public pafticipation.

2.O Rationale and Purpose of the Bill
The promulgation of the Constitution of Kenya, 2010 created an urgent
need to re-evaluate the Physical Planning Act, CAP 286 which is the main
legislation that governs physical planning in the country. Article 68 (b) of
the Constitution requires Parliament to revise sectoral land use laws in
accordance with principles set out in Article 60(1). Futher, Article 66(1)
provides that the State may regulate the use of any land or interest in or
right over land in the interest of defence, public safety, public order, public
morality, public health or land use planning.

Additionally, the Fifth Schedule of the Constitution provides that
Parliament shall within five (5) years enact legislation to regulate
land use and property.

The Constitution introduced new governance structures, expanded
definition of land and new categorisation of land tenure in Kenya. This
called for recasting of the Physical Planning Act, CAP 286 to appropriately
respond to the current setup and demands.

The new legislation would be aligned in a manner to facilitate the delivery
of the Constitution promise. Important aspects of this realignment include-
allowing planning to be undertaken at National and County levels,
embedding principles and values which include; equity, social justice,
citizen participation and sustainability in the planning process.

The new legislation once enacted, will provide more responsive and
innovative planning approaches to address the current and emerging

I
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developmental issues which include; rapid urbanization, urban sprawl,

acute shortage of housing, rapid land fragmentation and encroachment

into environmentally fragile areas.
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4.O The Title of the Bill
There has been contention on the appropriate title of the Bill. Some
stakeholders have proposed the use of "Land Use" while others have
suggested "spatial Planning" Bill. The title "physical planning" has been
viewed as unconstitutional as it is not expressly mentioned in the
Constitution.

Does the Constitution prescribe the title of the Bill envisaged in
the Fifth Schedule to regulate land use and property?

It is worth noting that the Constitution and relevant Statutes
variously use the terms land use, land planning, county planning
and physical planning interchangeably to mean the same thing as
indicated below:

F Article 66 (1)/67,68 - land use planning
F Section 2L of Part 1 - land planning

F Section 8 of Paft 2 - county planning
F Section t2(7) of the Land Act No. 6 of 2012 - planning
F Section L7 ( ) of the Land Act No. 6 of 2OL2 - relevant

Law relating to development control
) Section B (1) ( d) of the Land Registration Act , No. 3 of

ZOLZ - user of the land

F Section B (1)(bXv) of the National Land Commission
Act No. 5 of 2012- spatial planning

Act No. 5 of 2012 - physical planning
F The First Schedule of the Urban Areas and Cities Act No.

13 of 2OLL - Planning
F Section 20(1) ( d) of the Urban Areas and Cities Act

No. 13 of 2011 - land use, master plans

F Sections 103 and 110 of the County Governments Act
No.17 of 2OL2 - spatial planning

F Sections 103 of the County Governments Act No.17 of
2OL2 - county planning

F Section 111 of the County Governments Act No.17 of
2OL2 - land use planning
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4.L Conceptual Definitions
a) Physical planning

Physical Planning is concerned with the general pattern of land use, the

character and location of public buildings and structures, the design of

streets, the location of transit and transportation systems and all other
physical faculties which are necessary and desirable to promote economic

betterment, comfort, convenience and general welfare.

In the context of time and space, some of the elemental
principles of land use, spatial planning, land planning, county
planning and physical planning are equitable, efficient,
productive and sustainable use of land(Articles 60 and 260) .

The Physical Planning function entails provision of spatial frameworks for

arrangement and organization of socio-economic activities on and space at

the National, Regional, county and Local levels to achieve optimal use and

sustainable development for the well-being of the society. In the case of
Kenya, Physical Planning is a concurrent function undeftaken at
the national and county levels in order to achieve optimal use of
!and and sustainable development of the country.

b) Land Use Planning

Refers to the process of zoning a specified geographical space, to indicate

the best present and future uses of land. The zones form the basis of
regulating use and development of land. Land Use Planning allocates

available space among competing user groups/activities.

c) Spatial Planning

Is a multi - disciplinary approach of organizing and utilizing space. Spatial

Planning as an approach to organizing space integrates policies for the

development and use of land with other policies and programmes which

influence the nature of places and how they function. It ensures linkages

between sectors and agencies at various levels of governance, in order to
accommodate multiple aspirations and respond to emerging challenges

with a focus on the common good and respect for future generations.

I
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Physical Planning as a practice is therefore an amargam of Land
use and spatiar pranning aspects. The use of Land use or spatiar
Planning wourd be too rimiting in scope and practice.

A careful reading of the constitution and bearing in mind the definitionof Physical Planning above and relevant Statutes, we can infer that
Physical Planning has both a constitutional and Statutory basis. The term
"Physical planning" therefore is an ar-incrusive term and as apractice it incorporates land planning, land use planning, spatialplanning, town and country planning, urban and regionalplanning, rurat planning, as well as intelrated urban and countyplanning. It therefore, meets the spirit and later of the constitution in as
far as Articles 60, 66, 67 and 68 and the Fourth and Fifth Schedules.

4,2 History of planning Legislation in Kenya
Since the coloniar era, Kenya has had six (7) tegisrations that have
guidedthe planning practice. These include; Town pranning Act cap 134,Land control Regurations Deveropment and Use of Land
(Planning)Regulations 1961, Local Government Act cAp 265, The Land Act
CAP 303, Land Planning Act Cap 302 and Governments Land Act CAp 280.
The planning regimes can be classified into three namely the duat system,
the unified and the devolved systems as illustrated below. The physical
Planning Act cap 286 harmonized the pranning system by repearing the
Town Planning Act cAP 134 and the Land planning Act CAp 303. The Act
applies to all parts of Kenya. The diagranr below depicts evotution ofplanning legislation in the country.
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4.3 Benchmarking of Titles Relating to Organization of
Space

Courses offered in local Universities

A review of course titles in institutions offering physical planning related

training revealed use of different terms. These include:

The term "Physical Planning" therefore would provide an all-inclusive

description of the planning profession.

Titles of legislation in select countries

From benchmarking with other planning jurisdictions, it is evident that the
planning legislation of majority of countries, especially Commonwealth

nations has tended to stick to derivatives of Physical Planning which

include Town and Country Planning, Planning and Development and Urban

and Rural Planning. It is worth noting that only Tanzania has adopted the

term Land Use Planning as evidenced on ANNEXE 12'1

Therefore, the Ministry's view is that the Title "The Physical Planning
Bill, 2017"should be maintained." However, the Bill will incorporate

new concepts in organization of space which includes Spatial Planning,

5.0 Constitutional Threshold
The Commission of the Implementation of the Constitution, the Hon.

Attorney General and the Kenya Law Reform Commission were mandated

to determine the Constitutionality of a Bill before submission to Parliament

for debate. These institutions reviewed the Physical Planning Bill and

determined that it met the Constitutional threshold.

On assessment of the Bill CIC determined that the Bill meets the

Constitutional threshold and on account of that, requested the Cabinet

Secretary to submit the Bill to the Cabinet for approval.

Title University
1 Urban and

planninc
Regional Maseno University, Technical University of

Kenya and The UniversiW of Nairobi
2 Spatial Planning Kenyatta University and Jaramogi Oginga

UniversiW of Science and Technoloqy
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5.1 Assignment of the Physical Planning Functions in the
Constitution

Physical Planning is a concurrent function of the National and
county governments as provided for by Article 186 as read with
the Fourth Schedule of the Constitution. Under Article 67(2)(h), the
National Land Commission has the mandate to exercise oversight and
monitoring of land use planning in the country.

5.1,1 Functions of the National Government

The National Government is broadly responsible for formulation of policies,
standards and regulations. In addition, it is responsible for residual
planning functions that include; preparation and approva! of
regional physical development plans, preparation of plans for
strategic government installations and infrastructure of national
significance.

Sections 2L and 32 of Paft 1 the Fourth Schedule of the
Constitution, outlines the Functions of the National Government as
follows:

(a) Formulation of general principles of land planning and coordination
of planning by the counties (Section 21)

(b)Capacity building and providing technical assistance to counties
(Section 32)

Specifically, the National Government is constitutionally mandated to

1. Formulate general principles of land planning including Policies,

standards and guidelines.

2. Coordinate planning by the counties to ensure uniformity and quality
in delivery of planning services in all parts of the country

3. Formulate National Spatial Plan and National Land Use Policy

4. Capacity building and technical assistance to counties to ensure
adequate and appropriate competence for delivery of physical
planning services

Further to provisions of Sections 21 and 32 of Part 1 the Fourth
Schedule, Article 186 (3) assigns residual functions, which are

I
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not assigned by the constitution or national legislation to a
county, to the original level of government that existed before
creation of county governments. rmperatively, this means such
functions are vested with the national government, with regard
to physical planning, the national government shall:

' Coordinate Preparation of physical development plans which cover
more than one county

. Coordinate the preparation of special area plans e.g. SEZ,
Transport Corridor Development Plans e,g. Northern corridor,
Resource management plans e.g, Amboseli Ecosystem Resource
Management Plan

' Undertake planning activities whose impact spreads beyond the
national boarders

. Research and disseminate information on physical planning
matters that cut across counties and have implications beyond
national borders.

. Regulate the Physical Planning profession

5.L.2 Functions of the County Governments
Section 8 of Paft 2 of the Foufth Schedule mandates County
Governments to be in charge of Planning and Development.

Section 103 of the County Governments Act, 2012 states that some

of the Objects of County Planning are:

. To ensure harmony between national, county and sub county spatial
planning requirements

, Facilitate the development of a well-balanced system of settlements
and ensure productive use of scarce land

o Section 104(1) of the Act obligates county governments to
plan without which they will not appropriate public funds.
Section 106 (2) states that County Plans shall be based on
the functions of county governments as specified in the Fourth
Schedule to the Constitution and on relevant national
policies.

I
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Section 20 of the Urban Areas and Cities Act 2011 provide wide

planning responsibilities to Cities and Municipalities which include inter
alla:

, Develop and adopt policies
. Develop and adopt plans
. Formulate and implement Master Plans for Urban and Physical

Planning
, Exercise Control and land use, land subdivision, land

development and zoning by Public and Private Sectors.

' Ensure integrated development planning.
. Implementation of applicable national and county legislation

It is evident that under the Constitution, County Governments Act,
}OLZ and the Urban Areas and Cities Act, }OLL the day to day

Physical Panning functions are conferred to County Governments.

Specifically, the county governments shall:

' Prepare, approve and implement County plans (County Integrated

Plans, County Spatial Plans, Integrated Urban Development Plans)
. Prepare, approve and implement local physical development

plans/i ntegrated development pla ns
. Implement national physical planning policies, strategies and

standards

' Undertake development control and enforcement
. Facilitate conflict resolution on matters arising from county

planning
. Advise the National Land Commission on land reservation,

alienation and acquisition on county specific projects
. Undertake research on county planning matters
. Prepare annual repofts on the state of county planning

5.1.3 Functions of the National Land Commission

The National Land Commission (The Commission) is established under
Afticle 67 of the Constitution. The Commission's functions with regard
to Physical Planning are:

. To monitor and have oversight responsibilities over land use planning

throughout the country.

15 ll)ac; L'
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. To advice and recommend to National and County government on
the most appropriate use of land and natural resources.

. To Regulate the use of public land on behalf of National and County
Governments (Section 18 (9) (a) of the National Land Commission
Act, 2012 and Sections 17 and 18 of the Land Act, 2OI2).

5.L.4 Meaning of Monitoring and Oversight Function
The Commission's oversight function entails an overarching responsibility
which entails being in charge and watching over planning activities (at the
National and County levels), to make sure that they operate in harmony,
are transparent, fair and legal. The oversight function of the
commission therefore is a governance function to ensure proper
operation of the planning system at the national and county
levels. It is to ensure that the responsible Planning authorities deliver
their mandates through approved policies, standards and procedures.
Planning authorities are therefore accountable to the Commission. The
Commission should ensure integrity of the Planning System in the country,
The monitoring function entails, checking the quality of the planning
practice, the efficiency and effectiveness of the Planning Systems ( at the
national and county levels ) and initiating systematic reviews to ensure
that the Physical Planning Practice remains effective throughout the
country.

In the context of the Constitution, these responsibilities would mean
ensuring that planning promotes principles of Land Policy under Afticle 60
as well as National Values under Article 10 particularly Sub-Article 10(2)
(d). For instance the Commission has the Constitutional mandate to ensure
that the National Government formulates Policies, Standards and
Regulations on Physical Planning, coordinates planning by the counties and
provides technical support to counties. On the other hand the Commission
should ensure that county governments prepare the statutory plans

defined by various Statutes, implement applicable national and county
legislation ( Section 20 (i) of the Urban Areas and Cities Act 1011) and
monitor county governments to ascertain that there is harmony between
national, county and sub- county spatial planning requirements ( Section
103 (a) of the County Governments Act, 20L2) .

In order to avoid conflicts with National and County Governments:

16 lPage



a) The Commission should not pefform day to day planning
function for this will be in conflict with its monitoring and
oversight responsibility. If the Commission performed a day to
day planning activity, it would submit reports to the National and

County Governments. This would be most undesirable for an agency

with an oversight responsibility.

b) The performance by Commission of day to day planning functions
would be in conflict with the Constitutional mandate of County

Governments, Corporate Cities and Municipalities.

c) The Commission cannot perform planning functions on behalf of
both levels of governments; because its oversight function
mandates it to ensure that the two levels of government are

accountable to the people of Kenya in performing their Planning

functions.
In exercising its oversight role the Commission should ensure
that National and County Governments adhere to Constitutional
principles, policies guidelines as well as approved physical
development plans. It is worth noting that in executing its functions
(which include oversight over land use planning throughout the country ),
Section 6 (1) and (3) of the National Land Commission Act,2012 gives the

Commission powers to execute its functions including taking any

measures necessary to ensure compliance with the Principles of Land

Policy set in Afticle 60.

The Bill has been drafted in a manner that it separates functions of the

national government, county government and the National Land

Commission and as such the concerns raised by a few of the stakeholders

regarding the possibility of encroachment on functional areas assigned to

either of the two levels of government or the Commission does not have

any basis at all.

5.2 Support to Devolution

The Bill promotes devolution by assigning duties and
responsibilities to counties in plan preparation, review, approval
and implementation as demonstrated below:

17 lPage



a

a

a

5.2.L Institutional Framework
Clause 13 -The County Executive Committee member responsible for
physical planning shall be responsible for:
) formulating a county policy on physical planning;
) approving county physical development plans;

sectoral planning levels.

CIause 14 - (1) there is established the office of the County Director of
Physical Planning which shall be an office in the county public service.

- (2) The County Director of Physical Planning shall advise and be
responsible to the County Executive Committee Member in charge of
physical planning.

clause 16- The County Director of Physical Planning shall be
responsible for:
F advising the county government on physical Planning matters that

impact on the whole country;
F formulating county physical planning policies, guidelines and

standards;

plans;

planning at the county level;
F And recommending to the county government the establishment of

planning units as may be necessary.
Clause 2S-establishes Regional Joint Physical Planning Development
Committees responsible for preparing Regional Physical Development
by mutual agreement between two or more counties. This encourages
counties to cooperate in the process of planning utilization of resources
whose location cuts across more than one county.

a
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5.2.2 Types of Plans

Clauses 32- 39- County Physical Development Plans
The county Physical Development Plan shall be prepared, approved

and revised by respective county governments

Clauses 40- 46- Local Physical Development Plan
The local physical development plan shall be prepared, approved and

revised by respective county governments

Clause 47 The declaration of a special planning area is the
responsibility of respective county governments,

5.2.3 Development Control and Enforcement

Clauses 49 66; Development control and enforcement are

responsibilities of county governments.

a

a

a

5.2.4 Dispute Resolution

Clause 68 (1) (g) - A representative of the council of governors is a

member of the National Physical Planning Liaison Committee

Clauses 70-83 Establishes county physical planning liaison

committees. In line with the distinctiveness of the two levels of
government - Article 6 (2), appeals against decisions of the county
physical planning liaison committees will be heard and determined by

the Environment and Land Court and not the National Physical

Planning Liaison Committee.

6.0 Regional planning Vis a Vis Inter County Planning

6.1 Regional Planning

It is planning for a homogeneous area transcending more than one county

and includes planning for metropolitan areas, drainage basins, national

transpoft corridors, conservation areas and wildlife migratory corridors

6.2 Inter- County Planning

The term inter county planning is limiting since it only defines a scope
which is majorly administrative.

a

a
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7.O Physical Planning Bill as the Framework Law for
PIann ing

In spite of the County Government Act, 20L2 providing for preparation of
various plans at the county level, it does not provide the framework
for preparation of these plans and thus it is not a physical
planning law.

The physical planning law will guide the preparation of physical

development plans at the two levels of physical planning without creating
two parallel regimes of physical planning.

8.0 Justification for the Proposed Institutional Structure
at the National and County Levels

It is important to retain the proposed oftices of the National and County
Directors of Physical Planning under Clause 10 and 14 respectively for ease

of coordination of the planning function at the two levels of government.
By establishment of the office of the County Director of Physical Planning,

the Bill seeks to establish and strengthen the counties for effective

execution of their planning function.

The planning functions at the two levels of government are distinct as

already explained above. Therefore, they do not overlap in any way with
those of the National Land Commission.

The proposed National Physical Planning Consultative Forum under Clause

5 should be sustained for purposes of resource mobilization and awareness

creation on planning matters, The functions of the Forum not in

contradiction with those of the National Land Commission

9.0 Consistency with Existing Legislation
The preamble to the County Governments Act, 2012 states; "An Act of
Parliament to give effect to Chapter Eleven of the Constitution; to provide

for county governments' powers, functions and responsibilities to deliver

services and for connected purposes"

The Preamble to the Urban Areas and Cities Act, 2011 states; 'An Act of
Parliament to give effect to Article 184 of the Constitution; to provide for

I

I

I

20 lPagr:



the, classification, governance and management of urban areas and cities;
to provide for the criteria of establishing urban areas, to provide for the
principle of governance and participation of residents and for connected
purposes"

The County Governments Act, 20L2 deals with the powers, functions and

responsibilities of county government to provide services while the Urban

Areas and Cities Act, 20tL deals with classification and management of
urban areas. Therefore, the two statutes do not deal with physical

planning matters and should be aligned to the Bill.

The Bill is the principal law with regards to physical planning and provides

for uniformity in standards, norms and policies across the nation as

required by Article 191 (3) (a) and (b) of the Constitution.

Does the Bill resonate with the Environment and Land Court Act,
20LL?

Stakeholders assert that the Bill does not resonate with Section 13 (2) (a)

of the Environment and Land Court Act 2011. In Petition Number 13 of
2OL6, the Environment and Land Court was invited to determine a dispute

on development permission granted under the Physical Planning Act, Cap

2862, At paragraph 30 of the judgment, the Court pronounced itself thus
" The dispute herein is related to land use planning, or land administration
and management, or is otherwise a dispute relating to environment and
land. It follows that this court has jurisdiction to try the subject
matter of this suit." (Emphasis added). Environment and Land Court
has jurisdiction to hear and determine disputes on physical planning, The

Commission's position that because physical planning is not mentioned in

section 13(2)(a) of the Environment and Land Court Act, 2011 the Court

should down its tools is a jurisprudential oddity not suppofted by any legal

authority.

10.0Response to Land Reform Agenda
In response to land reform agenda:

. The County physical development plans- Clauses 33, 35 and the
Second Schedule of the Bill adequately addresses the challenges of

I
I
t

I
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rapid urbanization characterized by informality in urban
development, uncontrolled urban growth and sprawl food insecurity
and land use conflicts.
The Local physical development plans - clause 41 and the Third
schedule addresses issues of acute shortage of housing, land use
conflicts and informality.

ll

ll.0Progressive and Value Addition
Contrary to the assertion that the content and scope of the Bill is limited to
urban areas and does not cover new areas of concern like rural areas,
marine, mining, transport planning, environmentally fragile areas and
trans-national areas under Clause 33 the bill provides for a framework to:

)' guide for rural development and settlement
F guide rural development and settlement;

F guide the use and management of natural resources;
) enhance environmental protection and conservation;

social developments;
F improve transport and communication networks and linkages

Further, Clause 47 of the Bill provides for declaration of special planning
areas to address unique development and environmental potential or
challenges.

12.0 Conclusion

In conclusion, the Bill meets the Constitutional threshold of public
participation, accords to the devolved system of governance, relates with
other existing relevant legislation, respects sound planning theory and is

consistent with global best practices. The allegation that relevant

stakeholders were not adequately involved is incorrect.

The Bill addresses both the broad and specific subject areas of Physical

Planning which includes land planning, land use planning, spatial planning,

urban and regional planning and town and country planning,

ll
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13,0 SPECIFIC COMMENTS ON CONCERNS RAISED BY
THE KENYA INSITUTE OF PLANNERS (KIP)

ISSUE CONCERNS
RAISED BY
KIP

THE
MINISTRY'S
RESPONSE

JUSTIFICATION

1 Title The Planning
and Regulation
of Land Use and
Development
Bll, 20L7

Sustain the
Title as is
t'Physical

Planning Bill"

a The proposed
amendment of the
title is ambiguous
and limited in

scope towards land
use planning and
regulation only,
The title "Physical
Planning Bill" is all
encompassinq

a

2 interpretatio
nof
Development

"Development"
means any land
administration
processes.... .

Reject a Development does
not include land
administration.
Land
administration
refers to the
process of
determining,
recording and
disseminating
information about
ownership, value
and use of land
Definition of
"Development"
should be as
indicated in
section 3 of the
Physical
Planning Act CAP
286

a

o

3 Public
Pafticipation

There was no
andadequate

effective Public

There
adequate
public

WAS a There is evidence
of stakeholder
engaqements,
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participation pafticipation in
the
preparation of
the Bill.

public participation
fora and comments
from various
stakeholders
including KIP
received.
The relevant
comments were
incorporated.

a

4 Jurisdictions
of the Act

Include that this
Act shall apply
in the entire
territory of the
Republic as
delimited in
Article 5 and all
land as defined
in Aticle 260 of
the Constitution
of Kenya

Agree with the
amendment
but provide for
exemptions of
such areas as
the Cabinet
Secretary may
by notice in
the Gazette
specify,

The physical
planning legislation
should apply to the
entire territory of
Kenya.

a

5 Citation A Bill for An ACT
of Parliament to
bring into effect
article 66 of the
Constitution, to
make provision
for the planning
and the
regulation of use
and
development of
land, and for
connected
purposes

Sustain
citation
proposed
the Bill

the
AS

in

The Bill is not
restricted to Article
66 but gives effect
to Articles 10(2d),
42, 43,60, 186,
le1(3XaXb),
Section 2t of Part I
and Section B of
Paft II of the
Fourth Schedule of
the Constitution

a

6 Inconsistenci
es with other
legislations

There is need to
add the phrase
"Principal law
in physical
planning" at
the
interpretation to

Agree with the
proposed
addition

. The Bill is the
principal law with
regard to physical
planning as
contemplated in
Article 191(3)(a)(b)
and the Fifth
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emphasize that
this Bill is the
mother physical
planning law,
This will help
solve cases of
inconsistencies
for instance;
The type of
plans proposed
by the Bill are
inconsistent with
plans proposed
under County
Government Act
, 2012 and the
Urban Areas and
Cities Act,2011

Schedule to the
Constitution.
The principal law in
physical planning
should provide for
Wpes, contents,
process of
preparation,
approval and
revision of plans.
Clause 32(1) and
(a) and the Second
Schedule provides
for the contents of
the County Spatial
Plan provide in
Section 110 of the
County
Governments Act
Clause 41 and the
Third Schedule Part
C provides for the
contents for
renewal and
redevelopment
plans
Clause 41(e) and
(fl addresses the
issue of integrated
development plans
and municipal,
building and zoning
plans
County
Governments Act
2012 and the
Urban Areas and
Cities Act, 2011 are
not physical
planning statutes
and cannot

a

a

a

a

a
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prescribe types,
contents, and
process of
preparation,
approval and
revision of plans.

7 Planning
Authorities

Every Planning
Authority has a

duty to seek the
opinion of the
Kenya Institute
of Planners.

Reject the
amendment

a The proposed
amendment is

contrary to the
provisions of
section 12 (1) (b)
of the Physical
Planners
Registration Act
No. 3 of 1996
which mandates
the Board to
recognize other
planning
associations
without specifics.
A forum for
consultation has
been provided in
clause 5 of the Bill

of which KIP is a
member.

o

B Establishmen
t and
designation
of Planning
Authorities

The Cabinet
Secretary should
not be a

Planning
Authorities

Reject
proposal

the a The Cabinet
Secretary should
be a Planning
Authority, but may
delegate certain
responsibilities
The physical
planning units
should be headed
by registered
physical planners

a

9 Qualifications
of National
Director and

Possesses a

minimum
post-

a Reject the
amendments
on

The proposed
amendments on
qualifications of the

a
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County
Director of
physical
Planning

graduate
qualification
that is

accredited
asa
professional
degree in
urban and
regional
planning or
any of its
associated
sub-
domains
from a

university
or
institution
chaftered
and
recognized
as offering
such
programme
s;
Has
knowledge
or working
experience
in either of
the following
fields -
a) natural

resource
managem
ent;

b) environme
ntal
science;

c) public
administra

a

qualifications
of the holder
of the national
and county
physical
planning
offices

holders of the
national and
county physical
planning offices
contradict with the
provisions of
section 12 (1) as
read with section
2l of the Physical
Planners
Registration Act
No. 3 of 1996

. Allowing
professionals with
qualifications other
than
urban/regional
planning or both
will result in a
profession with
pseudo
professionals.

I

t

t
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tion and
governanc
e;

d) urban
mana9em
ent;

e) planning
law;

f) social and
community
developme
nt;

g) Economic
lannin

10 Principles
and norms

a The plan
making
principles and
norms should
be made
clearer

a Agree Clause 4 provides
for principles and
norms
Insert sub-clause
4(e) to read
"Principles and
guidelines in the
National Land Use
Policy"

a

I
I

I
I
t
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L4.O PLANNING
COUNTRIES

LEGISLATION IN DIFFERENT

Continent/ region Country Title of legislation Year of
enactment

South Asia Malaysia The Town
Country Planning
Act 1976

and 1976

Sinqapore Planning Act, 1998 1998
Philippines National Land Use Act

2010
2010

Thailand The
Development
1983

Land
Act of

1983

Oceania Countries Australia Planning and
Development Act 2007

2007

New
Zealand

Town and Country
Planninq Act , 1977

t977

Canada Urban and Rural
Planninq Act, 2000

2000

Haiti Physical Planninq Act 2003
Trinidad/
Tobaqo

Town and
Planning Act

Country 1982

Barbados Town and Country
Planning Act Cap. 240

Amendments
done in 2007

Europe UK Town and Country
Planning Act, 1990

1947

Ireland Planning
Development
2000

and
Act

2000

Germany Spatial Planning Act -
Raumordnungsgesetz
ROG

1997

Sweden Planning and Building
Act,1989

1989

Spain Land use Act 1956
Serbia/
Austria

Planning and Building
Act

2009

Scotland Town and Country
Planninq Act, 1997

L972
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Continent/ region Country Title of legislation Year of
enactment

Continental Asia India Town and Country Act 1960
Nepal Land Survey and

Measurement
Act 1976
Land use Planning and
Approvals Act

r976

1993Sri Lanka

Africa Uqanda Physical Planninq Act 2010
Tanzania Land Use Planning Act 2007
Botswana Town and Country Act t97B
South
Africa

The Spatial Planning
and Land Use
Management Act,
2013

20t3

Namibia Land Ordinance 11 of
1963

1963

Nigeria Urban and regional
Planninq Decree

t992

Rwanda Organic Land law
Land use
Development
Planninq Law

and
and

2004
2011

Ghana Town and Country
Planninq Ordinance

1945

Zimbabwe Regional, Town and
Planninq Act - Cap 29

t976

Zambia Town and Country
Planninq Act

I
I

T

I
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15.0 ENACTMENT AND REVIEW OF
STATUTES IN SELECTED COUNTRIES

PLANNING

Note that titles to planning statutes are rarely amended
following parliamentary review

Country Title of I islation
England Housing and Town Planning Act, 1909

Housing and Town Planning Act 1919
Town planning Act, 1925
Town and Country Planning Act, lg32
Town and Country Planning 1947
Town and Country Planning 1954
Town and Cou ntry Planninq 1990

Malaysia Town Planning Bill 1923
Town and Country Planning Act, 1976 Reprinted in
1998, 2001 & 2005

Scotland Town Country Planning Act, L997
Amended etc Scotland Act 2006Plannin

Denmark Planning Act 1991
Planning Act,2007

Nigeria Land Use Act, 7978
Nigerian Urban and Regional Planninq Act, t9g2

Singapore Planning Act. Cap 232 of 1998 statute not
reviewed

Israel Planning and Building Law 1965
Planning and Building Law 1991

Uganda Town and Country Planning Act Cap 246
Physical Planning Act,2010

South Africa Physical Planning Act,1967
Physical Planning Act, 1991
Development Facilitation Act, 1995
Spatial Planning and Land use Management Act,
2013

54 | Page



'r rrr:rl
TCITAI(

TOWN AND COUNfi PLANNERS ASSOCIATION OF KENYA

White Cr:urt, Galana tioad, Kilintani
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Our Reference

NA/ Y I8/ FO2

Your Ref'ercncc Datc
20 February 20ltl

Clcrk of thc National Assembly
Main Parliarnettt Buildings
Nairobi

Dear Sir,

\ftIv$-cf\c-A\Btf"f..(tsV
PHYSICAI. PI,ANNING BILL 2OI7 . MEMORANDA TO'I'IIIIflffi{lfltsTI
BY TOWN AND COUN',I'Y PLANNIIRS ASqq9IATION OF KENYA (TCPAK)

'l'he'fown and County Planners Association of Kenya ('l'CPAK) is registered attd approved professional

rlssociation in Kenya fbr town planners, land user planners or physical planners. hr line with the Constitution

of Kenya 2010,'I'CPAK motto is "Bcttcr Towns, Countics and Country". Thc associatiott is a metrrber

of the lntemational Society <-rf City and Regional Planncrs (Thc l-{aguc/Ncthcrlands). As a tnentbcr of thc

intcnrational comruunity, TCPAK prolnotes the LJnitcd Natious susttiinable developtrteut goals (SDG) and

ihc l.;c'r,' (,r'.'ban Agcndl.

At the gational level, 'I'CPAK works closely witli both national and county govcrnmcnt dcpartmcnts, thc

private sectol', NGOs and thc academia. 'ICPAK is a tuember ol'Kenya l)rivate Sector Alliance (KEPSA)

and also Kenya Property Dcvclopcrs Association (KPDA). TCIPAK ltas workittg partncrship with Kenya

Green Buildiug Society and the ltoyal Institute ol' Chartcrcd Survcyors (RICS, UK) among othcr

institutions.

Please receive nteuroranda on the Physical Plauning Bill 2017 tliat is presently bofore the National
Assembly. Outlined below is a sumrnary of the main coucertrs aud recomnreudations. Attached is also

specific comntents on and recommendations on each of the clauses/sections ol'the Bill.

SUMMARY OF MAIN CONCERNS ON THE BILI,

l.Supremacy of the Constittltion

According to Article 2(1), the Constitution is the supreme law of'the Rcpublic and trinds all persons arrd

all State organs at both lcvcls of govcrnutetrt.

-Ar-ticle 2(1)'l'he vatidity or legality of this Constitutiort is rtot subject to challenge by or bclbtc any

court or other State organ;

-Article 2(4) Any law, including customary law, that is inconsistent with this Constitution is void to
the exteut of the inconsistency, and any irct or ourission iLr corttrirvcntion o{'this Clottstittttiotr is invalid.

2. Thc name and title of "Physical Planning" Ilill cotttravenes iuudatnetrt:rl (lonstittrtion Articlc 2 on thc

Suprelracy ol'tlte Constitution - Artic:lc 2(l), Articlc 2(3) attd Article 2(4) olConstitutiotr as it clrallenges

rhc suprcmacy, validity or lcgality ol'the Cl<ustitution, iuconsistcnt witlt tltc Clonstitutiott and thc titlc ol'thc

tlill is thus void and invalicl.

t
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TCIDAI(
"Better Towns, Countles and Country"

3, 'l'he Clonstitution Article 66 and the Fitth Schedule requires speoific legislation by such namc and style
- Regulation of [,and Usc urtd Propcrty. The Bill bcfbrc Parliament/Nzrtional Assernbly is "Physlcal
Planning Bill". This title and rrarne of the Bill is totally not contcrnplatcd and trot at all provided tbr in
Constitution Articlc 66 and thc Iri{lh Schcdule on rcgulation ol'land use and propcrty, This namc and titlc
of the Ilitl is not provided fur or at all contemplatcd anywherc in the Clonstitr"rtion,

4, l'he Titlc ooPhysicul l'lanning" and the continued use of'the tenrr "physical planning" in tlre body of the
Bill intentionally conf'uses, distorts, corltravenes and is inconsistent with the Constitution provisions -
Articles 60,66, 67(2h),68(b), 162(2b), Iiourth Schedrrle Par1tll2l, and trilth Schedule/Article 6(r and also
as read togcther with both the National Land Policy and the National [.and Use Policy 2017,

5.Lrtnd Use Planning and I'roperty Regulation Bill -'l'hat we advise thc name and title of the be guidcd
by and be consistent with the letter and spirit of the Constitution as provicled for in Article 66 and the Fifih
Sclredule and also Articles 60, 67 and 6lJ. Wc thcre rccommcnd the name 'ol-and Use Planning and
Propcrty Regulation" Ilill.

6. Where "Physical planning" appears in the Bill the sarne be replaced with "land use planning"

7. lihe Bill anC fl;ir t'ti,ti.i"inr.lcr{ .i!e uf il-re terlil "'f.'ll,y:;i,i:al PI:rr"inil:9" irl thr: I}ill is irconsil;temcy'r",'ith,
conlravenes :tnd c{uscs morc conl'usion nnd conflict with othcr existing legislation- County
Governnrents Act 2012; Lirban Arcas and Clities Act 20ll;National Lancl Commission Act 2012; arul
Environmcnt and Lancl Court Act.

8. Section 87 of the Bill contravencs and is inconsistent with the Constitution Article 185(4)
-Section 87 of the Bill be deleted as it attempts to sncak iu a constitutional amendment and anrendment to
Sectious 110(3) and 110(4) of the Cor.urty Governments Act as the same is uot disclosed in the Objects and

Memoranda of the Bill and this is against Parliarneut Standing Orders;
-Section 87 of the Bill is in conflict with the Constitution ArticlelS5 (4) - the county assenrbly to receive
and approve county plans and policies;
-'I'his proposed amendrnent is nnconstitutional as it offcnds the Clonstitution Article 185(a);
-The dircct stakeholders/county asscmblies have noL been consulted at all on this martter. 'l'his is against thc
Constitution Arlicles l0(2a, 2c) on public participation and transparency and 35(Access to information).

9. Many and llloatcd-Member Sizc National lnstitutious and Ollices in contravention of thc
Constitution Articlc 189 and Intcr-(Jovcrnmental ltclations Act
'l'he Uill creates many bloated-mernber size institutions and offices at national lcvel with unclear/
duplicated/contlicting, supertluous and competing tirnclious and contrrtvcncs thc Intcr-Govcrnmentarl
Rclations Act. Thesc inclucic Cabinct Secretary, National l.and Commission, National Physical planning
consultative forum; National Director ol'l'hysical l'Ianrting; National Physical Plattnitig I-iaison courtuittcc,
ilnd regiorral joint physical plantring dcveloptrtent cotrttttitlccs.

-lior example, the National I')hysical I)lanning consultative lbrutr and National Physical Planning Liaison
Clornrnitlcc havc ovcr 60 rnonbcrs ancl nrany of'thcsc urcrnbcrs havc lirnitccl tcchnical iuput irr Iancl usc

planning and property regulation. Past cxperiencc has shown that such bloated size institutions are

inctllcicnt and not ettectivc attd a <1rain on lirnitcd prrblic rcsourccs,

2
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-Thc National physical planning consultative forum duplicatcs t'unctions that can bcst be handled by joint
intergovernmcntal committcc cstablished by national arnd oounty governtncnts under scction 23 of the
Intergovemnrental relations Act,
-l,and use planning and county planning arc functions I\rlly devolved to tlte courrty governmellts and
therelbre there should be only lre one or two national institutions to forntulittc policy and getteral guide lines,
coclrdinate and oversee planning try the counties- Constitution 4tl' Schedule, part I paragraph 8.

10. The Bill falls short of addrcssing fully and comprchcnsively all ooland clements" as defined in
Article 260 of the Constitution - Land includes: the surtace of the eafth and sub-surf'ace rocks; any body
of water on or under thc surfhcc; rnarinc watcrs in tcrritolial sea and exclusivc econouric zone; natural
resourccs complctely containcd on or undcr thc sur{acc; air spacc above thc surfhcc. This moans thc Bill
fails to addrcss vast regions of the country and key ccououric scctol's - waters, ruarine resources, forests,
parks and wildlife, biodiversity, r'ocks, urinerals, petroleuur oil etc.

10. 'l'he Bill fails to fully include rural, agriculture, liveslock, wildlifc parks itnd rcse rvcs, mining land
rusc pllnning and dcvclopment control.

Tlris nreans that atrout 90% of the country area attd 75't/o ot' I(enya population rcmains unplannccl and

uncontrotled. Already the issuc oi'land srrb-division in rrrralirrc)as is a urertter ol'natioual concent aud a threal
to rratiorral lbod security and envirr)umentnl conservation. 'l'he omission of rural area planning and
regulation contravenes Articles39, 40,42,43, 60, 68 ancl 69 ol'the Constitution.

I l. Thc Bill fails to tully addrcss thc cornplcx land usc isslrcs in urban areas- hor-rsing, industrics, cornrncrce,
rccreation end green open spaoes, riparrian zlreas, infrastructure and utilities, transport(roads, rail, airports,
ports and waterways, Non-motorised transport etc

12. Property: The Bill tbils to totally cover Property regulation as required ir.r tlie Constitution Article (16 
,

2(j0 and the Fifth Schedule on regulation of Land tise and Properly.

13. The Bill fails to recognise the unique land use and property regulation requirements for different
land tcnure systems as contained in thc Constitution Articles 61, 62(Public Land), 63(Community
Land) and 64(I')rivatc Land).

14. Thc Bill is of limited scopc, intcrnally inconsistcnt, contradictory, nrixed-up and has too many
errors of flow and content and c:rnnot be implcmentcd
-For example, Section 5 o['the Bill and the First Schedule are openly contradictory;
-The tlill has no provision tbr rcgistration of scrvicc providcrs; training instilrttions; rolc ol thc public/privatc
scctors; anc'l rationalisation t-r['sta11'prcscrrtly in national/county govcl'rllnents.

15, In linc with the Suprcmc Court Advisory Opinion Relereltcc (No 2 of 2014. Clause 312 and 316),
wc recouuneucl that thc Bill Lrc willtclrawn lrorn Parliarucnt/National Assembly and I'orwarded to the ACi

anci thc Law ftefr;r"n L-ommission for rcview and with fully participation of stakelioldeLs,

t(r. Ktry Slakcholder Institu(ions no( in thc Bill:'l'he Bill [ras lailed to ittclucle key stakeholder institutions
in land use planning and propcrty/buitding developnietrl, Wc rccotntncttd that thc institLrtions bclow bc

included in all institutions tt the ntttional, coLurty and towrt levcrl .'

l



TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA
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-'fown and County Planncrs Associatiort of Kenya
-Institution of Engineers of Kenya

Yours faithlirlly,

Mairura 0nrwenga
Chairrnan,
Town and County Planners Assuciation of Kenya (T(;PAI()
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Cell: i'254 725 028572
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Existing: Statement of thc: Objt:cts ancl ltcasons ftrr thc Bill; Part I; Part II; Part
111......I)art VII.

FnopOSliD AMIINt)uEilr', Dctcrc c:nrirc parr

,l ustilication:
-Mrrr.norirucitrrl r.r1' ()b.jects anrl reasons falls lar short of' tlre scopc and
rctlrrilcnrculs ol'thc Clorrslitulion Arliclc 66 ancl thc 5'l'schcclLrlc(Rcgulation ol'
lirnrl usr: and pxlperty),
- I'hc Mcurr:lranchrrl also atlcurpls to challcnge thc valiclity, lcttcr ancl spirit ol'
tlrc Clonstitution ancl ir; cortrary to Articlc 2(3) of'thc Constitutiorr

EXIS'I'lNG: A Bill frrr AN A(]'l' of l]arliarnent to rnarke provision for the
Ianning1l!_sgr lg_gylation ancl dev t of'larrcl arrd for corurcctcd SCS

PROPOSTEDAMIINDMENT: A Ilill fbr AN ACT otParliirment to give
cl'l'ect to Artic:[rr (j(r ol'the ConstitLrtion and nrake provision for the state to
regulate tlre use of arry larrd, or any interest in or right over any land, in the
intcrcst of tlcltnce, public salcty, public ordcr, public morality, public health,
or lancl usr: planning and cnsure investments in properties [renet-rt local
coururunities and their cconomies.
JI-lS'l'IFICAI'ION: To capture accuratcly thc precisc provisions and the letter
and thc irit oI' the CionstitLrtion

ItlXlS'l'lNG: I'h ical l)lnnni Act
I' RO POS I.] I) A M ll N I) M IiN'l' : t)c:lcte "l)[rys ical P l ann ing Act" and rcplacc
wilh "Lirncl LIsc Plirttuirtt attcl Propcrty Rcgulaliorr A.!'l-. 

.

JUS'I'I}'ICA'I'ION:
-'l'[re ternr "l-ancl uscr" is in lint: with the C-'onstitLrti<ln- Articles 2(3),2(4), (r0,

(r(r,67. (;8,260, Iit'rurth Schcclulc Part l/21 and [;il'th Sc:ltcclulc (Rcgulation ol'
laud Ltsu artd pnrpt:rty).

TOWi ^{O 
COUiry rtAxflEir 

^s30cl4llot 
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COMMENTS ON SPEC]IFIC CI,ATISBS OF TI{E BII,,I,
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-'l'hc tcrnr "l,hysical planning" is rrot at all providecl fbr or rccognizcd at all in
thc Cionstitution of l(cnya 2010.
-'lhc tcrm "l,hysical planning" is intcrttionaily causing cottlitsion and not in linc
with thc lcttcr ancl spirit ol' thc Llonstitution iu Articles (;0,66, 67, 68, 4th

Scheclule l/2 I ancl 5tl' Scheclulc.

III TI
TOIDAI(

)
INTERPRETATION

IIXIS'I'ING:
-l)cvelopment; "clcveloprrrcnt" lncal)s carrying out ally works ott laud or niaking
any uraterial change iu thc usc oi'any structttres on thc lancl;

-Land use pl:lnniLrg;"lantl usc pIaurrirrg" refers to a llranclt ol'physical plannirtg
encornpassiug various discriplines which seck to ordcr and t'cgulate land usc in
an cl'tlcicttt and ethical way;

-l)hysical planning; "physical plirnnittg" ref'crs to tltc activc proccss of
organiziiig tiic:;t: uctulcs i.t.lti fairr:titrti t.r cnsulc oldclly ahJ cliccli'rc sitting ot
looation ol'lancl uscs, ancl it cnconrpasses dcliberatc detenlin:'rtiou of spatial
plans with an aim ol'achicving thc rnost optirnum lcvcl of'lancl utilization in a

sustainatllc rnarrncr.

-Spatial planning; "spatial plannitrg" nrearls a plan that outliucs thc spatial
expression to r"rational and county dcvelopuieut policies aud integrates proposals
fr"onr various sectors and includes identi{lcd rlofl lnvcstnlents

PROPOS ET' AMEND M II N'I' :

-"architcct" is a prot'essiorralregistcrcd under relevnnt lcgislation of architccts;

-"agriculturc Llsc" includcs land Ltttclcr crop farmitrg and as clclinccl in rclcvant
agricultrrrc lcgisiation;

-"ltuilding line/setbacks" rnciurs thc rccprirecl scparatiort bctwcen a lot linc
(ancl/or right-of-way line) ancl a buildiug or structure within whicli building is

prohibitcd;

-"truilding height" is thc vcrtical tlistaucc li'orn the lowcst existing grade at the

wall o1'the building to the highcst poirrt ol'the coping ot'a flat roof or to thc

avcrilgc hcight ot'thc highcst gablc of a pitch or [iip roof';

-"citics" arc as dcfrned uttder thtr IJrbatt Arcas and C-]itics Act;

6

-"cornrnunity land" utcaus land as iiclincd in Articlc (r-l of'thc Clonstitutioru
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-"contractor" is that pcrson or tinn undertaking any building or civil works and

registcred under relevant legislation on constlllction works;

-"Courrty" rncans the tlivision of the territory of Kenya speoificd in thc First
Schedulc as provicled lbr in Articlc 6( I ) of the (-lonstitution;

-"County Executive Courmittee Meurber" rlleans tlie CECM responsible {br
land usc plaruring by which the executive authority of the county is vested in,
ancl exercised by, a coullty cxcculivc comrnittcc as providcd for in thc
Constitution Article I79;

-"County Covcrnmcnt" Thc govcrr"uncnts at thc national and county levcls arc

distinct and intcr-depcndcnt ancl shall concluct thcir rnutual rclatious on thc bitsis

of consultation and cooperatiorr as provided fur irr Articlc 6(2) of thc

C--onstitution;

-"devclopment" (a) the making oIauy uraterial clrange in the use or density ol'
any buildings or land or the subdivision of any land which fbr the purpose ol'
this Act is classi{led as Class "A" clcvcloprnent; and
,ib) rlie e:'rction of s'rch [:r-rilJirigs; or' 

',r 
r.rrks ai,d lhc cai'iyiuB out of sucl', bililcllug

opcrations, as thc Clabinct Sccrctary rnay liom limc to time detemiine, whicli
Ibr the pulposes of this Act is classified as Class "ll" developrnent: Provided
that-
(i) thc carrying out 01'works lbr thc maintcnancc or improvement or other
altcration, of or additit)rl to, any building where such alteration or addition docs
not exceed l0 pcr ccnt ot'thc tloor arca of the building mcasured on the date this
Act bccomc's applicablc to tho ilrca in which that building or land is situated;
(ii) the carrying out by a competent autliority of any works required for the

construction. mainteuar)cc or inrprovcnrcnl of a road, if the works are carried
out on land within the road rcscrves;
(iii) the carrying out by any Courrty Covernrnent or stafutory body of any works
Ibr the purposc of inspectiug, repairing or renewing any scwers, maitls, pipes,

cables clr other apparatus, including [rreaking-open ol'any street for that purposc
and the installirtion of services by such County Govcrnmcnt or statutory body,
shall not constitutc clcvclopmeut tbr thc purposes ol'this Act:
Provided furthcr that any County (lovemment or statutory body shalI within
scvcn days, altcr cornplction of' works carricd out as in subparagraph (iii),
rcstorc thc sitc to conditions that would not bc iniurious to users and tltc
enviLt'ltrrnent; Iror the avoidattce o1: doubt, it is hcrcby declarcd that, Ibr thc

purposcs o{'tliis Act-
(a) the <lepclsit o1'rellso, scrap or waste uraterials ou laucl iuvolves a clutugc o1'

usc thcl'eol';
(b) the Lrse as two or more clwellings oI a building previously used as one

dwcl I i ng corrstitulcs Cl Iass "A" devc loptttcnt;
(c) the ereotiorr o['morc lhun onc clwclling or shop or of'botlt dwelling atrd shopI

7

or1 orle p lot corrstitutes Class "A" devclopnretit;
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(d) the disptay o1'zury advertiscmcnt constitutes Class "A" development;
(e) the use of any buildings or land within the curtilagc of a dwelling for any
purpose incidcntal to thc cnjoyment of the dwellirrg constitutes Class "A"
developmcnt; "as in the existing Physical Planning Act of I996";

-"development a1:plication" tneaus an applicatiou to develop land;

-"development permission" ffrearls a developrnent permission granted by a

county to an appliciutt to develop laud;

-"educatiou use" includes fbrnral schools(pre-prirnary, pritnary, secondary),
colleges, univelsity, re search institutions, village polytechnics, special
education institutiorrs;

-"encrgy gencration plant" includes hydro powcr, geothennal, thennal, wind,
solar, nuclear plants;

-"enfiorceLnent notice" rneans a notice served by a local authority uncler section
38 orr the owner, occulrier or developer of the land rcquiring that owner,
o';ciipicr ,.lr iie'l;lo1:,ur ic cciltliiy v,rith i;rov::sioiiri ,:if ,,i',al- s*ciiorr;

-"engineer" is that person or lirtn providing engineering services and rcgistered
under rclcvant lcgislation on cngineering;

-"Environrnental lmpact Assessment expeff" is that environrnental cxpert
rcgistcrcd under relevant legislation on environment;

-"1'loor area", is the burilding total floor area;

-o'l'orests" are those public and private forest areas as defined in relevanl.

legislation on forestry;

"function" includes power and durties;

-"health l'acilities" iricludes hospitals, health centres, dispensaries and clinics or
as dcfincd in rclcvant heath lcgislation;

-"intbrtnation and communication tcchnology intrastl-ucture" includcs post

otliccs, bitsc stations, radio/TV statious;

-"inl'rastructure laud use dcvclopmeut plan" rncans a land usc platr showirrg the

location, corridor nctwork, wayleave, land budget and integrated land use for
trunk inft'astructure- electricity, r:il/gas pipeline; water supply, seweragc, IC'T

cables ctc, ancl in relation to lionting land Lrses;

TCIDAI(
towN af,o couxrt tLAf,xErl AtloclArloil o[ (sffYA

oo

-"land" includes-'
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(a) the surfhce of thc carth and thc subsurfaoc rock;
(b) any lrody of watcr on or ut]der tltc surface;
(c) marinc watcrs in lhc tcrritorial sca and cxclusivc cconornic zonc;
(d) natLrral rcsoLrrces complctely contetincd on or under thc surface; and
(e) the air space above thc surface; as define<l in the Constitution Arlicle 2(i0;

-"lancl survcyor" is tlrat pcrson or llrm providing land surveying services and

registcrecl unclcr rclevant legislation on land surveying;

-"larrd use planning"; is tJrc systeuratic process by which land and water
potcutial, itltcrnativcs Ior land use, and ecor-urrric an<l social corrditions are
assessed in ordcr to sclcct and adtrpt thc bcst laud use options whose purposc is

to sclcct ancl pul into praclicc thosc larnd r.rses that will bcst meet the nceds ol'
thc pcoplc whilc sa{'egr"rarding resources tbr thc tuturc;

-"[aud valucr" is it pcrson wltosc f ob is to cstimate the value of land that is to bo
purchasccl.

-"iiv'r;516q;i ti.,c" iitci.rclc:, li,ri.l '.ini{cr iivc,ito;k iiieliilig ilii(i rt.tit(;hcs;

-"marine and lishing arca" is a clcarly clellncd geographical space, rccognizccl,
dcdicalcrl irncl ntanagecl, through legal or other effbctive lncans, to irchievc tlie
long-tcrm conscrvation of ttaturc with associatcd ecosystclr services and
cultural varlucs relating to rnarinc lil'c;

-"rrrining" inoludes extrnction ol'petroleurn oil ancl gas, rninerals etc. and as

clcfined in relevant mining legislation;

-"National Government" is the governnlcnts at the national and county levels
are distinct and intcr-dcpcnclcnt and shall conduct their mutual rclations on the

basis ol'consultation and cooperatiorl as providcd lbr irr Article {i(2) of thc
Constitution;

-"natul'al resourccs" Inealls thc physical non-human firct<lrs and cotttponcnts,
whethcr lcncwalrlc or non-rcr'rcwarblo, including- (a) sunlight; (b) strrlircc and
groundr.vatcr; (c) Iirrcsts, biodivcr-sity and gcnctic resourocs; and (d) rocks,
rurinerals, ltlssil lucls atrd otltcr sourccs o1'cncrgy; as defincd irr Articlc 260 o{'
Clonstitution ancl incluclcs watcr lrodies, tlarine wate[s ancl cxclr.rsive cconomic
zonc, roc:ks, nriuerals, lbssil tuel ancl othcr sourccs of cnergy, airspace;

-"owncr", in thc casc oIll'cehold land ureans thc persotr owning such land, and

in thc casc ol'arry laud held rtnder a lcasc lbr a pcriod olnot less tharr teu years,

or lbr thc nalural li{b o('al)y pcrson or which is rcnewable fi'oru tinrc to timc at

thc will o['thr: lcrsserc indclinitcly, or lbr pcriocls which togcthcr with the first
liocl thcreol'anrount in all to not lcss than ten years, and includcs an nt

9
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who reccivcs rents or profits li'our any such persous and also any superintendcnt,
ovorscor, or ruanagsr or ilny such owncl' of thc ti'cehold or lesscc in respcct of
the lroldiug on which hc rcsidos as such superintcndcttt, overscer or manager;

-"Pltys icaI Planniug L ia ison ( ]otntn ittee" D111,1'.'I'I'l

-"Plirnning Authority" lneirns 
-l'hc C)ounty Govcntrncnt as provided for in the 4rl'

Schccltrlc ParL ll21 of thc Constitution ancl C.lounty planr"ring and development,
including-
(a) statistics;
(b) land survcy and nrapping;
(c) lrournclarics artd f'encing;

(cl) housingl ancl
(c) clcctricity and gas reticulatiotr and onergy regr"rlation as providcd in Part 2/8
of the Constitr.rtion;

-"pliuth"; is thc lowest part of the wall of a building that appears abovc ground
levcl, cspecially one that is fbrmed of a coulse o1'slonc or brick;

-"plur c/;vcr.1gc" is tirc. ratio of [ruil.iirrg co'rereclgrourrci dt'da io totni piot area;

-"plot ratio", is the ratio o{'tlrc builcling total floor zrrea to total plot area;

-"privzttc: land" consists of -(a) rcgistcrcd land hcld by ar)y pcrson undcr any freehold terrure;
(b) land held by any person under leaschold tcnurc; and
(c) any other land declared private land under an Act of Parlianient as defined
in Articlc 64 of the Constitutiou;

-"property" is dcfined as in the Constituti<ln Article 260 and includes any vested
or contingent right to, ur interest in or arising tt'orn land, or permanent fixtures
on, or improveurertts to, lartd;

-"public letnd" is-
(a) land which at the effcctivc datc was unalienated governrnent land as dctjncd
by an Act ol'Parliament in frrrcc at the eff-ectivc date;
([r) land lawfurlly held, uscd or occupiccl by any Statc organ, except atry suclr
lancl that is occupied by tho Statc organ as lessee urnder a lrrivatc lcasc;
(c) land translerred to the State by way of salc, rcversion or surrcnder; (d) land
in respect o1'wliich no intlividual or corumunity ownersliip can be established
by any lcgal proccss;
(e) land in respect of which rto lteir can be iclentiliecl by any legal process;
(1) all urincrals aud mincral oils as tlcfincd by law;
(g) govcrnnrent furests other tltnrr forests to wlrictt Arliclc 63 (2) (d) (i) applies,
governnrent garnc rcsctvcs, watcr catchrnent arefls, national parks, govenrment

ccially protecte<l areas; (h) all roacls anclanirnal slrnctuaries, and sp

L0
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thoroughlarcs provided firr by an Act o1'Parliamcnt; (i) all rivcrs, lakes and othcr
watcr boclic:s its clcfittcd by an Act of Petrliatneltt;

U)thc tcrritorial sc:a, thc cxclusivc ccououric zotrc atrd the sea llcd;
(k) the continental shelI
(l) rrll laucl lre'twec:tr the high aurd low water marks;
(rrr) auy laucl no( classiliccl irs llrivate or cornullulity land urrrler this (lonstitr-rtion;

ancl

(n) atry other larrrl <leclare<l to be public land by an Act of Parliament- (i) in
lbrcc al the c['['cr:tivc datc; or (ii) cnacted after the ef-fective date as <lefined in
Articlc 62 ol' tlrt: Llonslitulionl

-"cpantity survcy<;r" is that pcrson or t-irrn providing quantity survcying services
ancl rcgisti--r'ccl unclcl rc[)vant lcgislalir'ln on clrantity survcying;
-"c1Lrurry" lrloarls au arcA as clc:linccl in tlrc rclcvant mining Icgislation

-" ratcs"l i.s as rlcfinr--t1 irt rclcvant lcgislatiort on ratcs attcl rating

-"resirlentinl use" urcanri housing r)r a honrc placc tbr tirnrily occupatioti;

'"1ipilri.trl rr:ssrv.:" ,1, iliat ,-ir-r1"111",i '-rl'ccI t)l- iitlttl i,i't'.rl'lti a vl.lt'3r boJy' ilie.'"

constitutes its larger r:c()systenr nnd ils dcf rrred in rclcvant riparian legislation;

-"roa(l" nrcilns trrry roacl wtrcthcr public or private and includes any strcct,
sqLrirrc, r:ourt, allcy, briclge, tbotwzty, path, pitss;rge or highway whctltcr a

thoroughfarc or nt-rtl

-"mral [and use devekrprnent plans" includes lancl usc plarrs lbr sub-county,
warci. villagc, iuclivrdtrul larrn lrolcling and lamrcr homesteacl;

-"site dcvcloprnalt nraster plan" means a clctailcd plan or blueprint used to guide
dcvclopnrcnt ol' particular plot o[ land through deterrlination of the detailed
Itryorrt of an area in relatiou to thc uatural environnrcnt anclhtrmau rccluirements;

-"sak:guarding area" meaus auy areir adjoining any larrd owncd or occupied by
the anlerl torces of thc llcpublic ant'lwhich is dcclarcclby thc Cjabinet Secretary
by noticc in thc Gazctlc to bc a sa['cguarding arca ltrr the purposes of this Act;

-"short-tcnn pliln" nrcans a local lancl usc clcvclopmcnt plan which elaboratcs
in clctail policic:s und proposals in rclation to prccise arrezrs of land, ancl which
provides thc lrasis tbr both positive and regulatory planning to bc rcalized within
a spct:iliccl pcrioclof tinrc rrot cxccccliLrg l0 years and iuclucles-
(a) an action plan lur courprehensive lllanning ol'areas selected fbr intensive

chirugc, which is to t:onrrtrcuce witltirr a spcciliccl pcriocl, by improvcment, re-

tlc:vr:lopnrcnt or ucw dc:vcrklpnrc:nt, restoration and reuse of derclict lancl;

(b) arr aclvisory qrlan inclii:ating pcrrnittccl suLrclivisiorr and usc o['Iand spccilicrd

in srrch plirrr;

1.L
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(c) a subject plan for clctailctl trcatmcnt o['a partictllar aspcct of planning in

rclation to a part or the whole of a local physir:al dcvclopmcnt plan;

(cl) a part cli:veloptnent plan indicating prccise sites for inrmediate

implemctrtation o I' speci lic proj ccts or lbr ir I iettatir-rn purposes I

-"spccirrl planrring area" lneans all arca tltat cuts across the bounderries of two or

ruurre colulty or sub county goventntcnts arrd which has lancl use clevelopttrcnt

problenrs artd declared as such;

-"subclivision" in relation to land rnerlns the divisiorr ol'any larrd, other than

bLrildings hcld under single ownership, into two or lt-lore pafts whether the

sLrbdivision is lry conveyauce, tralrsf'er or paftitiolr or tbr the purpr:se of sale,

gift, leasc or atly othct'purlltlsc;

-"t[e l(etrya National I-lighways Authurity" lnearls the Authority of that nartre

established uuder the I(enya Iloads Act, 2007;

-"t[c Kcnya Rural ltoads Authority" uleaus the Ar.rthot'ity of that ttamc

establishe<l under the Kcnya Roads Act, 2007;

-"thc Kenya LJrtran l{oads Authority" nleans thc Attthority ol' that name

establishcd uttder the I(cnya ltoacls Act, 2007;

-"town plunncr" is a person holding of professional dcgrcc in town planning; or

town and countl'y planning; or urban rlnd regionzrl planning or such equivalent

fiorn rccognizcd univcrsity.

-o'traltsport land use devclopmcut plan" rrrciurs a land use plan showing locatiou,
corridor l'rctwork, waylcave, land budget and integrated land use tbr street, road,

railway, airport and water way or harbour and in rclation to lronting land uses;

-"urbAn centre" inclr.rde municipalities, towns, ttrarkcts and local celltres as

provided tbr utrclcr thc Urban Arcas ilnd Cities Act;

-"unalienated (iovertrmcnt land" tueans Governmcnt land whicli is not for the

time bcing lcascd to auy pcrson, or in rcspcct of which thc Clottrtttissioucr of'

Lancls has trot issr:ed atry lcttcr of alltltmerrt or resctvatiott.

-"Ltrbillr land usc clcvclopmcnt prlau"- incIudes long tertn land use plau, zorte

land Lrse develolltuettt plnrt, site lancl usc clcvcloputctlt plirtt.

-"valuati6n roll" is as clefined itr relevaut legislation on valuatiott 16ll;

-"wartcr Ll6clics" incluclc splings, wclls, borcliolcs, strcralrts, rivers, danr, lake and

sea;

TCIDAI(
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3. OBJECTIVE
s oF'l'Flrl
AC'I'

-"wetlands" arc water eu'eils as defined in relcvarrt lcgislation on environment
and wctlands;

-"wildlif'e sallctual'ies" includes national parks, ganle l'csel'ves, corrservalrcics
and irs definecl irr rclgli al! lcglsl4,tio-tr on wildlile
JUS'I'IITICA'I'ION:
-Many key temrs on lancl use and propcrty regulation are not providecl in
current Bill,
-Many other tenns are provided br"rt not expressed accurately and
co hensivel in current Bill

EXISTING: OB.IEC IIVES OF- THE ACT
PROPOSBDAMENDMBN'I':
-Deletc " Physioal planning" wherevcr it appears and replace with "land use

a11l1ll1

JLIS'I'l FI CA'l' ION : OIIJ ECT'IVES
-'l'o be revise and fbcused on ltcgulation ol'lancl use ancl Propcrty ris rccluired
by Articlcs 60,66,67,613 ancl thc 5'l'Scheclule of the Clonstitution

EXISTING:

PI{OPOSED AMIINDMENT :

.IUSTIFICA'I'ION

EXTS'I'INCJ:
-National Physical PIanning Clonsultativc l?orurn

PROPOSED AM IIN I)MICN'I'
-Delcte entire section

JLiSTIFICATION:
-'lhc crstutrlishrncnt of thc l"rlrurn contraveucs Article 6, 189(2) as rcacl

togcthcr with lntcrgt'rvcLnurcntal ltclations Act Sections ti(i), tl(l), l3(1)and
l3(2) ancl ucncrally scctions -3-23;

-'l'his lbrurl is too bloatcd (ovcr 60 nrcmtrcrs) and no spccial knowlcrlgc on

litncl usc ancl propcrty clcvcloprlcnt ancl no capacity to dcliver efficiently aud

4. I'ITINCII'I,I.]S
AND NORMS

5. NATIONAL
PHYSICAI,
PLANNING
CONSUT,"I'ATIVB
FORUM

el'fectivcrl and a draitt on blic resourccs
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TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Road, Killmani

P. O. Box 38O27-O01OO GPO, Nairobi, Kenya

Cell: +254 725 028572

E m a i I : t cpa kasso c i at io n i.cqya h oo. co m,/l n f otQtc pak,co m"Better Towrts, Countios an</ Country"

-The forurn is lhll of Cabinct Secretaries and appoiutees 01'CS
-NLC, as indcpendent and ovcrsight Cotttnission, cannot be part of the Irorum
-Functions of thc liorunr arc duplication of liurctions that arc already best
done by Cabinct Secrctary/Land, Cabittct Secretary/National 'l'reasury, NLC,
National and (--ounty Governmcnt Surnrnit ancl rclatcd cotnmittees under
Intergovcnuuental Rclations Act;
-No details on intcrnal opcrations, nreetings, decision rnaking and voting is

given
- Section 5(2) of the tlilt totally contradiots and irr conflict with the lrirst
Schedule ol Bill;
-Establishnrent ol Forum causcs morc conlirsion and conllicts in the I-and
Sector and is contrary to Supreme Court Advisory Opinion No 2 of 2014

6.FUNCTIONS OF
THE NATIONAI,
PHYSICAt,
CONSULTATIVE
F(J,RUX,T

7. NA'I'IONAt,
PHYSICAL
PLANNING
CONSUT,I'A'I'IVE
FORUM MEETINGS

EXIS'tING:
-providc fbrurn fbr consultalion on national .... . ..

-promotc cflcctive coordination. . . ..

-advise on the niobilization ol'adequate resources
-atlrz.st' oii li. ir ;-rt r.'

PROPOSED AMI]]NDME,N'I' :

-Delete entire section

JT]S'[tFICA'I'ION:
-snnle as those given in Sectious 5 ancl 6 a[rove

8. ITIJNC'I'IONS OII
THE NATIONAL
LANI)
COMMISSION

PROPOSI'D AMENDMEN'I' :

-Delete cntirc section

JUSTIFICATION:
-Functions ol'Fonrm is duplication of ltrnctions of othcr cxisting institutions
and offices ("fhe Cabinet/Principal Secretary/I.and; SC.l National 'l'reasury;

NLC; the Sumrnit aud Clommittces under Intergovcrnmental Rclations Act;
NationaI Direotor;

EXIS'I'ING:

EXISI'I'ING:
-'l'o monitor and ovet'see physical planning
-Preparc status report on . . .. Pltysical plans

ical Iarrnin-devel n1onIt()nl'l

PRO POS ED AIVIIIN D M IIN'I' :

14
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I TCIDAI(
TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

Whrte Court, Galana Road, Kilimani

P. O. Box 38O27-OOIOO GPO, Nairobi, Kenya

Cell: +254 725 028572
towt lto cqutrY rLAN{5tt Attocrlrtox of xctyl

I 'Eetler louzns, Counties and Countty" Email; tcpakassociation(auyahoo.com,/inforc0tcpak,com

Dclete word " Physical Planning" wherever it appcars in thc scction and
rcplacc with " land use planning"
a-To monilor and ovcrseo land usc planning in Kcnya
b-Prepare status reports on thc prepitration ancl implcrncntation of land use
plans in l(enya
c -devclop mouitoring ti'arnework aud tomrulate oversight pat'anteters

to land usc ft

.I Lis'l'I ITICA'I'ION : Nation :r I La nd Com miss ion
-Physical plarrlring firnctiorr.s assigned are outside the constitutional provisions
of NLCI as in Articlc 67 and in National Land Cornrnission Act; and thus Ilill
c:luscs conllict with tlic Clonstitutiorr and NLC Act;
-NLCI functions be revisecl to read land use planning;
-NL,C tunctiorts in the Constitr-rtion bc included- rscornnrcnd national land use
policy to nalional govcrnmcnt/CS; conduct research on lancl usc planning ancl

developurcut; clisputc resolution in land usc planning; assess land tax based on
approved land use plans; nronitor and oversight over land use planning
throughout tlrc counlry

9. FUNCTIONS OII
.I'HE 

CABINIXT
SECRETARY

[,XIS'I'ING:
-At various points rrrakcs relbrcncc to "Physical Planning"
a)l?orutulating national policy on Physical Planning;
c)Approval of national physical develoyrment plans;

coordinatin the trational and count levels ofe

PITOPOSED AMIINDMENT:
- Delctc "physical planning" ancl replacc with" land use"
9c. Delete "Approval of national plan" and replace with" Approval by the
Sr-unmit/Corrrmittee and Parliarlreut as provided under Article 95(2) of
Constitution and Intergovernmental Relations Aot

JUSTIFICATION: Functions of CS and Director
-Thc firnctions of CS) ancl Dircctor arc cluplicatcd; (Section 9a is duplicate of
Scction l2l"r; also section 9e and I2d)
-Functions of CIS and Dircctor be mcrged as lunotions of CS;
-As an itcrn ol'great public intercst, thc national land use poiicy and plan bc
subnritted to the Sumnrit/courmittee and t) Parliirmcn A/Senate

EXISTING:

PITOPOSED AME
"land use plunning"

NDMENT: Delctc "physical planning" and rcplace witlt

t) d

10. NATIONAI-
DTIIECTOIT OF
PIIYSICAI,
PLANNING

-l)clctc l2 and I irs duplicatcd in c{a) ang 9(.) _

15
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IIIIIII TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Road, Kilimani

P. O. Box 38O27-OO1OO GPO, Nairobi, Kenya

Cell: +254 725 028572

"Bctter Towrts, Couttties arr<J C<luntry" Email; tcpakassoqiationrg)yahoo,com,/lnfor4'tcpak,com

JUS'l'llrlCA'l'lON: National Director of Physic:rl Planning
-'l'ltis ofllcc, as Physical Planning Departmcnt, has luilecl to clelivcr in thc last

20 ycars(Scc National Lancl Policy, Section 103);

-[1 the ConstitLrtion, Plauning function has bccn dcvolved to tlte counties,

Fouttlt Schc<lule Part ll2l and l'art 2/8,
-Thcrc is ur.r rcgional levcl govenunent; delete regional physical development
plan; providc lor joint county land usc plan;
-lp the ClonstitLrtion,4tl'schcdulc ['art l/21, national goverttulcllt fLnction is

linrited to gcneral principles on Iand planning and coordiuatiotr oFplanning by

countics;
-Dircclor ol' Physical Planning shoulcl rcmain rrclvisory and adrninistrativc
olhce undcr CS.

-The olllce of Director be rleleted

TCIDAIT
TOWt AXO COUXTV tLAidaft AltoEllTlOr ol (6tY^

I

I l.
QUALIFICATIONS
OF THE NATIONAL
DIITECTOII OII
PHYSICAL
PLANNING

12.
ITESPONSIBILITIICS
OF THE NATIONAL
DIRECTOR OF
PHYSICAL
PLANNING

PROPOS IT I) A MIT N I) M ITN'I' :

-L)elete " post gra<luate degrec" aud replacc with "profi:ssional

undergracluatc dcgrce itt urban ancl Rcgional planning or ecluivetlent"

-[J t-1,_:1e "[l tl ir ! ccl Iint;"disrip
.,IJS1'II'ICA'I'ION:
-l'his is a ltrolcssional and tcchnical appoinlrnent ancl tnust posscss corrcct

tications

EXISTING:
a) Advising tlte goverttutetrt on

b) Fomrulating ttatiottill . . ...

Coordinatin
PROPOSED AM IINDM IIN'I':
-Delete (a)
-Dcletc (b)
-Delete
JUSTIFICATTON:
-12(a) is cluplication of 6(d)
-12(b) is duplication of 9(a)

z(d)urt!pllqqtr$-e1 e(c)

IiXIS'tING:
-SevclaI rcfcrcttr:c is uraclc to "[)hysicill Planning"

EXIS'['ING:
-b) posscss a pos(-graduatc clcgrcc in urban ancl regionttl planning or rclatccl

disci line

t3.
RESPONSIBILITIES
OF I'I{E COUNTY

16
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"Beller lovvns, Cr:urtties and Cottntry"

TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Rottd, Kilirnani

P. O. Box 38O27-OOIOO GPO, Nairobi, Kenya

Cell: .r.254 7?5 0?8572

E rn a i I : I c y: a k as so c i a t i o n r,c.u ya h o o. c o nr,/ i n f orcil tc p: a k, co m

EXECT]TIVE
COMMI'I"'I'EE
MITMI}IitT
RESPONSBLB IIOR
PHYSICAL
PANNING

PRO POSNI) AM IIN I)M IiN'I':
-f)clclc irny rclbrcucc lo "PhysicaI planning" anrl replace witlt "l.atrcl use

.I IJS'I'II'I(]A'I'I 0N :

-'l'o conltrrlr to Articles 60, (:(r, (r7, (r8 ol the Coustitution

I4. CO(JN'I'Y
DII{ECI'IOR OF
PHYSICAL
PLANNINC;

15.

QUAr.r rf tcA'r't()NS
OII'I'HII COI.TNTY
DIT{tsC]'I'OII()F
I'IIYSI(IAL
PLANNING

I7. THE NA'I'IONAI,

IiXIS'I'ING:
-llef-erence is rnade to terur "Physical Planning"

t'lto POS ED AM I,lN I)M ll N'l':
-L)olc:tc rclcrcncc to "l)[rysical [)larttring" and rcplacc rvith "Lancl Usc
l'lanni
JtjSl'IFICT\.l'l0N:
-Sanrc- as lJ abovc

i'rX,5'l'iari.-;:

PItO r'()Slit) AM llN l)M llN'l':
-Prufc:ssional l)cgree in urbatt attcl Rcgional Plannirrg or cquivitleut

.IUS'T]IIICA'I'ION:
-Sanre as Sectiorr I I nbove

EXISTING:
-l{c flererrce to "l']hysicirl Plann ing"

PI{OPOSED AM II N I)M I|N'I':
-Dclctc rcference to "l)lrysical planning" aud rcplace with "land use

I lrtr rr

.IUS'I'IFICA'I'ION:
-Santc as atrovc:

t,tXtst't'tNG:
Scction I T.Natiorral l)hysical Dcvcloprncnt ['lan;

16.

RESPONSIBII,ITIT.]S
OF'I'IIE C]OUNTY
DIRBCTOR OF
PHYSIC]AI,
PLANNING

PHYSI(]AI,

17



TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Road, Kilimani

P. O, Box 38O27-OOIOO GPO, Nairobi, Kenva

Cell: +254 725 O2A572

"Belter Ttswrts, Coullties arfi Country" Email: tcpakassociation/.cyyahoo,com,/infolcDtcpak.com

TI
TC PAIT

TOWX IXO COUXTY rL^rrlaA rlioarirloi oP tliYl

t

DEVELOPMENT
PLAN

18. PURPOSE AND
OBJECTIVES OF
'THB NA'I'IONAI,
PHYSICAI,
DBVIII,O}'MBN'I'
PLAN

i,. IROCIi1}IJKIC
FOR
PREPARATION OF
,I'HIi NA'I'IONAI,
PHYSICAL
DEVELOPMENT
PLAN

20. CONTENT OI,'
THE
NATIONAL
PHYSICAL
DEVELOI'MIIN'I'
PLAN

2I. NOTICE OF
PRIII'AI{ATION OF
NATIONAL
PHYSI(]AI,

EXIS'I'INCJ:
2l(2). 'l'he cabinct shalI aonsidcr , .

luot incorporatc thc colllmcnts ...
21(3) Any pcrson dissatisflcd with

,., dcvcloptttcttt plirn and may or may

.apply to cabinct sr:crctary {br rcvicw

PROPOSED AMTIN DMIIN'I' :

-Dclctc tcnn "Physical dcvelol)tneut platr" aud replace with "land Llse platl"

J I.JS'I'IFICA'I'ION:
-'l'he Constitution does not prcviclc lor preparation of Physical Dcvelopmcnt
Plans but" land itse" or " laud use Ian"

EXIS'tING:

PROPOSBD AM ItN DM IIN'I':
-l)elete "PhysicaI Planning" aud replace with" Land usc plattuitrg"

JUSTIFICATION
-As abovc

EIiIS'ttrNu:

I'I{OI'0SIID AMIIN DMENT':
-Delete "Physical plauuitrg" attd replace witlt "land usc planning"

EXIS'I'ING:

PROPOSED AMENDM IIN'I':
-Dclcto "Physical I'lauuing" atid replace with "[,aud use planttittg"

JUSTIFICATION:
-As explainccl above

JUSTIIIICA'tION:
-As explained above

18
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TOWN AND COUNTY PLANNER5 ASSOCIATION OF KENYA

White Court, Galana Road, Kilirrrani

P. O. Box 38O27-OO1OO GPO, Nairobi, Kenya

Cell: +254 725 02.8572

Ernail: tcpakassociation,.o)yahoo.com/infog)tcpak.com

lowi 
^xo couflry rLAxltm Altocrlrror oF rlrrr l

"Better lowns, Courrtr'es and Country"

DEVELOPMENT
PLAN

PROPOSED AMENDMENT:
-21(2)Dctete " may nt)t"
-Delctc " apply to "Cabinet Secretztry" and replace with "apply to the

"Surrmit" ancl if not satisficd appcal to "National Land LIse Tribunal" and il
not satisfied appeal to "Land and Environrnent Court"

JUSTIFICATION:
-To conlbnn with Articles land 10, C)hapter6 and Chaptcr l3 01'the
Constitution
-The CS cannot be a iudge in own case

I

I

I

22. APROVAL OF'
NATIONAL
PHYSICAI,
DEVELOPMENT
PLAN

EXISTING

PROPOSED AMIINDMIINT:
-Deletc rel'ercnce to "Physical dcvcloprncnt plan" arrd rcplacc with National
"Land usc" dcvelopnrcnt plan;

.IUSTIITICA'tION:
- Constitrrtion Arlicles 60, 6(r, (r7, 68 ottly rccognize lzrnd usc and not physical

lllanning;

EXIS'I'INC:
2 I ( I ). . . ...national dcvclopmcnt plan to national PPCI Fomr f-or cornrnents
2l(3) ...... national PPC fbruun . , ,..Cabinct tbr approval.
2l(4) The CaLlinet .... Publish... at lcast two newspapers of national
circuiation...
PROPOS ED AMEN D M I,lN'l':
-21 ( l) delete PPC forurn
.2i(3,);1"'lcte PPC Ioiun'. arnd crbinct r4rprovai an,l rt.placc vritlr approvai by
the Summit and Parliament

JI-JSTIFICATION:
-PPCI liorurn has no Constitutional mandate or capacity
-Cabinct cannot approve a national plan that af'fects both national and
colurty Governrnents. This contrrtry to Article 1,6,10,1 89 and 95 and

lntcrgovernmental Relations Act
-Publication o1'National Plan in 2 National dailies is too expensive and not
tenable

2 I (4). Delcte two newspqpcts, of national circulation

23.
IMPLEMENTATION
OIT A NATIONAL
PHYSICAL
DIiVIII,OPMITNT
PLAN

19
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TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Roacl, Kilimani

P. O. Box 3BO27"OO1OO GPO, Nairobi, Kenya

Cell: +254 725 028572

E m a i I : t c pa kassoc i a t io n(9!ya h oo, co m,/inf oq)tc pak.co m

EXIS'I'ING:
-l(egional Physical Dcvcloprncnt Plan

PROPOSED AMICNDMBNT:
-Delete "ltcgiorral Physical Dcvelopment Plarr" and rcplace with" inter-
county land usc plart
-Dclctc "rcgional physical dcvclolrrncnt plan" whcrcver it appears in scction
and lace with "lancl usc lar-1"

towi af,0 (ouxtY ttAxtirt AlloctAtlot ot (!xyA

"Better lowns, Countr'es and Country"

.II.JS'I'IFICA T"tON:
-Explained above

EXISTING:
- 25(2)Rcgional Joint l'hysical Plaurning Cornrnittcc
-25(3a)National Director to be C]hairrnan o1' county.joint comniittee;
-25(5)National f)irector to provide secretariat of county joint cornmittce;

PROPOSED AMI]NDMIINT:
-25(2)Delete "l(egional Joint Physical Planning Comnrittee" and replace with
"Inter-C--ouurty I-ancl Usc Planning Joint Comnrittcc"
- 25(3a)Dolctc ''l'lai.ir;r,al i)rlecior o1'Prrysical llizriuLing" antl replacc wirh
" joint County Clhair'''
-25(50 Delctc " national Dircctor o1'l'}hysical Planning" and replace witlt

olnt count sccretariat"
JUSTIFICA'I'ION:
- To be ir.r line with Articles 6 and 189 of the Llorrstitution and Scction 23 ol'
Inter-governlnental Rclations Act
-'l'he Constitution recognizes only 2 -level o1'govemment -National and
county govenllnellts and docs not provide fur regional lcvcl governmont-
Articlc l(4), 6(2) and 189(l/2)
- National Director of Physical Planning cannot be chairman and secretary
fbr county cornrnittee as this contravenes Articlc 6 ancl 189 ol the
Constitution

26. SCOPE OF THE
REGIONAL
PHYSICAI.
DBVBLOPMENT
PLAN.

p

.,US'I'IFIC]ATION:
- Constitutiorr Article lu9(2) prilvicles tbr joint courrty plarr;

EXISTING:
-lleferencc to "l)hysical Planning"

PROPOSED AMBNDMENT:
-Delete "Pltysical Planning" and replace with "land use ltlanning"

24. STATUS
REPORI'S

,<
IIS'I'ABLISI{MENT
OF REGIONAL
JOINT
DIiVBI,OPMITNT
PI,ANNING
COMMITTEES.

-Clonstitrrtion cioes not nl n

20
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White Court, Galancr Road, Kilimani

P, O. Box 38O27-OOlOO GPO, Nairobi, Kenya
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rowN 
^to 

couxtv tLAttEri ltloctlrtox o, xgftYl

"Boller lr:wns, Courttles and Country"

29.APPIIOVAL OF A
RBGIONAL
PHYSICAL
DEVELOPNTEN'I'
I'I,AN

)1

COMMENCEMENT
OF REGIONAL
PHYSICAT,
DIIVEI,OI'MIIN'I'
PLANNING
PROCESS.

28.NO'I'ICE OF AND
OBJBC]TIONS TO A
REGIONAL
PHYSICAI,
DIIVEI,OPMENT
PT,AN

28(4)

EXIS'I'ING:
-ltegional l'hysical developmcnt plan

PROPOSED AMENDMIIN'I' :

-Dcletc "Rcgional Physical dcvcloprucnt plan" and I'cplacc wilh "inter-
coull land use Ia11"

.IUSl'II'ICA'I'ION:
-As explained above

EXIS'ITNG:
-28(2) .. . lnay or may not incorporatc thc cornments on the plan
-28(3 ) .. .appcal to national physicaI planning liaison cornl]tittcc

PROPOSED AMENDMI]NT:
-Deletc" physical" ancl rcplacc with "l-arrd Lrse" in entire sectiorl
-Delete "or uray not"
-Dclctc appeal to "liaison cornnrittcc" and rcplacc with apneal to" Land tJse
I l itriurai", rrrrcisr Articlc O1r_!i,r gZ?, l,) r,,,j Z:;(I. ilotr____*
JI.ISTIFICATION:
-Appcal is subrnitted to thc Laucl'l'ribLrnal under National Land
Cornnrission as provided for in Article 67(21)12(lt) zrud Nationul Land
Comnrission Act.

_frib_Uld lirs rnore legal and enforceable powsls than Iiaison comrnittee

EXIS'I'ING:

PRO POSED AMI,]N DM IiN't' :

JUSTIFICA'I'ION;
-Environment ancl Land Court under ELCI S.l3 (2h) has appeal nrandate
ovel Land LIsc Planning and not Physical Planni ug

EXISTING:
- 29( l/2)Approval of llegional Physical L)cvclopnrcnt Plirn by CEt), National
I)ilcctol and ('S
- Pui'rlication ol' lan in 2 national dailres
PR0 POS IiD AMBNDMIIN'I':
- Delete "approval by Cl[C), National Dirccttir" and approva[ [ry "CaLlinet
Sccrcl.ary" and rcplacc with approvaI by "rcsllective county asscmblies"
- l)elete publication olplan in 2 natiorral dailics
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TOWN AND COUNfi PLANNERS ASSOCIATION OF KENYA

Whlto Court, Galana Road, Kilimani

P. O. Box 38O27-OOIOO GPO, Nairobi, Kenya

Cell: +254 725 028572
Email: tcpakassocration(giyahoo.com/info(altcpak.com

lowr ANo coutfY rtlixltt 
^itoctlitoN 

oc tstyl

"BeU$ Towrts, Counties and Counky"

.I US'I'IIIICA'I'ION:

- Inter-County PIan Ire sutnritted and approvecl by respective county
asscurLrlies as providctl in Article 185(4), Iti9, l(4),6(2), of the (-lonstitution,

- Multil:lc aqlllrclval olthc plan by county execulive, national director and
cabinct secrctary is contravcncs Article 6, I 85(4) and I 89( la) ol' tlre
Clortstitution. County plans arc not subject to approval by nationarl
govcmruent

- Publir':ation ol'thc plan in 2 nationalclailies is too expursivc and not tcnablc

3O.IMPI,EMT]NTATION
OF'T'HIi RICGTONAL
PIIYSICAL
DEVEI,OPMENT PT-AN

EXIS'tING:

I'ITO I}OSIII) AM IIN D M EN'I':

JTISTIFIC]A'I'ION:

3l,s'rA'r'us
REPORTS ON
REGIONAL
I'HYSICAI,
DEVELOPMENT
PI,ANS

EXISTING

PROPOSED AMENDMEN'f :

JUSTIFICATION:

32. COI]NTY
PI{YSICAL
DEVT]I,OI'MItrN'I'
PLAN.

IIXISTING:
-Clounty Physical Development Plan

PROPOSED AMENDMI!N'I':
-[)clctc cntirc scction 35 of thc I]ill

JTJSTIFICATION:
-Thc Bill is in con{lict with Scction I l0 of the (-lounly Governnrcuts Act
-Lbuflict Cor-ur Ph 9ql peyc_lgpp12 rtt Plan /County Spatial I)larr
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P. o. Box 38O27-OOIOO GPO, Nairobi, Kenya

Cell: 1254 725 028572
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.r . r tt rr

rowr 
^x0 

courtY PlattGt! al!ocl^iloB of i&xY^

I

33. PTJRPOSE AND
OBJEC]'['S OI.'A
COTJN'tY
P}IYSICAL
DBVBLOPMITN'I'
T'I,AN.

34. NO'I'ICE OIr
rN'I'EN'r'l()N 'r'o
PREPARE A
(]OTTN'I"Y

PIIYSICAL
DEVIILOT'MENT
PI,AN.

35. C(")N',tnN't's Olr
A C]OLINTY
I'FIYSI(]AI,
DIIVBI,OPMBN'I'
PLAN.

36. PI.JIII,IC
PARTICIPATION IN
'l'l I li
PREPARAl'ION OIT

A COUN"I'Y
PHYSICAI,
DEVELOPMENT
I'LAN.

IIXIS'I'ING:
-Iteli:t'cncc to I)[rys ical p lanning

I'RO POSIID AM IINDMEN'I':
-Dclete entire section 35 o{'thc Ilill

.I TISTII.'tCATION:
-'l'hc: Uill is in contlict with Scction I 10 of the Clour-rty Govcrtmtetlts Act
-(lonflic:t C-lount Plr ical l)cvc loprnc_nt Plan /flor.r S I Plan

EXIS'I'INC;
-l'hysir:al planning

PROr,Os liD AM IIN l)M llN'l':
-Dclctc crrlilc scction.']5 of the llill

JL]S'I'IITICA'I'ION:
-Thr: Ilill is in contlit:t with Scction I l0 ol'the C)t:unty (ioveruurt:uts Act
-('or,lltct Cloltn Irh s i Lrit I Ilgv_cJgplrrcrt r 

_P 
lt_r tt /t-; c; u r r.y S pa ti lr I 

^r 
[a.n 

-

IiXIS'I'IN(]:
-I'hysical planrting

l'ltO I)()S l1l I) AMIIN I) M EN'l' :

- I)elete entire section ll.5 o{'the F}ill

JUSTIFICATION:
-The Bill is in conllict with Scctiou I l0 ol'thc Courrly Governmettts Act
-Clonflict (loun I)h ical l)evel mcnt Plan /Count atial Plan.

EXIS'I'ING:
-36(7) - Ilel'erence to l'hysical planning

P RO P()SE I) AMENDMEN'I' :

-l)elcrtc entirc scction -15 o('thc Uill

.lUS'l'IFICT\TI0N:
-l'hc, []itt is in c:on["1ic:t rvith Scctiorr lt0 o1'the C-'ounty (iovcrutrtctlts Act

I

T

-Clorrll ict C'ounty Phy,si cal l)cvelo rrt I)lan /(}uut S tial PIan
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TOWN ANO COUNTY PLANNERS ASSOCIATION OF KENYA

Whito Court, Galana Road, Kilinrani

P. O. Box 38O27-OOIOO GPO, Nairobi, Kenya

Cell: t254 725 028572

E m a i I ; t c p a k as so c i a t i o r'r,.cu ya h oo. c o nrl i n f or-a-\ tc p a k, c o m

rowi aio cou|tv ttaflxglt atiocrlTtor or x6fira

"Better Towns, Countl,es and Country"

3T.COMPLETION
AND APPROVAL
()tr A cOUN't'Y
PIIYSICAL
DEVELOPMBNT
I'I,AN

38
(3).M()Dr I.TCATI()N
OII A C]OTINTY
PHYSICAL
DIIVEI,OI'MTIN'I'
I'I,AN

39. RIIVISION OIT A
COI-]NTY
PHYSICAL
DIIVII]I,OPMIINT
PI,AN

40. LOC]AL
PHYSICAL
DEVBLOPMBNT
I'I,AN.

EXIS'tING:
37(2) ....plan ... placcd l:cfilrc tltc coutrty assernbly

I'RO I'OSI'D AMENDM EN'I':
-l)elete entire section 35 of thc Bill

tiXIS'I'IN(J:

I'ROPOSBD AMENDMENT:
-Dclctc crttirc scction -15 ot'tltc Bill

,t tJs't'r FI( rA't't()N :

-'l'he Ilill is irr contlict with Scction I I0 of thc flounty Governments Ac:t
-Llo,rrlii:i C,-rurity l'hysioul 1-.rcr,clotr,Lr-rcnt li'lal ,Ct;unty Spatiai l)larr.

EXIS'ttNG:

PROPOSII]D AMENDMENT:
-l)clete entirc scction 35 of the Bill

.IUS IFICA'I'ION:
-'l'he Bill is in contlict with Scction I l0 of thc CoLrnty Govcmments Act
-Conflict Clount Pli sical Dc t Plan S tial Ptan.

IiXIS'I'IN(J:
-l{eference to "l,ocal Physical Dcvclopttrcrrl Pliin"

Pltol)OSt,ll) A MITNI)M ltN'l':
-l)clclr: tltc- crttit'c sccliolt

.I tJS'I'I I'I(]A'I'ION :

-llill causes c:onflict with (bunty (.iovcrunrcnts Ac:t (S.l I l)
-Bill crruscs r:onilict with l-lrban Act aud C]ities Act (Scction 36-42)
-(lon 1l ict : I-ocal I'}hys ical l)evelol:tncttt Plat/ltttcgt'atc(l Clit y

JI-TSTIFICAl'ION:
-Thc Bill is in conllict with Scction I l0 of'thc County Govcrnnrcnts Act

t Plan /Cr-runt S tizrl Plan.-Clon11ic:t C-)ount I'h sical Do

/Mrrnit:ipitliUrbal pqvc rncrtt Plan'1

24



TOWil AnO cOuNrY PLAXNin! A!!ocl^lloil ot (l(rA

"Better lowns, Counties and Cawltry"

42. INITIA'I'tON
ANI)
PREPARATION OF
A LOCAL
PHYSICAI,
DEVELOPMENT
FI-Ai\

43. CON'l'EN'l's oF
A LOCAL
PHYSICAL
DTTVEI,OPMENT
PLAN

TOWN AND COUNTY PLANNER5 ASSOCIATION OF KENYA

White Court, Galana Rcrad, Kilimani

P. O. Box 38O27-OO1OO GPO' Nairobi' Kenya

Cell +254 725 0?.857?-

Emai l; tcpakassociation(g)yahoo corn/info{crltcpak'corrt

I IIII
'JCIDAII

PROPOSBD AM ENDM IIN'I':
- Dclcte the cntire sectiorl

JUSTIFICATION:
-Bill causcs conllict with Cotrnty Covcrnments Act (S'l I I )
-Bill causcs cr:nfli<;t with ljrban Act arrd Cities Act (Section3(i-42)

-conflict: Local Physical Developnrent Plan/lntegrated city
iMunict Ulban Dcvc lopm cnt Plrrn'l

EXISTING

PITOPOSED AMI!NDMBN 't
-Delete the entire sectloll

JUSTIiTi{..,'rT [OI"{ :

-Bill r.:auses conllict with Lloutrty (jovt:rnmonts Act (S' l I l)
-Billcauses copflict with Urban Act ttnd Cities Act (Section36-42)

-Contlict: Local Physical Developmcnt Plan/lntegrated Cily

/Munici rbern Deve t Plau'/

EXISTING:

PROPOSED AMENDMEN'[':
-Dclctc thc cntirc scctiolr

JUSTIFICATION:
-Bill car.rses oollflict with county (iovernntctrts Act (S. I I 1)

-lJill cagscs conliict with Urban Act and Cities Act (Section 36-42)

-conflict: Local Physical l)eveloprttertt Plan/lntegrated city

/Munici a l/Llrban DcvcloPnrent Plan?

EXIS'I'IN(;44. NOTICE ANT)

Ot}.'EC'I'IONS'I'O A
LOCAL PHYSICAI,
DIlVtl,LOl'M!lN'l'
PLAN

PITOPOSED AMIINDIVI
-l)clcte the ctltire sectitltt

EXISTTNG:41. PURPOSE OF A
LOCAI, PHYSICAL
DEVELOPMEN'I'
PLAN

ItN'l':

25



TCITAI(
TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

Whlt6 Court, Galana Road, Kilimani

P. O, Box 38O27-OO1OO GPO, Nairobi, Kenya

Cell: +254 725 024572

Emai l: tcpakassociat iorr(tr)yahoo.com,/infor+ttcpak.com

rowH Axo GouxlY alaffnttt atlccr^rrqx or rarY^

"Better Towns, Counties and Country"

I

I

JUSTII.'ICATION:
-Bill causcs conllict with County Govenirnents Aot (S.1 I I )
-Bill causcs conflict with Urban Act and Cities Act (Scction36-42)
-Conflict: I-ocal Physical Dcvelopmcnt Plan/Integrated City
/Municipal/Urbau Development Plan'/

EXISTING:

PROPOSED AMENDMENT:
-Dclctc thc cntire sectiorr

.IUSTIFICA'I'ION:
-Bill causes conflict with County (iovemnrents Act (S. I I I )
-lJill causcs conflict with Urban Act arrcl Cities Act (Sectio:n36-42)
-Conllict: Local I'hysical Developnlerlt PIarr/lntegrated City
iMunici a[/LJrban Develo rnent Plan'/

EXISTING:

PITOPOSED AMENDMENT:
-Dcletc thc cntirc scctioll

.IUSl'IFICATTON:
-Bill car.rses conflict with County Govcmments Act (S.l 1 1)

-Bill causes con{lict with Urban Act and Cities Act (Section3(t-42)
-Conf'lict: Local ['hysical Development Plan/lntegrated C-'ity

/Munici l/Urban f)ev cnt Plan?

ITXISTING:
47(l) A county government n1ay, ou its own nrotion or as requestcd by thc
national government or tlie NI']P(l forunl, declare an arca as a special
planning area
41 Ibr a o{'not more than two
PROPOSED AMIINI) MIIN'I':
-47( l)Detete ,, ." o11 its own motion or as rcqucstccl by thc national
govenullcnt or NPPCI Forum" .. . and replace witlr, "(lourtty governrncnl,
alicr aclccprate public participation and consultatiou wilh NLC"
47(?), Dclctc "suspcrltl lbr a pcriod o{'not morc than to year ,,,." ancl

rcplace with " give appropriate guidelirre on developnrcnt in thc areer rrltcr
n6lg:quate qlublic participation, hcaring and consullatit-rn with national

45. APPROVAL OF
LOCAL PHYSICAL
DBVELOPMENT
PLANS.

46. AMIINDMIiN't
OR RBVISION OF
LOCAL PHYSICAL
DEVELOPMUN'I'
PLANS.

47. DECLAIIATION
OF A SPECIAL
PLANNING AREA.

ovcrnnlclll ancl NLCI

26
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I TCIDAI(
r TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Ro.'rd, Kilimani

P. O. Box 38O27-OO1OO GPO, Nairobi, Kenya

Cett: +254 725 0?.8572
"Better lowns, Courttr'es and Country" Ernail; tcpakassqciation/.g9yahoo,com,/info(grtcpak.com

48. CON'I'ITNTS OF
A SPECIAL AREA
PLAN.

EXISTING:

PROPOSED AMENDMENT:

JTISTIFICATION:

49. OBJECTIVES 0[.
DIl\'ET,OI'V'ONT
CONTROL.

IiXISTING:

PROPOSED AMENDMITN'I'

JUSTIFICATION:

50. POWER TO
UNDERTAKE
DEVEI,OPMENT
CONTROL. PROPOSED AMENDMENT:

-52( I ). Delctc . . . " planning authority" and replacc with "County
Governurent"
JUSTIFICA'tION:
-Developmettt Control attd granting o[ development penuissions is the
ntandate ol'thc County govcmntent ancl not planning authorities.
-Provision of'the bill contravencs thc clonstitution, 4tr' Schedule par12/g.

5I. DEVIII,OPMENT
PERMISSION.

Towt Ato coutrv DLAt{att AttoctlrloH oa tErta I

.IUS'I'IFICATION:
-'l'o conform with Article 40 of Constitution
-Bill lras lbiled to confbnn to senate Standing order No 124 on Limitation
of Fundatrtcntal Rights ancl Frecclom and also National Assernbly S/O on
the same

I'XIS'TINC;

1't
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T IIIT; TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Road, l(ilintani

P. Q. Box 38O27-OO'IOO GPO, Nairobi, Kenya

Cell: +254 725 028572

,'Better Towps, Countles a7d Cottntry" Ernail: tcpakassociationtinyahoo.com/infoi-ci)tcpak.corn
- n.n nrr f-- r r ! lf !!!!r!!1!! - - :!::- l!:!:!1: ---=l -!= -!- ''-ry

PROPOSITD AM Ii N I) M I{N'I' :

-Dclcte" planning ar-rthority" and rcplacc with "Cottttty Covernttrcnt"

JUSTIFIC]ATION:
-Developmcnl Clontrol rnd grantirrg of developttietrt pertnissions is the

ntandate of'the County govcrnlncnt attd ttot plannirrg authclrities.

-Provision o1'the bill contraveues the Constitution, 4rl' Schcclule Part 2/8'

EXISTING:

PROPOSED AMBNDMENT:
-Delete " Planning authority' ancl rcplacc witlt "Cor:nty Goverrtntent"

JUSTIFICATION:
- Thc bill causcs conlirsion (Scction52)

53. PLANS ANI)
DOCI.JMEN'I'S TO
BE PREPARED BY
QUALIFIED
PERSON.

IiXIS'I'ING

JUS'TIFICA'I'ION:
-'l'his section of Ilitlcallnot be irnplcrnented as it is not clear and not

fic on thc f9-il p-rqIglt ional

EXISTING:
-52(2) . . ,. "l)evelopment pernrissiotr" and "development allthority"

TCPAI(
towi axo coullv r!Aitritrt 

^atocrallon 
of rstsr^

I

I

52. APPLICATION
FOlt
DEVEI,OPMENT
PITItMISSION.

PROPOSED AMENDM IIN'I' :

-Delete " relevant quatified and registered professiottal" atld replace with
qualified and rcgistcrccl town plitttttcr, architect, engineer, QS, ald EIA

or contraotor

PROPOSED AMENDM II N'I' :

-Delete " I)cvelopnretrt pcrurissiotr" attd relllace with " Developtrtcnt

Application"

.t tJs'l'r FlcA'I'IoN:
-1'his is thc profbssional plilcticc
-'l'lris is in linc with Article I tl6 ancl 4'l' Schedr-rle Part 218 <tf C.loristitution

-Dclete " clevelopment authority" itnd t"lace with

54. DBVELOPMENT
APPI.,ICATION
REFFERED TO
RELEVANT
AUTI{ORITIES.

I
t1

I
J
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58. LAPSB OF
DEVEI,OPMBN'I'
PBRMISSION.

I r ITI II
T{]IDAI(

TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galana Road, l(ilimani

P. Q. Box 38O27-OOlOO GPO, Nairobi, Kenya

Cell: t"254 725 AZB572

E m a i I : t c p a k as so c i a t i o n (99 ya lr o o. c o m/ i n f ot:-atc p a k, c o m"Betls Towtts, Courttles an<l Oounhy"

55. DECISION
MAKING ANI)
COMMTINICATION

EXISTING:

PROPOSIlD AM IINDM IIN'I':

.ILIS'I'IFICATION:

56. ITEC;IS'I'ERS IiXIS'I'IN(J:
-l'lanuiug Authority

PROPOSED AMENDMEN'I':
-Dclc:tr: planning authority ancl replace with CoLrnty Ciovernrnent

,t tJS't't I,'t( tA't'l0N :

-'l'he' (lorrnty (jovcrnnrcnt is lhc Planning Authority
" Clorrst i L ir tit;rr, Ir't;r'tir lich ldu ie I' art'21 t,

57. t)EVELOI'MIIN'I
FIiIiS.

I.]XIS'I'IN(]

PRO I,OSI.]D A MICN I) M IIN.t:

JUS'TIF'ICATION:

BXISTINCJ:

PROPOSI]I) A M I,N I)M II]N'I':

JUSl'IF'tCA'r'I0N:

29
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TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Gctlana Road, Kilimani

P. O, Box 38O27-OO1OO GPO, Nairobi, Kenva

Cell: +254 725 028572

"Better Towrts, Ccsunties ard Country" Ernail: tcpakassociationre',ryahoo,com/infotdtcpak.corrr

}-XISTING:

PROPOSED AMBNDM IiN'I':

.ITJS'I'TFICATION:

60. PROI{IBITION
OF GRANT OF
LINCENCB FOR
DItVtILOI'M IIN"I' () IT
A (--OMMICRCIAL
OR INDUSTRIAL
NATUITE.

EXIS'I'ING:

PIIOPOSBD AMBNDMEN'I' :

.I US'I'IFICA'I'ION:

OXIS'I'ING:

PITO POSILD AMENDMEN'I'

,I tis'r' r rrl CA'l'I()N :

rowi Axo courrilLrxflitt rtioalArlox of x!ftlA

59.
COMMENCEMENT
AND COMPLETION
OF BUILDING.

6I. OFIIICNCIIS
RELATING TO
DEVELOMENT
PIi,RMISSION.

IIXIIJ'I'ING

PR.OP()SIID AM IIINDMEN'l' :

.IUSTIFICATION:

62. ACCIIIISSS TO
INFORMATION.

30



T

t
t

I

I
I



T ITI II
TCIDAI(

TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

Whlte Court, Galana Road, Kilimani

P. O. Box 38O27'OOIOO GPO, Nairobi, Kenva

Cell: +254 725 028572

"Betler lowns, Counties and Country" Email: tcpakassociation(Qyahoo.com,/info(ciltcpak.com

63. S'TRATEGIC
NATIONAL OR
INTER-COUNTY
PROJTTCTS.

EXISTING:

PROPOSED AMENDMIIN'I' :

-63(l) acld ... national iurllortance ancl in consultati<ln with affected county
rurnents NLC

JUSl'II.'ICA'I'ION:
-ln line with Article 1, (;,10, 67, 1tl9 iind Chapter 6 ol the Constitution

PROPOSED AMIINDMEN'I' :

JLISTIFICATION:

EXISTING:

JUS'I'IIIICATION:
-'fhere is confusion ovet' development control enforcement mandate by
County Government/ Cabinct Sccrotary.
-Enforcement is the mandate of the County Govertrtnent.
-In line with Constitution Article 186 and 4'h Schedule Part 2/8

66. REQUIITEMENT
.I'O PRESEN'I'
DEVELOPMENT
AI'PI,ICA'I'ION. PROPOSI]D AM 11]N D M EN'I':

PROPOSED AMENDMENT:
-Delete "planning authority" and replace with "County govemment"

65. ENFORCEMENT
NOTICE.

EXISTING:64. PRESERVATION
OF HERITAGE
SI'I'ES.

EXIS'I'ING:

JUSTIFICATION

3.L
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TCIDAI(

TOWN AND COUNTY PLANNER5 ASSOCIATION OF KENYA

White Court, Galana Road, Kilimani

P. O. Box 38O27-OOIOO GPO, Nairobi. Kenya

Cell: +254 725 028572

Em a i I ; t c pa kasso c i at iq n lQya h oo. co m/ in f ot@tc pak.co m

towr l(o couttY rlaitlil Atlccl^rrof o2 (ElY^

"Better lowns, Counties and CoLtnty

EXISTING:67.
I]S'I'ABLISHMEN
OF NATIONAL
PHYSICAL
PLANNING
LIAISON
COMMI'I'TI]8.

PROPOSED AMIIN DM IIN'I':
-Delete establishment of National Physical l)lanning Liaison Cotntnittee
-Replace with Land Lise Tribunal

JUSTI}'ICATION:
-lrr linc with the Constitution Article 67 and 252(3) of the Constihrtion

EXISTING:

PROPOSED AMIIN DMIIN'I' :

-Delete entire (lorlnr ittee
- Replace with Land Use Tributtal under Article 67 and 252(3) of the

Clonstitution
-Tiiibunal to iriive 15 nicnrbers
l. Advocatc of l{igh Court as C}rair Anclnominittcd by l-SK
2.Onc pcrson nominatcd by thc National Laud Clotntnission
3. One persorl norninated by Kcnya lnstitutc of Irlanncrs
4. One person norninate by Town and CoLurty Planners Associati<ln of
Kcnya
5. One person norninated by Architectural Association of l(enya
6. One person noruinated by Engineers lnstitution o1'Kcnya
7. One person nomittated by Institutiott of'Sr.rrveyors of Kenya
8. A reprcsentative o1'Attomey General
- The rclcvnnt legislation on Tribunals to be applied

JUS'I'IFICATION:
-Mcrnbcrship compositiorr is too large ( l5 nrentbcrs pct' govcrntnental
structure), not sustaiuable/ discrirrtittatory.
-Membership structurc colltritvones Article l0 (national values), 60
(principles of land policy),232 (values aud prittciplcs ol'public land).
-l'leavily loaded with Llabinct Sccrctary in{luencc and appointees
-Cornrnitlcc will ntlt bc inclcpendent as many collrplairrts will bc against

clocisions by the State/ClS or collltt Covertttncttt

69. FUNCTIONS OF
,I'HI.J NA't'IONAI,
PHYSICAL

68. COMPOSITION
OF'I'IIE NATIONAL
PHYSICAL
PLANNING
LIAISON
COMMITTEE.

EXISl'ING

32
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"Better lowns, Cou/ltlos and Country"

TOWN AND COUNfi PLANNERS ASSOCIATION OF KENYA

White Court, Galana Road, Kilimani

P O. tJox 38O27-OOlOO GPO, Nairobi, Kenva

Cell: +254 725 028572

EmaiI: tcpakassociation,.c9yahoo,com,/inforlltsp61a..on',

rowl lxc co!l?l ,!^iltf,l 
^llocl^trox 

oP xatYA

PLANNING
LIAISON
COMMITTEE.

72. F'UNCTIONS OF
TI{E C]OI.JN'!'Y
PHYSICAL
PLANNING
LIAISON
COMMI'I"I'EE.

PROPOSED AMENDMENT:
Deletc the entire Seotion 6!)

JTIS'TIIIICA'I'ION:
-Funcl ions du1:licatiorr ol' (irnction of national foruttl, ntrtional
-Functions/lbrccs of [-iaison comrnittce not clear- Advisory disputc
resolution'?
-No checks and balanoes ancl separation of powers- Cabinet secretary sitting
in own casc.

-Raises conl'licts with NEMA- S, 69(d).
-Appointrneut of chairm.'rn, proccdurcs of ureetings, voting rrot specified in
thc Bill

EXISTING:

PIIO POSED AMENDMEN'I':
-Sanre as section 67

.I US'I'I FICA'I'ION:
-Same to apply

JUSTIFICATION:
-This is supposcd to be an appeal tribunal/dispute resolution.
-Mernbership and functions ol'the cotntnittee are in conflict.
-There are no checks and lralauces arc scparatiorr of powers.
-'fhe County Exccutivc Cotnmittee ureurber is sitting in owu case .

-[nvironnrerrt and l-and Govcrnnlent has no tnandate ovcr physical
rrilttcrs but laucl usc lan matters

EXIS'tING:

I

J

70,
ESTABI,ISI{MEN'I'
OF COUNTY
PHYSICAL
PT,ANNING
i.ii I50r,{
COMMITTEE.

71. COMPOSITION
OF THE COUNTY
PHYSICAL
PLANNING
LIAISON
COMMII''It'E.

EXIS'I'ING:

PITOPOSBD AMENDMENT:
-Same as 68 above

PI{OPOSIlD AM Irl N D M tl N'l' :

33
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TOWN AND COUNTY PLANNER5 ASSOCIATION OF KENYA

White Court, Galana Road, Kilimani

P. O. Box 38O27-OOlOo GPO, Nairobi, Kenya

Cell: +254 725 028572

'8e'ttor Towns, Countr'es an<1 Courttry" Email: tcpakassociationr,cDyahoo,corn/info(g.Dtcpak,com
i'.r..

aia ocr ox

t__l .ITJSTIFICATION:
-Samc as 70 abovc

EXIS'IIN(}:

PR() l'()SltD u\MICNDMENT :

-Sanre as 72 above

JUSTIFICA'I'ION:
-Same Lts 72 itbovc

IT.XIS'l'lN(l:

Pit0 i'OSB D Atr{iil{Dlv[EN'i :

-l(ules as provided under relevant legislation on 'Iribunals

PROPOSED AMENDMEN'I:
-Rulcs us contitinccl in rclcvattt lcgislatiort ou Tributtal

73. PITOCEDURE OF
'r'r{lr c()UNTY
PHYSICAL
PLANNING
I,IAISON
COMMI"I"I'EBS.

74. APPIIAL'I'O A
COUNTY
PHYSICAL
Pii,r\l,iNIi\l(.1
LIAISON
COMMITTEE.

JUSTIFICATION
-Same to apply

I1XISTING:76.
COMMTINICATION.

75. DUTY TO
APPEAR BEFORE A
COUNTY
PHYSICAL
PT,ANNING
LIAISON
COMMITI'EE.

EXISTING:

PROPOSED AMEN D MIIN'I':
-Tribunal legislation rulcs to apply

JUSTIFICATION:

34
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"Better Towns, Counties and Country"

TOWN AND COUNTY PLANNERS ASSOCIATION OF KENYA

White Court, Galan*r Road, Kilimani

P. O. Box 38o27-OO1oO GPO, Nairobi, Kenya

Cell: +254 725 028572

Ernail: tcpa kassociation(coyahoo.com/infog)tcpak,com

77. WITIII)RAWAI,
OF APPEAL ANT)
ABANDONMENT
OF APPEAL.

78. APPEALS TO
NATTONAL
PYSTCAI,
i'1./\l.ll{ I iiG
LIAISON
COM MI.I.'I.BI!]S.

79. DECLARATION
OF PIIRSONAI,
INTEREST.

80. DISCLOSURE
OI,' INIIORMAT'ION.

JUSTIIIICA'I'ION:

IlXIS'I'ING:

PROPOSBD AMBNDMENT:
-Rulcs undcr relevant lcgislation on l'ribunals to apply

.I I.J S'I' I ITICA'I'ION

EXISTING:

PItO P'Jfi ED AIVI EI,i D illEFi'I :

-l{ules uncler relcrrant lcgislalion on Tribunals to apply

.,tJS'l'II.ICzYtION:

EXIS'I'ING:

PROPOSED AMITNDMENI-:
- Rules under relevant legislation orr 'fribunals to apply

JUSTTFICATIONI

EXISTING:

PROPOSED AMENDMEN'I':
-ltules undcr relcvernt legislation on 'l'ribunals to apply
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rowil ano couitY PLAn{aii AlloctArlofl oF (EtYl

"Better lowns, Countr'es and Country

81. PHYSICAL
PLANNING
LIAISON
COMMI'I'TBES TO
I(EAP REGIS'TICRS.

JTISTIFICATION:

EXIS'I'ING

PROPOSED AMENDMEN'I:
- Rules under relcvant legislalion on Tribunals to apply

.I T J S'I' I III CA'I'ION :

82.
REMUNETTATTON.

EXISTING

t,RCPOSED AiItEIdDMEP{T :

-Rules r.mder relevant legislation on 'l'ribunals to ap1:ly

JUSTIITIC]A IION:

84. RIIPTIAI, OIT NO.
6 ()F 1996.

EXIS'tING:

Pl{0 POS li,D A M ltlN l) M llN'I.

83. INDEMNITY
FOR PUBLIC
OFFICERS ACTING
UNDER THIS AC'I"

EXISTIN(;

PROI'OSED AMEND MIIN'I' :

JUSTIFICATION:
-Tlris seoti<)rl contravenes Article l0 and 27bof the Constitutiou,
-This provision is discrinrinatory against other pcrsous excrcising any o{'the
Ilnctions in thc Act.
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"Better lowns, Countr.es and Country

JUS't'trtlcA't'loN:

PRO POSED AMIINDMItrN'I' :

JUSTIFICATION:

TRANSITIONAL EXISTING:
PROVTSIONS

86. PENDIN(;
DTSPU'I'ES.

IlXIS'tING:

InO f 0i- IL D Af'4 lili D IvlEl\T :

JI.ISTIFICATION:

EXISTING:
- 87(l): Section I l0(3) of the county Clovemments Act, 2012, is amended
by deleting the words "atrd approved by the respective county assernblies in
accordance with the proceclures approved by the respective count
assemblics".
- 87(2): Section ll0(4) o1'the CountyGovernments Act,20l2, is arnended
by delcting the words "and the revisions approved by the respcctive county
assem[:lie s".

PROPOSBD AMENDMENT:
-87(l):Dclcte all
-87 Delete all
JT]STIFICATION:
- Article ltt5(4) o1'thc Cortstitution gives the courlty assertrbly powers to
rcccive ancl appruve plans and policicsl
-'l'his amendrncnt is unconstitutional Rnd contravcncs Afticle 185(4) ot'thc
CorrstitLrtion.
-l)roposcd arlcndnrurt of thc Cortnty Governrncnts Acts is not containcd in
thc Mcrnoranclurn of Objccts ancl Rcasons tr: tlre Ilill and this is agtrinst thc

87.
CONSEQUENTIAL
AMENDMENTS.

Constitution Articlc l() /Ll and l0 1.,LL and Parliarncnt S Orders
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l''[1.

PROI'OSED AMIiNDM IC N'I':
-The cntire First Schedr-rle be deleted

.IUSTII{CA'tION:
-l'he entire First Schcdulc totally contradicts Section 5(2) o{' thc Bill on

appointmcnt of mcmbcrs of thc National Physical Planning Consultative
Forum

TOPAI(
rotr a{o couxtY tLAitltr attoctarlo* o, ttttt L

srccoNt)
SC[IEDULE
CONTENTS OF
NATIONAL, INTER-
COUNTY AND
COUNTY
PHYSICAL
DICVELOPMBNT
PLANS.

PROPOSED AMENDM ltlN'I':
-Delete entire iterns listed as l, 2, 3,4,5,6,7, ti,9, 10, I I and 12 and the

contents therein and rcplacc as below;
Contents of Nutional, Inter-Couttty and County Land Use Plans
l. Introduction
2. Methodology
3. Legal and Policy Issues

4. Natural I'hysical and Cllirnatic Features

5,Settlerlent and Land [Jsc Pattern

6.Population and Demography
7. I{ousing f)cvclopmcnt
8. Education Sector
9.Community and Social Serviccs
10. Water Supply and Sanitation
I l.Agriculturc and lrrigation
12 Livestock
13, Marinc artcl Fishcry
14. Forcstry and Wildlil'c
15. Mining
16. Energy Scctr:r

I 7. Clclururtttticatiott sct:tor.

I

2

3

4
5

6
7

Within twcnty onc days ol'thc corntr)ellcetnent o1'this Act
'ilre Panel shall corr-rprise a chairperson .......
An application ... ...
The panel shall ...,....
The panel shall, subjcct to this section ....
Thc panel shall intcrvicw . ... ..

EXISTING:

Alter c out the intewiews

FIRST SCHEDULE-
PROCEDURE OF
APPOINTMENT OF
MEMBBRS OF THE
NATIONAL
I'HYSICAL
DIIVNLOPMENT
CONSULTATIVE
FORUM

EXIS'f ING:
-All iterns listed as l, 2, 3. 4,5,6,7,8,9, 10, ll and 12 and thc contents
there in

I8. Transport Scctor
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I 9. [)evelopmcnt Options
20. hnplcmcntation Schcclulc
Rclcrcucc
Appendix

JTiSTIFICATION:
- 'fhere prcsentatiorr ancl content are totally mixed and lack logical
numbering, f'low of conteut and with hanging statements
- T'he preserrtation does not conforrn to known prol'essional practice;
-ltenrs listed as 9, 10, I I and 12 are not r:ontents ofa plan reporl
-Finer cletails of such schcdules are nonnally outlined in rcgulations to thc
Acl

lowt axo couNrY rl^rttDS tttoctltrot o, rtry^

THIRD SCHBDUI,I,]:
CON'TITN'I'S OF
LOCAI, PTIYSICAL
DEVEI,OPMENT
PLAT.IS.

EXIS'I'ING:

-lterrrs listed as 1,2,3,4,5,6,7,8,9,10,11,12,13,14,15,1(r,17,18,1(),20,21 anci
Palt A, Part [J, and Part C] and the contents thercin;

PROPOSII]D AMENDMENT:
-Deletc all itcrns listecl as 1,2,3,4,5,
ancl the contcnts thcrcirr;
-lteplace with iterns listccl bclow:

, 2 l, Part A, Pitrt B and Part C

-CONTENTS OF URBAN LAND USIJ PLAN

L Introduction

2.Methodology

3. Legal and Policy lssucs

4. Natural Physical anci Climatic Features

5. Population and f)eniography

(i. I lousing

7, Education Sector

8.Clonlrrunity and Social Scrvices

!).Ctxrrnerce and Rctail Activitics

I0. Manulircturing aud Ltclustry

1 l. Mining Soctor

l2.Grccn and Open Spaces

I 3.Agriculturc- and Lrvcstock;

14. Watcr SLrpply and Wastc Water l)rainagc

l-5 Solid Waste mcnl
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I 6. Clornurunicatiott Scctor

l T.Enorgy Scctor

I 8.'l'r;rnsport Sector

19. Dcvclol)lrcrlt Proiccts and Optior)s

20, Irnplenrcntittioti Sc[redtrlc

I{elercrtcc

Appendix

JI"TS'[IFICATTON:
-Contcuts rlo not tally with thr: Bitl- Scctiott 40(2).

-Contcnt anrl prcscnlatiou are totally rnixcd up, rlo logic trunttrering aud flows

of issues.
-Clonterrts and flow do not con{bnu to kttowrt towtr planning pretcticc;

Ir,)iI S'iXiqit,:
-Provides ftrr "plauning authority or autltorities" at several places irr the text

I'ROPOSED AMENDMENT:
- Delete and replace with: MATTERS WI-lICll MAY BE DEALT WITH
UNDER DEVELOPMENT C]ONTROL
- Delete "I'lanning Autltority" wherever it occurs in the text and rcplace

with "Clou Government
JUSTIFICATION:
-As presently dratlcd, application to developnrent pcrmission will go to both

County govemment arrd cabinet sccrctary and this will cause confusion;
-ftcveloprnent controI is a function of county govcrnment/local govenlnent;
-Application tbr dcvclopulcnt permission is to thc oounty goventment

-Cirant clf devcloprnent permission is try county government

rowi axo couflTr araitsi.t rtrpcraltor or xctve 1

ii(rUR'I'lI
SCHEDULE:
MATTEITS WHICH
MAY BE DEALT
WITH UNDER
DEVELOPMENT
CONTROL.
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Memorandum on the Physical Planning BillZOLT W

**4,4
To Michael R. Sialai, EBS,

Clerk of the National Assembly,
Office of the Clerk, Main Parliament Building,
P. O. Box 41842 - O01OO,
Nairobi,

Chairperson,
Departmental Committee on Lands,
National Assembly
P. O. Box 4L842 - 00100,
Nairobi.

17 January 2018

t> /-
lF- l[ ^L=- r= IVtr

1 5 JAN 2018

CLERK 'S OFFICE

(6[,tw

Cc:

I

About TISA
r Socia I Accountability (TISA) is a civil society organization committed towards

the achievement of sound poliry and good governance in local development, to uplift livelihoods

of, especially, the poor and marginalized in Kenya,

General Remarks
We commend the National Assembly in its efforts to align physical planningl legislation with the
Constitution 2010.The Physical Planning Bill, 2012f enac[ed will give effect to Article 66 (1) ot
the Constitution 2010, which provides that, "The State may regulate the use of any land, or any
interest in or right over any land, in the interest of defense, public safety, public order, public

morality, public health, or land use planning".

The Physical Planning Bill 2017 seeks to repeal and replace the Physical Planning Act, No.6 of
1996, which is outdated, not consistent with the Constitution. The Act is not in line with the
devolved government system that is central in the Constitution design. Devolution in Kenya is

regarded as part of the exercise of sovereign power of the people, national values and
principles of governance and the basic structure of the Constitution 2010.2 The administration
of the Physical Planning Act 1996 is centralized in the office of the National Director of Physical

Planning. It does not clearly classify Iand use, especially mixed developments in residential

areas. Fufther, it does not provide clear guidelines on urban renewal, urban conservation and

heritage. It is not flexible and does not address the dynamics of development. It does not
promote undertaking of studies to inform formulation of planning policy.3 Some of the main

economy, suitability and aesthetics.
z lohn Mutakha Kangu, Constitutional Law on Kenyan Devolution
3 John Mativo,The Role ofLaw in Urban Planningin Kenya: Towards Norm ofGood Governance,2015

rPhysical Planning is the discipline that organizes activities on space in urban and rural areas to ensure public health,

1
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challenges facing physical planning sector include general disregard for land use planning
regulaitions, Multiple land law regimes have created gaps, conflicts and contradictions in the
application of the laws and these have implications on land use planning and development. Lack
of stakeholder pafticipation in planning process, poor governance leading to wastage, political
patronage and corruption have eroded public confidence, lack of clear poliry on implementation
and weak institutional structures, adequate technical and professional staff, problems caused by
rapid urbanization, exclusion of women in land decision making processes.a

We note that this bill does not respond effectively to the challenges of development
planning, does not adequately align itself to the constitution, nor does it adequately
incorporate key provisions provided in the National Land Policy. Some broad
observed gaps are;

a. Integrated planning lacking
Effective development planning brings together economic, fiscal, social and physical planning
aspects. The National Land Policy and National Spatial Plan recognises that some of the
shottcomings of the local physical development planning has been the lack of integration and
inadequate capacity towards physical planning. There is therefore need for an integrated
approach in the preparation and implementation of Local Physical Development
Plans. To this extent physical planning bill should be integrated with land r.Lsq mal.age_q_en.t as

provided in the land act to meet the threshold of reform envisalged-unAeitfil Conttitution of
Kenya and the National Land Policy.

b, Public Participation provisions do not meet constitutional threshold
'Development control is the power of the State to regulate property rights in urban and rural
land, and is derived from the State's responsibility to ensure that the use of land promotes the
public interest.'s Development control is to conform to the principles of effective land use

including ensuring effective public participation in the exercise of development control and the
establishment of pafticipatory and accountable mechanisms for development planning,

management and enforcement. Development planning in Kenya has suffered from absence of
broad based consultation and the lack of an effective coordinating framework for preparation

and implementation of fhe planning proposals and regulations. For instance, the National and
County Directors of physlcal planning should be responslble for ensurlng the engagement
between county government and the citizenry, other stakeholders and interest groups. The

county dlrector should be responsrble for ensuring and coordinating the particlpation of
contmunities and locations ln physlcal planning and development at the loca/ level and asslsting

communlties and locations to develop the administrative capacity for the effective exercise of
the functions and powers and participation in physical planning and development at the local
leve/,

r rflf I 0 l(rrrt.r',1.t.:.ii! l:l.tt:..r:rt<!t.. .!
{ Ministry ofLands and I)hysical l'lanning, Naironal Land I,olicy 2009
s National Land Policy clause 48.

I
I
I

I
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I
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c) Civic Education is a functional prerequisite that is missing from the bill
Civic education is a functional prerequisite for effective pafticipation.The Cabinet Secretary

should be required to ensure counties provide civic education for the empowerment and

enlightenment of citizens and government and continual and systemic engagement of citizens

and government through sustained civic education of citizens. The bill should ensure adequate

time and civic education be provided prior to the planning process.

d) Transparency provisions are inadequate - The act should provide for the provision of

an inventory of all public land without which development planning is severely hampered.

e) Land planning for Special Interest groups has been entirely ignored (bill lacks
equity and inctusivity)

Informal Sector: The Bill does not recognize planning for informal sector activities. According
to the Nationa/ Land Policy 2009, informal sector activities are a key feature in many pafts of
Kenyaboth in planned and unplanned areas and form a crucial pat of theeconomy as a source

of livelihood. Informal sector activities have not been accommodated in the planning of urban

and rural areas. Informal sector activities have arisen spontaneously as a result of rural-urban
migration without corresponding availability of formal employment opportunitles and other
income generating actlvities. It states that the government shall:6

. Facilitate the provision of land and land use planning to enable the development of
informal commercial activities in a more ordered and sustainable manner.

. Put in place mechanisms to allow for informal activities in planned areas;

. Designate areas where informal activities can be carried out; and

. Institute mechanisms to manage rural-urban migration such as decentralizing
development to rural areas and minor urban areas

Women: The Bill should ensure effective protection of women's rights to land and related
resources.
Vulnerable Groups: The bill should recognize the land rights of vulnerable groups including

unskilled and low-skilled workers, unemployed youth, persons with disabilities,
persons living with HIV and AIDS. Poor and vulnerable people lack voice, power and

representation in society, which limits their opportunities to access, use and own land and land

based resources.T
Effective development planning should therefore ensure it recognizes and provides for the

participation of vulnerable groups and provides mechanisms for the redistribution of land and

resettlement, and protection from unjust and illegal expropriation. This should be captured ln

the interpretation of the act, objects, principles, norms and standards. These groups should also

have representation in the National National Physical Planning Consu/tative Forum.

O Bill is not functionally aligned to the Constitution with respect to
Intergovernmental Relations - The framework for development planning and control is

toexpected to provide an effective coordinating mechanism for the preparation, implementation

of plans and development control and to ensure the devolution of land administration

6 National Land Policy L12
7 National Land Policy 171
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and management.s Whereas the Constitution provides county planning as a concurrent
function and assigns national government the function of

'general principles of /and planning and the co-ordlnation of planning by the counties'
this is to be implemented in accordance with artlcle 6(2) - The governments at the
national and county levels are distind and inter-dependent and shall conduct their
mutual relations on the basis of consu/tation and cooperation.
189. (1) Government at either leve/shall-
(a) perform its functions, and exercise its powers, in a manner that respects the
functional and institutional integrity of government at the other /evel, and respects the
constitutional status and institutions of government at the other /evel anQ ln the case of
county government, within the county /eve/;
(b) assist, support and consult and, as appropriate, lmplentent the /egislatlon of the
other level of government; and
(c) liaise with government at the other leve/ for the purpose of exchanging inforntation,
coordinating policies and administration and enhancing capacity.
(2) Government at each leve/, and different governments at the county /evel, shall co-
operate in the performance of functions and exercise of powers and, for that purposq
may set up joint commlffees and joint autltorities.

The bill offends the prlnciples of distinctness by assigning the Cabinet Secretary an

implementation role in several instances and thereby re-centralising planning contrary to the
Constitution. Whereas there is to be coordination between both levels of government, and
counties are to conform to national development priorities the bill seeks to impose the National
Development Plan upon counties which might force counties to ignore their local priorities. For
instance, at present the nationa/ government's strong focus on roads lnfrastructure, /arge scale
development projects which incorporate imported technologyisis inimica/ to the development of
small shareholding agricu/ture and informal business which is a priority for many counties. Small
shareholding agriculture thrives well using low, but effective technology which can be made
availab/e locally and thus spurs the creation of jobs and does not p/ace a borrowing burden of
government,

Planning compliance by county governments should be provided through the strict enforcement
of norms and standards, coupled with a robust intergovernmental framework for dialogue and

negotiation on priorities and strategies, The present consultative forum does not satisfy the
requirements for an intergovernmental forum, has not linkages with the existing
intergovernmental forums provided in the Intergovernmental Relations Acl 2072, and instead

takes us back to the era of centralised planning which has roundly failed in Kenya, and which

the Constitution and National Land Policy seeks to redress. This also applies to the
proposed regional planning framework. Fufther, the bill should provide for representation
of residents'associations and other professional representation as well as public participation in

the regional planning and implementation process,

4
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Capacity building - The bill should expressly require the cabinet secretary to ensure adequate

human, technical and financial capacity to national and county institutions to support effective

development planning and control in accordance with Article 189 of the Constitution of Kenya.

REVIEW OF THE PHYSICAL PLANNING BILL 2017

PART I: PRELIMINARY
The Physical P/anning Bill 2017 intends to provide for the planning, use, regulation and

development of land in KenYa.

a) We recommend the long title to read as follows, "to provide for the transparent,

accountable and participatory plannlng, use, regulation and sustainable development of land

in Kenya". The long title is inadequate and should sufficiently encapsulate the aspirations of

effective planning to redress Inequities, poor governance, weak enforcement,

fragmentation, coordination, participation, Integrated land use etc.

Interpretation

The Bill should include and modify the meaning of the following words

i. National association of residents - include meaning of National association of
residents

ii. Publish - the meaning should make it a requirement that publish of a notice to the
public as required in terms of this Act or any other applicable legislation shall be

done by publication in at least two daily newspapers with national circulation,
publication in the official website of the Ministry responsible for Physical Planning or
County Government

iii. Stakeholder - the meaning of stakeholder should list the relevant stakeholder

including representatives from registered professional bodies, resident association,

women group, youth group, business community including informal traders

associations.
iv. Residents Association - meanlng of resident association
v. County Planning Authority - meaning of County Planning Authority and its

composition
vi. Public purpose - meaning to include public open spaces, waste disposal site and

public market

Ctause 3: Objects of the Acte

The objects of the Physical Planning Bill 2017 are not wide enough and do not cover all the

areas connected with integrated development planning'

"l'he obj ects of the Act are to:

i. Provide the principles, procedures and standards for the preparation and implementation ofphysical development plans

at the national, regional, counry, urban, rural and cities level.

ii. The administration and managenrent ofphysical planning in l(enya;

iii. The procedures and standards for development control and the regulation ofphysical planning and land use;

iv. A framework fcrr the co-ordination ofphysical planning by counfy governments; a mechanism for dispute resolution;

v. A framework ior equitable and sustainable use, planning and management of land; and the functions of and the

relationship benveen planning authorities

,i
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The Bill does not incorporate in its objects constitutional principles and we recommend inclusion
of principles such as public participation in the planning, use, regulation and development of
land in Kenya. Transparent and accountable administration and management of physical
planning, decentralized and devolution of physical planning authority and responsibility to the
lowest level possible, Cooperative government and intergovernmental relations between
national and county governmentlo in physical planning, land use that promotes social and
economic inclusion.

Planning legislation needs to increase its scope and complexity as the demands of the society
increase. Planning law should respond to current social, economic and political circumstances. It
should aim to provide an effective and comprehensive physical planning system that is simple,
flexible and easy to administrate.

Clause 4: Principles and Norms
On a positive note the bill incorporates the constitutional national values and principles of
governance,llconstitutional principles of land policy, 72 leadership and integrity principleslr
under clause 4 that are binding on every State organ, State offlcer, public officer and person
engaged in physical planning or land use regulation, However, the bill mixes up the norms and
principles which has the effect of diluting both whlch provide crucial basis for effective
management and enforcement of land planning and development. Norms and Standards
provide the basis for national government standards setting to guide county governments,
standardise planning, strengthen enforcement, provide a check on executive discretion, ensure
accountability of public officers, empower communities and provide protections for the
vulnerable. To this extent, this is an extremely weak bil! that will do little to redress
the current state of confusion in land use planning and development.

To ensure harmony on land use planning laws, we propose the separation of values, principles,
norms and standards. We also propose the inclusion of the National Land Policy 2009 values
and princlp/es relevant to physical planning. These include equitable access to land for
subsistence, commercial productivity, settlement, and the need to achieve a sustainable balance
between these uses. In addition to these, we have gender equity;secure land rights, effective
regulation of land development; sustainable land use; Access to land information; efficient land
management; transparent and good democratic governance of land. The National Land Policy
comprises an overall frame'rvork and set of pr-inciples tc guide sectoral, legislative and
institutional reforms in land administration and management,lt defines among others key
measures required to addresscritical issues ofland use planning, out-dated legal framework and
institutional framework. It states the national, regional, urban, peri-urban, spontaneous
settlements planningprinciples and guidelines to be formulated and lmplemented in a

transparent, sustainable, comprehensive, participatory and accountable manner. Additionally,
the Bill should incorporate principles of planning as provided for by other legislations including
the County Government Act 2012 Part XI on County Planning section 102, which provides

toArricle6 and 189 oftheConstitution
rrConstitution, Article I 0
r/Land in I(enya shall be held, uscd and managed in a nranner that is equitable, efficicnt, productive and sustainabie and in accordance
with thc prrnciples of equitable access to land, security of land rights, sustainable and productive nlanagernent of land resourccs,
tlarlsilarent and cost effective adn)jnistration oflancl elinrination o[gender discrinrination in law, Custonrs and practices rc.lated to land
arrd propcrty in land
t:lConstitution Articles 73 and 7li

I
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principles of planning and development, and the Urban Areas and Cities Act 2011Part V, which
provides for integrated development planning.

PART II: PHYSICAL PLANNING INSTITUTIONS
The Bill does not include principles and norms to gulde physical planning instltutional framework
to ensure devolution of power and authority, participation and representation, justice, equity
and sustainability.la

Clause 5 establishes a National Physical Planning Consultative Forum comprising of various

stakeholders in physical planning. It is commendable that the forum includes representatives

from the national and county government, private sector, professional associations, persons

with disabilities and resident association. However, the forum should include more than one

representative of resident association. The forum does not include representatives of registered

civil society, women, youth, informal trade association and engineers. A wider representation

ensures inclusive and broad based consultations on physical planning.

Ctause 9 on the functions of the Cabinet Secretary should be limited to general principles of
land planning and co-ordination of planning by counties in line with Fourth Schedu/e Part I

& Paragraph 21 of the Constitution on the functions of the National government.

Clause 12 on the responsibilities of the National Director of Physical Planning overlaps with the

functions of the Cabinet secretary of formulating national physical planning policies.

PART III: TYPES OF PHYSICAL DEVELOPMENT PLANS

National Physical Development Plan
Clause 19 (l)provides for the preparation of the National Physical Development Plan, and the

National Director shall consider relevant national policies and ensure effective pafticipation by

the public and relevant stakeholders. The word stakeholder is vague and the Bill should list the

relevant stakeholders including representatives of women, youth, resident associations,

business community, informal sector associations and relevant professional bodies

21 states that the Cabinet Secretary shall consider the comments of the public made

about the National Physical Development Plan and may or may not incorporate the comments in

the pla n. The Bill should ide for uate feedback mechanisms. The Cabinet Secreta ry
should give reasons in writing including or not including comments of the public. The Bill

should require the Cabinet Secretary to provide evidence for public participation in the

formulation of preparation of the National Physical Development Plan,

n order to address land use planning issues, the National Land Policy 1999 recommends that
the Government shall provide an appropriate framework for preparation and implementation of
national, regional and local area land use plans and ensure that the planning process is

integrated, participatory and meets stakeholder needs.

Clause 22 on approval of the National Physical Development Plan does not include a

requirement for approval of the plan by Parliament before gazettement.The Constitution states

that people may exercise their sovereign power through their democratically elected

7
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representatives. Sovereign power of the people under the Constitution is delegated to
Parliament. it would be in order for Parliament to review and approve the National physical
Development Plan.

Regional Physical Development Plan

Clause 25 establishes a regional development physical planning development committee
comprising of the national director physical planning, county executive committee member
responsible for physical planning for each county involved and any other relevant County
Executive Committee member. The regional joint physical planning committee may co-opt such
other persons as may be necessary to assist it in performance of its duties. The committee
needs to include representatives of the residents in the affected regions. The committee needs
to be aligned to the functional mandates of the levels of government be restricting the role of
the Cabinet Secretary in implementation.

Clause 21 states that the Regional Physical Planning Joint Committee shall consider the
comments made about the plan and may or may not incorporate the comments in the plan. We
recommend that the Regional Physical Planning loint Committee shall incorporate relevant
comments made by the public in the plan and if not give its reasons in writing.

Clause 24 requires public institutions implementing the National Physical Development plan to
prepare status report. There should be a requirement for these reports to be available to the
public. The National Land Commission should upload the reports received on its website. Once
approved, repots by the county government should be tabled in the County Assembly, NLP and
National Parliament.

Clause 25 provides for the establishment of the regional joint physical planning commitLee to
formulate a regional physical development plan. The committee does not include representative
of residents of the affected regions, women, youth and informal traders.

Clause 29 on the approval of the reglonal physical development plan does not include the
requirement of approval of the plan by the county assembly of the affected regions. County
Assembly members

Counby Ph'ysica! Development Plan

Clause 32 provides for a County Physical Development Plan, which shall be consistent with the
national and regional physical development plan,

There is no requirement for the County Physical Development Plan to be in harmony with the
County Intergrated Development Plan, County Sectoral Plan, County Spatial Plan, County or
Municipal Plan provided for in the CountyGovernmentActsection 108, 109, 110and 111.

The clause that county physical development plan shall suffice for purposes of the provlsions of
section 110of the County Governments Act is not clear.

Clause 33, which provides for purpose and objects of a county development physical
plan should be In harmony with the objectives of county planning as provided for in the County

8



Government Act 2012 section 103,ts particularly the objective to ensure harmony between

national, county and sub county spatial planning.

Clause 35 on the contents of a county physical development plan should be specific,

measurable, attainable, relevant and timely and include budget estimates for effective

monitoring and evaluation by the public.

The Bill requires public participation in the formulation of County Physical
Development Plan. However, the Bill does not provide a clear definition of public participation

in the preparation of physical development plan. There needs to be a clear definition of "the
public" and "public participation" within the context of the Bill. Physical planning requires broad

based consultations, and there should be a deliberate effoft to incorporate interest groups that

have been left out in decision-making processes such as women, youth, and informal sector.

The County Government Act 2012 defines the public when used in public paticipation means

the resident of a particular county, rate payers in a particular city or municipality. Any resident

civic organization or nongovernmental organization, private sector or labour organization with

an interest in governance of a particular county, city or municipality and nor resident

temporarily present and using services or facilities provided by the county, city or municipality.

Public participation is the involvement of individuals and groups positively or negatively affected

by, or that are interested in a proposed project, program, plan, legislation or policy subject to a
decision-making process in an open, accountable and inclusive process through which,

individual citizen, community and interest groups, and other stakeholders can exchange views

and make/influence decisions affecting their lives.16

The National Land Policy 2009 stale that one of the issues that needs to be addressed in-land

USE nning is the establishment of an appropriate framework for public participation in the

evel land use and spatial plans

The Bill does not provide an effective feedback mechanism from the government to the public.

There should be a requirement that the County Executive Committee member shall consider the

comments made about the draft county physical development plan and may or may not

incorporate comments of the public in the plan giving reasons for the same.

's103. Obiectives of county planning
The objectives ofcounty planning shall be to-
(a) ensure harmony between national, county and sub-counfy spatral planning requirements;

abl facilitate the development of a well-b alanced system of seftlements and ensu re productive use of scarce land, water and other

resources for economic, social, ecological and other functjons across a county;

(c) maintain a viable system ofgreen and open spaces for a functioning eco-system;

(d) harmonize the development ofcounty conimunication system, infrastructure and related service-s;

(e) develop urban and rural areas as integrated areas ofeconomic and social activity;

ig provide the preconditions for integrating under-developed and marginalized areas to bring tliem to the level generally enjoyed by the

rest of the county;
(g) protect the historical and cultural heritage, artifacts and sites within the county;
(tr1 mate reservations for public security and other critical national infrastructure and other utilities and services;

ii) work towards the achievement and ntaintenance ofa tree cover of at least ten per cent of the land area of Kenya as provided in Article

69 ofthe Constitution; and
(j) develop the human resoul'ce capacity o[the county.
r6 Nairobi City County Public Participation Act 2015

9



Clause 45 on the Approval of Local physical Development Plan does not include the
nty assernblv-miim 6eis J re-requirement for approval of the plan by the county assembl

representatives of the people w sovereign power to their democratically
elected leaders to represent them in the county asse mbly (Article 1 Constitution).

Clause 47 (l) which provides for declaration of a special ptanning area states that a
county government may be requested by the national government or the National physical
Planning Consultative Forum to declare an area as a special planning area. The role of the
national government is restricted to formulate general principles of land planning and
coordination of planning by county (Constitution 2010, Fourth Schedu/e, paragraph 21)

PART IV: DEVELOPMENT CONTROL

Clause 49 on the objects of development control should include an additional object, that
ts, to estab/ish development control standards, processes and procedures that are efficient,
transparent and accountable taking into account International Conventions and national policies
re/atlng to the sustainab/e use of land and the preservation of environmental va/ues as
recommended by National Land Policy.

Clause 50 on power to undertake development should include the power to reclaim
grabbed public land for the benefit of the public.

Clause 52 (1) on application for development permission does not provide for public
participation in the approval process, A developer must notify the neighbouring community on
proposed development, and the neighbouring community must be given an opportunlty to
present their objections.

Clause 61 on offences relating to development permission, the fine of Kshs. 500 000/-
is too lenient for large-scale developers and punitive for small-scale developers.

Clause 62 on Access to Information is unconstitutional because it does not recognize the
right of every citizen to access information held by the State, information held by another
person and required for the exercise or protection of any right or fundamental freedom. The
Constituion Afticle 35 requires State to publish and publicize any lmportant information affecting
the natlon (Constitution Afticle 35). The Bill states thal a plannlng authcrity may demand the
production of, and make extracts from, all registers or other records or any deeds or
instruments belonging to, or in thecustody or possession of, any public officer or any personand
in which are contained particulars of any land orproperty affected by the relevant physical
developmentplan.The information obtained by a planning authority in accordance with sub-
section (1) shall be treatedconfidentially and shall not be disclosed to any otherperson except
by an order of a court in connection with anylegal proceedings.Any request for information shall
protect the rightsenshrined in Article 3117 of the Constitution.

PART VI: PHYSICAL PLANNING LIAISON COMMITTEES

17 Every person has a right to privacy which includes the right not to have their person, home or property searched, their possession seized
information relating to their private affairs unnecessarily required or revealed.

u
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The composition of the Physical Liaison Committees, that is, the National Physical Planning
Liaison Committee and County Physical Liaison Committee mostly comprises of State
actors and only one non-State actor and there is no measure put in place to ensure gender

balance. The committee should include provide representation from women, youth and resident

association.

PART VII -MISCELLAN EOUS PROVISIONS

Clause 87 (1) makes consequential amendments to the County Government Act 2012 which

are unlawful. The amendments remove the requirement that each county spatial plan shall be
developed by the county executive committee and approved by the respective county

assemblies in accordance with procedures approved by the respective county assembly, and
that each county spatial plan shall be reviewed every five years and the revisions approved by
the respective county assemblies.

CONCLUSION
In as much as the Physical Planning Bill 2017 is an improvement of the Physical Planning Act
1996, il falls short on the constitutional values and principles of transparency, accountability,

public participation, self governance, subsidiarity, equity and inclusivity which are necessary for
development. Further, it limits the right of citizens to access information as provide for under

Article 35 of the Constitution, which is a necessity for effective public participation, enhance

transparenry and accountability on the part of State organs and State Officers.

For further information, please contact us at:
Waniiru GikonYo

wa nji ru.gikonyo@tisa.or.ke
P.O. Box 48353 -00100 Nairobi

Tel: +254 20 4443676
www.tisa.or.ke
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lntroduction

The Council of Governors is a non-paftisan organization established undersection 19 of
the intergovernmental relations Act 2012. The Council of Governors comprises of the
Governors of the forty seven counties.

The mandate of the Council includes: (a) consultation amongst county governments; (b)
sharing of information on the performance of the counties in the execution of their
functions with the objective of learning and promotion of best practice and where
necessary, initiating preventive or corrective action; (c) considering matters of common
interest to county governments; dispute resolution between counties within the framework
provided under this Act; (e) facilitating capacity building for governors; (0 receiving reports
and monitoring the implementation of inter-county agreements on inter-county projects;
(g) consideration of matters referred to the Council by a member of the public; (h)
consideration of reports from other intergovernmental forums on matters affecting
national and county interests or relating to the performance of counties; and (i) performing
any other function as may be conferred on it by this Act or any other legislation or that it
may consider necessary or appropriate.

Considerations in reviewing the Physical Planning Bill201Z

The Council of Governors considered the following:

. Constitutional threshold

. Consistency with the existing legislation

Constitutional threshold

The proposed physical planning bill 2017 contravenes important provisions of the
Constitution of Kenya 2010 including devolution as provided for in article 6 and 10.

The process of preparing the bill failed to meet the requirements of the constitution under
article 232 (1) (d) (f) which requires state agencies to observe principles of lnvolvement
of the people in the process of policy making and transparency and provision to the public
of timely and accurate information.

The process of coming up with the bill did not specifically involve the County Governments
and neither was information of the process of coming up with the bill made public for
County Governments to access.

An attempt by the bill to Amend Section 110 (3) of the County Government Act 2012
undermines devolution and flouts Article 174|a and 185 (4)of the Constitution which gives
powers to counties to approve plans and policies.

Page 1 of 8



Consistency with the existing legislation

The bill conflicts with the County Governments Act 2012 and the Urban Areas and Cities
Act 2011 (Amended in 2015) by introducing other plan typologies that add a lot of
confusion to the county mandate to plan and approve the plans. An introduction of the
County Physical Development Plan and the Local Physical Development plans only
serves to create conflict and confusion with the County Spatial Plans and the lntegrated
development plans provided for in the County Governments Act 2012 and the Urban
Areas and Cities Act 2011 (Amended in 2015) respectively.
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