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Prologue

Mr. Speaker,

The Budget and Appropriations Committee held various consultative meetings on the first
Supplementary Estimates for 2013114 and as expected consulted with the various
stakeholders among them the Departmental Committees and the National Treasury. During its

consultative meeting with National Treasury on the supplementary estimates several issues
were raised and discussed, The National Treasury did indicate to the committee that in-order
for the Government to finance the 2013114 budget there was need to raise resources through
an lnternational Sovereign Bond. The National Treasury also informed the committee that
resources were needed to retire a syndicated loan that is due in the month of May, 2014.|n
this regard, The National Treasury requested that they appear before the Committee to

discuss details of the Sovereign Bond and the applications of the proceeds from its issuance.

On 18m February, 2014, the Principal Secretary, to the National Treasury appeared before the
Committee for consultations on the Supplementary Estimates. During this meeting, he

informed the Committee that the Government was considering issuing a sovereign bond.

However, there were some hindrances; Firstly, there was lack of a clear legal framework.
Secondly, there were two litigation cases which had been determined against Government of
Kenya.

Given that this latter issue touches on the mandate of the Budget and Appropriations
Committee as well as Departmental Committee of Finance, Planning and Trade, it was
therefore, decided that the committees hold joint sittings. The two committees held meetings
on 19m February, 2014 and 22na April, 2014, The purpose of the meetings was to consider the
issue of Sovereign Bond and the payment of the litigation cases,

Mr. Speaker Sir, Members of the Joint Committees of the Budget and Appropriations
Committee and the Departmental Committee on Finance, Planning and Trade as currently
constituted comprises the following Members:-

1. Hon. Mutava Musyimi , M.P - chair, Budget and Appropriations committee
2. Hon. Benjamin Langat, MP - chairperson, Finance, planning and rrade
3. Hon. Nelson Gaichuhie, MP - Vice Chairperson, Finance, Planning and Trade
4. Hon, Mary Emaase, M.P - Vice Chair, Budget and Appropriations Committee
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5. Hon Peter Weru KinYua,M,P

6, Hon. Abdikadir Omar Aden, M.P

7, Hon. Abdul Rahim Dawood, MP

8. Hon. AbdulazizFarah, M.P

L Hon. Abdullswamad Sheriff, MP

10. Hon. Alfred Agoi, M.P

11. Hon. Alfred Sambu, M.P

12. Hon, Ali Fatuma lbrahim, M.P

13. Hon. Alice Ng'ang'a, M,P

14. Hon. Andrew Toboso, MP

15. Hon. Banticha Jaldesa , M.P

16. Hon. Benjamin Andola Andayi, M.P

17. Hon, Benjamin Langat, M.P

18. Hon. Bitok S, Kirwa, M.P

19. Hon. Charles NYamai, M.P

20. Hon. Clement Wambugu , M.P

21.Hon, Daniel Nanok , M.P

22. Hon. Dennis Kariuki, M.P

23, Hon. Dorcas Kedogo, M.P

24. Hon. Dr. J.W. NYikal,M.P

25. Hon. Dr, Reginalda WanYonYi,M.P

26, Hon. Eng. Shadrack Manga, MP

27. Hon. Francis Njenga,M.P

28. Hon, George Muchai,M.P

29. Hon. lringo CYPrian Kubai, MP

30. Hon. lrshad Sumra,M.P

31. Hon. lsaack Mwaura,M.P

32. Hon. Jackson KiPtanui,M,P

33. Hon. James GakuYa,M.P

34. Hon, James Lusweti,M.P

35, Hon. Jamleck Kamau,M.P

36. Hon. Jared O. OPIYo,M.P

37. Hon. JimmY Nuru AngwenYi, MP

38, Hon. Joasf Olum , MP

39, Hon. John Mbadi,M.P

40. Hon. John Sakwa , MP

41, Hon. Johnson Sakaja , MP

42, Hon, Jonathan Lati Lelelit,M.P

43. Hon. Jones Mlolwa , MP

44. Hon. JosePh Limo,M.P

45, Hon. Khatib Mwashetani,M.P

46, Hon. KK StePhen KinYanjui,M'P

47. Hon, Makali Mulu Benson,M.P

48, Hon. Mohammed ShidiYe,M.P

49. Hon, Moses Lessonet,M.P

50, Hon, Moses Ole Sakuda,M.P

51. Hon, Muriuki Njagagua,M,P

52, Hon. Oburu Oginga , MP

53. Hon, Rose NYamunga , MP

54. Hon. Omar MwinYi,M.P

55. Hon. Omondi G, W. Mallan,M.P

56, Hon. Patrick King'ola Makau , MP

57. Hon, Patrick Ole Ntutu,M.P

58. Hon, Priscilla NYokabi,M'P

59, Hon. Ronald Tonui, MP

60. Hon. SammY Koech, MP

61. Hon. SammY Mwaita, MP

62. Hon. Samuel Gichigi,M.P

63. Hon, Shakeel Shabbir Ahmed, MP

64. Hon. Shukran Hussein Gure,M.P

65. Hon. Silverse Lisamula Anami,M.P

66. Hon, Suleiman M. Kasuti, M.P

67. Hon. TimothY M, E. Bosire, MP

68. Hon. Tirus N. Ngahu, MP

69. Hon. TiYah Galgalo, M.P

70. Hon.(Eng) StePhen Ngare,M.P
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Mandate of the Budget and Appropriations Committee and the Finance Planning and
Trade Committee

The Budget and Appropriations Committee is established under the Standing Order 207 and
is mandated to: investigate, inquire into and report on all matters related to coordination,
control and monitoring of the national budget, discuss and review the estimates and make
recommendations to the House; examine the Budget Policy Statement presented to the
House; examine Bills related to the national budget, including Appropriations Bills; and
evaluate tax estimates, economic and budgetary policies and programmes with direct
Budget outlays. Further, the Budget and Appropriations Committee is given legal backing
under the Public Finance Management Act, 2012 and the Constitution article 221 (4 and 5).

On the other hand, the Departmental Committee on Finance, Planning & Trade is one of the
twelve Departmental committees of the National Assembly established under SO 216 and
mandated to, inter alia; 'to study and review all legislations referred to it;

Specifically, the Committee deals with Public finance, monetary policies, public debt,
financial institutions, investment and divestiture policies, pricing policies, banking,
insurance, population, revenue policies, planning, national development, trade, tourism
promotion and management, commerce and industry.

SIGNED
9a^

DATE....^....1 : ? -t

t

\\

ffif

Hon. Mutava Musyimi, M.P

Chairman, Budget and Appropriations Committee

YSIGNED.

Hon. Benjamin Langat, M.P

Chairman, Finance, Planning and Trade Committee
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THE REPORT OF THE JOINT BUDGET AND APPROPRIATIONS COMMITTEE AND

THE COMMITTEE ON FINANCE, PLANNING AND TRADE ON SETTLEMENT OF

FOREIGN COURT JUDGEMENTS AGAINST THE GOK

Background

1. Mr. Speaker,Sir, during the processing of the Firsf Supplementary Estimates For

2013/14 tabled before Parliament on 12tn February 2014, it was brought to the attention

of the Budget and Appropriations Committee, that the Government was planning to

issue the first lnternational Sovereign Bond for approximately US$1.5 billion (equivalent

to Ksh 130 billion) to finance the Fiscal Year201312014 budget. However, during the

consultations with the National Treasury it emerged that tied to the issuance of the

lnternational Sovereign Bond, there were two challenges namely;;

a. The legal framework: There was need to amend the Public Finance

Management Act, 2012 to allow lnternational floating of the bond; and

b. Litigation challenges: Litigation/ Cases and Judgement against the

Government of Kenya in London UK and in Geneva Switzerland relating to

the two cases in which the litigants had obtained a court order to attach

government properties abroad,

2. The Committee considered the matter as of utmost urgency and required further details

from the National Treasury with regard to lnternational Sovereign Bond. Additionally,

the Committee expressed the need to jointly be brought to the attention of the

Committee on Finance, Planning and Trade. Further, the Committee observed that the

matter needed further consultations and adequate information for consideration as it
has multiple effects even on the future budgets and the general investment

environment at the global arena.

3. Mr. Speaker,Sir, having met the Joint Committee consequently advised the National

Treasury to furnish it with additional and adequate information in order to explore the

matter in a more detailed manner and examine the merits of the case before the

Committees. The issues were basically two fold; amending the Pubtic Finance
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lvlanagement law fo a?dress the lnternational floating of the Soverergln Bond and the

pending so/ufions to the dlsc/osure of the Litigation sutts Cases and subsequantial

Judgement against the Government of Kenya.

4. Subsequently, the National Treasury submitted the requisite proposed Public Finance

Management Act (Amendment) Bill, 2014 and the amendments are being processed,

Submission by the National Treasury

5. lndeed, Mr. Speaker Sir, during the meeting held on 19tn February 2014the National

Treasury made the submission with respect to issuance of the lnternational Sovereign

Bond. More importantly, the impact of Litigation/ Cases and Judgement against the

Government of Kenya in London UK and in Geneva Switzerlan on the issuance of the

bond..

6. The matter related to the claims made by two companies and the facts are as stated

here below and in annex I and ll

o Universal Satspace (Bandwidth network project). Mediation in Nairobi in

February 2013 agreed on payment of $7,6 million (Ksh. 653 million) by

GoK. After waiting for 10 months to be paid as agreed the claimant went

to court in London on 20th December 2013 and judgement was upheld and

Kenya was expected to pay $7,874,431. (Ksh 677 million) being principal

of $ 7,600,000 and interest of $ 274,431) by 17tn January 2014 inclusive of
costs of t60,000. This amount continues to attract interest at 8.75% per

annum which translates to $1 ,665 per day beginning 21't December 2013

First Mercantile Securities Corporation (Broadband network project). The

amount due for payment, including accrued interest and cost as at 24tn

March 2014 is $10.7 (Ksh920 million) and the claimant has sought

Registration of Judgement in the High Court in London to compel Kenya

to pay or else proceed with attachment proceedings,

a

7. Mr. Speaker, Sir, the National Treasury sought and received audience with the

Parliamentary Committee on Budget and Appropriations on 18tn February 2014 and the

joint Budget and Appropriations and Finance, Planning and Trade Committees on 19tn
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February 2014, The joint committee considered the issues related to the debts and

agreed as follows;

i. That the National Treasury provides to them the Legal Opinion of the Attorney

General;

ii, More details on the history, character and quantum of the debts; and

iii. Produce evidence of approval by the executive (Cabinet).

8. Mr. Speaker, Sir, the National Treasury appeared before the joint Parliamentary Budget

and Appropriations Committee and the Finance, Planning and Trade Committee on

22na April 2014. The National Treasury having complied with the earlier demands/

recommendation that The National Treasury provides to them the Legal Opinion of the

Attorney General and evidence of approval by the executive(Cabinet). The Joint

Committee noted that the National Treasury had indeed complied with the earlier

directive to provide Attorney General's Legal Opinion and the Executive's approval

(See annex lll and lV).

9. From the foregoing, Mr. Speaker Sir, the National Treasury sought audience with the

two parliamentary Committees with two objectives of:

i.) First of all, informing the parliamentary Committees with the progress made

towards the realization of the issuance of the lnternational Sovereign Bond in

the lnternational Market; and

ii.) Secondly, to seek approval of the Committees to initiate the necessary

processes and mechanism within the disposal of the National Treasury

geared towards unlocking the hurdles that faced the issuance of the

Sovereign Bond. The second part can only proceed with parliamentary

approval lest it is construed to imply that parliament approved payment of the

suspended Anglo leasing projects.

10. Mr. Speaker, Sir, no doubt, failure to hasten the settlement process would injure

Kenya's reputation and image at the international market. Further delay is defraying the

consequential costs would result to adverse and negative publicity in the international
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market. Some of the negative consequenc?s of failure to honour our debt obligations as

and when they fall due include:

i. Enforcement of judgments/attachment of GoK assets,

ii, Stoppage of the Bond process,

iii. Fiscal risk,

iv. lnterest charges on the judgements,

v. Higher costs, and

vi. Projection of Poor intemational image and reputation,

11. Further, the Joint Committee abides by the Attorney General's Office advice that it has

exhausted all judicial action to forestall payment of the judgement debts. The way

forward is for GOK to settle so as to minimize further loss to GOK as the outstanding

awards continue to accrue interest. Crucially, this will facilitate the successful issuance

of the lnternational Sovereign Bond.

Recommendation

'l}.ltr, Speaker Sir, in light of attendant risks associated with failure to comply with court

orders, complications in raising resources through a Sovereign Bond, and the likely loss

of the Country's international reputation, the Joint Committee recommends that the

Judgment debts in favour of First Mercantile Securities Corporation and Universal

Satspace amounting to Ksh 1.4 billion be settled expeditiously.
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Annexes pendix 1: Minutes of the 1.t and 2naJoint Meeting of the two Committees

Appendix 2:

Appendix 3:

Report from Treasury on settlement of foreign court judgments against
Government of Kenya on postal corporation of Kenya projects financed
and carried out by first mercantile and Universal Satspace respectively

Correspondence from National Treasury seeking audience with Budget
and Appropriations and Finance, Planning and Trade Departmental
Committee to update them,

Legal Opinion of the Attorney General and

Written evidence of approval by the executive (Cabinet),
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3. Hon. MarY Emaase, MP

4. Hon. Abdikadir Omar Aden, MP

5. Hon. AbdtlazizFarah, MP

6. Hon. Aifred Agoi, MP

1. Hon. Alfred Sarlbu, MP

8. Hon. Banticha Jaldesa' MP

g. Hon. Benjamin Andola AndaYi' MP

10.Hon. Bitok S. Kirwa, MP

11.Hon. Charles NYarnai' MP

12. Hon. Chrisantus W. Wakhurrgu' MP

13. Hon. Clement Warnbugu, MP

14.Hon. Daniel Nanok, MP

15. Hon. Dorcas I(edogo, MP

16.Hon. Dennis Kariuki, MP

17.Hon. Dr. J.W. NYikal, MP

18.Hon. Dr. Reginalda Wanyonyi, MP

19.Hon.(Eng) StePhen Ngare, MP

20. Hon. Francis Nienga, MP

21. Hon. George Muchai, MP

22.Hot. Isaack Mrryaura, MP

23.i{on. Irshadali Surlra. MP

24.Hon. George Waniohi, MP

25. Hon. Jackson KiPtanui, MP

26. Hon. James Gal<uYa, MP

27.Hon. James Lusweti- MP

28. Hon. Jarnleck I(amau, MP

29.Hon. Jared O. OPiYo, MP

30. Hon. John Mbadi, MP

31. Hon. Jonathan Lati Lelelit, MP

32. Hon. JosePh Limo, MP

33. Hon. KK StePhen I(inYanjui, MP

34. Hon. Makali Mulu Benson, MP

35.Hon. Moharnmed ShidiYe, MP

ARY 2014 1L:0lgrr{ CO

TIALL CHAMBERS

PRESENT

1. Hon. Mutava Musyimi, MP - Joint Chair

z. Hon. Nelson Gaichuhie, Mp - Vice- Chair Finance Committee (Joint Chair)
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a 35.Hon. Mohamrned Shidiye, MP
36.Hon. Moses.Lessonet, MP
37.Hon. Muriuki Njagagua, MP
38.Hon. Omar Mwinyi, MP
39.Hon. Omondi George W. Mallan, MP
40.Hon. Patrick Ole Ntutu, MP
41.Hon. Priscilla Nyokabi, MP
42.Hon. Samuel Gichigi, MP
43.Hon. Silverse Lisarnuia Anami, MP
44.Hon. Tiyah Galgalo. MP
45.Hon. Sarnmy Koech, MP
46.Hon. Sammy Mwaita, MP
47 .Hon. Sakwa John Bunyasi, MP
48.Hon. Jiinrny Nuru Angwenyi, MP
49.Hon. Abduilswamad Sheriff, MP
50.Hon. Abdul Rahim Dawood, MP
51.Hon. Eng. Shadrack Manga, MP
52.Hon. Dr. Oburu Oginga, MP
53.Hon. Patrick Makau King'ola, MP

ABSENT

1.

2.
a
J.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

t4.
15.

16.

Hon. Benjamin Langat, MP - chairperson, Finance, plaruring & Trade
Hon. Alice Ng'ang'a, MP
Hon. Aii Fatuma Ibrahirn, MP

I{on. Benjarnin Langat, MP
Hon. Moses OIe Salcuda, MP
Hon. Suleirnan Murunga Kasuti, MP
Hon. Peter Weru Kinyua, MP
Hon. Shukran Hussein Gure, MP
Hon. Sakaja Johnson, MP
Hon. Tiras Ngahu, MP
Hon. Joash Olurn, MP

Hon. Shakeel Shabbir Atuned, MP
Hon. Jones Mlolwa, MP

Hon. Ronald Tonui, MP
Hon. Rose Nyarnunga,MP

Hon. iringo Cyprian Kubai, MP

2



IN ATTENDANCE
1. Dr. Kamau Thugge

2. Mrs. Felister Kivisi
3. IvIr. Charles Kairu

IN ATTENDANCE

1. Mrs. PhYllis Makau

2. Mr. Martin Masinde

3. Ms. LucY Mal<ara

4. Mr. Frederick Muthengi

5. Mr. Joseph Ndirangu

6. Mr. Danson l(achumbo

7. Mr. Tobias OPana

NATIONAL TREASURY
Principal Secretary

Staff
Staff

COMMITTEES SECRETARIAT

Director, Parliarnentary Budget Office

Senior Deputy Director

Principal Fiscal AnalYst

Principal Fiscal AnalYst/Clerk

Fiscal Analyst

Junior legislative fellow

Junior legislative fellow

AGENDA
1. Prelirninaries /Confinlation of Agenda

2. Presentation by the Principal Secretary- National Treasury

3. Any Other Business

MIN BAC/FPT/JM/O 0ll70l4: Preliminaries and Co nfirmation of Asenda

The Chairman Budget and Appropriations called the rneeting to order at 10:00 am and

led the members with a word of prayer. He inforrned Members that he would Co-chair

the rneeting with the Vice-Chair Finance, Planning and Trade Committee since the

substantive Chairperson of the Comrnittee was out of the Country on official tnatters. He

explained that the joint rneeting had been called after a call by the Principal Secretary,

National Treasury, who was seeking audience with the joint Committees on the matter of

sovereign bond that the Government intended to issue and thus the need for a discussion

with the two Committees.

MIN BAC/FPT/JM/00212014: Presentat ion bv the Principal SecretarY- National

Treasu

The Principal Secretary infbrrned the rneeting that;

(i) The Government was planning to issue the first ever International Sovereign

Bond for amounting to Kshs. 130 billion to finance the 20l3ll4 budget as

well as retire the syndicated loan that was issued to finance the 20l2ll3

budget. The Bond was expected to be floated to the Irish Stock Exchange by

3



J4tr' of February, 2014, However, this has not happened due to restrictions in
the PFM Act, 2012 as well as court award in favour of t'wo Anglo-leasing
types of companies.

(ii) The Principal Secretary stated that in its current form, the Public Finance

Managernent Act,20l2 does not have provisions to support the issuance of
the sovereign bond. More specifically, there is need to amend Sections 50,

53 and 55 olthe Act.

(iii) With regard to litigations against the Governrnent of Kenya, the meeting was

infonned that as part of the issuance process, the Government was advised

by its lead transaction managers that they are expected to provide full
disclosure about the debt obligations of the country, before the bond is
issued. More specifically, the cornrnittees were infonned that the two cases,

narnely; First rnercantile securities co-orporation (Broadband network
project) and Universal satspace (Bandwidth network proiect) have been

. ongoing. Indeed, the judgrnent has been rnade in favor of the cornplainants.

(iv) First mercantile securities co-orporation was involved supply of Ver"y Small

Aperture Tenlinal (VSAT) equipment by Spacenet to connect all the post

offices. The Co-orpoaration guaranteed payments for the supplied
equipment. In I 2tl' August , 2OO4 the Government suspended payrnents of the

Anglo-ieasing projects types of pro.iects. Upon suspension of payments the

company went to court in Geneva to claim $ l2.l Mitlion plus penalty
interest of at8.l5o/o p.a. The Court gave its verdict against the GOI( on l4tr'
May, 2009 for Kshs. 516 Million. The Country through Attorney General
lociged an appeal but lost it in Novernber,20l2.This culminated into a

judgernerrt of Kshs. 868 rnillion being made in favour of the plaintiff. From
the date of the judgernent, the clairn has been earning a daily interest of
$1,413 translating to I(shs.12l,518 at an exchange rate of Kshs.86 to the
dollar. As at 6'l' Decernber,2Ol3 amount due for payrnent stood at Ifths.
908 Million. Further, trerttbers were infomred that the Plaintiff has gone to
seek for registration of .ludgemenl in the High Court of London to cornpel

GOK to pay or else proceed witli attachment proceedings. The Govemment
has already received a notice of intention to attach its mission assets in
Geneva.

(v) With regard to the case involving Universal Satspace, the company signed an

agreernent with GOI( for provision of bandwidth and network rnanagernent
of all post offices for l0 years. After the GOK suspension of payrnents the
colnpany filed a suit in London Court. Mernbers werei informed that there

4



there were rfiediation meetings in Naj.robi in February, 2013' Arising

from this meetings, the Government agreed' to pay Kshs' 653 Million'

ByDecember,zotgtheclaimhadnotbeenpaid,thisresultedtothe
firm going to Lond.on Court. Subsequently,on 2Oth December, 2o|3,

the firm was awarded compensation amounting to Kshs' 685 Million'

(Principal and Interest). The case continues to accrlte a daily interest

ofus$1,665orKshs'L4},L9O(atad'ollarrateofKshs'86)

(vi) Members were informed that all appeals against the judgements have

not been successful'
(vii) Further Members we1^e informed that there are risks to the

Country if the claims are not settled' which are:

(1)ThebondmaynotbefloatedandthustheGovernmentwill
result to domestic borrowing which has an effect of pushing the

interest rates high and thus destabilise the macro-economic

framework; and

(2)The possibility that the plaintiff may apply to the courts seeking

to enforce the awards and impound the proceeds of the bond if

it is floated

03t2 4:C mmittees 'Concern

The committees were concerned on what the cabinet position was on

the matter and why the National Treasury was seeking Parliament's

approval for the matter at hand. Further, the committees sought to

knowtheopinionoftheAttorneyGeneralonthemaffer'

C 04120142 mmittees' mmendation

The committees agreed to support the National Treasury so that the

Sovereign Bond can be floated in the market without difficulties but

on condition that:
(i) The National Treasury submits written 1egal opinion of the

Attorney General on the two cases and whether there are

other avenues of appeal on the two cases'

(ii)Writtenevid.encefromtheExecurtive(Cabinet)on
whether it has approved these payments

5
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MIN BAC/FPT/JM t005/20\4: iournment a

There being no other business the Chairman, Budget and Appropriations Committee
adjourned the meeting at 1.30 pm.

SIGNED

CHAIRPERS ON, B UD GET AND APPROPRIATI ON S C OMMITTEE

DATE

SIGNED

CHAIRPERSON, FINANCE, PLANNING AND TRADE COMMITTEE

zq.k -(+

>1 -v >/D(
YDATE
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MINUTES OF THE ZNII JOINT G OF THE BUDGET AND

APPROPRIA ONS COMMITTEE AND FINANCE. PLANNING AND TRADE

CO HELD ON AY 22ND FEBRU

MAIN CHAMBBR. PARLIAMENT BUILDINGS

PRESENT

1. Hon. Mutava Musyimi, MP - Joint Chair
2. Hon. Benjamin Langat, MP - Joint Chair

3. Hon. Abdikadil Omar Aden, MP

4. Hon. Abdulaziz Farah, MP
5. Hon. Alfred Sambu, MP
6. Hon. Benjamin Andola Andayi, MP
7. Hon. Charles Nyanrai, MP
8. Hon. Clement Wambugr-r, MP
9. Hon. Dorcas Kedogo, MP
10.Hon. Dennis Kariulci, MP
l1.Hon. Dr. J.W. Nyikal, MP
12.Hon. Dr. Reginalda Wanyonyi, MP
13.Hon.(Eng) Stephen Ngare, MP
14. Hon. James Gakuya, MP
l5.Hon. James Lusweti, MP
16. Hon. Jared O. Opiyo, MP
17. Hon. John Mbadi, MP
18. Hon. Jonathan Lati Lelelit, MP
19. Hon. Joseph Limo, MP
20. Hon. Kahatib Mwashetani, M.P
2i. Hon. KK Stephen l(inyanir-ri, MP
22.Hon. Makali Mulu Benson. MP
23. Hon. Mohatnrned ShidiYe. MP
24.Hon. Moses Lessonet, MP
25.Hon. Omondi George W. Mallan, MP
26. Hon. Patrick Ole Ntutu, MP
27.Hon. Priscilla Nyokabi, MP
28. Hon. Samuel Gichigi,MP
29. Hon. Silverse Lisarnula Anami, MP
30. Hon. Suleirnan Mutunga Kasuti,MP
31.Hon. Tiyah Galgalo. MP
32. Hon. Jimmy Angwenyi, MP
33. Hon. Eng. Shadrack Manga, MP
34. Hon. Sammy I(oech, MP
35. Hon. Tiras Ngahu. MP

20 4 LT 10:00 AM AT
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36. Hon. Rose Nyamunga, MP
37. Hon. Sakwa Bunyasi, MP
38. Hon. Jones Mlolwa, MP
39. Hon. Abdul Rahirn Dawood, MP
40. Hon. Joash Olum, MP
41. Hon. Patrick Makau l(ing'ola, MP
42.Hon. Timothy Bosire, MP

ABSENT
1. Hon. Andrew Toboso, MP
2. Hon. Sammy Mwaita, MP
3. Hon. Shakeel Shabbir, MP
4. Hon. Sumra lrshadali, MP
5. Hon. Sakaja Johnson, MP
6. Hon. Abdullswarnad Sheriff, MP
l. Hon. Dr. Oburu Oginga, MP
8. Hon. Ronald Tonui, MP
9. Hon. Iringo Cyprian I(ubai, MP
10.Hon. Kirwa Bitol(, MP
1 1. Hon. Alice Ng'ang'a, MP

12. Hon. Ali Fatuma Ibrahim, MP

13.Hon. Alfred Agoi, MP

14. Hon, Banticha Jaldesa, MP

15. Hon. Daniel Nanok, MP

16. Hon. Francis Njenga, MP

17.Hon. George Muchai, MP

18. Hon. Isaack Mwaura, MP

19. Hon. Jackson I(iptariui, MP

20. Hon. Jamleck Kamau, MP

21.Hon. Nelson Gaichuhie, MP

22.Hon. Mary Emaase, MP

23.Hon. Muriuki Njagagua, MP

24.Hon. Omar Mwinyi, MP

25. Hon. Moses Ole Sakuda, MP

26. Hon. Peter Weru Kinyua, MP

27.Hon. Shukran Hussein Gure, MP
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IN ATTENDANCE
1. \4r. Henry Rotich

2. Dr. Kamau Thugge

3. Ms. Fellister S. Kivisi

IN ATTENDANCE

1. Prof. Githu Muigai

2. Tom Odede

3. Muthoni Kimani

NATIONAL TREASURY
Cabinet Secretary

Principal Secretary

Staff

STATE LAW OFFICE

Attorney General

Staff

Staff

COMMITTEE SECRETARTAT

Senior Deputy Director

Chief Fiscal Analyst

Principal F iscal AnalYsVClerk

Fiscal Analyst
Clerk Assistant

IN ATTENDANCE

1. Il4r. Martin Masinde

2. Mr. Robert NYaga

3. lYIr. Frederick Muthengi

4. Mr. Joseph Ndirangu

5. Ms. Esther NginYo

AG A
1. Preliminalies

2. Presentation by the Cabinet Secretary- National Treasury

3' Presentation by the Attorn4t General

4. Any Other Business

CIF'PT/JM/O 14: PMIN anes

The Chairperson, Budget and Appropriations Committee called the meeting to order at

10.30 am and word of prayer was said. He informed the meeting that it was a called

after the National Treasury sought for audience with both committees to update

Members on the progress of the settlement of foreign court judgements against

Government of Kenya as detailed in the National Treasury's letter Ref:

NT/DMD/SEC/GN"D" dated 15th April, 7Ot4'
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MIN BAC/FP T I JIy4./007 12014: Presentation bv the Cabinet Secretary. The National

Treasury
The Cabinet Secretary briefed and informed the meeting on the progress of the two

foreign judgement cases against GOK: First Mercantile and Universal Satspace as

follows that;

It can be recalled that during the previous joint meeting of the two

committees, the National Treasury was tasked that it should provide the

evidence of payment approval by the Cabinet and the legal opinion of the

Attorney General on the way forwald with regards to the judgements.

The Meeting was informed that the National Security Council meeting ireld

on 25'r'February, 2014 directed the Chief of Staff and Head of Public

Service, the Cabinet Secretary for the National Treasury, the Attorney

General, the Cabinet Secretary for Foreign Affairs and Cabinet Secretary

for defence to explore on any other avenues to be used to settle the matter,

and to proceed on the basis of what they agree after briefing the President.

11r. Further, the .ioint comnrittees were informed that the Attorney General

hired Dentons of lIK, an International Law firm to advice on whether there

exists any other avenue to resolve the issue to which Dentons advised that

there were no legal avenue left for GOK apart fi'orn settling the payments.

Subsequently, the Attorney General and the Cabinet Secretary, The

National Treasury, consequently engaged the counsel for the claimants in

negotiations on 28'l'March and I't April,20l4 withthe aim of reaching an

agreement on the settlement of the debts.The outcome of the negotiations is

that the clainrant agreed to forgo 5002 interest on the First Mercantile case,

equivalent to $2,349 , 264 (Kshs. 204 miliion). This had the effect of
reducirrg the total judgement debt by 13% fi'om $18,170,926 to

$16,421,662.

lv. The meeting was inforrned that the settlement Agreenrent Letters have been

signed by GOK and the claimants and the National Treasury is now

processing the documentation for payment.
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MIN BAC/]EPT/JIVI 1008120142 Presenta n by the ttorney

The Attorney General made a presentatiol and inforrned the meeting that;

i. The case against GOK was first filed in .Iuly, 2006 seeking compensation of

US$12.3 rnillion. The Government appealed the case but lost'

ii. The case was referred to mediation pursuant to the English civil rules of

procedure to resolve the issue'

iii. The Mediarion plocess brought down a claim of US$ 14 million to US$ 7'6

million.
iv. The clairnant went to court in London after waiting fo1 l0 months to be

paid. However, the judgement was upheld and GoK was expected to pay

$7,814,431(Kshs. 677 rnillion) being principal of $7.6rnillion and interest

of $214,431. The amounts continue to continue to attract interest.

v. GOK received advise from local and international legal advisors, and

investment bankers that the debt needed to be disclosed before any

paYments are made.

vi. GOK has other debts which are under management'

B 09t201 : Com Con

The National Treasury requested for the approval of the National Assembly

to settle tliese.iudgement debts of Kshs. 1.4 bitlion by 28'r'April, 2014

failure to which GOI( assets would be attached'

Members raised concerns on the following issues why the executive was involving

parliament on the matter at hand. Furthel the rneeting sought to know the progress of

putting in place deterrent lneasules for the culprit involved in this case'

The cabinet Secretary informed the Members that executive needed to involve

parliament as the matter had been investigated by the Public Accounts Committee which

recommended that negotiations be made with the creditors. The exectrtive in addition to

seeking approval for settling the judgernelt debts was informing Parliament on the

progress so far made pursuant to the recommendations. Further, the peculiarity of the

case necessitated the executive to involve parliament'
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Further, the Altorney General informed the Comrnittee that investigations on those

involved were still on- going and materials on the case so far received fi'om friendly

governments and other sources have been availed to the Ethics and Anti-Corruption

Commission (EACC) for analyses and possible prosecution of those involved.

MIN BAC/FPT 1017014: Com m ittee's Recommendations

The joint meeting recommended and directed that the secretariat work on a joint

committee reports that will be tabled in the House seeking it approval on the matter.

MIN BAC/FPT/JM/ A IT I 2OI4: Adiournment

The Chairperson adjourned the meeting at 1.05 pm.

SIGNED

CI{AIRPERS ON, BUD GET AND APPROP zuATI ON S COMMITTEE

DATE

SIGNED

CTIAIRPERSON, FINANCE, PLANNING AND TRADE COMMITTEE

Zq: Y -!+

23 ->rD-l
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APPROPRIATIONS COMMITTEE AND FINAIICE. PLAI\NING AI\D
TRADE COMMITTEE HELD ON TUESDAY.29TII APRIL. 2014 AT 11:OO

AM AT THE SMALL DINING. PARLTAMENT BUILDINGS

PRESENT

l. Hon. Mutava Musyimi, MP - Joint Chair
2. Hon. Benjamin Langat, MP - Chairperson, Finance, Planning &

Trade
3. Hon. Abdikadir OmarAden, MP

4. Hon. Abdulaziz Farah, MP

5. Hon. Alfred Sambu, MP

6. Hon. Benjamin Andola Andayi, MP

7. Hon. Bitok S. Kinva MP

8. Hon. Daniel Nanok, MP

9. Hon. Dorcas Kedogo, MP
l0.Hon. Dennis Kariuki, MP

I l.Hon. Dr. J.W. Nyikal, MP

12.Hon. Dr. Reginalda Wanyonyi, MP

13.Hon. Francis Njenga, MP

l4.Hon. George Muchai, MP

15. Hon. James Gakuya, MP

l6.Hon. Jared O. Opiyo, MP

l7.Hon. Jonathan Lati Lelelit, MP

18.Hon. Joseph Limo, MP

l9.Hon. KK Stephen Kinyanjui, MP
20.Hon. Makali Mulu Benson, MP
2l.Hon. Mohammed Shidiye, MP

22.Hon. Moses Lessonet, MP

23.Hon. Muriuki Njagagua, MP

24.Hon. Omar Mwinyi, MP

25.Hon. Omondi George W. Mallan, MP

26.Hon. Patrick Ole Ntutu, MP

27 .Hon. Priscilla Nyokabi, MP

28.Hon. Samuel Gichigi, MP
29.Hon. Silverse Lisamula Anami, MP
30.Hon. Sammy Mwaita, MP

31.Hon. Jimmy Nuru Angwenyi, MP
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32.Hon. Dr. Oburu Oginga MP
33.Hon. Alice Ng'ang'a, MP

34. Hon. Ali Fatuma Ibrahim, MP
35.Hon. Jackson Kiptanui, MP
36.Hon. Jamleck Kamau, MP
37.Hon. Nelson Gaichuhie, MP -
38.Hon. Suleiman Murunga Kasuti, MP
39.Hon. Peter Weru Kinyua, MP
40.Hon. Sakaja Johnson, MP
41.Hon. Alice Ng'ang'a, MP
42. Hon. Ali Fatuma Ibrahim, MP
43.Hon. Rose Nyamunga, M.P
44.Hon. Iringo Cyprian Kubai, MP
45.Hon. Timothy Bosire,MP
46.Hon. Shakeel Shabbir Ahmed, MP

Absent
1. Hon. Alfred Agoi, MP
2. Hon. Tiras Ngahu, MP
3. Hon. Joash Olum, MP
4. Hon. Banticha Jaldesa, MP
5. Hon. Jones Mlolwa, MP
6. Hon. Charles Nyamai, MP
7. Hon. Mary Emaase, MP
8. Hon. Patrick Makau King'ola, MP
9. Hon. Jackson Kiptanui, MP
l0.Hon. Abdullswamad Sherifi MP
I l.Hon. Abdul Rahim Dawood, MP
l2.Hon. Ronald Tonui, MP
l3.Hon. Sakwa John Bunyasi, MP
14.Hon. John Mbadi, MP
l5.Hon. Isaack Mwaura, MP
16.Hon. Irshadali Sumra, MP
17.Hon. Tiyah Galgalo. MP
18.Hon. Moses Ole Sakuda, MP
l9.Hon.(Eng) Stephen Ngare, MP
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20.Hon. Clement Wambugu, MP
2l.Hon. Shukran Hussein Gure, MP
22.Hon. Sammy Koech, MP
23.Hon. Eng. Shadrack Manga MP

IN ATTENDANCE

1. Mr. Henry Rotich
2. Dr. Kamau Thugge

3. Mr. Njee Muturi
4. M.s Muthoni Kimani
5. M.s Fellister Kivisi

IN ATTENDANCE

1. Mrs. Phyllis Makau
2. Mr. Martin Masinde
3. Mr. Frederick Muthengi
4. Mr. Joseph Ndirangu
5. Evans Oanda

6. Mrs. Esther Nginyo
7. Vitalis Ndambuki

NATIONAL TREASURY
ATTORI\EY GENERAL OFFICE

Cabinet Secretary

Principal Secretary

Solicitor General

Deputy Solicitor General

Staff-National Treasury

COMMITTEES SECRETARIAT

Director, PBO

Senior Deputy Director
Principal Fiscal Analyst/Clerk

Fiscal Analyst
Clerk Assistant 1

Clerk Assistant

Office Assistant

AND

AGENDA
l. Preliminaries / Confirmation of Agenda

2. Confirmation of the Minutes of the Previous Meeting.
3. Matters arising
4. Meeting with the Cabinet Secretary National Treasury

5. Consideration of the report on settlement of foreign court judgements against

Government of Kenya - First Mercantile and Universal Satspace

6. Any Other Business
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MIN BACIFPT/JM/010/2014: Preliminaries and Confirmation of Aeenda

The Chairperson, Commit[ee on Budget and Appropriation called the meeting to
order at 11.57 am, followed by a word of prayer.

MIN BAC/FPT/JIWO I 1/20 I 4 : Confirmation of Minutes

Minutes of the first and second joint sittings held on 19ft February and 22"d

April,2}l4 respectively were confirmed by the members present and they were
co-signed by the joint- Chairpersons.

MIN BAC/FPT l2/2014t Presentation bv the Cabinet Secretalry-
National Treasurv

The Cabinet Secretary, The Nationai Treasury made a presentation before the Joint
Committees on issues related to the court awards on two security contracts and

informed them on the background, courts award for First Mercantile Securities
Corporation and Universal Satspace, the importance of complying with the court
judgement, merits of paying and cost of not complying with the court order.

MIN BAC/I'PT/JM/0 13/20 1 4 : Co m mittees' Observations

The Committee was concemed on what would happen to other pending contracts

that have not been paid. Further, the Committee reiterated on the need to put in
place deterrent measures by bring to book those who were involved in the Anglo-
Leasing case.

The Committee also noted that there is need to have legal status for other contracts
to avert similar scenario.

MIN BAC/T'PT 14/20142 Consideration and of the Joint
Committees renort and Committees Concerns

Several members were concemed on the need for revealing of the owners of the
two companies that took the Kenya Government to Court. They stated that there is
a likelihood that other Anglo-leasing related companies might also go to court and
seek payments. After long deliberations majority of members supported the report
recommendations while the following members opposed the report
recofirmendations.
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(l)Hon. Benson Makali Mulu, MP
(2)Hon. Dr. James Nyikal, M.P
(3) Hon. Benjamin Andayi,M.P
(4)Hon. Joseph Limo, MP
(5)Hon. Timothy Bosire, M.P
(6)Hon. Rose Nyamunga, M.P
(7)Hon. Jared Opiyo, M.P

MIN BAC/T'PT/J]\[/015/2014: Adiournment

There being no other business the Chairman, Budget and Appropriations

Committee adjourned the meeting at 1.57 pm.

SIGNED

CHAIRPERSON, BUDGET AND APPROPRIATIONS COMMITTEE

%
DATE

SIGNED

CHAIRPERSON, FINANCE, PLANNING AND TRADE COMMITTEE

2A-
DATE
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REPUBLIC OF KEI{YA

TI{E NAIfONAL TREASURY

Telegraplric Adfuess; 22921
Finance - Nairobi
EAX NO. 310833
Telephone: 2252299
When Replying Please Quote

Ref: NT/DMD/SEC/GN''A,,

Hon. Mutava mi

The Chai
Bud d Appropriations Committee

Hon. Benjamin Langat
The Chairman

Finance, Planning and Trade Committees

P MENT

THE NATIONALTRF.ASURY
P O BOX 30007 - 00100
NAIROBI

22nd Apnl2014

Dear

REPORT ON SETTLEMENT OF COURT AWARDS AGAINST GOVERNMENT OF

KENYA: FIRST MERCANTILE AND UNIVERSAL SATSPACE

Reference is made to the above subject and the meeting of your joint committee on

22no April 2014,

The purpose of this letter is to fonruard to you the draft report and attachments as

agreed.

Yours s*

Li* 4.L

4
DR. KAMAU
PRINCIPAL

E, EBS

r-----lt7t
L--isEJ

TSO 9OO1:2OOR

SECRETARY/NATIONAL TREASURY
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NOTES ON THE PROGRESS OF RESOLUTION OF THE TWO FOREIGN

JUDGEMENT DEBTS AGAINST GOK: FIRST MERCANTILE AND

UNIVERSAL SATSPACE

1 The Nationar Treasury sought and received audience with the Budget and

Appropriations committee on 18th Febru ary 2014 and the ioint Budget and

Appropriations and Finance, Planning and Trade committees on 1gth

FebruarY 2014.

z Both committees gave approval for setflement of the judgement debts on

condition that the ftationat Treasury provides the committees with:

a)EvidenceofpaymentapprovalbytheCabinet;and

b) The Legal opinion of the Attorney General on the way fonrvard with

regard to the judgements'

3 The Nationar security councir (NSc) meeting herd on 2sth February

zol4directed the chief of statf and Head of public Seruice, the cabinet

secretary for the Nationat Treasury, the Attorney General' cabinet

secretary for Foreign Affairs and cabinet secretary for Defenceto

explore whether there were any other avenues that could be used to

settle the matter, and to proceed on the basis of what they agree after

briefing the President.

4 The Attorney General hired Dentons of UK, an International Law firm to

advice on whether there exists any other avenue to resolve the issue.

Dentons advised that there was no legal avenue left for GoK apart

from settling the PaYments'

1
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5 Following this outcome, the Attorney General and the Cabinet

Secretary/National Treasury engaged the counsel for the claimants in

negotiations on 28th [Varch and 1't April 2014 with the aim of reaching an

agreement on the settlement of the debts.

6 The outcome of the negotiations is that the claimant agreed to forego 50%

interest on the First lVlercantile case , equivalent to $2,349,264( Ksh204

million). This had the effect of reducing the total judgement debt by

13% from $18,770,926 to $16,421,662.

7 The Attorney General has given his legal opinion indicating that GOK

should settle the agreed amounts.

I The Settlement Agreement Letters have been signed by GoK and the

claimants and the National Treasury is now processing the documentation

for payment.

The National Treasury requests the approval of National Assembly to I

settle these judgement debts.

22 April 2014

2



REPORT ON SETTLEMENT OF FOREIGN COURT JUDGEMENIS AGAINST
GOK ON POSTAL CORPORATION OF KENYA PROJECTS FINANCED AND
CARRIED OUT BY FIRST MERCANTILE AND UNIVERSAL SATSPACE
RESPECTIVELY

I. BACKGROUND

1. The Government is planning to issue the first lnternational Sovereign Bond to
finance the Fiscal Year 201312014 budget. Towards this process, the National
Treasury has contracted international Lead Counsel and Joint Lead Managers
to assist in the transaction, These advisers are working with a GoK team
comprising of officers of the National freasury, Central Bank of Kenya and the
Attorney General's Office,

2' The preparation of the Bond Offering Circular (OC) is well under way and it has
been submitted to the lrish Stock Exchange where the Bond will be listed for
trading' The OC is currently being reviewed and finalized. However, the next
steps in the process cannot be undertaken due to two outstanding litigation
issues.

3. As part of the Bond issuance process, GoK is expected to disclose all litigation
cases against it and state whether they pose risks to the bond investors. ln
Kenya's case the following two cases pose a big risk to the bond issuance.

4. Two judgements have been entered against the Government of Kenya in
Geneva, Switzerland and in London, UK. The details of the cases are as
follows (see also Annex 1):-

a) Broadband Network Project(First Mercantile Securities Corporation)

The facts of this case are as follows:

. The project involved supply of VSAT equipment by spacenet to
connect all the post offices in Kenya. First Mercantile Securities
Corporation (FMSC) guaranteed payments for the supplied equipment.

. on 12n August 2004, GoK suspended payments for this project.

1



. Arising from the suspension of payments,_ in 
_January 

2006, First

Mercantile Securities Ltd filed a claim of US$12'7 million plus penalty

interest at 8.75 p.a. against the Kenya government in Geneva court of

First instance.

. On 14th May 2009, the suit was determined against GoK for $6'0

million (Ksh51 6 million).

. The Attorney General lodged an appeal but this was defeated in

November 2012 and a Judgement of $10.1 million (Ksh868 million)

was made against GoK.

o This amount continues to attract interest of $1,413 per day beginning

6th December 2012.

. The amount due for payment, including accrued interest and cost as at

24th March 2014 is sio.z (Kshg20 million) and.the claimant has sought

Registration of Judgement in the High Court in London to compel

Kenya to pay or elss proceed with attachment proceedings.

. GOK also received a notice of attachment of GoK tt4ission assets in

Geneva due to non- payment (Annex 2)'

. GOK also received a demand letter for payment of the judgement debt

giving 17th January,2014 as the final deadline after which the claimant

*ift tiutt enforcement proceedings (Annex 3)'

b)BandwidthNetworkProject(Universalsatspace)

The litigation on this project is related to (a) above and the facts of the case

are as follows:

. Universal Satspace signed an agreement with GoK for provision of

bandwidth and netwoik management for 10 years for all the Post

Offices under Project (a) above.

. As with the case of First Mercantile payments were similarly

suspended. After suspension of payments on 12th August 2004, a suit

2
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6 against GoK was filed in London in July 2006, seeking US$12.3 million

in compensation.

Protracted suit terminated in the case being referred to mediation

pursuant to the English civil rules of procedure to resolve the issue.

IVlediation in Nairobi in February 2013 agreed on payment of $7.6

million (Ksh653 million) by GoK. After waiting for 10 months to be paid

as agreed the claimant went to court in London on 20tn December 2013

and judgement was upheld and Kenya was expected to pay

$7,874,43L (Ksh 677 million) being principal of $ 7,600,000 and

interest of $ 274,431) by 17th January 2014 inclusive of costs of

[60,000,

This amount continues to attract interest at 8.75% per annum which

translates to $1,665 per day beginning 21't December 2013.

a

II. DETAILS AND FINANCIAL IMPLICATIONS OF JUDGEMENT DEBTS

5. Details of amounts awarded a qainst GoK in the two ements

a) Universal Satspace (as of 28 February 2014)

Principal : $7,600,000

lnterest : $ 393,321

Costs $ 98,100

$8, 091.421

b) First lVlercantile (as of 28 February 2014)

Principal : $5,893,500

lnterest : $4,698,905
Costs 87,280

$10.679,685

$

c) Total award: (a)+(b)=$18,771 ,106@86=

III. RISKS POSED BY THE JUDGEMENTS

6. These litigations pose various risks to the Republic, which include:-

Kshl 614 116

3
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a) Enforcement of judgementsiattachment of GoK assets
The claimant has applied to international courts seeking to enforce the judgement

in both cases and attach GoK assets.

b) Stoppage of the Bond process

These litigations have complicated the Government's plan to issue the first

lnternational Sovereign Bond to finance the Fiscal Year 201312014 budget. ln both

cases, the claimant's legal counsel, Travers Smith LLP, of London on 21't [Vlarch

2014 has written to Arnold & Porter, the National Treasury's Lead Counsel forthe

Sovereign Bond, making a clear link between the two cases and the sovereign

bond issuance. Specifrcally, their intention is to inter:fere with the bond process by

disclosing to prospectrve investors that Kenya's continued breach of judgement

orders is a demonstration of failure to comply with its contractual obligations and to

adhere to the rule of law. This development in effect means that the bond

issuance process is stalled unless GoK settles the litigation cases,

Arnold & Porter, the Republic's Lead Counsel for the Bond and SNR Dentons,

counsel instructed to represent the Republic in the enforcement proceedings in the

UK have both advised the Republic to resolve the judgements before the Bond

transaction is launched. The Joint Lead Managers (JLIVls) for the Bond

transaction, aware of the litigations, have indicated their reluctance to support the

bond issuance if the payments are not made.

c) Fiscal risk
The stalled bond process means that the proceeds of the bond, which are already

factored in the 201312014 budget, will not be available and the budget cannot

therefore be implemented including the repayment of the syndicated loan of
U5$600 million contracted in 2012 falling due in I'Aay 2014. Such a scenario would

result in serious macro-economic dislocations with a likely sharp increase in
interest rates, which would have a serious adverse effect on the growth of the

econ0my.

d) lnterest charges on the judgements

It is also noted that whether GoK proceeds with the bond or not, interest charges

on the judgement debts continue to accrue as follows.

4
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For the First Mercantile case @ US$ 1,413 (Ksh 122,931) per day since 6th

December 20'12

a For the Satspace case @ US$ 1,665 (Ksh 144,855) per day since 20th

December 20'13

The judgement debts therefore need to be paid to avoid further loss to GoK.

The annual costs on the interest is estimated at Ksh96 million and is shown

o

in Table 1.1

Table 1.1: Daily/annual interest cost on awards

Daily interest

on non-

payment

Annual interest

on non-payment

Annual

costs(Ksh)

First Mercantile us$1,413

(Ksh121,518)

us$515,681 44,349,566

Satspace us$1,665

(Ksh143,190)

us$607,725 52,264,350

Total us$3,078

(Ksh264,708)

us$1 ,123,406 96,612,916

e) Reputational Risk

Stoppage of the bond process will cause a major setback and embarrassment to
the GoK and transaction advisers. The stoppage would definitely injure Kenya's
reputation as it prepares to launch its debut bond. lt would also most likely
negatively impact on GoK's access to financing by other creditors. lt is also likely
to adversely affect our rating by such international rating institutions as Standard
and Poors, and Fitch Rating.

0 Higher Costs

i) The annual costs on the interest is estimated at Ksh96 million (see

5
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ii) Higher costs associated with domestic borrowing rather than issuing

the Bond. lt is estimated that without the sovereign bond this cost

component associated with domestic borrowing would amount to Ksh9.1

billion.

iii) Higher costs on domestic borrowing due to upward movement of

interest rates. lt is expected that the sovereign bond would drive

domestic interest rates downward. However, in its absence domestic

interest charges would rise in the next financial year leading to higher

costs estim ated at Ksh5.7 billion annuallv

iv) Cost to the economy of not issuing the ISB

The issuance of the ISB is expected to act as a benchmark bond to

catalyse the private sector to issue bonds in the international markets at

favourable rates. ln the absence of the ISB the private sector would not

benefit from lower interest rates. This would cost the economy an

estimated Ksh6.0 billion annuallv

Total ann ual costs without sovereign gspd=(i)+(ii)+(ii i)+(iv) mill ion

=Ksh96+Ksh9, 1 00+Ksh5,700+Ksh6, 000

=Ksh20, 896 million/vear

This is the annuai cost of non-settlement of the judgement. The benefits of

settling the debts therefore outweigh the cost/risk of non-payment by about

fifteen times, i.e. 20.9/1 .43=14.61

IV. CONSULTATIONS WITH PARLIAMENT

7. The National Treasury sought and received audience with the Parliamentary

Committee on Budget and Appropriations on 18th February 2014 and the joint

Budget and Appropriations and Finance, Planning and Trade Committees on

19tn February 2014.

Both committees were of the opinion that the debts should be settled on

condition that the National Treasury provides to them the Legal Opinion of

the Attorney General and evidence of approval by the executive.

6



V. CABINET APPROVAL TO NEGOTIATE 6

8. A committee of the cabinet was formed to look at the issue. The National

Security Council (NSC) meeting held on 25tn April 2013 directed the Chief of

Staff and Head of Public Service, the Cabinet Secretary National Treasury, the

Attorney General, Cabinet Secretary Foreign Affairs and Cabinet Secretary for

Defence to explore whether there were any other avenues that could be used

to settle the matter, and to proceed on the basis of what they agree after

briefing the President (Annex 4).

The Attorney General hired Dentons of UK, an lnternational Law firm to advice
on whether any other avenue exists that could be used. Dentons advised that
there was no legal avenue left for GoK apart from settling the payments.

vr. puBLrc ACCoUNTS coMM|TTEE(2006) RECOMMENDATIoN

9. The negotiations were also guided by the Public Accounts Committee titled

"Special Audit on Procurement of Passport Issuing Equipment" tabled in

Parliament on 30th March 2006 by the then chairman Hon. Uhuru Kenyatta, lt

was adopted by Parliament on 4th April 2006. lt covered all the eighteen

contracts and recommended, inter alia, that:

i) All contracts that had not been commenced should be terminated;
ii) Those which had commenced should be renegotiated with strict adherence

to the procurement regulations and procedures;

iii) lnvestigation and prosecution of all implicated,

VII. NEGOTIATIONS TO RESOLVE THE ISSUE

l0.Following these complications and risks to the sovereign bond, threats to
Kenyan assets, the fiscal risk involved, the continued loss to the Republic on

account of accrued interest on the judgements as well as the Attorney

General's advice to reach a negotiated position, the Government, represented

by the office of the Attorney General and the National Treasury held negotiation

meetings with the claimant's counsel on 28th March 2014 and on 1'tApril 2014

in an attempt to resolve the issue . (Minutes of the meetings are attached as

Annex 5).

Ihe following is a summary of the Republic's and claimant's positions during

the negotiations:
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Judgement debts (as at 28h February

2014)

GoKs offer Claimant's counter

offer

Satspace . $7.6 mn (mediation)

. $393,321(lnterest)

. $98,100(costs)

$7.6 mn . $7.6 mn (mediation)

. $393,321(lnterest)

. $98,100 (costs)

Sub-Total $8.09 mn s/.b mn $8.09 mn

First

Mercantile

. $5.89 mn (Principal)

. $4.69 mn (lnterest)

. $87,280 (costs)

$5.9 million . $.5.89mn (Principal)

. $2.34 mn (lnterest)

. $87,280 (costs)

Sub-Total $10.68mn $5.9 mn $8.33 mn

Total $18.77mn $13.5 million $16.42

ll.Following the second negotiation meeting held on 1't April,2014 the Republic

requested the claimant to reduce the interest further to US$1 ,174,731 in the

First l\4ercantile case, on the Republic's pledge to pay the Agreed Amount in

one installment on or before 28th April, 2014. However, they came back to

indicate that their position remains at US$16,4 milllon as the final Agreed

Arnount. The Treasury is agreeable to this amount given that the Republic has

negotiated a reduction of US$2,349,461 from the initial claim of US$1 8,771,106

to US$16,421,662 translating to a discount of 13 percent (Annex 6).

VIII. ATTORNEY GENERAL'S LEGAL OPINION

12.The Attorney General was requested to give his final opinion on the issue and

this was done vide his letter reference AG/CONF l6lDl109 VOL ll dated 3'd April

2014. (Attached as Annex 7)

IX. CONSULTATION WITH ETHICS AND ANTICORRUPTION COMMISSION

13.The Secretary and Chief Executive Officer of Ethics and Anti-Corruption

Commission has been briefed and he has given his opinion vide letter

reference EACC.6/2/3/1 dated 3'd April 2014. (Attached as Annex 8)

8



PAYMENT AUTHORITY

From the foregoing consultations and approvals, and in accordance with the

Settlement Agreement Letters (see Annex 6/, the National Treasury has

prepared payment documentation to settle the judgement debts. However, the

Controller of Budget has requested for Parliamentary approval to facilitate

release of funds from the consolidated Fund to meet the payment obligations

(Annex 9).

XI. CONCLUSION / WAY FORWARD

l4.Resolution of the pending issues on litigation is crucial to the successful

issuance of the lnternational Sovereign Bond. The Office of the Attorney

General advises that it has exhausted fufther judicial action to forestall payment

of the judgement debts and the way fonrvard is for GOK to settle to minimize

further loss to GOK as the outstanding awards continue to accrue interest.

15.The National Treasury jointly with the Attorney General has presented these

cases to Parliament through the joint Budget and Finance Committee seeking a

national solution. As indicated in (V) and (Vlll) above the Cabinet and the

Attorney General have given approval to settle the judgement debts.

16.GOK faces a difficult situation since the bond was factored in the 201312014

budget and the non-realization of the bond proceeds would leave a huge

deficit, making it impossible to implement the budget.

17.As demonstrated above, the annual cost of non-settlement of the judgement

debts is the equivalent of Ksh20.9 billion annually. The benefits of settling the

debts therefore outweigh the cosUrisk of non-payment by more than fourteen

times.

l8.Given the foregoing, it is therefore recommended that GoK pays off the
judgement amounts in the two cases.

9
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THE NATIONAL TREASURY

ISSUES RELATED TO THE COI]RT AWARDS ON TWO
SECT]RTTY CONTRACTS

This is to provide the Joint Committee of Budget and Finance additional

information regarding the proposed payment of two Judgment debts, namely

the First Mercantile Securities Corporation and Universal Satspace LLC.

Background:

According to our records, the estimated total value of the 18 security

contracts signed between 1997 and 2004-the so-called Anglo Leasing

contracts-is Ksh 56.2 billion. Most of them are still under investigation,

initially by KACA and now by the EACC.

The 18 contracts can be classified into tfuee broad categories; (i) 4

cancelled contracts amounting to Ksh. 18.908 billion; (ii) 3 contracts fully
delivered and paid for (Ksh. 6.795 billion); and (iii) 11 contracts partially
completed amountingto Ksh. 30.554 billion).

Of the 1i contracts that were partially completed, 6 of them valued at Ksh

16.6 billion, efforts are ongoing to recover the funds. The rest of the 5 cases

(vaiued at Ksh 13.9 billion) are partly completed contracts and have

remained active as follows: (i) 2 contracts (valued at Ksh 7.9 billion) were

successfully negotiated and paid off between 2008-2012; 1 contract is still in
dispute; and2 contracts (valued at Ksh 2.9 billion) were the subject of court

process and judgement entered between 2012 (in Geneva court) and 2013 (in

London court).

The court awards in the later 2 cases are the subject of the current debate and

are associated with First Mercantile Securities Corporation and Universal



Satspace, excluding legal cost and interest accruing daily since the
judgement date.

I. Allegations that the Government is to pay "Anglo Leasing" debt
of Ksh 125 billion

From the above, therefore, it is clear that the press statement that

Govemment wants to pay Ksh 125 billion is NOT TRIIE AND
MISLEADING. The true ppsition is that the amount awarded by the Court
was Ksh. 1.6 billion and after negotiations this figure was reduced to Ksh

1.4 billion.

II. Court Awards-First Mercantile Securities Corporation and
Universal Satspace (North America) LLC

The Government of Kenya was taken to court in Switzerland and the United
Kingdom on two contracts; Broadband Network Project (First Mercantile
Securities Corporation) and Bandwidth Network Project (Universal Sat

space). GOK lost both cases, appealed and lost the appeals as well.
Payments on these cases had been suspended in August2004.

The First Mercantile project involved supply of VSAT equipment by
Spacenet to connect all the post offices in Kenya. Universal Sat Space
signed an agreement with GoK for provision of bandwidth and network
management for 10 years for all the Post Offices under the First Mercantile
project. The courts awarded both cases to the compiainants to the tune of
US$10.6 million and US$7.8 million respectively plus costs. There are no
Iegal avenues Ieft for the government as all appeals have been exhausted,
and the Attorney General has advised that these amounts be paid to avoid
further loss.

These cases ure accruing penalty interests at the rate of $ 1,413 and $ 1,665
per d"y respectively, which together, translates to US$3,078 (o, Ksh.
264,708) per day. On an annual basis, the Government would be liable to
pay an additional US$1.12 million or Ksh. 96.6 million.

III. Why it is important to comply with the Court iudgement

It is important that the government honours court awards to forestall
attachment of GOK assets abroad. Furthermore, the prompt payment of

2



these court awards-will not only save the govemment Ksh. 96.6 million per

year, but will also protect Kenya's hard-won interrrational reputation as a

country which meets it lawful obligations'

IV. Why Pay now After all These Years

The Government has appealed and re-appealed the two cases and the final

judgement with no further recourse to appeal was made on December 20,

ZOfl. This period also coincides with the issuance of the proposed issuance

of the Sovereign Bond, whose issuance cannot take place unless all

obligations related to the court awards are paid. This explains timing of the

proposed payment.

It is also important to note that the previous government resolved two cases,

namely, the project Nexus (Ksh. 1.54 billion) and Naval Ship (Ksl'L' 3'74

billion). Both were the successfully negotiated and payments made between

ZOOS-2012. Therefore, the allegation that this is the only Government that is

paying for the so called "Anglo-Leasing" contracts is incorrect.

V. Costs of not complying with the court order

lncluding the annual penalty payments of Ksh. 96.6 million, we estimate that

the cost of not paying could potentially reach Ksh 20 billion, arising from

higher domestic interest rates. Without the issuance of the sovereign bond

domestic interest rates are likely to be higher for both the private and public

sector. 1:r sum the potential benefits of paying amounting to Ksh. 20 billion

far outweighs the cost of paying Ksh. 1.4 billion. Payment would be in line

with the Constitutionai requirement that public money be used in a prudent

and responsible way.

It is important to note that the Government has already received a

notification for the attachment of Govemment assets. Therefore, failure to

pay the negotiated amounts will result in the attachment of government

assets abroad.

VI. Approval BY Parliament

Following the PAC recommendations of March 2006, namely:

J
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"The Attorney General should ensure that of the 18 projects, those
which have not taken off are legally terminated to avoid accumulation of
pending payments and penalties untii. investigations are complete, while
those which have corrmenced should be re-negotiated with strict ad.herence
to the laid down procurement procedures. The Attorney general should give
the legal position of the status of the 18 project"

In light of the above recommendation, the two cases have been contested in
the Courts and judgements have been made against the Government .(see
attached Court Orders). In the absence of any further legal recourse, and in
light of the Afforney General's legai opinion on the two cases, negotiations
have been completed and which achieved a 73o/o savings from the amounts
of the court award.

VtI. Conclusion
In response to the Joint Parliamentary Committee's request, we have now
provided to the Committees the Attorney General's legal opinion and
clarified the Government's approval of the payments. We therefore seek
Parliamentary approval for the payments of the two court awards
amounting to Ksh. 1.4 billion, having complied with the recommendations
of the Public Accountl-Committee.

ARY/NATIONAL TREASIIRY

April 29,2014

C
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RE:

uNlvERSAL SATsPACE (uss) vs. REPUBLIC OF KENYA

ilei'r....t.r3t-rce is rracl,s Io r:ur lttter clatgcl 3rtl April 2014 giviirg crur [iri.il legiii t,iSrinic)rl trr']il

aclrrice in the tvucr cates cllit'enlly penclirril with tlre txe(uli(lrr procrirurlitil]J tD atli'lch tl1/,1

assutr of t6e RepLrblic oI l,'.crryo befqrre tlre lligh Court o[ Juslir-rl irr lirri;luncl. Wc liltrrrt

given;clv,:lral oprinioris in thr lrvo cilSes ntid thers harrc trc':tl lt-'vtral Catrin':i

i,uclrrtiorrs r;lirr:ctirrp{ lhat tliese maltcrs Lre settlecl in tire lltsi irrt<lt',i:sf.i r:f thq I\cprri:riic

in accr.r.clance uriilr tltt t'ccorntit{-t'trl'ticrlli of tlrr.'F't-tLilir.,l\c':ott;tl:: l1r::Poti t:i'r\r';ry 200ri

Briel'sumrnary of lhe cases

J-lte tt,,ro CAtcs itrd.tSt ii-ortt lwc Col'iil'rl(:ti SiIrrr,:ci [r; l[rc: Viirri-iltr,r irl lliIi'i:l'tr'ririicrtt aitl'l

Ti...rnstr:or.t On iltlr July 2OO2 [r:rr tlre 1:,r-rrcirs:;l otrr-l iuP[::l]''-,l, t:':luiptrtr:t ili r.tl*j VSAI-

ccrnrilrLrniciili66 J1111..,"r,3rk ir;r Pc.:tal Corporiltir:ir r-rl' l(', ri';i.r (l'lCl(.i. irt ir (':i1l-l'a(:i pl'!r-l'

,:I USD$ 11,787.000.00. 'lhq 
l,(rr'(hilse was 1o h,:, iirr;rtr:r:d litrotr;lt 3 [:rrr..itt'.irl:

/r.qrccnrerrl tuil:ir Flvl5C v.rlrir.lr .':rriirtri:;tC FlviS( io Fli)-\'tir';'"crippliers ctr i.rshlili'r:l lirt'

Riprrblic ctl Kti,ny,;1 irr i:r(ltr to clisch;ri'grr ii: otrliglalinrr:; ttniltli' llrt1-rttrclinrr

aorttrfict. 'l'lre Cr.]ntlilci lirrlvir.lr-:tj o pcnaltS' nttrrr-tll intr:r'tls( r'irirr i:f B"i5oh I{:f iiiti'
d r:1 :r,,,r.: d l.) cr 1l i1'1 tr r"'l i -

"l'hF Costritci.s.vJoic irirplernenlur,l Unlil August 20O.1 v',,ltelti llt,l (rc'vr:tittrtttll: tuspi:rldt'ci

ftrrlhcr poir11111r''1, irr all tec-urily rcli,tt:c! conlr0clt fr:llot'.ring llr,:'Ar":glo Lr,'a',inF J;,q;r.

LE6AL OPINION ON FOREICN JUGDEMENTS .. FITTST

5ECURITIES CORPOIIATIoN (FMSC) Vs' REPUBLIC Ol:
).4ERCAN1'ILE

K.ENYA i\Nt)

ill.il:,iur Il{.iit1ili IlirllAlll'lt ir r,ii';:;iiI;
l,.l rl.,i.ii)f i.. l,r rii) r.'\ll,'ili.li,liL!ivir i'lil,'Jir:tliJ:r::7'ifrl,r;i'1"llliirltjitrlii:ir'':.'

;llii.ili,.ar,i',:trrlrlltr:liirr''rirr'fiiLr.,'.r.'ll''r';'Ill'lji: /-r'|,nl-.,llirr,x'. Lil! lir''::1'I'r

I,1.,1,.\lr'l'itt l:li{ I (:, t. -l l. i!i'l'tr'1:'
(j:.,,i.ilJlj.il,:i]lvr': ir,rHiilii)llii]i. ]::,):.1.:.',i .r',!-:i;'lli.'rVlri rl '

i.i.r. ii:r:,. li,+rii llir;'ril). lir:i,rtl'l Jii:ll'i'i!"1 'ri i;'iriri j':"11i'!:'1' ' -" i'i r')'
l. iri\]l t '1r'rrlr"rll:'' 'lrr l'r \rli"l::l:lit' 't-';'"".'i"; ' - " 

;1

,li.i '.i.t1:,r'li.

i.Tlr riixrl , :ill t' rtnli'l ffii:t$ri
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I

/ii'Ler thq: suspensi,cn ol the pa)/m0nt5 FMSC demanded tlre balance of g.rayrrrerrts frorn
li-te 6overnmenl under the lerrni of the conlract . No payment:i \,verc nracle and ii''
Jarruary 2006 FN4-(C fileci a cl;rirn againjt GOK in the Cener,ra Tril:cri'ral oi Firsr lnstirncc,
cialnring UsD$12,716.250 plus penerliy irrterest a1 an flIlnr,riil rertc,c,i 8.75o/o for b/redci'i
gri sgnlracl.

l-hc Republic was represenled b1, 15* firn'r of Lalive Advocats ol Ceneva. ln 2008 rt're

Geneva Cr:url of First lnstance dimllorvecl lhe Rdpublir::l plea to inclt,rcle the PWC
report whlch had the allegations oF corruption in lhe procurem{:nt ol' the contracfl
and av',arded sumnrary jurJgment ln favour ol'FMSC. The Republic nppealed against
rhe decision. Tlre Republic's appeal wa.s allo\,uL.d and the r.are \,vss srlnt back to the
Cottrt ol First lnstance for iull hearing, The Ceneva lawyers obtainrrrJ ern opinion on
tngtish lar.rr on lhe question on the allegations of corru;:t practices and bribery in ttre
procrr{arricnt of tlre contract frc,nr one Collin Niclr,rls QC.

The care vrrrs heurd fully with the claimant ancl lhe Republic pruseriting tlreir resJrectiva
r:viderrce ttnd t;itttesses, Mr. l-lenry Mwithia of the fornrer I(.ACC gave uvic.{encc on
beliall of the Republic and referred to thc P!ilC lleport's findings. On 6,t'December
2012 lhe Cour't dellvered irs jurdgement in hvour of tho clainrant and nrade the
following findings: '

a) FN45C IraC proved its clairn for brench of conract as there wal no clispute
thai all the goocls and equripmerits purchased under the contract rv{-rre .iupl"rliecl.

b) J'lrere \^ra$ r)o dispute (har FMSC had perl'ornred lts part ol ttre conlract arrd
pnid the supplier USDsl 1,787,573.30, brrt rhe Republic lracJ only re-

fiaid USD$6.872,750 leaving a balance of USD$ 5,936,910.10,
c) The Republic clid nol dischat'Be its L:urrclen of prorring lhe alleg.;ariorrs oI

corruption i.rnd clishorlUStlr 61' tha( fhfl contretct ra,rRs rlnrluly inl'iuenccc! b',,, the
fornrer PS Mr. Samrn\/ )(r,rungtr throtrgh poymerri ni school I'eer I'or lri: chilrirerr
b5, the clainrant't managirrg clirector.

cl) On t:he issLie ol' o\/erpriring as allegeci in lhe PWC repor-t ll-re Cr:urr rulr:ci
under Englirh Law. Iltr.: si]mt;r would not he a consider"alir:n ior tlru Court blrl :r

marter bclwetjn the Suppli*' zrrrd even ii over;:ricing; \4rere Io be provecJ it
vrroulci noi affect ihe rriillciiry or a deierrc€ lo the cli:irn.

e) J"lre Cor-rrt arararded thc annurrl inferett rate of B.7Soio punuant to claule 7 i
of tlre deferred pa)/ment agreenlen[.

A[ter lire .iudgement. our oi'l'ice and llre exlelnal lngal rearn l-rnving consr:lte,J ancl
noted tlre earlier legal opinion by the QC took the t,ierv that nny Furrher tsppeat
would be ltrtile as lt u,Quld onlyt i;,g1*.se (oits siirce tirere vler'fl n$ sufl'ic.ient €lrounds
in lar.v for a successfrrl AtrFreal. l-he Court hacl clcternrlrrecl the case in favr-rur ol'FMSC
ctt't [vu'o occitsjons. The judgc'menl,of ll'ro Court we, con'e(l in lavy. as lhe Republic
cor.rltl only ltave voided tlre *:rrtr'ocl if lt har-l rJisulrarged fhr"r brllr-jen r:f ;.:ror:[ or'l any
flcts of corruptierr crr dislrorre tl)r. rtrilh cogr,rnl eviderice,

D?e therefr:re ndvise-'rl thu Treasl:ry to seltle the awarcJ arcl clrerv their alterrlion t4 the
escelation of ccrst'l and accrrral of interestl.

Tlie seconcl case \^,as filei in the t-ligh Court of Justice in EnglrrnrJ in July 2O0,5 by US,
clairrring U5$.l2,366,816 in ruspr:cl ol' lhe corrtract lor rhe $upply ol- the pCl(

a
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Banr_1,.,ic.lllr for 9S0 VSA'f r:c-rrrir,11111i66iir'-rr'r s\/1:((:l'1'ls irt l'i-,:'l L)lli':rll illr')'rtlh()llt l(titi'n

for l0 yr.iar5, Tl-rr ciaim r,,.rai {(i;- lral.lntcr ()f pcyi-n€inti ciire Lli-lri(:; ihel i-titril'trcl 1:lui

itricroti.. 'i'lrt: Clsirli:rrI rr;.r5rlicci [or lrttnttrirry jrlcl;.;r"'lrrrltrf i:irr 22"I r\4arclt 2OC]7. 'i 
lrr

Rc1.ryIli. iilcrJ a dei'erice fln 8' /\ugutt 2008 dcnyirtg iiabilitSr ri:ti tllr-' 'i:nlis 
':rf [t\)(r(-'i

rcpcrrl clairrrirrg orrg1.111-i6i11u,':n thc cr;it ol'ilrr: burtrlr,vicltn lrtlcl prlblic Prlli'::i' b,:,r'rlltte l':.r

alltgaticn oI c:orrt r1:iior r ariC bt'il-rr:r'v.

Thc case \,.rfls rr.:i,.,,r.ruil tcl rrretliuti,:rr l)t.rrsr.l;:u'li ro tlrtl lirrstliiir ':)1.ril ri.llr:rt '')i pt'l>rt'ilrrlr'

r,.rlrich t,c,clLlircs all civil ciainrs ic hry rcic,rreri io rrrrlcjiirlicrrr. 
'l lre iitprrl-riic irtt:[rirrrJr-t it

rr:prttnLrlr: irrlerlilttiottarl nretliatcr Mr' \)lilliarl'r Wrt:r''i:l Q'tl rl tht rririrliaii"rl rri liiu
clispLrtt on acl\/i(:0 nf PWC. \t'l]o \r/il1 irc'(-'[:'l'?cj by ii"'lSC'

lr4c,r.liarictr sc-rsic16 vt,el: hclcl in l'ii.iircrLri on 19"'ancl 20"' l-ebrir;,rry 20il r'.'l,r:l t: r""':t iit':il

tirr: inpul ald ..rr:lyicc oi i5,: Tr talrrry'l le,:httlc;il r:onlilll{i,llis lt'url-r l)$(/C lrrl 1..r1' l''r'1;', -l 11;rt:

V/,rr.ci anrl iv/rR. Arrc.ly ivlidcilcl,-rn, arr cr';i)r.trl on f.riri'rrh,uir.lilt. lrr..,rtt fir'r i..Jii. arivi':i;rii ilrrr

(.:cr,,er.r.rn:err1 c,n tlre f.rir valrrr.: nl'tlrs corll oi iralrJr,'ricitli. 
.l'irloLt,4h 

ilit:11r-tir.illrtt<: iinl'i

discloSrrr.t-. t)i illE irlle,gllir:rrr r-;I coi"rgpll,:rrr iil tlir: COnlt a(t 1.u iiru j\"/tr:rJl,'tlot ill 1.;f irr;11'3

resriorrr. il bccarrru ci,:ar lh;rl ihe r:l,llcrrce cuLrld ot'll1' r:tticced ii iltrrrt,: \','il! ccgcrll

cviden(e to placr:l $eft:r'e llrc flnglish Fligir Cr:trrt r:ilret ihatr tlrc I)\X/C rLlf.ror( alcrnr:'

The issue ef orrer pricing irr Inglislr la,,rr v;as a l]1(lit€.:r br:tv,lecrt the [.'r.rycr irnr;i sellr':r'

Aftcr 1:rclIr;lclc,cl nc,5iotiations iviilr tlte gtriclance of the ir/terli;r1:rr,'l1g ql;116111i rt''1l

v;illing 11; rrcccpt 3 sr:ttlernent fcr U5D57,6 rrrillion at r-rp;:roscri lir iis cl;ii:n

for UiO$Zg,l06,.t0. Dupilg ih\.j rrreclialion sesric'nt in 1:tivatri r,vitlt ilrr.: rt-t':t,iiaicir. llrt:

iiluer uI allegaticrrrr o{ aorri.rpI p|aclic0s irl lltr] prili.Lil'riilioril oGii ltrtlrli.-. 1rt;liiv Lri,tr i''.tct'-

cjitcrtSlr:r.-l arrci l.ir.e,:l:arrrces,of srt<.r:r..,ss[t.rlly 6r..1"-nqJ'''lg'.hl r-l;.lirrr.'j-ltr,'irIct;r,'si]lj i.Jillt..'iii'j|ri

vr'il5 [oruvir rr.:lqr:l I r:, I lrir [)5 T ieasl I i'Y l'r-rr ;r 1:prl:i' rr l.

L)pOn faiirrr.e tC) aSt'po. Orr lltt lrrr)poit "i ilreciiiri,.'.1 i\lir'):ilr:. (irti t:inririititi Iiicrl ,ir'

seeking ir"tltrr:i;ril, judger'tl,lrrt lrir llre erltirc f)r't'tltlnt clairirr-'i.'l'lrc rrtaIti:l fflllrr'. :j1.1 lr'.;t

lirl.r,in"j r:,r-r 2O,,,December 2Oly "vl',en 
(lrr Cr)ut'l ilr [lrt.3larrci tr'ir:tlt(rti iirrr [(r.l!'rttLrirt: r

o1:lpliceiiOir iOt'r-,xF,,trsiOr'r Oi lirrtt,'117 ilpprf.)v(; (lrr'tttt:iJi;tttj(l i:ll.lirJCiilOIll t:)l'l il:r: I|i>tlti(lj'

flroi tlte ct,ie,\j,,a.( Jt-. old n'irrttr:r riii,:l tlre [{epuL,lic l',4'-l d,:li.ilrr:i.l r''::lt:jvirr;i (;]c lilaltiijl .

'l'he Cr,urt r:rrtcr',;c1 jrrcli;r-rn,:rrt l'r:r -ST.6rrrillion ihc ilt'llt)Llr)t pi'oFtr:xi'(.1 irr llt': rTii.:;liiliil;n,

Thc coii j \\/(:t.c l-r"rcJrrc-r:rl flnnr 875,000 itl "[60,00t]. 
"l lru fltrl(.-',tllri i:l:rt' rri

ni lC,5 January 26'1rl r.vi;i .( 
g,CCZ,rlgO v'.,1:iclr i5 iri(:r.lf rirrfi iiitrlrr;:i1 alt f lir,' iirtt'

of $1,665 prnl dn;,;.rn,J thr rl+acliri.: [ot [:,;i)rttteril r,r't1't-t I7'', Jalrluary )lt)l'i.

Way Fon,,tard

-l 
hr1,5rs [.,y1-r litigl.:tlinns li,:rn) lil.;rtr:,-l ll',c 5C,r;er',i:ii1rr l.]t.:rrrJ il,r.Liu L,t'fi(.:r1t, l.Ji:rc.rr', r.liscloir'tr'';'

p1 rlre ti,r,: c;rret [,:) l.lrr-'l..t,irr.j C.olrnrr,l ltntl lltrl lciir'l l-(,itrl i'rri;tttlri:erl (Jl.N4:) ir, il:r:
lransaclion llrt: l\<:i-:ublic Ir.,l: lrcu't ii',:lr.risc..l ilrni ihc ju,lgcllr,:'l :(i rnt]':i lri-'r'r:-'Jr"rl\,ri'(i
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Our uffice sought advice fron^r English Solicitors oh the chances oi appeal arrd sta.y of
Execution beforr: tlte English Ccurts where fhe rasel are pending', The advice lrom the
English 5olicliors, vrlricli is consisten'i r,vith the ndvise of the fit'm of y'rrnold & Potter.
vrrlro are the l-eacl Counsel in the scrrrereign bond fransaction, is tl"ral it wourlcl be most
unusual for lirigariot'r tc be disclo.ser.l in llond process ancl thot rhe COI( nrurt resolue
iht two matters with the juclgemant credirors ior lhe Bond procesr to proceecl.

Taklng into accounl the legal risk porecJ by the cases. which vuill resuli in the
iudgenrent credilors procee.ding with tlreir enl'orcement proccedings for the full
anrount awarded io the judgerrrc,nlr plur interest and in view of the advice rhat ttiereJ
are no further legal ar,,enues available to the Republic to seek further renr+clies againlti
(he enforcemerrf proceedings. our legal advice il that the Republic should acceft ttie]
proposed settlenrent agreernent. the negotioted amount is reasonable anci favourable
to lhe Republic alrrl will rave the CovErnnrent I'rom furtlrer lories. 

I

Furrther note thaf fhe proposed settlernent is In respecl of civil laur clalms and not th{
criminal Froces$ relafing to these tvyo cases and r,rrhlch is stlll alive and EACC ib

handling that procesr. EACC has been lnformed of fhe proposed seftlement. i

These t\^,o case,, are not part of tlre so called Anglo Learing corrtracls which
pr.rblicly Etered were revokcd and fundq returnrd to the Trei:sury. We trave
mutuol legal assi stance from a

vr: forwardod
number o[ foreign Coventnrents ln retpect c,l the othdr

confract un-lentt $n d inl'ormation to th..l Ez\CC

lqrrr

Mr. Halakhe D. Waqo. AClArb
Secretory/CEO
Ethics and ArrIi.CorrupI io.rr Contrriirsion
lntegrity Cenlru
NAIROBI
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REPUBLIC OF IGI\IYA
THE NATIONAL TREASURY

Telegraphic !'ddress: 22921
Finance- Naiobi
rA)( No. 910833
Telephone 2252299
When Replying Please Quote

THE NATIONALTREASTJRY
P O BOX 30007 - 00100
NAIROBI

Ref: NT/DMD/SEC/GN "8" 29tn April2014

Mr. Justine Bundi
The Clerk

National assembly

NAIROBI

Dear

CLARIFICATION ON GOVERNMENT APPROVAL FOR THE

SETTLEMENT OF THE TWO JUDGEMENT DEBTS, NAMELY, FIRST

MERCANTILE SECURITIES CORPORATION AND UNIVERSAL

SATSPACE

1 Two judgements have been entered against the Government of Kenya in

Geneva, Switzerland and in London, UK, The details of the cases are

as follows:-

a) Broadband Network Project(First Mercantile Securities

Corporation)

The project involved supply of VSAT equipment by Spacenet to

connect all the post offices in ents for the supplied equipment.

b) Bandwidth Network Proiect (Universal Satspace)
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5

Universal Satspace signed an agreement with GoK for provision of
bandwidth and network management for 10 years for all the Post

Offices under project (a) above,

The payments for the two projects were suspended on 12th August
2004.

2 To resolve this issue, the National Treasury sought and received

audience with the Budget and Appropriations Committee on 18th

February 2014 and the joint Budget and Appropriations and

Finance, Planning and Trade Committees on 19th February 2014

and on 22no April 2014.

3 Both committees concurred that the judgement debts should be settled

on condition that the National Treasury provides the Committees with:

a) Evidence of payment approval by the Executive; and

b) The Legal Opinion of the Attorney General on the way fonruard

with regard to the judgements.

4 The National Security Council (NSC) meeting held on 25th February

2014 directed the Chief of Staff and Head of Public Service, the Cabinet

Secretary for the National Treasury, the Attorney General, Cabinet

Secretary for Foreign Affairs and Cabinet Secretary for Defence to

explore whether there were any other avenues that could be used to

settle. the matter, and to proceed on the basis of what they agree

after briefing the President.

5 The committee met on 28th Feb 2014 to discuss the strategy of resolving

the issue. The two options discussed were

a, A stay of execution

b. Appeal on the judgments.

The meeting agreed that the Attorney General would engage lawyers
from the UK to give guidance on whether this could be done.

ffi
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6 pursuant to the above directive, the Attorney General hired Dentons of

UK, an lnternational Law firm to advice on whether there exists any

other avenue to resolve the issue. Dentons advised that there was no

legal avenue left for GoK apaft from settling the payments.

I Kenya's international Lead counsel 'on the sovereign bond issuance

process also advised that there was no other legal avenue left for the

GOKL apart from settling the judgernent debts.

g The Committee held a second meeting on 12th lilarch 2014 and Attorney

General reported that the lawyers had advised that there was no other

legal avenue left apart from settlement. The committee resolved that

the judgement debts should be negotiated and. a negotiated

settlement made.

9 Following this outcome, the Attorney General and the Cabinet

Secretary/National Treasury engaged the counsel for the claimants in

negotiations on 23th [Vlarch and 1s April 2014 with the aim of reaching an

agreement on the settlement of the debts.

10 The negotiations were also guided by the Public Accounts Committee

(PAC) report titled "special Audit on Procurement of Passport

lssuing Equipment" tabled in Parliament on 30th lvlarch 2006 and

adopted by Parliament on 4th April 2006. lt recommended, inter alia, that

projects which had commenced should be renegotiated with strict

adherence to the procurement regulations and procedures.

The two projects in these litigations fall under this recommendation since

goods and services had been received.

11 The outcome of the negotiations is that the claimant agreed to forego

50% interest on the First Mercantile case, equivalent to $2,349,264(

Ksh204 million). This had the effect of reducing the total iudgement

debt from $18,771,106 (Ksh. 1,633,086,2221 to $16,421,662' (Ksh'

1,428,684,594) which translates to a 13% discount'
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a.

12 Both H.E the President and the Deputy President have been briefed
as per the directive of the National Security Councit.

13 The Attorney General has given his Iegal opinion indicating that
GOK should settle the agreed amounts.
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CABINET CRETA TIONAL TR URY
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REPUBLIC OF KENYA

REPORT ON

SPECIAL AUDIT ON PROCUREMENT OF
PASSPORT ISSUING EQUIPIVI ENT

BY THE
DEPARTMENT OF I M MIGRATION,

OFFIGE OF THE VICE-PRESIDENT AND
MINISTRY OF HOIUE AFFAINS 

" I-

KENYA NATTONAL ASSEIVIBLY
NINTH PARLIAMENT - FIFTH SESSION . 2006

PU BLIC ACCO UNTS COMIVI ITTEE

a 0)

%
\tu

i

a

a

:r

I
I

:i

q6 MARCH 2006



(ii)' The Attorney General should ensure that of the eighteen (18) projects,those which have not taken off are legally terminated to avoidaccumulation of pending payments and penalties until investioations
wh ite those which have commenced should beren 0 ated with strict ad

u ons an rocedures e Attorney General shoutd give the legalposition on the S s of the 18 projects.

(iii)

The Comrnittee recommends that:.

The Director, Kenya Anticorruption commission shourd riaise"with theAttorney Generat, the Police iommissioner, ana oii,., relevant bodies' with a view to prosecuting persons who were invorved in negotiationsand approval of the procurement of passpo,t r.*ing Equipment project.

ln future, no financiar agreement shoutd be signed before the retevantMinister and the Accounting officer. of the procuring rvrinirirv,$,.
Attorney General and, Treasury ar. satisfied that due dirig.n.. has beendone o.n lhe supplying/financing company. Equally no payment should
be made before due diligence re!uirem.ni is comprieJ *itt.

ERAL RECOIUMEH DATIONSGEN

(i)

(iv) The use of promissory notes as a means of financing government
exPenditure should be restricted and vetted to avoid misuse.

security related or otherwise should
5 to Pa

For security equipment and or services this will be done-with6ut
necessarily disclosing the natu re of goods/services planned to beprocured.

(v)

(vi)

The Accounting Officer, office of the president in charge of rnternarsecurity sh-ould ensure that security equipment is categorized in orderto ascertain their degree of- seir.cy. Any equip-ment such astelecommunication materiars and vehitres whtse operations do not
involve secrecy should be sourced through normaltendering.

*#:H klii1li{,,#i }H:J:,,:'r#i{i*trj 
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A Departmeirtal committee called a parliamentary security commiffee
should be formed to dear with National security related issuls. It;h;;ij

(vii)

Spccbl Audit Rqoa by the public Accounts Commiftez
57
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