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CHAIRPERSON'S FORIIWORD

The Cabinet Secretary, I\4inistry of Foreign Affairs, submitted a merrroranclum to the
National Assernbly dated 29'l' November 20i2 regarding the treaty on the Kigali Amendments
to tlie Montreal Protocol on Substance that Deplete the i)zone I-ayer. The nrleprorapdum andtext of the Protocols rvere committed to the Departrnental Cornmittee ol1 Environment,
Forestry and Mining for processing.

The treaty otl the I(gali Amendtnents to the Montreal Protocol on Substances tliat Deplete the
Ozone Layer was a\tCon l5tl' October'2016 in I(igali, Rwarrda, and the commencement of
the accession process of tlie protocols was approvecl b1, Cabi6et duripg its *".ting ,i iZl;
Ma7' 2022. While considering the protocols, tire Committee held a total of l-wo sitti,gs.

Pursuant to the provisious of Article 118 (1)(b) of tlie Constitnlion on public participation
and sectiou S(3) of the Treaty Making ancl Ratifrcation Act of 201 2,theCler-k of the National
Assembly placed advertiseurents in two local dailies of nationwide circulation, on i6d
December 2022 requesting for sttbmission of mernoranda on the subject by g,i,.lanu ary,2023.
The Committee received iro submissions fi'om the public by close of btisiness grr, .lanuary,
2023.

Further, the Courmittee deliberatecl on the protocols with the agencies i'volvecl, irr
recognition of the cross cutting nature of the protocols.

The Cornmittee is thankful to the office of the Speaker ancl the Clerk of the National
Assembly for the logistical and technical support accorclecl to it cluring its Sittings. '

Pursuant to Section 8(4) of the Treaty Making and Ratification Act, 2012 a dSta.cling Orcler
199,it is rny pleasant duty to present the Report of the Departrnental Comrnittee on its
consideration of the treaty ou the I(igali Amendments to the Montreal protocol on substance
that Deplete the OzoneLayer

I{ON DAVID GIKARIA. MP
CHAIRPEITS ON, D EPARI'MENTAL CO MMITTEII ON ENVIRONMEN'I" FORESTRY

AND MINING
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CIIAI'TIIII ONE
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I.1 listablislrntcnt ol'thc(.'11111111i11cg

1. '[-he l)cparl.nrental (]omntittcc ou Euvironnrcrlt, I]or.cstr1, ancl Mining is oue of tlic tweuty
Departtlrelttal Coutmittecs o1'the National Assembly cstablishcd u,i,1.1. Stancling Ordci.
216 whosc futrctiotrs ltursuaut to thc Stantling Order'216 (5) are as follows:

7'o investigcrle, ittcluirc into, and reporl on all ntaller.y relating to the ntandate,
Il7ct)tugcmanl, ctctittilic.v, uclntini,slralion, operatiotls crncl estirncttes of the assigned
nt i n i.s I r ie,s u nd depu r t tll e n I s.,'

'l'o.rltrcl1., llte progt'cunnte trncl polic.lt o[).1gc1;t'e.s,o.f ntini,tlrie.s ancl clepcrrlntenl.s ctnt{
I he c.//b c I ive ne s,t o./' t h e i mp I c nte n I cr t i o n,.

rsn a cluarlcrly basis, trtottilot' and repot'l on lhe intple ntanlation of lhe nolignal
budget in ra.tpect of it.t ntunclate;
7'o .stucly attd reyiey, all lcgislation rcferrecl to it,.
'l'o .s'lucl.1,', r/.r.rc.rJ onr.l unulysa lha relctlir)a .tl.tcce.ts <t the ntirti,ytries crncl
tlcpttrtmanl.\'(t.\'ti1cu,\'ut'etl b1, lhe rcsulls obtuinecl os comparecltt,ith lheir stctled
t t lt jc c't it'c.s ,

7'o irtt'c.s'ligula and inquirc into ull ntullers relutittg lo tha assigned ntinistries ond
clepurlntenls o.r lhey moy lleem neca.ssory, unrJ u.t malt bs refer-red to thent b1, spu
I-lou.se ,'

To t'al ancl reporl on all appoinlmanl.s where the Constitulion or any lcm, raqtrires
lhe National Assentbly ro ctpprotte , cxcept tho.ye unclet. Standing order 204
(C ontnt i t t e a on Appo i nt nta nls ) ;

7'o cxtttttitte trenlies, ogracnrcnts ottd conyetttiotts;
'/'o iltulcc rcporls und ret'ontnzenclulions to the Ilouse us o.fien as po.ssible,
i n c lu cl i n g r e c r t mme n du t i o n o f' pt. o 1to.; e cl I e gis I a t i o tt ;

7'o consider rcporls o.[Contntission^s ctnd Independent Ofiices sttbntittecl to the
Ilouse pursuant to lhe provisions of Article 254 of the Constittttion; and
Exantine any questions raised by Members on a tnaller vtithin its manclate

I

x

)
Sub.iccts untlcr the Conrmittcc

Itl accot'clattcc witlt the Seconcl ScheclLrlc ol' thc Standing Ordcrs, the Co,t.rittee is
rurancizrtccl to consiclcr', thc [bllor,r,inq SLrLr.jcct: Clinrate chaugc. cnvironureut ntanagenterlt
atrd consct'vzttiott, forestry, utiuiug ancl natural, pollution. waste lranagenlent.
In executitrg its ntaltclate, the Cotnrnittee oversees the Milistry of Enviroument ancl
ll'orestry, ancl the State Departmetrt for Mining.

Clorn nt i ttee M cnt lrcr.sh i p
'l'lle Departntental Cottrtltittec on llnvironnrcnt, Irorcstry ancl Mipipg rt,as co,stituted by
the I'louse on27tt'october 2o2z ancl conrprises of the lbilorving Meni-bers:

a)

1.3

5
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Chairpcrson
Tlie Ilon. David Gil<aria, Mp

Nakuru Town East Constitr:ency
UI)A Partu

Vicc-Chair.pe rson
Tlie FIon, Charles l(amuren, MP

Baringo South Constituency
Uf)A lrarty

The FIon. Mbalu Jessica Nduku I(iko, M.P
Kibwezi East Constituency
Wirrer Democratic Movement

The Hon. Mwanyanje Gertrude Mbeyr-r, M.p
Kilifi County,

Dem Move OD

The Hon. Hiribae Said Buya, M.p.
Galole Constituency

The Hon. Emathe Joseph Namuah, M.p.
Turkana Central Constituency

tic Pa A

The Hon. Kemei Beatrice Chepng,eno, M.p
Kericho County
United Democratic Alliance (UDA)

The Hon. Masito Fatuma Hamisi, M.p
I(wale County

cra ovemcnt

The Hon. Titus Lotee, M.p
Kacheliba Constitr"rency
Kenva Union Irarty (I(Up)

Mcmbers
'fhe l-lotr. Yakub Adow I(uno, M.p
Bura Constituency
United Party of Indencndent cc
(UPIA)

The I-ion. Salim Feisal Bader, M.p
Msambweni Constituency
llni f)emocra c Alliance (UDA)

The l-lon. .loseplt Wainaina Iraya, M.p.
Nominated,
Un Democra c AIIiance ruDA)

The Hon. I(ururia Elijah Njoroge. M.p
Gatundu North Constituency
Indcrrcndcnt Membcr

The I-lon. Nguro Onesr:rus Ngogoyo, M.p.
Kajiado North Constituency
United Dernocratic AIIiance (UDA)

The Ilon. Moharned Tubi Bidu, M,1,.
Isiolo South Constituency
.Iubilce I'arty (KPP)
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1.4 Committcc Secretariat
5, The committee is seryiced by the .followingyldenrbers of staff:

Ms. Rose Natecho
Clerk Assistant III

Ms. Mercy Wanyonyi
Senior Legal Counsel

Ms. Nancy Charnunga
Fiscal Analyst III

Ms, Maryam Gabow
Protocol Ofliccr

Mr. Fledrick O, Otieno
Clcrk Assistant I /I{cad of Secretariat

Mr. Hamdi H. Mohamed
Clcrh Assistant III

Dr. Joseph Kuria
Research Officer II

Ms. Catherine Wangui
Senior Sergeant-At-Arms

Ms. Edith Chepngeno
Media Relations Officer II

' ):-d{!1..1 :.,d.&S# - -.t*r+fEF.,--rl\'*'^++.r .-- {.afDi+ -r-.c.,-r.. .<.,.r .+-..rtra,q.ir* ' - .:, .!'..-...: " ...t*,. . ..J -
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CI{APTEII TWO

2.0 ANALYSIS OF THE AGREEMENT

2.1 Bacl<ground
6' The Montreal Protocol is a well-establishecl rluitilateral environmental agreement that is

successfully prevetlting massive damage to human healtli and the environment from
excessive ultraviolet radiation from the sun by phasing out the production and consumption
of substances that deplete the ozone layer. If has been arnendecl five times. The Kigali
Ametrdurent is the fifth in a series of arrrendments to the Montreal Protocol and is a bindi.g
internatioual agreenietrt, which is interrdeci to create rights ancl obligations in intematior-ral
law;

7. The Amendment was adopted at the 28tl' Meeting of tlre Parties to Montreal protocol on
15tl'october,2016 in l(igali, I{wanda. adopted to phase down liydro fluorocarbons
(HFCs)' While Kenya has ratified the Montleal Protocol, it is yet io rarify the Kigali
Amendment. The Amendment entered into force in January 2olg.

8. The Kigali Amendment is an important legal instrument for the Coltir-rent as it willaicl in
the protection of our agricultural sector which is extremely vulnerable to climate change.
Moreot'er, the object of this instrument is also aligned with l(e1ya's existing legal
framework that establishes a national nlechanisrn that regulates the emissiol of gree.hoJrse
gases.

9' The implementation of the new targets set out in the amendment is to be conductecli, three
phases taking into account the different socio-econornic, scientific and technological
capabilities of the member states. Under tl-re Montreal Protocol, Kenya is classificd as a
developing cotlntl'y and is therefore entitied to start the prog5:ss of phasing down i-lFCs by
2028.

10. Article 2(5) of the Cotlstitutiot't of I(enya, 2010 provides tliat tlie general rules of
internatiotral law shail fomr part of the laws of I(enya rvhile Article 2(6) of the Constitutior.r
provides tl-rat ariy treaty or couvention ratifiecl by Kenya shall form part of the law of Ke.ya
under tliis Constitntion.

1 I ' The Treaty Making and Ratification Act, No. 45 of 2012 (hereinafter referred to as 
,,the

Act") was enacted by Parliament to give effect to Article 2(6) of the Constitution, The Act
govents tlie making ancl ratification of treaties in Kenya.

12. Section 2 of the Act defines a treaty as atl "international agreement concl-rcled between
States in written forn and governed by inten-rational law, whether embodied irr a sipgle
instrumetlt ot' in two or nlol'e related instruments and wliatever its particurlar designat[,
and includes a convelttion".

13. Under the Constitution and the Act, the responsibility of initiating the treaty maki.g
pl'ocess, rlegotiating and rati{ying a Treaty Iies with the Execr.rtive. Ip rnakir-rg this decisiorl
tlre ExecLrtive or-rght to be guided by Sectio n 5(2) of the Act wliich provides co,sideratio's
that must be followed inch"rdir-rg:

a) the need that thc llew treat)/ is to meet;
b) the existing legal reginre, including the extent of its applicability, to tlie perceivecl

problem;
c) the probability of reaohing the requirecl measure of agreement on the solution aimed

for;

8



zury rclevant lcgislativc cllbrts rclatcd to the 1;crceivcd lrroblcrn;
thc optintal form lbr thc pr.oltosed treaty;
thc likelihoocl that titc proposcd treaty shall be acceptecl by a slfficiept lunrber.of states,
w'hcrc thc tl'certy is mr-rltilzrleral,
the anticipatccl tinrc sclicdulc lbr complcting thc tr.eaty-making llr.ocess;
thc expcctccl costs o1'lirnlulating ernd adopting thc trcaty to l(cnya; and
irl Ibrruulating treatics lelating to tcchnical or scicntific problcrits; w6ether extensive
scientific str-rclies or rcscarch ltave been ceu'r'iccl out to detemrine the paranretcrs of the
problenr and thc lines o1'potcntial solutions.

2.2 Problcnr Statcmcnt
14. Articlc 4 of the Montleal Protocol rcstricts Parties fi'oni trading on controlled substances

u,ith states not a Par.ty to the l)rotocol. \l/lrcn Article 4 enters into force l.or t5e Kigali
Alrlctrdtticttt. thc Atrlcttcltt-tcttt u,ill rcstlict tracic in IIFCs bctw,ecn ltar-tics apclstates t6at are
rrot palties to tlic I(igali Antclrdnrcrrt.

l5' A rron-party to the Kigali Attrettdtnerlt nra),opcrate with tecIlologies that are lrecoming
ollsolcte atrd u'oltlcl Izril to Lrpclate its proccsscs and facilities, thus oprating at a, economic
clisadvantagc.'l'his rvoLtlcl rcsult in thc loss ol export marl<cts fornon-par.tf incllstrics e'crl
before the lrrotocol tracic controls apply to IIFCs alcl rvor-rld inhibit the use of the latest
innovativc tcchnology, in t'clatccl Ilclds.

16.'l'hc I(igali Atucticltttcttt wets acloptecl to phase down I-lFCs, which arc fi-eque.tiy usecl as
substitutes lbt'ozonc-cleplcting substances (ODSs). Although l-{FCs u,," ,rof ODS, they are
Powerfttl grcctrholtsc gn.r", that havc significant giobal war.l irrg potentials (GWps).

2.3 Iiconomic, Environrncntal and Socinl Irnpacts
17. Developing cotrntrics that are parties to the I(igali Arnendmcnt will havc access to fi,aucial

and technicai suppolt provicled uncler thc Protocol.
18. 'l'hloLrgh the I(igali Ameltclment, the Montreal l)r'otocol takes responsibility for I-lpCs ancl

plays a leacling rolc in u,orking tou,ards zin environmcntalll, sustainablc worlcl where no
otle is left bchincl, cotrsistcnt with the 2030 Agcnda I'or Sustainable l)cvclopment.

19. It is rccogttizecl that reclucirrg the usc ol' l lPCs is one of the nost cost effecti,e ways of
rcducitlg grecnhottsc gas enrissions. Undcr thc Paris Agrccnrcnt on climate cfuange, the
cotttttry has uracle ettr itrteucled Nationally Detcmrined Contribution (NDC) specifyi,g the
Ievel of greetiliouse gas (GI{G) emission reduction that the country will aim to acliieve.
Reducing the use and etnissions of IIFCs tlrrough action can make a useful contribution to
these emission redr"rction targets.

20. Ily adopting ozollc artd cliruatc-f icndly technologies, therc wor-rlcl be opportunities forjob
creatiotr. 'l'rzrirlecl rc{iigcrati<tn atrcl air conclitioning (ltAC) tcclinicials wor-rld be installi,g.
repairing and maintaining I{AC cquilllcnt.

2.4 Obligations Imposcrl by,thc I(igali Anrcndmcnts
21.'l'he Obligations inrposccl by the Kigali Amendment unclcr Article 2J ar.e for state parties

to:-

(a) Itecluce the cotrsuttrption ol'Anncx Ir ('iroLrp 1lll.'Cs ancl ensure that the level of
cot1sunrptiotl docs Ittlt cxccccl thc pcrccntages that are rcspective to the range of years
specified;

d)
c)
r)

s)
h)
i)

9



(b) Involved in producing the controlled substances under Annex F do not exceed the
percentages outlined;

(c) Destroy Annex F Group II HFCs in accordance with the percentages, timelines and
processes set out;

(d) Gradually reduce the use of HFCs by g0-g5% by late 2o4os;
(e) Restrict the trading of controlled substances ,nd.gr Annex F with states that are not

parties to the protocol;
(f) Establish and implernent a new system that oversees the importation, exportation and

licensing of new, used and reclaimed controlled substances;
(g) Monitor and report the production and consumption of HFCs and HFC-23 emissions

within their states; and
(h) Ensure that baselines are calculated for both I{FC and hydrofluorocarbon (HCFC)

production and consunrption.

22.The timeline under which these obligations are to be implemented depends on whether a
country is classified as an 'Article 5 Parly' (developing country) or a 'non-Article 5 party,
(developed countries). Under Article 5(8), Article iparties are entitled to delay their
compliance with the measures set out under Article 2J and modifl them according to the
timelines provided.

..--.5--;r r .7i" .39.e1q1 - /+#.F4{:/. ..lF;,.:.f;ail{\, r .- .4ittitii.4 .r;.5-:.."6.p; r.-"1".-Ug$rip,l1.{l*.+,'r.*,4.*..(:tl(,-i+{t r'.{.r +na'
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CI-IAI'1'EIT 1'tIRIi,E

3.0 P U IiLI C PAIt'l'l (ll I'}A]'l O N /\NI) S]'AI(I|H Ol,DIilt ITNGAG BMENT
3. I l'ublic I)articipation
23. Articlc ll8 (l) (b) ol'thc CortstitLrtion o['l(cnya provicles Lhat. "Parliantent shallfacilitate

public parliciltctlirtn and int'olvcnrcnl in lhc. le gi.slcttit,e und othcr business o.f Pcu.liament
anr{ il.s Comntit lees. "

24. Scction 8(3) olthc'l'reaty N4aking and l{atification Act, No.45 of 20l2 provides that"the
re lcvcutl Parliuntanlury Cctnunittee ,;holl, during it.s considerotion of the Treaty, ensure
public purticipaliott in lhc rulificcrtion process in accorclance yvith laid flov,n
pur I iunrc nl u ry proc e dltre.\'' .

25. Starrding Order 170A (2) 1;roviclcs lhal "the Contntittec shcrll trndertake public
purticiltcrtion bc.fbre subntiil ing it.s' t'aport to the I Iot.rsc.

26. Pursuant to the albrcmentioucci provisions of the Constitution, the'freaty Making
and Ratificatiott Act, 2012 turtd Standing Ordcrs, tlrc Coninrittee through local
daily rtcrt sl)itpcrs ol' 1 (rtl' l)cccnrtrer, 2022 publisheci an advcrtiscmcnt inviting thc
public to subnrit nlcnroremdzr.

3.2 Sullnrissions by thc Nllinistrics
2l.On lhc 2"'i Mttrcli. 2023, thc l)r'incipal Secletaries Ibr thc Srate Departnrent of

Environrncnt anci (llimatc Cltange arrd the State Departnrcl-rt of Foreign Alfairs
aud the Olfice of the Attorney General appeared before the Committee and made
a joint submission on the Barnako Convcntion as follows:

28. That, the Motttreal Protocol is a r,vell-cstablished rrrr-rltilateral envirorunental
agrecntcllt that is successl'ully preventing massive daurerge to hurnan health and
the ettrrironnrcttl fi'onr exccssivc ultraviolct radiation lionr thc sun by phasirrg out
the procluctiott eurcl consutttption o{'substeurccs that clcpletc thc ozone layer. Ithas
becn atucnclccl llvc titnes.'l'hc I(igati Amendnrcnt is thc fil'th in a series of
antetrcltttcttts to tlie Morttreal l)rotocol and is a binding international agrcertrent,
r,vhich is intcndcd to cl'czltc rights and obligations iu intcrnational law

29.The Atttencltnent wits adopted at thc 28th Meeting of tire Parties to Montreal
Protocol on l5th October 2016 in l(igali, Rwanda. Adopted to phase down liydro
fluorocarbo;rs (I{FCs). While I(enya has ratified the Montreal Protocol, it is yet
to ratify the l(igali Amendmetit. The Amendment entered into force in.Ianuary
2019.

30.'fhe Kigali Allrcndrt.rcnt is an iurportant legal instrurrent fol the Continent as it
will aid irt the ltrotcctiotr of our aglicultural sector which is extremely vulnerable
to cliruate cltauge. N4oreovcr, the object of this instrumcnt is also aligned with
Kenya's existing legal fi'amework that establishes a national mechanisrn that
regulates thc cmisston of greenhousc gascs.

3.2.1 Curl'cnl Status ol'Kigali Anrcndnrcnt

31.I(cnya participatccl in tltc 34t" Mccting oi'thc l)artics to thc Montreal Protocol on
substauccs tlial dcplete thc Ozonc l,aycr hclcl in Montreal Canada from 3l't
October to 4tl'November, 2022.
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32. As of 4tl' November,2022, 143 parties liacl ratifiecl the I(igali Amendrnent.
Decision XXXM22 on the status of ratification ol'the Kigali Arrendment urged
parties to consider ratifying the Ar-rTendnrent to ensure broad participation and
achieve the goals of the arnendnrent arnong other things.

33. During the meeting, under decision XXXIY/20 on Membership of the Executive
Committee of the Multilateral Fnnd, I(enya was selected as one of the members
of the Executive Committee of the Multilateral Fund for the implementatibn of
the Montreal Protocol.

3.2.2 Obligations Imposcd on I(enya by tlie Kigali Amcndmcnt

34. TIte obligations imposed by tlie Kigali Amendrnent involve phasing dorvn the
consumption, procluction and importation of FIFCs worldwide to protect the
ozone layer fi'orn further depletion. These are in Article 2J of the Amendrnent
which prescribes that State Parties will:

i. Reduce the consurnption of Annex Ir Group I I{FCs and ensure that the
level of consumption does not exceed the percentages that are lespective
to the range of years that are specified in subparagraphs (a) to (e).

ii. State parties that are involved in producing the corrtrolled substances
uuder Annex F do not exceed the percentages that are or"rtlirred in
paragraphs, 2(J)(3)(a) to (e).

iii. Destroy Anuex F Gloup II I-IFC by the percentage timelines and processes
set out under Article 2J and Article 5.

iv. Gradually reduce the use of IIFCs by 80-85% by the late 2040s.
v. Reset the trading of controlled substances under.Annex F with states tliat

are not parties to the protocol antong other things.
vi. The timeline under which tliese obligations are to be impleruented

depends on whether a country is clerssified as an 'Article 5 Party'
(developing country) or a 'non-Arlicle 5' party (developed countries).

3.2.3 ProblcmStatcment

35. Arlicle 4 of the Montreal Protocol restricts Partics fi'our traclirlg ol1 controllecl
substances with states not a party to tlic Protocol. When Article 4 enters into force
for the I(gali Amendment, the Amendment will rcstrict trade in HFCs between
parties and states that are not parties to the Kigali Amendment.

36. A non-party to the Kigali Amendment may operate with technologies that are
becoming obsolete and would fail to update its processes and facilities, thus
operating at an econornic disadvantage. This would result in the loss of export
markets for non-party irrdustries even before the protoc<>l tracle controls apply to
HFCs and would inhibit the use of the latest innovative technology in related
fields

37. The Kigali Amendment rvas adopted to phase down I{FCs, which are freqtrently
used as substitutes for ozone-depleting substances (ODSs).

1.2



3.2,4 llcncl'its ol' l{atifyirrg thc (lonvcntiorr

3[i. ];illancial support: Articlc l0 of the Montrcerl l)rotocol establishes a financial
ttlechettrisnr to l;t'oviclc fiu;ittcial zlncl teclinical cooperation, inclucling the trernslcr
of techrtologics, to slUlport cievcloping countrics' contltliancc witlr the protocol.

39. I'hc Aurendnrettt maitrtains thc Multilatcral Fund lor the implerncntation of the
Montrcal Protocol as thc llnancial nrcchanisnr ancl that sLrlficicrrt aclclitional
lllrancial resolrrccs r.^,'ill be provided by dcvcloped countries (Parties not operati,g
utlclct'paragl'aph I o{'Articlc -5 ol'the N4orrtrcal l)rotocol) to ol{set costi arisin[
ottt ol'hydrolltrorocarbon obligations fbr dcvcloping countries (Parties operating
under paragraph I o[Article 5) undcr.the Arnenclnrent.

40. Developirtg countries will havc tlrc flexibility to prioritize I-lFCs, select
technologics and altcrnatives. and irlplemcnt their strategies to rneet agreed I IFC
obligations, bascd olt their specilic needs and national circr-rmstances, follorving
zl cotllltr)'-clrivetr a1t1;roach. Furthcr. thcrc will be sr,rltltort for enabling activities
1'or inlport atrd cxport licensing arrcl cprotas, clcr.rlonstration projecis apcl tlie
clevelopnrcnt ol'national strzrtegics lirr phasing clown I-lFCs.

3.2.5 .lustilicalion lirr ltatifying I(igali Anrcndrncnt

4l.l(enya is ah'eady a nrember State of the Montreal Protocol on Substances that
Deplete the Ozoue Layer and ratifyirig the Kigali AruencL'ne1t will fuflher
demonstrate its contmitment to tlic intcrnational comrlunity's collective action
agaitrst ozotrc-la1'cr depletion :urd cr-rrbing global warming. The Kigali
Anlendrtrettt is alignccl rvith thc objcctivcs o1'l(en1,2'5 Clirrrate Change Act 2016.

42.The Montrcal l)rotocol has pr-rt thc ozonc Ia1,cr on thc rozrd to rccovcry by phasiltg
oLtt ozotlc-cleplcting substaltccs (ODSs) ancl in thc process lias also rlitigated
clirnate cltatlge . LJnder the Anrcncln'rcr.rt, parties u,ili phasc clown the procluction
aud cotrstttnption o1'l-lli'Cs, crcating tlrc potcntial to avoicl up to 0.5nc of walriilg
by the end ol'thc ccntury;

43. The Kigali Attrcndtncttt ettcouragcs thc use o1' other environment-fi.ienclly
altertrativcs to l'llr(ls, and implemcnting it will give l(enya a competitive
advantage in thc world market. Alternative technologies are often cost- eifective
and lead to an improvement in the qualitl, of the products, including in energy
efficiency;

44.\(enya will avoid tradc restrictions tlrat rviil be in-rposecl onto States that are 1ot a
party to the Protocol by lst.lanuary, 2033; ancl

45. Ratifying the Convcntiotr will tlerlonstrate Kenya's cornrnitment to the
Internatiotral Cortrtruuity's collcctivc action agair-rst ozorrc-laycr clepletion apd
global r.r,antring.

3.2.(t Constitutional and Lcgislativc Irnplications

46. 'l'he Amctldtttctrts c1o ltot pose any threats to our national interests as they enhance
the provisions of the Moutreal Protocol which I(cnya alrcacly ratified.

47.The Cotrvetttion is consistent with the Constitution and promotes constitutional
values and ob.iectives. It does not allude to an arnenclment of tlie Constitution and
does rtot requirc I(enya to fbnrulate any lau,s. l'he Convention is complenentary
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l"^*:":llale Change Act and therefore implementation will not be hindered byoomestlc law.

3.2.7 Reservations

48' The Montreal Convention does not provide for reservations ancl it, therefore,
follows that ratifrcation of the Kigali arnenclments is withou,..*r""ij";;. i, 

"ryevent, the Treaty's object is to protect the environment and there are r1o immi.ent
issues that,ray warra,t accessio, with reservations.

3.2,8 The Economic, Environmental and Social Impacts
49' Developing countries that are parties to the Kigali Amenclment will have accessto fina,cial and tech,ical support provicled urncier the protocol,
50' Through the Kigali Amendment, ihe Montreal Protocol takes responsibility forHFCs and plays a leacling role in working towards an environrnenta^lly sgstainableworld where no one is left behind, consistenr with the 2030" i;;nau fo,.

Sustainable Developnrent.
51' It is recognized that reducing the use of I{FCs is ope of the most cost- effective

ways of reducing-greenhouse gas emissions, Under the paris Agreement onclimate cllange, the coltutry has macle an intendec'l Nationally Determi,ed
Contribution (NDC) specifyir-rg the level of greenhouse gas (GFIG) emission
reduction that the country will aim to achieve, I{educing the use and ernissions ofHFCs through actiotl can make a useftll contribution to these emission reduction
targets.

52'By adopting ozone and climate-frienclly technologies, t6ere would beoppoftunities for job cleation. Trained lefrigeration ancl air conditionirrg (naC)
tecluiciarrs would be installing, repairing ancl maintaining RAC 

"qripn-,E,rt.
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CIIAPI'EIT ITOUR

4.0 COM MITTEIi OBSIIIIVA'IIONS
511. Tlie Comnrittec having considcred the I(igali Amendments to the Montreal

Protocol on Sttbstancc that Dclrlete the Ozone Laycr and subntissions fron-r
stakeholclcrs mal<cs thc fbllorvinu ol)scrvations:

l) 'l-hat, the l(igali .z\mctrclnrcnt was acloptcd at thc 28tl' Mceting of the Parties to
Motttrcal I)t'otocol on 15tl'Octobcr,201(r in Kigali, Itwaucla to lthase down hydro
iluorocarbons (l"lFCs). While l(enya has ratified the Montreal Protocol, it is yet to
ratify the I(igali Atnendment. 'l'lie Amendment entered into force in January 2019.

2) I'hat, the Kigali Atnetrdnretrt is an important lcgal instrument lor tlie Continent as it
will aid in the protcction ol our agricr-rltural sectol which is extrerlely vulnerable to
clituatc chaugc. 'l'he object ol'this instrunrent is also aligned witir Kenya's existing
legzrl l'r'anrcwork thal cstablishes a ualional mcchanisnt that regr-rlates the emission of
glcenhousc gases.

3) 'l'hc obligations inrposccl by the I(igali Amcnclnrcnt involvc phasing down tlic
cottsltttlption, productiou eurd importation o1 I-lFCs worldwide to protcct the ozonc
layer from further dcpletion.

4) 'fltat, cleveloping cot-urtries that are parties to thc Kigali Amendment will have access
to llnancial and tcchnical sLrpport provicleci under the Protocol.

5) 1'hat, the Amendmcuts do not pose any threats to our national interesLs as they enhance
thc 1;r'ovisions of thc N4ontreal Protocol u,hich I(enya already ratifiecl.

(r) 'l'hat, thc Convcntiotr is consistent with thc Constitr-rtiou and plomotcs constitutional
valucs and objectivcs. It clocs not alludc to au anlendmcnt of the Constitution and does
ttot rcquire l(enya to lonnLtlate any laws. The Convention is complementary to the
Climate Change Act and therefore implementation will not be hindered by domestic
law.

7) Article 10 of the Montrcal Protocol establislies a llnancial mechanism to provide
llnancial and technical cool-rclatiorr, inclr-rding the lransfer of technologics, to sllppoil
clcvcloping countrics' conrpliancc rvith tlre I)rotocol.

u) I3y aclopting ozoltc altcl clirriatc-li'iendly technologics, there rvoulcl bc opportunities
lbr.lob crcation. 'l'rainccl rcf igcration ancl air conditiotring (RAC) technicians would
be installing, rcpairing and rnaintaining I{AC equipment.

9) Ratification of the Treaty will catalyze realization of clean, healthy Environrrent and
is aligned u'ith tltc ob.jectivcs o1'Kcnya's Cliniate Change Act,20l6 tliereby
facilitating tlie realization ol'Article 42 of tlic Constitution.
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l0)That, Article 2(5) of the Constitution of Kenya, 2010 provides that the generalrules
of international Iaw shall form part of the laws of Kenya while Article 2(6) of the
Constitution provides that any treaty or convention ratified by Kenya shall ibrm part
of the laws of Kenya.

I l)Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 20T2;.
the National Assembly may approve the ratification of a treaty with or without
reseryations.

12) That, the Convention does not permit reservations.

l3) The procedure for approval of Treaties as outlined in section 8 of the Treaty Making
and Ratification Act, 2012 was aclhered to as the Convention was submitted to the
Speaker of the National Assembly together with the memorandum and the Committee
conducted public participation.

14)The Conventions is consistent with Article 69(lXg) of the Constitution which
provides that the State has an obligation to eliminate piocesses and activities that are
likely to endanger the environment.

+*i- -..*4|alr*r .-,-+tlri1 *r*.,.r+5{Jf*tf,x*;,*,rff&$*..- .ilii};{rvtr* . -.<ir',..di*r qd*ati$Ltrl{i:.. r.z.ni*{t-$-jS;,,*.ai*r**
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CHAPTBIT FIVE
\'

5.0 COMMITTEE RtrCOMMENDATION

54. Having considered the submissions, and analyzed documents tabled, and pursuant
to Section 8 of Treaty Making and Ratificatiori Act, the Committee recommends
that the use A
Montrea

PPROVIIS the llatification of the Kigali Amendments to the
col on Substances that Deplcte the Ozonc layer.

Signed
J\

Date:

ON. DAVID GIKARIA, MI' _ CI{AIRPERSON
DEPARTMENT COMMI'I"I'EE ON ENVIRONMENT, FORESTRY AND MINING.

ar'\.-,-,*
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT _ SECOND SESSION, COZS

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

ADOPTION OF THE REPORT ON CONSIDERATION OF THE FOLLOWING TREATIES:

1. THE KIGALI AMENDMENTS TO THE MONTREAL PROTOCOL ON STIBSTANCES

THAT DEPLETE, THE OZONE LAYER;
z. THE ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE IMPORT

INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY MOVEMENT AND
MANAGEMENT OF HAZARDOUS WASTES WITHIN AFRICA; AND

3. THE AMENDED NAIROBI CONVENTION AND THE PROTOCOL FOR THE
PROTECTION OF MARINE AND COASTAL ENVIRONMENT OF THE WESTERN
INDIAN OCEAN FROM LAND BASED SOURCES AND ACTIVITIES.

We, the undersigned l{onorable Members of the l)epartmental Committee on Enviroument, Forestry ancl

Mining today Wednesday, 3'.1 May Aprll zozs do hereby aflix our signatures to the follou,ing Reports on

consideration of Agreements to affirm our approval and confirm their accuracy, validity and authenticity:

t. The Report on Consideration of the Kigali amendments to the Montreal protocol on

substances that deplete the ozone layer;
9. The Report on Consideration of the accession of the Bamako convention on the ban on the

import into Africa and the control of the transboundary movement and management of
hazardous wastes within Africa; and

g. The Report on Consideration of the amcnded Nairobi convention and the protocol for the
protection of marine and coastal environrnent of the western Indian ocean from land based

sources and activities

NO. NAME NATURE

I The I{on. Giltaria Davicl, MP - Chairpersolr

2 The Hon. Charles liamuren, MP - Vice-
Chairperson
The FIon. Mbalrr Jessica Ndultr"r Kilto, CBS, MP

,1,. The Hon. I-Iiribae Said Burya, MP

5 The Hon. Mn'atr1,at1js ()ertrude Mbeytr, MP tu
6 The Hon. Salim Ireisal IJader, MP

The I-Ion. Ilmathe Joseph Namuer, MP

8 The Hon. Josepl"r Wainaina Iraya, MP
nM[rtl



.l5:r,f,

9. The Hon. Kemei Beatrice Chepngeno, MP

lo. The Hon. Kururia Elijah Njore Njoroge, MP

tl The FIon. Masito Fatr"rmaiFlamisi, MP
z'-*r A^ . fl

L2. The Hon. Mohamed Tubi Bidu, MP
lktpr"l;"'

19 The Hon. Nguro Onesmus Ngogoyo, MP

t4. The Hon. Yaltr"rb Adow Kuno, MP \
6tt w

15 The Hon. Titus Lotee, MP vl

i-t. /.a-." rqd#iF?.,.r- ,r,l ..,. *-+trrrri{b r''D&-* r, at ryt'r..t tt. l.:.$,t.!t.4, . irj*f*,.-F
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

r 3TH PARLIAMENT - SECOND SESSION, zoss
DIRECTORATE OF DEPAR TMENTAI- COMMITTEES

MINUTES OF THE I3TII SITTING OF'I'IIE I)EPAR'TMENTAL COMMITTEE ON
ENVIRONMENT, FORESTRY, AND MINING HELD oN WEDNESDAY gRD MAY
2028 AT THE COMMITTEE ROOM, SECOND FLOOR, CONTINENTAL HOUSE AT
ro.ooAM.

PRESENT.
l. The Hon. Gikaria David, MP. -Chairperson
2. The Hon. Charles Kamuren, MP -Vice-Chairperson
3. The Hon. Mbalu, Jessica NdLrltu Kilto, CIIS, MP
+. The Hon. Salim Feisal Bader, MP
5. The Hon. Mwanyanje Gertrude Mbeyu, MP
6. The Hon. Tubi Bidu Mohamed, MP.
i. The The Hon. Onesmrls Ngogoyo Nguro, MP
8. The Hon. Kemei, Beatrice Chepngeno MP
9. Thq Hon. Joseph Wainaina Iraya, MP ,.i:..
10. The Hon. Yahub Adorv Kuno, MP

APOLOGY
l. The Hon. Emathe Joseph Namuar,MP
2. The Hon. Masito Fatuma Hamisi, MP
3. The Hon. Titus Lotee, MP
4, The Hon. Elijah Njore N.joroge, MP

ABSENT
l. The Hon. Hiribae Said Buya, MP

IN:ATTENDANCE; THE COMMITTEE SECRETARIAT

1. Mr. Fredricli Otieno
2. Mr. Hamdi i{. Mohamed
3. Ms. Mercy Wanyonyi
4.. Dr. Joseph Kuria
5, Ms. Nancy Chamunga
6. Ms. Edith Chepngeno
i. Ms. Maryan Gabow
8. Mr. Boniface Mushila
9. Ms. Mercylyn I{erubo

Clerlt Assistant I

Clerlt Assistant III
Sr:nior i,egal (}rLrnsel

Ilesearch Oflicer III
Iriscal Analyst III
Media Relations Officer III
Public Communication Officer III
Senior Sergeant-At-Arms
Audio Officer
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MI N / NO' NA/DC-I| It &M / q,oq :t / <>gs: ptt EI-t MI NAITIES & ADoprIoN oF AGENDA
'l'he Ohair'1)cr'.sor) callc'cl the-rncctins to or.der at hal('past ten O,cloclt followed.by a prayer said
by I lon' l{entei IJeatrice' The agenda of' the_nreeting rvas adopted as hereunder having been
Proposecl ancl seconclecl by the I Ion. Iternei Beatrice-ancl the I-ion. .loseph Iraya Mp res"pectively.

AGENDA:

l. Praycrs
2. I n tr'ocltrctions /pr.elirniuar.ics
3. Conrrnunication li.orn the Clrair.
'1. Confirnration of'Pr.er,'ious Minutes
5. Matters arising
6. Pending llills: None
i. Pending l)etition(s): None
8. Question.s: None
9. Statentent.s: Nonr:
It)' Adoption ol'thc Ilcports on considcration of the lbllowing treaties:

i' 'l'he Kigali amendtnents to thc Montreal protocoi on substanccs that deplete
the ozonc layer;

ii' 'I'he accession of the Ilamako convention on the ban on thc import into Afi.ica
and the control of thc transbound4ry movcment and managemcnt of hazardous
wastcs within Africa; and

iii' 'fhe amcnded Nairobi convention and the protocol for the protection of marine
and coastal cnvit'onmcnt of the western Indian Occan from land based sources
and activitics.

I t Any Other Brrsiness; and
12. Ad.jotrrnment

MIN/NO.NA/DC-EF &M/ 2,O'25 / Ogg: CONFIRMATION OF MINUTES OF THE
PREVIOUS SIf-.IINGS

'flle confilrtratiott of'tlte Mintttes ol'tlrc prcviorrs sittings'"vere clefbrred to the next sitting

MIN/NO.NA/DC-EF&M/zo'zs/ root ItEpoRT oN cONSIDERATION oF THE KIGALIAMENDMENTS 1-O THE MONTITEAL PROTOCOL ON SUBSTANCES THATDEPLETE THE OZONE LAYER.

l. The Cornmittee having corrsidcred the Kigali Amendments to the Montreal
Protocol on Substance that Dcpletc the Ozone Layer and submissions from
stakcholders rlrakes the lollowing observations:

The Montreal Protocol is a well-established multilateral environmental agreement that
is successfully preventing massive damage to human health and the environment from
excessive ultraviolet radiation frorn the sun by phasing out the production and
consumption of substances that deplete the ozone layer.lt has been amended five
tintes. The Kigali Amenclmcnt is the fifth in a series of amendments to the Montreal
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Protocol and is a binding international agreement, which is intended to create rights
and obligations in international law.

ii. That, the Kigali Amendment was adopted at the 28tl'Meeting of the Parties to Montreal
Protocol on I 5th October, 2016 in Kigali, Rwanda to phase down hydro fluorocarbons
(HFCs). While Kenya has ratified the Montreal Protocol, [t is y.et to ratify the Kigali
Amendment. The Amendment entered into force in January 2019. As of 4tl'
November,2022,l43 parties had ratified the Kigali Amendment.

lll. The implementation of the new targets set out in the amendment is to be conducted in
three phases taking into account the different socio-economic, scientific and

technological capabilities of the mernber states. [Jnder the Montreal Protocol, Kenya

is clasSified as a developing collntry and is therelbre entitled to start the process of
phasing down HFCs by 2028.

lv That, the Kigali Amendment is an important legal instrument for the Continent as it
will aid in the protection of our agricultural sector which is extremely vulnerable to
climate change. The object of this instrument is also aligned with Kenya's existing
legal framework that establishes a national mechanism that regurlates the emission of
greenhouse gases.

v

vl.

The obligations imposed by the Kigali Amendment involve phasing down the
consumption, production and importation of HFCs worldwide to protect the ozone
layer from further depl'etion.

That, developing countries that are parties to the Kigali Amendmerrt will have access

to financial and technical support provided under the Protocol.

vii. That, the Amendments do not pose any threats to our national interests as they enhance
the provisions of the Montreal Protocol which Kenya already ratified.

vlll That, the Convention is consistent with the Constitution and promotes constitutional
values and objectives. It does not allude to an amendment of the Constitution and does
not require Kenya to lbrmulate any laws. The Convention is complementary to the
Clirnate Change Act,20l6 and therelore implernenlation will not be hindered by
domestic law.

lx. Article l0 of the Montreal Protocol establishes a financial mechanism to provide
financial and technical cooperation, including the transfer of technologies, to support
developing countries' compliance with the Protocol.

By adopting ozone and climate-friendly technologies, there woulcl be opporlunities
for job creation. Trained refrigeration and air conditioning (RAC) teclinicians woulcl
be installing, repairing and maintaining RAC equiprnent.

x.
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xl.

xll

xlll

xlv

XV

Ratification ol'the 1'reaty. will catalyze realization of a clean, healthy environmentand is aligned with the objectives of K.nyu's clirnate change Act,20l6 therebyfucilitating the realization of Article 42 of the constitution.

'l'hat, Article 2(5) ol'the Constitution of Kcnya ,2010 provides that the general rules
of international law shall forrr-r part of the laws of Kenya while Article 2(6) of the
Constitution provides that any treaty or convention ratified by Kenya shall form part
of the laws of Kenya.

Pursuant to section 8(a) of the 'l'reaty Making and Ratification Act, No. 45 of 2012,tlie National Assembly nlay ,ppr.nu. the ratification of a treaty with or withoutreservations. I'lowever'. thc Convqrtion does not permit reservations.

1'he procedure for approval of Treaties as oullined in section g of the Treaty Making
arrd Ratification Act, 2012 was adhered to.

The conventions is cotrsistent with Article 69(l)(g) of the Colstitution which
provides that the state has an obligation to eliminate processes and activities that are
likely to endanger the cnvironment.

MIN/NO.NA/DC-EF&M/2,O2,g/ IOT: REI'OITT ON THE ACCESSION OF THEBAMAKO CONVENTION ON'II{E BAN ON THE IMPORT INTO AFRICA AND THECONTROL OIT THE TRANSI]OUNDARY MOVEMENT AND MANAGEMENT OFHAZARDOUS WASTES WII'IIIN AFRICA.

2' 'l'hc Committee having considcred the Agrccmcnt observed the fbllowi.g:
i' That, the Bamako convention_was first negotiated by twelve (12) nations of theorganisation of Afi'ican Unity in Bamako, Mali on:oliluiuurv iq9r'"ra came into force

?!22'u April 1998. currentli, thirty-five 1:s; african states have signed the convention.Kenya signed the Convention on th; l Tth D.c.mber, 2003 but is yet io accede to it.

ii' 'I'hat, the Ilamako cotrvctrtion is a response to Article I I of the Basel convention whichKenya is a party. It encourages parties to enter into bilateral, rnultilateral and regional
agrecments on ljazardous Waste to help achieve the objectives of the convention. The needfor the Barnako conventiotl arose from the failure of the Basel Convention to prohibit the
trade of hazardous waste to less developed countries (LDCs) and the realization that manydeveloped nations were exporLing toxic wastes to Africa.

iii' I'hat, thc cabinct Sccretary Ministry of l;oreign and Diaspora Affairs submitted theconvention together witli a nrctnoranclLlnr to the Nltional Assembly in accordance with therequiremeuts set out under section 8 ol'the freaty Making and Itatification Act 45 of 2012.
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vll

ix

x.

lv

v

vlll

xl

xlll

That, Article 2(5) of the Constitution of Kenya,20l0 provides that the general rules of
international law shall form part of the laws of Kenya while Article 2(6) of the Constitution
provides that any treaty or convention ratified by Kenya shall form part of the laws of
Kenya.

That, the provisions of the Convention are already reflected in the laws of Kenya through
the Constitution, in particular Article 42 that guarantees Kenyan citizens the right to a clean
and healthy environment and Article 69(l) (g) that obligates the state to eliminate processes

and activities that are likely to endanger the environment.

That, under the Environmental Management and Coordination Act (EMCA), 1999, Kenya
has banned the import of waste into Kenya. The Convention will streamline and promote
cooperation within African trading and complement the national law.

That, the present international, regional and national law applying to Kenya has proven to
be inadequate, thus the Country is therefore in dire need of a law tl'rat would not only be a
guideline but also stipulate clear procedures and have implementation mechanisms to
ensure effective hazardous waste management.

That, the Country has previously witnessed attempted durlping of radioactive waste. This
Convention will deter such occurrences.

That, Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012,
the National Assembly may approve the ratification of a treaty with or without reservations.
However, the Treaty does not provide for reservations but the amendments are not
prejudicial to the interests of Kenya.

That, Article 27 of the Convention provides for tl're witlidrawal, at any time alter three
years from the date on which this Convention has entered into force for a Party.

That, the obligations that are imposed under the Convention are under the jurisdiction of
the National Government.

That, Parties shall, at the first meeting of the Conference of the Parties, agree on a scale of
contributions to the recurrent budget of the Secretariat and also consider the establishment
of a revolving fund to assist on, an interim basis, in case of emergency situations to
minimize damage frorn disasters or accidents arising fronl trarlsboundary movements of
hazardous wastes or during the disposal of such wastes.

That, three months after ratification Kenya will designate a competent authority that will
be the focal point in reporting and that will oversee that the prohibitions and restrictions
under the Convention are implernented.

xll
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xiv' That' adoption of Bamako convention is vital in combating the illegal activities. To ensureeffcctive.ess, the state parties to these instrument"*ilt a"i"lop 
",;;rd;t national policiesthat givc effect to the.contents ol.thesc itrstruments.

xv' That the procedure for approval of Treaties as outlined in section g of the Treaty Makingand Ratification Act, 20li was adhered to.

MIN/ No' NA /D c-E F &-M / q,oc s / r oz:'rl{E AMENDED NAIROBI coNvENTIoN ANDTHE PITOTOCOL FOIT 'I'[IE I'ITOTECTION OF MARINE AND COASTALENVIRONMEN'T OF THE WESI'ERN INDIAN OCEAN FROM LAND BASEDSOURCES AND ACTIVITIES

3' The conlmittee having considered the Agreement observed the following:

i' That' the Nairobi convention and the Protocol for the protection of Marine and coastalEnvirontnent of the Eastcrn Alrica Region ** 
^a^"p,.d 

on 21st June l9g5 to develop, plan,coordinate and co-opcratc in the protection ancl suirainabre use of thecoastal and MarineEnvironment.

ii' The Amended Nairobi convention and the Protocol for the protection of Marine andcoastal Environment of the Easter Indian ocean from Land- Based Sources and Activities(the Amended Nairobi convention) were 
"d";;;Jln 3lst March,2010 as an amendmentto the Nairobi convention. This resulted in the addition of two nL* am.res 9 and I l; toprovide for pollution resulting fi'om Transuounaa.y Movement of Hazardous wastes toprevent and abate pollution that rnight be.caused by iransboundaryrnor"*.nt and disposalof hazardous waste and to provide for biologicaidiversity in_order to preserve rare or fragileecosystelns' endangered or threatened species of Fauna and Flora and their habitats.

iii' That' the Amended Nairobi convention seeks to support and anchor the development andimplerlentation of sound marine resources management, protection and conservationwhich would define sustainable land usage, rrppo-n"ocio-economic development; ensureenvironmental sustai,ability' and prouia.' st.at.gies to deal with conservation,urbanization, transportation. agricurt,rar .*purrinn, and other threats.

iv' That' adopting the conventiotr in the Kenyan setting would ensure the deployment of soundresearch and development, reliable techriology, pr-omote cooperation a,d collaboration toidentify critical ecologically ancl Biologicatty'iig'niii.urt Areas (EBSA) in the coastal area.

v' That, Ratifying the Arnended convention will enhance the achievement of goal numberIrourteen (14) of the s.rstainable Devetop-.ni coals which seeks to conserve andsustainably use the ocean, Seas and Marine Resources for Sustainable development.

vi' That' the Amended convention takes into account emergi'g issues and trends at bothglobal and regional levels, particularly those that have impti.ut-ion, for the management ofthe Coastal and Marine Environment.
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vlll

lx.

x.

That, the Convention provides a mechanism for regional cooperation and collaboration by
the Contracting Parties to address interlinked problems facing the coastal and marine
environment.

That, Kenya is required to make annual subscriptions of USD 45,302. This amount is
currently in arrears of USD 226,510. Irurther Kenya has benefitted under the Nairobi
Convention Kenya Coastal Development Program (KCDP) in capacity building as well as

enforcement work to prevent Beach erosion, pollution and marine litter from Land Based

Pollution Sources and Activities.

That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules of

international law shall fonn part of the laws of Kenya while Article 2(6) of the Constitution

provides that any treaty or convention ratified by Kenya shall form pafl of, the laws of

Kenya.

The Convention is consistent with the Constitution and promotes constitutional values

and provisions under article 69 (1) (e) and (g) on obligations of the State in respect of the

Environment.

xl Pursuantto section 8(4) of the Treaty Making and Ratification Act, No.45 of 20l2,the
National Assembly may approve the ratification of a treaty with or without reservations.

However, the Treaty does not provide for reservations but the amendments are not
prejudicial to the interests of Kenya.

xll. The procedure for approval of Treaties as outlined in section 8 of the Treaty Making and

Ratification Act, 2012 was adhered to.

MIN/NO.NA/DC-EF&M/2,O2,5/ TOSZ ADOPTION OF' I'I{E RF],POR'[ ON
CONSIDERAI'ION OF THE KIGALI AMENDMEN'TS TO THE MONTREAL
PROTOCOL ON SUBSTANCES THAT DEPLETE THE OZONE LAYER.

The Committee considered and unanimously adopted the Report having been proposed and

seconded by the Hon. Feisal Bader Salim, MP and the Hon. Beatrice Kemei Chepngeno, MP

respectively.

MIN/NO.NA/DC-EF&M/ z,OZg/ TO,T,Z ADOPI'ION OF TIIE REPORT ON 'TI-IE

ACCESSION OF THE BAMAKO CONVENTION ON TI-IE I}AN ON THE IMPORT
INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDAITY MOVEMENT
AND MANAGEMENT OF HAZARDOUS WASTES WITIIIN AFRICA.

The Committee considered and unanimously adopted the lteport having been proposed arrcl

seconded by the Hon. Feisal Bader Salim, MP and the l-lon. Onesmus Ngogoyo, MP respectively.
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MIN/NO.NA/DC-EF&M/2,O2,5/ 
TOS: ADOPTION OF THE REPORT ON THEAMENDED NAIROITI CONVEN'I'ION.AND THE PNOTOCOL FOR THEPROTECTION OF MARINE AND COAST^' ENVIRONMENT OF THE WESTERNINDIAN OCEAN FROM LAND BASED SOURCES ENO ACTIVITIES.

The committee considered and unanimously adopted the Report having been proposed andseconded by the Hon' Beatrice Kemei Chepngeno, up and the Hon. onesmus Ngogoyo, Mprespectively.

MIN/NO.NA/
SITTING.

There being no
held on notice

/J:
<"--'

C-EIT&M/SO2,S/ 106: ADJOUITNMENT AND DATE OF THE NEXT

er business, the meeting was adjo.rned at noon. The next meeting is to be

Date: . t2.Signed

(HON. GIKARIA DAVID, M.P
(cHATRPERSON)

)
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REPUBLIC OF I(ENYA
THE NATIONAL ASSEMBLY

131'II PARLIAMBNT - SECOND SESSION,2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 9TII SITTING OF THE DtrPARTMENTAL COMMITTEE ON THE
ENVIRONMENT, FORESTRY, AND MINING IItrLD ON THURSDAY 2ND MARCHaOa3
AT MAIN CIIAMBERS, MAIN PARLIAMENT BUILDINGS AT 9:OOAM

PRESENT.
l. The Hon. Gil<aria David, MP.
2. The I{on. Charles I(amuren, MP
3. The I{on. Mwanyanje Gertrude Mbeyu, MP
4. The I-lon. Salirn Feisal Bader, MP
5. The Hon. Kemei, Beatrice Chepngeno MP
6. The Hon. Onesmus Ngogoyo Nguro, MP.
7. The Hon. Joseph Wainaina Iraya, MP
8. Tlre Hon. Yakub Adow Kuno, MP
9. The Hon. Titus Lotee, MP
10. The Hon. Masito Fatuma Harnisi, MP

-Chairperson
-Vice-Chairpcrson

APOLOGY.
l. The Hon. Mbalu, Jessica Nduku Kiko, CBS, MP
2. The Hon. TubiBidu Mohamed, MP
3. The Hon. Elijah Njore Njoroge, MP
4. The IJon. Ematlre Joseph Namuar, MP

ABSENT
The Hon. Hiribae Said Buya, MP.

IN-ATTENDANCtr; THE COMMITTEB SECRETARIAT
l. Mr. Fredrick Otieno - Assistant Clerk II
2. Mr. Harndi H. Mohamed - Assistant Clerk lll
3. Ms. Marcy Wanyoyi - SLC
4. Ms. Nancy Chamunga - Fiscal Analyst III
5. Ms. Edith Chepngeno - Media Relations Officer III
6. Ms. Maryan Gabow - Public Cornmunication Officer III
7. Mr. Boniface Mushila - Sergearrt-At-Arms
8. Mr. Danto Nirvana - Audio Officer
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IN-ATTENDANCB-MINISTRIBS OF ENVIRONMENT, CLIMATII CHANE AND
FORESTRY, FORBIGN AND DIASPOARA AFFAIfTS AND OFFICtr OF TI{B
ATTORNBY-GENERAL.

L Eng. Festus Ng'eno
Change

2. Dr. A. I(orir Sig'Oea
3. Ms. Magret Maina
4.. Mr. James Thonjo

" 5. Mi. Mabwai Eliazer
6. Dr. Paufiga Ogolla
7. Mr. Mrindany Karui
8. Mr. Cyrus Mageria
9. Ms. Annie Syombua
10. Mr. Nicholas K.Maduku
I l. Ms. Saralr Mueni
12. Ms. Purity Koech
13. Ms. Sokome l-eshore
14. Amb. Sarrruel Citonga
15. Ms. Caroline Ofualah
I6. Ms. Winnie Cheserem
17. Ms. Anastacia Kamande
18. Ms. Cindy Marasi
19. Mr. James I(arnula
20. Mr. Nicl< M. Biketi
21. Mr. Rodney Omari

l. Hon. Earnest Chibet Tarus
2. Hon. Ben l(oech
3. Hon. Laurien Sam
4. Hon. Synron Kiplagat
5. Hon. L.K Taulam
6. Hon. Maria Losile
7. Mr. Jeffred Chepsa
8. Mr. Wilson K. Kptui
9. Mr. Emmanuel Kubae
10. Mr. Kiptom Jonathan
I l. Mr. Amos Kiprop
12. Mr. Motonyo Dennis
13. Mr. Ronald Chemtich

PS, State Department for Environment and Clirnate

PS, State Department for Foreign Affairs
Communication Offi cer, MECC&F
Technical Offi cer, MECC&F
PA, PS MECC&F
Director, CC
Coordinator, MECC&F
Director, MECC&F
Legal Officer, MECC&F
Chief State Counsel, MFA&DA
Advocate Treaties, MFA&DA
Treaties Offi cer, MFA&DA
Foreign Service Officer, MFA&DA
Director, MIrA&DA
Foreign Service, MFA
Deputy Chief State Counsel, OAG&DOJ
Principal State Cournsel, OAG&DOJ
State Counsel, OAG&DOJ
CDE, Lamu, NEEMA
Secretary Parliamentary Office, SDPLA-OPCS
Parliamentary Liaison Officer, MECC&F

Chai rperson,B udget Comrn ittee

Hansard Officer to the Committee
Clerk Assistant to the Contmittee
D/CSAA,BCA
StAff, BCA
PFA,BCA

IN-ATTENDANCB-BUDGE,T AND APPROPRIATION COMMITTEE, BAITINGO
COUNTY ASSEMBLY.
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MIN/NO.NA/DC-EF&M12023/051: PRELIMINARIBS & ADOPTION OF AGENDA

The Chairperson called the nleeting to order at twenty minutes to ten O'clock followed by a

prayer said by Hon. Onesmus Ngogoyo, MP. The agenda of the meeting was adopted as

irerlunder having been proposed and seconded by the Hon. Titus Lotee, MP and the Hon. Yakub

Adow, MP respectively. Thereafter, everyone present introduced themselves.

AGENDA:

l. Prayers
2. Preliminaries/lntroductions
3. Communication frorn the Chair
4. Confirmation of Previotts Minutes
5. Matters Arising
6. Pending Bills - None
7. Pending Bills -None
8. Pending Petitions
9. Questions - None
10. Statements - None

ll. Meeting with the Cabinet Secretaries Ministry of Environment, Climate Change and

Forestry and Ministry of Foreign and Diaspora Affairs and the Attorney General to

consider the following:
a) Kigali Amendhents to the Montreal Protocol on Substances that Deplete the

Ozone Layer;
b) The Accession of the Bamako Convention on the Ban on the Import into Africa

ancl the Control of the Transboundary Movement and Management of Hazardous

Wastes within Africa; and
c) The Amended Nairobi Convention and thc Protocol for the Protection of Marine

and Coastal Environment of the Western Indian Ocean from Land Based Sources

and Activities.
12. Any Other Business; and

13. Adjournment.

MIN/NO.NAiDC-EF&MI2O23/052: COMMUNICATION FROM THE CI{AIR

The Chairperson welcomed everyone to the meeting and underscored it was a privilege to the

visitors to be seated in the Main Chambers National Assernbly.

Thereafter, the Chairperson apprised the meeting on the provisions of Standing Order 216(fa)

wlriclr states tlrat Departmental Committees shall; examine treaties, agreements ancl

conventions,.and highlighted that the Meeting was in concurrent with the provisiorrs of the

National Assembly Standing Orders.

Finally, the Chairperson directed that those appearing before the Committee representirrg the

invited witnesses should come with official communications and authority to bear
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responsibilities of tlre deliberations of the Comnrittee. He further emphasizecl that the invited
witnesses slrould appear before the committee in-person going forward.

MIN/NO.NA/DC-BF&M120231013: coNFIRMATtoN oF MINUTES oF THE
PREVIOUS SITTING

Confirrnation of the minutes of tlre previous sitting was deferred to the next sitting.

MIN/NO.NA/DC-EF&M12023/0s4: coNSIDBRATION oF THE FoLLowING
AGGREEMENTS:

A) KIGALI AMENDMBNTS TO THE MONTREAL PROTOCOL ON SUBSTANCES
THAT DBPLETE THB OZONE LAYBR;

b) THB ACCESSION OF THB BAMAKO CONVENTION ON TI{E BAN ON THE
IMPORT INTO AFRICA AND THE CONTROL OF THE TITANSBOUNDARY
MOVEMBNT AND MANAGEMENT OF HAZARDOUS WASTBS WITHIN
AFRICA; AND

C) TI{E AMENDED NAIROBI CONVENTION AND THE PROTOCOL FOII TI{E
PROTBCTION OF MARINE AND COASTAL ENVTRONMBNT OII THB
WBSTERN INDIAN OCBAN FROM LAND BASED SOURCES AND
ACTIVITIBS.

The Principal Secretaries for State Departments for Environment and Climate Change and
Foreign Affairs and tlre Office of the Solicitor-General appeared before the Commitiee and made
a joint submission on the Agreements as follows:

THAT, on l2th May,2022,the Cabinet approved a cabinet Memorandum on the ratification of
the fol lowing Conventions-

' The Bamako Conventiotr on the Import into Africa and the control of tlre
Transboundary Movement and Management of I-lazardous Wastes within Africa;

' The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environment ol'the Western lndian Ocean from Land Based Sources and
Activities; and

' The Kigali Amendmtint to the Monfieal Protocol on Substances that Deplete the
Ozone Layer.

a) Ifigali Amcndments to Thc Montreal Protocol on Substances that Dcplete the Ozone
Layer;

l. The Kigali Amendmetrt to the Montreal Protocol on Substances that Deplete the Ozone
Layer was agreed Lrpon at the 28tl' Meeting of Parties on the I 5tl' of OctoUei zO t 6 in Kigali,
Rwanda. While Kenya has ratified the Morrtreal Protocol, it is yet to ratify the Kigali
Amendment. There are curretttly one hunclred and thirty (130) state parties that have
ratified tlre amended Protocol.

2. The Montreal Protocol on Substances that Deplete the Ozone Layer is a global agreement
that was finalized in 1987 with the objective of protecting the ozone layeias it protects the
earth from harmftrl ultraviolet rays that come fronr the sun. The Montreal Protocol is signed
by 197 countries.
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3. The KigaliAmendlnelrt sets out the manner irr which countries are to carry out the process

of phasing down on the productiorr and usage of hydrofluorocarbons (FIFCs). The
amendment also includes target baselines and emission levels that state parties have to
achieve.

4. The implementation of the new targets set out in the amendment is to be conducted in three
phases taking into account the different socio-economic, scientific and technological
capabilities of tlre member states. Under the Montreal Protocol, Kenya is classified as a

developing country and is therefore entitled to start the process of phasing down HFCs by
2028

5. The Obligations imposed by the Kigali Amendment under Article 2J are for state parties

to-
(a) Reduce the consumption of Annex F Group IHFCs and ensure that the level of

consumption does not exceed the percentages that are respective to the range of
years specified;

(b) Involved in producing the controlled substances under Annex F do not exceed the
percentages or.rtl ined;

(c) Destroy Annex F Group II HFCs in accordance with the percentages, timelines and

processes set out;
(d) Gradually reduce the use of HFCs by 80-85% by late 2040s;
(e) Restrict the trading of controlled substances under Annex F with states that are not

parties to the protocol;
(f) Establish and in'rplement a new system that oversees the importation, exportation

and licensing of new, used and reclaimed controlled substances;
(g) Monitor and report the production and consumption of HFCs and HFC-23

emissions within their states; and
(h) Ensure that baselirles are calculated for both HFC and hydrofluorocarbon (HCFC)

production and consumption.
6. The timeline under which these obligations are to be implemerrted depends on whether a

country is classified as an 'Article 5 Party' (developing country) or a 'non-Article 5 party'
(developed countries). Under Article 5(8), Article 5 parties are entitled to delay their
compliance with the measures set out under Article 2J and modify them according to the
timelines provided.

7. In addition, awareness on the dangerous consequences of these hazardous rnaterials to both

human life, health and the environment must be made.

8. Adoptiorr of Bamal<o Convention is vital in corrrbating the illegal activities. To ensure the

effectiveness the states parties to these irrstruments should develop and adopt national
policies that give effect to the contents of these instruments.

b) The Accession of thc Bamal<o Convention on tltc Ban on thc Inrport into Africa and
the Control of the Transboundary Movemcnt and Management of Hazardous Wastes

Within Africa.
l. The Barnako Convention was first negotiated by twelve (12) nations of the Organization

of African Unity in Bamako, Mali on 30th January l99l and carne into force on 22nd April
1998. Currently, thirty-five (35) African states have signed the Convention. Kenyasigned
the Convention on the 17tl' December 2003 but is yet to accede to it.
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2. The objective of this Mernorandum is to seek tlre National Assenrbly's approval for
Kenya's accession to the Bamako Convention on the Ban on the import irrto Africa and the
Control'of the Trans Boundary The rnain object of the Convention is to prohibit the
import of any hitzardous rvaste and to specifically ban transbounclary movement of
hazardous wastcs. State parties are imposed by the Convention to ban the importation
irrto, and the transit through, their territory of hazardous wastes and substances for human
health arrd envirorrmental reasons.

3. The Obligations imposed by the Convention are for to-
(a) Prohibit the import of all hazardous and radioactive waste in(q Kenya; -
(b) Ensure that hazardous materials are disposed of in tlie safeli'w6! possible; 

: j '.:'-*-ffi-g. 
'

(c) Minimize transboundary movements of hazardous wastes within Kenya;
(d) Prohibit all ocean and inland water dumping in Kenya;
(e) Ensure that disposal of wastes in Kenya is conducted in an environmentally sound

manner; ...r

(f) Carry out its responsibilities concerning the transport and disposal of hazardous wastes
in a manner that is consistent with the protection of human heatth and the environment;
and

(g) lntroducc appropriate national legislation for imposing crirninal penalties on all persons
wlro have planned, carried out, or assisted in sr.rch illegal irnports.

4. J'he Convention does rrot provide for reservations. However, a party may withdraw fl'orn
tlte Convention by giving notice in writing any time after three years from the date when
the Convention has entered into force. The withdrawal shall be effective one year after
receipt of the notice by the Depository (Secretary General of the OAU).

5. The impetus for the Bamako convention arose also from:
. The failLrre of the Basel Convention to prohibit trade of hazardous waste to less

developed countries (LDCs);
. The realization that many developed nations were exporting toxic wastes to Africa.

c) Thc Amended Nairobi Convention and thc Protocol for the Protection of Marinc anrl
Coastal Environment of the Western Indian Ocean from Land Bnsed Sources anrl
Activities.

l. The Nairobi Convention'and the Protocol for the Protection of Marine and Coastal
Environment of the Eastern Africa Region was adopted on 2l't June 1985 to develop, plan,
coordinate and co-operate in the protection and sustainable use of the Coastal and Marine
Environment.

2. The Amended Nairobi Convention and tlre Protocol for the Protection of Marine and
Coastal Environnrerrt of the Eastern African Reglon was adopted on 3l't of March 2010 as
an amendment to the Nairobi Convention alongside the Protocol for the Protection o1'

Marine and Coastal Environrnent of the Western Indian Ocean frorn Land Based Sources
and Activities.

3. The Amended Convention and its Protocol are Regional Legislations coverirrg the Eastern
and Sorrthern African Region which cr.rrrently has ten (10) state parties. Kenya is yet to
ratify the Amended Convention and its Protocol.

4. The objective of this Merlorandum is to seek the National Assembly's approval for
Kenya's ratification of the amended Nairobi Convention for the Protection, Management,
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and Development of the Marine and Coastal Environment of the Western Indian Ocean

arrd the Protocol for the Protection of Marine Coastal Environment of the Western Indian
Ocean from Land Based Sources and Activities. .

5. It endeavors to protect from tlrreat to the marine and coastal environmerrt, its ecological

equilibrium, resources and legitirnate uses, posed by pollution and the insufficient
integration of an environrnental dimension irrto the development process.

6. The Corrvention recognizes the irnpacts of clirnate change on marine and coastal

environntent resulting in, among other things, sea-level rise, irrcrease of sea water

temperature, ocean acidification, weather and climate variability that affect or are likely to
affect coastal communities. It also recognizes the special hydrographical and ecological

characteristics of the region, which require special care and responsible managenrerrt.

7. It recognizes the need to adopt irrtegrated policies and practices of sustainable coastal zone

managernent to improve the quality of life of our people.

8. Under the Nairobi Convention, I(enya is required to make annual subscriptions of USD.

45,302. The PS however noted that the amount is currer,tly in arrears of USD. 226,510.

9. Further, the representative of the office of Solitor-General infonned the Members that tlre

Treaties before the Committee is in line with Constitution of Kenya and therefore the office
of Attorney-General pleads with Cornmittee to facilitate the ratification of the treaties.

MIN/NO.NA/D C-EF& N412023 I 0 55 : CO MMITTEE OBS ERVATION.

l. It was noted that the treaties can only be ratified with reservations hence the Comrlittee is

legally not able to propose any amendtnents to the agreements.

2. It was noted that it has taken long to ratify the agreements despite the cabinet approval in

May 2022.
3. It was further noted that under the Nairobi Convention, Kenya is required to make annual

subscriptions of USD. 45,302 which is currently in arrears of USD. 226,510 which the

Ministry of National Treasury needs to offset since payments for international strbscriptions

are vested under the Ministry.

MIN/NO.NA/DC-BF&M/2023/056: ADJOURNMENT.

There bein$no other business, the meeting was adjourned at twelve noon. The next meeting is to

be held on the 7thMarch 2023 at 9.00am at Mini Chambers, nty Hall, Parliament Buildings

t

Signcd ....Date: .*(

(HON. GIKARIA DAVID, M.P.)
(CHAIRPERSON)
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MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY; MINISTRY OF

FOREIGN AND DIASPORA AFFAIRS; AND OFFICE OF THE AfiORNEY GENERAL &,

DEPARTMENT OF JU5TICE

JOINT BRIEF ON KIGALI AMENDMENT TO THE MONTREAL PROTOCOL ON

SUBSTANCES THAT DEPLETE THE OZONE LAYER

I.O. BACKGROUND

1.1. The Montreal Protocol is a well-established multilateral environmental

agreement that is successfully preventing massive damage to human health

and the environment from excessive ultraviolet radiation from the sun by

phasing out the production and consumption of substances that dgplete the

ozone layer. lt has been amended five times. The Kigali Amendment is the

fifth in a series of amendments to the Montreal Protocol and is a binding

international agreement, which is intended to create rights and obligations

in international law

1.2. The Amendment was adopted at the 27th Meeting of the Parties to

Montreal Protocol on l5th October 2016 in Kigali, Rwanda. Adopted to

phase down hydro fluorocarbons (HFCs). While Kenya has ratified the

Montreal Protocol, it is yet to ratify the Kigali Amendment. The

Amendment entered into force in January 2019:

1.3. The Kigali Amendment is and is an important legal instrument for the

Continent as it will aid in the protection of our agricultural sector which is

extremely vulnerable to climate change. Moreover, the object of this

instrument is also aligned with Kenya's existing legal framework that

establishes a national mechanism that regulates the emission of greenhouse

8ases.
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2.O. CURRENT STATUS OF KIGALI AMENDMENT

2.1. Kenya participated in the 34th Meeting of the Parties

Protocol on substances that deplete the Ozone Layer

Canada from 31't October to 4th November 2022.

2.2 As of 4th November 2022 143 parties had ratified the

Decision XXXIV/22 on the status of ratification of the

urged parties to consider ratifying the Amendment

participation and achieve the goals of the amendment a

2.3. During this meeting, under decision XXXIV/2O on Me

Executive Committee of the Multilateral Fund, Kenya was

the members of the Executive Committee of the Multila

implementation of the Montreal Protocol.

3.0. OBLIGATIONS IMPOSED ON KENYA BY KIGALI AMENDM

3.1. The obligations imposed by the Kigali Amendment invol

the consumption, production and importation of HFC

protect the ozone layer from further depletion. These a

the Amendment which prescribes that State Parties will:

3.1.1. Reduce the consumption of Annex F C,roup I

that the level of consumption does not exceed

that are respective to the range of years that

subparagraphs (a) to (e).

3.1.2. State parties that are involved in produci

substances under Annex F do not exceed the

outlined in paragraphs, 2(J)(3)(a) to (e).

3.1.3. Destroy Annex F Group ll HFC by the perce

processes set out under Article il and Article 5.

Gradually reduce the use of HFCs by B0-85o/o

Reset the trading of controlled substances un

3.1.4.

3.1.5

states that are not parties to the protocol among
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The timeline under which these obligations are to be

implemented depends on whether a country is classified as an

'Article 5 Party' (developing country) or a 'non-Article 5' party
(developed cou ntries).

4.O. PROBLEM STATEMENT

4.1. Article 4 of the Montreal Protocol restricts Parties from trading on
controlled substances with states not a party to the Protocol. When Article
4 enters into force for the l(gali Amendment, the Amendment will restrict

trade in HFCs between parties and states that are not parties to the Kigali

Amendment.

4.2. A non-party to the Kigali Amendment may operate with technotogies that
are becoming obsolete and would fail to update its processes and facilities,

thus operating at an economic disadvantage. This would result in the toss of
export markets for non-party industries even before the protocol trade
controts apply to HFCs and would inhibit the use of the latest innovative
technology in related fields

4.3. The Kigali Amendment was adopted to phase down HFCs, which are

frequently used as substitutes for ozone-depleting substances (ODSr.

Although HFCs are not ODS, they are powerful greenhouse gases that have

significant global warming potentials (6DUP, as shown in the table below:
GlobalWarming Potentials (GWP, and Ozone Deptetion Potentiats (ODp, of some common refrigerants

TyPe Gas GWP ODP

oDs cFC - 12 10900 1.0

HCFC - 22 IBIO 0.05s

HFC HFC - 4O4A 3922 o

HFC _ 41OA 20BB 0

HFC - l34a 1430 o

HFC - 32 675 0

Natural Propane 3 0

Carbon dioxide 1 0

3.1.6.

3

5ou rce: OzonAction Kigali Fact sheet, UN Environment



From the table, it is worth noting that CFCs' which are ozone-dep

(oDSs)havehigherCWPsthanHFCs.Thephase.outofozone-depleti

carried out to protect the ozone layer, but they have positive impa

climate change. Because HFCs have high GWPs, they have to be phased

KigaliAmendmenttomitigateclimatechange.Hence,theneedfor

Amendment.

5.0. BENEFITS OF RATIFYING THE CONVENTION

5.l.Financialsupport;Articlel0oftheMontrealProtocolesta

mechanismtoprovidefirrancialandtechnicalcooperati

transfer of technologies, to support developing countries'

the Protocol.

5.2.TheAmendmentmaintainstheMultilateralFundforthei
the Montreal Protocol as the financial mechanism a

additional financial resources witl be provided by

(Parties not operating under paragraph I of Article 5

Protocol) to offset costs arising out of hydrofluorocarbo

developing countries (Parties operating under paragrap

under the Amendment.

5,3.Developingcountrieswillhavetheflexibilitytopriori
technologiesandalternatives,andimplementtheirstrategi

HFC obligations, based on their specific needs and nati

following a country-driven approach' Further' there wi

enabling activities for import and export licensi

demonstration projects and the development of nat

Phasing down HFCs'

6.0.JUSTIFICATIoNFoRRATIFYINGKIGALIAMENDMENT

6.1. Kenya is already a member State of the Montreal P

that Deplete the Ozone Layer and ratifying the Kigali

further demonstrate its commitment to the internati
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collective action against ozone-layer depletion and curbing global warming.

The Kigali Amendment is aligned with the objectives of Kenya's Climate

6.2. ;[H:::;:J:,"."r has put the ozone rayer on the road to recovery by

phasing out ozone-depleting substances (ODSs) and in the process has also

mitigated climate change. Under the Amendment, parties will phase down
the production and consumption of HFCs, creating the potentiat to avoid

up to O.5oc of warming by the end of the century;

6.3. Kigali Amendment encourages the use of other environment-friendly

alternatives to HFCs, and implementing it will give Kenya a competitive

advantage in the world market. Alternative technologies are often cost-

effective and lead to an improvement in the quality of the products,

including in energy efficiency;

6.4. Kenya will avoid trade restrictions that will be imposed onto States that are

not a party to the Protocol by I'r January, 2033; and

6.5. Ratifying the Convention will demonstrate Kenya's commitment to the

lnternational Community's collective action against ozone-layer depletion

and global warming.

7.O. CONSTITUTIONAL AND LEGISLATIVE IMPLICATIONS

7.1. The Amendments do not pose any threats to our national interests as they

enhance the provisions of the Montreal Protocol which Kenya already

ratified.

7.2. The Convention is consistent with the Constitution and promotes

. constitutional values and objectives. lt does not allude to an amendment

of the Constitution and does not require Kenya to formulate any laws. The

Convention is complementary to the Climate Change Act and therefore

implementation will not be hindered by domestic law.

8.0. RESERVATIONS

8.1. The Montreal Convention does not provide for reservations and it,
therefore, follows that ratification of the Kigali amendments is without

5



reservations. ln any event, the Treaty's object is to protect

and there are no imminent issues that may warrant

reservations.

9.0. THE ECONOMIC, ENVIRONMENTAL AND SOCIAL IMPACTS

g.1. Developing countries that are parties to the Kigali Ame

access to financial and technical support provided under t

g.2. Through the Kigali Amendment, the Montreal Protocol

for HFCs and plays a leading role in working towards an

sustainable world where no one is left behind, consisten

Agenda for Sustainable Development'

g.3. lt is recognized that reducing the use of HFCs is one

effective ways of reducing greenhouse 8as emissions. Under

on climate change, the countiy has made an 'i

Determined Contribution (NDC) specifying the level of

(CHG) emission reduction that the country will aim to

the use and emissions of HFCs through action can

contribution to these emission reduction targets'

g.4. By adopting ozone and climate-friendly technologies,

opportunities for job creation. Trained refrigeration and

(RAC) technicians would be installing, repairing and

equipment.
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\

PARLIAMENTARY MEMORANDUM ON KENYA'S RATIFICATION OF THE

KIGALI AMENDMENT TO THE MONTREAL PROTOCOL ON SUBSTANCES

THAT DEPLETE THE OZONE LAYER

1. INTRODUCTION

1.1 The purpose of this Parliamentary Memorandum is to appraise the

National Assembly and seek approval for Kenya's ratif-rcation of the

Kigali Amendment to the Montreal Protocol on Substances that Deplete

the Ozone Layer.

t.2 The ratification was approved by the Cabinet in its meeting held on the

12th May,2022.

2. BACKGROUND

2.1 The Kigali Amendment to the Montreal Protocol on Substances that

Deplete the Ozone Layer was agreed upon at the 2Bh Meeting of Parties

on the 15ft of October 2076 in Kigali, Rwanda. While Kenya has ratified

the Montreal Protocol,, it is yet to ratify the Kigali Amendment. There

are currently one hundred and thirty (130) state parties that have

ratified the amended Protocol.

2.2 The Montreal Protocol on Substances That Deplete the Ozone Layer is

a global agreement that was finalized in 1987 with the objective of

protecting the ozone layer as it protects the earth from harmful

ultraviolet rays that come from the sun. The treaty set out to protect

the global environment by phasing out the production and consumption

2



of ozone-depleting substances (oDSs).1 the protocol is supplementary

to the Vienna Convention for the Protection of the Ozone Layer and

controls the use of manufactured chemicals that destroy the ozone layer

and essentially restricts the international trade of ODSs.2

z.-) The Montreal Protocol is signed by I97 countries and is the first treat5r

to achieve universal ratification. It is also considered be one of most

successful environmental global action plans.3
. ';,;;i-$;1 dt\ - . "'" '-

2.4 The purpose of the Meeting of Parties was to engage members states of
the Montreal Protocol on a new action plan where they would phase

down production and consumption of hydrofluorocarbons (HFCs)

worldwide using the approaches that are in the Montreal Protocol which

under Article 5, distinguishes levels of implementation and progress

required from Article 5 and non-Article 5 countries. Under the Montreal

Protocol, Article 5 provides that developing countries are entitled to a
ten-year delay in compliance with its control measures and the same is

to be transplanted in the implementation of the Kigali Amendment.a

2.5 The Montreal Protocol addresses and limits the production and

consumption of various ozorue depleting substances (ODSs) such as

chlorofluorocarbons (CFCs)s. Due to this, the common practice become

alternating them with HFCs which are greenhouse gases commonly

used in sectors such as refrigeration, air conditioning, aerosols and Iire

suppression. However, new research has found that HFCs can have

I The Kigali Amendment to the Montreal Protocol: Another Global Commitment to stop
Climate Change, UN Environmental Programme, Available at <

https: / /rvlvw.unep.org/news-and-stories / storv/ kiqali-amendment-montreal-protocol>
2 Trade Beat, The Montreal Protocol on Substances that Deplete the Ozone Layer', Volume
8, Issue 3, 1, June 2016.
3International Actions- The Montreal Protocol on Substances that Deplete the Ozone Layer,
United States Environmental Protection Agency, Available at< https://www.epa.sov/ozone-

s-
a Article 5, Montreal Protocol on Substances that Deplete the Ozone Lager,2OOO.
s Article 2A, Montreal Protocol on Substances that Deplete the Ozone Lager,2000.
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high global warming potentials (GWPs) and can be more potent that

carbon dioxide.6

2.6 The Ifigali Amendment is the most recent amendment of the Montreal

Protocol and sets out to significantly limit the future production and

consumption of HFCs. Without the amendments made therein, the

emissions of HFCs are projected to peak around 2035 leading to surface

temperatures peaking as high as 0.3-0.5 degrees Celsius by 2100. It is

estimated that the provisions of the Amendment will reduce future

global warming that may occur due to the HFC emissions from a

baseline of 0.3-0.5 degrees Celsius to less than 0.1 degrees Celsius by

the end of the century.7

3. OBJECT AND SUBJECT MATTER

3.1 The Kigali Amendment contains the manner in which countries are

to carry out the process of phasing down on the production and

usage of HFCs. The amendment also includes target baselines and

emission levels that States in agreement with it are to achieve. There

is also an objective of replacing HFCs with more planet friendly

alternatives, provisions to restrict countries that have ratified the

protocol or its amendments from trading in controlled substances

with countries that are yet to ratify it. Lastly, there is an agreement

for non-Article 5 states to aid Articie 5 states with their transition to

alternative safe products.

3.2 The new amendment classifies the HFCs that are included in the

phase down exercise in a new Annex F and the baselines, timeiines

and percentages that they are to be phased out in is to be done in

accordance with Article 2(J) and Article 5(8) qua of the amended

6 Hydrofluorocarbons (HFCs), Climate and Clean Air Coalition, Available at
<https: / /www.ccacoalition.ors/ en/ slcps/ hvdrofluorocarbons-hfcs >

z Hydrofluorocarbons (HFCs), Climate and Clean Air Coalition, Available at
<https: / /rvw'iv.ccacoalition.orqlen/ slcrrs/ hvdrofluorocarbons-hfcs >
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protocol.e Furthermore, Article 5(B) qua provides for the timeline

considerations that are to be granted onto developing countries.e In

addition, the amendment creates four different groups of countries

each with different baseline volumes and reduction schedules.l0

3.3 The Amendment was to enter into force on I"t of January 2079,

provided that it is ratified by at least 20 states that are parties of the

Montreal Protocol.ll As of October 2021, 13O states including the

European Union have ratified the Kigali Amendment.

3.4 The implementation of the new targets set out in the amendment will
be conducted in three phases which take into account the different

socio-economic, scientific and technological capabilities of the

member states. Under the Montreal Protocol, Kenya is classified as

. a developing country and is therefore entitled to start the process of
phasing down HFCs by 2028.

4. OBLIGATIONS IMPOSED BY THE KIGALI AMENDMENT.

4.1 The obligations imposed by the Kigali Amendment involve phasing

down the consumption, production and importation of HFCs

worldwide to protect the ozone layer from further depletion. These

are found under Article 2J of the Amendment which prescribes that

State Parties are to:

Reduce the consumption of Annex F Group I HFCs and ensure

that the level of consumption does not exceed the percentages

e Article 1, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.
g Article 5(8) qua, Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer.
r0 UNEP, OzoneAction Fact Sheet, The Kigali Amendment to the Montreal Protocol: HFC
Phase-down.
lr Article IV, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.

1
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that are respective to the range of years that are specified in

subparagraphs (a) to (e). tz

ii. State parties that are invoived in producing the controlled

substances under Annex F do not exceed the percentages that

are outlined in paragraph, 2(J)(3)(a) to (e).ta

iii. Destroy Annex F Group II HFCs in accordance with the

percentages timelines and processes set out under Article 2J

and Article 5.la

iv. Gradually reduce the use of HFCs by B0-B5o/o by late 2040s. ts

v. Restrict the trading of controlled substances under Annex F

with states that are not parties to the protocol.16

vi. Establish and implement a new system that oversees ifr"
importation, exportation and licensing of new, used and

reclaimed controlled substances under Article 48 2bis.l7

vii. Monitor and report the production and consumption of HFCs

and HFC-23 emissions within their states under new Articles

7(21 (3) and 3(ter).18

viii. Ensure that baselines are be calculated for both HFC and

hydrofluorocarbon (HCFC) production and consumption.

4.2 The timeline under which these obligations are to be impiemented

depends on whether a country is classified as an 'Articie 5 Party'

(developing country) or a 'non-Article 5'party (developed countries).

t2 Article 2J(1), Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.
13 Article 2J(3), Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.
Ia Article 2J(7]t, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.
ls What is the Kigali Amendment?', European Fluorocarbons Technical Committee (EmC),
Available at < https:/ /www.fluorocarbons.ors/environment/climate-chanqe/kigali-
amendment/>
t0 Article 4, Montreal Protocol on Substances that Deplete the Ozone Lager,2000.
17 Article 48 2bis, Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer.
lsArticle 7, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.
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4.3 Under Article 5(8) qua, Article 5 parties are entitled to delay their
compliance with the measures set out under Article 2J and, modify
them according to the timelines provided therein.le

5. PROBLEM STATEMENT

5.1 The ozone-layer is a naturally occurring Iayer of gas in the earth's
upper atmosphere and acts as a shield that protects us from harmful
ultraviolet radiation. Initially, CFCs were found to be the root cause

of damage to the ozone layer, and this prompted governments to

create an agreement that would reduce their production and
consumption. This led to the creation of the Montreal Protocol which
aimed at reducing the prevalence of ozone depleting substances

(ODSs) in the atmosphere in order to protect the ozotae layer.

5.2 However, new research has found that the alternative to the previous

mentioned ODSs, HFCs also contribute to the depletion of the ozone

layer as they have the potential to be more potent than carbon
' dioxide in contributing to climate change and global warming.20

HFCs currently represent approximately 1 percent if total
greenhouse gases, however, their impact on global warming is
estimated to be thousands of times greater than the of carbon

dioxide per unit of mass. For example, HFC -l34awhich is one of the

most abundant HFC is capable of being 3,79o times more damaging

to the climate than carbon dioxide over a 2o-year period. The rate of
emission is growing at a rate of ten to fifteen percent per year, which

may double every five to ten years.21

5.3 The discovery highlights a grave threat to African countries which
are extremely vulnerable to climate change as the yield in the

ts Article 5(8)qua, Montreal Protocol on Substances that Deptete tlrc Ozone Lager,2000
zo Velders J. M, "The large contribution of projected HFC emissions to future climate
forcing', July 7, 2OO9, Available at <
httos: I /www pnas.ors/doi/ 10. lO73 / .09028t7 to6>
2I Hydrofluorocarbons (HFCs), climate and clean Air coarition, Available at
<https: / / www.ccacoalition. orq/ en/ slcps/ hvdrofluorocarbons-hfcs >
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agriculture sector would decline leading to a risk of

undernourishment and massive economic losses.22 Due to this, the

Kigali agreement was created to target the decreased used of HFCs

and replace them with more planet friendly alternatives. The Kigali

Amendment is a viable solution to this problem as it establishes a

timeline through which parties to the Protocol will be expected to

implement obligations under the Amendment.

6. JUSTIFICATION

Ratification of the Kigali Amendment will:

1V

11.

lll

v

vll

Enable Kenya to access financial support as Article 10 of the

Montreal Protocol establishes a Multilateral Fund to support Article

5 parties. Extra financial support will be available for Article 5

parties that accelerate the phasing down of HFCs;

Help reduce the rate of ozone layer depletion therefore leading the

overall reduction of global warming;

Encourage Kenya to strengthen and develop strategies for phasing

down HFCs;

Kenya witl be able to avoid the trade restrictions that are will be

imposed onto states that are not party to the Protocol by lst of

January 2033;

As the amendment encourages the use of other environmentaily

friendly alternatives to HFCs, implementing it will give Kenya a

competitive advantage in the world market;

Demonstrate Kenya's commitment to the international community's

collective action against ozone-Iayer depletion and global warming;

Kenya is already a member state of the Montreal Protocol on

Substances that Deplete the Ozone Layer and,

v1

22 'fh,e Kigali Amendment to the Montreal Protocol: Another Globa-l Commitment to stop
climate change', UN environment programme, Available at < https:/ /wwv.unep.ore/news-
and-stories/ story / kieali-amendment-montreal-protocol-another-global-commitment-stoD-
clirnate>
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vlll The Kigali Amendment is aligned with the objectives of Kenya's

Climate Change Act,2O16.

7. EXPECTED OUTCOMES

7.1 Following the timelines and baseiines provided under Article 2J and

Article 5(8) qua the expected outcome is that Parties to the Protocol

and Amendment shall gradually reduce the HPC use and

consumption by 80-85 percent by the late 2O4Os.23

7.2 Under Article 5(8) qua, the phase down in the consumption and

production of HFCs for Article 5 countries is as follows respectively:

1. 2024 to 2028: 10O per cent

2029 to 2034:9O per cent

2035 to 2039:70 per cent

2O4O to 2044:50 per cent

2045 and thereafter: 20 percent

ii.

iii.

iv.

v.

7.3 Additionally, Kenya is an Article 5 country under the Montreal

Protocol and is therefore entitled to assistance from non-Article 5

countries to aid the fulfillment of the obligations as per the

amendment.

7.4 Kenya will be able to transplant the objectives of the Kigali

Amendment to its existing legal framework that establishes a

national mechanism that regulates the emissions of greenhouse

gases including HFCs enshrined under the Climate Change Act

2016.24 The amendment wiil assist Kenya achieve its environmental

23 UNEP, OzoneAction Fact Sheet, The Kigali Amendment to the Montreal Protocol: HFC
Phase-down.
2a Climate Change Act, 2016.
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and climate change objectives as highlighted in the National Climate

Change Action Plan that is created under Articie 13 of the Climate

Change Act,2016.

8. COMMON CONSTITUTIONAL AND LEGISLATIVE IMPLICATIONS

B. 1 The Kigali Amendment is consistent with Article 69(1)(g) of Constitution

of Kenya, 2OlO which provides that the State has obligations to

eliminate processes and activities that ?re likely to endanger the

environment.2s In addition, the Kigali Amendment promotes Kenya's

constitutional values and objectives which are enshrined in its

preamble particularly, the provision on the respect and sustenance of

the environment for future generations. It does not ^ilrd" to an

amendment of the Constitution.

8.2 Ratification of the Kigali Amendment will provide a timeline and

framework under which Kenya can implement the obligations set out

under it with aid from developed/ non-article 5 parties.

8.3 Kenya enacted the Climate Change Act 2016, which is an Act of

Parliament with the purpose of providing a regulatory framework that

enhances the responses, mechanisms and measures in response to

climate change to achieve low carbon climate development. Part of their

mandate involves the establishment of Climate Change Council whose

main duty under Section 5 is to provide a national mechanism that sets

targets for the regulation of greenhouse gas emissions including HFCs

under Section 2.26 This is aligned with the chief objectives'of the Kigali

Amendment therefore increasing the capacity of its implementation.

8.4 Due to this the Climate Change Act is sufficient for the implementation

of the Kigali Amendment as it establishes:

2s Article 69(1)(g), Constitution of Kenya, 2010.
26 Section 5, Climate Change Act, 2016.
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i. The National Climate Change Council which is the principal climate

change coordination mechanism.2T

ii. Climate Change Directorate which is established as the lead agency

on national climate change plans and actions.28

iii. National Climate Change Action plan which identifies all actions

required to enable climate change response and reviews levels and

trends of greenhouse gas emissions.2e

iv. The National Environmental Management Authority which shall on

behalf of the council regulate, enforce and monitor compliance levels

of greenhouse gas emissions as set out by the National Climate

Change Council.30
,f,lv. The powers and duties of the Cabinet Secretary which involves the

responsibility of creating a biannual report to Parliament on the

status of implementation of international obligations to respond to
,'climate cha.nge and the attainment of low carbon climate resilient

dcveloPment.3l

The above mechanisms and authorities can be exercised regarding the

Implementation of the Kigali Amendment.

9. FINANCIAL IMPLICATIONS

9.1 Financial requirements for the implementation for the Convention

which include administrative costs will be provided for under normal

budgetary estimates of the relevant institution.

9.2 The implementation of the Kigali Amendment is based on a phase-down

schedule supported through the Multilateral Fund for the

implementation of the Montreal Protocol.

27 Section 5, Climate Change Act,2016.
28 Section 9, Climate Change Act, 2016.
2e Section 13, Climate Change Act, 2016
30 Section 17, Climate Change Act, 2016
3r Section 8, Climate Change Act, 2016.

T1



9.3 The financial benefits would include, and not limited to; capacity

building and training in handling HFC alternatives, licensing and quota

systems, monitoring, reporting, and project preparation activities.

9.4 The Government may need to allocate additional funds to the relevant

MDAs to ensure Kenya has inspectors and regulators that are equipped

to ensure that the respective timelines and baselines under the

Amendment are adhered to as well as monitor the consumption and

production of HFCs.

10.

10.1

MINISTERIAL RESPONSIBILITY

Responsibility for the implementation of the Kigali Amendment to the

Montreal Protocol will fall under the Ministry of Environment and

Forestry.

LO.2 The Office of the Attorney' General and Department of Justice and the

Ministry of Foreign Affairs will coordinate the reporting process on State

obligations pursuant to the Treaty Making and Ratification Act No 45

ot 2012.

11. VIEWS OF THE PUBLIC

Public participation has not been conducted on the Agreement

L2. RESERVATIONS

The Kigali Amendment does not expressly provide for reservations

13. RECOMMENDATION TO THE NATIONAL ASSEMBLY

In consideration of the aforementioned facts, the National Assembly is invited

to:

12
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L. Note the contents of the Amendment;

2. Consider and approve Kenya's ratification of the Kigati Amendment to

the Montreal Protocol on substances the Deplete the ozone Layer.

3. Direct the Cabinet Secretary of Foreign Affairs to prepare and deposit

the instruments of ratification to the relevant depository.

-'*, S'';,

DATED.....

.: .:i.. _

JVLY,20/22

r'!i t

RAYCHELLE OMAMO, SC, EG}H
SECRETARY
OT'f,.OREIGN AFFAIRS
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Decision XXVIIVI: Further Amendment of the Montreal Protocol

To adopt, in accordance with the proccdure laid down in paragraph 4 of futicle 9 of the Vienna
Convention for the Protection of thc Ozone Laye5, the Amendment to the Montreal Protocol set out in
annex I to the report of the Twenry-Eighth Meeting of the Parties;
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Amendment to the Montreal Protocol on Substances that Deplete the

Ozone Layer

Article I: Amendment

Article l, paragraph 4'

In paragraph 4 of Article I of the Protocol, for the words:

"Annex C or Annex E"

there shall be substituted:

' "Annex C, Annex E or Annex F"

Article 2,.paragraph 5

In paragraph 5 of Article 2 of the Protocol, for the words:

"and Article 2H"

there shall be substinrted:

"Articles 2Hand2J"

Article 2, paragraphs 8 (a), 9 (a) and I I
In paragraphs 8 (a) and I I of Article 2 of the Protocol, for the words:

"Articles 2Ato2l"

tlrere shall be substituted:

"Articles 2A to 2!"

The following words shall be added at the end of subparagraph (a) of paragraph S of Article 2
of thc Protocol:

"Any such agreement may be extended to include obligations respecting cousumptiou or

production under Article 2J provided that the total combined calculated level of consumption

or production ofthe Parties concerned does not exceed the levels required by Article 2J."

ln subparagraph(a) (i) of paragraph 9 of Article 2 oithe Protocoi, after tlre second use of the

words:

"should be;"

there shall be deleted:

"and"

Subparagraph (a) (ii) of paragraph g of Article 2 of the Protocol shall Bri rentttnbered as

subparagraph (a) (iiD.

The following shall be added as subparagraph (a) (ii) after subparagraph (a) (i) ofparagraph 9
of Article 2 of the Protocol:

"A-djustments to the global warming potentials specified in Group I of Annex A, Anrrex C

and Annex F should be rnade and, if so, what tlre adjustmcnts should be; and"

Article 2J

The following Article shall be inserted after Article 2I of the Protocol:

"Article 2J: Hydrofluorocarbons

l. Each Party shall ensure that for the twelve-month period commencing on I January 2019,

and in each twelve-month period thereafter, its calculated level of consumption of the

controlled substances in Annex F, expressed in COz equivalents, does not exceed the

percentage, set out for the respective range ofyears specified in subparagraphs (a) to (e)

below, of the annual averageof its calculated levels of consumption of Annex F conholled
substances for the years 201 1,2012 and 2013, plus fifteen per cent ofits calculated levelof



consumption of Annex C, Group I, controlled substances as set out in paragraph I of
Article 2F, expressed in COz equivalents:

(a) 2019 to2023:90 percent

(b) 2024 to 2028:60 per cent

(c) 2029 to 2033:30 per cent

(d)2034 to 2035:20 percent

(e) 2036 and thereafter: 15 per cent

2. Notwithstanding paragraph I of this Article, the Parties may decide that a Party shall
ensure that, for the twelve-month period commencing on I January 2020, and in each
twelve-month period thereafter, its calculated level of consumption of the controlled
substances in Annex F, expressed in COz equivalents, does not exceed the percentage, set
out for the respective range ofyears specified in subparagraphs (a) to (e) below, ofthe
annual average of its calculated levels of consumption of Annex F controlled substances
for the years 2011,2012 and 2013, plus twenty-five per cent of its calculated level of
conslimption of Annex C, Group I, controlled substances as set out in paragraph I of
Article 2F, expressed in COz equivalents:

(a) 2020 to 2024: 95 per cent

(b) 2025 to 2028:65 per cent

(c) 2029 to 2033:30 per cent

(d) 2034 to 2035: 20 percent

(e) 2036 and thereafter: 15 per cent

3. Each Party producing the controlled substances in Annex F shall ensure that for the
twelve-month period commencing on I January 2019, and in each twelve-month period
thereafter, its calculated level of production of the controlled substances in Arurex F,
expressed in COz equivalents, does not exceed the percentage, set out for the respective
range ofyears specified in subparagraphs (a) to (e) below, ofthe annual average ofits
calculated levels ofproduction ofAnnex F controlled substances for the years 201 1,2012
and 2013, plus fifteen per cent of its calculated level of production of Aanex C, GroupI,
controlled substances as set out in paragraph 2 of Article 2F, expressed in COz equivalents:

(a) 2019 to2023:90 percent

(b) 2024 to 2028:60 per cent

@)2A29 to 2033: 30 percent

(d) 2034 to 2035: 20 percent

(e) 2036 and thereafter: l5 per cent

4. Notwithstanding paragraph 3 of this Article, the Parties may decide that a Parly producing
the controlled substances in Annex F shall ensure that for the twelve-month period
commencing on I January 2020, and in each twelve-month period thereafter, its calculated
level of production of the controlled substances in Annex F, expressed in COz equivalents,
does not exceed the percentage, set out for the respective range ofyears specified in
subparagraphs (a) to (e) below, ofthe annual average ofits calculated levels ofproduction
of Annex F controlled substances for the years 2011,2012 and 2013, plus twenty-five per
cent of its calculated level of production of Annex C, Group I, conholled substances as set
out in paragraph 2 of Article 2F, expressed in COz equivalents:

(a) 2020 to 2024i 95 per cent

(b) 2025 to 2028:65 per cent

(c) 2029 to 2033: 30 per cent

@) 2434 to 2035: 20 per cent

(e) 2036 and thereafter; l5 per cent



5. Paragraphs I to 4 of this Arlicle will apply save to the extent that the Parties decide to

permit the level of production or consumption that is necessary to satisfy uses agreedby

the Parties to be exemPted uses.

6. Each Party manufacturing Annex C, Group I, or Annex F substances shall ensure that for
the twelve-month period comrnencing on I January 2020, and in each twelve-month period

thereafter, its emissions of Annex F, Group II, substances generated in each production

facility that manufactures Annex C, Group I, or Attnex F substances are destroyed to the

extent practicable using technology approved by the Parties in the same twelve-month
period.

j. Each Parry shall ensure that arry destruction of Annex F, Group II, substances generatedby

facilities that produce Annex C, Group I, or Annex F strbstances shall occur only by
technologies approved by the Parties.

Article 3

The preamble to Article 3 of the Protocol should be replaced with the following:

"1. For the purposes of Articles 2,2Ato2l and 5, each Parfy shall, for each group of
substances iri Annex A, Annex B, Aunex C, Annex E or Annex F, determine its calculated

levels of:"

For the final semi-colon of subparagraph (a) (i) of Article 3 of tlre Protocol there slrall be

substituted:.

", except as otherwise specified in paragraph 2;"

The following text shall be added to the end of Article 3 of the Protocol:

"; and

(d) Emissions of Annex F, Group II, substances gcneratcd in each facilify tlrat gcneratcs Annex

C, Group I, or Annex F substances by including, among other things, amounts emitted from

cquipment leaks, process vents and dcstruction devices, but excluding amounts captured for
use, destnrction or storage.

2. When calculating levels, expressed in COz equivalents, of production, consumption,

imports, exports and emissions of Annex F and Annex C, Group I, substances for the purposes

of Article 2i, paragraph 5 of Article 2 and paragraph I (d) of Article 3, each Party shall use tlte

global warming potentials of those substances specified in Group I of Arurex A, Arurex C and

Annex F."

Article 4, paragraph I sePl

The following paragraph shall be inserted after paragraph l sex of Article 4 of the Protocol:

,'l sept. Upon entry into force of this paragraph, each Party shall ban the import of the

. controllcd substances in Annex F from any State not Party to this Protocol."

Article 4, paragraph 2 sePt

The following paragraplr shall be inserted after paragraph 2 sex of Article 4 of the Protocol:

"2 sept. Upon entry into force of this paragraph, each Party shall ban the export of tlte

controllcd substances in Annex F to any State not Party to this Protocol."

Article 4, paragraphs 5, 6 and 7

In paragraphs 5, 6 and 7 of Article 4 of the Protocol, for the words:

"Annexes A, B, C and E"

tlrere shall be substituted:

"Annexes A, B, C, E and F"

Article 4, paragraphs 8

In paragraph 8 of Article 4 of the Protocol, for the words:

"Articles 2Ato 21"

there shall be substituted;

"Articles 2Ato 21"



Article 4B

The following paragraph shall be inserted after paragraph 2 of Article 48 of tlre Protocol:
*2 bis. Each Parly shall, by I January 2019 or within three months of the date of entry into
force of this paragraph for it, whichever is later, establish and implement a system for licensing
the import and export of new, used, recycled and reclaimed controlled substances in Annex F.
Any Party operating under paragraph I of Article 5 that decides it is not in a position to
establish and implemeut such a system by I January 2019 may delay taking those actions until
I January 2021."

Article 5

ln paragraph 4 of Article 5 of the Protocol, for the word:

*2r"

there shall be substituted:
..zJD

In paragraphs 5 and 6 of Article 5 of the Protocol, for the wordsr. ,g* .. - i *!r.$. *' "

"Article 2I"

there shall be substituted:

. "Articles 2l and 2J"

In paragraph 5 of Article 5 of the Protocol, before the words:

"any control measures"

there shall be inserted:

"with"

The following paragraph shall be inserted after paragraph 8 ter of Article 5 of the Protocol:

. "8 qua

(a) Each Parly opcrating under paragraph I of this Article, subject to any adjustments made to
the control measures in Article 2J in accordance with paragraph 9 of Article 2, shall be entitled
to delay its compliance with the control measures set out in subparagraphs (a) to (e) of
paragraph I of Article 2J and subparagraphs (a) to (e) of paragraph 3 of Article 2J and modiff
those measures as fo'llows:

(i) 2024to 2028: l00percent

(iD 2029 to2034:90 percent

(iii) 2035 to 2039:T0percent

(iv) 2040 to 2044: 50percent

(v) 2045 and thereafter: 20 per cent

(b) Notwithstanding subparagraph (a) above, the Parties may decide that a Party operating
under paragraph l of this Article, subject to any adjustments made to the control measures in
Article 2J in accordance with paragraph 9 of Article 2, shall be entitled to delay itscompliance
with the control measures set out in subparagraphs (a) to (e) of paragraph I of Article 2J and
subparagraphs (a) to (e) of paragraph 3 of Article 2J and modif, those measures as follows:

(i) 2028to 2031: 100 per cent

(iD 2032to 2036:90 per cent

(iii) ' 2037 to 2041: 80 per cent

(iv) 2042 to 2046: 70per cent

(u) 2047 and thereafter: 15 percent

(c) Each Party operating under paragraph l of this Article, for the purposes of calculating its
consumption baseline under Article 2J, shall be eutitled to use the average of its calculated
levels of consumption of Annex F controlled substances for the years 2020,2021 and2022,



plus sixty-five per cent of its baseline consurnption of Annex C, Group I, controlled substances

as set out in paragraph 8 ter of this Article.

(d) Notwithstanding subparagraph (c) above, the Parties may decide that a Party operating

under paragraph I of this Article, for the purposes of calculating its consumption baseline

under Article 2J, shall be entitled to use the average of its calculated Ievels of consumptiott of
Annex F couholled substances for the years2024,2025 and 2026, plus sixty-five per ccnt of
its baseline consurnption of Annex C, Group I, controlled substances as set out in paragraph 8

ter of this Article.

(e) Each Party operating under paragraph I of this Article and producing the conlrolled
substances in Annex F, for the purposes of calculating its production baseline under Article 2J,

shall be entitled to use the average of its calculated levels of production of Annex F controlled

substances for the years 2020, 2021 and2022, p\ts sixty-five per cent of its baseline

production of Annex C, Group I, controlled substances as set out in paragraph 8 ler of this

Article.

(f) Nohvithstanding subparagraph (e) above, the Parties may decide that a Party operating

,nd". porugraptr t of tnis ariicte and producing the controlfed substaircei in Arln"x F, for the

purposes of calculating its production baseline under Article 2J, shall be entitled to use the

average of its calculated levels of production of Annex F controlled substatrces for the years

2024,2025 and2026, plus sixty-five per cent of its baseline production of Anuex C, Group I,
controlled substances as set out in paragraph 8 ter ofthis Article.

(g) Sgbparagraphs (a) to (f1 of this paragraph will apply to Calculated levels of production and

consumption save to the extent that a high-ambient-temperature exemption applies basedon

criteria decided by the Parlies."

Article 6

In Article 6 of the Protocol, for the words

"Articles 2A to 21"

there shall be substituted:

"Articles 2A to 2J"

Article 7, paragraphs 2, 3 and 3 ter

The fbllowing line slrall be inserted after the line that reads "- in Annex E, for thc year 199 1,"

in paragraph 2 of Article 7 of the Protocol:

"- in Annex F, for the years 201 I to 2013, except that Parties operating under paragraph l of
Articlc 5 shall provide such data for the years 2020 to 2022, but those Parties operating under

paragraph I of Article 5 to which subparagraphs (d) and (f) of paragrapb 8 qua of Article 5

applics shall provide such data for the years 2024 to 2026;"

. In paragraphs 2 aud 3 of Article 7 of the Protocol, for the words:

"C and E"

there shall be substituted:

"C, E and F"

The following paragraph shall be added to Article 7 of the Protocol after paragraph 3 brs:

"3 ter. Each Party shall providc to the Secretariat statistical data on its annual emissions of
Anlex F, Group Il, controllcd substances per facility in accordance with paragraplt I (d) of
Article 3 of the Protocol."

Article 7, paragraph 4

In paragraph 4 of Article 7, after the words:

"statistical data on" and "provides data on"

there shall be added:

"production,"



Article 10, paragraph I

In paragraph I of Anicle 10 of the Protocol, for the words:

"and Article 2I"

There shall be substituted:

", Article 2l and Article 2J"

The following shall be inserted at the end of paragraph I of Article l0 of the Protocol:

"Where a Party operating under paragraph I of Article 5 chooses to avail itself of funding from
any other financial mechanism that could result in meeting any part of its agreed incremental
costs, that part shall not be met by the financial mechanisrn under Article l0 of this Protocol."

Article I7
In Article I7 of the Protocol, for the words:

"Articles 2A to 21"

there shall be substituted:

"Articles 2A to 2J"

Annex A

The following table shall replace the table for Group I in Annex A to the Protocol

Annex C and Annex F

The following table shall replace the table for Group I in Annex C to the Protocol:

Group Substance
Ozone-Depleting

Potentlal*
100-Year Global

Warmins Potential
'Group I
CFCIr I 1.0 4,750
CFzClz (cFC-12) 1.0 10,900

CzFrClr I
,CFC-1I3

0.8 6.130

CzFrClz (cFC-l r4) 1.0 10,000
CzFsCl CFC-I I5 0.6 7,3',70

Group Substance

Number
of

isomcrs

Ozonc-
Depleting
Potcntial*

100-Ycar
Global

Warming
Potential***

Group I
CHFCIz (HCFC-21)*+ I 0.04 l5l
CttrzCl (HCFC-22)'** I 0.055 I 810

CHzFCI (HCFC-31) 1 0.02

CzHFClr (HCFC-l2r 2 0.01-0.04
CzHFzCIT I J 0.02-0.08

CzHFrClu (HCFC-123' 3 0.02-0.06 7',l

CHCIzCFT (HCFC-123)** 0.02

CzHFnCI (HCFC-r24) 2 0.02-0.04 609

CHFCICF] (HCFC-124)** 0.022

CzHzFClr (HCFC-13I) 3 0.007-0.05
CzHzFzClz (HCFC-132) 4 0.008-0.05
CzHzFrCl (HCFC-133) 3 0.02-0.06
CzHrFClz (HCFC-l4l) 3 0.005-0.07
CHTCFCIz (HCFC-t4tb)** 0.1 I 725

CzHrFzCl (HCFC-142 J 0.008-0.07
CHTCFzCI (HCFC-142b)** 0.065 2310
CzHqFCl (HCFC-ls1) 2 0.003-0.005



CrHFClo (HCFC-221) 5 0.015-0.07

CrHFzCls (HCFC-222) 9 0.01-0.09

CrHFrClr (HCFC-223) t2 0.01-0.08

CrHFrClr (HCFC-224) t2 0.0r-0.09
C:HFsClz (HCFC-22s) 9 0.02-0.0't

CFTCFzCHCI: (HCFC-225ca)** 0.02s t22
CFzCICFzCHCIF (HCFC-225cb)** 0.033 595

CrHFoCl (HCFC-226) 5 0.02-0.10
CrHzFCls (HCFC-23r) 9 0.05-0.09

CrHzFzClr (HCFC-232) 16 0.008-0.10

CrHzFrClr (HCFC-233) 18 0.007-0.23

CrHzFqClz (HCFC-234) 16 0.01-0.28
CTHzFsCI (HCFC-23s) 9 0.03-0.52
CrHrFClr (HCFC-241) 12 0.004-0.09
CrHrFzClr (HCFC-242) 18 0.005-0.13

CrHrFrClz (HCFC-243) l8 0.007-0.r2
CrHrFqCl (HCFC-244) t2 0.009-0.14

CrHqFClr (HCFC-2sr) l2 0.001-0,01

CrHrFzClz (HCFC-252) t6 0.005-0.04

CrHqFrCl (HCFC-2s3) t2 0.003-0.03

CrHsFClz (HCFC-261) 9 0.002-0.02

CrHsFzCl (HCFC-262) 9 0.002-0.02
CrHoFCl (HCFC-271) 5 0.001-0.03

Where a rangc of ODPs is indicated, the highest value in that range shall be uscd for the
purposes of the Protocol. The ODPs listed as a single value hav€ been determincd from
calculations bascd on laboratory measurements. Those listed as a rarlge are bascd on estimates

and are lcss ce rtain. The range pcrtains to an isomeric group. The upper value is the estimate of
the ODP of the isomer with the highcst ODP, and the lowcr valuc is the estimate of the ODP of
the isomcr with the lowest ODP.

Identifies the most commercially viable substances with ODP valucs listed against them to be

used for tlre purposes ofthe Protocol.

For substances for rvhich no GWP is indicated, the default value 0 applies until a GWP value is
included by means of the procedure foreseen in paragraph 9 (a) (ii) of Article 2.

The following annex shall be added to the Protocol after Annex E:

"Annex F: Conlrolled subslances

Group Substancc
100-Year Global

Warming Potcntial
Group I
CHFzCHFz HFC.I34 1,100

CHzFCFT HFC-134a 1,430

CHzFCIIFz HFC.I43 353

CUFzCHzCFT HFC-245fa 1,030

CFTCHzCFzCHT HFC-365rnfc 794

CFTCHFCFT HfC-22'1ea 3,220

CHzFCFzCFT HFC-236cb I,340

CHFzCHFCFT HFC-236ea 1,370

CFTCHzCFT HFC-236fa 9,810

CHzFCFzCHFz FIFC-245ca 693

CF:CHFCHFCFzCF: HFC-43-l0mee 1,640

CHzFz HFC-32 67s

CHFzCF: HFC-I25 3,500

CHTCFT HFC-143a 4,470

CH:F HFC.4I 92



CHzFCHzF HFC.I52 53
CHTCHFz HFC-152a 124

Group II
CHFr HFC-23 14,800

Article II: Relationship to the 1999 Amendment

No State or regional economic integration organization rnay dcposit an instrument of ratification, acceptance or
approval of or accession to tltis Amendment unless it has previously, or simultaneously, deposited such an instrument
to the Amendment adopted at the Eleventh Meeting of the Parties in Beijing, 3 December 1999.

Article III: Relationship to the Unitcd Nations Framervork Convention on Climate Change and its Kyoto
Protocol

This Amendment is not intended to have the effect of excepting hydrofluorocarbons from the scope of the
commitments contained in Articles 4 and 12 of the United Nations Framework Convention on Climate Change or in
Articles 2, 5, 7 and l0 of its Kyoto Protocol.

Article IV: Entry into force

l. Except as noted in paragraph 2, below, this Amendment shall enter into force on I January 2019, provided that
at least twenfy instruments of ratification, acceptance or approval of the Amendment have been deposited by States or
regional economic integration organizations that are Parties to the Montreal Protocol on Substances that Deplete the
Ozone Layer. In the event that this condition has not been fulfilled by that date, the Amendment shall enter into force
on the ninetieth day following the date on which it has been fulfilled.

2. The changes to Article 4 of the Protocol, Control of trade with non-Parties, set out in Article I of this
Amendment shall enter into force on I January 2033, provided that at least seventy instruments of ratification,
acceptance or approval of the Amendment have been deposited by States or regional economic integration
organizations that are Parties to the Montreal Protocol on Substances that Deplete the Ozone Layer. In the event that
this condition has not been fulfilled by that date, the Amendment shall enter into force on the ninetieth day following
the date on which it has been fulfilled.

3. For purposes of paragraphs I and 2, any such instrument deposited by a regional economic integration
organization shall not be counted as additional to those deposited by member States of such organization.

4. After tire entry into force of this Atneudrneut, as provided under paragraphs I aud 2, ir sirall enter iuto force for
any other Parry to the Protocol on the niuetieth day following the date of deposit of its instrument of ratification,
acceptance or approval.

Article V: Provisionhl application

Any Party may, at any time before this Arnendrnent enters into force for it, declare that it will apply provisionally any
of the control measures set out in Article 2J, and the corresponding reporting obligations in Article 7, pending suclr
entry into force.
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT (FIRST SESSIONJ

DEPARTMENTAL COMMITTEE ON ENVIRONMENT. FORESTRY AND MININ6

ln theUattrofArticles2(5J and [8] andIlB (lJ(b) oftheConstitutionand SectlonSofthe Treaty Moking and Ratlficatlon
Act,2012

and
ln the Matter of Conslderation by the National Assembly of:

The KIIII Amerdments to tlle Montreal Protocol on Substances that DBplete the Ozone Layer.
Tha B;mlko Gonventlon on the Ban on tha lmport into Africa snd the Control of tlre Trattsbottndary Movement and

Manegroent of Hazardous Wastes Withln Afrlca.
The lisrded t{alroht Conventlon and tho Protocol for tlre Protsctlon of Marlns and Coastal Envlronnrent of the Wastern
lndlen Ocaen from Land Based Sources and Actlvlties.

ffi iiTtWlffiir;lr$L1rr'rIi"r,r .,'1,;'1$''',*j
,ursuant to Artbles 2 (51 and (6J and IIB 0J[b) of the Constitution and Section B of the Treaty MakinS and Ratificallon /ict. 2012, Lhe fullowinS

rSreementr $rG submitted to the Speaker of the National Assembly on 29'h November, 2022 and consequently committed to tlle 0epartmental

lommitt.! m Environment, torestry and Mining for consideration and reporting to the House:

Kitsli &mndnlents to the Montreal Protocol on Substances that Deplete the Ozone Layer.

Tl' Acccssion of the Bamako Convention on the Ban on the lmport into Africa and the Control of lhe

t
rl

D

t?L

'he Kigall Arudmsntr totho Monlreal Protcol on Substancss thrt Deplete the Ozone Layersets out to
rnd consumptlon of hydrotluorocarbons (HFCs). lt als contains the mannsl ln which countries are to carry out

agreement wlth lt are to achieve.rroduction and uage of HFCs. The amendment further lncludes tarSet baselines and emlssion levels that statss in

lle Bnrrrko Cmentlon on trhc Ban on the lmport Into Afrlca and the Control of the TransboundsrY ilov€ment and Mansgement of
tar.lr'hur wt:tos Wlthin Afrlce aims to prohibit tho import into Africa of any hazardous waste and to specilically ban the transboundary

n!(,:otharsrdouswastes.\
'he Amandrd lLlrobl Cof,vcntlon snd the Protcol for the Protection of Uarlna and Coastal Environnrent of the ivestern lndi.n Ocean

rom Land Ba:adSourccs 8nd ActMUG aims to enhaoce the mana8ement ofthe marine and coastal environment and natural herttage includlng

Its blologicsldlvarsityforthesustolnableuseand beneflts ofpresent and futuregenetations.

le Oepartmcntal Committee on Environment. Forestry and Mining hereby invites the public and stakeholders to submit Memoranda on the three

rgreements, The full text of theAgreements and the accompaoyinB Memorsndum to Parliament may be accessed 8th!l!LZ[!.L!&, h;r!]]e,narc&l

he-natlonal-aisenlblv/hous*busmess/oaoeI-lard
:

te memoran& my be submitted to the Clark of tho National Asembly, P,O. Box 41842-OOlO0, Nalrobil hand-delivered to the Ottice of the

:lerk oftia Natlonsl Ats8mbly. Maln Parllamont Bulldlngs, Halrobl: or emailed to ena@IadiflLen!,8lf.tqi to be received on or before Friday.

16 .lanuary.20?3.

SAMUEL N'OROGE
CLERK OF THE NANONAL ASSEMBLY

l6tr Decembor,2022
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