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CHAIRPERSON'S FOREWORD

This report details the consideration, findings and recommendations of the Departmental
Committee on Trade, lndustry, and Cooperatives arising from the inquirT into the proposed sale

of shares held by Holcim Group in East African Portland Cement PLC (EAPC PLC) to Kalahari
Cement Limited.

The Committee undertook this inquiry pursuant to its mandate under Standing Order 216 (5) of
the National Assembly Standing Orders which empowers the Committee to, inter olia, investigate,

inquire into, and report on all matters relating to the mandate, management activities,

administration, operations and estimates of the assigned Ministries and Departments.

The inquiry was occasioned by heightened public interest and the potentia! implications of the
proposed sale on corporate tovernance, market competition, public investment, and national

industrial policy. The Committee examined in particular, the potential shift in corporate control
arising from Kalahari Cement Limited's proposed acquisition of a combined 4l.7% shareholding

in EAPC PLC, through the purchase of shares held by Holcim's subsidiaries namely, Associated

lnternational Cement Limited and Cementia Holding AG. The Committee also interrogated the
proposed sale price of KES 27.30 per share, a valuation substantially below the prevailing market
price averaging KES 58 per share during the period under review.

The Committee held several meetings in the course of this inquirT, and it heard and received

submissions from the East African Portland Cement (EAPC PLC) Competition Authority of Kenya

(CAK), Capital Markets Authority (CMA, NationalTreasury in its capaciq/ as a maior shareholder

in FAPC PLC, The Office of the Attorney-General as the principal legal advisor to the tovernment
and the Principal Secretary for lndustrialization.

The Committee acknowledges the strategic role of EAPC PLC in Kenya's cement industry and

recognizes that its stability is of both economic and public interest. This warrants a transparent

and well-regulated process in any transfer of significant ownership. The inquiry revealed

regulatory and legislative gaps regarding off-market share transfers, akeover exemptions, and

public interest assessments, which could expose the market to undervaluation, erosion of
shareholder value, and concentration of control in strategic sectors. Accordingly, the Committee
has proposed specific recommendations and legislative interventions aimed at strengthening

investor protection, ensuring market fairness, and aligning Kenya's competition and capital

markets frameworks with international best practice.

The Commitree is thankful to the Office of the Speaker, the Office of the Clerk and the

Secretariat for their support. The Committee recognizes and appreciates the contributions made

by each member of the Committee in the course of this investigation.

On behalf of the Members of the Deparcmental Committee on Trade, lndustry and Cooperatives

and pursuant to Standing Order 199, it is my pleasant duty and honour to submit to this House,

the Committee's
Cement PLC.

rePoft on the into the proposed sale of shares in East African Portland

i
Shinali, MP

Chairperson, Departmental Committee on Trade, lndustry and Cooperatives
v
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CHAPTER ONE

I.O PREFACE

l.l Establishment and Mandate of the Committee

l. The Departmental Committee on Trade, lndustry and Cooperatives is one of
the Departmental Committees of the National Assembly established under
Standing Order 21 6 whose mandate pursuant to the Standing Order 216 (5) is

as follows:

o) Io investlgote, inquire into, and report on oll mottes reloting to the mondote,
monogement, octrvrtieg odministtotion, operotions ond estimotes of the
ossrgned ministnes ond deponntents;

b) To study the progromme ond poliq objectrves of ministries ond deportrnents
ond the effbcaveness of the implementotion;

c) on o quorterly bosis, monitor and report on the implementotion of the
notional budget in reqpect of ia mondote;

d) To xudy and review oll legislotion referred to it;

e) To study, ossess ond onotyse the relotive success of the ministries ond
depoaments os meosured by the results obtoined os compored with their
stoted objectrves;

f) To investigote ond inguire into oll motters reloting to the ossigned ministries
ond deponments os they moy deem necessory, and os moy be referred to
them by the House;

g) To vet ond report on oll oppointments where the Constitution or ony lwt
reguires the Notronol Assembly to opprove, except those under Stonding
Order 204 (Comminee on Appointments);

h) To exomine treotieg ogreements ond conventions;

I To moke reports ond recommendations to the House os oflen os possiblg
induding recommendotion of proposed legislotron;

il Io consider reports of Commissions ond lndependent Oflces submitted to
the House pursuont to the provisions of Artide 254 of the Constitution; ond

k) To exomine ony questions roised by Memberc on o motter within ia mondote.

2. ln accordance with the Second Schedule to the Standing Orders, the
Committee is mandated to consider, Trade, including securities exchange,
consumer protection, pricing policies, commerce, industrialization including
special economic zones, enterprise promotion and development, Micro, small
& and; medium enterprise (MSMEs), and small and medium enterprise (SMEs),

intellectual propert)r, industry standards, anti-counterfeit and cooperative
development

Repon of the Depanmental Committee of Trade on the inquiry into the proposed sale of shares in East African
Portland Cement Plc
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3. ln executing its mandate, the Committee oversees the Ministry of lnvestments,
Trade and lndustry and the Ministry of Cooperatives and Micro, Medium and
Small Enterprises (MSMEs) Development.

1.2 Committee Memberchip
5. The House constituted the Committee on Thursday,?Tth October,2022 and

it comprises the following Members:

Chairperson
Hon. Bernard Masaka Shinali, MP

I kolomani Constituency

United Democratic Alliance (UDA)

Yice Chairperson
Hon. MarianneJebet Kitany, MP

Aldai. Constituenq/
United Democratic Alliance (UDA)

Hon. Robert Githinii Gichimu, MP

Gichugu Constituency

United Democratic Alliance (UDA)

Hon. Dr. Beatrice KahaiAdagala, MP

Vihiga County

Amani National Congress (ANC)

Hon. Joshua Mbithi Mutua Mwalyo, MP

Masinga Constituency
lndependent Member

Hon. MichaelWainaina Wambugu, MP

Othaya Constituency-

United Democratic Alliance (UDA)

Hon. Guyo Adhe Wario, MP

North Horr Constituency

KANU

Hon. Amos Maina Mwago, MP

Sarehe Constituency
lubilee Partv

Hon. (Dr.) Wilberforce Ojiambo Oundo, MP

Funyula Constituency

Orange Democratic Movement (ODM)

Hon. Joyce Kamene, MP

Machakos County

Wiper Democratic Movement-Kenya

Hon. Anthony Tom Oluoch, MP

Mathare Constituency
Orange Democratic Movement (ODM)

Hon. Alfred Kiprono Mutai, MP

Kuresoi North
United Democratic Alliance (UDA)

Hon. Samuel Sakimba Parashina, MP

Kajiado South

OranSe Democratic Movement (ODM)

Hon. Adams Korir Kipsanai, MP

Keiyo North Constituency

United Democratic Alllance (UDA)

Rcpon of the Depanmental Committee of Trade on the inquiry into the proposed sale of shares in East African
Portland Cement Plc
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Hon. John Okano Bwire, MP

Taveta Constituency
Wiper Democratic Movement Kenya

CHAPTER T}vO

2.O INTRODUCTION

4. The Departmental Committee on Trade, lndustry and Cooperatives of the
National Assembly, during its Sitting held on l4s August 2025, resolved to
carq/out an inquiry into the proposed sale of shares of East African Portland
Cement (EAPC) PLC.

5. The inquiry was triggered by public interest and significant concerns
surrounding a transaction involving a publicly listed company of strategic
national importance.

6. The subject of this inquiry is the proposed sale of 26,324,884 shares,
representing a29.25"/" stake in EAPC PLC, held by Holcim Group.

7. The shares are being sold to Kalahari Cement Ltd at an alleged price of Kshs.
27.30 per share. This price is a cause for concern as it is substantially below
the prevailing market averate of approximately Kshs. 53 per share and the
Committee believes that the undervaluation could undermine market fairness.

8. lf the sale is finalized, Kalahari Cement would become the largest shareholder
with a cumulative 41.7% stake considering its affiliation with Bamburi Cement
Ltd which currently holds 12.5% of EAPC PLC. This proposed change in the
shareholdint structure has raised concerns regarding potential altering of
corporate control given that the change would surpass the National Treasury's
25.3"/" and the National Social Security Fund's (NSSF) 27%holdings.

2.I TERHS OF REFERENCE

ln conducting this investigation, the Committee was guided by the following terms of
reference:

9. Based on the terms of reference the Committee raised the following issues for

determination:

Repon of the Depanmental Committee of Trade on the inquiry into the proposed sale of shares in East African
Portland Cemem Plc
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a. To examine the applicable legalframework and the transaction's compliance
with the Companies Act, the Capital Markets Acg the Competition Act, and
other applicable laws.

b. To scrutinize the process followed in the proposed share sale, including the
role of the National Treasury, the Capital Markets Authority (CMA), the
Competition Authority of Kenya (CAK), and the Office of the Attorney-
General, particularly with respect to approvals issued and legal advice provided.

c. To assess the potential alteration of corporate control and evaluate measures

in place to safeguard the interests of all shareholders, particularly the
Government (National Treasury), pensioners (NSSF), and minority investors.

d. To investigate the methodoloty used to determine the value of the shares

and the rationale for the proposed sale price.

e. To inquire into the anticipated impact of the proposed sale on the company's
employees, customers, the broader public, and national industrial policy.

Repon of the Depanmental Committee of Trade on thc inquiry imo the proposed sale of shares in East African
Portland Cenrcnt Plc
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CHAPTER THREE

3.0 suBMrssroNs

3.1 Submissions by East African Portland Cement (EAPC)
10. EAPC submimed thag the current shareholding structure of EAPC PLC is as

follows: National Social Securiry Fund (NSSF) holds 27"/o, The National
TreasurT holds 25.3%, Cemenda Holdings AG and Associated lnternational
Cement Ltd (both subsidiaries of Holcim Group) each hold 14.6%, Bamburi
Cement Ltd holds 12.5%, and minority shareholders hold 6% The proposed
sale of shares from the Holcim Group subsidiaries to Kalahari Cement Ltd
would result in the buyer holding 29.2% of the company's shares. When
combined with the existing association with Bamburi Cement Ltd, the
acquirer's total stake would be 41.7%.

I l. Regarding board representation, two of the five directors representing
shareholders are currently nominated by the Holcim Group, a reflection of
their historical 41.7% ownership. EAPC PLC anticipates that this level of
rePresentation will be transferred to the new acquirer, Kalahari Cement Ltd,
upon completion of the sale. The board also includes directors nominated by
the National Treasury and the parent ministry, as well as a government-
appointed director representing minority shareholderss. The Chairman is also
appointed by the Government of Kenya.

12. EAPC PLC stated that there are no formal shareholder atreements currently
in place. The company's five-year srrategic plan, which runs until )une 2027,
aims to safeguard the interests of pensioners (through NSSF) and axpayers by
pursuing value through dividends. The plan includes initiatives like balance sheet
restructuring by selling off investment property at market value to reduce
liabilities and reinvest in plant refurbishment. These efforts are designed to
enhance operational capacity and achieve a long-term goal of 30% market
share. The company also noted its strategic alignment wirh government
priorities, such as the Affordable Housing program and infrasrructure
expansion.

13. EAPC PLC has not been engaged in any communication with Kalahari Cement
Ltd about their strategic plans for the company after the acquisition. As a resulg
the company requested the commitee to direct inquiries regarding the buyer's
long-term plans, emplo)rment levels, wages, benefits, and share valuation
methodology to Kalahari Cement Ltd or the Holcim Group.

14. Furthermore, the company clarified that it could not provide details on the due
diligence undertaken for the transaction, as the entatemenrs between Holcim
Group and Kalahari Cement Ltd are outside its purview.

Repon of the Depanmental Commhtee of Trade on the inquiry into the proposed sale of shares in East African
Portland Cemert Plc
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3.2 Submisslons by National TreasurT

15. The proposed sale of East African Portland Cement Plc is governed by the
following capital markets legal framework

i. Section 3 I ( lA) of the Capital Markets Act and Regulation 84 (c) of the
Capital Markets (Public Offers, Listing and Disclosure Regulations)
2023, which require approval of CMA where there is a transfer of
securities outside the Securities Exchange;

ii. The eligibility requiremens stipulated under the Capital Markets (Public

Offers, Listing and Disclosure Regulations) 2023, which demand free
transferability of listed securities; and

iii. Regulation 5 of the Capital Markets (Takeovers and Mergers)
Regulations 2002, which mandates CMA to grant an exemption in

certain circumstances where a person who has acquired significant
shareholding in a company do not wish to buy out other shareholders.

16. ln December 2024, Holcim made a decision to exit some markets in Africa as

pan of a global strategy to streamline its operations. As a result of this decision,
Holcim sold its businesses in Nigeria, Uganda, Tanzania and Zimbabwe.

17. ln Kenya, Holcim (through its subsidiaries Fincem and Kencem) entered into
an irrevocable undertaking to sell 58.6% of its shareholding in Bamburi Cement
Plc to Amsons lndustries (K) Limited. The acquisition was concluded in

December 2024 following a mandator), takeover offer by Amsons. The offer
by Amsons also targeted other shareholders of Bamburi leading to acquisition

of 100% shareholding in Bamburi Cement Plc

18. Acquisition of East African Portland Cement Plc shares by Kalahari Cement
Limited. As required bythe Regulation 4 (l), CMAwas served with a Notice
of lntention by Kalahari Cement Limited on July 31, 2025

19. The background of the transaction is that the parties entered into a Share

Purchase Agreement dated 3 I July 2025 ("SPA"), under which Kalahari Cement
Limited will acquire the following:

a)13,144,442 ordinary shares in EAPC (representing 14.6% of the issued

share capital) from Associated lnternational Cement Limited (AlC), a

company incorporated under the laws of England; and 13,180,442 ordinary
shares in EAPC (also representing l.4.6%) from Cementia Holding AG, a
company incorporated under the laws of Switzerland.

20. Holcim Limited is the ultimate beneficial owner of the 26,324,8U ordinary
shares in EAPC approximately 29.2% of the issued share capital, held through
the above-named subsidiaries AIC and Cementia ("Sellers").

2l.lf successfully completed, the transaction will result in Kalahari and its related

pafties, acquiring a controlling interest in EAPC, with a total shareholding of
approximately 41.7%, inclusive of the 12.5% alrea.dy held indirectly through
Bamburi Cement's stake in EAPC.

22. Legal Requirements and Procedure: A person who has acquired effective
control in a listed company is required to follow the following procedure:

i. lssue a public announcemeng

Report of thc Departmental Committee of Trade on the inquiry into the proposed sale of shares in East Af ican

Portland Cement Plc
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Prepare, publish and serve a Notice of lntention on CMA, the Exchange,
the listed company as well as the Competition Authority of Kenya.
Apply for an exemption under Regulation 5 of the Capital Markets
(Takeovers and Mergers) Regulations 2002, where they do not wish to
buy out other shareholders.

23. Application for Exemption to make a mandatory akeover offer: Regulations
a(3) of the Capital Markets (Iake-overs and Meqgers) Regulations 2002
provides that where a person has acquired effective control in a listed company
and has no intention of making a take-over offer to the other shareholders,
shall make a public announcement and shall apply to rhe Authority for
exemPtion from the take-over requirements under regulation 5. Effective
control threshold is from 25% ol the issued share capital and above.

24. Regulation 5(l) of the Regulations provides that the Authority may in writing
trant an exemption from complying with the provisions of regulation 4 to any
particular person or take-over offer or to any particular class, categoD/,
description of persons or take-over offers subject to such conditions as may
be imposed by the Authority.

25. According to Regularion 5 (2) an exemption may be granted on any of the
following grounds:

t. an acquisition for the purpose of a strategic investment in a listed
company that is tied up with management or an), other technical
support relevant to rhe business of such company;
a management buy-out involving a majority of the employees of the
offeree;
a restructuring of the listed company's share capital including
acquisition, amalgamation and any other scheme approved by the
Authoriry;
an acquisition of a listed company in financial distress:
an acquisition of effective control arising out of disposal of pledged
securities;
the maintenance of domestic shareholding for strategic reason(s); or
any other circumsances which in the opinion of the Authority serves
public interest.

iii.

iv.

ll

vi.
vii.

26. Kalahari sought an exemption pursuant to Regulation 5(2) of the Takeovers
Regulations on the grounds of being a strategic investor in a listed company
that is tied up with management or other rechnical suppoft relevant to the
business of such company. The applicant also relied on circumstances which
serve the public interest, by ensuring that Kalahari, as a long-term strategic
investor, assists EAPC in achieving is strategic objectives whilst deepening the
capital markets regime which is vital for Kenya's economic prosperity.

27.Grant of Exemption: After review of the application, the capital markets
Authority granted the exemption on the following conditions: obtaining the
requisite approvals from the Competition Authority of Kenya as per part D of
the Competition Act. notification to, and approval of the material change by

Report of tlre Depanmental Committee of Trade on the inquiry into the proposed sale of shares in East African
Portland Cement Plc
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the Cabinet Secretary, Ministry of Mining, Blue Economy and Maritime Affairs
as per Sections 5l(5) and (7) of the Mining Act.

28. The prerequisite documents as per the Regulations are an announcement to
shareholders and issue of a Notice of lntention which is also published in the
newspapers. We confirm that Kalahari complied with all these requirements.
The relevant announcements were published in the Daily Nation as well as the
East African Standard newspapers on August l, 2025.

29. The Share Purchase Agreement and Conditions Precedenc Kalahari entered
into a Share Purchase Agreement and each of the Sellers accepted Kalahari's
offer to acquire the shares. Completion of the transaction is conditional upon
the satisfaction or, where legally permissible, waiver of the following conditions
precedent:

i. Receipt of approval from the Competition Authority;
ii. The granting by the CMA of an exemption to Kalahari under

Regulation 5 of the Capital Markets (Takeovers and Mergers)
Regulations 2002, exempting Kalahari from the obligation to make a
mandatory takeover offer to EAPC shareholders;

iii. With respect to EAPC's mining licence, notification to and receipt
of written approval from the Cabinet SecretarT for the Ministry of
Mining, Blue Economy and Maritime Affairs, in accordance with
Sections 5l(6) and 5l(7) of the Mining Act;

iv. Receipt from CMA of approval to implement the transaction as a
private transfer; and

v. Should Kalahari opt to finance any portion of the consideration
rather than pay it fully in cash, it shall provide the Sellers with an

uncond itional, i rrevocable, on-demand guarantee.

30. Kalahari does not intend to delist EAPC upon completion of the proposed
acquisition. lnstead, Kalahari plans to maintain EAPC's status as a publicly listed
company, recognizing the strategic value of reaining a diverse base of local and
international investors as co-shareholders. Kalahari indicated its position that
a continued listing will suppoft EAPC's long-term growth ambitions by
enhancing access to both equity and debt capital markets when required.
Maintaining EAPC's listing will also offer investors the opportunity to
participate in the growth of a key player in the cement industry, which is
instrumental to infrastruccure development across Kenya, Uganda, and the
broader East African region.

31. After considering the application, CMA granted an exemption on August 5,

2025. The transaction also got the following subsequent approvals:

i. Approvals by the Competition Authority of Kenya as per paft D of
the Competition Act.

ii. Approval of the material change by the Cabinet Secretary, Ministry
of Mining, Blue Economy and Maritime Afhirs as per Sections 5l(6)
and (7) of the Mining Act.

32. The National Treasury confirmed thag the proposed transaction was reviewed
and an exemption granted as required under the Capital Markets (fake-overs
and Mergers) Regulations 2002. All disclosures to shareholders were made in

Repon of the Depanmental Committee of Trade on the inquiry into the proposed sale of shares in East African
Ponland Cement Plc
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accordance with the Capital Markets Act and the Capital Markets (Take-overs
and Mergers) Regulations 2002.

3.3 Submission by the Board Memberc of East Africa Portland Cement
The board submitted thag

33. The proposed transaction is a private sale beoneen Holcim Group (through its
subsidiaries Cementia and Associated lnternational Cement) and Kalahari
Cement Ltd. EAPC Plc was not a party to the valuation or netotiation
process. Therefore, the Company does not possess the documentary evidence
of the specific valuation methodology used by the seller and buyer.

34. However, the Board's primary concern is that the transaction price of KES

27.30 per share is significantly below the current market price (approximately
KES 58.25). To safeguard oll shareholders, the Board's duty is to ensure the
company's intrinsic value is reflected in its performance. Our five-year stratetic
plan, focused on balance sheet restructuring and operational efficiency, is

designed to deliver this value.
35. Regarding statutory disclosure obligations under the Capital Markets

(Securities) (Public Offers, Listing and Disclosures) Regulations, the Company's
primary duty was triggered by the receipt of a formal Notice of lntention from
Kalahari Cement received on 30th July 2025. This notice was promptly
disclosed to the public on 3lst July 2025 via the Nairobi Securities Exchange,
fulfilling our initial obligation.

36. However, the Board recognizes a critical dimension that elevates this
transaction beyond a simple block trade: the beneficial owner of Kalahari
Cement also holds a controlling interest in Bamburi Cement PLC, which is a
current 12.5% shareholder of EAPC Plc.

37. This fact of common control is highly material. Post-transaction, the beneficial
owner would exercise influence over a combined stake of approximacely 41.7%

in EAPC Plc (29.2% from Kalahari + 12.5% from Bamburi). While the29.2"/"
acquisition alone sits below the 30% threshold for a mandatory takeover offer,
the Regulations require assessment of whether pamies are "acting in concert"
or are under common control.

38. Therefore, while the literal 29.27" transaction may not trigger a mandatory
offer, the substance of the transaction the aggregation of a 41.7% stake under
a single beneficial owner raises significant questions that may necessitate
further disclosure and regulatory scrutiny to ensure a complete and
transparent view for all shareholders and the market. The Board is seeking
further legal advice on the applicability of these provisions to ensure full
compliance with the spirit and letter of the law.

39. The sale of shares by a major shareholder is an ownership change, not an

operational decision by the Company. EAPC Plc's strategic vision, as detailed
in our five-year plan, remains unchanged and is focused on trowth, market
share expansion, and supporting national infrastructure goals. The Board's role
is to ensure that any new significant shareholder aligns with this vision.
Corporate tovernance regulations, including the Code of Corporate

Report of the Departmental Committee of Trade on the inquiry into the proposed sale of shares in East African
Portland Cement Plc
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Governance, provide the framework for the Board to hold manatement
accountable to this stratety, regardless of shareholder identity.

40. The proposed sale will profoundly affect ownership and is likely to lead to a

significant shift in control and board voting righa.
41. While Kalahari Cement will become the direct registered holder ol a29.2%

stake, the critical factor is that the beneficial owner of Kalahari Cement also
controls Bamburi Cement Ltd, which already holds a 12.5% sake in EAPC Plc.

42. This means that post-transaction, a single beneficial owner will exert influence
over a combined 4|'.7% of the company. This consolidated block is substantially
larger than that of any other shareholder, including NSSF (27%) and the
National Treasury (25.3%).

43. Based on prevailint corporate practice, it is expected that this level of
ownership will translate into a request for proportional board representation.
However, the key implication is that the beneficial owner may effectively
conrrol the votes of directors nominated by both Kalahari and the existing
Bamburi stake.

44. Therefore, this is not merely a change in one shareholder, but a consolidation
of control. The Board anticipates that this will alter the dynamics of board
deliberations and voting, moving from a structure with several significanc
distinct shareholders to one where a single controlling interest holds a

dominant influence. The alignment between NSSF and the National Treasury
will become even more critical to balance this consolidated influence.

45. The primary legal safeguard against undue concentration of ownership is the
regulatory review by the Competition Authority of Kenya (CAK) and the
continuous disclosure regime of the Capital Markets Authority (CMA).

46. The Board has received no communication from Kalahari Cement regarding
its strategic inrentions. Therefore, it is impossible to provide a definitive impact

assessment. The Board's commitment is to ensure operational continuiq/ and

stability. We have assured our employees that the company's strategic plan

remains in effect. For customers and the public, the Board is focused on
maintaining a reliable supply of quality cement to all our customers, and we do
not foresee any immediate disruption.

47. The transacting parties are responsible for securing necessaD/ approvals. From

the Company's perspective, the process to date has complied with the initial
disclosure requirements under CMA rules. The Board is aware that the
transaction is subject to successful transfer of shares on the company's register,
which our legal and company secretariat team will ensure is done in strict
compliance with the Companies Act and our Articles of Association.

48. The tovernance structure of EAPC Plc is designed to comply with the
Companies Act, the State Corporations Act (as a sate corporation), and the
CMA Code of Corporate Governance. The Board composition includes

directors nominated by major shareholders and government representatives,
as is srandard for a hybrid entity with both private and government ownership.
This structure has been validated through years of operation and audits.

49. The Board is aware of a court order temporarily haltint the transaction,
obtained on grounds of potential anti-competitive effects. The Company has

been joined to the proceedings. Our legal stratety is to cooperate fully with
the court while demonstratint that EAPC Plc is an independent entit), focused

Repon of the Departmental Committee of Trade on the inquiry into tie proposed sale of shares in East African
Ponland Cement Plc

Page 1 5 of35



on its commercial objectives. We are seeking legal advice to ensure the
Company's interests are protected throughout the process.

50. The overarching principle of public interest is paramount. The Board assures
the Committee that its every decision is guided by the long-term sustainability
of EAPC Plc, which directly serves the public interest through job creation,
support for infrastructure, and safeguarding the investments of Kenyan
pensioners (NSSF). The Board remains ready to work with the Committee and
all regulators to ensure this transaction, if it proceeds, ultimately benefits the
company and the nation.

3.{ submission by Competition Authority of Kenya (CAK)

The Competition Authority of Kenya (CAK) submitted that,
51. The CAK's core mandate includes regulating market structure by anal;"zing and

approving or disapproving mergers and takeovers in the Kenyan economy, with
the analysis focusing on potential impacts on competition and public interest.
Kenya operates a suspensory merter regime, meaning any merger falling under
the Competition Act, Cap 504, is unenforceable without the Authority's
approval. A merger or takeover occurs when one undertaking directly or
indirectly acquires or establishes control over the whole or part of another
undertaking's business.

52. The merger application process is detailed in the Acc placing a mandatory
obligation on undertakings to notify the Authority in writing. The Authority
assesses the application, potentially requesting more information, inviting
parties for a hearing, or inviting views from relevant stakeholders and
government agencies.

53. The Authority's determination, which may approve, decline, or approve with
conditions, must be made within sixty days after receiving complete
information and is based on a balancing approach using the substantial lessening
of competition test and public interest test. Ke), criteria for determination
include the extent to which the merger would lessen competition, restrict
trade, result in a dominant position, affect a particular sector/region, affect
employment, or affect the ability of small undertakings to compete.

54. Regarding the specific proposed transaction, Kalahari Cement Limited sought
to acquire 29.2% of the shares in EAPCC from Associated lnternational
Cement Limited and Cementia Holdings AG. The Authority received a notice
of intention to acquire these shares on July 3 I, 2025, and a subsequent request
for an advisory opinion on August 13, 2025. The ultimate control of both
Bamburi Cement and Kalahari Cement Limited is held by Edhah Abdallah Munil
who, post-transaction, would have a 41.7% shareholding in EAPCC through
the entities he controls.

55. However, the Authority concluded in its advisorT opinion that the proposed
acquisition does not amount ro a merger because the 41.7% shareholding will
not result in a change of control of the target undertaking, nor do the shares
confer an), veto rights that would amount to indirect control.

56. Consequently, the transaction does not require notification before is
implementation under Section a3(l) of the Act. Since the transaction is not
notifiable, the Authority is legally constrained from conductint a competition
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and public interest assessment as per Section 42 of the Act. The Authority's
focus is on the effect of the merger on the market and consumers, not on
shareholders'gains. The advisory opinion was sought as per Rule 14 of the
Competition (General) Rules, 2019.

57. The Competition Authority of Kenya (CAK), established under the
Competition Act, C.p sfi, is mandated to promote and safeguard
competition, prohibit restrictive trade practices, and regulate merters in the
country. The Act provides a clear framework that requires merters meeting
notification thresholds to be reviewed to determine their potentid impact on
market structure, competition, and public interest.

58. The Authority assesses whether proposed transactions may result in

dominance, defined as more than 50% market share, or strentthen an existing
dominant position. Kenya's merger regime is suspensory, meaning merters
cannot be implemented without prior approval by the Authority. Transactions
that meet the criteria of a merger include acguisitions of shares, assets,

controlling interests, amalgamations, takeovers, vertical integrations, or
i ndi rect control th rough foreign subsid iaries.

59. The submission under review involved a request for advisory opinion regarding
the acquisition of a 41.77" shareholding in East African Portland Cement
Company (EAPCC) by Kalahari Cement Limited, both under the ultimate
control of Edhah Abdallah Munif. The Authority established that the proposed
acquisition would not confer direct or indirect control since the shares did not
include veto rights or majority ownership, and thus the transaction did not
amount to a merger under the Acc

60. Consequently, no notification was required, and no public interest or
dominance assessment was conducted. Nevertheless, in line with Section 9(g)

of the Act, the Authority has embarked on a market study of the cement
seccor, aimed at understanding market dynamics, concentration levels, pricing,
production trends, and contractual practices. This study also seeks to
determine the presence of cartel behavior, the impact of buyer power on
SMEs, and potential exploitative practices within distribution and retail chains.

6l.The Authoriry noted that while no parq/ to this transaction would acquire
dominance, it remains vigilant against mergers that may substantially lessen

competition or facilitate monopolistic structures. Safeguards within the Act
also prohibit abuse of dominance under Sections 23 and 24, ensuring that even
dominant {irms cannot exploit their position to the detriment of competitors
or consumers.

62. The submission also benchmarked international best practices, citing the
United States and European Union merter control regimes. ln the U.S., merger
review under the Clayton Act and Sherman Act is non-suspensory, emphasizing
early prevention of anti-competitive effects, while in the EU, merger control is

suspensory, requiring notification for large transactions that may distort
competition. Both jurisdictions stress the importance of market shares, entry
barriers, and the durability of market power when assessing dominance.

63. With regard to the Kenyan cement industry, the Authority observed significant
challenges, including declining local demand, rising production costs, and
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increased exports in 2023, which may signal a shift by producers toward more
profitable external markets at the expense of local supply.

64. The sector is dominated by established players such as Bamburi Cement"
Mombasa Cement EAPCC, Savannah Cement, ARM Cement (nolv National
Cement), Rai Cement, Karsan Ramji & Sons (Ndovu Cement), and National
Cemeng alongside imports from Uganda, Tanzania, COMESA countries, and
Asia. Risks of unwarranted concentration arise from strategic information
sharing, reduced innovation, coordinated behavior, and cross-directorships
that create barriers for new entrants.

65. The Authority emphasized the need for continuous surveillance to monitor
competition, protect consumer welfare, and ensure a level playing field in this
strategical ly i mportant sector.

66. ln conclusion, the Authority clarified that the reviewed transaction did not
constitute a merter as defined by the Act and therefore required no
notification or public interest review. However, the ongoing market study of
the cement sector is expected to shed light on its structural, competitive, and
operational dynamics, ultimately informing regulatory action to prevent anti-
competitive practices and safeguard consumer and market interests.

3. 5 Submission by Attorney General

The Attorney General submitted that"
67. The legal and regulatory reguirements for the sale involve compliance with the

Capital Markets Authority (CMA), the Competition Authority of Kenya (CAK),
and the Companies Acc Cap 486.

68. For CMA, the transaction must comply with the Capital Markets (l'ake-Overs
And Mergers) Regulations, which are triggered when a person acquires more
than 5% of voting shares in any one year while holding beoareen 75% and 50%
of voting shares (i.e., exercising "effective control"). The company must
announce the proposed offer or seek an exemption from CMA The Attorney
General is not aware whether these CMA requirements have been met or if
approval/exemption was issued.

69. For the CAK, the Authoriq/ must determine if the sale amounts to a merter
by conferring direct or indirect control under the Competition Act" and if so,
apply the competition and public interest tests to approve, decline, or approve
with conditions. Under the Companies Act, the sale must adhere to the
company's Articles of lncorporation and could be subject to existing
shareholders' pre-emption/right of refusal requirements, which can be
modified or excluded by a special resolution.

70. The Office of the Attorney General (AG)'s role is strictly limited to providing
legal advisory if and when requested by EAPC, and they have not been
reguested to or provided any approvals, opinions, or certifications regarding
this matter. Consequently, the office is unaware of any steps taken for public
participation or stakeholder engatement. Furthermore, since the office has not
been provided with the terms of the transaction, it is unable to advise whether
the proposed sale protects citizens from exploitation or loss of strategic assets,
or to clarify the legality of agreements or shareholder arrangements.
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71. The Attorney General con{irmed that they are currently not aware of any
ongoing or possible court challentes concerning the sale. The governance
structure of EAPC should comply with ia Articles of lncorporation and
Memorandum of Association, read totether with the Companies Act.

3.6 Submission by Capital Markets Authority
Capital Markets Authority's submitted thag

72. The proposed transaction stems from Holcim Limited's global strategy to exit
certain African markets, which previously resulted in the sale of its businesses
in Nigeria, Uganda, Tanzania, and Zimbabwe. ln Kenya, Holcim, through
subsidiaries, sold 58.6% of its shareholding in Bamburi Cement Plc to Amsons
lndustries (K) Limited in December2024, which led to Amsons acquiring 100%

of Bamburi following a mandatory takeover offer.
73. The current proposed transaction involves Kalahari Cement Limited acquiring

26,324,8U ordinary shares in EAPC, representing approximately 29.27" of the
issued share capital, from Holcim's subsidiaries, Associated lnternational
Cement Limited (AlC) and Cementia Holding AG. lf successful, this acquisition,
combined with the 125% EAPC sake already held indirectly by Kalahari

through Bamburi Cement Plc (a related company), will result in Kalahari and

its related parties acquiring a controlling interest of approximately 4|'.7% in

EAPC. Kalahari Cement Limited is a private company incorporated in Kenya

as an investment vehicle.

74. The CMA confirmed that the proposed transaction was reviewed and an

exemption from the obligation to make a mandatory takeover offer to all EAPC

shareholders was tranted to Kalahari under the Capital Markets (fake-overs
and Mergers) Regulations 2002. A mandatory takeover offer is typically
required when a person acquires "effective control" (25"/" or more of the issued

share capital) in a Listed company.
75. Kalahari sought the exemption on the grounds of being a strategic investor tied

to manatement or technical support, and also relying on the grounds of serving
the public interest by assisting EAPC in achieving its strategic objectives and

deepening capital markets. Kalahari has also indicated that it does not intend
to delist EAPC and plans to maintain its satus as a publicly listed compan), to
support its long-term growth and access to capital markets.

76. The CMA granted the exemption subiect to two key conditions precedenc
which are also conditions for the completion of the Share Purchase Agreement
(sPA)

i. Obtaining the requisite approvals from the Competition Authority of
Kenya

ii. Notification to, and approval of the material change by the Cabinet
Secretary, Ministry of Mining, Blue Economy and Maritime Affairs, in

accordance with the Mining Act
77.The agreed consideration for the Sale Shares is Kshs 27.30 per share, which

arnounts to a total consideration of approximately Kshs 718,669,333.2 (USD

5,565,340.10) The CMA noted that this negotiatd price represents a
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significant discount compared to the current market value, which has been
volatile partb/ due to speculative trading following Holcim's announced exit
from Africa.

78. The CMA also confirmed that all disclosures to shareholders were made in
accordance with the Capital Markets Act and the relevant Regulations. Kalahari
complied with the requirement to make a public announcement and issue a
Notice of lntention, with relevant announcements published in the Doily Notjon
and Eost Aflricon Stondord newspapers on August I , 2025 PORTLAND CEMENT
PLC share price movement from May 2024 to August 2025.

3.7. Submission by MinistrT of lnvestment, Trade, and lndustry State
Department for lndustrT
The state Department for lndusuy submitted that,

79. EAPC PLC which is listed in the Nairobi Securities Exchange (NSE) and is
owned by;

National SocialSecurity Fund - NSSF (27%):

National Treasury (25.3%);

Cementia Holdings (l 4.6%):

Associated lnternational Cement (l 4.6"/");

Bamburi Cement (12.5%) and;

Others- traded at the NSE (6%).

80. The Cementia Holdings AG and Associated lnternational Cement Limited are
subsidiaries of the Holcim Group. The proposed sale of their shares to Kalahari
Cement Ltd will result in acguirer holding 29.2% of the compan)r's authorized
shares.

81. Additionally, the company maintains a close association with Bamburi Cement
Ltd, as outlined in the disclosure accompanying the notice of intent regarding
Holcim's stake acquisition in EAPC Plc.

82. EAPCC LTD comprises six members, out of which two of the members are
nominated by the Holcim Group, reflecting a longstanding practice aligned with
its historical 41.7% ownership of the company's authorized and issued shares.
It is expected that this level of board representation will be available to the
acquirer upon completion of the transaction.

83. Existence and terms of shareholder atreement paftlcularly pn protection for
minority shareholder and the government interest

84. There no shareholder agreement in place at EAPCC LTD. Government
interests are represented on the Board through the nomination of two
directors, one from the National Treasury and another from the parent
ministr;r. Minority shareholders are represented by the director appointed by
the Government of Kenya. Based on the above represenation, the interest of
tovernment and minority shareholders in the company are well taken care of.

85. Safeguards on Pensioners'Funds (NSSF) and Taxpayers' lnterests
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The Ministry notes that East African Portland Cement Plc (EAPC) is actively
implementing its five-year strategic plan, running through June 2027, with
notable protress already achieved. Pensioners' and taxpayers' interests are
being addressed primarily through the pursuit of value via dividends.
ln light of the proposed acquisition, the Ministry emphasizes that any significant
discount on the prevailing market value could undermine the progress already
made in aligning the company's book value with its open market value.

86. The Ministry has, to date, received no engagement or communication from
Kalahari Cement Ltd regarding its long-term strategic direction following the
proposed acquisition. Consequently, MlTl currently has no visibility on the
buyer's plans with respect to: Sustaining cement production in Kenya,
protectint employment levels, wates, and benefits, ensuring alignment with
government policy and sectoral goals, and the methodology and basis for the
share valuation. The Ministry, however, undertaKES to disclose this
information to the Committee once a formal engatement avenue is established.

87. The Ministry noted that the Company is pursuing its strategic plan through

June 2027, with significant milestones already achieved. Key initiatives include:
Balance sheet restructuring through the disposal of investment property at
market value to reduce liabilities, Reinvestment in plant refurbishment to
enhance operational capacity, and A long-term goal of capturing a 30% market
share. These measures provide safeguards against undervaluation and mitigate
risks of asset stripping.

88. The Ministry confirmed that engagements between Kalahari Cement Ltd and

the Holcim Group fall outside its purview. Accordingly, MlTl is not in a position
to provide details on the due diligence conducted in relation to the proposed
transaction.

89. Additional lnformation for the Committee.
The Ministry wishes to highlight that EAPC is currently experiencing a period
of stable and sustainable growth following a significant turnaround. MlTl
continues to oversee the company's strategic plan, which is closely aligned with
national development priorities, including the Affordable Housing Program and
infrastructure expansion.

90. The Ministry underscores that EAPC's return to profitability and its positive

trowth trajectory reflect the collective efforts of all stakeholders. The primary
obiective remains ensuring this momentum is not disrupted, thereby
safeguarding shareholder value.

91. MlTl has confidence in the existing regulatory frameworks overseen by the
Capital Markets Authority (CMA) and the Competition Authority of Kenya
(CAK) to review and regulate any corporate actions. The Ministry respectfully
submits that the Committee take into account the importance of stability while
allowing established regulatory processes to proceed.
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CHAPTER FOUR

4. I COMMITTEE OBSERVATIONS
The Committee observed as follows with respect to the rerms of reference-

l. To examine the applicable legal framework transaction's
compliance with the Companies Act, the Capital Markets Act,
the Competition Act, and other applicable laws

92. The Committee observed that the transaction of transfer of shares in EAPC Plc as

a public listed company in Kenya is governed by the Capital Markets Act, the
Companies Acq the Competition Acq the Mining Act together with the relevant
subsidiary legislation.

93. ln particular, the relevant capital market provisions are-

i. Section 3 I ( lA) of the Capital Markets Act and Regulation 8a (c) of the
Capital Markets (Public Offers, Listing and Disclosure Regulations) 2023,

which reguire approval of CMA where there is a transfer of securities

outside the Securities Exchange;

ii. The eligibility requirements stipulated under the Capital Markets (Public

Offers, Listing and Disclosure Regulations) 2023, which demand free
transferability of listed securities;

iii. The Capital Markets (l-ake-Overs And Mergers) Regulations, which are

triggered when a person acguires more than 5% of votint shares in any

one year while holding between 25% and 50% of votint shares (i.e.,

exercisi ng "effective control").
94.The Committee observed that a person who has acguired effective control in a

listed company is required to follow the following procedure-

i. lssue a public announcement.

ii. Prepare, publish and serve a Notice of lntention on CMA, the Exchange,

the listed company as well as the Competition Authority of Kenya.

iii. Apply for an exemption under Regulation 5 of the Capital Markets

(fakeovers and Mergers) Regulations 2002, where here no takeover of
other shareholders is intended.

95. The Committee observed that effective control is attained from ownership of 25%

of the issued share capital and above.

96. With respect to competition law, the Competition Authority of Kenya must
determine if the sale amounts to a merter by conferring direct or indirect control
under the Competition Acg and if so, apply the competition and public interest tests

to approve, decline, or approve with conditions.
97. Under the Companies Act, the sale must adhere to the company's Articles of

lncorporation or other governing instruments.
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98. With respect to the Mining Act, the relevant provision is Section 5l(6) and (7) of
the Mining Act, 2016, which govern transfer or assignment of mineral rights. lt
provides that a transfer or assignment of a mineral right must be approved by the
Cabinet Secretary.

99. Completion of the transaction is conditional upon the satisfaction or, where legally

permissible, waiver of the following conditions precedent-

i. Receipt of approval from the Competition Authority;
ii. The granting by the CMA of an exemption to Kalahari under Regulation

5 of the Capital Markes (Takeovers and Mergers) Regulations 2002,

exempting Kalahari Ltd from the obligation to make a mandatory takeover
offer to EAPC shareholders where Kalahari after acquiring significant

shareholding in the company does not wish to buy out other
shareholders.

iii. With respect to EAPC's mining licence, notification to and receipt of
written approval from the Cabinet Secretary for the Ministry of Mining,

Blue Economy and Maritime Affairs, in accordance with Sections 5l(6) and

51(7) of the Mining Act;
iv. Receipt from CMA of approval under section 3l of the CMA Act for

Kalahari Ltd to implement the transaction as a private transfer; and

v. Should Kalahari opt to finance any portion of the consideration rather

than pay it fully in cash, it shall provide the sellers with an unconditional,

irrevocable, on-demand guarantee.

2. To scrutinize the process followed in the proposed share sale,

including the role of the Nationa! TreasurT, the Capital Markets
Authority (CMA), the Competition Authority of Kenya (CAK), and the
Ofiice of the Attorney-General, particularly with respect to approvals
issued and lega! advice provided

100. Kalahari Cement Limited entered into a Share Purchase Agreement dated 3l

July 2025, under which Kalahari Cement Limited will acquire the following-
(a) 13,144,442 ordinary shares in EAPC (representing 14.6% of the issued

share capital) from Associated lnternational Cement Limited (AlC), a
company incorporated under the laws of England; and

(b) 13,180,442 ordinary shares in EAPC (also representing 14.6%) trom
Cementia Holding AG, a company incorporated under the laws of
Switzerland.

101. Holcim Limited is the ultimate beneficial owner of the 26,324,8U ordinary

shares in EAPC approximately 29.2% of the issued share capital, held through

the above-named subsidiaries AIC and Cementia ("the sellers").

102. Kalahari Ltd served the Capital Markets Authority (CMA) with a Notice of
lntention under Regulation 4(l) on 3l July 2025.
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103. The National Treasury is key shareholder in EAPC Plc and CMA advised the
Committee that Kalahari Ltd indicated that it did not intend to delist EAPC but
to maintain it as a publicly listed company, citing benefits of access to equity and

debt capital markets and broad investor participation in the growth of the
cement sector.

104. The Office of the Aaorney General indicated that its role was provision of
legal advice if and when requested by EAPC Plc but none had been sought;

105. With respect to the specific regulators, their roles are as below-
(i) Capital Markets Authority

106. The Committee observed that the prerequisite documents as per the
Regulations are an announcement to shareholders and issue of a Notice of
lntention which is also published in the newspapers. CMA confirmed that
Kalahari complied with these requirements and the Committee observed that
the Notice of lntention was published in the Daily Nation as well as the Standard

newspapers on August 1", 2025.

107. The Capital Markets Authority advised that with respect to the transaction under
scrutiny the Notice of lntention by Kalahari Ltd indicated that the purchaser does

not intend to takeover shares held by other shareholders therefore there is no
proposal for takeover. A mandatory takeover offer is typically required when a

person acquires "effective control" (25% or more of the issued share capital) in a
Listed company

108. Kalahari Ltd was therefore required to seek an exemption under Regulation 5 of
the Capital Markets (fakeovers and Mergers) Regulations 2002 and the grounds

upon which the exemption may be granted are listed under sub regulation 2.

109. CMA confirmed that Kalahari Ltd sought an exemption from CMA pursuant ro
Regulation 5(2) on the grounds of being a strategic investor in a listed company

that is tied up with management or other technical support relevant to the business

of the company and as serving the public interest. ln shorg Kalahari argued that it
is a strategic partner with technical and manqgerial support and does not intend to
takeover.

I 10. The CMA confirmed that the proposed transaction was reviewed and an

exemption from the obligation to make a mandatory takeover offer to all EAPC

shareholders was granted to Kalahari under the Capital Markets (Take-overs and

Mergers) Regulations 2002 on August 5d'2025.

I I l. The CMA also required Kalahari Ltd to obtain the reguisite approvals from the
Competition Authority of Kenya and the Cabinet Secretary, Ministry of Mining,

Blue Economy and Maritime Affairs as per Sections 5l(6) and (7) of the Mining Acc
which were both subsequendy granted.

I 12. CMA was also required to grant an approval under section 3 I of the CMA Act for
the transaction to be implemented as a private transfer.
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(ii) Competition Authority of Kenya
I 13. The Committee observed that CAK's core mandate includes regulating market

structure by analyzing and approving or disapproving mergers and takeovers in the
Kenyan economy, with the analysis focusing on potential impacts on competition
and public interest. This is intended to regulate market structure by reviewing
mer€ers and takeovers in order to safeguard competition and public interest. This

mandate includes assessing whether a transaction is likely to substantially lessen

competition, result in dominance, restrict trade, or harm consumers and small

undertakings.

I 14. The Committee observed that under the Competition Act, Cap 504, a merger is

unenforceable without the Authority's approval. A merger or takeover occurs

when one undertaking directly or indirectly acquires or establishes control over

the whole or part of another undertaking's business.

I I 5. The CAK received a notice of intention to acquire these shares on July 3 I , 2025,

and a subsequent request for an advisory opinion on August, I 3, 2025 per Rule l4
of the Competition (General) Rules, 2019. The Authority concluded in its advisory

opinion that the proposed acquisition does not amount to a merter because the

41.7% shareholding will not result in a change of control of the hrget undertaking,

nor do the shares confer any veto rights that would amount to indirect control.
Consequently, in CAK's determination, the transaction does not require

notification before its implementation under Section a3( l) of the Act.

I 16. As a result, the CAK indicated that it was legally constrained from conducting a

competition and public interest assessment as per Section 42 of the Act.

3. To assess the potential alteration of corporate control and evaluate
measures in place to safeguard the lnterests of all shareholders, particularly
the Government (National Treasury), pensionerc (NSSF), and minority
investorc.

l17. The current shareholding structure of EAPC PLC is: National Social Security

Fund (NSSF\ (27%1, The National Treasury (25.3%), Cementia Holdings AG
(14.6%), Associated lnternational Cement Ltd holds (14.6%), Bamburi Cement

Ltd (12.5%), while minority shareholders hold 6%;

I 18. Cementia Holdings AG and Associated lnternational Cement Ltd are

subsidiaries of Holcim Group giving it a29.2"/" stake in EAPC PLC;

I 19. Kalahari Cement Ltd is a major shareholder in Bamburi Cement Ltd which holds

12.5% shares in EAPC PLC and by virtue of that association, the transaction

would result in a combined influence ol 4|'.7% by Kalahari Cement Ltd;

120. Regarding board representation, two of the five directors representing

shareholders are currently nominated by the Holcim Group;
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121. The Government of Kenya appoints directors to represent the National
Treasury, the Parent Ministry, NSSF, the minority shareholders, and a

Chairperson appointed by the President

|.22. EAPC PLC stated that there are no formal shareholder agreements currently in
place.

123. The Committee observed that the First Schedule to the Capital Markets (Public

Offers, Listings and Disclosures) Regulations 2023, LN I 72 of 2023 requires that
Securities to be listed shall be fully paid up, freely transferable with no

restrictions on marketabi lity or preferential treatment.
124. The Board of EAPC raised concerns that post-transaction, the beneficial owner

would exercise influence over a combined sake of approximately 41.7% in

EAPC Plc. ln its view, while the 29.2% acquisition alone sits below the 30%

threshold for a mandatory takeover offer, the Regulations require assessment

of whether parties are "acting in concert" and 'common control'.
125. The committee observed that "common control" means shares are ultimately

held by the same owner, and "acting in concert" means coordinated action
between shareholders. Both are and-avoidance concepts that are designed to
prevent shareholders from sidestepping takeover rules by splitting staKES or
working behind the scenes.

126. The committee further observed that in that case, given Kalahari is the ultimate
beneficial owner of Bamburi Cement (which is a shareholder in EAPC Plc) it
may not be able to artue that each stake is "independent" hence regulators

would treat them as one. Ordinarily, this should force a mandatory takeover bid

to all other shareholders in order to protect minority interests.

|.27. ln this case, Kalahari Ltd indicates that it does not intend to acguire the shares

of other shareholders and sought an exemption under Regulation 5(2) of the
Capital Markets (Iakeovers and Mergers) Regulations 2002 arguing that it is a

strategic investor and not pursuing a takeover.

128. The CAK submitted that the transaction does not amount to a notifiable merger
for under Section a3(l) of the Act before its implementation since it does not
confer control in terms of veto rights or decisive influence.

129. The Government of Kenya holds 25.3% of EAPC Plc directly through the
National Treasury. The National Treasury, acts as a major shareholder,

responsible for protecting public investment value and ensuring that any

corporate action (such as share transfers, board restructuring, or strategic

partnerships) aligns with national interests.

3. On the proposed consideration and the methodology used to
determine the value of the shares
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130. The Committee observed that proposed consideration for the transaction is Kshs.

27.30 per share. On the l" August 2025, a day after Kalahari issued the Notice of
lntention, the share price stood at Kshs. 50.75 rising to Kshs. 58.75 by 2nd

October 2025. This reflects steady gains over a two month period.

l3l. The EAPC PLC Board of Directors indicated that the proposed transaction is a

private sale between Holcim Group (through its subsidiaries Cementia and

Associated lnternational Cement) and Kalahari Cement Ltd. As such, EAPC Plc

was not a parq/ to the valuation or netotiation process and therefore the EAPC

Plc did not have access to the specific valuation methodology used.

132. The EAPC Plc Board's further expressed concern that the transacdon price of KES

27.30 per share is significantly below the prevailing market value. lt reiterated its
fiduciary duty to safeguard all shareholders by ensuring that the company's intrinsic

value is reflected in its performance, noting that its five-year strategic plan on

balance sheet restructuring and operational efficiency designed to unlock and

deliver this value.

133. The Committee noted that the Board complied with disclosure obligations by

publishing the Notice of lntention through the Nairobi Securities Exchange.

134. The Principal Secretary for lnvestment statd that he did not consider the

transaction price a cause for concern, describing it as a mafter betvreen a willing

buyer and a willing seller
135. The CMA role may not enable it to judge the price but it is to ensure full and fair

disclosure and to ensure there is no insider rading or market manipulation. Such

disclosure allows for shareholders to take decisions regarding their shareholding.

ln this case the transaction price is material information that requires to be

disclosed under the CMA rules.

{. To lnqulre into the anticlpated impact of the proposed sale on the
company/s employees, customets, the broader public, and natlonal
industrial policy.

136. EAPC PLC indicated that it had not been engaged in any communication with
Kalahari Cement Ltd regarding its strategic plans for the company post acquisition.

137. As a result, the buyer's long-term plans, employment levels, wates. benefits, capital

investment and its approach to valuation and corporate tovernance remain unclear

and unknown.

138. The Competition Authority did not undertake a public interest review of the

transaction hence the safeguards are non-existent.

139. EAPC Plc has expressed a desire to buy back the shares proposed to be sold by

Holcim Group in the interest of the compan), and the broader public. The

committee observed that under Section 447 of the Companies Act, 2015, a
company limited by shares may purchase its own shares out of distributable profits

or through a fresh issue of shares, subject to shareholder approval by special
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resolution and compliance with disclosure and solvency requirements prescribed

by the Act.
140. ln accordance with the submission under paragraph 139, the Committee observed

that the EAPC Plc proposal is more than a routine corporate action. lt brings

together the provisions of the Companies Act with the implemenultion of national
policy under the Privatization Act.

l4l . ln accordance with the submission under paragraph I 39, the Committee observed

that the two-sate process involving a company buy back followed by a public offer
is an effective approach. lt transfers ownership from a single foreign shareholder
to man), Kenyan investors. lt also promotes wider economic participation and local

ownership.
|.42. ln accordance with the submission under paragraph 139, the Committee observed

that supporting this proposal helps to implement an approved privatization
protramme of the National Assembly. lt converts policy objectives of privatization
into practical results.

143. ln accordance with the submission under paragraph I 39, the Committee observed
that the transaction structure preserves the listing of the EAPC Plc and stability
while promotint the national goals of inclusive ownership and capital market

trowth.

{.2 COMMITTEE FINDINGS
Based on the above obseruations, the Committee finds that-

l. The proposed transaction and rhe approvals process was subject to multi-
layered regulation under the Capital Markets Act (Cap. 485A), the
Competition Act (Cap. 504), the Companies AcC (Cap.486), and the Mining

AcC (Cap 306), which seek to protect investors, ensure fair competition, and

safeguard national mineral resources;

2. Owing to the complex multi-layered regulatory frameworh regulators must
coordinate their review processes to avoid gaps in oversight;

3. The transaction therefore required approvals or exemptions from the Capital

Markets Authority (CMA) including approvals under Section 3l(lA) of the
Capital Markets Act and the relevant subsidiary legislation, the Competition
Authority of Kenya (CAK), and the Cabinet Secretary for Mining under
Sections 5l(6)-(7) of the Mining Act for the transfer of a controlling interest
in a licensee;

4. CAK did not conduct a merger review as provided for under sections 42-47

of the Competition Act" having concluded that the transaction was non-
notifiable. Consequently, no public interest or competition assessment was

undertaken;
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5. CAK has neither determined market concentration or dominance risks in

cement sector or risks of dominance nor assessed whether the transaction

may lessen competition in production, distribution and pricing;

6. CAK has not determined whether the ransaction can proceed without
harming competition, employment, SME pafticipation in the cement sector or
public interest or conflict with national industrial policy, as required under the
public interest test in Section a6(2)(a) to (c) of the Competition Act:

7. The CAK has not determined whether the transaction constitutes a restrictive

trade practice within the meaning of Section 2l of the Competition Act, which

prohibits atreements, decisions, or concerted practices between undertakings

that have the object or effect of preventing, distorting, or lessenint competition

in trade.

8. Kalahari Cement Ltd through its combined interests in Bamburi Cement could

command a substantial share of Kenya's cement production and distribution

capacity. This could lead to horizontal coordination and collective dominance

where two or more undertakings, acting in concert, control the market even

if neither individually holds over 50%+ market share. CAK has not determined

market concentration in cement sector or risk of dominance in production,

distribution and pricing;

9. The absence of a full competition and public interest review by CAK leaves a

regulatory vacuum, particularly in a sector that is strategic to Kenya's economic

and infrastructure agenda. Such review is essential before completion of the

transaction to ensure that the transaction does not harm competition,

employmenq or public welfare;

10. Regulation 5(2) of the Capital Markets (Takeovers and Mergers) Regulations

2002 provides CMA discretion to exempt an acquirer from making a takeover

offer where the transaction serves public or market interest. The CMA must

therefore ensure that any exemption granted under this provision is balanced

by safeguards that protect minority shareholders and uphold investor

confidence;

I l. A determination by CMA as to whether to grant an exemption under

Regulation 5(2) of the Capital Markets (fake-Overs and Mergers) Regulations,

2002 must go beyond the applicant's declaration and CMA must obiectively

test the investor's intention, technical competence, strategic capacity, and track
record:

12. While Kalahari Ltd's exemption application is consistent with Regulation 5(2)

of the Capital Markets (l'ake-Overs and Mergers) Regulations, 2002, minority

shareholders remain exposed to influence from a dominant beneficial owner.

Unless carefully conditioned, any approval or exemptions granted by CMA
could undermine confidence in takeover rules and investor protection;
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13. lt is unclear whether CMA satisfied itself that there is no creepint takeover,
that is, an incremental acquisition resulting in effective control in disguise and

further whether minority shareholders are being preiudiced.

14. Kalahari Ltd's current declaration that it does not intend to takeover EAPC or
acquire control does not preclude future acquisitions or public offers that
could confer it with effective control or market dominance, potentially
distoning pricing, investment inflows, or industrial competition.

15. The transaction price of KES 27.30 per share rests substantially below the
prevailing NSE market price of approximately KES 58.75 suggesting possible

undervaluation and erosion of shareholder value including the government's
own equity stake

16. No independent valuation repoft or fairness opinion has been furnished to
justify the transaction price, raising quesrions about the methodolo$/ used to
determine share value and the rarionale for the sale

17. Reliance on the principle of "willing buyer-willing seller" is inadequate where
a listed company of strategic national importance is concerned, as public

interest extends beyond the immediate pardes ro encompass capital market
integrity, investor confidence, and protection of public assets.

18. Past privatizations demonstrate that underualued disposals of strategic assets

have resulted in public loss and as such, a recurrence must be guarded against

to preserve public resources.

19. The large off-market disposal block sale well below the prevailing NSE trading
levels may trigger market distortion a speculative trading as investors may

query whether the market is overvalued or why Holcim is selling at a 'loss'

hence shaking confidence in EAPCC value. This may potentially lead to sharp
downward correction on the NSE which ultimately undermines investor
confidence in the NSE and Kenya's Capital Markets.

20. While Section 3 I ( lA) of the Capital Markets Act requires CMA's approval for
any transfer of securities outside the Exchange, such approval relates to the
legality and transparency of the transfer. However, where transaction prices

deviate significantly from prevailing market levels, CMA should, before granting

approval, require adequate disclosure of valuation methodology and ensure
there is no market manipulation or insider trading, consistent with Regulations

lll-l 14 of the Capital Markets (Public Offers, Listing and Disclosures)

Regulations, 2023.

21. There is a credible risk that non-core assets, including land, could be subiect

to asset stripping if adequate safeguards are not put in place.

22. The National Treasury and NSSF, as major shareholders, have a fiduciary duty
to safeguard public investment and pensioners monefs by ensuring that any
future capital restructuring or disposal or sale of assets (e.g. land) is properly
disclosed and approved in accordance with Sections 158 and 238 the
Companies Act
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23. Cement production is of strategic importance to Kenya's infrastructure and

housing agenda, and the stability of EAPC Plc serves and bear a significant public

interest.
24. Cement and associated limestone deposits constitute a strategic sector for

national development with direct implications for infrastructure, housing, and

industrial fowth.
25. Whereas the entn/ of a long-term strategic investor may be beneficial to the

company by injecting capital and providing technical suppoG and operational

efficiency, the absence of a publicly disclosed strategic plan from Kalahari Ltd

raises uncertainty over the over employment stabilit)r, operational strategy, and

alignment with national industrial policy;

26. The absence of a public interest review by CAK under Sections 4247 of the

Competition Act, means that no safeguards or conditions have been imposed

to protecr public interest, consumer welfare and leaving potential risks of
market concentration, dominance, and pricing control in the cement sector

unmitigated;

27. Specifically, without a public interest assessment, there are no safeguards to
proted employment, including the iob security and labour conditions of
employees at EAPC and within the wider cement value chain; Consumers, who
could be exposed to higher cement prices arising from possible market

coordination or dominance; Small and Medium Enterprises (SMEs) involved in

distribution and related construction supply businesses, who could face

reduced market access or discriminatory trading conditions; and National

industrial policy objectives, which seek to ensure affordable construcdon

materials, competitive domestic production, and sustainable exploitation of

strategic mineral resources.

28. EAPC Plc has expressed desire to buy-back the shares proposed to be sold in

the interest of the compan), and for the broader public. Buy-back of company

shares is possible under Section 447 of the Companies Act, 2015 which

provides that a company limited by shares may purchase its own shares out of
distributable profits or through a fresh issue of shares, subject to shareholder

approval by special resolution and compliance with disclosure, approvals and

solvency requirements prescribed by the Acr
29. The continued listing of EAPC Plc in the Nairobi Securities Exchange is

beneficial as it enhances transparency, facilitates access to capital, and allows

wider investor participation.

30. The Committee noted that the existing legal framework governing off-market

share transfers, takeovers, and mergers of public listed companies under the

Capital Markets Act and the Capital Markets (Takeovers and Mergers)

Regulations, 2002, lack explicit provisions for exercise of pre-emptive rights

by existing shareholders in private sale transaction or competitive bidding or
transparent sale mechanisms where significant shareholding in a listed public
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company is being disposed outside the exchange. These gaps expose listed

companies, particularly those of strategic or public interest, to risk of opaque

transactions, insider arrangements, and erosion of shareholder and public

value. A harmonised legislative framework would strentthen market integrity,
investor confidence, and fairness in capital markets.

31. From the submission proposing EAPC buys back its shares, the Committee
finds that in respect to the Legal Framework section 447 of the Companies
Act, 2015 allows a listed compan), such as EAPC Plc to buy back is own shares.
The law requires that the buy back be financed from distributable profits or
from the proceeds of a fresh issue of shares. lt also requires approval of
shareholders through a special resolution and compliance with all disclosure
and solvency rules to protect creditors and investors. (see porogroph 139 ofthe
Repon)

32. From the submission proposing EAPC buys back its shares, the Committee
finds that in respect to the alignment with National Policy, EAPC Plc appears

on the Privatization Programme 2023-2028 approved by the National
Assembly and published in the Kenya Gazette Special lssue Vol.78 No. 2l of
l5 March 2023. This inclusion shows tovernment intends to reduce state
ownership and promote private participation in the company.

33. From the submission proposing EAPC buys back its shares, the Committee
finds that in respect to the advancement of public policy goals, the proposed
transaction in which EAPC Plc buys back shares from Holcim Group and later
offers them to the public supports the objects of the Privatization Act, 2025
(No. l8 of 2025). Section 5(c) of the Act promotes public participation in the
sustainable development and protection of the economy. The plan will allow
Kenyans to hold a direct stake in an important industrial enterprise.

34. From the submission proposing EAPC buys back its shares, the Committee
observed that in respect to the strategic economic benefits, the proposed
transaction supports the objectives set out under Section 6 of the Privatization
Act (No. l8 of 2025). lt will broaden ownership in the economy by encouraging
private investment under section 6(c) of the Privatization Act lt will also
enhance and develop the capital markets under Section 6(f) of the Privatization
Act through new public shareholding and increased market activity.

l1.3 COMMITTEE RECOMI'IENDATIONS

9 !. The Committee, having considered the submissions made by stakeholders and the
evidence presentd during its inquiry into the proposed sale of shares held by

Holcim Limited in East African Portland Cement PLC (EAPC Plc) to Kalahari

Cement Limited, and having reviewed the applicable laws and regulatory framework
makes the followint recommendations-
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l. Kalahari Cement Limited should submit a written undertaking to the current
shareholders, business partners and staff of East Africa Portland Cement, Plc,

that it will safeguard jobs, support the company's five year turn around business

strategic plan including a commitment that Kalahari Cement Limited will not
cause asset strippint and disposal of non-core assets.

2. The Competition Authority of Kenya should, within sixty (60) days, conduct a

comprehensive public interest and competition assessment of the cement
industry in Kenya and submit a report to the National Assembly. The review

should determine market concentration levels, risks of dominance or
coordinated conduct, pricing trends, and the adequacy of existing safeguards

for employment" SMEs, and consumers

3. The Board of Directors of East African Portland Cement Plc may evaluate the

feasibility of implementing a share buy-back protramme under Section 447 of
the Companies Acr The evaluation may consider the buying back of shares

proposed to be sold by Associated lnternational Cement Limited (AlC) and

Cementia Holding AG, as a lawful means of stabilising ownership, preserving

shareholder value, and safeguarding public interest in a strategic national

enterprise.
4. The Board of Directors of East African Portland Cement Plc should, within

sixty (60) days, revian its Memorandum and Articles of incorporation to align

them with the Companies Acg the Capital Markets Act and current best

corporate tovernance and business practices.

5. ln view of the legislative gaps identified with respect to tmnsfer of shares in

public companies listed in the Nairobi Securities Exchange, the Committee

recommends that the National Treasury in consultation with the Capital

Markets Authority should undertake a legislative audit of the Capital markets

Act, the Capital Markets (Iakeovers and Mergers) Regulations, 2002, and

present a legislative proposal to-
a. provide for exercise of preemptive righa in the sale and transfer of

shares of a public listed company through private sale;

b. introduce competitive bidding for the purchase of shares amont
existing shareholders

6. Pursuant to the findings and observations on the proposal by EAPC Plc to buy

back its shares, the Committee recommends that the National Assembly

resolves that EAPC Plc buys back shares from Holcim Group and offer them
to the public through a fresh lnitial Public Offering on the basis that the
transaction aligns with the Privatization Policy in Kenya and will deliver clear
public benefis.

7. Pursuant to the recommendation under paragraph 6, the Committee
recommends that the National Assembly resolves that the National Treasury,

the Capital Markets Authority, the Privatization Authority and any other
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relevant atencies give regulatory guidance and approvals to enable smooth and
lawful execution of the transaction.

8. Pursuant to the findings and observations on the proposal by EAPC Plc to buy
back its shares, the Committee recommends that the National Assembly
resolves that EAPC Plc buys back shares from Holcim Group and offer them
to the public through a fresh lnitial Public Offering on the basis that the
transaction aligns with the Privatization Policy in Kenya and will deliver clear
public benefits.

9. Pursuant to the recommendation under paragraph 6, the Committee
recommends that the National Assembly resolves that the National Treasury,
the Capital Markets Authority, the Privatization Authority and any other
relevant agencies give regulatory guidance and approvals to enable smooth and
lawful o<ecution of the transaction.

10. ln relation to criteria for determining dominant position, CAK should
be directed to immediately calculate and disclose the current market shares of
EAPC, Bamburi Cement, and other major players to properly assess if the post-
transaction entity, through common control, holds a dominant position as per
Section 23.

I l. ln relation to criteria for determining dominant position, the mandate
of CAK should be interpreted to include ex-post facro assessments of
dominance, even for transactions that did not meet the notification threshold.
The Authority should proactively investigate whether this consolidation of
shareholding under a single beneficiary creates a de foao dominant position.

12. ln relation to criteria for determining abuse of dominant position,
CAK should use its powers under Section 24 of the Competition Act to initiate
an investigation into the conduct of the commonly controlled EAPC-Bamburi
entity post-transaction. Particular attention should be paid to pricing strategies,
plant investment decisions, and market allocation.

13. In relation to criteria for determining abuse of dominant position as

a condition for any future approvals (or as part of the ongoing court case),

Kalahari Cement should be reguired to submit and publicly disclose a legally
binding memorandum on its strategic plans for EAPC, guaranteeint operational
independence, continud investment, and non-collusion with Bamburi Cement.

14. ln relation to abuse of buyer power, the ongoing market study being
undertaken by CAK of the cement sector should explicitly include an analysis
of buyer power in the chain of supply of the sector to identifr and prevent
potential future abuses under Section 24A.
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MIN.NO NA/TICI s,025 / 166: PRELIMINARIES
The Chairperson called the meeting to order at o9.o5 am. A word of prayer was said, followed
by self-introductions by the Committee Members and the Secretariat. The Chairperson briefed
the Members of the Agenda which was adopted, having been proposed by the Hon. (Dr)
Oundo Wilberforce Ojiambo M.P and seconded by the Hon. Githinji Robert Gichimu, M.P.

MIN.NO NA/TICI eoes/ 1672

The agenda was deflerred.

CONFIRMATION OF MINUTES

MIN.NO NA/TICI eoeS/ 168l CONSIDERATION AND ADOPTION OF
THE REPORT ON INSUIRY

COMMITTEE OBSERVATIONS
The Committee observed as follows with respect to the terms of reference-

l. To examine the applicable legal framework transaction's compliance with the
Companies Act, the Capital Markets Act, the Competition Act, and other
applicable laws

1. The Committee observed that the transaction of transfer of shares in EAPC Plc as a public
listed company in Kenya is governed by the Capital Markets Act, the Companies Act, the
Competition Act, the Mining Act together with the relevant subsidiary legislation.

2. In particular, the relevant capital market provisions are-

i. Section 31 (tA) of the Capital Markets Act and Regulation s+ (c) of the Capital
Markets (Public Offers, Listing and Disclosure Regulations) 2023, which require
approval of CMA where there is a transfer of securities outside the Securities

Exchange;

ii. The eligibility requirements stipulated under the Capital Markets (Public Offers,

Listing and Disclosure Regulations) 2023, which demand free transferability of
listed securities;

iii. The Capital Markets (Take-Overs And Mergers) Regulations, which are

triggered when a person acquires more than 5o/o of voting shares in any one year
while holding between 25o/o and 5oo/o of voting shares (i.e., exercising "effective
control").

3. The Committee observed that a person who has acquired eflective control in a listed
company is required to follow the following procedure-

i. Issue a public announcement.

ii. Prepare, publish and serve a Notice of Intention on CMA, the Exchange, the listed
company as well as the Competition Authority of Kenya.

iii. Apply for an exemption under Regulation 5 of the Capital Markets (Takeovers
and Mergers) Regulations 2oo2, where here no takeover of other shareholders is

intended.

4. The Committee observed that effective control is attained from ownership of 25"/o of the

issued share capital and above.

5. With respect to competition law, the Competition Authority of Kenya must determine if the

sale amounts to a merger by conferring direct or indirect control under the Competition
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Act, and if so, apply the competition and public interest tests to approve, decline, or approve
' with conditions.

6. Under the Companies Act, the sale must adhere to the company's Articles of Incorporation
or other governing instruments.

7. With respect to the Mining Act, the relevant provision is Section 51(6) and (7) of the

Mining Act, 2016, which govern transfer or assignment of mineral rights. It provides that a
transfer or assignment of a mineral right must be approved by the Cabinet Secretary.

8. Completion of the transaction is conditional upon the satisfaction or, where legally
permissible, waiver of the following conditions precedent-

i. Receipt of approval from the Competition Authority;
ii. The granting by the CMA of an exemption to Kalahari under Regulation 5 of the

Capital Markets (Takeovers and Mergers) Regulations 2oo2, exempting Kalahari

Ltd from the obligation to make a mandatory takeover ofler to EAPC

shareholders where Kalahari after acquiring significant shareholding in the

company does not wish to buy out other shareholders.

iii. With respect to EAPC's mining licence, notification to and receipt of written
approval from the Cabinet Secretary for the Ministry of Mining, Blue Economy

and Maritime Affairs, in accordance with Sections 5t(o) and 5l(7) of the Mining
Act;

iv. Receipt from CMA of approval under section 3 I of the CMA Act for Kalahari Ltd
to implement the transaction as a private transfer; and

v. Should Kalahari opt to finance any portion of the consideration rather than pay it
fully in cash, it shall provide the sellers with an unconditional, irrevocable, on-

demand guarantee.

Q. To scrutinize the process followed in the proposed share sale, including the role
of the National Treasury, the Capital Markets Authority (CMA), the Competition
Authority of Kenya (CAK), and the Office of the Attorney-General, particularly with
respect to approvals issued and legal advice provided

Kalahari Cement Limited entered into a Share Purchase Agreement dated 3l July 2025, under
which Kalahari Cement Limited will acquire the following-

(a)ts,144,442 ordinary shares in EAPC (representing 14.60/o of the issued share

capital) from Associated International Cement Limited (AIC), a company

incorporated under the laws of England; and

(b) ts,t8o,442 ordinary shares in EAPC (also representing 14.60/o) from Cementia

Holding AG, a company incorporated under the laws of Switzerland.

l. Holcim Limited is the ultimate beneficial owner of the 26,324,884 ordinary shares in
EAPC approximately 29.2o/o of the issued share capital, held through the above-named

subsidiaries AIC and Cementia ("the sellers").

e. Kalahari Ltd served the Capital Markets Authority (CMA) with a Notice of Intention
under Regulation +(t) on 3 I July 2025.

g. 'fhe National Treasury is key shareholder in EAPC Plc and CMA advised the Committee

that Kalahari Ltd indicated that it did not intend to delist EAPC but to maintain it as a

publicly listed company, citing benefits of access to equity and debt capital markets and

broad investor participation in the growth of the cement sector.
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a. The Office of the Attorney General indicated that its role was provision of legal advice if
and when requested by EAPC Plc but none had been sought;

5. With respect to the specific regulators, their roles are as below-
(i) Capital Markets Authority

l. The Committee observed that the prereqr-risite documents as per the Regulations are an

announcement to shareholders and issue of a Notice of Intention which is also published
in the newspapers. CMA confirmed that Kalahari complied with these requirements and

the Committee observed that the Notice of Intention was published in the Daily Nation
as well as the Standard newspapers on August l't, 2025.

t

s

6.

3

4.

5

The Capital Markets Authority advised that with respect to the transaction under
scrutiny the Notice of Intention by Kalahari Ltd indicated that the purchaser does not
intend to takeover shares held by other shareholders therefore there is no proposal for
takeover. A mandatory takeover ofler is typically required when a person acquires

"effective control" (25o/o or more of the issued share capital) in a Listed company

Kalahari Ltd was therefore required to seek an exemption under Regulation 5 of the

Capital Markets (Takeovers and Mergers) Regulations 2oo2 and the grounds upon

which the exemption may be granted are listed under sub regulation 2.

CMA confirmed that Kalahari Ltd sought an exemption from CMA pursuant to
Regulation 5(2) on the grounds of being a strategic investor in a listed company that is
tied up with management or other technical support relevant to the business of the

company and as serving the public interest. In short, Kalahari argued that it is a strategic
partner with technical and managerial support and does not intend to takeover.

The CMA confirmed that the proposed transaction was reviewed and an exemption from
the obligation to make a mandatory takeover offer to all EAPC shareholders was granted
to Kalahari under the Capital Markets (Take-overs and Mergers) Regulations 2ool on

August lth 2025.

The CMA also required Kalahari Ltd to obtain the requisite approvals from the
Competition Authority of Kenya and the Cabinet Secretary, Ministry of Mining, Blue
Economy and MaritimeAffairs as per Sections 51(6) and (z) of the Mining Act, which
were both subsequently granted.

CMA was also required to grant an approval under section 3l of the CMA Act for the

transaction to be implemented as a private transfer.

(ii) Competition Authority of Kenya
The Committee observed that CAK's core mandate includes regulating market structure
by analyzing and approving or disapproving mergers and takeovers in the Kenyan

economy, with the analysis focusing on potential impacts on competition and public
interest. This is intended to regulate market structure by reviewing mergers and takeovers

in order to safeguard competition and public interest. This mandate includes assessing

whether a transaction is likely to substantially lessen competition, result in dominance,

restrict trade, or harm consumers and small undertakings.
The Committee observed that under the Competition Act, Cup 5o4, a merger is

unenforceable without the Authority's approval. A merger or takeover occurs when one

undertaking directly or indirectly acquires or establishes control over the whole or part of
another undertaking's business.
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The CAK received a notice of intention to acquire these shares on July 31,2025, and a

subsequent request for an advisory opinion on August 13, 2025 per Rule t+ of the

Competition (General) Rules, 2019. The Authority concluded in its advisory opinion that
the proposed acquisition does not amount to a merger because the 41.77o shareholding will
not result in a change of control of the target undertaking, nor do the shares confer any

veto rights that would amount to indirect control. Consequently, in CAK's determination,

the transaction does not require notification before its implementation under Section 4,3(1)

of the Act.
As a result, the CAK indicated that it was iegally constrained from conducting a

competition and public interest assessment as per Section 4,2 of the Act.

3. To assess the potential alteration of corporate control and evaluate measures in place
to safeguard the interests of all shareholders, particularly the Government (National
Treasury), pensioners (NSSF), and minority investors.

l. The current shareholding structure of EAPC PLC is: National Social Security Fund
(NSSF) (zto/o), The National Treasury (a|.so/o), Cementia Holdings AG (t+.0 o/o),

Associated International Cement Ltd holds Q+.a'/') , Bamburi Cement Ltd (12.5o/o),

while minority shareholders hold 0%;

2. Cementia Holdings AG and Associated International Cement Ltd are subsidiaries of
Holcim Group giving it a sg.qo/o stake in EAPC PLC;

3. Kalahari Cement Ltd is a major shareholder in Bamburi Cement Ltd which holds 12.5o/o

shares in EAPC PLC and by virtue of that association, the transaction would result in a

combined influence of 41.7o/o by Kalahari Cement Ltd;
4. Regarding board representation, two of the five directors representing shareholders are

currently nominated by the Holcim Group;
5. The Government of Kenya appoints directors to represent the National Treasury, the

Parent Ministry, NSSF, the minority shareholders, and a Chairperson appointed by the

President
6. EAPC PLC stated that there are no formal shareholder agreements currently in place.

7. 'fhe Committee observed that the First Schedule to the Capital Markets (Public Offers,

Listings and Disclosures) Regulations 2023, LN t72 of 2023 requires that Securities to
be listed shall be fully paid up, freely transferable with no restrictions on marketability
or preferential treatment.

8. The Board of EAPC raised concerns that post-transaction, the beneficial owner would
exercise influence over a combined stake of approximately 41.7o/o in EAPC Plc. In its
view, while the 29.2o/o acquisition alone sits below the 3O% threshold for a mandatory
takeover offer, the Regulations require assessment of whether parties are "acting in
concert" and'common control'.

9. The committee observed that "common control" means shares are ultimately held by the
same owner, and "acting in concert" means coordinated action between shareholders.

Both are anti-avoidance concepts that are designed to prevent shareholders from
sidestepping takeover rules by splitting staKES or working behind the scenes.

lo. The committee further observed that in that case, given Kalahari is the ultimate beneficial

owner of Bamburi Cement (which is a shareholder in trAPC Plc) it may not be able to
argue that each stake is "independent" hence regulators would treat them as one.

5lPage



I

2

3

Ordinarily, this should force a mandatory takeover bid to all other shareholders in order
to protect minority interests.

ll. In this case, Kalahari Ltd indicates that it does not intend to acquire the shares of other
shareholders and sought an exemption under Regulation 5(z) ol the Capital Markets
(Takeovers and Mergers) Regulations 2OO2 arguing that it is a strategic investor and

not pursuing a takeover.

12. The CAK submitted that the transaction does not amount to a notifiable merger for under
Section 43(L) of the Act before its implementation since it does not confer control in
terms of veto rights or decisive influence.

13. The Government of Kenya holds 25.3o/o of trAPC Plc directly through the National
Treasury. The National Treasury, acts as a major shareholder, responsible for
protecting public investment value and ensuring that any corporate action (such as

share transfers, board restructuring, or strategic partnerships) aligns with national
interests.

3. On the proposed consideration and the methodology used to determine the value
ofthe shares

The Committee observed that proposed consideration for the transaction is Kshs. 27.3o per

share. On the I't August 2025, a day after Kalahari issued the Notice of Intention, the
share price stood at Kshs. 5o.75 rising to Kshs. 58.75 by znd October 2025. This reflects

steady gains over a two month period.
The EAPC PLC Board of Directors indicated that the proposed transaction is a private
sale between Holcim Group (through its subsidiaries Cementia and Associated

International Cement) and Kalahari Cement Ltd. As such, EAPC Plc was not a party to the

valuation or negotiation process and thereflore the EAPC Plc did not have access to the
specific valuation methodology used.

The EAPC Plc Board's further expressed concern that the transaction price of KES 27 .3o

per share is significantly below the prevailing market value. It reiterated its fiduciary duty
to safeguard all shareholders by ensuring that the company's intrinsic value is reflected in
its performance, noting that its five-year strategic plan on balance sheet restructuring and

operational efliciency designed to unlock and deliver this value.

The Committee noted that the Board complied with disclosure obligations by publishing
the Notice of Intention through the Nairobi Securities Exchange.

The Principal Secretary for Investment stated that he did not consider the transaction
price a cause for concern, describing it as a matter between a willing buyer and a willing
seller
The CMA role may not enable it to judge the price but it is to ensure full and fair
disclosure and to ensure there is no insider trading or market manipulation. Such

disclosure allows for shareholders to take decisions regarding their shareholding. In this
case the transaction price is material information that requires to be disclosed under the
CMA rules.

4,. To inquire into the anticipated impact of the proposed sale on the company's
employees, customers, the broader public, and national industrial policy.

EAI']C PLC indicated that it had not been engaged in any communication with Kalahari
Cement Ltd regarding its strategic plans for the company post acquisition.

4.

5

6.
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2. As a result, the buyer's long-term plans, employment levels, wages, benefits, capital
' investment and its approach to valuation and corporate governance remain unclear and

unknown.
g. The Competition Authority did not undertake a public interest review of the transaction

hence the safeguards are non-existent.
4. EAPC Plc has expressed a desire to buy back the shares proposed to be sold by Holcim

Group in the interest of the company and the broader public. The committee observed that
under Section 447 of the Companies Act, 2o15, a company limited by shares may purchase

its own shares out of distributable profits or through a fresh issue of shares, subject to
shareholder approval by special resolution and compliance with disclosure and solvency

requirements prescribed by the Act.
5. In accordance with the submission under paragraph 139, the Committee observed that the

EAPC Plc proposal is more than a routine corporate action. It brings together the

provisions of the Companies Act with the implementation of national policy under the

Privatization Act.
o. In accordance with the submission under paragraph 139, the Committee observed that the

two-stage process involving a company buy back followed by a public ofler is an effective

approach. It transfers ownership from a single foreign shareholder to many Kenyan

investors. It also promotes wider economic participation and local ownership.

7. In accordance with the submission under paragraph 139, the Committee observed that
supporting this proposal helps to implement an approved privatization programme of the

National Assembly. It converts policy objectives of privatization into practical results.

8. In accordance with the submission under paragraph 139, the Committee observed that the

transaction structure preserves the listing of the EAPC Plc and stability while promoting
the national goals of inclusive ownership and capital market growth.

COMMITTEE FINDINGS
Based on the above observations, the Committee finds that-

l. The proposed transaction and the approvals process was subject to multi-layered
regulation under the Capital Markets Act (Cap. 4,85A), the Competition Act (Cap. soa),

the Companies Act, (Crp. r[86), and the Mining Act, (Cap 306), which seek to protect
investors, ensure fair competition, and safeguard national mineral resources;

2. Owing to the complex multi-layered regulatory framework, regulators must coordinate
their review processes to avoid gaps in oversight;

3. The transaction therefore required approvals or exemptions from the Capital Markets
Authority (CMA) including approvals under Section 31(lA) of the Capital Markets Act
and the relevant subsidiary legislation, the Competition Authority of Kenya (CAK), and

the Cabinet Secretary for Mining under Sections 51(6)-(7) of the Mining Act for the
transfer of a controlling interest in a licensee;

4. CAK did not conduct a merger review as provided for under sections 42-47 of the
Competition Act, having concluded that the transaction was non-notifiable.
Consequently, no public interest or competition assessment was undertaken;

5. CAK has neither determined market concentration or dominance risks in cement sector

or risks of dominance nor assessed whether the transaction may lessen competition in
production, distribution and pricing;
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6. CAK has not determined whether the transaction can proceed without harming
competition, employment, SME participation in the cement sector or public interest br
conflict with national industrial policy, as required under the public interest test in
Section +a(z)(a) to (c) of the Competition Act;

7. The CAK has not determined whether the transaction constitutes a restrictive trade

practice within the meaning of Section 2l of the Competition Act, rvhich prohibits
agreements, decisions, or concerted practices between undertakings that have the

object or effect of preventing, distorting, or lessening competition in trade.

8. Kalahari Cement Ltd through its combined interests in Bamburi Cement could

command a substantial share of Kenya's cement production and distribution capacity.

This could lead to horizontal coordination and collective dominance where t'*'o or
more undertakings, acting in concert, control the market even if neither individually
holds over 5oo/o* market share. CAK has not determined market concentration in
cement sector or risks of dominance in production, distribution and pricing;

9. The absence of a full competition and public interest review by CAK leaves a

regulatory vacuum, particularly in a sector that is strategic to Kenya's economic and

infrastructure agenda. Such review is essential before completion of the transaction to
ensure that the transaction does not harm competition, employment, or public welfare;

lo. Regulat\on 5(z) of the Capital Markets (Takeovers and Mergers) Regulations 2oo2

provides CMA discretion to exempt an acquirer from making a takeover offer where

the transaction serves public or market interest. The CMA must therefore ensure that
any exemption granted under this provision is balanced by safeguards that protect
minority shareholders and uphold investor confidence;

11. A determination by CMA as to whether to grant an exemption under Regulation 5(2)

of the Capital Markets (Take-Overs and Mergers) Regulations,2oo2 must go beyond

the applicant's declaration and CMA must objectively test the investor's intention,
technical competence, strategic capacity, and track record;

12. While Kalahari Ltd's exemption application is consistent with Regulation s(e) of the

Capital Markets (Take-Overs and Mergers) Regulations, 2oo2, minority shareholders

remain exposed to influence from a dominant beneficial owner. Unless carefully
conditioned, any approval or exemptions granted by CMA could undermine confidence

in takeover rules and investor protection;
13. It is unclear whether CMA satisfied itself that there is no creeping takeover, that is, an

incremental acquisition resulting in effective control in disguise and further rvhether

minority shareholders are being prejudiced.
14,. Kalahari Ltd's current declaration that it does not intend to takeover trAPC or acquire

control does not preclude future acquisitions or public oflers that could confer it with
eflective control or market dominance, potentially distorting pricing, investment
inflows, or industrial competition.

15. The transaction price of KES 27.3o per share rests substantially below the prevailing
NSE market price of approximately KES 58.75 suggesting possible undervaluation and

erosion of shareholder value including the government's own equity stake

16. No independent valuation report or fairness opinion has been furnished to justify the

transaction price, raising questions about the methodology used to determine share

value and the rationale for the sale
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17. Reliance on the principle of "willing buyer-willing seller" is inadequate where a listed

company of strategic national importance is concerned, as public interest extends

beyond the immediate parties to encompass capital market integrity, investor
confidence, and protection ofpublic assets.

18. Past privatizations demonstrate that undervalued disposals of strategic assets have

resulted in public loss and as such, a recurrence must be guarded against to preserve

public resources.

19. The large off-market disposal block sale well below the prevailing NSE trading levels

may trigger market distortion a speculative trading as investors may query whether

the market is overvalued or why Holcim is selling at a 'loss' hence shaking confidence

in EAPCC value. This may potentially lead to sharp downward correction on the NSE
which ultimately undermines investor confidence in the NSE and Kenya's Capital
Markets.

20. While Section 3t(1A) of the Capital Markets Act requires CMA's approval for any

transfer of securities outside the Exchange, such approval relates to the legality and

transparency of the transfer. However, where transaction prices deviate significantly
from prevailing market levels, CMA should, before granting approval, require adequate

disclosure of valuation methodology and ensure there is no market manipulation or
insider trading, consistent with Regulations 111-114 of the Capital Markets (Public
Offers, Listing and Disclosures) Regulations, 2023.

21. There is a credible risk that non-core assets, including land, could be subject to asset

stripping if adequate safeguards are not put in place.

22.The National Treasury and NSSF, as major shareholders, have a fiduciary duty to
safeguard public investment and pensioners moneys by ensuring that any future capital
restructuring or disposal or sale of assets (e.9. land) is properly disclosed and approved

in accordance with Sections 158 and 238 the Companies Act
23. Cement production is of strategic importance to Kenya's infrastructure and housing

agenda, and the stability of EAPC Plc serves and bear a significant public interest.
24. Cement and associated limestone deposits constitute a strategic sector for national

development with direct implications for infrastructure, housing, and industrial
growth.

25. Whereas the entry of a long-term strategic investor may be beneficial to the company

by injecting capital and providing technical support, and operational efficiency, the
absence of a publicly disclosed strategic plan from Kalahari Ltd raises uncertainty over
the over employment stability, operational strategy, and alignment with national
indr"rstrial policy;

26.The absence of a public interest review by CAK under Sections 42-47 of the
Competition Act, means that no safeguards or conditions have been imposed to protect
public interest, consumer wellare and leaving potential risks of market concentration,
dominance, and pricing control in the cement sector unmitigated;

27. Specifically, without a public interest assessment, there are no safeguards to protect
employment, including the job security and labour conditions of employees at EAPC
and within the wider cement value chain; Consumers, who could be exposed to higher
cement prices arising from possible market coordination or dominance; Small and

Medium Enterprises (SMEs) involved in distribution and related construction supply
businesses, who could lace reduced market access or discriminatory trading conditions;
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and National industrial policy objectives, which seek to ensure affordable construction
materials, competitive domestic production, and sustainable exploitation of strategic
mineral resources.

28. EAPC Plc has expressed desire to buy-back the shares proposed to be sold in the

interest of the company and for the broader public. Buy-back of company shares is
possible under Section 447 of the Companies Act, 20l5 which provides that a company

limited by shares may purchase its own shares out of distributable profits or through a

fresh issue of shares, subject to shareholder approval by special resolution and

compliance with disclosure, approvals and solvency requirements prescribed by the

Act.
29. The continued listing of EAPC Plc in the Nairobi Securities Exchange is beneficial as it

enhances transparency, facilitates access to capital, and allows wider investor
participation.

30. The Committee noted that the existing legal framework governing off-market share

transfers, takeovers, and mergers of public listed companies under the Capital Markets
Act and the Capital Markets (Takeovers and Mergers) Regulations,2oo2,lacks explicit
provisions for exercise of pre-emptive rights by existing shareholders in private sale

transaction or competitive bidding or transparent sale mechanisms where significant
shareholding in a listed public company is being disposed outside the exchange. These

gaps expose listed companies, particularly those of strategic or public interest, to risks

of opaque transactions, insider arrangements, and erosion of shareholder and public
value. A harmonised legislative framework would strengthen market integrity,
investor confidence, and fairness in capital markets.

31. From the submission proposing EAPC buys back its shares, the Committee finds that
in respect to the Legal Framework, section 447 of the Companies Act, 2o15 allows a

listed company such as EAPC Plc to buy back its own shares. The law requires that the
buy back be financed from distributable profits or from the proceeds of a fresh issue of
shares. It also requires approval of shareholders through a special resolution and
compliance with all disclosure and solvency rules to protect creditors and investors.
(see paragraph t ss of the Report)

32. From the submission proposing EAPC buys back its shares, the Committee finds that
in respect to the alignment with National Policy, EAPC Plc appears on the
Privatization Programme 2023-2028 approved by the National Assembly and
published in the Kenya Gazette Special Issue Vol. zg No. 2t of, l5 March 2023. This
inclusion shows government intends to reduce state ownership and promote private
participation in the company.

33. From the submission proposing EAPC buys back its shares, the Committee finds that
in respect to the advancement of public policy goals, the proposed transaction in which
trAPC Plc buys back shares from Flolcim Group and later oflers them to the public
supports the objects ofthe Privatization Act, 2025 (No. l8 of 2025). Section 5(c) ofthe
Act promotes public participation in the sustainable development and protection of the
economy. The plan will allow Kenyans to hold a direct stake in an important industrial
enterprise.

34. From the submission proposing trAPC buys back its shares, the Committee observed
that in respect to the strategic economic benefits, the proposed transaction supports
the objectives set out under Section 6 of the Privatization Act (No. t 8 of 2025). It will
broaden ownership in the economy by encouraging private investment under section
o(c) of the Privatization Act. It will also enhance and develop the capital markets under
Section 0(f) of the Privatization Act through new public shareholding and increased
market activity.
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COMMITTEE RECOMMENDATIONS
The Committee, having considered the submissions made by stakeholders and the evidence

presented during its inquiry into the proposed sale of shares held by Holcim Limited in East

African Portland Cement PLC (EAPC Plc) to Kalahari Cement Limited, and having
reviewed the applicable laws and regulatory framework, makes the following
recommendations-

l. Kalahari Cement Limited should submit a written undertaking to the current
shareholders, business partners and staff of East Africa Portland Cement, PIc, that it
will safeguard jobs, support the company's five year turn around business strategic
plan including a commitment that Kalahari Cement Limited will not cause asset

stripping and disposal of non-core assets.

2. The Competition Authority of Kenya should, within sixty (0o) days, conduct a

comprehensive public interest and competition assessment of, the cement industry in
Kenya and submit a report to the National Assembly. The review should determine
market concentration levels, risks of dominance or coordinated conduct, pricing trends,
and the adequacy of existing safeguards for employment, SMEs, and consumers

3. The Board of Directors of East African Portland Cement Plc may evaluate the
feasibility of implementing a share buy-back programme under Section 447 of the
Companies Act. The evaluation may consider the buying back of shares proposed to be

sold by Associated lnternationa] Cement Limited (AIC) and Cementia Holding AG, as

a lawful means of stabilising ownership, preserving shareholder value, and

safeguarding public interest in a strategic national enterprise.
4. The Board of Directors of East African Portland Cement Plc should, within sixty (oo)

days, review its Memorandum and Articles of incorporation to align them with the
Companies Act, the Capital Markets Act and current best corporate governance and

business practices.

5. In view of the legislative gaps identified with respect to transfer of shares in public
companies listed in the Nairobi Securities Exchange, the Committee recommends that
the National Treasury in consultation with the Capital Markets Authority should

undertake a legislative audit of the Capital markets Act, the Capital Markets
(Takeovers and Mergers) Regulations,2oo2, and present a legislative proposal to-

a. provide for exercise of preemptive rights in the sale and transfer of shares of a

public listed company through private sale;

b. introduce competitive bidding for the purchase of shares among existing
shareholders

6. Pursuant to the findings and observations on the proposal by EAPC Plc to buy back its
shares, the Committee recommends that the National Assembly resolves that EAPC
Plc buys back shares from Holcim Group and ofler them to the public through a fresh
Initial Public Oflering on the basis that the transaction aligns with the Privatization
Policy in Kenya and will deliver clear public benefits.

7. Pursuant to the recommendation under paragraph 6, the Committee recommends that
the National Assembly resolves that the National Treasury, the Capital Markets
Authority, the Privatization Authority and any other relevant agencies give regulatory
guidance and approvals to enable smooth and lawful execution of the transaction.
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8. Pursuant to the findings and observations on the proposal by EAPC Plc to buy back its
shares, the Committee recommends that the National Assembly resolves that EABC
Plc buys back shares from Holcim Group and ofler them to the public through a fresh
Initial Public Oflering on the basis that the transaction aligns with the Privatization
Policy in Kenya and will deliver clear public benefits.

9. Pursuant to the recommendation under paragraph 6, the Committee recommends that
the National Assembly resolves that the National Treasury, the Capital Markets
Authority, the Privatization Authority and any other relevant agencies give regulatory
guidance and approvals to enable smooth and lawful execution of the transaction.

lo. In relation to criteria for determining dominant position, CAK should be directed
to immediately calculate and disclose the current market shares of EAPC, Bamburi

Cement, and other major players to properly assess if the post-transaction entity,
through common control, holds a dominant position as per Section 23.

I l. In relation to criteria for determining dominant position, the mandate of CAK
should be interpreted to include ex-post facto assessments of dominance, even for
transactions that did not meet the notification threshold. The Authority should

proactively investigate whether this consolidation of shareholding under a single

beneficiary creates a defacto dominant position.

12.ln relation to criteria for determining abuse of dominant position, CAK should

use its powers under Section 2,+ of the Competition Act to initiate an investigation into
the conduct of the commonly controlled EAPC-Bamburi entity post-transaction.
Particular attention should be paid to pricing strategies, plant investment decisions,

and market allocation.

13. In relation to criteria for determining abuse of dominant position as a condition

for any future approvals (or as part of the ongoing court case), Kalahari Cement should

be required to submit and publicly disclose a legally binding memorandum on its
strategic plans for EAPC, guaranteeing operational independence, continued

investment, and non-collusion with Bamburi Cement.

l4,.In relation to abuse of buyer power, the ongoing market study being undertaken by

CAK of the cement sector should explicitly include an analysis of buyer power in the

chain of supply of the sector to identify and prevent potential future abuses under
Section 24A.
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MIN.NO NA/TICI%OL|/ 169: AI)OPTION OF THE REPORT

The Committee adopted the report having been proposed by Hon. Kitany Marianne Jebet,

M.P and seconded by Hon. Sakimba Parashina Samuel, M.P and further resolved that the

Secretariat undertakes the necessary polishing, refining, and consolidation of the

recorrunendations for tabling before the House.

MIN.NO NA/TIC/2O25/I7OI ADJOURNMENT AND DATE OF THE NEXT
MEETING
The meeting was adjourned at 2:35 pm. The next meeting will be held on notice.

Signature .... lqlrr )wDate

HON. BERNARD MASAKA SHINALI, MP CHAIRPERSON, DEPARTMNETAL
COMMITTEE ON TRADE, INDUSTRY AND COOPERATIVES
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EAST AI.ITICAI{ PORTLAND CEMENT PLC

SUBMISSIONS BY
CPA MOHAMED O. ADAN, MANAGING DIRECTOR

EAST AFRICAN PORTLAND CEMENT PLC

INQUIRY INTO THE PROPOSED SALE OF EAST AFRICAN
PORTALND CEMENT PLC (EAPC PLC) SHARES HELD BY

HOLCIM LIMITED TO KALAHARI CEMENT LTD

Tuesd.ay, 76th September, 2025 at 70.00am
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EAST AFRICAN PORTLAND CEMENT PLCE
Holdlng UfaTqelther

Rel : EAPC P Lc/ N A/ M D/T t c/ cto/ 199 2 5

Athi River Off Namanga Road
P.O Box 20-00204 Athi River
Tel: (254) 709 835 000/001
E-mail: info@.eapcc.co.ke

Website : www. eas tafricanpo rtland. com

August t9,2025

Clerk of the National Assembly,
Parliament Buildings,
P.O. Box 4L842 - 00100
NAIROBI

Dear Sir,

RE: INQUIRY INTO THE PROPOSED SALE OF EAST AFRICAN PORTTAND

CEMENT (EAPC) pLC SHARES HELD BY HOLCTM UMITED TO KALAHARI

CEMENT LTD

Reference is made to your letter REF: NA/DDCITIC/20251049 dated 15th August

2025 on the above subject.

Chair, thank you for the opportunity to respond to the matters raised by the
committee. We; EAPC PLC, hereby submit our comments and responses on the
issues as follows;

1. The resultint shareholder structure after the sale and whether it grants

the buyer effective control over EAPC Limited

EAPC Plc shareholding structure is as shown below:

i. Nationa! Social Security Fund (NSSF) 27%

ii. The National Treasury 25.3o/o

iii. Cementia Holdings AG L4.6%

iv. Associated lnternational Cement Ltd L4.6%

v. Bamburi Cement Ltd 12.5o/o

vi. Minority Shareholders ' 6%
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Cementia Holdings AG and Associated lnternational Cement Limited ard

subsidiaries of the Holcim Group. The prbposed sale of their shares to Kalahari

Cement Ltd will result in the acquirer holding 29.2% of the company's authorized

shares. Additiona!ly, the company maintains a close association with Bamburi

Cement Ltd, as outlined in the disclosure accompanying the notice of intent

regarding Holcim's stake acquisition in EAPC Plc. This will yield 41..7% stake in the

business.

2. The allocation of board representation post-sale

The current Board of Directors includes two members (out of five directors

representing shareholders) nominated by the Holcim Group, reflecting a

longstanding practice aligned with its historical 4L.7% ownership of the

company's authorized and issued shares. The Principal Secretary, State

Department for lndustry and a representative of the State Corporations Advisory

Committee also sit on the board by virtue of classification of the entity as a state

corporation. lt is expected that this Ievel of board representation will be available

to the acquirer upon completion of the transaction.

3. Existence and terms of shareholder agreements, particularly on

protections for minority shareholders and the government interests

There are currently no shareholder agreements in place. Government interests

are represented on the Board through the nomination of two directors-one from

the National Treasury and another from the parent ministry. Minority

shareholders are represented by a director appointed by the Government of

Kenya to act on their behalf. Additionally, the Chairman of the Board is appointed

by the Government of KenYa.

4. Safeguards on pensioners'funds (through NssF) and taxpayers'interests

The Company is actively implementing its five-year strategic plan, which runs

through June 2027, wilh notable progress already achieved. As part of this

strategy, the interests of pensioners and taxpayers, primarily through the pursuit

of value via dividends, are addressed.
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5. The buye/s strategic long-term plan for EAPC PIc; Measures to maintain
production in Kenya, protect employment levels, wages and benefits and

ensure alignment with government policy on industry and cement sector
goals and the methodology and basis for the share valuation

EAPC Plc currently has no visibility into the strategic direction of Kalahari Cement

Ltd following the proposed acquisition, as there has been no engagement or
communication on this matter. Accordingly, we respectfully request the
Committee to direct these inquiries to Kalahari Cement Ltd or the Holcim Group.

6. Plans for the Athi River land and other strategic company assets and

safeguards against underualuation or asset stripping

The Company is actively executing its five-year strategic plan through June 2027,
with significant milestones already achieved. Key initiatives include balance sheet

restructuring through the disposal of investment property at market value to
reduce liabilities and reinvest in plant refurbishment. These efforts aim to
enhance operational capacity, with a long-term target of capturing 30% market
share.

7. Details of any due diligence undertaken

The engagements between Kalahari Cement Ltd and the Holcim Group fall outside
the purview of EAPC Plc. As such, we cannot provide any information regarding

the due diligence conducted in relation to the proposed transaction.

8. Any other information you deem may assist the Committee during the
inquiry

The Company wishes to highlight its current period of stable and sustainable
growth following a significant turnaround. EAPC Plc is now firmly focused on
executing its strategic plan, which is closely aligned with and actively supports the
Government's national development priorities, such as the Affordable Housing
program and infrastructure expansion. We believe the Company's return to
profitability and positive trajectory is a testament to the efforts of all stakeholders.

A RESeoNSE To rRADE coMMrrrEE oN rNeurRy oF HoLcrM GRoup SHARES sALE To KALAHART cEMENT
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Our primary objective is to ensure this positive momentum is maintained without'
disruption, thereby safeguarding the value for our shareholders.

While we acknowledge the Committee's interest, we respectfully submit that the

Company's current focus is on operational continuity and delivering on its
commitments. We are confident in the existing regulatory frameworks overseen

by the Capital Markets Authority and the Competition Authority of Kenya to
appropriately review any corporate actions. We trust the Committee will consider

the importance of stability and allow these established processes to run their

course.

Conclusion

Chair, we would like to express our appreciation to the Committee for their time

and their attention in this matter. We are committed to working collaboratively

with the Committee to ensure that we continue to meet the expectations of al!

our stakeholders.

Yours Sincerely,

For: East African ortland Cement Plc

l

I
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*A

Mohamed O. Adan
MANAGING DIRECTOR

RESPONSE TO TRADE COMMITTEE ON INQUIRY OF HOLCIM GROUP SHARES SALE TO KALAHARI CEMENT
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'REPUBLIC 
OF KENTYA

THE NATIONAL TREASURY AND ECONOMIC PI.ANNING

Trlegraphic Address; 2292 I
FINANCE-NAIROBI
Fax No. 315779
Telephone: 2252299

Ref: TNT/CONF269/02'A'(89)

THE NATIONALTREASURY
P.O. Box 30fi)7 - 00100

NAIROBI
KENYA

24ft Septembe42025

Re:

SAMUEL NJOROGE, CBS
Clerk of the National Assembly
Padiament Buildings
Naitobi

Dear

INOUIRY INTO THE PROPOSED SALE OF EAST AFRICAN
PORTI.AND CEMENT (EAPCI PLC SHARES HELD BY
HOLCIM LIMITED TO KALAHARI CEMENT LTD

Reference is made to your letter No. NA/DDC /TIC/2025/065 dated 18'h

September 2025 regarding the above subject. I have been invited by the

Departrnental Committee on Trade, Industry and Cooperatives to a meeting on

Thursdayr 25* Septemberr 2025 to deliberate on issues arising from the above

matter.

The purpose of this letter is to submit'fhe National Tteasury's submission on the

same;

l. Context:

The proposed sale of East African Potdand Cement Plc is governed by the

following capital matkets legal framework:

1,. Section 31 (1A) of the Capital Markets Act and Regulation 8a (c) of the

which require approval of CMA where there is a transfer of securities

outside the Securities Exchange;

2. The elisibilitv reouirements stioulated under the Caoital Markets (Public
t 

-

which demand free

transferability of listed securities; and

3. Renrlation 5 of the Caoital Markets fTakeovers and Mersers) Resulations

2002, which mandates CMA to grant an exemption in certain circumstances



where a petsorl whc-r has acquired significant sharcholding in a company do

not wish tcl buy out other shareholders.

In December 2024, Hoicim'rnade a decisicrn'to exit some markets in Africa as part

of a globai strategy to streamlifle its operations. As a result of thrs decision, Holcrm

sold its businesses in Nigeria, Uganda,Tanzanta andZimbabwe. In Kenya, Holctm
(through its subsidianes Fincem and Kencem) entered into tn irrevocable

undertaking to sell 58.6 oh of its shareholding in Bamburi Cement Plc to Amsons

Industries (I9 Limited. I'he acquisition was concluded in December 2024

following a mandatory takeover offer by Amsons. The offet by Amsons also

targeted other shareholders of Bamburi leading to acquisition of 1,00o/o

shareholding in Bamburi Cement Plc.

2. Acquisition of East African Ponland Cement Plc shares by Kalahari
Cement Limited:

As required by the Regulation 4 (1), CMA was served with a Notice of Intention by
Kalahari Cement Lirnited onJuly 37.2025.
'Ihe background of the transaction is that rhe parties entered into a Share Purchase

Agreement dated 31 July 2025 ("SPA'), under wluch Kalahari Cement Limited will
acquire the followrng:

^) 
1.3,1,44,442 ordtnary shares in EAPC (represenung 1,4.60/o of the issued share

capital) from Associated Intemational Cement Lrmrted (AIC), a company
incorpotated under the laws of England; and

b) 73,L80,442 otdinary shares in EAPC (also representing 1,4.60/o) from Cementia

Holding AG, a company incorporated under the laws of Switzedand.
Holcim Limited is the ultimate beneficial owner of the 26,324,884 ordinary shares

in EAPC approximately 29.2o/o of the issued share capital, held through the above-
named subsidiades AIC and Cementia ("Sellers").
If successfully completed, the transaction will result in Kalahari and its related

parties, acquiring a controiling interest in EAPC, with a total sharehoiding of
approximately 41,.10h, rnclusive of the 1,2.5Y0 akeady held indirectly through
Bamburi Cement's stake in EAPC.

3. Legal Requirements and Procedure:

A person who has acquired effective control in a listed company is required to
follow the following procedure: 6

1. Issue a public announcement. X
2. Prepare, publish and serve a Notice of Intention on CMA, the Exchange,

the listed company as well as the Competition Authoriry of I(enya.
3. Apply for an exemption under Regulation 5 of the Capital Markets

ffakeovers and Mergers) Regulations 2002, where they do not wish to buy
out other shareholders.



Application for Exemption to mdke a mandatory takeover offer:

Resulations 4(3) of the Caoital Markets (Take-overs and Mersers) Resulations

2002 provides that where a person has acquired effective control in a listed

company and has no intention of making a take-over offer to the other
shareholders, shall make a public announcement and shall apply to the Authority
for exemption from the take-over requirements under regulation 5. Effective

control thteshold is from 250/o of the issued share capital and above.

Regulation 5(1) of the Regulations provides that the Authority may in writing grant

an exemption from complying with the provisions of regulation 4 to any particular

person or take-over offer or to any particulat class, category, description of
persons or take-over offers subject to such conditions as may be imposed by the

Authority.

According to Regulation 5 Q) an exemption may be granted on any of the

following gtounds:

7. an acquisition for the pulpose of a strategic investrnent in a listed company

that is tied up with management or any other technical support relevant to
the business of such company;

2. a management buy-out involving a majority of the employees of the offeree;

3. a restructunng of the listed company's share capital including acquisition,

amalgamation and any other scheme approved by the Authority;
4. an acquisition of a listed company in financial distress;

5. ^n acquisition of effective control arising out of disposal of pledged

securities;

6. the maintenance of domestic shareholding for suategic reason(s); or
7. any other citcumstances which in the opinion of the Authority serves public

intetest.

Kalahari sought an exemption pursuant to Regulation 5(2) of the Takeovers

Regulations on the grounds of being a strategic investor in a listed company that is

tied up with management or other technical support relevant to the business of
such company. The applicant also relied on circumstances which serve the public
interes! by ensurng that I&lahari, as a long-term strategic investot, assists EAPC
in achieving its strategic objectives whilst deeperung the capttal markets regime

which is vital for I(enya's economic prospenry.

Grant of Exemption:

After rer.iew of the application, the capital markets Authority granted the

exemption on the following conditions:



A. obtairung the requisite approvals from the Competition Authority of Kenya

as per part D of the ComPetition Act.

B. notification to, and approval of the material change by the Cabinet Secretary,

Ministry of Mining, Blue Economy and Maritime Affairs as per Sections

51f6) and [A of the Minins Act.

-

The prerequisite documents as per the Regulations are an announcement to

shareholders and issue of a Notice of Intention which is also published in the

newspapers. $7e confirm that Kalahari complied with all these requirements. The

relevant aflnouncements were published in the Darly Nation as well as the East

African Standard newspapers on August L,2025.

4- The Share Putchase Agreement and Conditions Precedent:

Kalahari entered into a Share Purchase Agtecment and each of the Seliets accepted

Kalahari's offer to acquire the shares. Completion of the transaction is conditional

upon the satisfaction or, where legally permissible, waiver of the following

conditions precedent:

4 Receipt of approval from the Competition Authority;

b) The granung by the CMA of an exemption to I(alahari under Regulation 5 of
the Capital Markets ('Iakeovers and Merge:s) Regulations 2002, exempting

IQlahari from the obligation to make a mandatory takeover offer to EAPC

shareholders;

.) Sfith respect to EAPC's mining licence, notification to and receipt of written

approval from the Cabinet Secretary for the Ministry of Mining, Blue Economy

and Maritime Affurs, in accordqnce with'sections ltf0) and 51(7) of the

Mining Acq 1",

d) Receipt from CMA of approval to impiement the transaction as a private

transfer; and

E Should Kaiahan opt to finance any portion of the consideration rather than pay

rt frrlly in cash, it shall provide the Sellers with an unconditional, irrevocable,

on-demand guarantee.

5. Policy on continued listing:

Kalahari does not intend to delist LIAPC upon completion of the proposed

acquisition. Instead, I&lahari plans to maintain EAPC's status as a publicly listed

company, recognizing the strategic vaiue of retaining a diverse base of local and

intemational investors as co-shareholders. IQlahari rrdicated its posiuon that a

continued listing will support EAPC's long-term growth ambitions by enhancing

access to both equity and debt capital markets when required. Maintaining EAPC's

listing will also offer investors the opportunity to participate in the growth of a key



a

?
player in the cemeflt industry, tvhich is r-nstrumental to inftastructure development

across I(enya, Uganda, and the btoader East Atrican region.

6. Conclusion:

After considering the application, CMA gmnted an exemption on August 5,2025.
The uansaction also got the following subsequent approvals:

^. Approvals by the Competition Authority of Kenya as per part D of the

Comoetition Act

-

b. Apptoval of the material change by the Cabinet Sectetary, Ministry of
Mining, Blue Economy and Maritime Affairs as per Sections 51(6) and

0\ of the Minino Act.

The National Tteasury therefore wishes to confi.rm to the Departmental
Comrnittee on Trade, Industry and Cooperatives thar:

1,. The proposed transaction was reviewed and an exemption gtanted as

requited undet the Capital Markets Gake-overs and Mergers) Regulations

2002.

2. AII disclosures to shareholders were made in accordance vdth the Capital

Markets Act and the Caoital Matkets (Take-overs and Mersers) Resulations

2002.

Yours Sincerely,

Hon. FCPA. John Mbadi Ng'ongo, EGH
CABINET SECRETARY
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THE COMPETITION AUTHORITY OF KENYA MEMORANDI.'M ON THE PROPOSED

ACQUISITION OF EAST AFRICAN PORTLAND CEMENT PLC BY KALAHARI

CEMENT LIMITED

A. Background

1. The Competition Authority of Kenya ("the Authority") in response to the invitation from

the Departmental Committee on Tradg Industry and Cooperatives regarding the

acquisition of East African Portland Cement Plc by Kalahari Cement Ltd, makes its

submissions as follows:

2. The Authority is established by section 7 of the Competition Act, Cap 5{X ("the Act").

The Authority's key mandate, among othere, ie regulation of market etxrcture. This

involvee analyzing and thereafter approving or disapproving mergers/takeovers in all

the eectors of the Kenyan economy.

3. The analysis focuses on identifying the potential impacts on competition and public

interest arishg from merger transactions.

4. It is important to highlight, ab initio, that Kenya's metger regime is euepeneory. 1'-his

mezrns that any merger fatling under the precincte of the Competition Act ie not

enforceable without the approval of the Authority.

5. The law provides that a metger occurs when one or more undertakings directly or

indirectly acquire or establish direc't or indirect control over the whole or Part of the

bueineee of another undertaking. The terms merger and takeover are used

interchangeably.

6. Section 41 of the Act further explains the various ways in which a merger can be

achieved. These include: -

(a) The purchase or lease of shares, acquisition of an interest, or purchase of assets

of the other undertaking in question;

d3,
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(b) The acquisition of a controlling interest in a section of the business of an

undertaking capable of itself being operated independently whether or not the

business in question is carried on by a company;
(c) The acquisition of an undertaking under receivership by another undertaking

either situated inside or outside Kenya;

(d) Acquiring by whatever means the controlling interest in a foreign undertaking
that has got a controlling interest in a subsidiary in Kenya;

(e) In the case of a conglomerate undertaking, acquiring the controlling interest of
another undertaking or a section of the undertaking being acquired capable of
being operated independently;

(f) Vertical integration;
(g) Exchange of shares between or among undertakings which result in

substantial change in ownership structure through whatever strategy or
means adopted by the concerned undertakings; or

(h) Amalgamation, takeover or any other combination with the other undertaking.

7. Control may be procured through, inter nlia:

i. Acquiring over 50'/o ol the issued shares;

ii. Majority votes cast at a general meeting and

iii. Acquisition of powers to veto key decisions.

8. Section 42 of the Act (under Part IV of the Act on Control of Mergers) prohibits
implementation of mergers by undertakings unless the proposed merger has an approval

from the Authority in accordance with section aZ Q) of the Act.

9. Any parties that implement a merger without the approval of the Authority are liable
to a penalty and the merger is not enforceable in law. ln addition, the Authority may
revoke a merger if it approved it without adequate information or through parties

providing misleading information.

10. The Persons entitled to notify the Authority of a proposed merger are undertakings
which are defined under Part I of the Act as:

"nny business intended to be cnrried on, or carried on for gain or reward by n person, a

partnership or a trust in the production, suytply or distribution of goods or proaision of nny

seruice, ond includes a trnde nssociation."

11. These undertakings include cement manufacturing companies. To facilitate analysis of
merger applications emanating from regulated sectors, the Authority pursuant to section
5 of the Competition Act, has developed MOUs with sector regulators. [n regard to

?g
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mergers which may occur through privatization process, the Privatization Commission

usually consults the Authority.

B. MergerApplicadon Proceee

12. The process for merger application and review is detailed in Sections 4T49 of. the Act.

13. The Act in Section 43 places a mandatory obligation on each of the undertakings to a

proposed merger to notify the Authority in writing or in the prescribed manner.

14. The Authority may give an approval, decline to give approval or give an approval for

the implementation of the merger with conditions. Section 46 (2) of the Act sets out the

criteria for merger determination which the Authority considers relevant to a proposed

merger.

15. The process, in summary, to which a proposed merger notification is subiected to is as

follows:

The undertakings make a mandatory notification in writing to the Authority;

The Authority assesses the application and if further information is required it

may request for such information within thirty (30) days of the date of receipt of

the notification or invite the undertakings for a hearing conference;

The Authority may:

a. If necessary, invite the views of relevant stakeholders;

b. Consult the Govemment agency or Ministry responsible for the

administration of any law governing the sector in which the parties to a

merger operate in.

After the process in (ii) above has taken place, the Authority is then required by

the Act to assess the application taking into account the submissions, if any, by the

interested parties and the Government agency or Ministry, responsible for the

sector.

The Authority has a mandatory obligation to:

a. Make a determination within sixty days after receipt of the complete

information; and

b. Communicate the decision by Notice in writing with respect to the merger

notification

The Notice is then published in the Gazette informing the public of the decision.

16. [n making a determination, the Authority considers: -

g

il.

ul.

lv

vl.
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i.

lL

Extent to which the proposed merger would be Iikely to prevent or lessen
competition or to restrict trade or the provision of any service or to endanger the
continuity of supplies or services;

Extent to which the proposed merger would be likely to result in any
undertaking including an undertaking not involved as a party in the proposed
merger, acquiring a dominant position in a market or strengthening a dominant
position in a market;

Extent to which the proposed merger would be likely to result in a benefit to the
public which would outweigh any detriment which would be likely to result
from any undertaking, including an undertaking not involved as a party in the
proposed merger, acquiring a dominant position in a market or strengthening a

dominant position in a marke|

Extent to which the proposed merger would be likely to affect a particular
industrial sector or region;

tv

v' Extent to which the proposed merger would be likely to affect employmen!

vi' Extent to which the proposed merger woutd be likely to affect the ability of small
undertakings to gain access to or to be competitive in any markeu

vii' Extent to which the proposed merger would be likely to affect the ability of
national industries to compete in intemationar markets; and

viii' Benefits likely to be derived from the proposed merger relating to research and
development, technical efficiency, increased production, efficient distribution of
goods or provision of services and access to markets.

17' Therefore, the Authority must generally use a balancing approach in assessing the
substantial Iessening of competition test and public interest test while ensuring that the
principle of merger specificity is maintained. Additionally, the concept of counterfactual
is applied in assessing the effects of a merger on competition and/or the public interest
tests' This involves comparing the situation that would result from the notified merger
with the situation that would have prevailed without the merger.

18' Also' the Authority takes into consideration how a proposed merger is likely to ealvage
a failing or dormant undertaking thus ensuring that the finn does not exit the market
which would be detrimental to the economy and consumers.

g
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19. In addition, section 47 of the Act provides for revocation of approval of a proposed

merger whose decision was based on materially incorrect or misleading information or

any condition attached to the approval is not complied with'

20. Section 49 of the Act stipulates that an aPProval of a proposed merger does not relieve

undertakings from complying with any other applicable laws'

21. The Act provides for an appeal Process to any Person aggrieved by a determination of

the Authority which is to be made to the Competition Tribunal. Additionally, a Person

dissatisfied with the decision of the Tribunal may appeal to the High Court against that

decision within thirty days after the date on which a notice of that decision has been

served.

22.Lastly, Rule 14 of the Competition (General) Rules,2019, undertakings may seek an

advisory opinion from the Authority on whether there is a need to notify the transaction

in accordance with section 43 (1) of the Act onpra bono basis and welcomes parties for

pre-notification meetings'

23. However, we would like to point out that the Authority does not get involved in the

negotiations between shareholders, valuation and closing the deal. The Authority's

attention is not attracted to ehareholders gaine but rather to the effect of the merger on

the market and specifically consumers.

C. Prwious merger notifications in the Cement Induetry

24. Highlighted below are some of the mergers approved by the Authority in the cement

industry. One of them met the thresholds for COMESA notification and was therefore

iointly handled by the Authority and the COMESA Competition Commission, a regional

competition regulator.

25. In 2019, the Authority received a merger notification regarding the proposed acquisition

of control of all the Kenyan business, assets and properties of ARM Cement Plc, which

was under Administration then, by National Cement Company Limited. After the

Authority's assessment the transaction was approved on 4rh October, 2019, with

conditions addressing public interest concems.

26. On 10,h ]uly,2024, Amsons Industries (K) Ltd wrote to the Authority informing it on the

notice of intention to make a take-over offer proposing to acquire up to 100% of the

ordinary shares of Bamburi Cement Plc and its subsidiaries. Subsequently, since the

transaction met the thresholds for COMESA notification, 10th September, 2024, the

COMESA Competition Commission sought the Authority's views on the effects of the

a, ?
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transactions on the Kenyan market. After the Authority's assessment, the Authority
recommended that the aspects of the proposed transaction relating to Kenya be approved
unconditionally since no concems were determined.

27'Lastly, on 15th luly,2025 the Authority received a notification regarding the proposed
acquisition of.the business and assets of Savannah Cement Limited (under receivership)
by Savannah Cement 2025 Limited.

28' The target firm was a failing firm since it was unable to meet its obligations as a result of
its financial performance declining since 2019 resulting to its inability to meet financial
commitments on a timely basis and erosion of its net worth. The company was indebted
to various classes and categories of creditors. In addition, there were delayed in
payments to suppliers and further led to the accumulation of the debt. Based on the
target's financial report for 2020, the firm would reasonably be expected to exit the
market if it was not acquired.

29' However, under the proposed transaction, the acquirer will acquire the target's business
and assets, thereby preventing their exit and ensuring their continued productivity and
preservation. It is anticipated that salvaging the target's business will potentially create
additional employment opportunities. Therefore, the transaction was approved without
conditions on August ?.5,th,2025 since it was unlikely to lead to a substantial prevention
or lessening of competition and no negative public interest concems were envisaged.

D' Kalahari Cement Limited (Kalahari) and Eaet African portland Cement plc (EApCC)

30' On 31"t July, 2025 the Authority received a notice of intention by Kalahari Cement
Limited (Kalahari) to acquirer: 1) 73,lK,Mzordinary shares in EApCC from Associated
International cement Limited, and 2) l3,lgo,Mz ordinary shares in EApCC from
Cementia Holding AG through a private transaction.

3'l' Further, on 13th August,2025, the Authority received a request for advisory regarding
acquisition of shares in EAPCC by Kalahari upon entering into a share purchase
agreement dated 31il July,20?5, Pursuant to which and subject to completion of the SpA
in accordance with its terms.

32' The proposed transaction involves the acquisiti on of 29.2yoof the shares in East African
Portland Cement PLC from Associated lnternational Cement Limited and Cementia
Holdings AG by Kalahari Cement Limited.

33' The Authority has undertaken a review of the advisory opinion request to establish
whether the parties need to notify the transaction in accordance with Section 43(1) of the

?
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Act. Both Bamburi Cement and Kalahari Cement Limited are under the ultimate control

of Edhah Abdallah Munif. Post-transaction he will have 41..7o/o shareholding in EAPCC

through the entities he controls.

34. The 4l.7Yo will not result in acquisition of control directly by Mr. Munif. Additionally,

the shares do not confer any veto rights that would amount to indirect control. Therefore,

the proposed transaction DOES NOT amount to a merger as outlined in Para 5. This is

due to the fact that there will be no change in control of the target undertaking as

highlighted in Para 7.

35. Having concluded the assessmen! the Authority has advised the parties accordingly.

D. Cutclurton

35. The Authority wishes to highlight to the Committee thaU

a. Kenya has a suspensory merger regime that bars implementation of mergers

without an authorizing order from the Authority;

b. The parties sought an advisory opinion as per the provisions of Rule 14 of the

Competition (General) Rules, 2019 which has been rendered;

c. Based on the information provided by the parties, the Authority opined that the

proposed transaction does not require notification before its implementation.

d. In light of (c) above, the Authority is legally constrained from conducting a

competition and public interest assessment since the transaction is not notifiable

in accordance within Section 42 of the Act.

G

a
t

David K. Kemei

DIRECTOR.GENERAL

25e August,2025
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THE COMPETITION AUTHORITY OF KENYA'S RESPONSE TO INQUIRY INTO THE

PROPOSED SALE OF EAST AFRICAN PORTLAND CEMENT (EAPC) PLC SHARES BY

HOLCIM LIMITED TO KALAHARI CEMENT LIMITED

A. BACKGROUND

1. The Competition Authority of Kenya ("the Authority") in response to the National

Assembly's letter dated 18th September,2025 regarding the inquiry into the proposed sale

of East African Portland Cement (EAPC) Plc shares held by Holcim Limited Kalahari

Cement Ltd, makes its submissions as follows:

2. The Authority is established by section 7 of the Competition Act, Cap 504 ("the Act") to

promote and safeguard competition in the national economy.

B. RESPONSES

a) Safeguards in place to ensure that the sale of shares does not create monopolistic

structure contrary to the competition regulations

3. Monopolistic structure safeguards are provided for in the Competition Act, Cap 504 of

the Laws of Kenya ("the Act"), which establishes the legal framework to promote and

protect competition, prohibit restrictive trade practices and the regulation of mergers.

4. The Authority, as provided for in the Act, is mandated to review and scrutinize mergers

that meet the notification thresholds, including the sale and acquisition of substantial

shares that could result in a party establishing market Power. To achieve this, the

Authority has developed procedures and guidelines that guides it in defining the relevant

market in notified merger transactions and assessing the merger's likely effect on

competition and public interest.

5. In assessing the tikely effect of a merger on competition, the Authority considers, among

others, the extent to which the proposed merger would be likely to result in any

undertaking including an undertaking not involved as a party in the proposed merger/

acquiring a dominant position in a market (more than 50% market share) or strengthening

a dominant position in a market.

?l
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6. The merger analysis process, depending on the nature of the proposed transaction, mdy
entail engaging all the players in the relevant value chain to obtain necessary data to aid
in determination.

7. If the Authority identifies substantial likely anti-competitive effects, including the
possible creation of a monopoly, it can approve the merger with structural or behavioral
remedies in the form of imposed conditions, or prohibit the transaction altogether to
safeguard competition in the relevant market. The remedies may include divestitures,
realignment of assets or conditions on ongoing anti- competitive conduct to preserve
competition.

b) Review of Kalahari Cement Limited (Kalahari) and East African Portland Cement Plc
(EAPCC) transaction within the confines of the Act

8. The Kenya's merger regime is suspensory. This means that any merger falling in
Authority's key mandate, among others, is addressed through regulation of market
structure. This involves analyzing and thereafter approving or disapproving
mergers/takeovers in all the sectors of the Kenyan economy.

9. The analysis focuses on identifying the potential impacts on competition and public
interest arising from merger transactions.

10. It is important to highlight, ab initio under the precincts of the Competition Act is not
enforceable without the approval of the Authority.

11. The law provides that a merger occurs when one or more undertakings directly or
indirectly acquire or establish direct or indirect control over the whole or part of the
business of another undertaking. It should be noted here that the terms 'merger' and
'takeover' are used interchangeably.

12. Section 41 of the Act further explains the various ways in which a merger can be

achieved. These include: -

(a) The purchase or lease of shares, acquisition of an interes! or purchase of assets

of the other undertaking in question;
(b) The acquisition of a controlling interest in a section of the business of an

undertaking capable of itself being operated independently whether or not the
business in question is carried on by a company;

(c) The acquisition of an undertaking under receivership by another undertaking
either situated inside or outside Kenya;
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(d) Acquiring by whatever means the controlling interest in a foreign undertaking

that has got a controlling interest in a subsidiary in Kenya;

(e) In the case of a conglomerate undertaking, acquiring the controlling interest of

another undertaking or a section of the undertaking being acquired capable of

being operated independently;
(f) Vertical integration;
(g) Exchange of shares between or among undertakings which result in

substantial change in ownership structure through whatever strategy or
means adopted by the concerned undertakings; or

(h) Amalgamation, takeover or any other combination with the other undertaking.

13. Control may be procured through, inter alia:

i. Acquiring over 50% of the issued shares;

ii. Majority votes cast at a general meeting; and

iii. Acquisition of powers to veto key decisions.

14. The subject transaction was filed as a request for advisory opinion as provided for under

Rule 14 of the Competition (General) Rules, 2079, undertakings may seek an adaisory opinion

from the Authority on whether there is a need to notifu the transaction in accordance with section

43 (1) of the Act.

15. The Authority concluded that the acquisition of the 47.7% shareholding will not result in

the acquisition of control directly by Mr. Edhah Munif. Additionally, the shares do not

confer any veto rights that would amount to indirect control. Therefore, the proposed

transaction did not amount to a merger. This is due to the fact that there will be no change

in control of the target undertaking.

16. However, pursuant to section 9 (g) of the Act, the Authority, on its own motion, is

currently undertaking a market study in the cement sector to be completed by the end of

October,2025.

77. The market sfudy seeks to understand the cement market strucfure, concentration and

the overall market dynamics, by collecting historical data trends regarding prices,

production capacity/output and demand. To establish the financial performance of the

market players and the efficiency of the current Public Interest Test. Additionally, the

study will establish whether there is presence of cartel conduct in the market the impact

of buyer power on small and medium-sized enterprises in the cement value chain and

further to understand the contracfual practices between cement manufacturers and

distributors/retailers, and whether these may amount to exploitative conduct.
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c) The likely effect on market fairness and investor confidence if one party gains

dominant control over the sale of shares

18. In this transaction no party is expected to gain dominance over the other, since there is

no acquisition of control over the target undertaking at the onset.

19. However, the Authority in making its determinafion of a proposed merger, prevents

acquisition of dominance as provided for in section 46 (2) (b) of the Act which states that:-
(2) The Authority may base its determination in relation to a proposed merger on any criteria

tohich it considers releaant to the circumstances inaolaed in the proposed merger, including- (b)

the extent to which the proposed merger utould be likely to result in any undertaking, including

an undertaking not inaolaed as a party in the proposed merger, acquiring a dominant position in

a market or strengthening a dominant position in a market.

d) Public interest considerations in preventing monopolistic tendencies in this Share

transfer

20. The Authority received a request for advisory regarding acquisition of shares in EAPCC

by Kalahari on 13th August, 2025 upon entering into a share purchase agreement dated

31il ]uly, 2025, pursuant to which, and subject to completion of the SPA in accordance

with its terms.

21. The Authority reviewed the advisory opinion request to establish whether the parties

need to notify the transaction in accordance with Section a3(1) of the Act. Both Bamburi

Cement and Kalahari Cement Limited are under the ultimate control of Edhah Abdallah

Munif. Post-transaction he will have 41.7% shareholding in EAPCC through the entities

he controls.

22. The 41.7% will not result in acquisition of control directly by Mr. Munif. Additionally,
the shares do not confer any veto rights that would amount to indirect control. Therefore,

the proposed transaction DOES NOT amount to a merger as outlined in Para 6. This is

due to the fact that there will be no change in control of the target undertaking as

highlighted in Para 7.

23. Consequently, the Authority did not conduct any assessment on public interest to

prevent any monopolistic tendencies as the transaction does not satisfy the definition of

a merger within the meaning of the Act.

e) What mechanisms exist to protect minority shareholders from the risks of
monopolization?

G)
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24. When making a merger determination the Authority assesses whether the proposed

transaction may lead to competition concerns hence prevention of substantially lessen or

prevent competition which prevents a majority shareholder from acquiring

overwhelming control without regulatory scrutiny.

25. Additionally, the Act prevents against Abuse of Dominance under sections 23 and 24 of

the Act. This means that even if one shareholder gains a dominant position, they cannot

abuse this dominance to the detriment of the market, competitors, or indirectly, minority

shareholders.

f) INTERNATIONAL BEST PRACTICES

The Department of fustice (Dof), USA

26. The U.S Department of Justice (Do]) and the Federal Trade Commission (FTC) merger

guidelines identify the procedures and enforcement practices the Do| and the FTC ("the

Agencies") most often use to investigate whether mergers violate the antitrust laws. The

Agencies enforce fuction 7 among other Sections of the Clayton Actr. The Congress has

charged these Agencies with administering these statutes as part of a national policy to

promote open and fair competition, including preventing mergers and acquisitions that

would violate these laws.

27. Section 7 of the Clayton Act prohibits mergers and acquisitions where "in any line of

corrunerce or in any activity affecting commerce in any section of the country, the effect

of such acquisitions may be substantially to lessen competition, or to tend to create

monopoly." Therefore, the US merger regime is considered to be non-suspensory which

means that mergers can be implemented without a prior approval from the DoJ. Further

Section 7 was designed to arrest anticompetitive tendencies in their incipiency. The Act

therefore requires the Agencies to assess whether mergers present risk to competition.

28. In addition to the Clayton Act, the Do| merger regime is guided by the Merger Guidelines

in assessing whether a merger presents sufficient risks to warrant an enforcement action.

These frameworks are tailored for industry-specific market realities ranging from market

structure to direct evidence of the effect on competition, to examine whether the

proposed merger may harm competition. To promote efficient review, for any given

transaction, the Agencies may limit their analysis to any one Guideline or subset of the

Guidelines that most readily demonstrates the risks to competition from the transaction.

https://www.eovinfo.sov/content/pke/COM PS-3049/pdf/COM PS-3049. odf
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29. The Dof enforces antitrust laws like the Sherman Act which prohibits monopolies that

stifle competition and harm consumers. It identifies that market power and monopoly

power are related but not the same. The Supreme Court has defined market power as

"the ability to raise prices above those that would be charged in a competitive

market, and monopoly power as "the power to control prices or exclude competition.

monopoly power requires, at a minimum, a substantial degree of market power.

Moreover, before subjecting a firm to possible challenge under antitrust law for

monopolization or attempted monopolization, the power in question is generally

required to be much more than merely fleeting that is, it must also be durable.

30. Monopoly Power is demonstrated by both (1) a high share of the relevant market (or in

the case of attempted monopolizatron, has a dangerous probability of attaining) and (2)

there are entry barriers. Parameters of identifying monopoly power include:

Market shares - courts have required a dominant market share to infer monopoly
power, significance of a dominant market share and market-share safe harbor. A
market share of gteater than fifty percent (50%) has been necessary for courts to
find the existence of monopoly power. If a firm has maintained a market share in
excess of two-thirds for a significant period and the firm's market share is unlikely
to be eroded in the near future, the Department believes that such facts ordinarily
should establish a rebuttable presumption that the firm possesses monopoly power.
Durability of market power - firm cannot possess monopoly power in a market unless

that market is also protected by significant barriers to entry.

DG Competition ("DG COMP") - EU

31. The DG Comp is a suspensory merger regime that regulates mergers to the extent that

they do not impede competition. The annual turnover of the combined businesses

exceeds specified thresholds in terms of global and European sales, the proposed merger

must be notified to the European Commission. Below these thresholds, the national

competition authorities in the EU Member States may review the merger, under the

applicable national merger control rules.

32. Article 1,02 of the Treaty on the Functioning of the European Union (TFEU) prohibits

abusive conduct by companies that have a dominant position on a particular market.

33. It is essential to assess dominance because a dominant position can only exist on a

particular market. Before assessing dominance, the Commission defines the product and

the geographic markets.

ll
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i. Relevant product market - made of all products/services which the consumer

considers to be a substitute for each other due to their characteristics, their prices

and their intended use; and

ii. Geographic market - area in which the conditions of competition for a given

product are homogenous.

34. Market shares are a useful first indication of the importance of each firm on the market

in comparison to the others. The Commission's view is that the higher the market share,

and the longer the period of time over which it is hel4 the more likely it is to be a

preliminary indication of dominance. If a company has a market share of less than

40o/o,it is unlikely to be dominant.

35. The Commission also takes other factors into account in its assessment of dominance,

including the ease with which other companies can enter the markef whether there are

any barriers to this; the existence of countervailing buyer power; the overall size and

strength of the company and its resources and the extent to which it is present at several

levels of the supply chain (vertical integration).

36. The Commission, in conclusion, notes that to be in a dominant position is not in itself
illegal. A dominant company is entitled to compete on the merits as any other

company. However, a dominant company has a special responsibility to ensure that its

conduct does not distort competition.

37. The main aim of enforcing competition law revolves around balancing between

beneficial market power and market power that is detrimental to consumer welfare. The

Authority under Section 3 of the Act has the mandate to enhance the welfare of the people

of Kenya by promoting and protecting effective competition in markets and preventing

unfair and misleading market conduct in order to:

a) Increase efficiency in the production, distribution and supply of goods and

services;

b) Promote innovationi

c) Maximize the efficient allocation of resources;

d) Create an environment conducive for invesfrnenf both foreign and local; and

e) Promote the competitiveness of national undertakings in world markets.

a igur^s I
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38. Further, Section 9 (g) of the Act permits the Authority to carry out inquiries, studies and

research into matters relating to competition and protection of the interests of consumers.

39. The cement industry has recently faced significant pricing challenges, primarily due to

decrease in demand. According to the Economic Survey, 2024, cement production

dropped by 1.8% from 9,79'1.4 thousand tons in 2022 to 9,616 thousand tons in 2023.

Similarly, cement consumption declined from 9,494 thousand tons in 2022 to 9,201,

thousand tons in 2023. The declining rate can be attributed to the current economic state

which has in turn fostered increased production cost (raw materials and the entire

production of cement) with a decrease in demand.

40. Production and consumption levels have been steadily rising side-by-side with a slight
decline in2023. However, the quantities of exports have also been on the rise with a sharp

upsurge in 2023, contrary to the imported quantities, which maintained levels below 50

million tonnes over the five years.

41. The steady rise in production and consumption suggests a generally expanding markef

but the sharp upsurge in exports in 2023 could indicate manufacturing prioritizing
external markets over the local market possibly due to higher export prices or more

profitable foreign demand at the expense of local supply. If domestic availability is

squeezed, this could lead to price hikes, reduced consumer choice, or increased market

concentration especially if only a few large firms control both local and export channels.

42. Over the years, the cement industry has been inhabited by established market players:

Bamburi Cement Plc, Mombasa Cement Limited, East Africa Portland Cement Company

(under acquisition), Savannah Cement Limited (currently under administration), ARM

Cement Limited (acquired by National Cement Limited in 2019), Rai Cement,Karsan

Ramji & Sons Limited (Ndovu Cement) and National Cement Company Limited. These

players compete vigorously, both on price and through distribution networks across the

country. In addition, the Kenyan market is served by imports from Uganda, Tanzania

(such as Hima Cement and Tororo Cement in Uganda, Dangote Cement and Tanga

Cement in Tanzania), other COMESA member states and overseas producers in Asia.

43. Unwarranted concentration of economic power in the cement industry may be as a result
of few market players who are dominant and results to sharing of strategic information:
pricing strategies, customer lists and future plans between competitors, unreasonably
reduced innovation, coordinated behavior which reduces competition.In addition, cross-

directorship in the cement industry stifles new entrants to maintain their dominant
positions.

44. Following the above, it is of interest to the Authority to establish the working dynamics

of the cement industry to appreciate any underlying issues that may be affecting

investment, both for current and future reference. ln light of this and in addition, the

?
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Authority is currently undertaking a surveillance into the entire cement industry value

chain to appreciate any underlying issues including the market structure and estimated

market shares of the key players, arnong others.

45. The Authority wishes to highlight to the Committee tha!

a. The parties sought an advisory opinion as per the provisions of Rule 14 of the

Competition (General) Rules,2019 which has been rendered based on the fact that the

proposed transaction would not lead to a change in control and hence no notification

is required before implementation; and

b. The Authority is currently undertaking a market study on the cement industry to

identify, among others, the structure of the market, the players and competition

attributes.

David K. Kemei

DIRECTOR.GENERAL

25s September,20?5l
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246 September,2O25

Jeremiah Ndombi, MBS
Clerk of the.National Assembly
Main Parliament Buildings
NAIROBI

RE: INQUIRY INTO THE PROPOSED SALE OF EAST AFRICAN PORTLAND CEMENT
(EAPC) PLC SHARES HELD BY HOLCIM LIMITED TO KALAHARI CEMENT LTD

Hon. Chair and members of the Committee

Pursuant to a letter dated 18th September,2025 under Ref. NA/DDC/TlCl2025l061 the
Hon. Solicitor Ceneral has been requested to appear before the Departmental
Committee on Trade, lndustry and Cooperatives to submit on the following issues:

a) Clarify to the Committee, the legal and regulatory requirements with regard to
the proposed sale of share.

b) The role of the Attorney General in the proposed sale of shares in EAPC,
including the provision of legal advice.

c) Provide any approvals, opinions or certifications the Attorney General issued
in connection with the proposed sale of shares.

d) Appraise the Committee on tlre steps taken to ensure alignment witlr
constitutional provisions such as public participation and stakeholder's
engagement, equity and accountability in the proposed sale of shares.

e) Advise whether the terms of the proposed transaction protect citizens from
exploitation or loss of strategic assets are in place and indicate any safeguards
or conditions precedent in place.

0 lnform the Committee on the relevant laws against monopolistic practices and
whether the transaction creates unfair market dominance.
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P.O. Box40l l2-00100, NAIROBI. KENYA, TEL: +254 202227461/2251355/071 19445555/0732529995
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E-MAIL: legal?)justicc go.kc WEBSITE: 11111:jrUttqq.go.kc
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g) Clarify on the legality, agreements or shareholder arrangements in relation to
the proposed sale.

h) Advise on whether the governance structure of EAPC complies with the
Companies Act, Cap 486, State Corporations Act, Cap 446 and any other
relevant laws.

i) Highlight ongoing or possible court challenges and advise on measures to
mitigate or resolve thenr.

Having reviewed the issues, we respond as follows

Clarify to the Committee, the legal and regulatory requirements with regard to the
proposed sale of share.

Capital Markets Authority Approval

1) The EAPC being a listed company is required to comply with the regulations and
requirements as provided by the Capital Markets Authority (CMA).

2) The Capital Markets (Take-Overs And Mergers) Regulations, Legal Notice No. 126
of 2002 provides for the manner by which an entity may exercise "effective
control" over another by acquisition of shares.

3) According to the Regulation 3, "effective control" is triggered when, inter alia, a

person holds more than 25olo but less than 50% of the voting shares of a listed
company, and who acquires in any one year more than 5% of the voting shares of
such company.

4) Regulation 4 provides that a company that desires to exercise "effective control"
should therefore announce the proposed offer by press notice and serve a notice of
intention, in writing of the take-over scheme in compliance and in the manner
stipulated in this Regulation.

5) Regulation 5 provides that CMA may in writing grant an exemption from
complying with the provisions of regulation subject to such conditions as may be
imposed by the Authority.The granting of an exemption shall, however, serve the
wider interests of the shareholders and the public.

6) This Office is not aware if above requirements have been undertaken by EAPC and

and whether CMA has issued the requisite approval or exemption, as the case may

be.

tion Authori of Ke a CA

7) Section 23 of the Competition Act, Cap 504 describes "dominant undeftaking" to
mean an undertaking which:

2



t

favourable ternls, a proportion of those securities that is as nearly as
practicable equal to the proportion in nominal value held by the person
of the ordinary share capital of the company; and

b) the period during which any such offer may be accepted has expired
or the company has received notice of the acceptance or refusal of every
offer so made.

15) Section 348 further provides that if the directors of a company are authorized for
the purposes of Section 329 (by resolution of the company whether generally or
otherwise), the company may by special resolution resolve that Section 338 (right
of pre-emption) does not apply to a specified allotment of equity securities to be
made in accordance with that authorization; or applies to such an allotment with
such modifications as may be specified in the resolution.

16) The sale of EAPC shares should be undertaken in accordance with the Companies
Act, Articles of lncorporation including existing shareholders approvals and right of
refusal, if applicable.

The role of the Attorney Ceneral in the proposed sale of shares in EAPC, including the
provision of legal advice.

17) The role of the Office of the Attorney Ceneral is provision of legal advisory if and
when requested by EAPC. Currently EAPC has not requested any legal advise in
this matter

Provide any approvals, opinions or certifications the Attorney Ceneral issued in
connection with the proposed sale of shares.

18) This Office has not provided any approvals, opinions or certifications in this matter
to EAPC or at all noting that non has been requested for.

Appraise the Committee on the steps taken to ensure alignment with constitutional
provisions such as public pafticipation and stakeholder's engagement, equity and
accountability in the proposed sale of shares.

19) This Office is not aware of any steps taken in relation to public participation and
stakeholder engagement. EAPC should be able to provide an update on
compliance.

20) The Office is ready and willing to assist EAPC in undeftaking public participation
and stakeholder engagement if and when requested by EApC.

4



a) produces, supplies, distributes or otherwise controls not less than one-half of
the total goods of any description which are produced, supplied or distributed
in Kenya or any substantial part thereof; or

b) provides or otherwise controls not less than one-half of the services which are
rendered in Kenya or any substantial part thereof.

c) though not dominant, controls at least 40% but not more than 50% of the
market share unless it can show that it does not have market power; or

d) controls less than 40o/o of the market share but has nrarket power.

8) Section 41 (1) of the Competition Act, further stipulates that a merger occurs when
one or more undertakings directly or indirectly acquire or establish direct or
indirect control over the whole or part of the business of another undertaking.

9) According to Section 41(2) (a) a merger may occur where an entity purchases or
leases shares, acquisition of an interest, or purchase of assets of the other
undertaking in question. Section 41(3) specifies that a person controls an
undeftaking if it beneficially owns more than one half of the issued share capital of
the undertaking.

10) CAK is required to determine whether the proposed sale of shares amounts to a

direct control or indirect control as contemplated under Section 41 of tlre
Competition Act and whether it is subject to the notification requirement.

11) CAK should should therefore apply both competition and public interest tests in
determining whether the transaction should be: (i) approved; (ii) declined or (iii)
approved with conditions.

'12) ln this regard, CAK may use a balancing approach in assessing the competition test
and the public interest test in deternrining whether the merger will create or
strengthen a dominant position held by one or more undertakings in a market in
Kenya or a substantial part of Kenya.

Companies Act, Cap 486

13) Section 329 provides that the directors of a company may exercise a power of the
company to allot shares in the company; or grant rights to subscribe for or to
convert any security into shares in the company, only if they are authorized to do
so by a resolution of the company.

14) Section 338 (1) of the Companies Act provides that existing shareholders shall
have the right of pre-emption/right of refusal. The same provides that:

A company shall not allot equity securities to a person on any terms unless:

a) the company has made an offer to each person who holds ordinary
shares in the company to allot to the person on the same or more

3
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28) The governance structure of EAPC should therefore be in accordance with its
Articles of lncorporation and Memorandum of Association as read together with

the Companies Act.

Highlight ongoing or possible court challenges and advise on measures to mitigate or
resolve them.

29) At the moment, the Office is not aware of any ongoing or possible court
challenges that requires to be mitigated.

J. Mose CBS
SOLICITOR GENERAL

,
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Advise whether the terms of the proposed transaction protect citizens from exploitation
or loss of strategic assets are in place and indicate any safeguards or conditions
precedent in place.

21) This Office has not been provided with any terms of the transaction hence at this
point we are unable to advise whether the terms protect citizens from exploitation
or loss of strategic assets.

22) Once the Office is provided with the transaction documents we shall be able to
guide in accordance with the law and ensure safeguard of citizens and protection
of strategic assets.

lnform the Committee on the relevant laws against monopolistic practices and whether
the transaction creates unfair market dominance.

23) This has already been canvassed above under the heading " Clarifii to the
Committee, the legal and regulatory requirements with regard to the proposed sale
of share" . The Committee is requested to refer to the submissions herein above.

Clarify on the legality, agreements or shareholder arrangements in relation to the
proposed sale.

24) The Office has not had sight of the transaction documents or proposed shareholder
arrangement from EAPC, hence we are handicapped to clarify on the proposed
sale at this moment.

25) We undertake do so when provided with the requisite transaction arrangements for
the proposed sale. We have however provided the legal requirements under
various statutes in the initial submissions herein and the roles of CMA, CAK and
compliance wlth the Companies Act, CAP 486.

Advise on whether the governance structure of EAPC complies with the Companies
Act, Cap 485, State Corporations Act, Cap 446 and any other relevant !aws.

26) Section 12 of the Companies Act provides that a company may not be registered
unless its memorandum of association is in the form prescribed by the regulations;
and authenticated by each subscriber.

27) Section 21 of the Companies Act, further provide tlrat on the formation of a limited
company if its articles are not registered;or if its articles are registered, in so far as

they do not exclude or modify the relevant model articles, the relevant
model afticles, so far as applicable, fornr part of the company's articles in the same
manner and to the same extent as if articles in the form of those articles had been
duly registered.

I
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Embankment Plaza, 3rd Floor
Longonot Road, Upper Hill
P.O. Box 74800 - 00200, Nairobi, Kenya
Tel: +254 (0)20 22M900
Email: ceoffice@cma.or. ke

Web: wwwcma.or.ke
a

Chief Executive's Office

CAPITAL
MARKETS AUTHORITY

aw.g@

Our Ref: CMA/CMD/zr6

Your Ref: NA/DDcfl-l Cl zoz'l o 49

August 2St 2c25

Samue! Njoroge, CBS
Clerk of the NationalAssembly
Main Parliament Buildings
NAIROBI.

Dear Mr. Njoroge,

RE: lNoUlRY INToTHE PROPOSED SALE oF EASTAFRTcAN pORTLAND cEMENT
(EAPC) PLC SHARES HELD BY HOLCIM LIMITEDTO KALAHARICEMENT LIMITED

We refer to the above matter and your letter dated August L5, 2c.25.

We confirm our availability to appear before the Departmental Committee on Trade, lndustry
ancl Cooperatirres on Tuesday, z6th August 2or5 at r_o:oo arn.

1. Required Response
The Capital Markets Authority (CMA) was required by the Departmental Committee on
Trade, lndustry and Cooperatives to respond to the following:

1. Whether the CMA approved the transaction and if so, on what conditions.
2. Whether all disclosures to shareholders were made in accordance with the Capital

Markets Act.

The reference invite letter is attached as Annexture r
We wish to respond as follows:

2 Background:

The proposed sale of East African Portland Cement Plc is governed by the following capital
markets legalframework( See extracts attached as Annexture z):

1. Section 3r (rA) of the Capital Markets Act and Regulation 84 (c) of the Capital Markets
(Public Offers, Listing and Disclosure Regulations) zoz3, which require approval of
CMA where there is a transfer of securities outside the Securities Exchange;

Page 1 of 7
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The eligibility requirements stipulated under the Capital Markets (Public Offers,

Listing and Disclosure Regulations) zozr, which demand free transferability of listed

securities; and

Regulation 5 of the
which mandates CM

ake rs ) o2

Ato grant an exemption in certain circumstanceswhere a person

who has acquired significant shareholding in a comparry do not wish to buy out other

slrareholders.

ln Decembe r 2o24t Holcim made a decision to exit some markets in Africa as part of a global

strategy to streamline its operations. As a result of this decision, Holcim sold its businesses

in Nigeria, Uganda, Tanzania and Zimbabwe. ln Kenya, Holcim (through its subsidiaries

Fincem and Kencem) entered into an irrevocable undertaking to sell 58.6 o/o of its
shareholding in Bamburi Cement Plc to Amsons lndustries (K) Limited. The acquisition was

concluded in Decembe r zo24following a mandatory takeover offer by Amsons. The offer by

Amsons also targeted other shareholders of Bamburi leading to acquisition of roo0Z

shareholding in Bamburi Cement Plc.

3. proposed acquisition of East African Portland Cement Plc shares by Kalahari

Cement Limited:

Where a party has an interest in taking over shareholding exceeding z5o/oin a listed company,

it does not require a prior approval from the Authority but is expected to serve the company

this intention and copy the Authority and the Exchange where the company is listed.

Therefore, as required by the Regulation 4 (r), CMA was served with a Notice of lntention by

Kalahari Cement Limited on July 3a,2025.

The background of the transaction is that the parties entered into a Share Purchase

Agreement dated 3r July zoz5 ("SPA"), under which Kalahari Cement Limited will acquire

the following:

a) a3,1.44,442ordinary shares in EAPC (representin gt4.6o/o of the issued share capital)from

Associated lnternational Cement Limited (AlC), a company incorporated under the laws

of England; and

b) r3,rgo,44z ordinary shares in EAPC (also representing 4.6%) from Cementia Holding

AG, a company incorporated under the laws of Switzerland.

Holcim Limited is the ultimate beneficial owner of the 26324,884 ordinary shares in EAPC

approximat ely zg.zo/oof the issued share capital, held through the above-named subsidiaries

AIC and Cementia ("Sellers").

lf successfulty completed, the transaction will result in Kalahari and its related parties,

acquiring a controlling interest in EAPC, with atotal shareholding of approximalely 4t".70/o,

inclusive of the rz.5o/oalready held indirectlythrough Bamburi Cement's stake in EAPC.

T6e Holcim Group, legally known as Holcim Limited, (formerly known as LafargeHolcim) is a

Swiss multinational company that manufactures building materials. lt has a presence in

around 45 countries, and employs around 48,3oo employees.
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4. Legal Requirements and Procedure on ReferenceTransaction

A person who has acquired effective control in a listed company is required to follow the
following procedure:

1. lssue a public announcement.
2. Prepare, publish and serve a Notice of lntention on CMA, the Exchange, the listed

company as well as the Competition Authority of Kenya.

3. Apply for an exemption under Regulation 5 of the Capital Markets (Takeovers and
Mergers) Regulations zooz, where they do not wish to buy out other shareholders

Application for Exemption to make a mandatory takeover offer:

Regulations 4(3)of the Capital Markets (Take-overs and Mergers) Regulations zooz provides
that where a person has acquired effective control in a listed company and has no intention
of making a take-over offer to the other shareholders, shall make a public announcement
and shall apply to the Authority for exemption from the take-over requirements under
regulation 5. Effective controlthreshold is from 250/o of the issued share capital and above
(See Annexture 3)

Regulation S(r) of the Regulations provides that the Authority may in writing grant an
exemption from complying with the provisions of regulation 4 to any particular person or
take-overofferorto any particularclass, category, description of persons ortake-overoffers
sub.ject to such conditions as may be imposed by the Authority.

According to Regulation S (z) an exemption may be granted on any of the following grounds:

1. an acquisition for the purpose of a strategic investment in a listed company that is

tied up with management or any other technical support relevant to the business of
such company;

2. a management buy-out involving a majority of the employees of the offeree;

3. a restructuring of the listed company's share capital including acquisition,
amalgamation and any other scheme approved by the Authority;

4. an acquisition of a listed company in financialdistress;

5. an acquisition of effective control arising out of disposal of pledged securities;
6. the maintenance of domestic shareholding for strategic reason(s); or
7. any other circumstances which in the opinion of the Authority seryes public interest.

Kalahari sought an exemption pursuant to Regulation 5(z) of the Takeovers Regulations on
the grounds of being a strategic investor in a listed company that is tied up with management
or other technical support relevant to the business of such company. The applicant also relied
on circumstances which serve the public interest, by ensuring that Kalahari, as a long-term
strategic investor, assists EAPC in achieving its strategic objectives whilst deepening the
capital markets regime which is vitalfor Kenya's economic prosperity.
Grant of Exemption:

t
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After review of the application, the capital markets Authority granted the exemption on the

following conditions:

A. obtaining the requisite approvals from the Competition Authority of Kenya as per part

D of the Competition Act.

B. notification to, and approval of the material change by the Cabinet Secretary, Ministry

of Mining, Blue Economy and Maritime Affairs as per Sections 5r(6) and (7) of the

Mining Act.

The prerequisite documents as per the Regulations are an announcement to shareholders

and issue of a Notice of lntention which is also published in the newspapers. We confirm that

Kalahari complied with all these requirements. The relevant announcements were published

in the Daily Nation as well asThe Standard on August 7.,2q25. ( See Annexture 4).

5. lnformation on Kalahari (Offeror):

The Offeror, Kalahari, is a private company incorporated in Kenya as an investment vehicle

specifically established for the purpose of making the Offer. The issued and fully paid-up

share capital of the Offeror is KES 1,ooo,ooo divided into r,ooo ordinary shares with a

nominal value of KES r,ooo each. All the issued shares are fully paid or credited as fully paid.

The shareholding structure is as follows:

Name Nationality % Shareholding

Pacific Cement Limited Tanzanian goo/o

Comercio Et Consiel Limited Tanzania n too/o

Total tooo/o

Related Parties to Kalahari

While Kalahari does not directly hold any shares in EAPC, a related company (Bamburi

Cement Plc) holds approximately :-z.5o/o of the ordinary shares in EAPC.

Com nies Related to Kalahari

1

Name Country of
lncorporation

Percenta ge Sha reholding Principal Activities

Pacific Cement
Limited

Mauritius Edhah Abdallah Munif - roo% lnvestme nt
company.

holding

Comercio Et

Consiel Limited
Mauritius Edhah Abdallah Munif - roo% lnvestment

company.

holding

Bamburi
Cement PLC

Kenya Amsons
lndustries (K) Ltd -9o%

Edhah Abdallah Munif -too/o

Cement Manufacturing

Amsons Kenya Amsons
lnd ustries (K)Ltd -so%

lnvestment holding

company.
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Name Country of
lncorporation

Percenta ge Shareholding Principal Activities

lndustries
Ltd

(K) Edhah Abdallah Munif - ro%o

Amsons
lndustries (T) Ltd

Tanza nia Edhah Abdallah Munif - Bo%
Hassan AbdallahNahdi - too/o

Yasser Abdallah Nahdi -roo/o

Manufacturing cement,
lime plaster and gain
millproducts.

CamelOil(T)Ltd Tanzania Abdallah Munif Nahdi - 5oo/o

Amsons Group Trading DMCC -
4oo/o
Edhah Abdallah Munif - roolo

Wholesale of solid,
liquid and gaseous fuels
and related products

5. lnformation on EastAfrican Portland Cement Company (Offeree)

East African Portland Cement Company, registration number C:^Sl54, is a public limited
liability company incorporated in Kenya in 1933. The company owns and operates an
integrated cement manufacturing plant located on the outskifts of Nairobi, Kenya's
capital.

EAPC's current to shareholders

7. Share Price:

The agreed considerationforthe Sale Shares is Kshs 27.3o pershare, payable in United States
Dollars.The total consideration being approximately Kshs 7r8,669,333.2 (USD 5,565,34o.ro).
The agreed consideration represents a significant discount compared to the current market
value, had the shares been acquired through an on-market transaction. However, the pricing
reflects a negotiated price between two shareholders.

The share price of East African Portland Cement Company has been volatile for some time.
This is partly due to speculative trading as a result of Holcim announcing its intended exit
from Africa markets. The investors could have been speculating on a possible takeover of all
existing shareholders at a premium as was the case in other recent takeover offers.

The following graph demonstrates the share price movement from May zoz4 to date

I

Name of Shareholder 96 shares held

BamburiCement Plc :-z.5o/o

Associated lnternational Cement Limited :.4.60/o

Cementia Holding AG :,4.60/o

The NationaiTreasury z5.3oto

National Social Security Fund z7o/o

Total g4o/o
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8. The Share Purchase Agreement and Conditions Precedent:

As noted above, Kalaharientered into a Share Purchase Agreement and each of the Sellers

accepted Kalahari's offerto acquire the shares. Completion of the transaction is conditional

upon the satisfaction or, where legally permissible, waiver of the following conditions

precedent:

a) Receipt of approval from the Competition Authority;
b) The granting by the CMA of an exemption to Kalahari under Regulation 5 of the Capital

Markets (Takeovers and Mergers) Regulations zooz, exempting Kalahari from the

obligation to make a mandatory takeover offer to EAPC shareholders;

c) With respect to EAPC's mining licence, notification to and receipt of written approval

from the Cabinet Secretary for the Ministry of Mining, Blue Economy and Maritime

Affairs, in accordance with Sections 5r(6) and Sr(Z)of the Mining Act;

d) Receipt from CMA of approval to implement the transaction as a private transfer; and

e) Should Kalahari opt to finance any portion of the consideration rather than pay it fully in

cash, it shall provide the Sellers with an unconditional, irrevocable, on-demand

guarantee.

9. Policy on continued listing:

Kalahari does not intend to delist EAPC upon completion of the proposed acquisition.

lnstead, Kalahari plans to maintain EAPC's status as a publicly listed company, recognizing

the strategic value of retaining a diverse base of local and international investors as co-

a

;
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shareholders. Kalahari indicated its position that a continued listing will support EAPC's long-
term growth ambitions by enhancing access to both equity and debt capital markets when
required. Maintaining EAPC's Iisting will also offer investorsthe opportunity to participate in
the growth of a key player in the cement industry, which is instrumental to infrastructure
development across KenUl/, Uganda, and the broader East African region.

ro. Conclusion: /

After considering the application, CMA granted an exemption on August 5, zoz5. The
transaction is yet to be concluded since the following is still pending:

a Approvals by the Competition Authority of Kenya as per pa rt D of the Competition
Act.

b. Approval of the material change by the Cabinet Secretary Ministry of Mining, Blue
Economy and Maritime Affairs as per Sections 5r(6) and (Z) of the Mining Act.

c. Submission of a duly executed Form CDS 7 to facilitate private transfer of the shares

The Capital Markets Authority therefore wishes to confirm to the Departmental Committee
on Trade, lndustry and Cooperatives that:

1. The proposed transaction was reviewed and an exemption granted as required under
the Capital Markets (Take-overs and Mergers) Requlations zooz.

All disclosures to shareholders were made in accordance with the Capital Markets Act2

and the /-1^i+.1 N,[:rlzaic (a:l,o n,o,. and Marnarc\ Panr rlrf innc r nnr

We will be available to provide any required clarification to the Committee during the
--L ^.1,,t^ J * ^ ^r:- ^>Lr rtruureu I I teeLlt tg.

Yours Sincerely,

FCPAWyckliffe Shamiah
CHIEF EXECUTIVE OFFICER

CC: Hon. Lee Kinyanjui,EGH
Cabinet Secretary
Ministry of lnveestments Jrade & lndustry
rTth Floor,NSSF Building Block A
NAIROBI

Hon. FCPA John Mbadi Ng'ongo,EGH
Cabinet Secretary
The NationalTreasury & Economic Planning
Treasury Building
NAIROBI
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Dr. Juma Mukhwana, CBS
Principal Secretary
State Department for lndustry
Ministry of lnvestmens, Trade and lndustry (MlTl)
NAIROBI

CPA Mohammed Osman Adan
Managing Director
East African Portland Cement PLC
Athi River, off Namanga Road, Kenya

' l4r. Wycliffe Shamiah
Chief Executive Officer
Capital Market Authority
NAIROBI
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Mr. David Kibet Kemei
Director General
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NAIROBI

Dear i--,if,I
RE: INQUIRY lNTo rHE PRoPosED, sl.)\LE oF EAsr AFRICAN PORTLAND

CEMENT (EAPCC) PLC SHI'"RES HELD BY HOLCTM LIMITED TO
KALAHARI CEMENT LTD

The Departmental Committee on Trade, lndustry and Cooperatives is a Committee of the
National Assembly mandated by Standing Order 2l 5 (5) (a) (") inter-olio; "to investigote, inquire into
ond report on oll motters reloting to the mondote, monogement, activities, odministrotion, operottons and
estrrnotes of the ossrgned r1'linistries ond Deportments" and "to investigote ond inquire into ollrnotters
reloting to the ossigned &linistries ond Deportments, os they moy deern neces sory, ond os moy be referred
to it by the House".
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a publicly listed company, to Kalahari Cement at an alleged price of Kshs. 27.30 per share. lf

concluded, the sale would make the purchaser the largest sharehotder (41.7%1, ahead of the

National Treasury (25.3%) and NSSF (27%'). This heightens strategic uncertainty, and raises

concerns on potentiat altering of corporate control and on minority shareholder Protection,

governance, and compliance with takeover rules. Of particular concern is the proposed price of

Kshs. 21.30, an amount which is substantially below the prevailing market average of

approximately Kshs. 53 per share, Potentially undermining market fairness.

ln exercise of its oversight mandate, the Committee has since April 2023 engaged EAPC Ltd on

matters of accountability, transParenc}, and proposed turnaround strategies amid tovernance

challenges. At the time of the initial engagement, EAPC Ltd had been grappling with issues of

operational inefficiencies, high debt and significant litigation including disputes over legal

ownership of portions of its land occupied by squatters. The Committee was equally concerned

about the company's financial health, notinS that in the 2022 financial year it had recordedaTl.3%

decline in profit.

During these entagements, the then Managing Director of EAPC Ltd and the Principal Secretary

for the State Department of tndustry, outlined various strategic interventions being implemented

including debt settlement and proposal for sale of shares held by the two maior shareholders,

namely NSSF and the National Treasury. The Committee has since undertaken various

interventions to support the company's sulbility including proposing strategic oPtions, mobilizing

support across tovernment agencies to resolve some of the recurring security and land disputes

and, maintaining ongoing consultations with EAPC Ltd. Further meetinSs and,site visits are

scheduled as part of this oversight Process.

ln view of the public interest that the matter has elicited, and the potential implications for

gor"rn"n.", market integrity and industrial poticy, the Committee seek to inquire into the

disposal of shares and requests thati

l. the Principal Secretary and the EAPC Ltd provide information on-

a) the resulting shareholding structure after the sale and whether it grans the buyer effective

control over EAPC Limited;

b) the atlocation of board rePresentation post-sale;

c) existence and terms of shareholder agreements, particularly on Protections for minority

shareholders and the government interests;

d) safeguards protecr pensioners'funds (through NSSF) and taxpayers' interests;

e) the buyer's srategic long-term plan for EAPC Ltd;

0 measures to maintain production in Kenya, protect employment Ievels, wages and benefits

and ensure alignment with government policy on industry and cement sector goals;

g) the methodology and basis for the share valuation;

nl plans for the Athi River land and other strategic company assets and safeguards against

undervaluation or asset stripping;

i) details of any due diligence undertaken; and

i) any orher information you deem may assist the Committee during the inquiry.

o

t
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2. the Capital Markets Authority (CMA) and Competition Authority of Kenya
(CAK) apprises it on-

a) whether the CMA and CAK approved the transaction and if so, on what conditions;
b) whether CAK reviewed the transaction for competition concerns, potential dominance

or harm to consumers and the economy; and

c) whether all disclosures to shareholders were made in accordance with the Capital
Markets Act.

The Committee, during its 28d Sitting on Thursday, l4'h August,2025, resolved to invite you to
a meeting to be held on Tuesday, 266 August 2025 at 10:00 am to apprise it on the above
issues, in accordance with its mandate under Standing Order 216 (5) and Article 95 (2) of the
Constitution of Kenya. The venue of the meetint shall be communicated in due course.

Further, you are required to submit twenty (20) copies of your written submissions during the
meeting responding to each of the issues raised. Soft copies of the same may be sent via email to
cna@parliament.go.ke and copied to the underlisted email addresses.

Our liaison officers are Mr. Abenayo Wasike (Principal Clerk Assistant) or email
address: ddc@parliament.go.ke

Yours 5
s

Samuel Nioroge, CBS
CLERK OF THE NATIONAL ASSEMBLY

Copies to: Hon. Lee Kinyanjui, EGH
Cabinet Secretary

Ministry of lnvestments, Trade and lndustry
lTth Floor, NSSF Building Block A
NAIROBI

Hon. FCPA John Mbadi Ng'ongo, EGH
Cabinet Secretary

The National Treasury and Economic Planning

Treasury Buildings

Harambee Avenue
NAIROBI
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ANNEX2

Part v - SECIJRTTIES TRANSACTIONS AND REGTSTERS

31. Ttansactions in secudties

(1) No licensed person' broker or dealer shall transfer listed securities outside the securities exchange
in u*ricrr tre or she is a tmding participant orcept as provided for by the Authority in rules or as
authrirised by the Authority on a case by case basis, and on payment of a prescribed fee-

(1A) TtreAuthorityrnay authorise the transfer of a listed sccurity outsidethe securities occtrange if the
Authority is satisEed that-

(i) the transeetion is a private transaetion as prescribed by tre Ar-rthority:

(i0 the security trades ovEr the counter and such trade is reported in accordance with the rules
prescribed by the Authority; or

(iii) it,would be in the interest of the holders of ordinar), shares of the compeny having regard
to the prevailing conditions and alt factors which are relevant in the ciicumstancos to so
audrorise-
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FIRST SCHEDUI-E

[r. t l(a),(b)]

ELIGIBILITY REQUIREMENTS FOR PUBLIC OFFERING AND LISTING OF

EQUITIES IN THE MAIN INVESTMENT MARKET SEGMENT AND THE SME

MARKET SEGMENT

The total assets immediately beforeAssets The total assets immediatelY
before the public offering or
listing of shares should not be

less than one billion shillings
/,rnlacc ----nt-ul h.' th-
\-:-:L: j

Authority).

the public offering or listing of
shares should not be less than one

hundred million shillings (unless

---rnral Lt' rh- A '!+h^;i"\

PART BPART A

Criteria fo, the SME Market

Segntent
Criteria Jor the Main Investrnertt

Market Segntent
Requirenrcnt

The issuer to be listed

body corporate duly incorporated or

registered under the Laws of Kenya.

shall be aThe issuer to be listed shall be a

body corporate dulY

incorporated or registered under

the Larvs of Kenya.

The issuer must have been in

business operations for at least two
(2) years.

Incorporation/
Registration starus

The issuer must have been in
business operations for at least

five (5) years.

The issuer shall have a minlmum
issued and fulIY Paid-uP ordinarY

share capital of ten million shillings.

The issuer shall have a minimum
issued and fully paid-uP

ordinary share capital of fiftY
million shillings.

The Issuer must have a minimum of
7 shareholders.

Minimum Size
(Share capital and

shucholding)

The Issuer must have a

minimum of 250 shareholders

Securities to be listed

paid up, frecly translerable and not

subject to any restrictions on

marketability or any PreemPtive
rights.

shall be fullySecurities to be listed shall be

fully paid up, freely transferable
and not subject to any

restrictions on marketability or
any preemptive rights.

transferability of
Frce

securities

The issuer shall have audited

financial statements complying rvith

International Financial Reporting

Standards (IFRS) for the last one

accounting period including the

accounting period ending on a date

not more than four months Prior to
listing for issuers rvhose securities

are not listed at the securities

exchange, and six months for
issuers whose securities are listed at

Availability and
reliability of
financial records

The issuer shall have audited

financial statements comPlYing
rvith International Financial
Reporting Standards (IFRS) for
the last three accounting periods

including the accounting Period
endinB on a date not more than

four months prior to the

proposed date of the
commencement of the offer or
listing for issuers rvhose

securities are not listed at the



Take-over

proposes to
notice

than
and

acquire
statement.

Cap.504

in any one year in such listed company upto a maximum of
fifty percent.

4.(1) A company or person who intends or

acquire effective control in a listed company shall not later

twenty four hours from the resolution of its board to

effective control in the company or not later twenty four
hours prior ic making a decision to acquire effective control
in the company in the case of any other person announce
the proposed offer by press notice and serve a notice of
intention, in writing of the take-over scheme containing the
particulars set out in paragraph (2), to the -

(a) proposed offeree at it's registered office;

(b) securities exchange at which the offeree's
voting shares are listed;

(c) Authority; and

(d) the Commissioner of Monopolies and
Prices
appointed under the Restrictive Trade
Practices, Monopolies and Price Control Act,
where the offeror is engaged in the same
,business as the offeree.

(2) The press notice referred to in paragraph (1)
shali-

(a) be rnade in at least two English
language dailies of national circulaticn;

(b) 5e made after the notice of intention
has been served on the propcsed
offeree;

433
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PART XIV-TRANSACTIONS OF LISTED SECURITIES
OUTSIDE A SECTIRITIES EXCI{ANGE

84. An appnicetion to the Authority for epploval of a private
transs#tion shsll be coneide]Ed if the trsnsaction is forthc-

(a) the hansfcr in &r,e fonu of a gift;

(b) a settlement of a v*ill or e+tste of a deceesed Person;

(cl restnrcturing, merger or acguitition in e sshcme which hgs

been appmved by the Ar,rthority;

H*ure of
Ecossctioma.

Kenya $uDsidia ry k gislntian, 2O2 3 1085

(d) tre uansfer of an exceptional nahue of a listed security that
the Authority considers to h. pmp"r snd eeepable with
respect to a stratcgic inveetor rnd serves the investor or
public intcrest; or

(e) the transfer shall not result in any c,hange h beneficisl
orryuership othorwise than for purposes of poragrap*rs (c) or
(d) or rcction 3I ( tAxii) of the Act.



ANNEX 3

'Ecard" has the nreaning assigned to it in the Act;

*competing take-over offier' means an offer made
by a person v,rith respect to the sfferee's vofing shares in
response to an offer that has already been made and such
other person shall be deerned to be the oompeting offuror-

noounter offer' means a take-otrer offer ntade by an
offeree to an otfurol

::Fei,fl.iijmi.seiF.qWJr {s where a perEon or a cDrnpany
makes an offer for the acquisition of efte**irie confrol cf an
offeree which holds shares which together with shares, if
any, ailready hdd by auch Ferson or an associate person or
a comparry ol' by any other company that is deemed by
virtue of hetng a related company or hy peffions acting in
ooncert with such peraon carry the right to elGrctse or
oontro! the exenciee of not less tr,an tuuenty five percent of
the votes attached to the ordinary shares of an offeree
which shall be deenred to be a take-over and the provisions
of these Regulations shall Epply except where that person
or sssosiate persofl or related cornpaily or persons acting
!n conCIert ruith the person, already hold sharas canying
rnore than ninety percent vofing rights in the offeree;

*days' means calendar days excluding Saturdays,
Sundays and public holidays;

'nrerge/ means an arrangernent whereby the
assets of tw.o or ffiore companies become vested in or
under the mntrol of one oompany;

*affersr" in relation ta a take-over scheme or a take-
over offer means any person who acquires or agrees to
acquire effective control in the offuree either direttty or with
any associated person or related oompany or any perscln
acting in concert with the ofierar but does not include a
person who holds shares canyimg rflore than ninety percent
voting rights in the offeree;
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f KALAHARI CEMENT LIMITED

INCORPORATED IN THE REPUBLIC OF KENYA ON 27 MAY 2025 UNDER THE COMPANIES ACT

CHAPTER 486, IAWS OF KENYA

(coMpANy REGISTRATION NUMBER PW-PQ158DVM)

THE CAPITAL MARKETS ACT

(CHAPTER 485A, IAWS OF KENYA]

REGUTATTON 4(1)OF

THE CAPTTAL MARKETS (TAKE-OVERS & MERGERS) REGU|AT|ONS,2OO2

NOTICE OF INTENTION

From: KalahariCement Limited
ALN House
Eldama Ravine Close, Off Eldama Ravine Road
Westlands
P.O. Box 764 - 00605
Nairobi, Kenya

To East African Portland Cement Plc
LR No. 337/Ll3lL, Namanga Road
n&a la--L--- h-- J\,rrr tv3t^iludJd nudu
P.O. Box 40101-00100
Nairobi, Kenya

NOTICE OF INTENTION BY KATAHARI CEMENT L|MITED (KATAHAR| OR THE OFFEROR) TO
ACQUIRE: TI L3,1,44,442 ORDTNARY SHARES IN EAST AFRICAN PORTLAND CEMENT PLc (EAPC oR

THE OFFEREE) FROM ASSOCIATED TNTERNATTONAL CEMENT UMITED, AND 2l L3,L8O,M2
ORDINARY SHARES IN EAPC FROM CEMENTIA HOLDING AG

1 lntroduction

1.1 Pursuantto regulation 4(L)of the CapitalMarkets (Take-overs & Mergers) Regulations,2002
(the 'Take-over Regulations"), we, Kalahari hereby give you notice that upon successful
completion of the proposed Transaction described in paragraph 1.2 below, Kalahariwillacquire
effective control of EAPC. Although we have no intention of making a take-over offer for EApC,
we are required by the Take-over Regulations to: (i) issue this Notice of lntention to EAPC, (ii)
issue a public announcement under regulation 4(2) of the Take-over Regulations, and (iii) apply
to the capital Markets Authority, Kenya ("cMA") for an exemption from the Take-over
Regulations pursuant to regulation 5 of the Take-over Regulations.

Pursuant to a share purchase agreement dated 31July 2025 ("SPA"), Kalahari will acquire:

L.z.L L3,L44,442 ordinary shares (the "AlC Sale Shares") in the issued share capitalof EAPC
from Associated lnternational Cement Limited (AlC), a company registered in
accordance with the laws of England with registration number OO47OL73, and whose

1.2

t

t
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2,L

2.2

1.2.2

registered office is at Bardon Hill, Bardon Road, Coalville, Leicestershire, England, LE57

1TL (AlC) (the "Proposed AIC Acquisition"); and

!3,L80,442 ordinary shares (the "Cementia Sale Shares") in the issued share capital

of EAPCfrom Cementia Holding AG, a company registered in accordance with the laws

of Switzerland with registration number CHE-107.867.596 and whose registered office

is at Grafenauweg 10, 6300 Zug, Switzerland (Cementia) (the "Proposed Cementia

Acquisition"),

The AIC Sale shares and the Cementia Sale Shares together are referred to as the "Sale

Shares".

AIC and Cementia together are referred to as the "Sellers".

The Proposed AIC Acquisition and the Proposed Cementia Acquisition together are

referred to as the "Proposed Transaction".

The Offeror

The Offeror is an investment vehicle that has specifically been incorporated for the purpose of

making the Offer. The Offeror is registered in the Republic of Kenya with registration number

PW-PQ1s8DVM under the Companies Act, Chapter 486, Laws of Kenya whose registered office

is at ALN House, Eldama Ravine Close, Off Eldama Ravine Road, Westlands, P.O. Box 764 -

00606, Nairobi, Kenya,

The Offeror is a subsidiary of Pacific Cement Limited (Company number 219881) whlch holds

90% of the paid-up shares in the Offeror and Comercio Et Consiel Limited (Company number

2215741which holds 10% of the paid-up shares in the Offeror.

The following are companies related to and associated with the Offeror:2.3

holdinglnvestment
companv

Edhah Abdallah Munif - 100%Pacific Cement
Limited

Mauritius

holdinslnvestment
company

Mauritius Edhah Abdallah Munif - 100%Comercio Et

ConsielLimited
ofManufacturing

cement
Amsons lndustries (K)Ltd: 100%Bamburi

Cement PLC

Kenya

holdinglnvestment
company

i. Amsons lndustries (T) Ltd -
90%

ii. Edhah Abdallah Munif - 10%

Amsons
lndustries (K)

Ltd

Kenya

Wholesale of solid,

liquid and gaseous fuels
and related products.

Camel Oil (T)

Ltd

Tanzania Abdallah Munif Nahdi -
sa%

Amsons Group Trading
DMCC-40%
Edhah Abdallah Munif -
10%

il.

Iil.

I

Manufacturing of
cement, lime plaster

and of gain mill
products.

Edhah Abdallah Munif -
80%
Hassan AbdallahNahdi -
LO%

Yasser Abdallah Nahdi -
LO%

il.

il.

Amsons
lndustries
Ltd.

(r)
Tanzania

2
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East Africa
Warehousing
(T) Limited

Tanzania Edhah Abdallah Munif -
80%
Hassan Abdallah Nahdi -
LO%

Yasser Abdallah Nahdi -
LO%

il.

ilt

Freight transport by
road.

Camel Oil
Limitada
Mozambique

Mozambique Abdallah Munif Nahdi -
70%

Edhah Abdallah Munif -
to%
Hassan Abdallah Nahdi -
LO%

Yasser Abdallah Nahdi -
10%

lt.

iii.

iv.

Wholesale of solid,
liquid and gaseous fuels
and related products -
Main Activity.

Kalahari Trans
Zambia Limited

Zambia CamelOil(T) Ltd -90%
Edhah Abdallah Munif -
LO%

l.

ii.

Freight transport by
road and cargo
handling.

3.1

3.2

3.3

3.4

3 The Offeree

EAPC (registration number: C15/54) is a public limited liability company incorporated in Kenya
in L933, and whose registered office is situated at LR No.337/1-7311-, Namanga Road, off
Mombasa Road, P.O. Box 40101-O0100, Nairobi, Kenya.

EAPC is listed on the Nairobi Securities Exchange and trades under the ticker symbol "PORT".

EAPC owns an integrated cement plant located on the outskirts of Kenya's capital, Nairobi. lts
brands include Bltre Triangle Cement, its longest-standins brand in the market, and Green
Triangle Cement, an innovative product designed with less clinker and lower energy
consumption, providing a sustainable alternative that meets the growing demands of
environmentally-conscious customers in the construction sector. Other brands in its product
portfolio include Falcon Cabro, Olympia Cabro, Tri-Hex Cabro, Cosmic Cabro and Brick (Quad)
Cabro.

3.5

3.6

EAPC has a long history of working with the local communities in the areas in which it operates
via its corporate social responsibility (CSR) activities. EAPC's CSR initiatives focus on three key
pillars: education, environmental stewardship, and water provision. lt has identified three
primary communities where its operations have the most impact: Kibini Hilland Bissil in Kajiado
County, and Athi River in Machakos County. Additionally, EAPC responds to urgent
philanthropic requests and unforeseen natural disasters, such as floods and famines, as part of
its broader community engagement efforts.

EAPC owns 100% of East African Portland Cement Uganda Limited.

As set out in EAPC's annual report for the year ended 30th June 2024, the details of EAPC's
current top 5 shareholders as at 30th June2024 are set out below:

3



s/N Name of Shareholder Percentage of

shares held

1 Bamburi Cement Plc 725%

2 Associated lnternational Cement Limited 74.6%

3 Cementia Holding AG 14.6%o

4 The NationalTreasury 25.3%

5 National Social Security Fund 27o/o

Total for the Top Five Shareholders 94%

Other Shareholders 6%

Total LOO%

a

I

4.1

4.2

5

5.1

5.2

4 The Sellers

AIC is presently the owner of the AIC Sale Shares that are the subject of the Proposed AIC

Acquisition and the AIC Sale Shares amount to approximately 14.50% of the total issued share

capital of EAPC.

Cementia is presently the owner of the Cementia Sale Shares that are subject of the Proposed

Cementia Acquisition and the Cementia Sale Shares amount to approximately 14.60% of the

total issued share capital of EAPC.

Current shareholding by Kalahari and related parties in EAPC

The Offeror does not hold any shares directly in EAPC.

Bamburi Cement Plc (a related company to the Offeror) holds approximately 12.5o/o of ordinary

shares in EAPC. Mr. Edhah Abdaltah Munif indirectly holds shares in Bamburi Cement Plc

though Amsons lndustries (K) Ltd.

None of the directors of the Offeror hold directorships in EAPC.

6.2

Share Purchase Agreement

Kalahari entered into the SPA pursuant to which each of the Sellers have accepted Kalahari's

offerto purchase the Sale Shares and agreed to sell the Sale Shares to Kalahari, subject to the

terms and conditions contained therein.

Completion of the Proposed Transaction will be subject to all the conditions set out in
paragraph 11 11 below having been satisfied or (to the extent legally capable of waiver) waived

and the SPA completed in accordance with its terms. The conditions of the SPA are outlined in

paragraph 1111 below.

Completion

Pursuant to the SPA, closing shalltake place five (5) business days following the first business

day on or by which all the conditions in the SPA as more particularly set out in paragraph 1111

below have been fulfilled (or waived to the extent legally capable of waiver).

7

7.L

8 Consideration

The consideration for the Sale Shares is KES 27.30 per Sale Share, payable in USD as determined

in accordance with the SPA.

s.3

6

6.1

4

8.1
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9.1

9.2

9.3

9

11

11.1

Application for exemption from making a take-over offer

Kalahari does not intend to make a general offer to acquire all the voting shares in EAPC

following the Proposed Transaction, and will apply to the Capital Markets Authority for an
exemption from the requirement to make a take-over offer to all shareholders of EAPC.

Kalahari does not intend to delist EAPC from the NSE after completion of the Proposed
Transaction.

Consequently, pursuant to Regulation 5 of the Take-over Regulations, Kalahari shall submit an
application to the Capital Markets Authority for a written exemption from compliance with
Regulation 4 of the Take-over Regulations on the grounds that such exemption shall: (i)
facilitate the Proposed Transaction that is an acquisition for the purpose of a strategic
investment in a listed company that is tied up with management or other technical support
relevant to the business of such company; and (ii) there are circumstances which serve the
public interest, by ensuring that Kalahari, as a long-term strategic investor, assists EAPC in
achieving its strategic objectives whilst deepening the capital markets regime which is vital for
Kenya's econom ic prosperity.

Persons acting in concert, current holdings and agreements with holders of voting shares

There are no persons acting in concert with Kalahari and Kalahari does not have an option to
acquire any additional shares in EAPC. The Sellers and Kalahari have entered into the SPA.

Conditions

Completion of the Proposed Transaction will be subject to the fulfilment (or waiver to the
extent legally capable of waiver by the written agreement of the Sellers and Kalahari) of the
conditions precedent listed below:

11 11 
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that if such approval is given with any conditions, then such conditions are acceptable
to Kalahari in accordance with the terms of the SpA;

77.1.2 the granting of an exemption by the Capital Markets Authority to Kalahari under
Regulation 5 of the Take Over Regulations from the obligation to make a mandatory
takeover offer for EAPC;

11.1.3 in respect of the mining licence held by EAPC, notification to and the granting, by the
Cabinet Secretary for the Ministry of Mining, Blue Economy and Maritime Affairs of
its written approval to the change of control of EAPC in accordance with Section 51
(5) and (7) of the Mining Act (Chapter 306 of the Laws of Kenya) (the fuining ticence
Approval), provided that if such approval is given with any conditions provided that if
such approval is given with any conditions, then such conditions are acceptable to
Kalahari in accordance with the terms of the SPA;

11.1.4 if the Proposed Transaction is capable of being executed as a block trade, approval
having been obtained from the NSE and CMA (the Block Trade Approval), or if the
Block Trade Approval is not granted by the NSE or CMA, the granting of an approval
from the CMA to implement the sale of the Sale Shares as a private transfer in
accordance with section 31(1A)of the CapitalMarkets Act and regulation 57(d)of the
Licensing Regulations (the Private Transfer Approval);

11.1.5 if required by the CMA, Kalahari procuring the publication by EAPC of the circular to
the shareholders of EAPC in relation to the Private Transfer Approval application
pursuant to the Capital Markets AcU and

10
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11.1.6 if Kalahari elects forthe balance of the Consideration to be to be financed rather than

paid.in cash, Kalahari shall provide the Sellers with an unconditional, irrevocable on-

demand guarantee from a licensed and reputable bank, in a form and substance

adceptable to the Sellers, to secure the payment of the balance.

Dated 31July 2025

By Order of the Board of Directors

)

L

*.rr*
c.c.

For and on behalf of KAISHARI CEMENT UMITED

The Chlef Executive, The Capital Markets Authority

The Chlef Executlve, The NairobiSecurities Exchange

The Director€eneral, The Competition Authorhy of Kenya

I
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MINISTRY OF INVESTMENTS, TRADE, AND INDUSTRY

State Department for lndustry
Office of the Principal Secretary

tocial Seorrity House. Block 'A'
Bishops Road. Capital Hill
P.O. Box 30547 - 0Ol0O
NAIROBI. GPO
KENYA

When replying. please quote

Ref. MlTl/SDl/rls Date: 30th September, 2025

The Clerk of the National Assembly
Parliament Buildings,
P.O. Box 41842 - 00100
NAIROBI

Dear Sir,

INQUIRY INTO THE PROPOSED SALE OF EAST AFRICAN PORTLAND
CEMENT (EAPCC) pLC SHARES HELD BY HOLCIM LIMITED TO
KAIAHARI CEMENT LTD

Reference is made to your letter Ref NA/DDCffrc/2O25/049 dated I5th
August 2025 and additional letters Ref: NA/DDC tTlC/2025/O5O and
NA/DDC tTlC/2025/066 inviting me to apprise the cornmittee on the
above captioned matter.

Hon. Chair and Members, first allow me to extend my sincerely gratitude
for your magnanimity in acceding to my requests vide my letters Ref:
MlTl/SDl/1/lO and MlTl/SDl/lllO VOL.VI/(l9) of l9th August 2025 and
22nd September 2025 respectively to reschedule this engagement. While
extending my appreciation, it is not lost to me that this rescheduling could
have inconvenienced the membership of the committee and distorted its
calendar, for that I am really apologetic and undertake to always cooperate
with the committee to ensure that we actualize the mandate of our
institutions.

Hon. Chair, having stated that, allow me to respond to the concerns raised
by the committee in respect to the proposed sale of East African Portland
Cement (EAPCC) Plc Shares held by Holcin Limited to Kalahari Cement
limited. While responding to the concerns, I appreciate the fact that the
committee has previously engaged with the Managing Director of EAPCC

Telephone: +254-(0)20-2731531-9
o7 0409 7 021 /23. 07 88484840/41
Web: www.industrialization.qo,ke
Email: pr@industrialization.go.ke
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PLC and as such, my response here below is an affirmation of the
Government position on this matter as presented therebefore.

l. The resulting shareholder structure after the sale and whether it grants
the buyer effective control over EAPC Limited.

Hon. Chair,

The shareholder structure of East African Portland Cement comprises of
both Government and other private entities; the shareholder structure is as

shown below:

i.National Social Security Fund (NSSF) 27o/o

ii.The National Treasury 25.3o/o
iii.Cementia Holdings AG 14.60/o

iv.Associated lnternational Cement Ltd 14.60/o

v.Bamburi Cement Ltd 12.5o/o

vi.Minority Shareholders 60/o

It should be noted that Cementia Holdings AG and Associated lnternational
Cement Limited are subsidiaries of the Holcim 6roup. The proposed sale

of their shares to Kalahari Cement Ltd will result in the acquirer holding
29.2o/o of the company's authorized shares. Additionally, the company
maintains a close association with Bamburi Cement Ltd, as outlined in the
disclosure accompanying the notice of intent regarding Holcim's stake
acquisition in EAPC Plc.

2. The allocation of board representation post-sale.

Hon Chair, the current Board of Directors of EAPCC LTD Comprises Six

members, out of which two of the members are nominated by the Holcim
Group, reflecting a longstanding practice aligned with its historical 41.7o/o

ownership of the company's authorized and issued shares. lt is expected
that this level of board representation will be available to the acquirer upon
completion of the transaction.

3. Existence and terms of shareholder agreements, particularly on
protections for minority shareholders and the government interests

Hon Chair, currently there are no shareholder agreements in place at
EAPCC LTD. Government interests are represented on the Board through
the nomination of two directors, one from the National Treasury and
another from the parent ministry. Minority shareholders are represented
by a director appointed by the Government of Kenya to act on their behalf.
Additionally, the Chairman of the Board is appointed by the 6overnment
of Kenya. Based on the above representation, the interests of the
government and minority shareholders in the company are well taken care
of.
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4. Safeguards on pensioners' funds (through NSSF) and taxpayers'
interests

The Company is actively implementing its five-year strategic plan, which
runs through June 2027, with notable progress already achieved. As part
of this strategy, the interests of pensioners and taxpayers, primarily through
the pursuit of value via dividends, are addressed. Considering the proposed
acquisition, any significant discount on market value risks underrnining the
progress made in aligning the book value with the open market value.

5. The buyer's strategic long-term plan for EAPC Plc; Measures to
maintain production in Kenya, protect employment levels, wages and
benefits and ensure alignment with Sovernment poliqy on industry and
cement sector goals and the methodology and basis for the share valuation

Hon Chair, the Ministry of lnvestment, Trade and lndustry (MlTl)
currently has no visibility into the strategic direction of Kalahari Cement
Ltd following the proposed acquisition, as there has been no engagement

or communication on this matter. However we intend to fully disclose this
information once the avenue for this engagement starts.

6. Plans for the Athi River land and other strategic company assets and
safeguards against undervaluation or asset stripping

Hon Chair, as earlier postulated by the Managing Director, the ComPany
is actively executing its five-year strategic plan through June 2027, with
significant milestones already achieved. Key initiatives include balance

sheet restructuring through the disposal of investment property at market
value to reduce liabilities and reinvest in plant refurbishment. These efforts
aim to enhance operational capacity, with a long-term target of capturing
3Oolo market share

7. Details of any due diligence undertaken

The engagements between Kalahari Cement Ltd and the Holcim 6roup fall
outside the purview of the Ministry. As such, we cannot provide any
information regarding the due diligence conducted in relation to the
proposed transaction.

8. Any other information you deem may assist the Committee during
the inquiry

Hon Chair, the Ministry of lnvestment, Trade and lndustry (MlTl) wishes

to highlight East African Portland company limited's current period of
stable and sustainable growth following a significant turnaround. MlTl is

overseeing EAPCC strategic plan which is closely aligned with and actively
supports the Government's national development priorities, such as the
Affordable Housing program and infrastructure expansion. We believe the
Company's return to profitability and positive trajectory is a testament to
the efforts that all stakeholders are making. Our primary objective is to

a
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rt ensure this positive momentum is maintained without disruption, thereby
safeguarding the value of all shareholders.

While we acknowtedge the Committee's interest, we respectfully submit

that the Ministry's current focus is on EAPCC operational continuity and

delivering on its commitments. We are confident in the existing regulatory
frameworks overseen by the Capital Markets Authority and the

Competition Authority of Kenya to appropriately review any corporate
actions. We trust the Committee will consider the importance of stability
and allow these established processes to run their course.

Conclusion

Chair, we would like to express our appreciation to the Committee for
their time and their attention in this matter. We are committed to working
collaboratively with the Committee to ensure that we continue to meet

the expectations of all our stakeholders.

Yours Sincerely,

Juma Mukhwana, PhD, CBS

PRINCIPAL SECRETARY

Copy to: Hon. Lee Kinyanjui
Cabinet Secretary
Ministry of lnvestments, Trade and lndustry
NAIROBI

Dr. Aurelia Rono, CBS

Principal Secretary
State Department for Parliamentary Affairs
NAIROBI

r ,

a


