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(CONVEYANCING COMMITTEE)

ASK FORCE - LAND TRANSACTIONS (ELECTRONTC) REGULATIONS, 2020

8rH JUNE 2020

TO

THE



,

June 8,2020

The Chair,

The Task Force - Land Transactions (Electronic) Regulations, 2020

Greetings,

LAND TRANSACTIONS (ELECTRONIC) REGULATIONS, 2020 - MEMORANDUM OF THE LSK

Introduction

A. Article 6t of the Constitution of the Republic of Kenya,2010 provides for enactment of new land

legislation to consolidate and rationalize the registration of titles to land and to generally give effect to

the principles and objects of Chapter 5 on Land and Environment.

B. The Land Registration Act (Act No. 3 of 2012) ("LRA"), the Land Act ("LA") and the Community Land

Act ("CLA") (together "the Land Acts") sought to achieve in part this objective with regard to

establishing a modem and credible land registration system. Towards this end in 2017 , various Land

Regulations were published to operationalize the new Land Acts.

C. As part of reform in the land sector, the Land Acts provide for maintaining land records and documents

in electronic form and the LRA Regulations provide for e-Conveyancing.

D. Pursuant to section 8 of the Statutory Instruments Act (No. 23 of 2013), the Cabinet Secretary, Ministry

of Lands and Physical Planning, appointed a Taskforce on Electronic Land Transactions, Registration,

Conveyancing and Other Related Activities under the Land Registration Act,2012, the Land Act,2012

and the Community Land Act, 2016 (the "Taskforce") to provide for the relevant regulations to support

the e-Conveyancing platform.

E. The Task Force has the enviable task of proposing regulations and legislative changes that will enable

the growth of e-Conveyancing in Kenya. It is an exercise which countries like the UK, Canada, Australia

and New Zealand, with more reformed land law systems and procedures and with enormous resources at

their disposal, have taken decades to implement with mixed results.

F. The Task Force has prepared draft e-Regulations and pursuant to section 8 of the Statutory Instruments

Act (No. 23 of 2013), the Cabinet Secretary, Ministry of Lands and Physical Planning, in consultation

with the Cabinet Secretary, the National Treasury and the National Land Commission notified the general

o
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o
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o
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public that a Regulatory Impact Statement on the proposed Land Transactions (Electronic) Regulations,

2020 had been prepared to assess the impact of the e-Regulations on the community and businesses.

G. By virtue of the notice, all persons likely to be affected by the proposed Regulations are required to submit

written comments on the Land Transactions (Electronic) Regulations ,2020.

H. The proposed statutory instruments ("lhe e-Regulations") are as follows:

i. LandRegistration(ElectronicTransactions)Regulations,2020

ii. Survey(ElectronicCadastreTransactions)Regulations,2020

iii. Survey(AmendmentRegulations),2020

iv. Stamp Duty (Valuation) Regulations,2020

v. Stamp Duty (Amendment) Regulations,2020

vi. Land(Amendment)Regulations,2020

vii. Land (Extension and Renewal of Leases) (Amendment) Rules, 2020

viii. The Land (Allocation of Public Land) (Amendments, Regulations), 2020

ix. Physical and Land Use Planning (Electronic Development Control and Enforcement

System) Regulations, 2020

I. The Law Society of Kenya ("LSK") is a key stakeholder in reforms being undertaken in the land sector.

Consistent with its broad mandate, the LSK is mandated to originate proposals on reform of the law and

practice to address challenges encountered by practitioners.

J. The LSK contributed the chapter on electronic conveyancing in the Land Regulations and thereby planted

the seed for the growth of e-Conveyancing in the country. The LSK has also sought judicial intervention

to ensure the introduction and growth of e-Conveyancing proceeds within a legal spectrum so as to ensure

a credible and legally defensible system.

K. It is the desire of the LSK that this paradigm shift in land management and registration proceed earnestly

and with adherence to best practices. Indeed, it is only in those countries where the law society has taken

a central position in the e-Conveyancing process that has shown marked success.

L. An examination of the terms of reference of the Task Force creates an expectation that this exercise will

deliver definitive regulations and propose credible solutions to enable e-Conveyancing to take root in

Kenya. While an end to end e-Conveyancing process remains the ideal achievable over time, we expect

the Task Force to borow from international best practice and offer a blue print that will deliver a phased

credible and secure.' electronic system; procedure.for certification of electronic inslrumenls; procedure

.fbr execution and veriJication or certification oJ-digital signatures; the ./brm of e-Conveyancing thal is

possible in lhe circumstances of our countty having regard to international experiences; electronic

trans/'er and execution oJ'deeds and contracts; seamless and timelv electronic.funds transJbr e/c. These

activities should work towards achieving seamless connectivity and access to the information and

o
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resources of all stakeholders and ensure interoperability, accessibility, security etc. of land administration

and registration.

M. It should be noted that the implementation of e-Conveyancing is often a structured task that takes several

years and require a dedicated team of professional working full time. We would at the very least expect

the Task Force to be given sufficient time to benchmark and deliver a workable solution rather than a

compromise due to time constraints.

N. The LSK therefore welcomes the e-Regulations and hereby submits its comments structured as follows:

Part l: General Comments

Part 7: The Present Lay of the Land - Oven,iew of the Current Conveyancing Practice and Land

A dminis tr ati o n Env iron m enl

Part 3: The Future - Guiding Principles and Considerations for Credible E-Conveyancing and Land

Administrqtion - Key Priorities and Initiatives

Part 4: Review ofthe Draft e- Regulations

Part 5: Conclusion and Recommendations - What e-Conveyancing Modelfor Kenya?

O. We shall proceed to make our comments in the succeeding paragraphs and as per the attached table

PART 1: GENERAL COMMENTS

l. Conveyance, unless a contrary intention appears, includes assignment, appointment, lease,

settlement, and other assurance, and covenant to surrender, made by deed, on a sale, mortgage,

demise, or settlement of any properfy, or on any other dealing with or for any property. Convey,

unless a contrary intention appears, has a meaning coresponding with that of conveyance.r

2. For purposes of this memorandum we have limited the analysis to conveyance of land: the legal

process involving the preparation of the sales deed, mortgage (including legal charge) and other

related documents of creating, transferring and dealing with an interest in land of whatever tenure.

3. We have taken land administration2 as the process of determining, recording and disseminating

information about ownership, value and use of land, when implementing land policies.

4. Electronic conveyancing or e- Conveyancing means the exercise of conveying interest in land through

electronic means and in this instance we have included the definition to cover tasks in land

mana gement which are effected electronic ally.

5. Kenya is at the infancy stage of e-Conveyancing and land administration. With the introduction of

the Land Management Information System (LIMS), tangible progress has been made in the process

r Conveyancing and Law of Property Act I 88 I

z The United Nations' definrtton of Land Administration
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of migrating documents and deeds to the digital platform. The exercise is however still at its infancy

and localized to a few registries.

6. Need for Benchmarking: e-Conveyancing has had mixed results in most countries. We note a few

pointers from the following jurisdictions:

. UK- after several years of trying to achieve an end to end conveyancing process, the exercise

has been held in abeyance. They revoked the Land Registration (Electronic Conveyancing)

Rules 2008 and the Land Registration (Proper Office) Order 2013, in order to allow HM Land

Registry to continue with its digital transformation programme, and modernise and simplify its

services.

. New Zealand - NZ has the most advanced e-Conveyancing system to date -Landoline- and has

received high rating from the World Bank Ease of Doing Business. Landonline is a project

initiated by Land Information New Zealand (LINZ) that has converted millions of title records,

title instruments, plans, parcels and geodetic survey marks into an electronic format. The entire

conveyancing process will be automated, cutting the turnaround of lodgments from days to 24

hours.

In the circumstances the Task Force should benchmark and ensure the e-Regulations have benefitted

from the best reforms which others who have adopted the system have refined over time.

PART 2-02 THE PRESENT LAY OF THE LAND - OVERVIEW OF THE CURRENT

CONVEYANCING PRACTICE AND LAND ADMINISTRATION ENVIRONMENT

l. Our conveyancing experience to date has not been cost and time efficient. The exercise is inefficient

and overly bureaucratic. It has been characterized by a slow and largely unstructured reform process

widr gaps in the law and procedure. This phenomenon has created a fertile ground for rent seekers.

Unsurprisingly, disputes relating to registration and land administration generally continue to clog

our judicial space. The issues cut across and include identity frauds, irregular land allocations and

titles, irregular approval processes, breach of lease terms and generally failure to comply with land

administration procedures.

2. What causes this state of affairs is a combination of many factors. It is useful to understand the cause

of the malaise in order to prescribe a solution. Essentially the status of our conveyancing and e-

Conveyancing is characterized by the following:-

o

O

o

o

o
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I Incomplete migration of titles to the LRA Platform

(i) The Constitution had a timeframe for reforms in the land sector and in particular

the consolidation of the various land statutes to a new and comprehensive land

platfbrm. Pursuant to the Constitution, the Land Acts and Land Regulations were

enacted. The LRA is the procedural statute for land registration and the LA and

CLA are the substantive statutes for land administration.

(ii) Unfortunately, the implementation of these critical laws and regulations is still

pending. Consequently, the current conveyancing practice and land administration

is irregular and not in consonance with the law.

o New land register not in place: Although the LRA and LRA Regulations obliges

the closure of the old land registers and the migration to the new comprehensive

land register under the LRA, this is yet to be achieved. The new register under the

LRA appreciated and provided changes in law and has provisions for notification

of spousal rights, change of user, special covenants etc. Until the new register is

implemented, these rights continue to present a challenge to practitioners.

o New wine, old wineskins: Conveyancing practice has proceeded without due regard

to the change in law or the constitutional requirement for harmonized law and

procedure. Conveyancing procedures are varied and incongruous as practitioners

struggle to accommodate the new law while still relying on titles issued under the

repealed Acts. Thus, eight years after the enactment of the new land laws, we still

have: (i) old land registers and conveyancing by deeds and by Torrens system -

entries and notification on the title - depending on the root of the title; (ii) consents

ostensibly issued by the defunct commissioner of lands; (iii) deed plans rather than

RIMS etc.

(iii) It is imperative that e-Conveyancing is anchored on a sound legal platform. If the

platform is irregular and not in harmony with the law, the end product will be

susceptible to legal challenge.

(iv) Accordingly, one of the recommendations in this memorandum is an obligation to

ensure the land register is in strict compliance with the law. This will entail the

overdue migration of the repealed titles and registers to the new land register under

the LRA. The procedure for this migration is set out in the LRA Regulations.

o

o

o
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o
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il. IncompleteDigitisation/Automation

(i) In April20l8, the Ministry of Lands and Physical Planning launched the LIMS.

The main objective of the LIMS is to gradually phase out manual land

registration processes with the ultimate objective of a full migration to a digital

platform for all land registration services.

(ii) The digital platform was first introduced in the Central and Nairobi Land

Registries and is gradually being introduced in other registries countrywide.

(iii) LIMS has served a useful purpose of digitizing records and this exercise has

been ongoing and is far from complete. This process forms a core platform to

initiate a gradual e-Conveyance over selected items. A lot more is required to

ensure a more robust engagement with e-Conveyance. At the moment, LlMs has

i il ffi ;ffi 'I'i;::j'i:.*::: ::::::T:::::T.,,,,
controls and has as a result suffered from lack of credibility.

(iv) LIMs should be enhanced to ensure the completion of the digital platform for

proper record keeping.

m. Manual and paper based system

Our conveyancing and land administration are essentially manual and paper based. This

breeds inefficiency and loss of time. That said, the experience of UK, Ontario, Singapore and

New Zealand, shows that e-Conveyancing is a gradual process which is implemented in

phases. There is no overnight leap from manual to electronic but a gradual implementation

over the years.

ry. Poor record keeping

Our record keeping is sub-optimal which causes severe delays and lack of coordrnation. We

encounter duplication of files and registers due to the absence of a coordinated record

keeping.

O
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PART 3: THE FUTURE . GUIDING PRINCIPLES AND CONSIDERATIONS FOR A CREDIBLE

ELECTRONIC CONVEYANCING AND LAND ADMINISTRATION

1. As a result of the quagmire, that is the current conveyancing experience, there is legitimate

expectation that e-Conveyancing represents a paradigm shift in land administration and registration

processes, with clear and deliverable public benefits, both in terms of cost and time.

2. It falls on this Task Force to learn from the documented failures of those countries that have suffered

missteps in e-Conveyancing and to benchmark with those who have forged a better and replicable

experience. Having said that, the best practice elsewhere must also be tempered with the reality of

Kenyan experience and resowces.

3. The LSK would like to highlight the following principles for a credible e-Conveyancing system that

will answer to our current challenges with the expectation that the e-Regulations will take cognizance

of these ideals and incorporate them in the Regulations and your report.

3.1 The Integrity and Reliability of the System

The system proposed for use will be a key enabler of the success or failure of this exercise. We note

from the e-Regulations that the system proposed for use is owned by the government. The Task Force

should interrogate and confirm this detail. More importantly, the national electronic platform should

also be a system that is proven to be fit for enabling e-Conveyancing. It should be responsive to the

following minimums:-

Integrity of Data: The e-Conveyancing service must ensure the integrity of data and messages

against accidental or deliberate malicious alteration from the point at which they are sent by the

originator to the point at which they are received. Integrity of the service must be demonstrable

such that any changes to any data or message between the sender and the recipient can be

identifi ed and detected.

Authenticity: The e-Conveyancing service must be capable of identifying and authenticating the

buyers' and sellers' conveyancers (there may be several users on each side,), each party's

lender(s), other Government departments with interfaces to the service, individual conveyancers,

Land Registry staffs, anyone else authorizedto have access to the service.

Non-repudiation: The service must ensure the integrity, authentication and non-repudiation of

data and information exchanged. No party using any part of the e-Conveyancing service must be

o

o

o

o

a

a

o

O

o

o

o
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able to deny that they had sent or received any document(s), message(s) or data that had been

sent or received.

Audit trails: Comprehensive audit trails of all activities that take place within the e-

Conveyancing service are required.

Capability to Handle Fluctuation in Volume: The e-Conveyancing service must be capable of

handling high volumes and periods of peak activity.

Systems Maintenance: Routine maintenance and upgrades have to be achieved while the service

is live but have to be scheduled at such a time as to minimize any disruption to the service.

Back-up and Disaster Recovery: The disaster recovery tests should be run regularly to ensure

business continuity. A disaster recovery plan for the e-Conveyancing serice should be developed

to ensure that the level of service specified in Network Access Agreements with users can be

sustained in the event of the plan being activated.

Technology Upgrades: The e-Conveyancing service should take advantage of advances in

technology and maintains a progressive programme of improvement and development.

Change Management Policy: The e-Conveyancing service must be able to adapt to

accommodate changes arising from service review.

3.2 Government Guarantee of Process and of Tille

Our conveyancing system is a system of title by registration that is guaranteed by the State. It is

expected that the e-Regulations and any changes in law to enable e-Conveyancing do not take away

this certainty. The registered landowners will continue to hold state-guaranteed title and be entitled

to fair compensation where an innocent owner has suffered loss due to the operation of the system.

3.3 e-Signature

The essence of e-Conveyancing is the ease of undertaking transactions remotely using a private key

that is able to interface with a public key through unique and secure identifiers. The proposed

system should be able to deliver this service in a manner that is certifiable to eradicate frauds.

3.4 Third Party Certification

The introduction of e-Conveyancing should include robust provisions regarding certification of

electronic instruments. This will also include certificates that can be relied upon and be available as

evidence, if required.

o
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4. e-Statutory Changes

The introduction of e-Conveyancing creates an opportunity to clean up the land regisffation and

administration system for the common benefit of the society. It is important to ensure that land

transactions done through e-Conveyancing system are legally sound. The proposed e-Regulations

should be supported by necessary statutory enactments and changes to ensure the e-Conveyancing

system is implemented lawfully and is not susceptible to challenge. The Task Force should consider

and if thought fit make recommendations for the repeal or rationalization of the following pieces of

legislation statutes:

Repeal of the Land Control Act: The continued existence of this piece of legislation is

anachronistic considering the resolution of Parliamentr to include the Act in the schedule of

repealed Acts. As well, Justice Lenaola made an order on l2tn October 2012, directing the

Attomey General to"move with speed and address the non-repeal oJ'the Land Control Act in

spite of Parliament's decision to that effect"+. This Act affects many land transactions and its

continued existence and the bureaucratic manner in which it is implemented affects the efficiency

of land registration and administration processes which is at the core of e-Conveyancing

transactions.

5. Electronic Fund Transfer (EFD Service

(i) The e-Regulations include improvements in stamp duty and in the payment system. We expect

that the opportunity offered with the e-Regulations will propose changes that will enable a system

capable of processing electronically and in one platform the range of payments associated with

conveyancing such as Land Registry fees, stamp duty and other disbursements.

(ii) The EFT service should interface effectively with all associated services so that payments are

effected promptly and users are notified automatically of transmission; instructions to pay are

capable of change up until the last minute.

6. Appreciation of the Roles of the NLC and the Ministry in Public Land Adminisfiarton and

Registration

5.1 The recent history of land administration and registration has been characterized by seemingly

cyclic territorial fights between the two lead agencies in this area- the Ministry and the NLC.

rParliamentaryHansardProceedingsof26uApril 20l2pursuanttoaresolutionoftheHouse, LCBwasrncludedrnthescheduleoftherepealedActs,
r Basil Crrtrcos v Attorney General & 8 others & 4 others [2012] eKLR

o
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5.2 To deliver credible and legally sound e-Regulations the Task Force should have due regard to the

constitutional roles and functions of the two lead agencies in land administration and registration:

the NLC and the Ministry. ln doing so, the Task Force should be guided by the Constitution, the

Land Acts and the judicial interpretation of the role of the two agencies.

5.3 We would refer the Task Force to the following constitutional references which are relevant to

some amendments the Task Force has proposed:-

a) The Supreme Court Advisory Opinion - No. 2 of 2014

(i) The Advisory Opinion was a decision of the Supreme Court within the terms of

Article 163(7) of the Constitution and is, therefore, binding on the Ministry and

the Commission.

(ii) The question for determination by the Supreme Court was the 'proper

relationship between the mandate of the National Land Commission, on one

hand, and the Ministry of Land, Housing and Urban Development, on the

other hand - in the context of Chapter Five of the Constitution; the principles

of governance (Article 10 of the Constitution); and the relevant legislation.'

(iii) The Court made a determination on the following as a guide to the relationship

between the two lead agencies, inter alia'.

The NLC tasked with Preparatory Steps towards Registering a Title:

"NLC has, by the Constitution and statutes, a lead role in the preparatoty steps

towards registering a title. These include: allocation of land; alienation o.f public

land; disposing of public land; .format o.f lease; setting up terms of leases and

licenses; finalizing on the contract of lease up to the point oJ' execution;

coordinating change and extension of user; setting up the rules regarding renewal

of leases before expiry; and coordinating sub-division."

The Ministry as the Special Entity to Deal with Registration and Issuance

of Titles Generally:

"The Ministry oJ'Land is the special entity with authority to register, issue and

guaranlee land tille. "

o
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b) High Court in Petition Number 54 of 2015 - Anthony Otiende versus Public Service

Commission, The Cabinet Secretary, Ministry of Housing, Land & Urban Development

and Another.

The High Court declared that "the registration forms as well as forms of title including

Leases, Title Deeds, Grants and Certificates of Title or of Lease" made and promulgated by

the Cabinel Secretary, Mtnistry of Housing, Land & Urban Development without the advice

or input of the NLC and without the necessaty public participation and or Parliamentary

scrutiny and approval were unconstitutional null and void.

5.4 There are several cases that have followed the principles set out in the two leading judicial cases

on the relationship and functions between the NLC and the Ministry. lt is therefore prudent for

the Task Force to have regard to these judicial guidance while preparing the e-Regulations and

when proposing amendments to the existing Regulations and the Land Acts.

5.5 Flowing from the Supreme Court advisory opinion, the Law Society invites the Task Force to

review the 2018 amendment of section 23 (2) of the Land Act. We have noted that this section

has formed the basis of the e-Regulations in the area of public land administration as well some

sections of the land registration regulations. The section is therefore at the core of public land

administration as it deals with the process of leases over public land.

5.6 We are respectfully of the view that the recent amendment to Section 23 (2) conflicts with the

Constitution, the Land Acts, the current LRA and LA Regulations and judicial precedents. The

LSK would like to draw your aftention to the following:-

(i) Judicialclarity

The Supreme Court in the advisory opinion above has reiterated that the NLC has the

mandate and power of 'setting up terms of leases and licenses; finolizing on th" c

6leose rE to thc foint rl{ e*enttion; coordinating change and extension of user; setting

up the rules regarding renewal of leases before expiry.'

(ii) Statutory clari4,

Section 23 falls under Part III of the LA which deals with "Administration of Public

Land'. Section 23 (l) deals with the implied covenants and conditions governing a

lease of a public land. Section 23 (2) has undergone two amendments in a space of

fwo years. Prior to its amendment, the section read as follows:

o

o

o

a

O

o

o

a

o

a

a

o

o
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" (2) A lease or licence for public land shall be issued by the Commission and shall

be registered by the Chief Land Registrar".

Pursuant to an amendment in 2018, (Act l8 of 2018) Section 23 (2) of the LA was

amended to read as follows: -

"(2) A lease or licencefor private landwithin the meaning of article 64 (b) of the

Constitution shall be issued by the Cabinet Secretary and registered by the Chief

Land Registrar".

This amendment constitutes an error on theface of the record. It refers to leases over

private land while the deleted section dealt with leases over public land. lt introduces

private leases in a section dealing with leases over public land.

The amendment also created ambiguity and is clearly defective: it purports to grant

the Cabinet Secretary power to grant leases over private land or property, which

would be unconstitutional and an unwarranted interference with private interest, a

preserve of the registered proprietors.

a

a

o

a

o

(iii) It should be noted that Article 64 (b) of the Constitution defines "Private Land'as

follows:

64 Private land

Private land consists of -

registered land held by ary person under

any freehold tenure,'

land held by any person under leasehold

tenure; and

any other land declared private land under an Act of

Parliamenl.

(iv) It is unclear in what circumstances the Cabinet Secretary would issue leases or licences

over "land held by any person under leqsehold tenure" under article 64 (b) of the

Constitution. Such an intervention would be an illegal and unconstitutional enterprise.

(a)

(b)

(c)

a
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(v) The Task Force should review the current section 23 (2) and determine whether it is

legally coherent and in the right place. In doing so, the Task Force should also have

regard to Article 62 (l) (c) of the Constitution which deals with grants powers to the

NLC to dealwith "land transferred to the State by way of sale, reversion or surrender".

Most leases over public land are preceded by a legal incidence of surrender or reversion

to the State.

(vi)It is the recommendation of the LSKthatthe amendment in 2018, (Act 18 of 2018)

Section 23 (2) of the LA is incurably defective to the extent that it purports to grant the

Cabinet Secretary power to issue leases over private land. It is also incurably defective

if it intended to grant the Cabinet Secretary power to issue leases over public land as this

is the preserve of the NLC as per the Constitution and as conclusively determined by the

Supreme Court in the advisory opinion.

PART 4: SPECIFIC COMMENTS ON THF F.-REGIII.ATIONS

o

o

a

a

o

o

I. Need to harmonise the Regulations

a) The Constitution recommends the consolidation of the land laws and regulations. Flowing from

this, there is need to rationalize whether it is more useful to merge the Proposed E-regulations

with the existing are Land Regulations. The two regulations complement each other and are best

read together. It is duplicitous to have two similar sets of regulations covering the same issues.

b) Accordingly, it makes infinite sense to harmonise the two regulations into one set of

comprehensive Land Regulations covering both paper and e-Regulations.

c) This has been achieved in other jurisdictions with e-Conveyancing such as New Zealand and will

enable a more robust and easier process for practitioners.

Definition of User

a) We propose the deletion of the words in the definition section from " and may include a property

owner or a professional on the instructions of a property owner". Access to public information

is a constitutional right available to all regardless subject only to compliance with any procedural

o

a

a

o

o

II.
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III.

VI.

a

a

o

a

a

o

Iv

requirements. For example, the current definition does not take into consideration banks and other

creditors who are consumers of public information and who may wish to access information for

a myriad of reasons.

b) The LRA Regulations appear to use the word "fJser" and "Authorised User" interchangeably.

Many of the succeeding regulations referring to "tlser" actually relate to "Authorised User".

There is need to clean up the proposed regulations and harmonise accordingly.

fiefinition of an Arrthori-ed IIser - Regrrlation 7

a) A clear characteristic of systems where e-Conveyancing has been a success, it is the central role

played by the law society and advocates in ensuring the integrity and continuity of the system.

Invariably, the person authorised to interface and make changes to the system is the Advocate.

b) The LRA Regulations need to substitute the definition of a "Authorized Usei' as currently

defined (for purposes of who qualifies as an authorized user under Regulations 2,7 and 9) to be

an Advocate.

c) Advocates will still be mandated to have a User Account and authorized User Agreement before

using the e-system. A User on the other hand will be a member of the public who has a User

Account and have electronically signed a User Agreement.

['lectronic I.and Register - Regulation 5

It is useful to harmonise the present Regulation 8 (a) of the Land Registration (Registration Units)

Order 2017 and the proposed Regulation 5 to clarify that the register contemplated in section 7 and 9

of the Act shall from the date prescribed by the Cabinet Secretary be maintained in electronic form.

This is to obviate the existence of two parallel land registers which would create ambiguity.

IIsers to have a llser Agreement

We note that the e-system will be accessible to members of public generally and this is in order. It is

however important for any User to sign a User Agreement upfront upon opening a User Account to

understand the terms and conditions of use in clear and concise details.

Arrthorised Ilser AEeement

The Authorised User will have more engagement with the system and some permitted discretion to

change the register. This calls for a special agreement with indemnities. The agreement should cover:

v

a
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VII.

a)

b)

c)

d)

e)

a) The electronic workspace stations. In New Zealand, the electronic workspace

facility means a facility approved by the Registrar for use in interfacing with the system.

b) Obligation on the part of the Authorised User.

c) Any indemnity issues arising therefrom.

I,iahility nf the State (The Ministry anrl Officers)

The use of e-Conveyancing does not excuse the state from its core obligation to give indemnity to

those who rely on information in its records.

There is therefore need to amend the Disclaimer Clause in the Third Schedule under Clause 5 of the

Regulations, The Ministry as the custodian of land records as well as its officers should be responsible

for the completeness and reliability of documents processed online as well as confidentiality, integrity

and security of the e-system.

The state (Ministry) should be liable to any user for any direct, indirect or consequential damage or

loss arising as a result of relying on any misleading information contained in an instrument or

document or record generated by the system.

The draft Regulations should also prescribe how the compensation will be made to the User in the

event of any loss arising from relying on any electronically processed document.

We propose adoption of indemnities such as the clauses in New Zealand and in the UKs, which

provides for -

(i) Compensation for loss or damage resulting from Registrar's error or from system failure and

includes loss or damage due to -

r an error or a wrongful act or omission of the Registrar or of a person to whom a

power or function is delegated; or

. a failure or malfunction of a system or facility used to keep the register.

(ii) Compensation for loss of estate or interest in land

(iii) Comfrensation for loss or damage occurring after search and hefore registration

(iv) Fxceptions to comfrensation- The State is however not liable in the following instances:-

. the loss or damage results from a breach of trust by the claimant;

o

o

o

o

s See the Table to the Memorandum attached
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the loss or damage results from the improper exercise of a power of sale under a

moftgage or re-entry under a lease;

the loss or damage results from the operation of an enactment other than this Act that

overrides or limits the title to an estate or interest in land.

VIII. Stay of Registrafion

a) The draft Regulations make provision under Regulation 23 (4) allowing the Registrar to reject

documents submitted for registration with a substantial defect. There is need to introduce a new clause

under Regulation 23 to allow for stay of registration pending the filing of an appeal by a User at the

Elecftonic Appeals Committee.

b) This will ensure that the procedure of rejection of documents submitted under the system for

registration is in line with Regulation 35 (l) of the Land Registration (General) Regulations,20lT.

IX. F xpress Preclrrsion of 
^ 

ttestation of Instrrrments Processed F lectronically

a) We have noted that the draft Regulations do not provide for attestation of documents processed and

executed electronically under Regulation 15 (b). The client bears the risk of execution using the

client's unique identifier.

b) Regulation l9 (b) expressly precludes witnessing and attestation for documents signed electronically.

To buttress this position, there is need to review make necessary recommendation for amendment of

the LRA section 45 and also section 3 (3) of the Law of Contract Act to preclude attestation by

advocates.

c) Further, the Regulations need to make provision for: -

(i) the type of electronic signature to be adopted; it is useful to be more elaborate about the

uniqueness of this private key than is presently provided in the schedule;

(ii) the manner and format in which the electronic signature shall be affixed;

(iii) the manner and procedure which facilitates identification of the person affixing the electronic

signature;

(iv) control of the process and procedure to ensure adequate integrity, security and confidentiality

of electronic execution;

(v) certification of electronic signatures;

(vi) how spousal consents and creditor consents will be included in the instruments for

completeness.

d) Regulation 15 (2) suggest an alternative method of paper execution and uploading to the system.

There is need to develop this issue further. Is this process precluding submission of physical

documents'/ Is this the new form of registration? Who is to keep the original documents and for how

t

a

a
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long? It should be noted that advocates are obliged to keep documents for a duration and there is need

to establish whether there will be changes made in this regard.

IX. Certification of tr'.lectronic Instruments

a) In the absence of attestation, the integrity of electronic signatures relies on certification by trusted

third party. The proposed regulations do not have robust provisions regarding certification of

electronic instruments. This is a fundamental area that requires proper engagement.

b) The purpose of certification is to ringfence the liability of the state arising from the indemnity it

provides.

c) The regulations should provide for which documents require certification and an elaborate provision

w/zo should certify and how this will be done.

d) In Kenya, like in most other jurisdictions, the logical certifier should be an Advocate of Kenya who

will have entered into an agreement with the Registrar for this purpose. To enable Advocates to

readily take up this duty there is need for clear obligation of what this task will entail and the duties

and liability it entails. There ought to be some flexibility extended to Advocates and the scope for

this work should be covered by the regulations. In some cases, the certifier will have to rely on

confirmation by third parties such as notary public in certain circumstances where the person signing

is not in Kenya.

e) The certifier must have authority to act for the party or to certify the party's execution. Some of the

basic requirements for confirmation should include the following: -

(i) that the certifier has authority to act for the party and the party has the legal capacity to give

the authority; and

(ii) that the certifier has taken reasonable steps to confirm the identity of the party; and

(iii) if statutory requirements have been specified by the Registrar for instnrments of a particular

type, that the instrument complies with those requirements; and

(iv) the certification about evidence in relation to the certified matters in paragraphs (a) to (c).

0 To ringfence the risk to the state for frauds, it is useful to benchmark and see how other jurisdictions

have dealt with the matter. In the UK, the process has been suspended. In Norway, the advocates are

still performing the traditional role of attestation. In New Zealand, the Registrar relies on third party

certification of electronic signatures. We attach a document styled "Authority and ldentity

Requirements for E-Dealing Standard 2018 " used to set'safe harbour'requirements in New Zealand

which, if met, will satisfy a practitioner's obligations as to:

o

a

a

a

o

o

o

a

a

a

a

a
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(i)

(ii)

(iii)

Establish client authority and legal capacity;

Verify client identity.

The system in use is Landonline which relies almost entirely on automatic checks with

little or no human interface. This reliance on automatic checks has been interpreted as

meaning that lawyers are permitted to alter the content of the register without involvement

from any third party: "conveyancers now become deJbcto Regislrar - Generols oJ'Land

or guardians of the integrity of title by taking on much more overt responsibili\ in the

c ertific ation pro c es s" o

o

o

a

a

X. Adoption of the Prescrihed I,and tr'orms

a) The draft Regulations need to make express provision for the prescribed fees and that all documents

submitted electronically shall be in the prescribed land forms set out in the Sixth Schedule of the

Land Registration (General) Regulations, 2017.

b) This will ensure that the online system is aligned with the existing land laws and land regulations.

XI. Controlled Transactions/Sporrsal anrl other special consents

a) The system must take cognizance of certain services where the law requires a process that is yet to

be harmonised under the Land Acts. We have mentioned about the processing of the Land Control

Board consents. Another key issue is spousal consents.

b) The draft Regulations should outline the services under Regulation 27, which will be ofl'ered online

and those which will be processed manually.

c) In the interim, we propose the introduction of a two-year transition period for a manual back up

system until all records are not only available but have been verified on the electronic system, and

the electronic registry is fully operational.

XII. ApFeal Process

a) We note that the appeal process is very long as it entails hearing of disputes by the Chief Land

Registrar, and if aggrieved, an appeal with the Electronic Appeals Committee and if further

aggrieved, file an appeal against the decision with the court. The process is lengthy and will in tandem

delay registration.

o

e Greenwood and Jones, 2003, p. 330
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b) The drafl Regulations need to make provision for one Appeals Committee to hear and determine any

issues arising. A party aggrieved can later file an appeal with the Environment and Land Court. In

addition, the Committee should compose of one representative from the LSK of Kenya, who should

idcally be the chair.

c) The draft Regulations should also prescribe how one may approach or lodge such a claim before the

Appeals Committee as well as wellas the standing rules of the Committee. In addition, there is need

to also clarify that the "Court" here refers to the Environment and Land Court.

XIII. f,'.lectronic Certificate of I,ease or Title

a) The issuance of an electronic certificate is a confirmation that the registration process has been duly

completed. Regulation 25 which makes provision for electronic processing of a ceftificate of lease or

title, the word "may" should be replaced with the word "shall" so that the issue of this document, if
applied for is a certainty and should also be accompanied by an online search.

b) Further, there needs to be a way in which a User can verify the authenticity of an online generated

document since titles and land rights are sensitive matters. It is our view that the Ministry of Lands

should ensure that the electronic certificates of title or leases issued have a unique serial number or

security feature that prevents any duplication or tampering with the issued title document.

c) We also understand that the effect of e-registration under Regulations 4 to 6 is that documents

generated in the new online system have the same legal effect as paper documents. We would propose

that this position be expressly stated.

a

o

a

o

o

o

o

a

a

xIv.
a)

b)

c)

d)

MultiFlicity of Rejections

There is need to align the provisions of the draft Regulations particularly, Regulation 23 on rejection

of documents with Regulation 35 (l) of the Land Registration (General) Regulations,20lT.

Regulation 35 (l) of the Land Registration (General) Regulations,20lT provides thatthe Registrar

shall reject a document submitted for registration and state reasons thereof, where there is a

substantial defect or where the document is submitted without the requisite documents required under

the Act.

An applicant who is dissatisfied with the decision of the Registrar can later file an appeal against the

decision with the County Registrar and thereafter, the Chief Land Registrar.

Regulation 23 (3) of the draft Regulations on the other hand, provides for multiplicity of rejections

contrary to Regulation 35 (l) which mandate the Registrar to only have one rejection. Where a party

is dissatisfied, the draft Regulations should allow an applicant to appeal the decision at the Electronic

Appeals Committee and not restart the whole process of Registration.

O

a
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XV. Suspension Notice for llsers

a) The provision on servic e of "suspension notice " discussed in Regulations I 1 to l3 is convoluted. In

the event the Chief Land Registrar suspends a user account, the notice should be immediately emailed

to the user via the email provided at the time of creating the account and SMS through the contact

provided.

b) It is our opinion that providing the option to include notice of service via post would defeat the

essence of the draft Regulations.

c) The grounds for suspension need to be reviewed further to ensure this only happens after an objective

criteria.

2. StrRVFy (Fr FCTRONTC C aT|ASTRF TR aNS^CTTONS) RFGIIT ^TIONS, 
','o',to

I. tr'lecfronic Survey Plans and Mans

There is need for the Ministry to ensure security, integrity and reliability of survey maps, survey plans, forms

and documents processed electronically. This includes allowing Users to access and download survey plans

with non-edit rights and ensuring the plans have unique serial numbers and security features fbr identification.

[[. ICT Infrastructrrre cost to surveyors and stakeholder involvement

a) Under the Survey Act, surveyors are required to present their work using computational procedures

that do not conform to technological advancement.

b) The changes proposed under the Regulations will require surveyors to use new technologies such as

the Global Navigation Satellite Systems (GNSS) or Total Stations to convert the electronic data to

paper (analogue data) before presenting their work. This will require stakeholder meetings with

surveyors and this will involve a huge capital outlay fbr surveyors in terms of ICT infiastructure.

c) The draft Regulations are silent on how surveyors shall present their work to the Electronic Cadastre

system for approval. There is therefore need for clarification on the type of computational procedures

to be adopted by surveyors.

III. Authorized llser

a) The draft Regulations provide that an authorized user shall be a person qualified to carry out survey

and submit as per the Survey Act. This definition needs to be expanded to include professionals who

rely on survey plans as well e.g. Advocates, Architects, Surveyors and Land Valuers.

a
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b) As a general comment, the Regulations provide that users will be provided with a one-time password

to access the system. However, the Regulations also provide that the User will be required to change

their login credentials from time to time and to nominate "subscribers" who must be approved by the

authority to use the account. The Regulations are silent on who may qualify as a "subscriber" to use

the account.

IV. Survey Gaps

There is need for consideration of the current disconnect that sometimes appears between

subdivisions and the registry index maps which has led to multiplicity of issuance of titles and

provision made under the Regulations.

ST A MP I}IITY (VAI IIATION) RF'GITI.^ TIONS,'TO''O

I. Generally

a) The proposed regulations are by way of amendment to the existing regulations. The changes are

not comprehensive and merely mention action points being done electronically without elaborating

how this will be done.

b) It is pref-erable for a new set of comprehensive regulations with clauses on electronic exercises are

enacted to replace the existing regulations.

II. Access to f,'lectronic Valuation Mode

We note that the provisions on accessing the Electronic Valuation module under Regulations 4 and 5 are not

clear, since they do not specify whether a User will have to obtain a user account to access the module.

III. Timeline for valuation nrocess

The draft Regulations should provide timelines to guide the valuation process under Regulations 6 to l2 i.e.

on receipt of the applications by the Chief Government Valuer, timelines for acknowledgement of receipt,

forwarding of the application to a valuer and notification of a user on the valuer's visitation for purposes of

the valuation exercise.

W. ScoFe of the Regtrlations

a) The drafl Regulations should expand the scope of application under Regulation 3 to include other

documents to which duty is payable such as charges, discharges and share transfer documents. This

will entail amendment to Regulation 9 which makes reference to the contents of a valuation report

only with respect to land.

o

o

o

O

o

o

o

o

o

o
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b) Further, there is need to specify that the Regulations apply to documents submitted electronically for

valuation for stamp duty purposes.

V. F ngage Private Valrrers to Comnlement Government Valrrers.

a) Regulation l0 requires that a valuer on completion of a valuation exercise, shall electronically

submit to the Chief Govemment Valuer the valuation report for approval.

b) Pursuant to the recent change in law that has allowed private valuers to undertake valuation

exercise, there is need to allow licensed private valuers be engaged in the exercise to reduce any

delays experienced in the past.

c) We understand that there are draft regulations to allow licensed private valuers to be engaged in

the valuation exercise. This should however not preclude the Task Force from providing for private

valuation.

VI. Provide for Indemnity on Valuation

a) The valuation exercise is carried out by either government valuers or government certified private

valuers acting independently.

b) The draft regulations need to make provision to ensure that mistakes of land valuers during the

valuation exercise should not be visited on the registered owners as has been the case in the past.

c) The regulation should therefore include an indemnity to a registered proprietor in the event a

valuation is subsequently found to have been incorrect or to attract additional duty save in the case

of collusion.

VII. Timeline for stamning

a) We note that section 6 of the Stamp Duty Act provides that every instrument shall be duly stamped

with the proper duty before the expiration of thirty days after it is.first execuled. This is ambiguous

and has been a challenge for most practitioners.

b) We suggest an amendment to this provision of the Act to allow for time to start running from the

date the valuation is completed and the amount assessed for payment.

c) Stamping should be online and end to end. The present procedure leads to delay.

o

o

o

o

o

o

o

o

a

o
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4. STAMP NITTY ( T MF'NNMF'NT) RF'GIII ATIONS, 1O''O

ProJrosal for e-Stamlring

a) We note that although the draft Regulations provide for e-stamping, the process of e-stamping has

not been outlined. We suggest the e-Regulations on e-stamping be established. The model e- stamping

process in Hong Kong can be adopted as it has been touted as being credible secure and efficient.

b) The e-Regulations on e-stamping should include the following features: -

(i) F stahlishing an e-stamping system

. An effective e-stamping system will need to ensure harmonization of the processes and steps

that need to be under taken before an instrument is deemed as 'duly stamped.'

. This will therefore entail harmonization of the process of valuation, assessment, payment and

finally the generation of the electonic stamp certificate.

. Further, it is important that the system provides for how all the relevant information as to the

instrument and the parties that will be relied upon in generating the stamp certificate is to be

keyed tbr purposes of generating the stamp certificate.

r In Hong Kong for example, once payment has been received to the Inland Revenue

Department, the stamp certiJicate is made available for download and can then be attached

to the instrument.

. Accordingly, each instrument will have a unique "Instrument ReJbrence Number" and the

stamp certificate shall have its own "Stamp Certtficate Number. " The electronically

generated stamp certificate shall have the same legal status as the conventional stamp duty.

(ii) Reliahility of the F.lectronic stamp certificate

r To enable confirmation that a stamp certificate is valid, the stamp certificate has distinct

security features which are not capable of being tampered with and which will allow a User

to verify the authenticity of the certificate using the system.

(iii) Accessihility of the stamp certificates/system hy the Fuhlic

. The stamp certificates which will be available on the online portal must not be made available

to the members of the public. In Hong Kong for example, the Stamp certificate can only be

accessed when the user inputs the following information:

l. Instrument reference number

2. Date of Instrument

o

o

o

O

o

o

o

o

o

o

o
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3. Stamp Certificate Number

4. Date of Stamping

. The stqmp certificate record shall only be then made available when all the above details are

correctly inputted. This means that even individuals who did not make the application for the

stamp certificate shall be able to access the stamp certificate if they have the information at

hand. This therefore ensures some form of protection as it controls who can access the stamp

certificate and limits third parties from accessing the stamp certificates.

r For purposes of our system and amendment e-Regulations, this should only be available to

Users.

(iv) Rectification of an f,'lectronic Stamp certificate

r In case of an error, the system should allow an applicant to may make a written request to

the Collector of Stamp Revenue online to cancel the stamp certificate and issue a new one.

r It is therefore important to make provision for rectification or cancellation of stamp duty

certificates under the e-Regulations in the event of a mistake or error.

(v) Storage of the Stamp Certificate under the e'stamping system

. In Hong Kong, the e-system stores stamp certificates for a period of l5 years from the date

of generation. Users may therefore reprint the stamp certificates within this period. It is

important to have a secure feature that allows storage of stamp certificates set up on the e-

stamping system so as to ensure that users are able to access them and reprint them within a

specific period of time as may be prescribed by the Regulations.

. The security should also ensure that the stamp certificate cannot be tampered with during the

period of storage. The security measures of the e-stamping system in Hong Kong are:

1. Encryption: employing the network and security measures under the GovHK website,

i.e. the end-to-end encryption methodology using Secure Sockets Layer (SSL) and

Public Key Infrastructure (PKI).

2. Authentication: by (i) a digital certificate (via existing authentication means); and (ii)

pre-registered accounts identified by Taxpayer Identification Number and E-Stamp

Account Number with password control.

3. Resilience: using separate cluster of midrange servers with high availability and f'ault-

resilient features like dual network cards and mirrored disks.

4. System Security Control: Advanced security devices against hacker attack; access

control features; regular security assessment and audit.

o
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The security features of the e-stamping system are an important issue that must be considered

This is to ensure security of the e- stamping process as wellas stamp certificates generated.

We propose that the Task Force considers similar provisions for the e-Regulations.

It is also important that the e-Regulations on Stamp Duty include a provision that, an

instrument that is electronically stamped is considered as a duly stamped document.

5. r.AND (aMFNnMFNT) RFGITI ATIONS,',tO',fo

a) General comments

(i) Rationalisation of Roles of the National I.and Commission and the Ministry

. As a general observation and as per the detailed analysis above, there is need to rationalize

the changes proposed in these e-Regulations that purport to simply replace the"Commissiort"

with the "Cabinet Sea'etary", Such recommendations should be well founded in law as the

respective roles of these two lead agencies are anchored in the Constitution.

. A review of essentially ALL the proposed changes seeking to "the Commission " with the

"Cahinet Secretary" are at variance with the enabling statutes and./or the Constitution and

j udicial pronouncement.

(ii) Incomplete Amendments

r Most of the amendments have simply added the words "in electronic form " without making

any further input to the process. This is insufficient as the new regulation proposed need to

be more comprehensively addressed.

. There is need to have a hybrid system allowing for manual submission. The changes proposed

have made a complete change from paper based to paperless. Who will be required to keep

the originals and for how long? How will submissions be authenticated or certified?

b) Regulations o, 10, I l, I a and l3

(i) These Regulation deals with the power to grant licences over public land. Section 20 of the

LA gives the Commission power to grant licences over public land.

(ii) It is therefore not clear why there is a proposal to take this power from the Commission to

the Cabinet Secretary.

t

o

O

o

o

o

o
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o
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o
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(iii) The proposed e-Regulations in these areas are not well founded in law.

c) Reg[lation l4 - Conversion of freehold and leasehold Tenures owned hy non-cifi-ens

(i) Part 2 of the 6tr, schedule to the Constitution provide as follows at part 8:

"Existing land holdings and agreements relating to natural resources

(l) On the effective date, any freehold interest in land in

Kenya held by a person who is not a citizen shall revert

to the Republic o.f Kenya to be held on behalf of the

people of Kenya, and the State shall granl to the person a

ninety-nine year lease at a peppercorn rent.

(2) On the effective date, any other interest in land in Kenya

greater than a ninety-nine year lease held by a person

who is not a citizen shall be converted to a ninety-nine

year lease."

(ii) It should be noted that freehold land held by a non-citizen was deemed reverted to the state

and leasehold greater than 99 years was similar converted to 99 year lease.

(iii)Article 62 (1) defines "Public Land" as including: " (c) land transferred to the State by way

ofsale, reversion or surrender;"

(iv) Article 62 (2\ provides as follows:

"Public land shall vest in and be held by a county government in trust for the people

resident in the county , and shall be administered on their behalf by the National Land

Commission, if it is classified under-

(a) clause (1)(a), (c), (d) or (e); "

(v) It is therefore clear that once the freehold land held by noncitizens reverts to the state it

becomes public land and it's administration is as per the Constitution mandated to the

National Land Commission.

(vi) The Law Society would like the Task Force to review these proposed amcndments to the

Regulations with regard to their legal efficacy.

o

o

a

o

o

a

o
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o

o
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d) tr'lectronic ^ npeals Standing Committee

. This Comrnittee is a quasi-judicialbody and the composition of its membership as provided under

Regulations 2l E should include an Advocate for purposes of ensuring due process in hearing and

detcrmination of disputes.

. The draft e-Regulations should provide the rules of conduct of the business of the Electronic

Appeals Committee.

. The e-Regulations should also have regard to the recommendations of the task force on ADR that

is currently sitting.

6. I ANn (FXTFNSION ^NI) RFNFWAT. OE I F ^SFS) (AMFNDMFNT) RIrr FS, ','o',to

a. Collahoration hetween the NI .C and the Ministry of I 'nds

(i) As dctailed above, the provisions giving rise to the changes in the e-Regulations are derived from

the changes in section 23 (2) of the LA. We have made a detailed analysis of this change in law

as above and we invite the Task Force to consider our views on the matter.

(ii) In any event, the process must entail the involvement and collaboration of both the NLC and the

Ministry.

b. Timelines for a Lessee:

. The Regulations are silent on the timeline for the new e-processes that the lessee should abide

by with respect to revaluating, resurveying and the geo-referencing of the land in the event

the application for extension or renewal is approved pursuant to Regulation 3.

. The Regulations are also silent on the timelines for extension of lease exercise. In practice

the whole exercise is often unstructured and without timelines, a perfect fertile ground for

rent seekers. There is therefore need to create a timeline for action points.

a. Whose task is this -NI.C or the Ministry

Our comments above on the Constitutional role for both NLC and the Ministry will colour the

proposed e-Regulations in this area.

a

o

o

o

o
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o

o
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b. Timrlines for preJraration and erecrrtion of leases

. Whilst the e-Regulations grant the Cabinet Secretary the power to prepare and execute leases

elecfionically (Regulation 36 (l)), they do not provide timelines for how long this process should

take.

. For this reason, it is our view that introducing systems to allow documents to be prepared, executed

and lodged electronically will only affect transactions positively if there are appropriate fixed

timelines for each stage to prevent delays.

g. pHysrc^r. ANrr I aND IrsF pr 
^NNING (Fr FCTRONTC nFVFI OPMFNT CONTROI {Nr}

['NFORCF MF NT SYSTF M) RF GIII ^ 
TIONS, '0',r0

a. Generally

Our comments generally on electronic requirements apply to all the e-Regulations. Where e-

signatures are used there is need to have a third party certifier to ringfence the exercise from frauds

and identity theft.

b. Anplication - Regrrlation I (,)
. Regulation I (2) (i) appear incomplete.

. Regulation I (2) (ii) grants a power to the Cabinet Secretary that ought to be derived from the

substantive Act.

c. I icensed professionals

To enhance service delivery, licensed professionals from the private sector, who have signed

agreements with the regulator and given sufficient indemnities, should be allowed to perform tasks

inspections and certifications otherwise performed by civil servants.

d. Cost of ICT Infrastructure and Transition Period

. We note that the digitization process may be tasking due to the high cost of developing the necessary

ICT infrastructure, the time to be taken in uploading large records, which may occasion delays in

the short-term.-For this reason, we propose a rwo-year transition period to allow the current physical

system to support the new digital process until the same is fully operational.

e. tr'lectronic Anneals Commitfee

. The composition of the Electronic Appeals Committee as provided under Regulation 12 should

include an Advocate for purposes of ensuring due process in hearing and determination of disputes.
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It would also be useful to have nominees from licensed professionals rather than from the private

sector

9, SIIRVFY (aMFNnMFNT) RF.GIII ^TIONS,',ro',to

a) Generally

. There does not appear to be comprehensive e-Regulations and it is not clear the level or extent

of automation which is being introduced.

. It would be useful to see an interphase between the survey and other land administration

departments and the Ministry and the County as there are significant delays emanating from gaps

in the intermediation.

. Our comments generally on electronic requirements apply to all the e-Regulations. Where e-

signatures are used there is need to have a third party certifier to ringfence the exercise from

frauds and identity theft.

b) Migration to the new register

The survey function is a key determinant of the transition to e-Conveyancing as the migration to the

new e-Register is dependent on cadaster and authentication by surveyors. It would be useful for the

Task Force to address these deliverables and to include comprehensive e-Regulations on this part.

c) I.icensed Frofessionals

To enhance service delivery, licensed professionals from the private sector, who have signed

agreements with the regulator and given sufficient indemnities, should be allowed to perform tasks

certifications otherwise performed by civil servants.

PART 5 : CONCI,USION AND F.IIRTHF.,R RPCOMMI]NDATIONS

The LSK reiterates the contents of this Memorandum and buttresses the various findings and comments with

the following additional or iterative recommendations.

A Case for More time for the Task Force and the Need for a Standing Committee

A. The LSK recognizes and appreciates the tremendous amount of time and effort by the Task Force in

getting these draft e-Regulations published in record time. We are however of the respectful opinion that

the enormity of this exercise warrants more time to enable the Task Force to engage in more

benchnrarking and to consider all nuances ofthis exercise.
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B. Ideally this exercise is usually perfbrmed by a standing committee that is able to come up with a program

of action. This should be recommended.

llhich e-Convqtancing System for Kenya',

A. We would like to reiterate the need for the Task Force to give a comprehensive report regarding the

system of e-Conveyancing that should be adopted. It is not clear from the e-Regulations what method of

e-Conveyancing is being proposed. Some of the e-Regulations particularly in land administration have

amended the e-Regulations to provide only for electronic dealings. The e-Regulations on registration

have a pragmatic approach and suggest that the paper-based system will operate alongside the electronic

one and can be used interchangeably.

B. For purposes of a cohesive program, it is important for the e-Regulations to provide clearly which method

is being proposed and whether this will be end to end system or will be introduced in phascs by the Chief

Land Registrar.

C. Having regard to our capacity so far, it is practical for Kenya to encourage a phased development of e-

Conveyancing along the steps that were adopted by New Zealand- the most advanced c-Conveyancing

system to date. The phased approach will enable a hybrid system where we introduce automation

gradually while still having the certification by advocates as third party certifiers to reduce incidences of

ensure identity frauds.

D. LIMs has so far been proceeding with digitization. It is possible to convert title records, title instruments,

plans, parcels and geodetic survey marks into electronic formats. The project can proceed in a phased

roll-out schedule just like the way in which New Zealand rolled its system with definite phases and

deliverables such as: -

o Stage One, through which the old land registers can be migrated to the new electronic

register in phases as per the Regulations and all affected titles are consolidated to ncw

ff .:, il ::::.:,""::il'il::i:::: il :rm 
rh i s e xe rc i se w i I I re qu i re

o Stage Two, through which land professionals can conduct remote online

searching survey and title database from their own PCs via the lnternet;

o Stage Three, the introduction of remote digital lodgment of survey plans and routine

title dealings via a secure system;

o Stage Four, transactions - mortgage discharges, transf'er of titles and registration of new

mortgages, done electronically.

E. As part of the phased implementation, the e-Regulations should:
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a. give better clarity on e-signatures;

b. classify specific instruments that require certification before they are lodged as well as

the persons authorised to certify electronic insffuments. lnvariably and with good reason,

the practitioners and persons of a class authorised by the Regulations to certify

electronic instruments are Advocates.

c. Provide for the relevant agreements for Advocates who will take up that role with clearly

set out deliverables and indemnities with due regard to best practice considerations.

F. On registration, an electronic instrument certified as per the rules of certification is to be treated as having

been made in writing and executed by every party specified for the purposes of the Regulations and has

effect according to its terms.

G. The proposed e-Regulations will require huge outlay in terms of ICT and leverage on modern technology

such as blockchain and cryptography to guarantee security, confidentiality, reliability of the system as

well as documents generated.

S take h o lder E n gage ment

A. There is also need for stakeholder engagement with the lead agencies - the Ministry, NLC,

Communications Authority, all professional industry players as well as KBA to agree on a program of

implementation and unifi ed approach.

B. The LSK looks forward to a robust engagement with the Task Force and indeed all the industry players

as the process progresses to the next stage.

We trust that you will find the foregoing useful for your purposes. Should you require any clarification, please

do not hesitate to contact us.
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The Principal Secretary,

Ministry of Lands and Physical Planning,

Ardhi Housc, I't Ngong Avenue,

P.O. Box 3M50{0100,

Nairobi.

elandtransactions@gmail.com

The President,

Institution of Surveyors of Kenya

I Oth Floor, Reinsuranc e Plaza,

Taifa Road, Aga Khan Wallq

P.O. Box 4070740100,

Nairobi

RE: The Electronic Land Transaction, Registration and Conveyancing Regulations:

Stamp Duty (Valuation) Regulations, 2020

The Regulrtions seeks to effect Section l0A (1) of the Stamp Duty Act which provides-

( I ) The Collector of Stamp Duties shall refer to the Chief Govemment Valuer or a Registered and

Practicing Valuer appointed by the Chief Government Valuer any conveyance or transfer on sale

of any immovable properfy before or after registration of the relevant instruments in order to

determine the true open market value of such properly as at the date of the conveyance or transfer

for purposes of ascertaining whether any additional stamp duty is payable.

Introduction

The ease ofdoing business surveys have singled out land transactions as one ofthe hindrances towards

business processes contributing to the poor ranking of the country, year in year out. While issues such

O
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as business permits, and registration of Companies were transformed to single day online transactions,

land transactions have maintained the old-way.

ln an effort to ease land transactions, parliament introduced an amendment to the Stamp Duty Act. The

amendment culminated into Section l0A of the Stamp Duty Act, effectively allowing Valuers in the

private sector to carry out Stamp Dufy Valuation. The Collector of Stamp Duty was thus authorized to

refer such valuations to either the Government Valuer or a Registered and Practicing Valuer. The

amendment effectively increased the capacity of Government to carry out Stamp Duty valuations

promptly and efficiently.

The Regulations to effect the amendments were prepared by a Taskforce appointed by the Ministry of

Lands comprising of members from ISK, KRA (being the Collector of Stamp Duty) and Chief

Government Valuer. The said document was coherent and borne out of wide consultation. It just lacked

the requisite provisions to enable electronic submission and analysis. Evidently, The Taskforce on

Electronic Transactions had/has an easy task of adopting the Regulations as they were and introduced

a section or two on electronic submission.

Analysis of the Proposed Regulations.

i. Inconsistencies between the Draft Stamp Duty (Valuation) Regulations and Regulatory

Impact Statement (Page 24 of the RIS).

The Regulatory Impact Statement has listed the various objectives of the regulations in line with Section

7 of the Statutory Instruments Act. These objectives have been captured in the regulations as envisaged

by the Statutory Instruments Act, save for one of them. The particular objective '...Provides for

appointment process of the panel of Private Valuers by the CGV...' is not a part of the proposed

regulations. The inconsistencies between the regulations and the Regulatory Impact Statement is thus

illegal and voids the proposed regulations. It can only be interpreted as an attempt to hoodwink

parliament into passing regulations that are inconsistent with the law.

Exclusion of Private Valuer (Registered and Practicing Valuer) as provided by Section

l0A of the Stamp Duty Act.
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As earlier noted, Section l0A (l) of the Stamp Duty Act provides that...The Collector of Stamp Duty

Shall refer...to the Chief Government Valuer or a Registered and Practicing Valuer appointed by the

Chief Government Valuer any conveyance or transfer on sale of any immovable property...in order to

determine the true open market value of such property.

The reference to an 'authorized user' as a dysphemism for a Valuer is in effect exposing land

transactions to quacks and essentially fraud. Valuation is a regulated profession under the Valuers Act

Cap 532 of the Laws of Kenya and licensed by the Valuers Registration Board.

iii. Appointment of Registered and Practicing Valuer as provided by Section 10A of the

Stamp Duty Act.

The appointment process of the Registered and Practising Valuer by the Government Valuer has not

been provided for. A clause to that effect should be added after regulation 4 and should read as;

'All Registered and Practising Valuers Gazetted by Valuers Registration Board shall be appointed by

the Chief Government Valuer'.

iv. Authorised User (Regulation 5)

The Regulation should be specific on the qualification of the 'authorized user'. The title of the regualtion

5 should preferably be 'Valuer's Access to the System'. Consequently the regulation should read as

follows-

'The Chief Government Valuer shall authorize an appointed Valuer to access the module for purposes

of undertaking an electronic transaction under this regulations'.

v. Uploading of Electronic documents (Regulation 6).

Regulation 6 (l) (b) provides for the signing of stamp duty valuation by the 'authorized user'. The

regulations should be unequivocal and as such the Valuation reports should either be signed by the

Chief Government Valuer or a Registered and Practicing Valuer. The regulation should be titled

'Uploading of Valuation Reports'.
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vi. Application for Stamp Duty Valuation (Clause 6 (2)).

The Stamp Duty Act provides for reference of Stamp Duty valuations by the Collector of Stamp Duty

to the Valuers. The impugned section of the Stamp Duty Act reads '...The Collector oJ'Stamp Duties

shallreJbr to the ChieJ'Government Valuer or a Registered and Practicing Valuer... '. The Act is thus

unequivocal on the source of the Valuation work done by the Valuer. The Collector of Stamp Duty is

the office bestowed the responsibility of distributing the stamp duty valuations. Nevertheless, the

Transferee has a constitutional right to choose the Valuer of his/her choice. In that regard, the electronic

module should allow the transferee to choose whether to deal with the Chief Government Valuer or a

specific Registered and Practicing Valuer.

vii. Payment of Valuation Fees.

This takes us to the basic element of a contract; consideration. Indeed, much of the opposition to

involvement of Valuers in the private sector in Stamp Duty valuations has been the issue of payment of

the requisite fees. Land transactions involve a myriad of processes and documents prepared by various

professionals. The largest chunks are prepared by Advocates, whose fees are paid by the transferee

andior the transf'eror, as the case maybe. It is thus a no brainer that the requisite valuation fees would

be paid by the transferee.

viii. Contents of a Valuation Report (Regulation 9)

Valuers Registration Board and Institution of Surveyors of Kenya recently came up with Kenya

Valuation Standards that sets out the minimum contents of a valuation report besides laying a detailed

analysis of the various Basis of Valuation. The Taskforce should adopt or reference the Kenya Valuation

Standards that have incorporated and domesticated various valuation international standards including

Intemational Valuation Standards published by lnternational Valuations Standards Committee (tVSC).

Be that as it may, a valuation report should include the following additional contents:

r Value of the Property;

r Rental income of the property;
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User of the property;

Date of inspection;

Qualification of the Valuer;

Signature and or seal of the Valuer;

VRB and ISK Number;

ix. Use of the term Land as defined by Article 260 of the Constitution of Kenya rather than

the term Property.

Land as defined by Article 260 of the Constitution excludes improvements and various other

interests/rights over land. Valuation for Stamp Duty includes land, improvements thereon and various

other long-term interest capable ofbeing transferred.

The appropriate term should be Property as defined under Article 260 of the Constitution. On the other

hand, the regulations should provide a definition of the term land that is consistent with the Stamp Duty

Act.

Conclusion

The proposed regulations are probably an attempt at circumventing the provision of Section l0A of

Stamp Duty Act. The specific section governs the Valuation of properties for Stamp Duty Valuations.

Further, parliament allowed Registered and Practicing Valuers in the private sector to undertake Stamp

Duty valuations. The intention of parliament was to speed land transactions and indeed lower the cost

associated with lengthy delays.

The increased valuations to the private sector will also increase employment opporfunities for the young

professionals leaving our Universities. Worth noting is that institutions offering training to valuers have

increased, in the recent years, and so has the numbers of graduates. Currently, Universities are

offloading more than 200 Valuers each year, in the ever contracting real estate market. Consequently,

meeting a jobless young Valuer is the norm nowadays.
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The inclusion of private Valuers in Stamp Duty valuations will go a long way into increasing

employment opportunities. Indeed, increasing employment remain one of the central agenda of his

Excellency President Uhuru Kenyatta. The Ministry of Lands should do its bit in contributing to

employment opportunities.

Kind Regards,

Valuer Jesse Kihoro

Full Member Institution of Surveyors of Kenya (MISK),

Registered and Practicing Valuer,

Registered and Licensed Real Estate Agent

P.O Box 28707-00100, Nairobi

Email: iekihoro@gmail.com

Mob: 0721385126

Date: l5th May, 2020
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David Mwangi

P.O Box L2548

NAIROBI, KENYA

18th May,2020

The Principa! Secretary,

Ministry of [ands & Settlement,

Ardhi House, 1't Ngong Avenue,

P.O Box 30450 - 00100,

NAIROBI

Dear Sir,

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations

The introduction of the Land Transactions Regulations is a very welcoming idea
into the society and to the people of Kenya. lt will encourage many Kenyans in
owning property and getting access to housing as its intended purpose is to lower
the cost of housing. The effect wil! definitely be felt in the recent future where the
real estate sectors develop in a big way. ln addition, it should be ensured that full
proof parameters are put to identifiT first-time homeowners as it should primarily
benefit them first. Secondly, there should be public awareness of this very
initiative by the Government so that people will be informed on the necessary
procedures. Thirdly, the rebates and taxes should be given to specia! interests
groups' e.g the youth, women groups and the disabled as a way of empowering
them. These will open up opportunities in economic growth and in pursuance of
their personal development

The government in pursuit of its BIG 4 AGENDA which is aimed at improving the
economic welfare of its citizens as well as the socio conditions has in the recent
made strides by making various amendments so as to attain this in the near future
as discussed below. Among this is to ensure smooth transfer of property by
putting mechanisms in place to give rise to a conducive environment for property
transfer. ln order to make sure that this is implemented the executive, through

a



delegated laws and the Legislature arm of government through amendments and
making of laws have offered a conducive environment for property transfer in the
country.

On this note the government has been able to come up with regulations on
electronic transfer of property in a bid to reduce the cost and time spent in the
transfer of property. This has enabled the government to generate more income
through revenue from the Stamp Duty and that has informed the government to
use the collector of Stamp Duty in facilitating the process.

The amended Stamp Duty Act, Cap 480 of the Laws of Kenya reads as;

" The Collector of Stamp Duty shall refer to the Chief Government Valuer or a

registered and practicing Valuer appointed by the Chief Government Valuer any

conveyance or transfer document on sale of any immovable property before or

after registration of the relevant instruments in order to determine the true open

market value as at the date of the conveyance or transfer for purposes of
ascertaining whether additional stamp duty is required."

The Ministry of Finance and Nationa! planning having undertaken to come up with

the Stamp Duty (Valuation) Regulations, 2020, ! would like to make the following

recommendations as a concerned citizen in the spirit of public participation as

envisaged in our constitution of Kenya 2010.

The following definitions should be incorporated to Section 2 on interpretation

!. "True open Market Value" for purposes of Stamp Duty Valuations

means the Market Value of an immovable property defined as the

estimated amountfor which an immovable property should exchange on

the valuation date between a willing buyer and a willing seller in an arm's

length transaction, after proper marketing and wherein the parties had

each acted knowledgably, prudently and without compulsion.

ll. Chief Government Valuer shall have the meaning endorsed in the

Valuers Act, Cap 533 of the Laws of Kenya.

!l!. Registered and practicing Valuer shall have the meaning as recognized

in the Valuers Act, Cap 532 of the Laws of Kenya.

lV. The Collector of Stamp Duty shall have the meaning credited to it by the

Stamp Duty Act, Cap 480 of the Laws of Kenya.
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a) Valuers panel

ln order to promote strict adherence to the amendment;

i) The collector of Stamp Duty in consultation with the Chief

Government Valuer shall authorize a prescribed registered and

practicing Valuer to access the module for purposes of undertaking

valuations for Stamp Duty Purposes.

The Chief Government Valuer shall assign valuation assignments to

the various Valuers in the panel of Valuers for purposes of carrying

out valuations for stamp duty purposes.

.i)

b) Section 6:

!nsert 6 (b) to include the following:-

A valuation report shall be submitted electronically for purposes of

dispensation. lt shall be in:-

i) Electronic Format;

ia) Signed by the Registered and Practicing Valuer who shall have

prepared the Valuation report;

iai) ln such a format as may be authorized by the Collector of Stamp

Duty and or the Chief Government Valuer;

c) General Principles/Standards

!n carrying out valuation for Stamp Duty the Valuer shall consider the following:-

i) Market Value of the property;

ai) Date of Valuation which shall be the date of

transfer/conveyance;

o



aii) Valuation Standards as provided by the lnternational Valuation

Standards (lVS), lnstitution of Surveyors of Kenya and the

Valuers Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/transfer

documents or instruments for registration;

The Stamp Duty Valuation report carried out by a registered and practicing

valuer assigned from the panel of valuers shall be addressed to the Chief

Government Valuer on behalf of the Collector of Stamp Duty;

The Stamp Duty Valuation Report shall be signed by the registered and

practicing valuer and the Chief Government Valuer as provided by Section

10A (1) of the Stamp Duty Act (Cap 480) of the Laws of Kenya.

d) Contents of the Valuation Report shall include the following:-

a) Title number/LR Number of the subject property;

b) Location of the subject property;

c) Tenure of the property;

d) Names and addresses of the registered owner(s);

e) Details of the property and the developments thereon, if any;

0 Signature of the Valuer;

g) Seal of the Valuer;

h) Copy of the VRB Certificate;

i) Copy of the current practicing Certificate of the Valuer;

j) Any other relevant information that the Valuer is likely to come across

in the course of his inspection of the property.

e) The term "property" should be used in place of "!and"
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Yours
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,

that the Ministry shall find sense and consider the aforementioned
to incorporate the Stamp Duty Regulations recommendations in the

!aws Kenya.

ly,

DAVID ANGI

LBA EC NOMICS, UNIVERSITY OF NAIROB!
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NIKITA OPENDA

P.O BOX 30L97

NAIROBI

THE PRINCIPAL SECRETARY

MINTSTRY OF LANDS AND SETTTEMENT

ARDHI HOUSE,lST NGONG AVENUE

P.O BOX 304s0-00100

NAIROBI, KENYA

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations 2019

The government Big Four Agenda touches squarely on affordable housing. This being one of fundamental

human rights espoused under Article 43 (1b) which prescribe, accessible and adequate standards of

housing and sanitation. ln realization of this right, the government has come up with Stamp Duty

(Valuation) Regulations 2019. The said regulation will not only reduce the cost of doing business but also

reduce the time taken in carrying out property transfer. ln addition to embracing technology, Stamp Duty

on transfer of property is one of the prime sources of revenue for the government. lt has mandated the

collector of Stamp Duty (Kenya Revenue Authority) to oversee its collection.

ln furtherance of this, the President assented to the amendment of Section 10A (1) of the Stamp Duty

Act, Cap 480 of the Law of Kenya to read as follows:-

The Collector of Stamp Duty sholl refer to the Chief Government Voluer or a registered and

procticing valuer appointed by the Chief Government Valuer ony conveyonce or tronsfer document

on sale of ony immovoble property before or after registration of the relevont instruments in order

to determine the true open morket volue os at the dote of the conveyance or transfer for purposes

of oscertoining whether additionol stamp duty is required.

Subsequently the Cabinet Secretary for National Treasury, Finance & National Planning has sought to

make the Stamp Duty (Valuation) Regulations, 2020 operational, and in line Article 10 on principles of

good governance; Public Participation, the Cabinet Secretary in obedience to this cardinal principle of

good governance, has requested the public to give their opinions on the regulations. lt is on this basis that

I seek to present my recommendations on the said regulations as follows:-
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a) Section 2: tnterpretation:

Kindly include the following definitions:-
1. Chief Government Valuer shall have the meaning attributed in the Valuers Act, Cap 532 of

the Laws of Kenya.

2. The Collector of Stamp Duty shall have the meaning ascribed to it by the Stamp Duty Act,

Cap 480 of the Laws of Kenya.

3. Registered and Practicing Valuer shall have the meaning as assigned in the Valuers Act, Cap

532 of the Laws of Kenya.

4. "Property" has the meaning ascribed to it under Article 26O of the Constitution of Kenya,

2010. Delete the word "lond' and replace with the word "property".
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b)Section 5

lnsert 6 (b)to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. lt shall be in:-

i) Electronic FormaU

il) Signed by the Registered and Practicing Valuer who shall have prepared the Valuation

reporU

iii) ln such a format as may be authorized by the Collector of Stamp Duty and or the Chief

Government Valuer;

b) GeneralPrinciples/Standards

ln carrying out valuation for Stamp Duty the Valuer shall consider the following:-

i) Market Value of the property;

ii) Date of Valuation which shall be the date of transfer/conveyance;

iii) Valuation Standards as provided by the lnternational Valuation Standards (lVS),

lnstitution of Surveyors of Kenya and the Valuers Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/transfer documents or

instruments for registration;

The Stamp Duty Valuation report carried out by a registered and practicing valuer assigned from the

panel of valuers shall be addressed to the Chief Government Valuer on behalf of the Collector of

Stamp Duty;

c) The Stamp Duty Valuation Report shall be signed by the registered and practicing valuer and the

Chief Government Valuer as provided by Section 10A (1) of the Stamp Duty Act (Cap a80) of the

Laws of Kenya.

d) Panel of Valuers

To ensure that the spirit of the amendment is adhered to:-

i) The Chief Government Valuer shall prequalify and maintain a panel of Registered and

Practicing valuers who shall be authorized to carryout Valuations for Stamp Duty

Purposes.
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e)

ii) The collector of Stamp Duty in consultation with the Chief Government Valuer shall

authorize a prescribed registered and practicing valuer to access the module for purposes

of undertaking valuations for Stamp Duty Purposes.

The Chief Government Valuer shall assign valuation assignments to the various valuers in

the panel of valuers for purposes of carrying out valuations for stamp duty purposes.

iii)

Contents of the Valuation Report shall include the following:-

i) Title number/LR Number of the subject property;

ii) Location of the subject property;

iii) Tenure of the property;

iv) Names and addresses of the registered owner(s);

v) Details of the property and the developments thereon, if any;

vi) Basis of Valuation;

vli) Valuation Methodology used;

viii) Professional Qualifications of the Valuer;

ix) VRB number of the Valuer;

x) ISK number of the Valuer;

xi) Date of the Valuation;

xii) Signature of the Valuer;

xiii) Seal of the Valuer;

xiv) Copy of the VRB Certificate;

xv) Copy of the current practicing Certificate of the valuer;

xvi) Any other relevant information that the valuer is likely to come across in the course of his

inspection of the property;

Hope that these recommendations will be put into consideration.
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Yours sincerely

Nikita Openda
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MUTHENGI MUNYALO

P.O BOX 7-30L97

NAIROB!, KENYA.

THE PRINCIPAL SECRETARY

MINISTRY OF TANDS AND SETTLEMENT

ARDHI HOUSE,15T NGONG AVENUE

P.O BOX 30450-00100

NA!ROBI, KENYA

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations

The government in its undertaking to decrease the expense of running businesses, increment proficiency

and diminish the time taken in completing property transfer has thought of the above alluded guidelines

on electronic exchange of property in Kenya. Stamp Duty on transfer of property is one of the wellsprings

of income for the administration and as such it has ordered the Collector of Stamp Duty (Kenya Revenue

Authority) to supervise its assortment.

Article 43 (1b) Constitution of Kenya, 2010, states that each individual has a right to accessible and

sufficient housing and to sensible principles of sanitation. Moreover, reasonable housing is one of the Big

Four Agenda that is being sought after by the administration under the stewardship of H.E The President

Uhuru Muigai Kenyatta.

The President in his own shrewdness consented to the change of Section 10A (1) of the Stamp Duty Act,

Cap 480 of the Law of Kenya to stipulate as follows:-

The Collector of Stomp Duty shall refer to the Chief Government Voluer or a registered and

practicing valuer oppointed by the Chief Government Voluer ony conveyonce or transfer document

on sale of ony immovoble property before or ofter registrotion of the relevont instruments in order

to determine the true open morket value as ot the dote of the conveyance or tronsfer for purposes

of oscertoining whether odditionol stamp duty is required.

Subsequently, the Cabinet Secretary for Finance and National Planning has tried to make the Stamp Duty

(Valuation) Regulations,2O2O operational, and in accordance with the soul of the Constitution of Kenya

on Public Participation, has mentioned general society to offer their input on the guidelines. lt is on this

reason I try to introduce my proposals on the said guidelines as follows:-

o

a

a



o

o

a) Section 2: lnterpretation:

Kindly include the following definitions:-

i. Registered and practicing Valuer shall have the meaning as ascribed in the Valuers Act, Cap

532 of the Laws of Kenya.

ii. The Collector of Stamp Duty shall have the meaning ascribed to it by the Stamp Duty Act, Cap

480 of the Laws of Kenya.

iii, Chief Government Valuer shall have the meaning ascribed in the Valuers Act, Cap 532 of the

Laws of Kenya.

iv. "Property" has the meaning ascribed to it under Article 250 of the Constitution of Kenya,

2010. Delete the word "lond'and replace with the word "property".

v. lnstitution of Surveyors of Kenya shall have the meaning ascribed to it by the Valuers Act, Cap

532 of the Laws of Kenya,

b) Contents of the Valuation Report shall include the following:-

i) Title number/LR Number of the subject property;

ii) Location of the subject property;

iii) Tenure of the property;

iv) Names and addresses of the registered owner(s);

v) Details of the property and the developments thereon, if any;

vi) Basis of Valuation;

vii) Valuation Methodology used;

viii) Professional Qualifications of the Valuer;

ix) VRB number of the Valuer;

x) ISK number of the Valuer;

xi) Date of the Valuation;

xii) Signature of the Valuer;

xiii) Seal of the Valuer;

xiv) Copy of the VRB Certificate;

xv) Copy of the current practicing Certificate of the valuer;

xvi)Any other relevant information that the valuer is likely to come across in the course of his

inspection of the property;

o

o

o

o

o

o

o

o

a

O



a

O

O

o

o

o

o

a

a

o

o

c) General Principles/Standards

ln carrying out valuation for Stamp Duty the Valuer shall consider the following:-

Market Value of the property; Date of Valuation which shall be the date of transfer/conveyance; Valuation

Standards as provided by the lnternational Valuation Standards (lVS), lnstitution of Surveyors of Kenya

and the Valuers Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/transfer documents or instruments for

registration;

The Stamp Duty Valuation report carried out by a registered and practicing valuer assigned from the panel

of valuers shall be addressed to the Chief Government Valuer on behalf of the Collector of Stamp Duty;

The Stamp Duty Valuation Report shall be signed by the registered and practicing valuer and the Chief

Government Valuer as provided by Section 10A (1) of the Stamp Duty Act (Cap a80) of the Laws of Kenya.

d) Section 5:

lnsert 5 (b)to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. lt shall be in:-

i. Electronic Format;

ii. Signed by the Registered and Practicing Valuer who shall have prepared the Valuation report;

iii. ln such a format as may be authorized by the Collector of Stamp Duty and or the Chief

Government Valuer;

e) Panel of Valuers

To ensure that the spirit of the amendment is adhered to:-

i. The Chief Government Valuer shall prequalify and maintain a panel of Registered and Practicing

valuers who shall be authorized to carryout Valuations for Stamp Duty Purposes.

ii. The collector of Stamp Duty in consultation with the Chief Government Valuer shall authorize a

prescribed registered and practicing valuer to access the module for purposes of undertaking

valuations for Stamp Duty Purposes.

iii. The Chief Government Valuer shall assign valuation assignments to the various valuers in the

panel of valuers for purposes of carrying out valuations for stamp duty purposes.

Hope these recommendations shall be considered in shaping the Regulations.

Yours Sincerely,

MuthengiMunyalo

Patriotic Citizen.

o



a

a

o

t

BENJAMIN NGALA

P.O BOX 122

MACHAKOS

THE PRINCIPAI SECRETARY

MINISTRY OF TANDS AND SETTTEMENT

ARDHT HOUSE,lST NGONG AVENUE

P.O BOX 30450-00100

NA!ROBI, KENYA

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations 2019

The government has come up with the above referred regulations following its attempt to increase

efficiency in business, reduce the duration of executing property transfer and reduce the cost of business

operations. Stamp duty (on the transfer of property) being one of the sources of government revenue has

mandated the Collector of Stamp Duty (Kenya Revenue Authority) to supervise its collection. Under Article

43 (1b) Constitution of Kenya 2010, every person has a right to accessible and adequate housing and to

reasonable standards of sanitation. Moreover, the administration of President Uhuru Kenyatta has sought

the big four agenda which advocates for affordable housing. ln his on astuteness and wisdom, the

president approved the amendment of section 10A of the Stamp Duty Act, Cap 480 of the Laws of Kenya

to read as follows:-

The Collector of Stamp Duty sholl refer to the Chief Government Voluer or o registered ond

practicing voluer oppointed by the Chief Government Valuer ony conveyonce or tronsfer document

on sole of ony immovoble property before or after registrotion of the relevont instruments in order

to determine the true open morket value os at the dote of the conveyance or transfer for purposes

of oscertoining whether additional stomp duty is required.

ln line with the essence of the Constitution of Kenya on Public Participation, the Cabinet Secretary for

Treasury Finance & National planning has requested the public to air their opinion on the Stamp Duty

(valuation) Regulations 2019, which he has consequently sought to make operational. Following this

occurrences, I seek to present my contributions/recommendations on the said regulations as follows:-

a) Section 2: lnterpretation:

Kindly include the subsequent definitions below:-

o

a

o

o

a

a

o

o

a
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7. "True open Market Value" for purposes of Stamp Duty Valuations means the Market

Value of an immovable property defined as the estimated amount for which an

immovable property should exchange on the valuation date between a willing buyer and

a willing seller in an arm's length transaction, after proper marketing and wherein the

parties had each acted knowledgably, prudently and without compulsion.

2. Chief Government Valuer shall have the meaning ascribed in the Valuers Act, Cap 532 of

the Laws of Kenya.

3. The Collector of Stamp Duty shall have the meaning ascribed to it by the Stamp Duty Act,

Cap 480 of the Laws of Kenya.

b) Contents of the Valuation Report shall include the following:-

i) Title number/LR Number of the subject property;

ii) Location of the subject property;

iii) Tenure of the property;

iv) Names and addresses of the registered owner(s);

v) Details of the property and the developments thereon, if any;

vi) Basis of Valuation;

vii) Valuation Methodology used;

viii) Professional Qualifications of the Valuer;

ix) VRB number of the Valuer;

x) ISK number of the Valuer;

xi) Date of the Valuation;

xii) Signature of the Valuer;

xiii) Seal of the Valuer;

xiv) Copy of the VRB Certificate;

xv) Copy of the current practicing Certificate of the valuer;

xvi)Any other relevant information that the valuer is likely to come across in the course of his

inspection of the property;

c) Panel of Valuers

To ensure that the spirit of the amendment is adhered to:-

?

o

o

o

o

o

a

o

O

o

a

o

o
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o

a

o

a

o

a

o

a

o

a

i) The Chief Government Valuer shall prequalify and maintain a panel of Registered and

Practicing valuers who shall be authorized to carryout Valuations for Stamp Duty

Purposes.

The collector of Stamp Duty in consultation with the Chief Government Valuer shall

authorize a prescribed registered and practicing valuer to access the module for purposes

of undertaking valuations for Stamp Duty Purposes.

The Chief Government Valuer shall assign valuation assignments to the various valuers in

the panel of valuers for purposes of carrying out valuations for stamp duty purposes.

ii)

iii)

dl Section 5:

lnsert 6 (b) to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. lt shall be in:-

i) Electronic Format;

ii) Signed by the Registered and Practicing Valuer who shall have prepared the Valuation

report;

e) GeneralPrinciples/Standards

ln carrying out valuation for Stamp Duty the Valuer shall consider the following:-

i) Market Value of the property;

ii) Date of Valuation which shall be the date of transfer/conveyance;

o A stamp Duty Valuation Report shall form part of the conveyance/transfer documents or

instruments for registration;

o The Stamp Duty Valuation report carried out by a registered and practicing valuer assigned from

the panel of valuers shall be addressed to the Chief Government Valuer on behalf of the Collector

of Stamp Duty;

o The Stamp Duty Valuation Report shall be signed by the registered and practicing valuer and the

Chief Government Valuer as provided by Section 10A (1) of the Stamp Duty Act (Cap 480) of the

Laws of Kenya.

Hope that these recommendations will be put into consideration

Yours sincerely

Benjamin Ngala

3 | Page
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JOSEPH KABIRU

P.O BOX L22-OO5L9

MACHAKOS

THE PRINCIPAT SECRETARY

MINISTRY OF TANDS AND SETTTEMENT

ARDHI HOUSE,lST NGONG AVENUE

P.O BOX 304s0-00100

NAIROBI, KENYA

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations 2019

The above referred regulations on the electronic transfer of property are one of the ways the government

has construed in its attempt to ease the cost of business operations, increase efficiency and lessen the

duration of executing property transfer. Stamp Duty imposed on these processes of transfer of property

has consequently mandated Kenya Revenue Authority (which is the Official Collector of Stamp Duty in

Kenya) to supervise its collection. Every person in Kenya (under Article 43 (1b) Constitution of Kenya,

201.0) has a right to adequate and accessible housing and to practical standards of sanitation.

Consequently, affordable housing is (under the administration of President Uhuru Kenyatta) one of the

Big Four Agenda that is being sought by the government. The amendment of Section 10A (1) of the Stamp

Duty Act, Cap 480 of the Laws of Kenya was approved by the President to read as follows:-

The Cottector of Stamp Duty sholl refer to the Chief Government Voluer or o registered and

procticing valuer oppointed by the Chief Government Valuer any conveyonce or tronsfer document

on sale of ony immovable property before or ofter registration of the relevont instruments in order

to determine the true open morket volue os ot the dote of the conveyonce or transfer for purposes

of ascertoining whether odditionol stamp duty is required.

The Stamp Duty (Valuation) Regulations 2019 are in the process of being made operational by the Cabinet

Secretary for Treasury, Finance & National Planning. ln light of this, he has called on the public to air their

opinion on the regulations. lt is on that note that I seek to present my contributions/recommendations

on the said regulations as follows:-

a) Section 2: lnterpretation:

Kindly include the ensuing definitions below:-

o

o

o

o

o

o

o

o

a
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1.. Chief Government Valuer shall have the meaning ascribed in the Valuers Act, Cap 532 of

the Laws of Kenya.

2. lnstitution of Surveyors of Kenya shall have the meaning ascribed to it by the Valuers Act,

Cap 532 of the Laws of Kenya.

3. The Collector of Stamp Duty shall have the meaning ascribed to it by the Stamp Duty Act,

Cap 480 of the Laws of Kenya.

4. "Property" has the meaning ascribed to it under Article 250 of the Constitution of Kenya,

2070.

b) Contents of the Valuation Report shall include the following:-

i) Title number/LR Number of the subject property;

ii) Location of the subject property;

iii) Tenure of the property;

iv) Names and addresses of the registered owner(s);

v) Details of the property and the developments thereon, if any;

vi) Basis of Valuation;

vii) Valuation Methodology used;

viii) Professional Qualifications of the Valuer;

ix) VRB number of the Valuer;

x) ISK number of the Valuer;

xi) Date of the Valuation;

xii) Signature of the Valuer;

xiii) Seal of the Valuer;

xiv) Copy of the VRB Certificate;

xv) Copy of the current practicing Certificate of the valuer;

xvi) Any other relevant information that the valuer is likely to come across in the course of his

inspection of the property;

c) General Principles/Standards

ln carrying out valuation for Stamp Duty the Valuer shall consider the following:-

i) Market Value of the property;

ii) Date of Valuation which shall be the date of transfer/conveyance;

o

o

o

o

o

o

o

o

o

o

o
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o

o

o

o

o

o

O

o

o

o

o

iii) Valuation Standards as provided by the lnternational Valuation Standards (lVS),

lnstitution of Surveyors of Kenya and the Valuers Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/transfer documents or

i nstruments for registration;

The Stamp Duty Valuation report carried out by a registered and practicing valuer assigned from

the panel of valuers shall be addressed to the Chief Government Valuer on behalf of the Collector

of Stamp Duty;

d) Panel of Valuers

To ensure that the spirit of the amendment is adhered to:-

i) The Chief Government Valuer shall prequalify and maintain a panel of Registered and

Practicing valuers who shall be authorized to carryout Valuations for Stamp Duty

Purposes.

ii) The collector of Stamp Duty in consultation with the Chief Government Valuer shall

authorize a prescribed registered and practicing valuer to access the module for purposes

of undertaking valuations for Stamp Duty Purposes.

iii) The Chief Government Valuer shall assign valuation assignments to the various valuers in

the panel of valuers for purposes of carrying out valuations for stamp duty purposes.

e| Section 5:

lnsert 5 (b) to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. lt shall be in:-

i, Electronic Format;

ii. Signed by the Registered and Practicing Valuer who shall have prepared the Valuation repor!

iii. ln such a format as may be authorized by the Collector of Stamp Duty and or the Chief

Government Valuer.

Yours sincerely

Joseph Kabiru

O
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YVONNE KARIUKI,

P.O BOX 30197-0r100

NAIROBI.

MAY 18TH 2020.

The Principal Secretary,

Ministry of Lands & Settlement,

Ardhi Hou6e,l't Ngong Avenue,

P.O Box 30450 - 00L00,

NAIROBI

Dear Sir,

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations

I submit my application while complaining for the very hard issues Kenyans are going

through and which am a living testimony. The constitution has given Kenyans a plethora of
rights including the rights to housing and ownership of property. Again the government's arm

parliament has come up with measures to encourage anyone who has the capacity to own

property by removing money taxed by the collector of Stamp Dufy.

Although am happy about these actions and willingness to confront the challenges facing
Kenyans in housing matters, am also disappointed in equal measures. Of what use can it be if
the procees of acquiring property is a gate that the keys are nowhere to be seen. In short, it is
difficult and has been difficult for anyone willing and in the process of acquiring property.

This is like giving a person free clothes that cannot fit him/her. Of what use will they be? Why
remove the taxes for first-time home owners without even giving an eye to how it is done and

ensuring all through things will flow?

a

o



o

The questions above are left an unanswered and left for the average Kenyan to struggle with.
I hied acquiring property but I found it is a hard task.

Affordable housing and access to reasonable standards of sanitation as advocated for

in our 201.0 constitution is one of the fundamental human rights articulated in Article 43(1b)

of the 2010 constitution. This has led the government to shift its focus to include the

aforementioned rights as one of their main agendas which is now commonly known to many

as the BIG FOUR AGENDA. In order to achieve this, the government has put in drastic

measures to realize the aforementioned agenda of which one of the mechanisms deployed by

the government is the inhoduction of stamp Duty (valuation) Regulations 2019which is aimed

at;

Reducing the amount of time spent in the transfer of property.

Generating revenue for the government of which Collector of Stamp Duty (Kenya Revenue

Authority) to oversee its collection.

In the spirit of promoting the aforementioned, President assented to the amendment of Section

10A (1) of the Stamp Duty Act, Cap 480 of the Law of Kenya to read as follows:-

The Collector of Stamp Duty shall refer to the Chief Goaernment Valuer or a registered and

practicing Valuer appointed by the Chief Gooernment Valuer any conaeyance or transfer

document on sale of any immoaable property before or after registration of the releoant

instruments in order to determine the true open market aalue as at the date of the conaeyance or

transfer for pur?oses of ascertaining ushether additional stamp duty is required.

Subsequently the Cabinet Secretary for Finance & National Planning has sought to make the

Stamp Duty (Valuation) Regulations,2020 operational, and in line with the spirit of the

Constitution of Kenya on Public Participation, has requested the public to give their opinion

on the regulations. Based on this principle I seek to present my recommendations on the said

regulations as follows:-

Section 2: Interpretation:

It is my considered opinion that the following definitions should be included;

o

a

o

o

o

a

o

a

a

o

o
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o
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o

o

o

O

a

a

o
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1. Institution of Surveyors of Kenya shall have the meaning recognized by the

Valuers Act, Cap 432 of the Laws of Kenya.

2. "True open Market Value" for purposes of Stamp DuW Valuations means the

Market Value of an immovable property defined as the estimated amount for which

an immovable property should exchange on the valuation date between a willing

buyer and a willing seller in an arm's length hansaction, after proper marketing

and wherein the parties had each acted knowledgably, prudently and without

compulsion.

3. Registered and practicing Valuer shall have the meaning as ascribed in the Valuers

Act, Cap 532 of the Laws of Kenya.

4. The Collector of Stamp DuU shall have the meaning ascribed to it by the Stamp

Du$ Act, Cap 480 of the Laws of Kenya.

Insert 5 (b) to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. It shall

be in:-

i) Elechonic Format;

iil Signed by the Registered and Practicing Valuer who shall have prepared the

Valuation repor!

iii) In such a format as may be authorizedby the Collector of Stamp Duty and

or the Chief Government Valuer;

G eneral Principles/Standards

In carrying out valuation for Stamp Duty the Valuer shall consider the followingi

i) Market Value of the property;

ii) Date of Valuation which shall be the date of transfey'conveyance;

iii) Valuation Standards as provided by the International Valuation

Standards (IVS), Institution of Surveyors of Kenya and the Valuers

Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/hansfer documents

or instruments for registration;

a



The Stamp Duty Valuation report carried out by a registered and practicing valuer

assigned from the panel of valuers shall be addressed to the Chief Government Valuer

on behalf of the Collector of Stamp Dutyi

The Stamp Duty Valuation Report shall be signed by the registered and practicing

valuer and the Chief Government Valuer as provided by Section 10A (1) of the Stamp

Duty Act (Cap a80) of the Laws of Kenya.

Contents of the Valuation Report shall include the following:-

i) Title numbe/LR Number of the subiect property;

ii) Tenure of the property;

iii) Details of the property and the developments thereon, rf any;

iv) Basis of Valuation;

v) Valuation Methodology used;

vi) Professional Qualifications of the Valuer;

vii) Date of the Valuation;

viiilSignature of the Valuer;

ix) Seal of the Valuer;

x) Copy of the VRB Certificate;

xi) Copy of the current practicing Certificate of the Valuer;

Am looking forward for the government to incorporate the above recommendations.

Yours Sincerely

WONNE KARIUKI

o

o

o
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o

o

a

a

O

a

a

a



o

o

o

o

o

a

o Dear Sir,

DAVID CHIURI MWANGI,

P.O BOX 30197-0100,

NAIROBI, KENYA.

lSrH May,2022

THE PRINCIPAL SECRETARY,

MINISTRY OF LANDS & SETTLEMENT,

ARDHI HOUSE, IST NGONG AVENUE,

P.O BOX 30450 - 00100,

NAIROBI.

Ref: Lard Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations

o
The matter above refers;

Chapter 4 of the constitution (Bill of rights) provides a fundamental right of accessible and adequate

housing and reasonable standards of sanitation. This is a constitutional right provided for every person.

Moreover, it is among the big four agendas of the current regime among manufacturing, universal

healthcare and food security by H. E The president Uhuru Muigai Kenyatta and his Cabinet secretaries.

In order to make sure that this is implemented the executive through delegated laws and the Legislature

arm of government through amendments and making of laws have offered a conducive environment for

property transfer in the country. In addition the government has come up with regulations on electronic

transfer ofproperty in a bid to reduce the cost oftransferring property and also to increase efficiency of
transfer of property between individuals and corporations. The government gets revenue from the process

and to be ryecific on Stamp Duty and that has informed the government to use the collector of Stamp

Duty in facilitating the process.

o

o

o

o
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The amendment of the Stamp Duty to read as; "The Collector of Stomp Duty sholl refer to the Chief

Government Voluer or a registered and procticing voluer oppointed by the Chief Government Voluer ony

conveyonce or transfer document on sole of any immovoble property before or ofter registrotion of the

relevont instruments in order to determine the true open morket value os ot the date of the conveyance

or tronsfer for purposes of ascertaining whether odditional stomp duty is required." was assented.

The Ministry of Finance and National planning has undertaken to come up with the Stamp Duty (Valuation)

Regulations ,2020 and I make the following recommendations as a concerned party.

That Section 2 on Interpretation ought to include the following definitions;

.The word 'Property' has the meaning assigned to it under chapter l7 of the 2010 Kenyan constitution.

. The words 'institution of Surveyors' and'Chief Government Valuer' have the meanings assigned in Cap

532 of the laws of Kenya.(Valuers Act)

.The meaning of collector of Stamp Duty should be lifted from the Stamp Duty Act.

In Sec 6(b) kindly incorporate that a valuation report shall be submitted in electronic format signed by

Registered and Practicing Valuer and in such a format that may be authorized by the Collector of Stamp

Duty or Chief Government valuer.

For purposes of Stamp Duty evaluation the following factors should be included as guidelines for

consideration in the process of evaluation in the General Principles and Standards.

A) Market value of the property,

B) Date of valuation/date of transfer

C) Intemational valuation standards, Institution of surveyors of Kenya standards and standards by Valuers

Registration Board.

Also in the General principles and Standards include that; the Stamp Duty shall be signed by the Chief

Govemment Valuer and the registered and practicing Valuer in line with Section l0A (l) of Cap 480 of the

laws of Kenya.

Contents of the Valuation Report shall include;

i) Title number/LR Number of the subject property;

ii) Location of the subject property;

iii) Tenure of the property;

iv) Names and addresses of the registered owner(s);

v) Details of the property and the developments thereon, if any;

vi) Basis of Valuation;

o

o

o

a

o

o

o

o

o

o

o



I
a

I

o

o
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o

o

o

o

o

o

Iam
patriotic

Yours

Chiuri

Legal

Dated I

a

o

vii

vii

ix)

x)

xi)

Valuation Methodology used;

Professional Qualifications of the Valuer;

VRB number of the Valuer;

ISK number of the Valuer;

Date of the Valuation;

Signature of the Valuer;

Seal of the Valuer;

Copy of the VRB Certificate;

Copy of the current practicing Certificate of the valuer;

appreciative of considering this request for such a deserving citizen. I have honor to remain a

humble, obedient to the laws of Kenya and fruitful person to the country Kenya.

May 2020

xi

xi
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The Principal Secretary

Ministry of Planning and Physical Plaruring
Ardhi House, 1st Ngong Avenue
P. O. Box 30450-00100

NAIROBI
May 22"d 2020

Via Electronic mail to; elandtransactions@Smail.com

To the
public

Secretary, Ministry of Planning and Physical Planning with reference to the

shared in the Nation newspaper pursuant to section 8 of the Statutory Instruments

of 2013), Natural ]ustice would like to submit comments on the following:

Registration (Electronic Transactions) Regulations, 2020;

(Electronic Cadastre Transactions) Regulations, 2020;

Duty (Valuation) Regulations, 2020;

Duty (Amendment) Regulations, 2020;

(Amendment) Regulations, 2020;

(Extension and Renewal of Leases) (Amendment) Rules,2020;

Land (Allocation of Public Land) (Amendments, Regulations), 2020; and
and Land Use Planning (Electronic Development Control and Enforcement

Regulations,2020

We are to engage with you further on these and any developments on the same.

O Looking to a robust legislative process

On Natural Justice
Maryama

Senior Officer

Act (No.

1.

2.

3.

4.

5.

6.

7.

8.

v rww.natu raljustice.org admin. nbo@ naturaljustice.org Te! +254 704 864 853
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Land (Electronic Transactions) 2020

a

O

o

o

o

To cure this, the Cabinet
Secretary should consider
including a definition of a
"person" to include both nafural
and artificial persons.

2 Interpretatio
n

A "user" is defined in a way that
only envisages private property
owners and not community land
owners yet, the convenience of this
service may equally be needed by
community land owners given that
these regulations also apply to
community land.

Based on this analysis, we
reconunend the establishment of
an Electronic Land Registry and
a separate Community Land
Registry which shall both be part
of the National Information
System.

Secondly, the electronic
registries should be established
in all registries and not only the
Nairobi Registry.

3 (1) Application The fifth schedule to these
regulations provide that these rules
shall only apply to the Nairobi
registry. Since the Electronic Land
Registry is part of the National
lnformation System envisaqed under
Section 6(h) of the Land Act-, it
should also include information on
all registries besides the Nairobi
Registry.

This is in line with Sec,tion 7(3) of the
Land Registration Act' which
stipulates that in establishing the
land registy, the Cabinet Secetary,
shall be guided by the principle of
devolution set out in Article 174 arrd
175 of the Constitution.

In additioru Section 8 of the Land
Registration Act provides for the
creation of a separate Community
Land Register for land classified as

community land. Section 2 of the
Communily Land Act3 also
establishes a Community Land
Registration Unit for that purpose. In

1 No.6 of2072.
2 No.3 of20L2.
3 No.27 of2016.

www.naturaljustice.org admin.nbo@naturaljustice.org Tel +254 704 864 853
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(iv) of the Third Schedule to the Regulations on Terms and Conditions of Use'

H ilATURAt,lt JusTtcE
our view, the community land
registry should be part of the
National Information System but
separate and distinct from the
Electronic Land Registry envisaged
under Section 7 of the Land
Registration Act. That is because
these regulations will also be
applicable to the Community Land
Act.

a

a

o

t

D

Although an electronic land registry
aims to provide convenience to the
users, it also has certain
disadvantages. Electronic systems are
not only prone to vuinerabilities like
hacking but may also be interrupted
due to technical issues.

We recommend the inclusion of
an express requirement to
establish a parallel manual
registry system to complement
the electronic system.

trar's
eof
nation

This regulation requires the Registrar
of lands to rely on the documentation
available within the electronic system
and refer to the backup of manuals
only where necessary. However, due
to the vulnerabilities of the electronic
system, it is unclear which one of the
two types of registries will supersede
the other particularly where there is a
contradiction between the electronic
and manual records.

To avoid future conflicts over
land ownership particularly
where the two types of registries
contradict each other, the
regulations should expressly
provide for which registry will
supersede the other.

22

I

D

Regir
sour(
infor

These regulations should
emphasize that before sharing
any informatiorg the person
affected must be notilied and the
reasons stated, except where

Third
Echedule to
the
Proposed

Data
State

Privacy
nent

Paragraph 7 of the Terms and
Conditions allows the Ministry to
disclose a user's information to any
other person that the Ministry deems
legitimately necessary to share the

o

a See Para.
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General Additional Comments
Comment 1: Time frames for implementation and hansition to the eleckonic system.

These regulations do not provide a timeframe within which its provisions should be

implemented. To ensure smooth transition, we propose the inclusion, in the form of a schedule,

an implementation plan requiring the Cabinet Secretary and National Land Commission to

implement the provisions within a specified reasonable timeframe. The implementation plan
and time frame should incorporate provisions on adequate training and capacity building of
communities to use the new electronic system.

Comment 2: Fees charged for using the system should be reasonable.
Any fees to be imposed by the Authority for the use of the products and services associated

with the National Land Information System should be reasonable, taking into account the social

and economic constraints that communities are facing when fying to access such services.

Survey (Electronic Cadastre Transactions) Regulations. 2020

a

O

o

Regulation
S

data with. This may lead to the
violation of the rights to privacy
particularly where the information
shared is intended for use in a
manner that contravened the
principles of data protection.

there is compelling evidence to
demonstrate that they have
committed a crime or offence.

Amend to read:

"Authorised User"
means a person
qualified to carry
out and submit a
survey as per the
Survey Act.

2 "Authorised User" means a
person qualified to carry
out survey and submit as

per the Survey Act.

The section sets out that
survey plans, filed notes

and computations shall be

submitted electronically

"Notwithstanding
parapaph (1),

where hansactions
cannot be carried

For the sake of clarity and
consistentl/, the provision
should set out the
alternative method(s) which

4(3)

www.naturaljustice.org admin.nbo@naturaliustice.org Tel +254 704 864 853
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and that "Notwithstanding
paragraph (1), where
transactions cannot be
carried out using the
Electronic Cadastre, the
person seeking to carry out
the transaction shall carry
out the transaction through
such other means as the
Director may determine

out using the
Electronic
Cadastre, the
person seeking to
carry out the
transaction may
submit physical
copies provided
adequate reasons

are provided for
doing so."

shall be allowed. In the
interest of. making the
system available to those

who might have difficulty
accessing electronic
communication devices,

provision should be made
for the physical submission
of documents provided
reasons are given.

Provision for a right to
access and download
should be provided for, not
Ieast because it is subject to
a fee.

7(1) "A user may electronically
access Cadastral maps,
cadastral plans or other
plans..."

Amend to read:

" A user may
electronically
access and
download..."

"The Director may restrict
access to specific data in the
system as may be deemed

necessary in the public
interest, as provided for in
the Access to Information
Act

No 3 of 20'16."

Amend to read:

"The Director may
restrict access to
specific data in the
system as may be
deemed

necessary in the
public interest, as

provided for in the
Access to
Information Act

No 3 of 201,6.

Provided that the
reasons f.or such
restriction shall be

set out in writing
and any person
dissatisfied with
those reasons may
appeal the decision

It is important that any
restrictions be

communicated in writing
and that users have a right
of appeal against the
decision.

7(3)
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to the Electronic
Appeals
Committee. "

e(1) The provision sets out the
bases on which a user's
access may be suspended
and these include
circumstances where a user
"(c) allows an
unauthorised/ unqualified
person to access the
system" and where the
user "(d) in the case of
professionals, is not in good
standing"

For clarity, (d)

should specify the
specific professions
that shall be caught
by this provision.

"In the case of the
following
professions..., is
not in good
standing with the
respective
professional
bodies."

Since any person can set up
a user account it is

important to define who an
unauthorised/ unqualif ied
person is.

(d) as drafted is too broad
and might, for example be
interpreted to mean a

medical professional, for
example can't access the
portal if not in good
standing with the Medical
Practitioners and Dentist
Board.

e(2)(c) The provision sets out the
information to be

communicated to a person
whose account is

suspended and this
includes: "(c) the period
within which the period
within which the user shall
be required to respond to
the notification."

Amend to read:

"(c) the period of
10 days from the
date of notification
within which the
user shall be
required to
respond to the
notification."

There is a need for clarity
on timelines for to ensure
consistency.

11(5) "A user aggrieved by the
decision of the Electronic
Appeals Standing
Committee may appeal 19

the court within 30 days

Amend as follows:

"(5)(a)A user
aggrieved by the

For clarity there is need to
specify the specific court to
which an appeal will lie.

o
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from the date of such
decision."

decision of the
Electronic Appeals
Standing
Committee may
aooeal to the

II

Commission on
Administrative
Tustice/ the
Environment and
Land Court within
30 days from the
date of such
decision.

(b) A user may
appeal the decision
of the Commission
on Administrative
Justice to the High
Court within 30

days of the
decision.

Given that this is arguably
an access to information
question, it might be worth
considering whether the
appeal should first lie to the
Commission on
Administrative Justice with
a further and final right of
appeal to the High Court.

13(2) "The Director may refuse to
authorize the
authentication of
documents received

under Regulation 12 and
return the documents
through a notice in Form
SR4 in

the First Schedule setting
out the reasons for refusal."

Amend as follows

"The Director may
refuse to authorize
the authentication
of documents
received

under Regulation
1"2 and return the
documents
through a notice in
Form SR4 in

the First Schedule
setting out the
reasons for refusal
and the
recommended

For ease of transactions, the
communication should set

out the steps the user
should take to rectify their
submission.

I
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steps to rectify any
defects in the
documents
submitted."

Draft Land Amendment Regulations
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O

Do not delete This regulation provides for the
obtaining of a land rent clearance
form. This should be kept as a matter
of record for land owners.

10 Deletes
regulation 12 of
the Principle
legislation

Making the process purely electronic
can subject sensitive information to
hacking and other interference. There

should be an option for hard copy
registration as well as the electronic
one. There is also the issue of
accessibility, electronic might not be an

easy medium for many Kenyans

Inserts "...shall
be processed
and approved in
Electronic form"

Instead of 'shall'
'/J.ay'

1a (1) (a)

As above As above1s(1)(a) AS above

Add (e) Information
shared on the
electronic portal
will be protected by
(relevant data
security legislation)

While it is important and essential that
individuals have responsibility for
their personal information, it is also
prudent for the regulations to be

protected and subjected to relevant
cyber security, data protection etc laws
in Kenya and internationally.

218(b) "Shall be

responsible for
the security of
his or her
details..."

o
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"Is reasonably
suspected with
evidence.."

By allowing summary deletion of a

persons access on something as vague
as suspicion without providing for the
need to produce evidence therefore, it
opens up the possibility of abuse and
deprivation of rights to people who
may be innocent.

21c(1)(a) "Is suspected to
commit..."

21c(2)(c) "the period
within which
the user shall be

required to
respond

to the
notification"

Add; The period in
days eg 90

Leaving out the number of days is
unnecessarily ambiguous. Giving a

prescribed number of days will reduce

the change for rights abuses.

RE: Land rent See Regulation 10

above
20

These changes are made instead of the
Commission.

Having everything go through the
Cabinet Secretary risks creating a

bottleneck and a drastically slow
process even where it is electronic.
With so many land registration
authorities, it seems odd to have it all
be vested with one person. There is a

Various the"...to
Cabinet
Secretary

County Land
registry? County
CEC for Land?
Cabinet Secretary

Perhaps andfor

wv,w.naturaljustice.org adrnin.nbo@naturaljustice.org Tel +254 704 8tr 853
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higher chance of rights violations where
one person is responsible.

Physical and Land Use Plannint (Electronic Development Control and Enforcement System)
Regulations

o

O

a

o

a

o

o

a

o

The drafting of
Regulation 1(2Xi) is not
clear:

As drafted it may be

read to mean that the
draft regulations also
apply to applications for
development
permissions for projects
of inter-county or
strategic national
importance; or

that the CS may make
regulations for projects
of an intercounty or of
strategic national
importance.

"Without prejudice to the
generality of
sub-Regulation 1(1) -

(i)....; and

(ii) the Cabinet Secretary
may through a notice in
the gazetle, make
regulations as set out in
Part VII of the Act."

The draft regulations
should apply even to
projects of strategic
national importance.
This may be better set
out as follows:

" (2) (i) The Regulations
shall also apply to
applications for
development permission
for projects of..."; and

(ii) Where deemed
necessary, the CS may
through a notice in the
gazelte make alternate
regulations applicable to
development of
permission for projects
of inter-county or
strategic national
importance and such
regulations will take

1(2Xi)
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precedence over this
regulation."

If the information is

classifiable as public
information then there
should be no restriction
of access to the public
on the basis of the use

for which the
information is sought.
(See section  (2)(a) of
the Access to
Information Act

Access should only be
limited on the
reasonable grounds set

out in Section 5 of the
Access to Information
Act. These grounds
should be applied on a

case by case basis.

Furthermore, a

mechanism should be

put in place to challenge
such restrictions. Or at
the very least an
obligation to provide
reasons for the
restriction which can be

appealed.

4(2)(iii) "a member of the public
or authorised agent of an
institution desirous to
access data for research
purposes."

Delete ",..fot research
purposes"

w'^,w.naturaliustice.org admin.nbo@naturaljustice.org Tel +254 704 864 853
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6(1) The section provides
details

7(") The section sets out the
terms of use of
information obtained
from the system and in
particular provides that
they shall "not copy,
exchange, disclose or use

the land related
information accessed

from the system other
than for purposes of the
transactions under these

Regulations"

The copy, exchange,

disclosure or use of
information should be

proscribed for irregular
and unlawful purposes:

Amend as follows:

"not copy, exchange,
disclose or use the land
related information
accessed from the
system for any irregular
and unlawful purpose,
including personal profit
or interference with any
transactions under these
Regulations"

The restriction is drafted
too narrowly and might
catch the use of
information in public
interest litigation for
example.

10(1Xb) The provision for
sifuations where a

Director-General or
County Director may
suspend a user's access to
their account and
includes a sifuation where
the person is "suspected
to have committed any
fraud, identity theft or
system misuse"

Amend to read
"reasonably suspected"

This provision should
also apply to
"authorised officers"
who abuse their rights to
access the system.

There should be
reasonable grounds for
suspension and these
reasons should be
communicated to the
authorised user and
"authorised officer"

10(2)(c) The provision addresses
the notification conditions
for suspension of a user's
account and includes the
requirement to include

Amend the section to
read: "...specify in the
notification -

(c) that a response shall
be required withn 7 /1,4

In the interest
consistency between
cases, there should be a
set statutory time frame
of at least 7 - 1,4 days.
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days from the date of the
receipt of the notice."

Provision should
additionally be made
for extension of time if
requested.

"the period within which
the user shall be required
to respond to the
notification."

There is a need to
specify the specific court
for clarity.

"...Committee may appeal
to the court within 30

days from the date of
such decision."

12(s) "...may appeal to the
Environment and Land
Court within 30 days
from the date of such
decision."

There is need to specify
the circumstances where
public notification is not
required.

The section includes the
documents which should
support development
permissions including:

"Publication Notification
(where applicable) in
accordance to section
58(7X8)"

1a(3)(v)

This should be amended
for consistency with
section L4(6)

I I "* application shall not

I I Uu considered duly
| | .o*pt"ted until..."
II

1s(4) Amend to "an
application shall not be
duly submitted until..."

Amend to 72 hours Given the likely
demand, perhaps this
should be amended to
72 hours which seems

feasible. If the 24 hours
is to be maintained, are

departments adequately
staffed to meet the
timelines.

The section provides the
site inspection
procedures, including
visiting "the project site
within 24 hours"

24(1Xi)
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Land (Extension and Renewal of Leases) Amendment Rules 2020

The section provides
the means by which
stamp duty may be

paid "by electronic
means"

The provision should be

made to read "by means of a
revenue stamp impressed by
a franking machine or by
electronic means"

The provision should be

amended to provide the
altemative means of
franking and electronic
means.

2

Regulation 15(4) provides that the
national or county government
acquiring land for a public purpose
shall carry out an inventory of the
developments on the land.

This contradicts the provisions of
the Land Act at section 107 (4)

which requires the Commission to
cause the land to be mapped out
and valued using the valuation
criteria set out under this Act. The
reason for this is that, the NLC as an
in depended body, will ensure that
the valuation is done objectively as

opposed to the acquiring body.

Therefore, we reconunend the
amendment of this regulation to
align with the Principal Act (i.e. the
Land Act) which places this
obligation on the NLC.

1 L6 Land for
public
PurPose

The regulations provide for the
establishment of an Ad Hoc
Independent Appeals Committee to
hear and determine appeals from
the decision of the County

All appeals from the decision of
the Commission and an acquiring
authority not to extend a lease
where the land is subject to
compulsory acquisition should be

2 20 (1) Appeals

o
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a

a
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made to the Land Acquisition
Tribunal.

goveffunent not to extend or renew
a lease. This may result in the
multiplicity and duplicity of
institutions given that the Land Act
has already established the Land
Acquisition Tribunal to hear and
determine appeals from the decision
of the Commission in matters
relating to the process of
compulsory acquisition of land.

The provision of sixty days for
making a determination on an
appeal should be retained.

o

D

t

D

D

)

The regulations also need to specify
the timeline for decisibn-making for
any appeals. This amendment
proposes to eliminate the sixty-days
period that is currently provided for
determining appeals in the Land
(Extension and Renewal of Leases)

Rules of 2017. Having such
timelines is important for ensuring
access to justice without
trnnecessary delays.

The regulations should provide a
definition of the Court to mean the
Environment and Land Court.

t
-

3.

I
21, Di rc$lon In this regulation, a person

aggrieved by the decision of the
Appeals Committee can further
appeals to the Court. The
regulations do not specify to which
court such parties can appeal,
rendering this provision ambiguous
and subject to misinterpretation.
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ONYANGO MORGAN

P.O BOX 7

KISUMU

THE PRINCIPAT SECRETARY

MINISTRY OF TANDS AND SETTLEMENT

ARDHT HOUSE, 1SI NGONG AVENUE

P.O BOX 30450-00100

NAIROBI, KENYA

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation! Regulations

The government of Kenya in its astuteness to reduce the cost of doing business, increase efficiency and

reduce the time taken in carrying out property transfer has come up with the above regulations on

electronic transfer of property in Kenya. Stamp Duty on transfer being one of the sources of revenues has

been realized under the supervisory revenue collector body (Kenya Revenue Authority). The issue of

housing being one of the cornerstones of President's Big Four Agenda as well as one of the fundamental

right as espoused in Article 43 (1b) in the Constitution of Kenya 2010; which envisage that every citizen

has a right to access and adequate standards of housing and sanitation is truly being realized.

The upshot of the foregoing has been actualized by the President assent to the amendment of Section

10A (1) of the Stamp Duty Act, Cap 480 of the Law of Kenya to read as follows:-

The Collector of Stomp Duty shall refer to the Chief Government Voluer or o registered ond

procticing voluer oppointed by the Chief Government Voluer any conveyonce or tronsfer document

on sole of ony immovoble property before or ofter registrotion of the relevant instruments in order

to determine the true open morket volue os at the date of the conveyonce or tronsfer for purposes

of ascertoining whether odditionol stamp duty is required.

The Cabinet Secretary for National Treasury, Finance & National Planning in furtherance of the foregoing,

has sought to make the Stamp Duty (Valuation) Regulations, 2020 operational, and in line with the spirit

of the Constitution of Kenya on Public Participation, has requested the public to give their opinion on the

regulations. lt is on this principle that I seek to present my contributions on the said regulations as

follows:-

a) Section 2: lnterpretation:

a

1 I Page



o

a

o

Kindly include the following definitions:-

i. Chief Government Valuer shall have the meaning ascribed in the Valuers Act, Cap 532 of the

Laws of Kenya.

ii. "Property" has the meaning ascribed to it under Article 250 of the Constitution of Kenya,

201.0. Delete the word "lond'and replace with the word "property".

iii. lnstitution of Surveyors of Kenya shall have the meaning ascribed to it by the Valuers Act, Cap

532of the Laws of Kenya.

b) Section 5:

lnsert 6 (b)to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. lt shall be in:-

i) Electronic Format;

ii) Signed by the Registered and Practicing Valuer who shall have prepared the Valuation

rePort;

iii) ln such a format as may be authorized by the Collector of Stamp Duty and or the Chief

Government Valuer;

c) Contents of the Valuation Report shall include the following:-

i) Title number/LR Number of the subject property;

ii) Location of the subject property;

iii) Tenure of the property;

iv) Names and addresses of the registered owner(s);

v) Details of the property and the developments thereon, if any;

vi) Basis of Valuation;

vii) Valuation Methodology used;

viii) Professional Qualifications of the Valuer;

ix) VRB number of the Valuer;

x) ISK number of the Valuer;

xi) Date of the Valuation;

xii) Signature of the Valuer;

xiii) Seal of the Valuer;

xiv) Copy of the VRB Certificate;

xv) Copy of the current practicing Certificate of the valuer;

o

o

a

o

O

o

o

o
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o

o

o

o

a

a

a

o

o

o

xvi) Any other relevant information that the valuer is likely to come across in the course of his

inspection of the property;

dl GeneralPrinciples/Standards

ln carrying out valuation for Stamp Duty the Valuer shall consider the following:-

i) Market Value of the property;

ii) Date of Valuation which shall be the date of transfer/conveyance;

iii) Valuation Standards as provided by the lnternational Valuation Standards (lVS),

lnstitution of Surveyors of Kenya and the Valuers Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/transfer documents or

instruments for registration;

The Stamp Duty Valuation report carried out by a registered and practicing valuer assigned from

the panel of valuers shall be addressed to the Chief Government Valuer on behalf of the Collector

of Stamp Duty;

The Stamp Duty Valuation Report shall be signed by the registered and practicing valuer and the

Chief Government Valuer as provided by Section 10A (1) of the Stamp Duty Act (Cap 480) of the

Laws of Kenya.

e) Panel of Valuers

To ensure that the spirit of the amendment is adhered to:-

i) The Chief Government Valuer shall prequalify and maintain a panel of Registered and

Practicing valuers who shall be authorized to carryout Valuations for Stamp Duty

Purposes.

ii) The collector of Stamp Duty in consultation with the Chief Government Valuer shall

authorize a prescribed registered and practicing valuer to access the module for purposes

of undertaking valuations for Stamp Duty Purposes.

o

3 ! Page



iii)

Yours sincerely

Onyango Morgan

The Chief Government Valuer shall assign valuation assignments to the various valuers in

the panel of valuers for purposes of carrying out valuations for stamp duty purposes.

Hope that these contributions will be put into consideration.

o

o

o

o

o

o

a

o

o

a

a
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ASSOCIATION OF LAND SURVEYORS OF KENYA

P.O. BOX 52093-00200,
Phone: +254723 949 600,
Email: alsk@yahoo.com,
NAIROBI.

l't June, 2O2O
o Ref: ALSI(STAKEA/OL. 1 /3

The Principal Secretary,
Ministry of Lands and Physical Planning,
Ardhi House,1"t Ngong Avenue,
P. O. Box 30450-00100,
NAIROBI.

o

elandtransaction s@oma il.com

Dear Sir,

RE: PROPOSED LAND TRANSACTIONS (ELECTRONIC) REGULATIONS 2020

Please refer to our letter Ref. ALS!(STAKEA/OL.112 dated the 31st May, 2020 on the

above matter.o

Further to our previous comments, we wish to submit additional comments as follows:

o

1. Draft Survey Electronic (Cadastre) Regulations, 2020

o

O

o

o

a

Citation Amendment Remark

PART IV, V, VI,

Vl! and lX
14,15,16,17 and 19 Ensure there will be security

features in all documentations.

Need for timelines to access

survey documents.

o



2. The Physical and Land Use Planning (Electronic Development Control and
Enforcement System) Regulations, 2020

o

o

o

a

o

o

o

o

a

o

o

Citation Amendment Remark

Submission of
application

14 (3)All applications for
development permission shall be

accompanied by supporting

documents including -
(i) Title Deed, Certificate of Lease

or any legal ownership documents

and a current search;

(ii) Written consent in accordance
to section 58(4) of the Act;

(iii) Geo-referenced Cadastral map,

sectional plans or other filed plans;

(iv) Scheme plans/building plans in

accordance to submission
guidelines, approved standards and
specifications.

(v) Public Notification (where

applicable) in accordance to section
58(7X8);

(vi) Planning Brief (where

applicabte)

Georeferenced base

maps prepared by the
Director of Surveys or
Licensed Surveyor should
be the basis for all spatial
development planning.

ii. The authentication of
surveys by the Director of
Surveys the final stage
before submission to the
Chief Land Registrar, the
National Land

Commission and any
other authority.

Preparation of spatial
development plans

should be preceded by
ground survey or
ascertaining availability of
land and provision of
large scale georeferenced

topographical maps.

Development
Technical
Validation
Committee

18 d. County land surveyor or a
desig nated representative;

Recommend County Director
of Surveys instead of County
Land Surveyor

Site lnspection
Procedure

24 (2) The authorized planning

otficer shall coordinate the finaljoint
inspection exercise and consolidate
all inspection reports and forward to
the County Director of Physical and

Need to set timeline

o



a

o

O

o

o

a

o 3. Land Registration (Etectronic) transactions

a

o

O

o

Land Use Planning;

Form

EPLUPAOO3

Compl iance certificate Paragraph 4. lnstead of
asking for coordinates let it
ask for RIM or Plan No.

(b): - Subdivision and
Advisory plans were
approved as per PPA2 Form
and surveyed. Seeking for
their compliance after the
Director of Surveys plan

authentication is subjecting
his office to further scrutiny
thus infringing into his

authority under the Survey
Act.

Recommend its removal and
if retained it for other
approval needs, then (b) to
read Subdivision and

Advisory as per the approved

survey plan.

Citation Amendment Remark

Preparation of
instruments and
documents

15. (1) For purposes of
preparation of an instrument or
document for electronic
registration or filing, an

authorized user shall -.

(a) enter the required information
in the applicable electronic form.
(b) Cause the instrument or
documents to be executed by

use of electronic signatures of
parties. (c) Attach the relevant

Terms and conditions of
sale: -

The contract is subjected to

law society conditions not
giving a vendor an option of
expressly drawing the same as

interpreted and currently
practiced.

Other Acts e.g. succession Act
only comments on proper

o



o

o

o

o

o

a

a

a

o

o

a

We look forward to considering our additional comments in the proposed Land

Transactions (Electronic) Regulations, 2020.

Yours Sincerely,

Surv. Julius K. Rotich, MBS, MISK, CLS (EA), LS (K)

Chairman,
ASSOCIATION OF IAND SURVEYORS OF KENYA

supporting documents as may be

required under the Act. (2)

Where it is not possible to
execute the
instruments/documents by way of
electronic signature, the user
may download the duly filled form
for execution and attestation and
uploading into the system.

particulars of a will.

Denying the vendor, the
freedom to draw appear to
conflict with his bill of rights
under chapter 4. Article 10(5)

among others.

o



O

a

ASSOCIATION OF LAND SURVEYORS OF KENYA

P.O. BOX 52093-00200,
Phone: +254723 949 600,
Email: alsk@yahoo.com,
NAIROBI.
31't May, 2O2O

O Ref: ALSI(STAKEruOL.1 12

The Principal Secretary,
Ministry of Lands and Physical Planning,
Ardhi House,1"t Ngong Avenue,
P. O. Box 30450-00100,
NAIROB!.

elandtransactions@qmail.com

Dear Sir,

RE: PROPOSED LAND TRANSACTIONS (ELECTRONIC) REGULATIONS 2020

Please refer to your letter dated the 14th May, 2020 and the virtual meeting held on the

22d May,2020.

Land is undoubtedly the most important resource in any country hence the need to

manage it in a sustainable manner. Land is a major resource for economic activity in

Kenya. Good land governance is a pre-requisite to sustainable development which

ensures proper resource utilization and a land heritage for future generations. A national

land information management system (NLIMS) aids in achieving this goal through

improving the efficiency and effectiveness by electronic land transactions.

o

ALSK appreciates and supports efforts by your tt/inistry towards developing NLIMS in a

business model and drafting the land transactions (electronic) regulations for

implementation of the system. ALSK participated in the Taskforce virtual stakeholders

meeting held on the Friday, 22nd May, 2020s on the proposed land transactions

(electronic) regulations. Further to our views submitted during the virtual meeting, we

wish to enhance our oral submission with the following comments:o

a

o

a

o

o

o

o



1. Survey (Electronic Cadastre Transactions) Regulations-2020

o

o

o

o

o

o

o

o

o

o

o

o

Citation Amendment Remark

Electronic
Cadastre

(2) The Director of Surveys, may
by electronic means on the
Electronic Cadastre: (a) issue a
notice, certificate, instrument or
document which is required to be

issued by the Director under the
Act;

(b) certify a map, plan, form,
document or extract of a map
required to be certified by the
Director under the Act;

Quote the sections of the Act
the regulations are referring to.

Survey Plans and
Records

4 (1) a. The Director shall give

direction on the format of data
submitted for checking and
authentication

This is due to various survey
software used by Licensed
Surveyors

Suspension of a

user's access to
the

System

9(2) The Director shall on making
the decision under Paragraph (1)

(a), (b), (c) and (d) immediately
inform the user of that decision
and shall specify in the
notification

b) the facts which, in the opinion
of the Chief Land Reoistrar.

iustify each

qround of suspension and
intention to terminate; and

It is not clear why the Chief
Land Registrar should be

involved;

The facts that justify the
grounds for suspension and
intention to terminate should
be from the Director of
Surveys and not the Chief
Land Registrar.

Delete Chief Land Registrar

Receiving and

authorization for
processing

13. (1) The Director shall review
documents received under
Regulation 12 and authorize
authentication.

Delete authentication and

replace with processing



o

a

a

o

o

o

a

o

o

a

o

o

(2) The Director may refuse to
authorize the authentication of
documents received under
Regulation 12 and return the
documents through a notice in

Form SR4 in the First Schedule
setting out the reasons for
refusal.

Checking of

Survey

15 (3) For purposes of
submission of checking of survey
records, the Director shall-

establish online links with
relevant authorities for ease of
i nformation cross-referenci ng

and enable module integration
with land use plans, development
plans among others

Suggestion for a

regulation- in regard
approval documents as

Form SR3

new
to

per

FORM SR2 Column 3

Column 4

lndicate the LR No. or Parcel

No.

Does apply in electronic data

Need to develop a shopping
CAT where buy online on

registration. !t however
requires an electronic

database of survey data. As
input to shopping CAT, we
should include LR. Nos,

RIM/Topo sheet Nos, Deed
plan no. etc
Approval/Accou nts/S u rvey
records can be addressed
within the shopping CAT if
need be.

FORM SR3 lndicate the LR No. or Parcel
No. Electronic submission
does not require pages.

Add item 12 -Softcopy



observation data-
GNSS(RINEX) data, Total
station, Level electronic data
sets

FORM SR6 The regulations have retained
the same forms used in

checking without improvement;
How do the regulations
accommodate use of new
technologies.

(iii) replace 'of chain' with
measuring instrument

lnsert (ix) with GNSS surveys
(we can discuss tomorrow)

a. RINEX data submitted, yes-
------------nf1 ttvr.!r

b. Final coordinates, 3cm in
East and North

c. Adjusted final base line
vectors, 3cm in XYZ, 3cm
in residual/Length

d. Repeated baseline vectors,
3cm in XYZ,3cm in

residual/Length

e. Loop closures, 3cm length
or 3cmin XYZ

f. RTK picking and placings,
3cm East & North

g. Observations
record/information

h. observation time, height of
the antenna, antenna types
etc)

o

O

o

o

a

o

o

o

o

a

o

o



o

o

o

o

o

o

o

o

o

2. Survey (Amendment) Regulations, 2O2O

o

o

Citation Amendment Remark

7 7(1)(a) delete "who shall be

Chairman of the Board"

7(1Xb) delete "or holders of an

East African Land Survey
Certificate"

7(1 XbXii) replace "Transport,

Local Government, Forestry and

Housing" to reflect all time status
like City status, County's,
Housing, Roads, Water,
Agriculture

7(l XbXiii) replace "One from
academia"

7(2) delete and replace with "The

Board shall, from time to time,
elect one of its members to be

Chairman and Deputy Chairman.
The chairman shall not be a civil
servant.

NB. We cannot restrict this
University of Nairobi only

Amendment of
Regulation 86 of
the Survey
Regulation, 1994

Sub-Regulation 86(1) of the

Principal Regulations is deleted

and substituted therefore the
following new sub-Regulation-

(1) The Director may specify
such special forms and formats
on which plans may be drawn.

Sub-Regulation 99(1) of the

Principal Regulations reads

much the same way as Sub-
Regulation 86(1) -

Amendment of
Regulation 25 of
the Survey
Regulation, 1994

Reg.No. 25(4)- Maintenance of
measuring lnstruments.

Whereas it is okey for the

Director of Surveys to refuse to
authenticate survey carried out
with inappropriate/defective
measuring equipment, the

regulation has not provided

what the Director will do with

o



the faulty equipment upon

receipt. ALSK therefore
proposes inclusion of the
following statements:

1. All instruments shall be
calibrated at least annually
and prior to undertaking a

major project.

2. Director shall issue
calibration guidelines from
time to time adapting to
measuring instruments
technological advancement

3. Calibration services shall
be carried out by
measuring instruments
laboratory in Kenya
approved and accredited in
Kenya as testing and
Calibration laboratory of
measuring instruments in
Kenya and who must
provide proof of the
following;

a. Existence of physical
facility and
calibrations
equipment

b. Authority letters and
support from
manufacturers to
calibrate their
instruments

c. Certified as ISO
17123 on testing and
calibration of optics
and Optical
measuring
instruments

d. Accredited by Kenya

o

o

o

o

o

O

o

o

O

a

o

o



o

O

o

o

o

o

o

o

o

o

a

Accreditation
Authority as testing
and calibration
laboratory in Kenya

e. Approved by Director
of Survey for
cadastral survey
submissions

4. All works submitted to the
Director for approval shall
have a copy of the most
recent calibration certificate
from authorized testing and
calibration laboratory as per
clause 3 above. Director
may prescribe the
format(form) and
information in the certificate

5. The Director may keep
record the measuring
instrument (this clause may
help recovery of the
instrument when
i n stru m e nts a re I o st/ stol e n)

Field notes to be

on special forms.
69. (1) Field notes and field note

cover pages shall be made on

such forms as the Director may
require.

Transactions will be electronic
and therefore hard copy forms.

lnclude digital field and
equipment log files,

Computations to
be on special
forms.

78. (1) Computations shall be

made on such forms as the
Director may require.

Transactions will be electronic
and therefore hard copy forms.

lnclude survey software
computations and analysis

reports.

Amendment of
the

Fourth Schedule

10. The Fourth Schedule of the
Principal Regulations is deleted

Removal of the fourth
schedule is not necessary.
Without it what authority will
provide approval for

o



of the

Survey
Regulations,

1 994.

subdivision/amalgamation ?

3. The Physical and Land Use Planning (Electronic Development Control and
Enforcement System) Regulations, 2020

o

o

o

o

o

o

o

o

o

o

O

o

Citation Amendment Remark

lnterpretation "licensed professional" means a

Physical Planner, Architect,
Engineer,

Landscape Architect or Urban
Designer;

The list of licensed
professionals should also
include Surveyor

"relevant Professional
Registration Board" has the
meaning assigned to

Physical Planners Registration
Act, Architects and Quantity
Surveyors Act and Engineers
Registration Act;

The list of "relevant
Professional Registration
Board" should include the
Land Surveyors Board

Decision Making
and

Communication

19 (3) County Director of
Physical and Land Use Planning
shall -
(i) transmit the decision to such

electronic address provided by

the consultant supported by

email or short message service
to the property owner; and

(ii) re-circulate deferred
applications to the relevant
authorities for further review and

reporting in the subsequent
validation meeting

No time limit



O

o

a

o

o

o

C

o

o

o

o

I

4. Land Registration (Electronic) transactions

We look forward to considering our comments in the proposed Land transaction
(Electronic) regulations.

Yours Sincerely,

Surv. Julius K. Rotich, MBS, MISK, CLS (EA), LS (K)

Chairman,
ASSOCIATION OF LAND SURVEYORS OF KENYA

Citation Amendment Remark

Authorized User 7 (2) ln the case of a legal
person;

Define the legal person and
include Licensed Surveyors
since they process client's
documents executed by
lawyers.

FOR]VI ELRA1 amend to include authorized
professionals (including

Licensed Surveyors) so that
they can put their registration
numbers as per the Land
Surveyors Board

o
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o

o

IRIiIYER$'l Tec'I kx'jus''e "lluB

o

MINISTRY OF LANDS & PHYSICAL PTANNING

P.O. BOX 30450-00100

NAIROBI.KENYA

ARDH! HOUSE

Friday 22nd May,2O2O

. RE: CALL FOR PUBLIC PARTICIPATION ON TH E LAND REGISTRATION (E tc TRANSACTIONSI

o

o

o

o

o

o

REGU NS.2020.

Reference is made to the call for public participation on the above subject matter. This is in line with

principles of good governance as contemplated underArticle 10 of the Kenyan Constitution 201.0.

The Lawyers Hub is a Legal-Tech organization incorporated within the Republic of Kenya serving the

global south. lt exists to provide innovative and technology-driven solutions to policy, legal practice and

accessto justice with a particularfocus on technology-driven enterprises and policy alternatives. ln line

with our organization's objectives, it is our goal to encourage government ministries and parastatals to

come up with innovative ways to increase efficiency and ese of access to services. We welcome the move

by the Ministry of Lands & Physical Planning to come up with the National Land lnformation system.

To ensure that the proposed regulations are as thorough as possible to address the new challenges posed

by the introduction of the NLIS we submit the following memoranda for your consideration.

Yours Faithfully,

Linda Bonyo,

C,E.O Lawyers Hub

Email: !-@.@LelryEl5.h.gb,Lg I Location: 6th Floor, ACK Garden House, Upper Hill on 1st Ngong Avenue

Phone: +254207840228 +254784840228 | P.O Box 2468-OO52L Nairobi, Kenya I Website: www.lawvershub.ors

o



o

o

o

Land Registration (Electronic Transactions) Regulations, 2020.

We welcome the proposed Land Registration (Electronic Transaction) Regulations, 2020. We appreciate

the effort made by parliament and other entities involved in the development of the regulations. The

suggestions expressed herein reflect sections that in our opinion would better the provisions in the

Regulations and enhance access to the services through the electronic Lands system easily and

efficiently.

ln our view, the following sections would be best suited if they were amended to be construed as follows:

Regulation Amendment Justification

7. Authorized User Authorized User

Require persons accessing the
system to provide only needed
personal information.

The information should only
include Name, lD, address, email
address, phone number and KRA

pin.

The other information is not
necessary. Once you have the
foundational identity which is the
identity card then the rest of the
information is really only
maintaining too much personal

data that is not necessary.

10. User Oblieation (b) Users should be only responsible
for security details from their end

and not for purposes of ony
tronsaction under the regulations.
Security details in the system from
storage and use of data should be

catered for by the Government via

the Ministry of Lands.

It is an undue burden on an

authorized user to be responsible
for the security of his/ her/its
details for purposes of any

transaction under these
Regulations. This being that Data

Protection relies heavily on the
system.

1-1. Suspension of User

Access

lnclude the duration of time in
which the user should respond to
the grounds for suspension.
Should not be less than 14 days.

This will ensure that the user has

adequate time to prepare and

submit their explanation.

Section L2 quotes a period which
is provided under LL (2l,(c) but
there is no provision as to the
period.

Email: !Elg@ye.t5,h.@k I Location: 6th Floor, ACK Garden House, Upper Hill on 1't Ngong Avenue

Phone: +254207840228 +254784840228 | P.O Box 2468-OO62t Nairobi, Kenya I Website: www.lawvershub.ors
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o

o

o

o

a

o

o

o
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o

o

o

o

a

o

a

o

28. Manual Payment of
Fees

Email: j-dg@!elygEb.g.b& | Location: 6th Floor, ACK Garden House, Upper Hill on 1st Ngong Avenue

Phone: +254207840228 +254784840228 | P.O Box 2458-00521 Nairobi, Kenya I Website: www.lawvershub.ors

1.3. Appeals against the
decision to terminate a

user's access

lnclude a representative from the
Law Society of Kenya as a member
of the Appeals Tribunal.

The law society of Kenya has the
majority of the authorized persons

to undertake transactions at the
Lands' registries. Therefore, there
must be a representative of the
biggest stakeholder.

13(5)Appeal to Court Appealing a decision from the
Appeals Tribunal should not be

capped to 30 days. The person

aggrieved by the decision of the
tribunal should be allowed to
appeal the decision at least within
90 days.

Moving to court calls for huge

costs and thus the person should
have adequate time to prepare to
move to court.

23. (c) Rejection of
documents

Even where the document has

glaring errors, upon rejection it
should be presented on the same

tracking number.

This will ensure that there is no

multiplicity of transactions based

on the same instrument.

24. (3l,Registration The date of registration should be

deemed as the date when the
registration was completed.

Some documents where time is of
the essence can stall at the Lands

registry thus defeating periods if
the date of receiving the
instrument for registration is the
date that appears on the
registered instrument.

Delete this provision There is no way that manual
payment should be allowed. This

will encourage corruption, With
the availability of mobile money
and Banks, manual payment

should not be allowed at all.

o



The Lawyers Hub furthermore has constructed certain measures that we feel are prominent in ensuring

Electronic Transactions of Land Registration are done with efficiency and security. These Measures

include:

1. ldentity theft

The NLIS should employ extra security measures such as double verification to ensure that unauthorized

users who have stolen the identity of an individual to access the systems are not able to do so. This can

be done by having an email, text or call prompt indicating that someone has requested access to the

NLIS. ln this regard, people who steal the identity and cannot double verify are locked from accessing

the system. Furthermore, the electronic register should be continuously refreshed, either weekly or bi-

monthly and updated to ensure that all authorized users are updated and ones that have ceased to be

authorized are struck off to prevent identity theft.

2. System Security

Use advanced technology and store data in the most secure way such as blockchain. The data can also

be secured by having measures such as strong key management. ln case there is a data breach, encrypted

data is safe because the encryption key is secure. Furthermore, updated lT expertise is needed to ensure

that data is properly and securely used and stored. This entails creating a state of the art system with

servers and reliable backups. lt is also prudent to note that integrations to the system are dangerous as

this presents major flaws to the protection of data and cybersecurity. lntegration is a threat to the

security and integrity of data.

3. User lnterface.

To ensure the system is easy to use for all kinds of Authorized users, the interface should be simple to

use, with elaborate instructions and guidance for all steps involved. A simple interface will ensure that

real-time questions and concerns from authorized users are answered by use of catboats.

Email: info@lawvershub.ke I Location: 5th Floor, ACK Garden House, Upper Hill on 1st Ngong Avenue

Phone: +254207840228 +254784840228 | P.O Box 2468-0052l Nairobi, Kenya I Website: www.lawvershub.org
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4. Terms and Conditions.

Terms and conditions stated in the regulations should be made in consultation with users of the system.

This specifically entails the general term of the Ministry reserving the right to change and adjust the

terms and conditions without any further reasons as long as it is necessary due to legal adjustments or

technical progress. This general term should ensure that only important adjustments are made and users

are notified of the changes. This will ensure that the users take necessary measures to expressly opt into

the terms and conditions that affect their data.

5. Data & Privacy

The ministry should only share any personal data per the Data Protection Act 2019 and the Principles of

data protection. This negates the provision that Personal Data can be shared with any other person that

the ministry deems fit. A person should be equated with the right to be informed by the ministry of any

data breach because of a security breach to the NLIS.

About the Lawyers Hub Kenya

The Lawyers Hub is a Legal-Tech organization incorporated within the Republic of Kenya serving the global south. lt exists to

provide innovative and technology-driven solutions to policy, legal practice and access to justice with a particular focus on

technology-driven enterprises and policy alternatives. ln the year 2020 alone, the Lawyers Hub has convened policy makers,

academia and legal-tech organizations from 20+ countries within the African Continent, curated rapid tech solutions under

the Global Legal Hackathon and developed key policy briefs for the African Continent on Artificial lntelligence, Data Privacy &

Digital ldentity, Tech and Migration, and Taxing the Digital Economy. ln this regard, we offer our submissions on the proposed

regu lations.

Email: jd@.Lilryvershub'lg, I Location: 6th Floor, ACK Garden House, Upper Hill on 1st Ngong Avenue

Phone: +254207840228 +254784840228 | P.O Box 2458-0062l Nairobi, Kenya I Website: www.lawvershub.ors
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FIDA.KENYA

REYIEW OF THE PROPOSED E I-AND REGULATIONS

The aim of the proposed regulations is to establish a National land information system and

mainenance in the land registries and Land documents in Kenya.

The intention is good and overdue in the current pandemic when most Kenyan are not able

to access land registries.

a

o

IA ALltt{A

Reason
Duplication of process

r Clause/Title Comment Amendment
LAND ACT 2012

THE ELECTRONIC
LAND

TTRANSACTION,
REGISTRATION AND
CONIYEYANCING
REGULATIONS:

TAND
REGISTRATION
G,LECTRONIC
TRANSACTIONS)

a

Missing files,
inconsistency
and
duplication.

It is the desire of FIDA-Kenya, if the records
had been verified to establish the rightful owners
before digitization to ensure that the proper
records are maintained.
The companies Registry has through the
Business Registration service (BRS) hosted by. -

citizen has been undertaking a verification
exercise of the manual records held by registry
through the system known as Linking. The
records, the particulars of the directors and
shareholders are verified through the e -citizen
and integrated person's registration service.

a

O



REGULATIONS,
2020

SURVEY
(ELECTRONIC
CADASTRE
TRANSACTIONS)
REGUIATIONS,
2020

STAMP DUTY
O/ALUATION)
REGULATIONS,
2020

STAMP DUTY
(AMENDMENT)
REGULATIONS,
2020

IAND
(AMENDMENT)
REGULATIONS,
2020; LAND
G,XTENSION
AND RENEWAL
oF LEASES)
(AMENDMENT)
RULES,2O2O;
THE,I-AND
(ALLOCATTON
OF PUBLIC
LAND)
(AMENDMENTS,
REGULATIONS),
2020;

AND
PHYSICAL AND
LAND USE
PLANNING
(E,LECTRONIC
DEVELOPMENT
CONTROL AND
ENFORCEMENT

a

o

a

a

o

o

o

o

a

a

o

o

o

o

o

a



o

SYSTE},0
REGULATIONS,
2020.

)

)

LAND
IRE/]ISTRATION ACT
( .3 OF2012)

22Tlre Regisuar shall,
for the puqposes of

rprocessing the
applications, tely
on the documentation
and data available within
the system and may,

, 
where necessary, refer to
the backup of manual
records.

The rules are not clear whether a manual and
electronic system will run concurrendy in the

event where the Titles are manually held are not
updated or uploaded

13. (l)Appeals against
the
decision to

I terminate a uset's
ass

Independency
and
impartiality
of the
Appeals
Committee
The 2/3
Gender rule

The appeals committee to be set by the Cabinet
Secretary under the Regulations offends the rules

of natural justice as the party that will have made

the decision to suspend a user is the same one

that will sit in the appeal and be involved in the
appeal. The appointment of the committee and

the parties sitting in it ought to be independent.

The members of the Appeals Committee are

should comply with rwo thirds gender rule. The
committee should have not have more than t'wo

thirds of its members from one gender.

To avoid abuse of the
process by maintaining
transparency and
accountability.

The principles and
values of the
Constitution of I(enya,
2010

o

o



I-AND ACT 2OI2

THE ELECTRONIC
I-AND
TRANSACTION,
REGISTRATION AND
CONIVEYANCING
REGUI.ATIONS:

I-\ND
REGISTRATION
@LECTRONIC
TRANSACTIONS)
REGUIATIONS,
2020

SURVEY
(ELECTRONIC
CADASTRE
TRANSACTIONS)
REGULATIONS,
2020

STAMP DUTY
0/ALUATTON)
REGUIATIONS,
2020

o

a

o

a

o

o

o

o

o

a

o

o

o

o



a

OF PUBLI
I-tND)

AND
PHYSICAL AND
USE PLANNING
@LECTRONIC
DEVELOPMENT
CONTROL AND
ENFORCEMENT
SYSTEI\O
REGULATIONS,

a

a

OF

REG

2020

2020;
(EXTEN
AND

(ALLOCA
THE

2020;

STAMP
(AMEN

T.AND
(A,MEND

RULES,

L' '.ID
R.,GISTRATION
ac:t20t2
Authodzed
Uset
7. (1) A

Technology
challenges

The rules are not clear on how the indigent
women shall access the services with limited
technological access currendy facing our
country. It will be important to have the
information disseminated so as to reach out
the indigent women.
It will also be important to ensure this
information is relayed in a manner that
ordinary citizens understand.

Ensure equal access to
information for all the
citizens as oudined in
the COK,2010

o

a



LAND ACT 2OI2

THE ELECTRONIC
I-ANID
TRANSACTION,
REGISTRATION AND
CONVEYANCING
REGULATIONS:

LAND
REGISTRATION
(ELECTRONIC
TRANSACTIONS)
REGULATIONS,
2020

SURVEY
(ELECTRONIC
CADASTRE
TRANSACTIONS)
REGUI-ATIONS,
2020

STAMP DUTY
(VALUATTON)
REGUTATIONS,
2020

STAMP DUTY
(AMENDMENT)
REGUTATIONS,
2020

I-AND
(AMENDMENT)
REGUIATIONS,
2020; LAND
(EXTENSION
AND RENEWAL
oF LEASES)
(AMENDMENT)
RULES,2O2O;
THE LAND

a

o

a

o

a

o

a

o

o

a

o

o

O

a

a

a

a



o

ON

AND
PHYSICAL AND
USE PLANNING
(ELECTRONIC
DEVELO
CONTROL AND
ENFORCEMENT
SYSTEI\O
REGULATIONS,

LAND)
OF

2020;

I-AIYD ACT 20[2

Whete payment
cannot be made
electonically, the
shall
be allowed to
payment thtough
other alternative
the Chief Land
may determine

I.AIYD ACT zON

28 Manual
fees

of

Security of
elecuonic

Payment
system

The security of the system is not
addressed. In 20i8 the media reported
that two I(enyan Banks had lost $

860,000 to hackers in one month. Other
reports stated that Kenya Banks lost
about 1.4 Billion in less than one year to
ATM fraud in2072.
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THE ELECTRONIC
I.AND
TRANSACTION,
REGISTRATION AND
CONI-VEYANCING
REGULATIONS:

LAND
REGISTRATION
@LECTRONIC
TRANSACTIONS)
RE,GUIATIONS,
2020

SURVEY
(ELECTRONIC
CADASTRE
TRANSACTIONS)
REGULATIONS,
2020

STAMP DUTY
(VALUATTON)
RE,GUIATIONS,
2020

STAMP DUTY
(AME,NDMENT)
REGULATIONS,
2020

LAND
(AMENDMENT)
REGUIATIONS,
2020; IAND
G,XTENSTON
AND RENEWAL
oF LEASES)
(AMENDMENT)
RULES,2O2O;
THE LAND
(ALLOCATION
OF PUBLIC
IAND)
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(AMENDMENTS,
REGULATIONS),
2020;

AND
PHYSICAL AND LAND

)USE PLANNING
(ELECTRONIC
DEVELOPME,NT
CONTROL AND
ENFORCEMENT
SYSTEI\4

' REGULATTONS, 2020.

)

(5) A"V applications
under sub-regulations (1)
(2) (3) and (4) may
be made in electronic

)fo-'-1."

Joint
ownership

A lot of women have land that is not
titled or in family land. It will be

important to ensure that they access

information on how they will be able to
get the title to their land through the
system.

(a) "electronic" has the
same meaning assigned
under the Kenya
Information and
Communication Act;

The
Information
Act 2075 :

Allows for smaller devices such flash disks
"electronic" means relating to technology having
electrical, digital, magnetic, wireless, optical,
electromagnetic, or similar capabilities;

Amendment of
Regulation 11of L.
N. No. 280 of 2017.

9

Regulation 11of the
principal Regulations is
amended by-
(a)

Is it this the
role National
Land
Commission?

To comply with the
CoI( 2010 provisions
on equaliry of parties
within matiage
including with regard
to properry ownership
Access to information
to parties within a
maniage must be

maintained.
Vulnerabilities

o

o



o
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deleting the word
ttCommissiontt whetever
it appears in the
Regulation and
substituting thetefor the
words ttCabinet

Secretarytt.
(b)
deleting sub-Regulation
(2) and substituting
therefor the following
new sub-Regulation;
(2) Land rent shall be
payable to the Cabinet
Secretary where the
head lessot is the
national government and
into the County Revenue
Fund account whete the
county is the head lessot.
(c) deleting sub-
Regulation (3).
Amendment of
Regulation 12 of L.
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ESTATE AGEHTS
REGISTRATIC,N

BOARD

REPUBLIC
OF
KENYAo

a

a

Tel:0741088144
Website : www.estateagentsboa rd.or. ke

Email: estateagentsrb@gmail.com
P O BOX 30089 - 00100
NAIROBI

3RD FLOOR, ARDHI HOUSE

1ST NGONG AVENUE

OFF NGONG ROAD

o

Our Ref: EARB/05/2020

Your Ref: MOLLP/TFE LTR/REGS/01

21't May 2020

The Principal Secretary
Ministry of Public Works & Housing
Ardhi House

1't Ngong Road

Nairobi

Dear Sir,

RE: PROPOSED tAND TRANSACTIONS (EIECTRONIC) REGULATIONS 2020

We confirm receipt of your letter dated 7th May 2020 and thank you for inviting us to offer our comments on the
proposed Land Transactions (Electronic) Regulations 2020.

First is to commend the Ministry for your commitment towards digitization of land records and processes and

the Task Force for the great work achieved in the preparation of the Proposed Statutory lnstruments and the
Regulatory lmpact Assessment Report.

As you are aware, Estate Agents Registration Board (EARB) is the regulatory body for estate agency

practice in Kenya and it derives its mandate from Estate Agents Act, 1984 Cap 533 which was

operationalized in t987. As per the provisions of the Act, the Board is charged with the responsibility of
registering estate agents and ensuring the competence and conduct of practicing estate agents are of

high standards. lndeed, the Board is committed to ensuring the registration of all estate agents in

order to ensure professionalism and control in this sector.

The Estate Agents play a critical role in land transactions as they initiate land transactions. They are the
first point of contact bringing property owners, buyers and tenants together. The Estate Agent carries

out due diligence on the property, prepares the particulars of the property for marketing and attends

to prospective buyers and tenants. He sets the initial terms of engagement between parties and

oversees the entire transaction up to registration of the documents. lt is therefore imperative that the
Estate Agent is accorded the necessary recognition as professional user in the process of land

transactions and is able to access the necessary documents and information on the title and survey

records. He should be able to access the systems to lodge the necessary applications and documents

and follow the progress on their applications.

a



o

o
The Board has reviewed the documents presented and would now like to make our comments, first
general comments and then a schedule with specific comments in the various proposed electronic
regulations.

A. GENERAL COMMENTS

1. Master Plan - as stated in the RIA there has been several attempts in the past to automate
MoLPP functions. We propose the development of a Master Plan that covers in detail the entire
process of automation with a detailed project plan covering activities, milestones, timelines,

costs and other resources. The implementation can be phased out to manage available

resources and implementation challenges. This will give a clear direction of what the Ministry

wishes to achieve both in the short and long term. lt will also be easier for future
administrators, managers and leaders to continue with the plan instead of starting over every

time there are changes in leadership or management.

2. Full Electronic Process - lt is our observation that the regulations in many instances offers an

alternative manual process. The liberal use of the word "may" gives an impression of two
parallel systems where users have a choice between the electronic or the manual system. We
propose that the regulations should in as far as is practical adopt electronic systems as an end

to end process. Where manual interventions are anticipated, these instances should be clearly

stated and an approval process provided to avoid the same being abused. A full electronic
system will be easier to record, process, track and audit where necessary. Allowed manual

cases should be recorded and a system of uploading them in the system provided. lf the Task

Force anticipates challenges in the initial implementation, they can allow say a 3- 6 month trial
period to have the system settle after which full electronic process is implemented.

3. Authorized user Accounts - We propose that these be categorized to take care of the various

interests and categories of users. We have 1) General users who are one off users, 2)

Professional user like our members who need to access the systems on regular basis and

requires different access rights depending on their professions, 3) Property Owners who need

to access their invoices/demand notes, receipts, pay rent, access statements, and make

applications relating to their properties, 4) other government agencies etc. The system can

offer different payment plans for different categories of users including periodic (monthly, 3

months, half year, annual) subscriptions for access fees for professionals. An online wallet
where the user can deposit money and make future withdrawals can also be considered.

4. Role of Professional Bodies - with the professionals being heavy users of the systems, the role

of the professional registration bodies should be examined to ensure that those who register as

professionals are registered with the bodies and are in good standing. A professionalwho is de-

registered by their professional body like Estate Agents Registration Board, should also be

removed from the professional category of user. We propose that the task force consider how

to incorporate this in the regulations.

5. Appeals Boards - As previously stated, the Estate Agents play a central role in land transactions

and we have therefore proposed representation by a Member of The Estate Agents

Registration Board in all the Appeals Boards except that of Physical and Land Use Planning

( Electronic Development a nd Enforcement System).

o

O

O

o

o

o

a

o

o

o



o

o

o

6. Data clea n u p - Th is shou ld be done to ensure integrity of the information available in the
online systems.

7. Users - The process of user application, authorization, removal and appeal should be

harmonized across the regulations,

8. We propose harmonization of working hours across the regulations

9. Future aspects of the system - We propose a one stop Land lnformation Centre with full
information on the property including developments on a particular land, proposed/approved

developments in an area ( critical for developers) and one that allows input by professionals for
timely updates and rich data mining.

o B. SPECIFIC COMMENTS ON DOCUMENTS

a

o

o

o

a

o

o

O

s/N REFERENCE PROPOSED CHANGE JUST!FICATION

REGULATORY IMPACT ANATYSIS

1 Page5-3'dParagraph lnclude Estate Agents in the list of
professionals

Plays a critical role in land

transactions

2 Page 6 - Salient
features of LIMS

Provide a portal for Estate Agents Plays a critical role in land
transactions

3 Page 25(Bullet 12)

about Land

Regulation s,2O2O

There is no need to notify CLR on

development proposals before
approval

Development proposals are

governed by the planning

departments within County

Governments and the Chief

Land Registrar is notified once

the proposals are approved.
There is no rationale in

burdening the CLR to be notified
before approval as his

comments are not required and

besides, not all applications are

approved.

rAND (ALLOCATTON OF PUBLTC IANDI REGUTATIONS 2020

4 3 Allow for online auction Ensures ease of tendering,
openness and weeds out undue
influences on the process.

5 All Allow for a full end to end electronic
process. Exceptions should be clearly
stipulated

Promotes efficiency and

accountability, ease of processes,

data capture and records.

LAND (AMENDMENT) REGULATIONS 2020

6 Amendment of
Regulation 2 of L. n

no. 280 of 2077

Add 1) Estate Agent - as defined in

the Estate Agents Act Cap 533 of the
Laws of Kenya

2) Estate Agents Registration Board -
as defined in the Estate Agents Act

Cap 533 ofthe Laws of Kenya

Clarity



7 7(s\,77(71,
12(7l,,73(71,

14((34),1s(2A), 15(2A),

76(7), t7 2(Al, t7(7A1,
18 b(7), 18(2), 21(3

&4)

Replace the word 'may'with 'shall' All applications should be
processed electronically and avoid
use of both manual and electronic.
This will ensure accountability and

ease of tracking while avoiding
confusion.

8 2L(Ll Users should be categorized e.g.

general user, professional user,

property owner & government
agency. Allow different fees and
payment plans for different users e.g

a one of fee for the one off user and
choice of periodic subscription for
professional users e.g. monthly,
quarterly, annually etc

Caters for the different interests
and uses

9 ztE Appeals - lnclude a representative of
the Estate Agents Registration Board

10 Forms Should be availed in an electronic
format

Ease of use, records, retrieval and

audit

LAND (EXTENSTON AND RENEWAL OF LEASESXAMENDMENT) RULES 2020

7T 2 - lnterpretation Add 1) Estate Agent - as defined in

The Estate Agents Act Cap 533 of the
Laws of Kenya

2) Estate Agents Registration Board -
As defined in The Estate Agents Act
Cap 533 ofthe Laws of Kenya

Clarity

L2 4 Allow for application for extension of
lease by a lessee either directly or
through representation by an

authorized agent on their behalf.

To allow for choice of
representation

13 lntroduce user categories, process of
approval, removal and appeal as in
other regulations.

This is missing

t4 3(1) Allow for electronic application for
lease renewal. An electronic Form LA

22 should be introduced.

Ease of use, storage, retrieval and

audit

15 lnsert new clause
after 3 (1)

After receipt of the application, the
CS is supposed to circulate the
application for comments to the
relevant government departments
i.e. Director of Survey, Director of
Physical Planning, County
Governments for comments. Allow
an electronic process for that.

This part of the process is missing

16 3(1), 3(4),8(4), 10(U,
10(s), 11(2),
L2(21,74(21

Replace the word 'may'with shall Manual interventions should only
be allowed as exceptions and not
create a parallel manual system.

t7 5 County Government renewals and
extension of leases - Should consult
the national government where the

Ensures national interests are
protected and prevents county
governments from making

a

a

O

o

a
Estate Agents are heavy users of
land administration processes as

part of their professional works a
should be ad uatel re resented
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property in question is of national
interest e.g. for economic, social,

cultural, security, safety etc

unilateral decisions on cases with
negative effects to the country at
large.

18 1o(1) Application for renewals should be

done electronically. Form LA 21-

should be availed in an electronic
format

An electronic end to end process

offers more benefits, it's easier to
manage, track application progress,

maintain and retrieve records and

audit.19 10 -19 Lease renewals - the entire process

of application and processing

including inter-agency notifications
and appeals should be done
electronically

20 20(1) Add a representative of Estate Agents

Registration Board as Members of
the Public to appeals Board

Estate Agents acting on behalf of
the lessee are key players to the
lease renewals and extension
processes.

2t Forms Allforms should be availed in an

electronic format and filled
electronically

Easier for data capture, processing,

storage, retrieval and audit.

DRAFT LAND REGTSTRATION ( ELECTRONIC TRANSACTIONS) REGUTATIONS 2020

22 lnterpretation Delete "on instructions by the
owne/'

User definition should be expanded

to include more players than the
property owner. Professiona ls ca rry
out searches and other land

registration processes as part of
their professional work and

represents an array of clientele
including buyers, investors, banks

etc. Asking for express instructions
by the owner will become tedious
and a bottleneck.

23 lnterpretation Add 1) Estate Agent - as defined in

the Estate Agents Act Cap 533 of the
Laws of Kenya

2) Estate Agents Registration Board -
As defined in the Estate Agents Act
Cap 533 of the Laws of Kenya

Clarity

24 lnterpretation Under Electronic Appeals Committee

- replace "13" wilh "74"
Error correction

25 3 (1) The regulations should apply to all

land registries not just Nairobi.
Although starting with Nairobi the
rules should apply to all. The

Ministry can then provide an

implementation plan in the master
plan and or provide a future
application date for the other
registries. This prevents coming
back later to publish new
rules/amendments

26 4(3), 11(4)& 2s, Replace the word "may" with "shall" Uniformity and efficiency. Manual
process should be the exception
not an alternative to issuance of
documents. ln the instance that
docu ments/notices cannot be



issued electronically these should

be explicit to avoid confusion and

misuse.

27 7(1) & 8 Users should be categorized e.g.

general user, professional user,
property owner & government

agency. Allow different fees and
payment plans for different users e.g

a one of fee for the one off user and

choice of periodic subscription for
professional users e.g. monthly,
quarterly, annually etc

Caters for the different interests
and uses

28 7(1)& (2Xc ) Authorized User for corporate bodies

- allow more than one authorized
user

29 8 Add EA (Estate Agent) in form eLRAI

- under "contact person" after P.105

add EA

30 1,0(c )& (d) This restricts professionals

use/application of information
derived from the system in their
professional work. Should be

reworded or removed.

Professionals should be able to use

the information obtained to advise
their clients, in marketing or
contracts as long as it is not for
cri minal/immoral activities.

31 11(1) d Add "ln case a professional ceases to
be a member of the professional

body registered under.

A person who ceases to be a

member of the professional body
should be removed if he/she
applied as a user on the basis of
that membership.

32 13(2) Appeals Committee membership -
lnclude a representative of the Estate

Agents Registration Board

33 1,4 Can allow for future advanced

searches in category C e.g.

developments on the land, approved
developments in the locality etc. ln
future the ministry can also avail
market data at a fee.
Different levels of searches can

attract different fees

Creates more value specially for
professionals, NlS, Emergency 1't

responders etc

34 1s(2) lnstances where it is not possible to
append electronic signature should
be clearly spelt out

Uniformity in handling applications,
easier to tract and trace and store
data. Prevent misuse of the manual
option

35 16(1) It is not clear what the words 'where
applicable' refers to. Substantiate or
reword

For clarity

36 15 (3) Provide timelines for the notification Accountability and efficiency

o
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Allow for business continuity in
case of absenteeism or
indisposition of one person. Some

organizations are heavy users and
may require more than one person

access the
This is part of Estate Agents routine
professional work

Our members are heavy users of
the land registration system to
register leases and property
transfers etc as part of their
professional work in a

o

o
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37 2\ Manual presentation - clarify the
instances

Clarity & prevent misuse

38 23 Provide a refund process for money
paid but not utilized in failed
applications e.g. money already paid

say for stamp duty where the
registration/transfer fa lls through.

Fairness

39 27 &28 Clarify instances where an electronic
transaction and payment cannot be

done

To avoid misuse

40 Third Schedule
No.(aa)(v)

Clarify/expound on "i ntended
purposes"

Clarity

47 Third Schedule 4 (a)

The use shall not (ii) &
(vii) distribute or sell

information

Provide an exception for
professionals

Professionals should be able to use

the information obtained to advise

their clients, in marketing or
contracts as long as it is not for
criminal/immoral activities

pHystcAl AND LAND USE ptANNtNG(ETECTRONIC DEVETOPMENT CONTROT AND ENFORCEMENT sYsrEMl
REGULATIONS

42 1o(4) Replace the word 'may'with
'shall'.

Provide uniformity and ease of
management, tracking and

stori ng/extracti ng data

43 10(4) Propose a standard format
for appeals

Consistency with other regulations

44 74(71 Reasons for manual
intervention should be

explicit to avoid running both
manual and electronic
systems. Allow for electronic
capture of any manual

applications done

Ease of processing, uniformity,
tracking and serializing

45 16(ii) Allow for an electronic
register

Ease of recording and retrieving

srAMp DUTY (VATUATION) REGULATTONS 2020

46 2. lnterpretation Add 1) Estate Agent as defined in the
Estate Agents Act Cap 533 of the
Laws of Kenya

2) Estate Agents Registration Board -
As defined in the Estate Agents Act
Cap 533 ofthe Laws of Kenya

Clarity

47 3 The regulations should apply to the
entire valuation for stamp duty
process as an end to end process.

Ease of managing the system,

efficiency and accountability

Lodging of documents is part of the
process

48 5 Authorized user should be specified Clarity, avoid subjectivity and

encourage fairness



49 5-8 User - Provide a clear process of
application and approvalfor a user

Users can be categorized depending
on their level of usage to take care of
professionals

Provide an appeal process including
reference to court as in the other
regulations. lntroduce an appeals

board missing.

Parts missing and what is provided
is not as detailed as in the other
regulations

50 7(zl,(al Define who is a "qualified" person Clarity

51 Appeals Board Propose a representative of the
Estate Agents Registration Board sits

in the committee

Estate Agents are heavy users of
the stamp duty valuation process

as part of their professional work in
registration of transfers, leases etc.

52 9 Contents of valuation - include
google co-ordinates location/geo
referencing, photos, registered
owner details, tenure, land rent,
signature by a Registered Valuer
quoting their registration number
and inspection date.

53 9 The CGV to accept valuations already
done by private Registered Valuers to
be submitted with other registration
documents and/or instructed by CGV

after lodging of application. The CGV

who would then evaluate/review and

approve.

Minimize costs and saves time by

tapping into the many Registered
Valuers outside the ministry.

54 L2 Validity of valuation report -
maintain the current period of Six (6)

months.

55 After 13 A person not satisfied with the CGV's

decision on appeal should have an

option to refer the matter to court
56 15 Withdrawal of objections - should be

done electronically. Replace the word
'may'with 'shall'

Ease of processing, uniformity,
tracking and serializing, recording
and retrieval and audit.

57 16 Service of Notices should be done
electronically. Any other service

method should be to supplement the
electronic service

58 Form IVA & 2VA Amend: 1) Advocate/Estate Agent
details
2) Amend "Name of Advocate/Estate
Agent"

Clarity

STAMP DUTY (AMENDMENT} REGULATIONS

59 3(2),s(13) & (14) Replace the word 'may'with 'shall'.
The entire process should be

managed electronically and avoid use

of both manual and electronic.

Ease of processing, uniformity,
tracking and serializing, recording
and retrieval and audit

Added value

To allow for sometimes volatile
property market where prices

chan within a short duration
Administration of justice
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Again we want to applaud the Minister for Lands and Physical Planning for this initiative. As the Estate

Agents Registration Board, we are available and ready to support the Ministry in every way as and when
called upon. The success of this initiative will mark a great milestone in providing efficient, transparent
cost effective service delivery on land transactions in our country and we look forward to their
implementation.

Yours Faithfully,
For and on Behalf of the Estate Agents Registration Board

Eunice Macharia
Chairperson

Cabinet Secretary
Chief Administrative Secretary

a

suRVEy (ETECTRONTC CADASTRE TRANSACTTONS) REGULATTONS 2020

60 lnterpretation Add 1) Estate Agent as defined in the
Estate Agents Act Cap 533 of the
Laws of Kenya

2) Estate Agents Registration Board -
As defined in the Estate Agents Act
Cap 533 of the Laws of Kenya

Clarity

61 All Replace the word "may" with shall - Avoid running parallel manual and

electronic. Ease of management,
data capture, storage and retrieval

62 lnterpretation & 7 Allow non-surveyor user to access

and download survey maps & provide
more categories of users especially
professionals,

There are other professionals who
require maps as part of their
professional work including Estate

Agents in carrying out due
diligence, site inspections etc

53 1,1(21 Electronic Appeals Board - include a

representative of the Estate Agents
Registration Board

Estate Agents are heavy users of
the maps which is a critical
document in their daily
professional work

64 t2-t9 Provide timelines Accountability and efficiency

a
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NAKURU COUNTY PUBLIC OPINION CONSULTATIVE INITIATIVE

P.O BOX 10076 NAKURU Cell 072O988086

Promoting public discourse in governance issues

MEMORANDUM ON THE PROPOSED LAND TRANSACTIONS (ELECTRONIC)

REGULATTONS, 2O2O.

Nakuru County Public Opinion Consultative Initiative is a respected and trusted public

watchdog organization with keen interest in all governance issues including poliry

legislations and implementation at The National Government of Kenya and County

Government of Nakuru.

This memorandum on the subject matter is borne out of the following three (3)

fundamental principles;

- To discharge progressive Public Participation as provided in the Kenya

Constitution 2010.
- Need to share information and enrich governance policy formulation

and anchorage in Kenyan.

From the onset we wish to here confirm to the Ministry of Land and Physical Planning

that we have individually and collectively gone through these eight (B) regulations as

captured as follows;

- Land Registration (Electronic Transactions) Regulations 2020

- Survey (Electronic Cadastre Transactions) Regulations 2020

- Stamp Duty (Amendment) Regulations 2020.
- Stamp Duty (Valuation) Regulations 2020
- Land (Amendment) Regulations 2020.
- Land (Extension and Renewal of Leases) (Amendment) Rules 2020.
- Land (Allocation of Public Land) (Amendment Regulations) 2020 and Physical

and Land Use Planning (Electronic Development Control and Enforcement

Systems) Regulations 2020.

We also wish to make it clear that we actively participated in one of the Public

Participation hearings of the Task Force that had been set up by this ministry to

develop modalities and similarly collect views of Kenyans on the drive towards the

roll out of a system of electronic land transactions in Kenya.

o

a



That said, and going by our strong believe that land matters will continue to be

emotive in Kenya unless well managed and administered by the various agencies

charged with the same in an environment of mutual trust with all the concerned

land stakeholders especially and to be specific private land owners.

In this regards we are of the strong opinion that this process is doomed and for this

we here want to raise preliminary objections (P.O.) based on the following grounds;

Lack of broader and all inclusive Public Pafticipation due the existing Convid 19

pandemic.

Lack of consistency with constitutional provisions on land matters in Kenya.

Lack of able and focused leadership in the ministry.

Lack of support of key land stakeholders and professionals.

In all the above, we want to be honest to state here that in among others we share in

the concerns of Kenyans both as individuals and institutions who have aired their

reseruations to these regulations dismissing the ministry in its blatant attempt to take

over or purport to share functions which were devolved to county governments by the

Kenya Constitution 2010 and other constitutionally established bodies.

Similarly, we want to make it clear that the Public Pafticipation Hearings of the Task

Force were poorly co-ordinated, convened and organized. For example, in the Nakuru

County hearing of October 2, 20t8, only four members of the public attended the same

yet the forum was supposed to draw participants from three other counties of Narok,

Bomet and Kericho.

We prefer a situation where the ministry suspends this move until the total containment

of the Convid 19 epidemic when it will be possible to convene mammoth public hearings

with maximum attendance of a majority of Kenyans are directly or indirectly affected by

these new regulations.

The ministry should set aside these regulations just until when it will have marshaled

total support of professionals directly involved in land transactions among them

lawyers, surueyors, planners and architects both individually or their professional

organizations.

Of note the Kenyans who are marginalized must have a say in this process and equally

so those others occupying parcels of lands with caveats taking into consideration that
land is a factor of production especially to the peasants
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The noble intentions of an electronic land transactions system in Kenya will be watered

down if the ministry continues to operate like it has something to hide or it merely want

to lock some people out of business in land processes.

Finally, we want to make it clear that we are not convinced that the ministry is being

run well with a Cabinet Secretary and a Principal Secretary without any requisite

academic credentials and working experience in land matters.

We are aware that the High Court sitting in Kisumu gave a very remarkable ruling on

the nomination and appointment of persons to serve as Cabinet Secretaries, Principal

Secretaries, County Executive Committee Members and County Chief Officers.

The present disconnect in this ministry is not good in its policy formulation in the Kenya

land sector to address some of the bottlenecks which have existed since independence

on land issues touching public, private and community land ownership in Kenya.

STGNED rN NAKURU TOWN TODAY 2OlO5l2O2O

DANIEL MURUGU

SECRETARY

NAKURU COUNTY PUBLIC OPINION CONSULTATIVE INITIATIVE
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KENY,A EIANKERS

KENYA BANKERS ASSOCIATION SUBMISSIONS ON LAND REGISTRATION

(ELECTRONTC TRANSACTIONS) REGULATIONS 2020

A. Background

The predecessor to the current Draft Land Registration (Electronic Transactions) Regulations

2020 ("the draft regulations") were the Land Registration (Electronic Land Transactions)

Regulations,20lg ("the 2019 regulations") which were published on or about June,20l9 by

the Cabinet Secretary for the Ministry of Lands and Physical Planning (hereinafter to be

referred to as the CS). The 2019 regulations and the whole process of electronic conveyancing

was however challenged by the Law Society of Kenya and rejected by Parliament for lack of

public participation.

We commend the Ministry for the initiative in engaging stakeholders further for comments and

feedback on the draft regulations to address the public participation concern.

B. Inhoduction

It is important to point out from the onset that the draft regulations as published indicate that

they have been prepared by the CS in consultation with the National Land Commission (NLC)

by dint of powers conferred by the Land Registration Act, 2012. However, the NLC has

protesled the draft regulations (among other regulations) and termed them unconstitutional.

According to NLC it has neither contemplated nor resolved to propose any regulation or

originated any ideas relating to the draft regulations; it has indicated that the public notice

calling for comments is misleading. This apparent conflict amongst Govemment agencies

needs to be resolved amicably and urgently to foster the requisite confidence in the process and

the mooted Regulations.

C. The Draft Regulations

Various aspects of the draft regulations may need to be re-considered from a perspective of

practicability and the Land Registration Act,2012 (the parent Act). Accordingly, we note the

following:-
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l)Section2ofthedraftregulationswithrespecttothedefinitionofan4!@!

[defined as a person who has been granted permission to access, query on any

information or submit any documents in relation to any transaction under the

Regulationsl-

Observation

The definition is an all open definition and it would seem that any person can access and use

the platform.

Recommendation

For safety, data protection and accountability purposes there ought to be a provision for main

subscribers who are professionals such as lawyers, licensed conveyancers and financial

institutions. It might also be necessary to have fairly strict entry requirements to become a

subscriber, mainly entailing: professional indemnity and fidelity insurance, licensing by

relevant authorities as well as 'good character'.

Generally, preference ought to be given to qualified professionals within the land sector to

handle land transactions. Any unqualified persons should only be granted a read-only access

or capability to track applications.

2) Lack of definition of a register

Observation

The parent Act provides that a register means "the register maintained under section 7 of the

Act". Section 7 of the Act however keeps referring to 'the register'; further it provides that the

CS is to determine the form of 'register' to be maintained in each registration unit.

Recommendation

There is a need to expressly state for purposes of electronic conveyancing what a register is

and its place or relation to the existing manual registers. In the event there is a discrepancy

between the two, the type of register to prevail over the other. This should be done with

abundance of caution and with hindsight keeping in mind arguments on type of registers which

took centre stage during the national elections court petitions.
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3) Deffnition of electronic signature

Observation

Certain documents require that they be signed. When such documents are in electronic form, it

behooves that they be signed electronically by way of an electronic signature.

Section 2 of the Kenya Information and Communications Act (KICA) defines the terms

"electronic signature" and "advanced electronic signature" as follows:-

Electronic signature - data in electronic form affixed to or logically associated with other

electronic data, which may be used to identify the signatory in relation to the data message and

to indicate the signatory's approvalof the information contained in the data message.

Advanced electronic signature, is an electronic signature, which meets all the following

requirements: -

i) It is uniquely linked to the signatory; ii) It is capable of identifying the signatory; iii) It is

created using means that the signatory can maintain under his sole control; and iv) It is linked

to the data to which it relates in such a manner that any subsequent change to the data is

detectable.

Recommendation

From the attributes of the advanced signature, it is evident that the same is more secure and no

form of attestation might be needed as opposed to the electronic signature, which is of a simpler

version. This would only mean that there is a need to attest an electronic signature to avert a

situation where someone might cut off/paste a signature from any source and use it in electronic

conveyancing for fraudulent purposes.

o
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4) Definition of a professional

Observation

The draft regulations (regulation 8) omit to define who a professional is; they only provide a

substantive clause on access by a professional. Who is a professional then? Is a doctor not a

professional? Can a clerk or even a banker be regarded as a professional?

Without a definition of who a professional is, any individual might claim to be a professional

thus creating an open-to-all access situation.

Recommendation

The draft regulations need to provide for the definition of a professional as well as list the

various categories ofprofessionals to be recognized under the regulations.

5) Application and Submission of Documents

Observation

Regulation 9 of the draft regulations provides that an authorized user shall from their user

account make an application or submit any instrument or document for registration or recording

under the system. As indicated herein an authorized user can be any person who has been

granted access.

Recommendation

Ideally and traditionally conveyancing transactions have been handled by advocates as per the

Advocates Act. When financial institutions and other clients instruct advocates to handle

transactions on their behalf, they do so with a level of comfort and confidence. This is due to

the primary fact that Advocates are trained and experience in this trade and further that in case

the financial institution or client suffers loss due to negligence of an Advocate, they can sue

for negligence. Advocates, on the other hand, have taken out Professional Indemnity covers

and thus are able to cushion their clients from any losses. The Draft Regulations should provide

for and qualify that only a certain category of given professionals can make and submit

applications on behalf of property interest holders.
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6) Important land industry players left out in the constitution of the Electronic Appeals

Standing Committee

Observation

Regulations 12 provides for termination of a user's access to the electronic conveyancing

system whilst regulation l3 provides for an Electronic Appeals Standing Committee to hear

appeals against termination of a user's account. The committee is to comprise a Ministry of

Lands representative, NLC representative, Council of Governors' representative and 4 other

representatives from the private sector provided that one of them shall be an Information

Technology Specialist.

Recommendation

The regulation as drafted omits to create a special provision or slot for land industry players'

representatives in the standing committee such as representatives of the Law Society of Kenya,

Kenya Bankers Association or even a representative from the Institute of Registered Surveyors.

7) Online Searches

Observation

Regulation 14 provides for electronic searches and categorizes them into two that is, a current

status search and a historical search.

It would seem that any person can request for the 2 types of searches without any limitation. Is

it possible that details of land proprietors might be accessed by any third party even for

speculative purposes without having any due diligence intentions at all? Is there a way we can

balance the interest of the larger public to access searches while at the same time protecting

property proprietors' information and records from unnecessary access by third parties? Under

the Data Protection Act ("DPA"), "property details" are included in the definition of "sensitive

personal data" at section 2 of the DPA. Regulation l4 seems to derogate from this protection

by another law when it enables access by any third party as noted herein.

o

o
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Recommendation

The system and the draft regulations should be structured in such a way that anyone not being

a recognized professional intending to conduct a search on the system must upload a copy of

title to the property that he or she intends to conduct a search on to avoid misuse of the search

privilege under the system.

The regulations also ought to provide for finality, conclusiveness, reliability and veracity of

the online search. The end user of the search should not have an apparent fear that a search may

be based on records that have not been updated; that he might need a physical search to support

an online search.

It is also advisable that the regulations and the system should abandon the current standard

format of searches procured via e-citizen. They should adopt a new format that lists all previous

interests or owners on any given land records.

8) Preparation of Conveyancing Instruments

Observation

Regulation 15 on preparation of instruments and documents provides that a user shall enter

the required information in the applicable electronic form, cause the documents to be executed

and upload them onto the system.

The regulation is not instructive on documents that are required to be drafted by Advocates as

per the Advocates Act (CAP 16 of the Laws of Kenya) such as charge documents which are

special, highly technical and specific documents by their nature.

Recommendation

This regulation should be re - checked in contra-distinction to the Advocates Act. There ought

to be a clear understanding as regards to documents traditionally and legally required to be

drafted by an Advocate who holds a current practicing certificate.

If at all these online instnrments by dint of being printed and signed by the two respective

parties are going to be regarded as contracts then certain valid contract considerations/elements
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should be checked and addressed, such as: offer and acceptance, legal relationship, lawful

consideration, capacity ofparties and free consent.

For bank charges and other instruments as published and applicable currently, by dint of the

draft regulations they can be amended to conform to the draft regulations more so on execution.

The current form for bank charges should be amended to include the standard clauses as per

the Land Act,2012 and just like it is currently happening at the companies registry (you can

attach your own articles of association or adopt the model ones),the regulation and the system

can provide for an option to attach a specially drafted or prepared charge.

9) Appeal arising from a Valuation Report

Observation

Regulation 16 on valuation for stamp duty provides for submission of instruments for

valuation and notification of the assessed duty payable. It, however, does not provide for

appeals on valuation reports.

We note that it has always been standard procedure as enshrined in the Stamp Duty Act CAP

480 for a property owner to appeal the decision of a valuer to the Chief valuer through the

Collector of Stamp Duty. This vital process seems to have been left out in the draft regulations.

Recommendation

The draft regulations should incorporate the process of appealing a valuation report

electronically and even a provision for attaching any supporting documents for the appeal.

D. General Issues/Concerns

(i) Electronic Conveyancing Security: There is a need to ensure that owing to the critical

and sensitive nature of land transactions, efforts to ensure systems security, intrusion

detection and prevention are key to facilitate data integrity and confidence by citizens and

other stakeholders.

There is also need to engage stakeholders on the level of security to be embedded in the

system. The ministry ought to consider incorporating block chain technology to enhance

o

o

O
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the system security and reliability. To manage access to the system, a one-time login code

can be considered in the system security topology.

(ii) Execution and verification of signatures: Prior to enactment of the Business Laws

(Amendment) Acq 2020,it was mandatory for contracts involving land, such as transfers

and charges, to be executed by the parties and the signatures attested in the same breath.

The Land Registration (General) Regulations, 2017 as gazetted still retain a verification

certificate to be signed by advocates certifying that a person appeared before an advocate

and freely/voluntarily signed a given instrument.

The requirement for attestation and verification of signatures by advocates reduced fraud

as an advocate whose signature appeared on an alleged forged instrument could be called

upon to clarify whether a person really appeared before them and executed an instrument.

The Act did away with the requirement for witnessing and attestation of signatures by

Judges, Magistrates, Notary Public and Advocotes

The above safeguard has now been removed and there is agreat level ofexposure and fraud

which might gain a foothold on conveyancing transactions. Is it probable that an old

grandfather/mother may be hoodwinked or be unduly influenced to transfer land

electronically? Who can give evidence as to the state of mind of the old man/woman in

case of future litigation long after the old mar/woman is deceased?

E. Issues raised in the Report on Electronic Land Transactions, Registration,

Conveyancing and other Related Task force on February 20193 but not addressed in

the Draft Regulations

(i) Migration/ Conversion to one Register under the Land Registration Act, 2012

The Land Registration Act 2012 repealed the: Govemment Lands Act, Registration of

Titles Act, Registered Land Act, Land Titles Act and Indian Transfer of Property Act whose

existence required different modes of keeping registers at various registries.
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Though the enactment of the Land Registration Act, 2012 was meant to consolidate the above

registration regimes by way of a migration process as envisaged under Section 6 of the said

Act and the Land Registration (Registration units) Order, 2017, the same has not been

actualized. It is critical to fast track the above process since success of the electronic land

registration system largely depends on the harmonized register manifest by the migration

process.

(ii) Data Input Errors During Digitization

There were concerns that in the manual and paper based system some records, particularly

titles, could have been falsified hence the existence of apprehension during scanning of

documents at the Lands Registry in preparation of digitization that some of the falsified

documents could be validated by being scanned.

Based on this well-founded fear, there is a need for the Ministry of Lands to set up a procedure

for property owners to peruse their respective property records to enable them veriff and

validate the records held by the lands office and in special circumstances, bring any additional

documents that they might hold for completeness of data where gaps or discrepancy are noted.

Accordingly, the draft regulations ought to provide for mechanism of correcting erroneously

captur€d data- more specifically, there ought to be a provision on how the Ministry either

through the CS or the Chief Land Registrar is to deal with wrong ,fraudulent and multiple

entered errors in the given electronic conveyancing platform.

(iii) Court Cases

The Environment and Land Court has too many land dispute cases which has caused

apprehension on digitization and automation of the land transactions. As a matter of practice,

land disputes in Kenyan Courts need physical documents. The best evidence rule has always

been centred on production of original documents. Accordingly, the questions on how to treat

electronic signatures will linger and the courts will need to come up with new jurisprudence on

this front.

a
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The digitization process needs to capture issues and unresolved cases on a parcel ofland and

not only the details of the registered proprietor. Lengthy land related litigation will in essence

slow down land transactions and hinder transactions on the electronic conveyancing platform.

It is recommended that the electronic search should be able to capture any ongoing litigation.

The draft regulation is also silent on how to treat any records, documents or titles that are

subject to an ongoing litigation.

(iv) Decentralization and integration of the digital system

During the taskforce public participation meetings, members of the public wondered whether

the digitization system would be decentralized and to what extent. It was noted that the

electronic conveyancing system needs to be integrated in order to ensure all the players in land

transactions are in the system, that is, from the Ministry of Lands, county governments,

National Lands Commission as well as the professionals in private practice (Land Surveyors,

Valuers, Advocates, Physical Planners, and Architects)

The draft regulations are silent on the architecture of the system and more specifically the role

(if any) of some of the players noted above.

(v) Issuance of Titles

During the taskforce meeting with members of the public, the following issues were inquired

on but have not been answered or captured in the draft regulations: -

i) Whether the system allows double registration of titles; ii) The minimum and maximum

acreage of land allowed under the system; iii) Whether the system will allow for replacement

of lost titles; iv) A differentiation between what inherited, purchased or leased property is and

information on what constitutes a genuine title to purchased property; v) Whether there would

be a database for disputes over land titles; and vi) Whether there will be an option for colour

coding titles e.g. according to the land classification [public, private or community land]

o
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We that the draft regulations do not provide for a clear topology or work flow of the

We further note that the regulations need to incorporate key considerations in relation

dealing with land as well as conveyancing practice. Additionally, having regard toto

the nature of land in Kenya, the draft regulations have omitted to address the efficacy,

lity and sustainability of electronic conveyancing. tt further seems to have a direct rather

phased implementation.

We forward to the oral discussions and clarifications on the Regulations during the

w ZTthlday 2020Yirtual Meeting as we fully support this process to realize the digital

of the land transactions.

this 266 Day of May 2020.

Dr Olaka

Executive Officer
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P.O BOx 2737- ESAMIIA PRltvlARY

scHoor-

KISII,

20-05-2020.

I'HE PRINCI PAI. SF,CRET"ARY

MINISI'RY OF LAND AND FHYSICAL PLANNINC

ARI}HI HOI'SE. IST NGONOI AVET.JUE

P.O BOX 304500-00100

NAIROBI.

DEAR SIR

Rf,l-: COMPI,AIN ABOU'I LAND NYARIBART CHACHE/ B/ B/ BOBURIA'l'l'f,r,E

NTIMBER I88

-

We thc undeniigned we are tltc hent liuiarl of 'thc uhoi r' snid land, As wc are lhc truc stns arrl

duughtcrs ol'ilrc latc" Maruclra Ovtro and tlre lute Alicr Kcrnunto Marucha.

,ll

t,l
a

o

o

l. Ruth Moraa Marucha -1982

3. John 0soro Marucha -1986

w
-1. Robin Kruanrboka Maruchu -1g92 M
4. Jtrhn Maturtdura Marucha -1988 IW

@
5. Agnes Kerutro Marucha -1996

6. 'labitha Nyanchama Manrcha -1999

o? 6qqc/ sqlX7. Johrr Ohwogc Marucha -2004

lf. Douglas N1'nnrbane Marucha - 2ffi(r

We were surpriscd on 28/03/2020 whcn we suw strange people came and fenced our land led h1'

the arca chie{'Charles Obonyo Mt*gi -07833E7465 of N-yanku Location, Kiogoro Division. Kisii

Sub county accompanied h1' someonc we identilied as Mnziwa who is the clrairnran ol'

o

o

lil
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community policing in Kisii County purporting that the land was sold long ago when we \+ere
young said thc arca chief. But on our side we never heard that kind of information evcn when our
parcnts \rcrc alive. Our father died on 201 2 followed by our mother on 201 g borh of hungcr an4
poverty rclatod diseases.

We art sure the area chief and thc community policing cheirman are taking advantage of our late
parcnts to scll our own land. We have since reportcd the matter to the A.C.C Kiogom Division
(0726966Et0 Joyce) but the rnattcr has not becn senled so far.

We are relinquishing in poveny and hunger and scanered all over to our rclatives who sre taking
care of us just for the sake of educalion. food and shelter &s we have no house nor fbod at homc.
our appeal to you is kindly assist tN to r€cover the land before they rnake false transaction as the
title deed still rcrnains in our grandfather's name.

Any assistanse from you will be hishly appreciated.

C.C

Land Regisnar Kisii Counry

D.C.C Kisii Central District

Yours faithfully, ffi o1q6 go qts+S
Robin Kwamboka Marucha
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TNTERSEX PERSONS SOCIETY OF KENYA (!PSK)

5th Floor, Room 5:3, Dereshe Towers, Murang'a Road

P.O Box 38751-00600, Ngara, Nairobi- Kenya.

Email : lnfo(Ointersexkenva.org /
i ntersexsocietvofkenva @ gma il.co m

Website: www. i ntersexkenva.org
Tel: +254723886233
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INTERSEX PERSONS SOCIETY OF KENYA

Our Ref: IPSK/ GEN-05ruOL.1/ 2020

The Principal Secretary
Ministry of Planning and Physical Planning
Ardhi House, 1st Ngong Avenue
P. O. Box 30450-00100
NAIROBI
Email to: elandtransactions@qmail.com

22d May,2020

RE: NOTIFICATION OF REGULATORY IMPACT STATEMENT ON THE PROPOSED LAND
TRANSACTIONS (ELECTRONIC) REGU LATIONS, 2020

We write in response to your public notice reference above, calling upon all persons likely to be

affected by the proposed Land Transactions (Electronic) Regulations, 2020to give input.

a About lntersex Persons Society Kenya (IPSK);

o

o

o

o

a

o

o

IPSK is an initiative that started in Nairobi County on November 2016 to provide support, create

awareness as well as gather data to establish the identifiable presence of intersex persons in

Kenya and their plight towards enhancing enjoyment of human rights in particular their human

dignity and elimination of human rights violations. IPSK works to develop tools and information

suitable for advocacy, to be used in awareness campaigns towards an open, tolerant, and

enabling society of intersex persons and their families.

IPSK is also a member of the Government's lntersex Persons lmplementation and coordination

committee (lPlCC) as well as a member of the defunct taskforce on lntersex persons.

1. The Constitution of Kenya 2010 ln Article 260 interpretation section, does not

discriminate any person (adult or child) instead, lntersex person are included therein as

they qualify as adult individuals or children (individuals under 18 years). This also support
Article 27 provision protection from any form of discrimination on grounds set out there

in sex and birth being of interest to us as intersex persons.

IPSK

a



2. The laws in Kenya that governs land management, ownership and registration such as
(The Land Act,2012) does referto a person, (e.g.a person this, a person that), this is
very good since it allows intersex person to be part of the land transactions processes.

3. This is why we submit generally and observe that the various raft of land regulations that

have been proposed by the Government and the relevant taskforce aims at making

provisions that will aid the land transaction electronically. This means there will be

databases established which will require use of persons particulars in a more specific

way that is; aspects of name, sex, attachment of documents among others, which if not
comprehensively thought out in system creation then it will further marginalize an<

promote discrimination against intersex persons in Kenya. This would therefore eat into

the gains made by the Government in recognizing the existence of lntersex persons,

their plight and measures put in place to address the inequality and human rights

violations perpetuated against the !ntersex children and adults in Kenya.

4. We wish to refer the team to the findings of the lntersex taskforcet established that

lntersex persons continue to be marginalized in Kenya due to discrimination
perpetuated by laws, policies, rules and regulations, institutional systems and

administrative processes and thereby made the following recommendations.

5. Last year, the Government confirmed the existence of intersex persons in Kenya and

announced that it recorded 1 ,524 intersex persons in the 2019 Kenya population census

and housing statistics. This goes further to justify our submission below, albeit general

that:

a) That the regulations should also adopt usage of the phrase person and/ or the individual

as provided in the Constitution and the land laws in Kenya.
b) That the regulations shall ensure that at the point of operationalizing the systems

establishment and databases, the sex tab or menu will provide for male, female, intersex

markers as a way of safeguarding the human dignity of lntersex persons. This will ensure
inclusivity and reduce marginalization of the lntersex persons.

lSee lntersex taskforce report -Main report recommendations from page 91

< http://www.klrc.qo.ke/imaqes/TASKFORCE-REPORT-on-INTERSEX-PERSONS-lN-
see httos ://www. k nch r. o ro/Po rta ls/O/l NTE RS F XOl"2OTAS KFO RC E OA2O F R E P O RT-
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Abridoed %20Version. pdf recommendations from page 43. o
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IPSK

of the lntersex children look forward to benefit from the Land laws and succession
that accrue, to this end, there is need to include the aspect of intersex person's

mentation (especially whether there has been name change to avoid

nalization

F any inquiry please contact the undersigned. Thank you.

Y rs Faithfully,

R

M WANGUI
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Andrew Mbugua

P.O Box LO287

KIKUYU, KIAMBU

18th May,2020

The Principal Secretary,

Ministry of Lands & Settlement,

Ardhi House, 1't Ngong Avenue,

P.O Box 30450 - 00100,

NAIROBI

Dear Sir,

Ref: Land Transactions (Electronic) Regulations - Stamp Duty (Valuation) Regulations

o

o

O

a

o

On the matter of

Technological development round the globe has been accredited to the progress of economies in the

world and in that regard Kenya has not been left behind in the adoption of technologyto gettheir better

share of benefits that come with embracing technology. ln that regard Kenya has slowly but surely started

embracing technology by adoption of electronic transactions and a good example of this is the

introduction of the Stamp Duty (valuation) Regulations 2019 which is aimed at reducing the cost of doing

business, increasing efficiency and reducing the time taken in carrying out property,

Stamp Duty on transfer of property is one of the sources of revenue for the government and as such it

has mandated the Collector of Stamp Duty (Kenya Revenue Authority) to oversee its collection.

Article 43 (1b) Constitution of Kenya, 2010, states that every person has a right to accessible and adequate

housing and to reasonable standards of sanitation. ln addition, affordable housing is one of the Big Four

Agenda set by the government.
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The President assented to the amendment of Section 10A (1) of the Stamp Duty Act, Cap 480 of the Law

of Kenya to read as follows:-

The Collector of Stomp Duty sholl refer to the Chief Government Valuer or a registered ond practicing

valuer appointed by the Chief Government Voluer ony conveyonce or tronsfer document on sole of ony

immovoble property before or ofter registrotion of the relevont instruments in order to determine the true

open morket volue os ot the dote of the conveyonce or tronsfer for purposes of oscertaining whether

additionolstomp duty is required.

Subsequently the Cabinet Secretary for Finance & National Planning has sought to make the Stamp Duty

(Valuation) Regulations ,2020 operational, and in line with the spirit of the Constitution of Kenya on Public

Participation, has requested the public to give their opinion on the regulations. lt is on this ground that I

seek to present my contributions on the said regulations as follows:-

a) Section 2: lnterpretation:

The following should be taken into consideration and find place under the aforementioned section;

1. Registered and practicing Valuer shall have the meaning as ascribed in the Valuers Act, Cap

532 of the Laws of Kenya.

2. The Collector of Stamp Duty shall have the meaning ascribed to it by the Stamp Duty Act, Cap

480 of the Laws of Kenya.

3. Chief Government Valuer shall have the meaning ascribed in the Valuers Act, Cap 533 of the

Laws of Kenya.

4. "Property" has the meaning ascribed to it under Article 260 of the Constitution of Kenya,

2010.

5. lnstitution of Surveyors of Kenya shall have the meaning ascribed to it by the Valuers Act, Cap

432of the Laws of Kenya.

6. "True open Market Value" for purposes of Stamp Duty Valuations means the Market Value

of an immovable property defined as the estimated amount for which an immovable property

should exchange on the valuation date between a willing buyer and a willing seller in an arm's

length transaction, after proper marketing and wherein the parties had each acted

knowledgably, prudently and without compulsion.

b) Panel of Valuers

To ensure that the spirit of the amendment is adhered to:-

o
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i) The Chief Government Valuer shall prequalify and maintain a panel of Registered and

Practicing valuers who shall be authorized to carryout Valuations for Stamp Duty

Purposes.

The collector of Stamp Duty in consultation with the Chief Government Valuer shall

authorize a prescribed registered and practicing Valuer to access the module for purposes

of undertaking valuations for Stamp Duty Purposes.

The Chief Government Valuer shall assign valuation assignments to the various Valuers in

the panel of valuers for purposes of carrying out valuations for stamp duty purposes.

ii)

iii)

c) Section 5:

lnsert 6 (b) to include the following:-

A valuation report shall be submitted electronically for purposes of dispensation. lt shall be in:-

i) Electronic Format;

ii) Signed by the Registered and Practicing Valuer who shall have prepared the Valuation

report;

iii) ln such a format as may be authorized by the Collector of Stamp Duty and or the Chief

Government Valuer;

d) General Principles

ln carrying out valuation for Stamp Duty the Valuer shall consider the following:-

i) Market Value of the property;

ii) Date of Valuation which shall be the date of transfer/conveyance;

iii) Valuation Standards as provided by the lnternational Valuation Standards (lVS),

lnstitution of Surveyors of Kenya and the Valuers Registration Board;

A stamp Duty Valuation Report shall form part of the conveyance/transfer documents or

instruments for registration;

The Stamp Duty Valuation report carried out by a registered and practicing Valuer assigned from

the panel of Valuers shall be addressed to the Chief Government Valuer on behalf of the Collector

of Stamp Duty;



t

O

o

o

a

o

c

a

o

O

o

Hope that

Yours Si

Andrew

Dated

i

a

Th Stamp Duty Valuation Report shall be signed by the registered and practicing valuer and the

c Government Valuer as provided by Section 10A (1) of the Stamp Duty Act (Cap 480) of the

of Kenya

recommendations will be taken into consideration.

gth 2020
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22May 2020
O "by-email"

The Principal Secretary
Ministry of Lands and Physical Planning
Ardhi House, L't Ngong Avenue

O P.O Box 30450-00100

Nairobi
elandtransactions@ gmail.com

O COMMENTS ON THE PROPOSED ELECTRONIC LAND TRANSACTIONS REGULATIONS 2020

INTRODUCTION

a Following the invitation by the Ministry of Land and Physical Planning calling for comments, views and
posals from stakeholders and members of the public on the proposed Electronic Land Transactions

,.=gulations2020, we as MMS ADVOCATES LLP submit the following commentary.

We note that the proposed regulations seek to establish a digital National Land Information System (NLIS)

which is meant to create and provide an efficient and effective land administration system as well as facilitating
O easier and speedier processing of land transactions in Kenya.

With that as our basis, below are some of our comments and views for your consideration:

o

o

o

o

o All pending
applications in
suspended
accounts be

considered valid
and processed
just like any
other
application, so

long as they are

not fraudulent.

Halting pending
applications/ transactions
in suspended accounts
may occasion unfairness
on innocent parties who
are on the other side of
the transaction.

11. (1)

(Suspension of a
IJser's access to
the system)

The Chief Land Registrar
may immediately suspend
a user's access

when it comes to his/her
notice that the user -

a. has contravened the
obligations or the terms
and conditions

b. is suspected to have
committed any fraud,
identity theft or

system misuse;

of access

LAND REGISTRATION (ELECTRONIC TRANSACTIONS) REGULATIONS 2O2O

o



c. allows an

unauthorised/ unqualified
person to access the

system;

d. in the case of
professionals, is not in
good standing;

e. is dead;

f. is declared insolvent;

g. is declared of unsound
mind.

14 (1) (Searches) A person shall access

information in the
electronic register by

conducting an official
search in the system after
payment of the prescribed
fees.

Charges for
conducting an
official
should

charge
be

reasonably
priced

Persons

conducting
searches should
upload a copy of
the title deed as

proof of genuine
interest in the
land

Turn-around
timelines
regarding search

results to be

included

'I.,6 (Valuation
for Stamp

Duty)

(1) \Atrhere applicable, the
authorised user shall
submit the instrument or

document for Valuation in
electronic form.

(2) Upon submission
under of the instrument
under sub regulation (1),

the user

Inclusion of
turn-around
timelines of
applications for
valuation of
stamp duty

Avoiding unnecessary

delays, provide clarity on
timelines in which to
expect feedback and
improve the system's
effectiveness and
efficiency

,
o

This will help cut costs

and ensure all persons

have access to the system

This is to warn off
persons who have no
interests in the land from
making frugal
applications and
overloading the system

This will help in avoiding
unnecessary delays when
processing search

applications and
improving the system's
effectiveness and
efficiency

o

o

o

o

o

o

o

o

o

o

O



a

o

o

o

o

o

o

a

o

a

o

a

shall receive an electronic
notification indicating the
date and time when the

request was received.

(3) The authorised user
shall be notified of the
assessed duty payable.

23 (Rejection of

Instruments)

(1) The Instruments shall
be scrutinized against
entries in the register

and to assess their
conformity with the
provisions of the relevant
law.

(2) The Registrar may
retum the instruments or
documents to the

applicant pointing out the
minor errors for
correction.

(3) Upon making the
necessary corrections on
the instruments or

documents retumed
under paragraph 2 the
user shall lodge the

documents under the
same tracking number.

( ) If the error apparent on
the instrument or
document is substantially

defective, the Registrar
shall reject the instrument
or document with

reasons thereof

(5) The instrument or
document rejected under
paragraph (4) above

shall be lodged afresh as

though it were a new
transaction upon

correction of errors.

Establishment of
clear criterion
for determining
whether an
instrument or
document is

substantially
defective

To create uniformity of
decisions and avoid
arbitrary decisions when
determining whether an
applicant's documents or
instruments are

substantially defective



making of corresponding
entries into the register by
the Registrar.

(2) Upon approval by the

Registrar there shall be an
electronically

generated notice to the
effect that the document
has been registered.

(3) The date indicated on
any registered instrument
shall be the date on

which the application was

received.

(1) Registration shall be

completed upon approval
of the transaction and

Inclusion of
timelines on
how long the
registration
process is

supposed to take

24 (Registration)

To streamline and hasten
the authentication
process and avoid both
duplicity of applications
and overloading the
system by making several

applications on the same

documents.

The Director may refuse to
authorize the

authentication of
documents received

under Regulation L2 and

return the documents
through a notice in Form
SR4 in

the First Schedule setting
out the reasons for refusal.

Inclusion of a

provision
enabling
surveyors to
make
corrections on
the rejected
document(s)
and re-upload
them using the
same tracking
number

13 (2) (Receiving
and

authorization
for

processing)

Avoiding unnecessary

delays, providing clarity
on timelines in which the
authentication process

will be concluded and to
improving the system's
effectiveness and
efficiency

Upon authentication, the
Director shall notify the

Surveyor of the

authentication of the

survey and the fees

payable in Form SRL3 set

out in

the First Schedule.

Inclusion of
timelines
regarding the
duration and
conclusion of the
authentication

Process

1.6 (3)

(Authentication)

SU I{V [Y (l:l,l:("|-lt()N l(' ('A l)AS"IIiI: 'l'lt A NSA('1'l()N S) lt 11(; U LA].1()N S ,2020

Avoiding unnecessary

delays, provide clarity on
timelines in which the
registration process will
be concluded and to
improve the system's
effectiveness and
efficiency

o

o

o

o

a

O

o

o

o

o

o

o



o

o

o

O

o

o

o

o

O

o

a

a

5 (Electro
lodgment)

lric (1) A document may be

lodged electronically for
the purposes of
processing, if the

document is--

(a) in an electronic forma!

(b) signed by the
authorized user; and

(c) ir, such format as may
be authorized by the Chief
Government Valuer.

(2) A person wishing to
undertake a valuation,
shall in the prescribed
Form 1VA in the

Schedule to these

Regulations, make an
electronic application to
the Chief Government

Valuer, for consideration.

Inclusion of a

fixed period
which the
consideration
process should
take

Avoiding unnecessary
delays, providing clarity
on the exact period which
the consideration process

will take and to
improving the system's
effectiveness and

efficiency

To ensure fairness and
justice in the decisions
made by the Chief
Govemment Valuer and
give a chance of appeal to
persons aggrieved by
decisions of the Chief
Government Valuer

(Objection)
13 (3) The Chief Government

Valuer may within seven

days after receipt of the
objection

under this Regulation,

(a) dismiss the objection, if
he or she considers that no
adjustment in the
valuation is

justified; or

(b) make the adjustment, if
he or she considers that
the adjustment in the
valuation is

justified.

Inclusion of a

provision
providing an
opportunity of.

appeal to
persons
aggrieved by the
decision of the
Chief
Government
Valuer

S l-AtrI1' I)tJ I \' (V,\l"LrA l'l()N) l{l:(;LJl.,\'l-l()\S, 2020



To provide clarity on how
the user accounts should
actually operate and
streamline the process of
using the system

Inclusion of
provisions that
clarify how the
user accounts
should actually
operate
practically, more
specifically,
where a party to
a land
transaction is
being acted for
by professionals,
such as

advocates,
surveyors e.t.c

2f (Definition of
a User)

"user" means a person
who has created an online
electronic account

for access or submission of
information by electronic
means in the

system, and may include a

property owner or a

professional.

Halting pending
applications/ transactions
in suspended accounts

may occasion unfaimess
on innocent parties who
are on the other side of
the transaction and cause

unnecessary delays

To provide clarity onhow
long the suspension
period is supposed to last

All pending
applications in
suspended
accounts be

considered valid
and processed
just like any
other
application, so

long as they are

not fraudulent

Inclusion of
timelines on the
suspension
period

21C (Suspension

and
Termination of a
lJser's access)

(1) The Director Land
Administration may at

any time immediately

suspend a user's access if
the user--

(a) Is suspected to commit
any fraud, identity theft or
system

misuse;

(b) contravenes the

obligations or the terms

and conditions of

(.) allows an

unauthorised/ unqualified
person to access the

system

(d) is dead

(e) is declared insolvent
and the Director Land
Administration

access;

is duly notified

I.,\ N I) (,\ Vl I I N I)l\'l I : N'l') lt lr( I Ll L;\'l-l( )N S, 2020
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o

a

o

o

o

O

o

o

o

a
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o

O

a

o

a

o

o

a

o

a

a

a

(f) is declared of unsound
mind and the Director
Land

Administration
notified

rS duly

Inclusion of a

provision
establishing the
procedures of
making
electronic
applications for
both extension
and renewal of
leases

To provide clarity on the

procedures of making
electronic applications f or
extension and renewal of
leases thereby enabling
users to do so

3

(Application
Extension
Lease) & L0

(Application
Renewal
Lease)

of

)

of

An application for
extension of lease made
under this Rule may be

made in electronic form.

An application for
renewal of lease made

under this rule may be

made in electronic form.

To avoid ambiguity,
confusion and provide a

standard form in which
this proof of compliance
can be given

by

national
govemment

county
govemment)

)5c and 5. In order to determine
whether to grant or
decline to grant an
extension

under rule (3) and (4), the
Cabinet Secretary or the
County Executive

Committee Member shall
consider

c) evidence that the lessee

has complied with the
terms and conditions of
the

existing lease to the
satisfaction of the lessor;

13. In order to determine
whether to grant or not
grant renewal, the
national

government or county
goverunent shall require,

Inclusion of
provisions
providing the
prescribed form
in which this
proof of
compliance
should be given

I .\NI) (l:Xl-l:\SI()N ANI) l{IN[\V,\1. ()l: l.l]ASlls) (,\N4t:Nl)NIEN'l') I(L.rl I:S,2020



(b) evidence that the lessee

has complied with the
terms and conditions of

the existing lease to the

satisfaction of the lessor.

Providing a

clear definition
and description
of what
electronic
execution is and
it what it entails

8 (Amendment
of Rule

36 of L. N. No.
2U

ot2017)

(4) Without prejudice to
the generality of sub-
regulation (3), cadastral

plan and cadastral map
may be requested in
electronic form.

l.,ANI) (ALI ()('A-l'l()N ()l: l'l,lltl.l(' l.ANl)) (n N4lrNl)l\4llN'l') l{l:(;Ul A'l'l( )NS, 2020

a

o

To avoid ambiguity and
provide clarity on exactly
what electronic execution
is and how to effect it.

a

o

o

CONCLUSION

In conclusion, it is important to note that these comments and proposals have been generated from our O

experience as land practitioners and our interaction with other online platforms and registries, such as the

Business Registration Service and the immigration portal. The challenges encountered in such digital registries

and processes have been a key informant in formulating these comments.

We trust that you will find this useful. a
Yours faithfully
MMS Advocates

o

Allan Mzungu

Partner

o

PARTNERS a

o

ALLAN MZUNGU
FELICIA SOLOMON TUNJE

VIOLET MOSIARA

E. GATHONI KARIUKI KIRIBA

Tel: +254 (0) 748 998904, +2s4 (0)777 9L0 465

Email : info@mmsadvocates,co.ke

Duplex Apartments, Suite No. 61,
Lower Hill Road, Upper Hill - Nairobi,
P.O. Box 30315 - 00200,
Nairobi - Kenya.

Mombasa Trade Centre,
2nd Floor, North Tower,
P,O. Box 16548 - 80100,
Mombasa - Kenya.

o



o

o

a

o

COUNTY ASSEMBLIES FORUM (CAF)
@

Flamingo Towers, 5th Floor Wing B, Mara Road, Upper Hill P.o Box 73552- 00200 Nairobi Kenya Tel: 0701 046 933
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MEMORANDUM ON THE

o

o

Nlc

CAF Memorandum on the Land Transactions (Electronic)

Regulatio ns, 2O2O

The Taskforce on Regulations for Electronic Land

Dr. Nicholas Muraguri
Principal Secretary, Ministry of Lands and Physical Planning

FROM: The County Assemblies Forum

DATE: 26th May 2O2O.

SUBJECT:

TO:
Transactions

THROUGH:
o

o

o

o

o

a



o

u CAF Memorandum on the Land Transactions (Electronic) Regulations, 2020

lntroduction

The County Assemblies Forum (CAF) is the coordinating body of the 47 County Assemblies

in Kenya. The primary mandate of CAF is to promote networking and synergy among the
47 County Assemblies, coordinate intergovernmental relations and enhance good practice

in legislative development. CAF is keen on supporting national laws including statutory
and Regulatory frameworks that promote service delivery at County level.

CAF appreciates the effort of the ministry of Land and the National Land Commission for
developing the legal framework needed in moving from paper backed record keeping
system to an electronic record keeping system. ln light of this, the Ministry and NLC should
take into account the amount of capacity building and training of both the National and

County Government's staff. CAF proposals are as follows: -

General Comments

Regulations as stated in section 90 of Physical Planning Act 2019 (PLUPA) have not been

developed and should give effect to the electronic regulations.

Devolution is about distributing functions and making them easily accessible at the
grassroots level hence any amendments that are to be done in these regulations should
focus on enabling all the 47 Counties have access and control in ensuring enhanced service

delivery to residents of respective Counties. A few examples like: -

. Powers to approve and allocate public land should NOT be given to the Cabinet
Secretary Lands only, this is against the constitution which administers that Public
Land is held in custody by The County Government and administered on its behalf
by NLC, I therefore wish to say that any allocation of Land should be made after
proper and intensive consultation is done with the County Government. We have

witnessed a number of problems and challenges in Counties like Lamu and Turkana
where allocation of Land for Port and Oil was done without proper consultation
with the Counties.

. The powerr to approve or deny change of user should NOT be left to the Chief
Land Registrar and the County must be fully involved since Physical Planning is fully
devolved and Counties have enough capacity to look into the matter.

. The 5urvey Act has not been reviewed since inception of devolution and hence

subdivision and mutations are being done in the Counties without the consent of
the County Government, this should be addressed immediately.

o Collection of Revenue through payment of stamp duties and any other sources

should enrure that the County Government also give its approval and charges it's
fees as these are the main own source revenue.

o

o

o

o

o

a

a

o

o

o

O

2lPage



o
u CAF Memorandum on the Land Transactions (Electronic) Regulations, 2020

o MAJOR CONCERNS IN THE PR.OPOSED REGULATIONS:

o

l. Devolution entailr decentralization of governance and service provision however
most of the proposed processes in these regulations contradict this purpose.

2. lt is embedded in the Constitution of Kenya and counties being the devolved units
will be largely affected by these regulations.

3. The proposed amendments are in conflict with the existing Supreme Law and
subsequent legislation.

4. We have noted the deletion of County Executive Committee Member with Cabinet
Secretary, National Land Commission Chairman with the same Cabinet Secretary.

This waters-down the spirit of devolution.
5. The Committee therefore recommends that all laws and regulations be developed.

adopted and implemented in a manner that is consistent with the Kenya

Constitution.
6. The proposed draft regulations grant development approval rights for projects of

strategic national importance and lnter-county projects to the cabinet secretary
which contradicts schedule four of the Constitution of Kenya on powers given to
counties. Apart from violating the constitution, these projects generate substantial
revenue to the counties and allowing it will usurp counties tome of their own-
revenue generation stream.

7. lt is further the feeling of the Committees that if the regulations are enacted as they
are. Counties will lose out hugely on revenues that and noting that these are major
technical changes aimed at undermining the spirit of devolution.

8. The Electronic system should not be centralised in Nairobi but should be

decentralized at the County Levels. No effort has been made to disclose this will
be done.

9. Extension and renewal of Leases should be the prerogative of the County
Governments and National Land Commission, because they best understand
emerging issues on the ground that may inform rejection e.g. new public need or
proliferation of squatters.

10. We emphasise that registration of leases for public land must be informed by
National Land Commission and County Governments and the transfer of land
assets to County governments is long overdue.

o

o

o

o

o

o

o

o

o
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THE TASKFORCE ON FORMULATION OF RELATED REGULATIONS TO
FACILITATE ELECTRONIC REGISTRATION, CONVEYANCING AND OTHER

LAND TRANSACTIONS IN LINE WITH EXISTING LAND LAWS

STAKEHOLDERS COMMENTS ON THE PROPOSED LAND REGISTRATION
(ELECTRONTC TRANSACTIONS) REGULATIONS 2020

o

o

o

o

LSK

KBA

KBA/ MOLPP

o

Organization Regulation Comment/Proposal Action

lnterpretation The Regulations need to
substitute the definition of a

"Authorized User" as

currently defined for purposes

of who qualifies as an

authorized user under
Regulations 2 and 9 to be an

Advocate.

A User on the other hand will
be a member of the public
who has a User Account and

entered into a User

Agreement

Definition of authorized
user is open and it would
seem any person can

access and use the
platform. There ought to be

a provision for main

subscribers who are
professionals such as

lawyers, licensed

conveyancers and financial
institutions.

Definition of electron ic
signatures and adoption of
"advance electronic
signature" as opposed to
"electronic signature" in

these regulations.

Definition of "Court"

The definitions have been

reworked and the regulations

amended respectively.

"user" means a person who has

signed up to the System and

accepted the terms and conditions;

"authorized user" means a

qualified advocate who has been
granted permission to access,

query any information or submit
any application, instrument or
document in relation to any

transaction under these
Regulations on behalf of another
person;

"Advanced Electronic Signature"
has the meaning assigned to it in
the Kenya lnformation and

Communication AcU

T

o



LSK

It is important for any User to
sign a User Agreement
upfront upon opening a User

Account to understand the
terms and conditions of use in

clear and concise details.

Define User Agreement as

fol lows : "User Agreement"
means an Agreement
between a User and the
Registry which permits a User

to access services of the
Registry electronically.

ln the UK, a User Agreement
provides for certain terms
worth noting: Address of
services for both parties,

terms and conditions of use,

services available, what
amounts to a material breach,
type of electronic signature as

well as the manner of
affixation, retention and

retrieval of documents,
system and security
requirements and when
either party will be deemed to
be or not to be liable to the
other.

"Court" has the meaning assigned
to it in the Act.

A User signs into the system by
providing their details stipulated
under regulation 7 and accepts the
terms and conditions stipulated in
the third schcdule.

NCA Definition of Register,

Cadastral Map and
Kenya Revenue Authority

ISK User under community land
act

CAF Regulation 5 Amend the clause to state:
- "Cadastral maps shallfor
purposes of registration
under these Regulations,
be maintained by the
County Governments in

electronic form"
Land survey and mapping is

a county function as per

Section 15 of the LRA provides for
maintenance of the maps by the
office or authority responsible for
Survey. Schedule lV of the
constitution is clear on what is

devolved

o

o

o

o

o

o

o

o

o

o

a

Adopted.

lncorporated into Regulation 7

2

o



o

o

o ISK

o

Lawyers Hub

o

o

o

o

o

o

3O

o

KBA/ EARB

Lawyers Hub

Schedule four of the
Constitution.

Regulation 7,8,
9 and 10

Regulation 7

Regulation 8

Regulation 10

Clear definitions of user,

authorized user, user
account and professional

lnformation should only
include name, lD, address,
emailaddress, phone

number and KRA pin. Other
information is not
necessary-it is only
maintaining too much
personal data.

Recognize group as another
type of user- The CLA

recognizes group which is
not necessarily a legal
person.

Professional not defined.
Various categories of
professionals need to be

categorized as well.
Provide for and qualify only
a certain category of given

professionals can make and

submit applications on

behalf of property interest
holde rs. Advocates have

taken indemnity covers and

can cushion clients.

Users should only be

responsible for security
details from their end and

not for purposes of any

transaction. Security details
from storage and use of
data should be catered for

We have reworked the definitions
and the regulations;

Remove physical address. Passport

size photos requirement under
land registration (General)

Regulations , 2017

Defined Community as defined
under the Community Land Act

Professional access restricted to
the advocates by dint of section 34

of the Advocates Act.

Regulation 10(b)amended to read

log-in credentials.



by the government via the
Ministry of Lands.

tsK Delete Regulation l0 (c)
not distribute, sell or
combine any information
accessed through the
system;

Regulation intended to protect
copyright material.

Lawyers Hub Regulation 11 lnclude duration of time
during which user should
respond to the grounds for
suspension. Shouldn't be

less than 14 days.

11 (2)d amended to provide for
the period which shall not be more
than 14 days

LSK Regulation 11(3) ln the event the Chief Land

Registrar suspends a user
account, the notice should be

immediately emailed to the
user via the email provided at
the time of creating the
account and SMS through the
contact provided.

It is our opinion that providing
the option to include notice of
service via post would defeat
the essence of the draft
Regulations.

Adopted

MoLPP/LSK lcAFl
KBA/Lawyers
Hub/lSK

Regulation 13

Electronic
Appeals
Committee

r3(s)

a Constitution should be

clear.

How will it be

mainstreamed?
Will it operate in
Nairobi? Should it be

decentralized?
Provide for appeals to
ELC court.
Appointment of the
committee and parties
ought to be

independent
Add more members
representing counties

a

a

a

a

a

Proposal
Do away with regulation 13 which
provides for electronic Appeal on
the following grounds;

1. Composition- ad hoc or
standing Committee
- Central vs

Decentralized
Committees

2. Cost lmplication
3. Section 85 LRA provides

that appeals arising from
decisions of the Land

Registrar under the act lie
with the ELC Court.

4. Appeal process is time

o

o

o

o

o

o

o

O

o

a

o
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o

o

o

o

O

o

o

a

o

o

o

MoLPP/
MMS
Advocates/KBA/
LSK/KBA/KENHA

a

a Land industry players

such as representatives
of LSK, KBA or ISK

Appeals should not be

capped at 30 days. 90

days is preferable,

Moving to court calls

for huge costs thus
adequate preparation.

lnsert "e"
representative from
ISK.

"f" representative from
Academia

a

a

a

Covered

Regulation 14

Searches

Search fee should be

deleted as it was

waived.

Turnaround timelines
rega rding search results
should be included.

One applying for a
search must upload a

copy of title to avoid

misuse of search
privilege.

Regulations should
provide for finality,
conclusiveness,
reliability and veracity
of the search.

System should adopt a
format that lists all
previous interests or
owners on any given
land records.

Not clear how
government Agencies

will access the system

We have retained it since fee is

provided by law, it has just been

waived. We have reworded the
regulation.

We have coached it in terms of
Section 34 of the Act.

As long as all the details in the
system are accurate and verified,
searches should be instant.

The system requires one to upload
the title copy.

To make a recommendation in the
report for a transitional period for
verification by owners.

Addressed by the two types of
sea rches.

5



for searches
undertaken for official
purposes.

By registering as users in the
system.

KBA Regulation 15 o Electronic Signature

should be provided for

a Advanced signature is

more secure and no
form of attestation
might be needed

We have provided for the
advanced electronic signatu re

KBA a Not instructive on
documents required to
be drafted by the
Advocate as per Cap 16

such as charge
documents. There
should be a clear
understanding as

requires documents
traditionally and legally
required to be drafted
by an Advocate who
holds a current
practici ng certificate.

Documents/instru ments that
convey interests in land, Forms
provided by the Land Regulations
(General),2017 adopted for use in
the system.

KBA a Form of the Charge -

The current form for
bank charges should be

amended to include the
standard clauses as per
the Land Act, 2012 and
just like it is currently
happening at the
companies registry (you

can attach your own
articles of association or
adopt the model ones)
the regulation and the
system can provide for
an option to attach a

specially drafted or
prepared charge.

Recommendation on the adoption
of forms for use in the system. This

is already covered under Form
LRA- 53

o

a

o

o

o

o

a

a

O

o

o5
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o

o

o KBA

o

a

o

o

o

O

o

o

a

Execution and verification

of signatures

Business Laws

(Amendment) Act did away

with the requirement for

attestation and verification

of signatures by advocates.

The requirement reduced

fraud as an advocate whose

signature appeared on an

alleged forged instrument

could be called upon to

clarify whether a person

really a ppeared before

them and executed an

instrument.

The above safeguard has

now been removed and

there is a great level of

exposure and fraud which

might gain a foothold on

conveyanci ng transactions.

This is a result of adoption of
electron ic signatures. The
presumption is the advanced

electronic signature shall be

uniquely linked to the signatory; lt
is capable of identifying the
signatory; lt is created using
means that the signatory can

maintain under his sole control;
and lt is linked to the data to
which it relates in such a manner
that any subsequent change to the
data is detectable

LSK Regulation 15 b The draft Regulations need to

make provision for documents

processed and executed

electronically under

Regulation 15 (b) to be

certified by an advocate.

Section 44 of the LRA was amended

by the BLAA and introduced execution
of an instrument by way of an

advanced electronic signature or an

electronic signature shall be deemed

to be a validly executed document.

Section 45 (3) provides for instances

where the Registrar can dispense with
verification of execution. The BLAA

introduced another instance where

7



We suggest adoption of a new

legal concept of "electronic

acknowledgement" which

involves the signatory

acknowledging to the witness

after the event that they have

applied their electronic

signature to the document,

following which the witness

signs the document with their

own electronic signature to

record the signatory's

acknowledgement.

The electronic

acknowledgement will be

prepared by advocates acting

for both parties.

verification can be dispensed with. lt's
when an instrument has been
electronically processed and executed
by the parties consenting to it.

A look at other countries,
advocates/Practioners /conveyancers
certify documents processed and

executed electronically.

Recommend that this aspect of
certification by an advocate be
incorporated into the advanced
electronic signatures to be used in the
system.

ln light of the above recommendation
we have adopted a new form eLRA 2.

The concept is borrowed from New
Zealand - Client authority and
instruction for an electronic
transaction under regulation 15(1) of
the regulations. The reason is to
mitigate the increased risk of
improper dealing or landowner
identity fraud.

LSK The draft Regulations do
not make provision for:
the type of electronic
signature; the manner
and format in which the
electronic signature shall
be affixed; the manner
and procedure which
facilitates identification of
the person affixing the
electronic signature and
control of the process and
procedure to ensure
adequate integrity,
security and
confidentiality of
electronic execution and
attestation. All electronic
signatures have to be

o

o

o

o

o

O

o

o

o

o

The Taskforce had a stakeholder
engagement with the ICT Authority

Regulations under section 83R of the
KICA are yet to be developed. They
are licensing the National Public Key

I nfrastructure.

o

8
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o

o

o

o

o

o

o

o

a

o

o

MOLPP

generated using a
signature creation device.

Further, the electronic
signature should be

capable of being validated
or authenticated by an

el ectron ic certif ication

service provider
registered or recognized
by the Communications
Authority of Kenya.T

LSK New Regulation The draft Regulations
need to make express
provision for the
prescribed fees and that
all documents submitted
electronically shall be in

the prescribed land forms
set out in the Land

Registration (General)

Regulations, 2017.

To introduce a new
Regulation mandating all

users to use and adopt
the prescribed forms in
the land regulations as

well as providing clarity
on the applicable fees.

Adopted

Fees applicable are as provided for
under section 108 ofthe LRA.

Regulation 16 Collector of Stamp Duty

Proposed that
instruments/documents be

submitted to the Chief
Government Valuer.

Propose that the issue is handled
by the system. lnstruments for
Valuation will be logged and

transmitted to the valuation

module.

MOLPP Regulation 19 Clarify on the effect of
instruments

Deleted Regulation 19 (2)and

combined 19(1)with Regulation 26
(Manual transactions)

EARB Regulation 21 Manual instances should be

clarified to prevent misuse.
It is safe to provide for access bY

the Registrar of manual records for

9

o



It is not clear whether a

manual and electronic
system will run
concurrently

reference. We do not know
whether all the records have been
scanned.

MOLPP/LSK Regulation 22

Rejection of
documents

No rectifying of errors and
rebooking under same
transaction number. This

will create a grey area
especially with regards to
priority of registration
documents.

There is need to align the
provisions of the draft
Regulations Particularly
Regulation 23 on rejection of
documents with Regulation 35
(1) of the Land Registration
(General) Regulations, 2017.

Provide for appeals on

rejection by the Registrar to
the CLR

There is need to introduce a
new clause under 23 to allow
for stay of registration pending
the filing of an appeal by a

User at the Electronic Appeals
Committee. As follows;

There shall be a stay of
registration 3 and no
instrument affecting the
interest under review shall be
considered for registration
over the affected parcel during
the fourteen days under
paragraph (5)

Lawyers Hub Regulation 23(3) Date of registration should
be deemed as the date
when registration was
completed. This will cater
for documents which stall
at the lands registry thus
defeating periods if the

The proposal offends priority of
booking and Regulation retained
as it is,

Adopted

Adopted

Appeals and stay against rejection
of documents provided for.
Provided for under Regulation 37 of
the Land (General) Regulations.

Adopted

o

o

o

O

a

o

O

o

o

o

o

o
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o

o

o

o

o

o

o

a

o

o

o

O

date of receiving the
instrument of registration is

the date that appears on
the registered instrument

LSK Regulation 24

Electronic
certificate of
title and lease

The word "may" should be

substituted with "shall"

There needs to be a way in

which a user can verify the
authenticity of an online
generated title document
such as certificates of titles
and leases. The Ministry of
Lands should ensure that
electronic certificates of title
or leases issued have a unique
serial number or security
feature that prevents any
duplication or tampering with
the issued title document.

We have retained the word "may"
because we are not sure whether
the electronic certificate shall be

accepted.

Adopted

Regulation 26

Manual
Transactions

Clarify instances where
e lectron ic tra nsaction

cannot be done.

The draft Regulations should

outline the services under
Regulation 26, which can be

offered online and those that
will be processed manually.

This can include: payment of
land rent and issuance of the
land rent certificate,
application for official
searches, applications for
registration of transfers,
charges, discharges, leases,

cautions and caveats.

Land Control Board consents;
spousal consents; County
Government consents;
management company

consents as well as consents
for controlled transactions will
be obtained in accordance

This provision is a Transitional
clause and we have to provide for
the 2 instances in the event we still
need to provide for manual

transactions.

a

11



with the applicable laws and
governing documents and

uploaded into the system as

they are not issued at the
Ministry.

ln the interim, we propose the
introduction of a two-year
transition period for a manual
back up system until all

records are not only available
but have been verified on the
electronic system, and the
electronic registry is fully
operational.

EARB

MoLPP

Lawyers Hub

Regulation 27

Manual
Payments

a Clarify insta nces where
electronic payments
cannot be done.

o Manual payment will
create loopholes and
loss of government
revenue.

Security of electronic
fee payment needs to
be addressed.

Manual payments
provision should be

deleted.
Manual payments will
encourage corruption.
With availability of
mobile money and
banks, manual payment

should not be allowed
at all.

a

a

a

Adopted

ISK Third Schedule There are a number of
places where the reader is

inappropriately addressed
to as "you", "yout''etc. This
should be changed to 3'd
person referencing.

To be addressed by drafters.

a

o

o

a

a

o

o

a

o

o

a

a

t2



o

o

o

o

a

J

o

o

o

a

o

O

LSK Third Schedule
number 5

The Ministry as the custodian
of land records as well as its
officers should be responsible
for the completeness and
reliability of documents
processed online as well as

confidential ity, i ntegrity and
security of the e-system. The
Government as the keeper of
all land records in Kenya and
must accurately mirror all
active registrable interests
land in both manual and
electronic form. So

fundamental is this
information, that the land
laws guarantee compensation
to persons provided with
wrong or misleading
particulars.

To amend the disclaimer
clause to guarantee the
reliability and accuracy of
documents processed online
and to impose liability on the
Ministry and its officers in the
event of any loss or damage.

Adopted

o

13
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THE TASKFORCE ON FORMULATION OF RELATED REGULATIONS TO
FACILITATE ELECTRONIC REGISTRATION, CONVEYANCING AND OTHER

LAND TRANSACTIONS IN LINE WITH EXISTING LAND LAWS

Matrix of Comments for the Draft Stamp Duty (Valuation of lmmovable Property) Regulations 2020

and Stamp Duty (Amendment) Regulations 2020

o

o

o

o

o

a

a

o

Item Comments Remarks

Title Rename the regulation to be

more specific in relation to
types of valuation envisaged.

This has been considered and

the regulation renamed as'The
Stamp Duty (Valuation of
lmmovable Property)
Resulations 2020"

Private Valuers Exclusion of Private Valuers in

Stamp Duty Valuation contrary
to provisions of section 10A CAP

480

Appointment of private valuers
in undertaking Stamp Duty
Valuation has now been
incorporated in the Regulation.

Definition of Property and Land Definition of property and land
not clear in the regulation

Definition of immovable
property has been included in
place of land and/or property in

conformity with section 10A

and the definition is borrowed
from lnterpretation of General
Provisions Act (CAP 2)

Chief Government Valuer Chief Government Valuer not
defined

The Chief Government Valuer
has been defined as that office
in the public service in charge of
the valuation mandate in the
National Government

Valuation Standards Valuation Standards applicable
while undertaking Stamp Duty
Valuations not provided for nor
defined

Valuation Standards including
I nternational Valuation
Standards have not been
provided for under The Valuers
Act (CAP 532) ,neither is there
any legislation that
domesticates I nternational
Valuation Standards (lVS) hence

the same cannot be

incorporated in the Regulations
without reference to the
PrincipalAct

Valuation fees This has not been provided in
regard to services by private
valuers

This has been incorporated in

the Regulations to provide that
valuation fees will be met by

the transferee

Valuation Report Contents ofvaluation report not
exhaustive and not defined

This has been provided for
while allowing latitude to

7
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expand or reduce depending on
changes in the valuation
environment

Schedule on appointment of
valuers

Forms for application for Stamp
Duty have not been provided

This is provided in the schedule
to the Regulations

Market Value Definition of market value not
clear

Market value defined as true
open market value as provided
for under section 10A strictly to
exclude any other dutiable
instruments not subject to
valuation by valuers

Stamp Duty Payments and
Rates

County Governments should
have a say and share of stamp
duty payments including
determining the rates of stamp
duty

Payment modes/methods
should be expanded

County Governments should
approve payment of stamp duty

Stamp duty is a national tax due
to the National Government
and the Receiver of Revenue

under Public Finance

Management Act (PFMA) is

Kenya Revenue Authority.
County Governments therefore
have no role in the levying of
stamp duty

Stamp duty payment can be
undertaken through electronic
money, mobile money or cash

deposits

This is a National Government
tax, County Governments have
no role.

Personal ldentification Number
(PrNl

There is need to include PIN as

one of the requirements to be

considered by valuers applying
for appointment to carry out
stamp dutv valuations

The requirement for PIN and
Tax Compliance Certificate have

been included in the
Regulations

Validity of Valuation/
Valuation Report

The 12-month validity period of
Stamp Duty Valuation Reports is

short and should be increased
to 24 months or reduced to 6
months

12-month period is deemed
reasonable considering the
volatility of real estate markets

Section 12: Validity of Valuation
It is captured that valuations are
to be valid for 12 months only
and yet land acquisitions usually
take longer due to various
reasons e.g. exchequer funding
delays. This will mean the

This validity relates to stamp
duty only, it does not cover
compulsory acquisition
valuations which are governed
by the Land Act
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government will spend more
money to do fresh valuations

Revocation of Appointment Revocation of appointment
needs to be made clearer

This has been clarified in the
Regulations

Form lV A and 2 VA lnclude Estate Agents on the
form as well as Advocates

Section 34 0fthe Advocates Act
does not permit estate agents
to prepare and undertake
conveyancing documents

The Estate Agents Act does not
provide that Estate Agents
undertake conveyancing

Regulation on Electronic
Provision

Provide one overriding
Regulation on electronic
provision

Regulations have
provisions from
Procedures Act

borrowed
the Tax

Definitions Replace the definition of
"Authorized User with the
following;

"Authorized user' means an

Appointed Valuer or a person

who has been granted

permission to access, query on
any information or submit any
document in relation to a

transaction under these
Regulations;

Regulations have been changed
and Authorized user will no
longer be applicable

"Appointed Valuer" An

appointed Valuer means a

registered and practicing Valuer

appointed by the Chief
Government Valuer under
Section 10 A of the Stamp Duty
Act, Cap. 480.

The definition of Appointed
Valuer has been included in the
Regulations

'Chief Government Value/"
means a Registered Valuer as

defined in the Valuers Act, Cap

532 and in public service

The definition of Chief
Government Valuer has been

added in the regulations to
mean the office in the public

service in charge of the valuation
function within the National
GovernmenU

'Collector of Stamp Duty' has

the same meaning as defined by

the Stamp Duty Act, Cap. 480

Already defined in the Principal
Act so no need to define the
same in the Regulations

3
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'Registered and Practising
Value/ means a Valuer as

defined by the Valuers Act, Cap

532.

Definition for Registered and
Practicing Valuers have been
included in the Regulations

"Property'' has the meaning
ascribed to it under Article 260
of the Constitution of Kenya
2010.

Property has been defined as

immovable property

Section 4 (a) (New section)
Appointment of Valuers in
private practice to conduct
Stamp Duty Valuation in
accordance with Section 10A of
the Stamp Duty Act Cap.480

Application for Appointment;
(1) An applicant seeking

appointment to carry out
stamp duty valuations shall
apply to the Chief
Government Valuer in a

prescribed form.

Appointment

(2) The Chief Government
Valuer shall, if satisfied that
the applicant is a registered
Valuer, has a current
practicing license, and has

provided proof of physical

office address appoint the
applicant.

(3) The Chief Government
Valuer shall gazette the
appointed valuers by 31't
March of everv year.

The application for appointment
for Valuers in private practice to
conduct Stamp Duty Valuation
have been included in the
Regulations

(4) Removal and Suspension
The Chief Government Valuer
shall suspend an appointment
made on the following;
(1) Where an applicant submits

false information.
(2) Where the valuer is subject

of disciplinary proceedings

by the Valuers Registration
Board.

(3) Where the valuer is involved
in fraudulent activities.

The Chief Government Valuer
shall gazette the removal or
suspe nsion of the Va I u e r

The proposal has been
addressed by making reference
to Section 15 of the Valuers Act.

Regulation 5 Amend as follows This is no longer relevant since
the Regulations have adopted
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a) Change the title from "User
Authorization" to "Valuers
Access to the System"

b)Replace the provision of 'The

Chief Government Valuer shall

authorize an appointed Valuer
to access the module for
purposes of undertaking an

electronic transaction under
this regulations'.

the provisions for electronic
transactions as prescribed by the
Tax Procedures Act based on the
advice of the National Treasury

Regulation 6 (1) (bl Amend the section by replacing
"Authorized user" with
"Registered and Practicing
Valuer"

lnstead of Authorized User we
have Appointed Valuer which
means a Registered and
Practicing Valuer

Regulation 5 (2) Delete this section as the
appointment of the Valuer is

dealt as above.

This has been done

Regulation 9 Replace the provisions of the
section with the following.

A valuation report shall

contain-
(i) Title number/LR number of

the subject property
(ii) Location of the subject

property
(iii) Tenure of the property
(iv) Names and addresses of the

registered owners
(v) Details of the property and

the developments thereon,
if any

(vi) Basis of valuation
(vii) Valuation methodology used
(viii) Professional qualifications

of the Valuer
(ix) VRB Number of the Valuer
(x) ISK Number of the Valuer
(xi) Date of Valuation
(xii) Signature of the Valuer
(xiii) Sea of the Valuer
(xiv) Copy of the VRB

Certificate
(xv) Copy of the current

practicing Certificate of the
Valuer;

(xvi) Any other relevant
information that the Valuer is

The contents of the valuation
report has been edited to
include the following:
a) Names and addresses of the

registered owners;
b) the location of the

immovable property;
c) the land reference

number/title number;
d) the tenure of the property;
e) the details of the immovable

property;
f) the valuation methodology;
g) the basis of valuation;
h) true open market value of

the i mmovable property;
i) date of valuatioU
j) any other relevant

information that valuer is

likely to come across in the
course of inspection of the
property; and

k) Signature and seal of the
valuer.

5
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likely to come across in the
course of inspection ofthe
property.

Regulation 9 (b) (New section)
Principles

ln carrying out valuation for
Stamp Duty, Valuer shall be

consider the following;
i) Market Value of the

property;

Market value has been defined
to mean true market value.

ii) Date of Valuation which shall

be the date of
transfer/conveya nce

The date of valuation has been
defined to mean date of
tra nsfer

iii) Valuation of the standards as

provided by the lnstitution of
Surveyors of Kenya

The issue of valuation standards
cannot be included because the
standards have not been
provided for in law

Regulation 9 (c) (New Section)

- Reference to Valuation
Standards

lnsert a section to read as

follows;
"All valuations shall be carried
out in accordance with the
Kenya Valuation Standards
incorporating the lnternational
Valuation Standards"

The issue of valuation standards
cannot be included because the
standards have not been
provided for in law

Regulation 9 ( d) (New Section)

- Valuation fees
lnsert the following sections
"The transferee shall bear the
costs of the valuation fees on
engaging the appointed
Valuer."

This has been provided for in the
Regulations

Regulation 11 Replace "land" with "Property" Land has been replaced with
lmmovable Property

Schedules lnclude the following new
forms;
Form 3VA - Prescribed Format
for Application for Appointment

Form 4VA - Prescribed format
for application for valuation by
a transferee/ or their appointed
agent.

The suggestion is to use the
word prescribed forms - the
forms can be included but
Treasury will advice if they can
be retained.

General Comment The proposed regulations are by
way of amendment to the
existing regulations. The
changes are not comprehensive
and merely mention action
points being done electronically
without elaborating how this
will be done. b) lt is preferable

Action points being done
electronically will be taken care
by the Tax Procedures Act
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for a new set of comprehensive
regulations with clauses on
electronic exercises are enacted
to replace the existing
regulations.

Regulations 4- 5 We note that the provisions on

accessi ng the Electronic
Valuation module under
Regulations 4 and 5 are not
clear, since they do not specify
whether a User will have to
obtain a user account to access

the module.
To amend Regulation 5 and

specify whether a User must
have a user account to access

the Electronic valuation
module.

It has been taken care of by the
provisions of the Tax Procedures
Act

Regulationr 5- 12 The draft Regulations should
provide timelines to guide the
valuation process, on receipt of
the applications by the Chief

Government Valuer timelines
for acknowledgement of
receipt, forwarding of the
application to a valuer and

notification of a user on the
valuer's visitation for purposes

of the valuation exercise.
To provide timelines for the
valuation process

Timelines have been provided
but also premised upon the
payment to appointed valuers

by the transferees

Regulation 10 Regulation 10 requires that a

valuer on completion of a

valuation exercise, shall

electronically submit to the
Chief Government Valuer the
valuation report for approval.
There is need to include and
engage licensed private valuers

in the exercise to reduce any

delays experienced in the past.

Provided for in the regulations

Regulation 3 The draft Regulations should
expand the scope of application
under Regulation 3 to include
other documents to which duty
is payable such as charges,
discharges and share transfer
documents.

This regulation restricts itself to
section 10A which deals with
immovable properties that are

subject to valuation
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Further, there is need to specify
that the Regulations apply to
documents submitted
electronically for valuation for
stamp duty purposes.

To amend Regulation 3 to make
provision for charges,

discharges and share transfer
documents and to also specify
that the Regulations apply to
documents submitted
electronically for valuation for
stamp duty purposes.

To amend Regulation 9 to make
reference to valuation reports
prepared with respect to other
instruments.

Section 6 Stamp Duty Act On a separate note, we note
that section 6 of the Stamp Duty
Act provides that every
instrument shall be duly
stamped with the proper duty
before the expiration of thirty
days after it is first executed.
This has been a challenge for
most practitioners.
We suggest an amendment to
this provision of the Act to allow
for time to start running from
the date the valuation is

completed and the amount
assessed for payment.

New

Recommend amendment of the
Stamp Duty Act to cater for the
provision

New Regulation The draft Regulations need to
make provision to ensure that
mistakes of land valuers during
the valuation exercise are not
be revisited upon the registered
owners as has been the case in
the past.

To introduce a new Regulation
on the liability of land valuers
during the valuation exercise.

The draft regulations have
provided for a dispute resolution
mechanism for valuations
submitted to the Chief
Government Valuer through
objection proceedings under
clauses 9-12
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Stamp Duty (Amendment)
Regulation$ 2020

We note that the Regulations
do not set out in detail the
process of e-stamping. Based on
the Hong Kong system, we note
that an effective estamping
system will need to take into
consideration a number of
fa ctors:
. Harmonization of the

processes and steps that need
to be under taken before an

instrument is deemed as'duly
stamped,' This will therefore
entail harmonization of the
process of valuation,
assessment, payment and

finally the generation of the
electronic stamp certificate.
. The system provides for how

all the relevant information
regarding the instrument and
the parties that will be relied
upon in generating the stamp
certificate is to be keyed for
purposes of generating the
stamp certificate.
o For one to generate an

electronic certificate, one must
be an authorized user
(advocates) and have a user
account. The system should not
be accessible to members of the
public.
o To create a "Stamp Certificate
Enquiry" section or tab in the
system to allow Users to verify
the authenticity of the stamp
certificate. lt is important that
the electronic stamp certificate
has unique security features not
capable of being tampered
with, to help Users verify the
authenticity and reliability of
the certificate.
. Provision for rectification or
cancellation of a stamp duty
certificate in the event of a

Following engagement with
National Treasury, it was advised
that these aspects can be best
handled administratively
through user manuals because

of the system dynamism.



mistake or error and how this
will be done.

It is also important that the
draft Regulations include a

provision that, an instrument
that is electronically stamped is
considered as a duly stamped
document.
We further suggest that the
definitions of the following
terms be included in the
interpretation section of the
Regulations in order to provide
clarity on the electronic
stamping system:

a. Definition of "e-stamp" - this
would clarify on what amounts
to an electronic stamp.
b. Definition of "duly stamped"

- to include an instrument
electronically stamped.
c. Definition of "stamp
certificate" - to include a

certificate in electronic form.
d. Definition of "e-stamping
system" - this is a system that
will enable users to make
applications for an assessment
of stamp duty, and the generate
the stamp certificate.

Objection Section 13 on Objection
A person aggrieved by a

valuation report made under
the Act, may within seven days
from the date of preparation of
that report, electronically lodge
an objection in Form 2VA in the
schedule to these Regulations

How do we deal with Project
Affected Persons that are not
ICT literate to electronically
submit their acceptance /
rejection of letters of award
digitally?

Objections relate to stamp duty
valuations alone, the Land Act
has different mechanisms for
appealing compensation awards
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THE TASKFORCE ON FORMULATION OF RELATED REGULATIONS TO

FACILITATE ELECTRONIC REGISTRATION, CONVEYANCING AND OTHER
LAND TRANSACTIONS IN LINE WITH EXISTING LAND LAWS

MATRIX OF COMMENTS FOR THE LAND (EXTENSION AND RENEWAL OF
LEASES) AMENDMENT RULES, 2020; AND, THE LAND (ALLOCATION OF

PUBLIC LAND) AMENDMENT REGULATIONS, 2020.

VTEWS RECEIVED FROM THE PUBLIC ON LAND ADMINISTARTION

Item lssues/Comments/Concerns Response and Way forward
A Extension and Renewal of Leases/Allocation of Public Land/lssue of Leases and Licenses

1 There is a tendency to have all the
processes under land administration to be

conducted by the cabinet Secretary

The Cabinet Secretary does not take over

land processes save for those compelled by

amendment of Section 23(2) and 28 of the
Land Act respectively mandating the CS to
issue leases and licenses, and collection of
rent.

2 Section 13 of the Land Act about
management of public land gives the
National Land Commission mandate to
manage public land and that should be

respected. The NLC should be allowed to
manage public land on behalf of County
governments.

Section 13 of the Land Act mandates the NLC

to make rules in respect of extension and

renewal of leases and to notify lessees five
years prior to expiry of leases

Proposal to give notification in respect of
expiry of leases by the CS in place of NLC

shall be dropped in view of Section 13(1) of
the Land Act.

3 Regulation 35 on allocation of public land-
the cabinet secretary should not be the
one to issue leases but the NLC.

Moreover, Article 53 of the Constitution
states that the NLC shall manage public

land on behalf of the county government

Section 23(21 of the Land Act mandates the
CS to issue leases and licenses including

those arising from allocation of land

4 The taskforce should read the Transitional
authority Report 2Ot6 to see how
distribution of functions between the
national government and the county
government was done

The functions have been clarified courtesy of
the Statute Law (Miscellaneous

Amendments) Act, 2018 amending the Land

Act and specifically section 23(2) of the Land

Act.

5 What is the role of the cabinet secretary
when it comes to the extension of leases?

To receive an application for extension and

consider whether to extend or not in respect

to parcels where the national government is

the lessor.

CEC member to do likewise where the county
government is the lessor.

Hitherto, applications were being made to
the NLC in both cases

1
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6 Many changes stem from amendment of
section 23(21. Was the Supreme Court
advisory opinion considered before the
amendment was made? You need to
reconsider constitutionality of
amendment of section 23(2)

Statute Law (Miscellaneous Amendments)
Act, 2078 amending the Land Act and

specifically section 23(2) came after the
Supreme Court Advisory Opinion and the
same takes precedent.

7 Payments on allocation of public land

should either go to the CS or to the county
revenue fund

To accordingly amend to have any money
arising from allocation of land to be due to
CS and county revenue fund depending who
is lessor of the land.

8 The national or county governments are
given 90 days to consider applications for
extension or renewal-what happens at
the lapse of 90 days they have not taken
any action?

The national or county governments are

compelled to consider applications for
renewal within 90 days

9 ln extension and renewal of leases, the
role of the NLC is replaced by the CS-

regulations cannot amend substantive
Law, or was the law amended?

Only changes informed by amendment of
section 23(21 of the Land Act have been
proposed

10 Where is the role of public in public land

inventory and allocation of public land

Various agencies as prescribed by the
regulations are representative of the public

11 What is the rationale of behind removing
functions previously vested in the NLC to
the CS

Amendment of the Land Act (sec. 23(2))

12 Matters public land fall under the
constitutional mandate of the NLC-this is

underscored by the Supreme Court
Advisory Opinion

Proposed amendments do not affect
management of public land save for issue of
leases

13 Allocating land through public auction
perpetuates inequalities where a villager

may not stand a chance to win a bid.

There are many forms of allocating land
including forms accommodating the poor

74 ln renewal, the NLC is expected to
forward application for renewal to either
the national or county government within
seven days-this is a peripheral role played

by the NLC as opposed to a lead role it is
expected to play in renewal of leases

Proposals for amendment has not affected
the Rules in this respect

15 The participation of NLC in extension of
land has been overthrown by the CS and

yet the lease is heading toward expiry and

hence public land

A lease still in term is private land hence
within the domain of the CS mandate

16 The issuance of licenses by the CS without
involvement of the NLC will amount to
illegal allocation of public land by the CS

since public land may be allocated by

exploiting this window

This is provided by statute (section 23(2) of
the Land Act hence our options limited.

77 Powers to approve and allocate public

land should NOT be given to the Cabinet
Allocation of land has not been affected by
proposals for amendments save for issuance
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Secretary Lands only, this is against the
constitution which administers that Public

Land is held in custody by The County
Government and administered on its
behalf by NLC, I therefore wish to say that
any allocation of Land should be made

after proper and intensive consultation is

done with the County Government. We
have witnessed a number of problems

and challenges in Counties like Lamu and

Turkana where allocation of Land for Port

and Oil was done without proper

consultation with the Counties.

of leases. lsolated cases if ever happened are

not a reflection of the regulations

18 Extension and renewal of Leases should
be the prerogative of the County
Governments and National Land

Commission, because they best
understand emerging issues on the
ground that may inform rejection e.g.

new public need or proliferation of
sq uatters.

The law sets out the role played by the
county government and NLC in respect of
extension and renewal

19 lnclusion of a provision establishing the
procedures of making electronic
applications for both extension and

renewal of leases

Both processes provided for

2A lnclusion of provisions providing the
prescribed form in which the national or
county government is satisfied that the
lessee has complied with the conditions
of the lease before the same is renewed-
prescribed form in which proof of
compliance should be given [(5(c) and

13(b) extension and renewall

Consideration in this case is an internal
process within the national or county
government and therefore don't need a

prescribed form.

27 Allow for allocation of public land by way
of online auction

There many ways of allocating land and the
same will progressively develop towards
automation

22 Allow for a full end to end electronic
process in allocation of public land.

Exceptions should be clearly stipulated

The land processes will gradually be

conducted electronically in a phased manner

23 Electronic processes should be made

mandatory as opposed to optional in Land

Regulations-hence, replace the word
'may' with 'shall' in RegulationsT(5),

LL(71, 72(71, L3(71, 14((34), 1s(2A),

16(2A), 16(71, L7 (2)(A), t7(7Al,, t8 b(7),

18(2), 21(3 &4)

Electronic processes shall be solely
prescribed when the whole land sector is

covered by the system

24 Allow for applications for extension of
lease by a lessee either directly or through

The regulations/rules are not prescriptive on

this.
The same to be considered

3
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representation by an authorized agent on

their behalf.
25 lnclude the term 'estate agent'

'estate registration board' in

regulations for purpose of clarity

and
the

The terms can be included if they are

referred to in the body of the
regu lation s/ru les

26 It is recommended that rather than
adding the words 'including electronic
form' the definition of 'data base' in

regulation 3 (Land regulations) while in
regulation 4 the word 'inventory' be

defined to include physical and electronic
form.

To be considered

27 NLC has, by the Constitution and statutes, a

lead role in the preparatory steps towards
registering a title. These include: allocation of
land; alienation of public land; disposing of
public land; format of lease; setting up terms
of leases and licenses; finalizing on the
contract of lease up to the point of execution;
coordinating change and extension of user;

setting up the rules regarding renewal of
leases before expiry; and coordinating sub-
division whereas the Ministry of Land is the
special entity with authority to register, issue

and guarantee land title."

Save to the redefining of the process of
conversion of land from public to private to
culminate at the issuance of an allotment
letter by the NLC, by section 2 of the Land Act
"alienation of public land" and hence private
land, all other functions as spelt out in the
constitution and statute have not been

interfered with. lt is on the premise of
section 2 of the Land Act that the CS issues

leases on land that has progressed from
allocation or alienation.

28 The recent amendment to Section 23 (21

conflicts with the Constitution, the Land Acts,

the current LRA and LA Regulations and
judicial precedents. The LSK would like to
draw your attention to the following:-

This amendment constitutes an error on the
face of the record. lt refers to leases over
private land while the deleted section dealt
with leases over public land. lt introduces
private leases in a section dealing with leases

over public land.
. The amendment also created ambiguity and

is clearly defective: it purports to grant the
Cabinet Secretary power to grant leases over
private land or property, which would be

unconstitutional and an unwarranted
interference with private interest, a preserve

of the registered proprietors.

It is unclear in what circumstances the
Cabinet Secretary would issue leases or
licences over "land held by any person under
leasehold tenure" under article 64 (b) of the
Constitution. Such an intervention would be

an illegal and unconstitutional enterprise.

Section 2 "alienation of public land" clearly
marks where public land translates to private

land (by way of issuance of a letter of
allotment) and this does not in any way
conflict with the constitution. Public land in
respect of which a letter of allotment has

issued becomes private land hence section
23(2) reference to that land as private land
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29 The Task Force should review the current
section 23 (21 and determine whether it is

legally coherent and in the right place.

The mandate of the taskforce is to come up

with regulations to entrench electronic
transactions. The same cannot extend to
review of the Land act.

30 The Task Force should also have regard to
Article 52 (1) (c) of the constitution which

deals with grants powers to the NLC to deal

with "land transferred to the State by way of
sale, reversion or surrender". Most leases

over public land are preceded by a legal

incidence of surrender or reversion to the
State.

Land which reverts to the state is public land

and within the control of the county
government. Allocation of such land is not
any different since it is public. Allocation will
terminate at issuance of a letter of allotment
to give way to the CS issuing leases in terms
of section 23(21o't the Land Act.

31 It is the recommendation of the lJK that the
amendment in 2018, (Act 18 of 2018) Section

23 (2) of the LA is incurably defective to the
extent that it purports to grant the Cabinet
Secretary power to issue leases over private

land. lt is also incurably defective if it
intended to grant the Cabinet Secretary
power to issue leases over public land as this

is the preserve of the NLC as per the
Constitution and as conclusively determined
bv the Supreme Court in the advisory opinion.

Section 2 "alienation of public land" clearly

defines at what point allocation process ends

and it is from thereon the CS takes over by

issuing leases, be it in respect to leasehold or
freehold tenure or community land. Section

23(2) is rightly in place

32 These Regulation deals with the power to
grant licences over public land. Section 20 of
the LA gives the Commission power to grant
licences over public land. (ii) lt is therefore not
clear why there is a proposal to take this
power from the Commission to the Cabinet
Secretary.

Power to issue licences being granted by

section 23(2) of the Land Act, the same takes
precedent as opposed to section 20 of the
land Act.

33 Conversion offreehold and leasehold Tenures

owned by non-citizens is the function of the
NLC

Save for issuance of leases and licences as

above, the rest of the processes are handled

by the NLC

B County Government As Opposed To National Government

34 Land processes at the county government

should be processed through a system
developed by the county government.

The same to be considered

35 Do counties have the infrastructure and

will?
The Counties can answer this question

36 The counties should have been consulted
much earlier, not at the tail end of the
process

Consultation is being done at the right time
since this are zero drafts

37 We (the COG)request for a validation
meeting before you do your final drafts

That can be considered

38 The existence of the Land Control Boards

under the Land Control Act does not
recognise the role to be played by

counties in land control function as far as

private and agricultural land is concerned.

The Land Control Act is an old Act that needs

to be repealed to provide for a balanced

control mechanism in respect to agricultural
land. Until such a time, the regulations will
recognise the existing control mechanism

c Other lssues

5
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39 The regulations do not cover on how the
information and status of land rent
captured by the ministry of Lands is going

to be shared with KRA

The ministry is an appointed agent of the
Ministry of finance as far as collection of land

rent is concerned and the same is sufficiently
covered by the Finance Act

4A Make sure all transactions are all

traceable

That is the essence of the system

47 The adhoc independent appeals

committee should not be chaired by the
NLC in case of extension and renewal of
leases

Proposals herein have not affected this
arrangement. Our focus for now is electronic
land transactions

42 Notification of the lessees within 5 years

prior to expiry of their leases-it should not
be within but before 5 years-change the
word 'within' and replace it with the word
'before'

The proposal is couched in line with the Act.

Besides, the focus is on the electronic land

tra nsactions

43 It should be change or extension of use

and not'user'
To amend accordingly

44 lf land has vested on the public agencies,
why should again the NLC be the one
oversee management?

Because this is a temporary vesting and it
does not change the categorization of the
land from public land

45 Users who are regular or professionals to
be allowed access throughout the year by

making annual subscriptions as opposed
to other users.

To be considered

46 Allow estate agents to make applications

for extension and renewal of leases on

behalf of owners.

The scope of professionals within the land
sector to be considered

47 A corporate user should be allowed to
have more than one account

Proposal to be considered

48 Align these regulations to the existing law
to avoid pitfalls in the future.

Advise is taken on board

49 Where is the public participation in both

the inventory of public land and

transactions affecting public land?

The interests of the public are well taken
care of in all land processes. Moreover, our
focus is electronic land transactions

50 Can we include public participation in

su bsta ntial tra nsactions?

The public is well represented under section

9 of the Land Act where allocation is made

with the approval of Parliament

51 Director land administration is assigned

roles by the regulations and yet the office

has not been created by statute

Concern to be taken on board

52 There is need to consolidate various
similar clauses appearing in all regulations

Advise/observation to be consid ered

53 Community land has been left out in this
process

The same is included in Land registration and

survey modules

54 The powers to approve or deny change of
use should NOT be left to the Chief Land

Registrar and the County must be fully
involved since Physical Planning is fully

The Chief Land registrar has no role in change

of use save at the point of registration
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devolved and Counties have enough

capacity to look into the matter.
55 Prescribed forms should be availed in an

electronic format
That is one of the proposals made

56 NCA is proposing an interface between its
system and the National Land lnformation
System

To be considered which agencies can have an

interface

57 Does the electronic process

accommodate the technologically
challenged Kenyans?? Maybe some

hybrid process can be put in place to
ensure that the process is not
exclusionary to a section of service

deserving Kenyans.

58 Having everything go through the Cabinet

Secretary (payments) risks creating a

bottleneck and a drastically slow process

even where it is electronic. With so many
land registration authorities, it seems odd
to have it all be vested with one person.

There is a higher chance of rights
violations where one person is

responsible

To be more specific through which office
payments are made taking into account
PFM Act

59 It is proposed that the Land Registration
(Electronic Transactions) Regulations,

2020 should highlight all applications that
are explicit supposed to be in electronic
form and those that are to be
physical/manual form or those that
applies both as opposed to apply the
phrase 'in electronic form' in

Regulation 3, 4,5,6,7 (al, (e), 8, 11 (c1,72

(c), 13 (bl, L4,15 (i), (iii), (iv), (viii), L6, t7
(i), (iii), (iv), (vii), 18.

To consider

60 While the amendments are appreciating
the electronic transition it beats logic that
the Land Regulations are being amended
yet the Community Land Regulations and

its Act are not being amended to include
the terminology 'electronic form' among
other provisions as proposed.

To consider

D Electronic Appeals Committee

67 Constituting the electronic Appeals
committee should be done in

consultation with COG. The Ministry
should have 3 and county government 3

members and members from the private
sector can be reduced.

Constitution of the appeals committee will
be considered

7
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62 The electronic appeals committee to be

set up at every county level

To be considered

53 An advocate or surveyor or a

representative of the Estate Agents
Registration Board does not feature in the
constitution of the appeals committee.

To be considered

64 Appeals arising from the decisions of the
electronic appeals committee should be

filed at the environment and land court,
and not to any court-you should be

specific which court.

To be considered

55 ln suspension, the system administrator
should not be the one to suspend the user

but the committee

Suspension should be immediate and should

be done by none other than the system

administrator
66 There should be gender representation in

the appeals committees

To be considered

67 Appeals committee is not representative
enough-important institutions with
stakes in land like KWS have been left out
and yet the Ministry has 3 positions

To be considered

58 All pending applications in suspended

accounts be considered valid and

processed just like any other application,
so long as they are not fraudulent

Proposal to be considered

69 lnclusion of timelines on the suspension
period

To be considered
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