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CHAI RPERSON'S FOREWORD

This Report contains the proceedings of the Departmental Committee on Justice and Legal

Affairs on its consideration of the Penal Code (Amendment) Bill (NotionolAssembly Bill No. 53
of 2024) which was read a First Time in the House on 4'h June 2025 and committed to the
Com m ittee to faci I itate publ ic partici pation.

The Bill seeks to amend the Penal Code, Cap. 63 to repeal section 226 which provides for
the offence of attempted suicide.

ln compliance with Article 1!8(b) of the Constitution and Standing Order 127(3), the
Committee placed an advertisement in the print media on !2'h June 2025 inviting the public
to submit memoranda by way of written statements on the Bill. The memoranda were to be

received on or before 24'h June 2025 at 5.00 pm (East African Time). By the close of the
submission deadline, the Committee had received four (4) memoranda. ln addition, the
Committee vide a letter referenced NAtDDCUlACl2|2sl(l I6) dated 7'h Octobe r 2025 invited
stakeholders to submit written memoranda on the Bill.

The Anjarwalla and Khanna LLP (ALN), Law Society of Kenya (LSK), National Gender and

Equality Commission (NGEC) and Outreach for Action Kenya gave their views on the Bill

which the Committee considered in the preparation of this Report.

While considering the Bill, the Committee observed that the High Court, in the case of Kenya
National Commission on Human Rights & 2 others v Attorney General
(Constitutional Petition E045 of 2O22), declared section 226 of the Penal Code as

unconstitutional for violating the right to dignity, the right to highest attainable standards of
health, the right to equality and freedom from discrimination. The court also held that persons
who attempted suicide could be deemed to be suffering from a mental illness and thus lacked

the intention (mens rea) to commit the crime of attempted suicide. The court held that
persons subject to section 226 of the Penal Code were persons suffering from mental illness.
Therefore, the Bill seeks to align it with the Constitution and the Mental Health Act. Also,
the Bill would promote a mental health approach in assisting such persons.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly
for the logistical and technical support accorded to it during its consideration of the Bill. The
Committee further wishes to thank the ALN, LSK, NGEC and Outreach for Action Kenya
for submitting memoranda on the Bill. Finally, I wish to express my appreciation to the
Honourable Members of the Committee and the Committee Secretariat who made useful
contributions towards the preparation and production of this report.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the
provisions of Standing Order 199(6), it is my pleasant privilege and honourto presentto this
House the Report of the Committee on its Consideration of the Penal Code (Amendment)
Bill (Notional Assembly Bill No. 53 of 2024).

It is my pleasure to repoft that the Committee has considered the Penal Code (Amendment)
Bill (Notionol Assembly Bill No. 53 of 202a) and has the honour to report back to the National
Assembly with the recommendation that the House approves the Bil! without
amendments.

Hon. Murugara George Gitonga, MP
Chairman, Departmental Committee on Justice and Legal Affairs
Report of the Deportmentol Committee on./ustlce ond Legol Affoirs on its consideroaon of the Penol Code
(Amendment) Bill (Notionol Assembly Bill No. 53 of 2024)
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CHAPTER ONE

I PREFACE

l.l Establishment of the Committee
l. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental

committees of the National Assembly established under Standing Order 2 !6 whose
mandate pursuant to the Standing Order 216 (5) is as follows:

i. To investigote, inquire into, ond report on oll motters reloting to the mondote,

monogement, octivities, administrotion, operotions ond est motes of the ossigned

ministries ond depo rtmenu;
ii. To study the progromme ond poliq objeaives of ministries and deponments ond the

efltcaveness of the implementation;
iii. To, on o quorterly bosis, monitor ond report on the implementotion of the notionolbudget

in respect of its mondate;
iv. To study ond review oll legislation referred to it;
v. To study, ossess ond anolyse the relotive success of the ministries ond deportments os

meosured by the resulr obtoined os compored with their stoted objecaves;

vi. To investigote ond inquire into oll rnotters reloting to the osslgned ministries ond

departments os they moy deem necessory, ond os may be referred to them by the House;

vii. To vet ond repoft on oll oppointnenr where the Constitution or ony low requires the

Notionol Assembly to opprove, except those under Stonding Order 204 (Committee on

Appoinments);
viii. To exomine treoties, ogreements ond conventions;

ix. To moke reports ond recommendouons to the House os often os possible, including

recommendotions of proposed legislation;

x. To consider reports of Commissions ond lndependent Offces submrued to the House

pursuant to the provisions of Anicle 254 of the Constitution; ond

xi. To exomine ony questions roised by Members on o motter within its mondate.

1.2 Mandate of the Committee
7. ln accordance with the Second Schedule of the Standing Orders, the Committee is

mandated to consider:
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, lntegrity and Anti-corruption;

0 Correctionalservices;
g) Community service orders and witness protection;
h) Constitutional Affairs;
i) Sovereign immunity;

i) Elections including referenda;
k) Human rights;
l) Political parties; and

m) The State Law Office including insolvency, law reform, public trusteeship,
marriages and legal education.

3. ln executing its mandate, the Committee oversights the following Ministries, Departments
and Agencies:



I

a) The Judiciary;
b) Judicial Service Commission;
c) State Department for Correctional Services;
d) State Law Office and Department of Justice;
e) State Department for Justice, Human Rights and Constitutional Affairs;

0 Office of the Director of Public Prosecutions;
g) Ethics and Anti-Corruption Commission;
h) lndependent Electoral and Boundaries Commission;
i) Commission on Administrative Justice;
i) Office of the Registrar of Political Parties;
k) Witness Protection Agency;
l) Kenya National Commission on Human Rights;
m) Kenya Law Reform Commission; and
n) Council of Legal Education.

Report of the Deportmentol Committee on./ustrce ond Legol Affoirc on its considerotion of the Penol Code

(Amendment) Bill (NotionolAssembly Eill No. 53 of 2024)
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I.3 CommitteeMembership
4. The Committee comprises the following Members:

Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP ParW

Hon. Gladys Boss, MGH, MP
Uasin Gishu Constituency

UDA Party

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency

UDA Party

Hon. Wetang'ula Timothy Wanyoyi, CBS, MP
Westlands Constituency

ODM Party

Hon. Muchira Michael Mwangi, MP
OlJorok Constituency

UDA Party

Hon. MakaliJohn Okwisia, MP

Kanduyi Constituency
FORD-Kenva

Hon. Aden Daud, EBS, MP

Wajir East Constituency
lubilee Partv

Hon. Maalim Farah, EGH, MP

Dadaab Constituency
WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, CBS, MP

Ruaraka Constituency
ODM Party

Hon. (Dr.) Otiende Amollo, SC, EBS, MP

Rarieda Constituency
ODM Party

Hon. Muchangi Karemba, CBS MP

Runyenjes Constituency
UDA Party

Hon. Mogaka Stephen M., MP

West Mugirango Constituency

lubilee Party

Hon. Siyad Amina Udgoon, MP

Garissa County (CWR)
lubilee Parw

Hon. CPA Suleka Hulbale Harun, MP
Nominated Member

UDM Party

Report of the Deportmentol Committee on ./ustice ond Legol Affots on its considerotion of the Penal Code

(Amendment) Bill (Noionol Assembly Bill No. 53 of 2024)
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a.4 Committee Secretariat
5. The Committee is facilitated by the following staft

Mr. Ahmed Salim Abdalla
Clerk Assistant I / Head of Secretariat

Mr. Ronald Walala
Senior Legal Counsel

Ms. Jael Ayiego
Clerk Assistant lll

Mr. Omar Abdirahim
Fiscal Analyst !

Mr. John Nduaci
Serieant-At-Arms

Ms. Mary Kamande
Public Communications Ofticer ll!

Mr. Abdikafar Abdi
Clerk Assistant lll

Mr. lsaac Nabiswa
Lega! Counsel ll

Ms. Vivienne Ogega
Research Ofiicer ll!

Mr. Meldrick K. Sakani

Audio Assistant

Mr. Calvin Karung'o
Media Relations Ofiicer lll

a

Mr. Silas Opanga
Hansard Reporter lll

Report. of the Departmentol Committee on lustice ond Legol Affoirs on its considerotr on of the Penol Code

(Amendment) Bill (Notionoltusembly Bill No. 5j of 202a)
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CHAPTER TWO

2 OVERVTEW OF THE PENAL CODE (AMENDMENT) B|LL (NATTONAI
ASSEMBLY BiLL NO. 53 OF 2024)

2.1 Background
6. The Bill, sponsored by the Hon. Anthony Tom Oluoch, MP, was read a First Time in the

House on 4'hJune 2025 (Annexure 3). ltwas thereafter committed to the Committee in

line with Standing Order 177(l) of the National Assembly Standing Orders.

2.2 Summary of Legal Provisions
7. The Bill seeks to amend the Penal Code (Cap. 63) to repeal section 226 which provides

for the offence of attempted suicide.

8. Section 226 as read with section 36 of the Penal Code provides that any person who
attempts to kill himself is guilty of a misdemeanour which is punishable with imprisonment
for a term exceeding two years or a fine or both.

Report ofthe Deportmentol Committee on./ustice ond Legol Affoirc on its considerotlon of the Penol Code

(Amendment) Bill (Notionol Assembly Bill No. 53 of 2024)
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON
THE BILL

3.1 Legal Framework on Public Participation
10. Article M ( l)(b) of the Constitution provides that:

"Porlioment sholl focilitote public porticipation ond involvement in the legislotive ond other

business of Porlioment ond its Committees."

I l. The National Assembly Standing Order 127 (3) and (3A) stipulates that:
"(3) The Depaftmental Commidee to which o Bill is committed sholl focilitote public
panicipotion on the Billthrough on oppropriote mechonism including-

(o) inviting submission of memorondo;
(b) holding public heorings;
(c) consulting relevont stokeholders in o seaor; ond
(d) consulting experu on Echnicol subjeas.

(3A) The Deponmentol Committee sholl toke into occount the views and recommendotions
of the public under porogroph (3) in its report to the House."

3.2 Memoranda Received on the Bill
12. Pursuant to the aforementioned provisions of the law, the Committee placed an

advertisement in the print media on l2'h June 2025 (Annexure 4) inviting the public to
submit memoranda by way of written statements on the Bill. Further, the Committee vide
letter referenced NAIDDCUIAC1212Sl(l l6) dated 7'h October 2025 (Annexure 5) invited
stakeholders to submit written memoranda on the Bill.

13. To this end, the Committee received four (4) memoranda from the Anjarwalla and Khanna
LLP (ALN), Law Society of Kenya (LSK), National Gender and Equality Commission
(NGEC) and Outreach for Action Kenya (NGEC). The memoranda are annexed to this
Report as Annexure 6.

14. The ALN, LSK and Outrech for Action Kenya supported the Bill in its entirety while
NGEC supported the Bill with additional recommendations.

15. They submitted as follows:

3.2.1 Submissions in support of the Bill
16. ALN supported the Bill in its entirety noting the following reasons

(a) That section 226 of the Penal Code, Cap. 63 was declared unconstitutional by the
High Court in Kenyo Notional Commission on Humon Rights and 2 Others v
Attorney-Generol; Director of Public Prosecutions and 3 Others (lnterested
Ponies); Low Society of Kenyo (Amicus Curioe) (Constitutionol Petition E045
of 2022) [20251KEHC 6 (KLR) (Constitutional ond Humon Rights) (9 lonuory
2025) (ludgment) since it violates Articles 77,28 and 43 of the Constitution of
Kenya.

(b) That section 2 of the Mental Health Act defines a "person with a mental illness"
to include a person diagnosed by a qualified mental health practitioner as a person

Report, of the Depoftmentol Committee on ./ustice ond Legol Affoirs on its considerotr on of the Penol Code

(Amendment) Bill (NotionolAssembly Eill No. 53 of 2024)
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with suicidal ideation or behaviour. By virtue of this section, therefore, the law
recognizes persons with suicidal behaviour as persons suffering from a mental
illness hence its criminalization is unconstitutional.

(c) Section 726 of the Penal Code, Cap. 63 indignifies and disgraces victims of suicide
ideation in the eyes of the community for actions beyond their control, a violation
of Article 28 of the Constitution. Additionally, the section exposes survivors of
suicide and persons with suicidal tendencies to criminal sanction instead of
healthcare thereby eroding the right to have the highest attainable standard of
health as envisaged in Article a3( l) of the Constitution.

17. While supporting the Bill, LSK and Outreach for Action Kenya noted that passing

the Bill would enable Kenya, to:

(a) Align itself with other countries that have taken steps to reduce the global suicide
rate by one third by 2030 in line with the United Nations (UN) Sustainable
Development Goals (SDGs) and the World Health Organization (WHO) global
Mental Health Action Plan.

(b) Promote a mental health-based approach because individuals who attempt suicide
are often in serious psychological distress, suffering from depression, trauma or
hopelessness and criminal sanctions penalize suffering rather than addressing its
root causes.

(c) Promote compassion over punishment and reduce stigma and barriers to help-
seeking as suicide prevention requires psychological and medical intervention, not

Prosecution.

(d) Fulfil its international obligation as a party to treaties such as the Convention on
the Rights of Persons with Disabilities (CRPD) and the lnternational Covenant on
Civil and Political Rights (ICCPR) which require humane treatment of persons with
mental illness. The African Commission on Human and Peoples' Rights also

advocates non-punitive responses to mental health crises.

(e) Align with constitutional considerations including Article 24 on the standards of
limitation of rights, Article 27 on freedom from discrimination, Article 28 on the
right to dignity and Arcicle a3(l)(a) on the right to the highest attainable standard
of health.

Committee Observation
18. The Committee agreed with the submissions of ALN, LSK and Outreach Kenya in support

of the Bill.

3.2.2 Submissions with Additiona! Proposals
19. NGEC supported the Bill in its entirety noting that the High Court had already declared

section 226 of the Penal Code, Cap. 63 unconstitutional. ln addition, NGEC urged the
National Assembly, to:

(a) Decriminalize the use of narcotic drugs or psychotropic substances by deleting
section 5( l)(a) and (b) of the Narcotic Drugs and Psychotropic Substances

Report o[the Deportmentol Committee on./ustrce ond Legol Affoirs on its considerotion of the Penol Code

(Amendment) Bill (NotionolAssembly Bill No. 53 of 2024)
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(Control) Act, Cap. 245 whose penalty is excessive for persons who are addicted
and who still fall back after either paying the fine or serving a jail term. lnstead,
such person who are mostly youth need medical intervention not incarceration.

(b) Fast-track implementation of the 2020 Report by the Taskforce on Mental Health
(Mental Health and Wellbeing, Towards Happiness and National Prosperity). The
Report recommended to Parliament to amend the existing laws to decriminalise
suicide as well as substance use and abuse and instead facilitate care. Furthermore,
the Report recommended harmonization of substance-use-related laws including
the National Authority for the Campaign Against Alcohol and Drug Abuse Act,
C"p. 127-, Alcoholic Drinks Control Act, Cap. 122, Narcotic Drugs and

Psychotropic Substance (Control) Act, Cap. 245 and the Tobacco Control Act,
Cap.245A.

Committee Observation
20. Relating to decriminalization of the use of narcotic or psychotropic substances and

recommendations by the Taskforce on Mental Health (Mental Health and Wellbeing,
Towards Happiness and National Prosperity), the Committee observed that while the
proposals were notable, the matters did not form part of the instant Bill and would
therefore be introduced in a separate Bill.

Report of the Deportmentol Committee on Justice ond Legol Affoirc on its considerotion of the Penol Code
(Amendment) Bill (Notronol Assembly Bill No. 53 of 2024)
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

21. Upon reviewing the Bill and the submissions received, the Committee observed that the
Bill is a progressive, humane, and constitutionally aligned reform. To ensure
decriminalization translates into meaningful prevention and care outcomes, section 2C of
the Mental Health Act obligates the national government in collaboration with county
governments to develop the necessary physical and technological infrastructure for the
care, rehabilitation and provision of health services to persons with mental illness which
includes persons with suicidal ideation or behaviour.

Report of the Deportmentol Committee on Justice ond Legol Affoirc on its considerotron of the Penol Code

(Amendment) Bill (Notionol Assembly Bill No. 53 of 2024)
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

22. The Committee, having considered the Penal Code (Amendment) Bill (Noaonol Assembly

Bil/ No. 5j of 2025) and the submissions from members of the public and stakeholders,
recommends that the House approves the Bill without amendments.

L' nlo( ?oZf
GNED.... DATE

HON. GEORGE GITONGA MURUGARA, CBS, MP
CHAIRMAN

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MBtv

'-EI{
!r-T'., :l,i.E:

Report of the Depaftmentol Committee on ./ustice ond Legol Affoirs on its considerotion of the Penol Code

(Amendment) Bill (NotionolAssembly Bill No. 53 of 2024)
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THE NATIONAL ASSEMBLY
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We. the Members of the Departmental Committee on Justice and Legal Affairs have, pursuant

to Standing Order 199, adopted this Report of the Committee on its Consideration of the Penal

Code (Amendment) Bill (National Assembly Bill No. 53 of 2024) sponsored by the Hon.

Anthony Tom Oluoch, MP, and affixed our signatures to affirm our approval and confirm its

accuracy, validity and authenticity

L Hon. Murugara George Gitonga, CBS, MP - Chairperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chair
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3. Hon. Gladys Boss, MGH, MP
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6. Hon. Tom Joseph Francis Kajwang', CBS, MP
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10. Hon. Michael Mwangi Muchira, MP

I 1. Hon. Aden Daud, EBS, MP

12. Hon. John Okwisia Makali, MP
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT . FOURTH SESSION.2O2s

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MTNUTES OF THE gIST SITTTNG OF THE DEPARTMENTAL COMMITTEE
oN JUSTTCE AND LEGAL AFFATRS HELD !N COMMITTEE ROOM l7 ON

TUESDAY ISTH NOVEMBER 2025 AT IO:OO AM

PRESENT
1. Hon. Murugara George Gitonga, YIP - Choirperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chairperson

3. Hon. Gladys Boss, MGH, MP
4. Hon. Maalim Farah, EGH, MP
5. Hon. Muchangi Karemba, CBS, MP

6. Hon. Muchira Michael Mwangi, MP
7. Hon. Aden Daud, EBS, MP
8. Hon. Mogaka Stephen M. MP
9. Hon. Siyad Amina Udgoon, MP

ABSENT WITH APOLOGIES
l. Hon. Onyiengo Silvanus Osoro, CBS, MP
2. Hon. Francis Kalwang' Tom Joseph, CBS, MP
3. Hon. (Dr.) Otiende Amollo, SC, EBS, MP
4. Hon. Timothy Wanyonyi Wetangula, MP
5. Hon. MakaliJohn Okwisia, MP
6. Hon. CPA. Sulekha Hulbale Harun, MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Abdikafar Abdi
3. Ms. Jael Ayiego
4. Mr. Walala Ronald
5. Mr. Abdirahim Omar
6. Mr. lsaac Nabiswa
7. Ms. Vivienne Ogega
8. Mr. Meldrick Sakani
9. Mr. John Nduaci

Clerk Assistant I

Clerk Assistant lll
Clerk Assistant lll
Senior Legal Counsel
Fiscal Analyst I

Legal Counsel ll
Research Officer lll
Audio Officer
Serjeant-at-Arms

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising

1{ac I



5. Consideration and adoption of the following report on the Penal Code (Amendment)

Bill, (NA Bill no. 53 of 2024) sponsored by Hon. Anthony Tom Oluoch, MP

6. Any Other Business

7. Adjournment / Date of the Next Meeting

MIN.NO.DDCILAC/418/2025: PRELIMINARIES
The meeting was called to order at twenty-five minutes past ten o'clock followed by a word
of prayer from the Chairperson and thereafter Members of the Committee introduced
themselves. The agenda of the meetinS was adopted, having been proposed by Hon. Maalim

Farah, EGH, MP and seconded by Hon. Karemba Muchangi, MP.

MlN. NO. DDC4LAC/419/2025: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MlN. NO. DDC[LAC/420/2025: CONSIDERATION OF THE REPORT ON
THE PENAL CODE (AMENDMENT)
BILL.2024

Upon reviewing the Bill and the submissions received, the Committee observed that the Bill

is a progressive, humane, and constitutionally aligned reform. To ensure decriminalization

translates into meaningful prevention and care outcomes, section 2C of the Mental Health

Act obligates the national government in collaboration with county tovernments to develop

the necessary physical and technological infrastructure for the care, rehabilitation and

provision of health services to persons with mental illness which includes Persons with suicidal

ideation or behavior.

Committee Recommendation
The Committee, having considered the Penal Code (Amendment) Bill (National Assembly Bill

No. 53 of 2025) and the submissions from members of the public and stakeholders, resolved

to recommend that the House approves the Bill without amendments.

Adoption of the Report
The Committee report was adopted, having being proposed by Hon. Karemba Muchangi, MP

and seconded by Hon. Farah Maalim, MP.

MIN. NO. DDC0LAC/42!/2025: ADJOURNMENT
There being no other business, the meeting was adjourned at twenq' minutes past eleven

o'clock. The next meeting will be held on notice.

.....DArE, . LfF.ltpy .gxsSIGNED: ....
(CHA|RPERSON HON. MURUGARA GEORGE GITONGA, CBS, MP)
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I r04 Ihe Penal Cde (Amndnenr) 8i1t,2024

MEMORANDUM OF OBJECTS AND REASONS
The principal object of this Bill is to amend the Penal Code ro delete

section 266. The proposed amendrnent will decriminalize suicide and
enable.atternpted suicide to be seen as a serious problem requiring mental
heahh interventious and not be treated as a criminaroffence.

- Redqcing the global suicide rate by one third by 2030 is a rarget of
both the United Narions (LrN) sustainible Developmenr Goals (s"ncs)
and the world Health organizarion (wHo) global Mental Health'Action
Plan. various countries lrave committed io taking measurcs in this
direction.

The world Health organization (wHo) policy brief on
decriminalizatwn of suicide provides that an impedinrent to nreeting this
goal is the fact that suicide and suicide attompts remain illeeal in ai'least
twenty thrce countries worldwide, Decriminalization of suicide and
suicide attempts represents one critical step governments can take iu their
efforts to prevent suicide. Further, crirninalizing suicide will not prevcnt
people from acting on suicidal thoughts, it simply stops them from
reaching out and seeking help in times of acute crisis.

statement on the delegation of legislatlve power$ and limitation
of fundamental rights rnd freedoms

This Bill does not delegate legisrative powers nor does it limit
fundamental rights and fieedoms.

Statement of how the Blll concerns count5r governments

The Bill does not affect the functions of county governments as set
out in the Fourth Schedule to the Constirution and ii therefore not a Bill
corrcerning county governments.

statement as to whether the Biu is a money Bitt within the
merning of Article ll4 of the Consfitution

The enactment of this Bill shall not occasion additional expenditure
ofpublic funds.

Dated the 28th November,Z\Z4.

ANTHONY TOM OLUOCH,
Member of Parliament.
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Advertisement inviting the public to
submit memoranda on the Bill

Report of the Depoitmental Commlttee on /ustlce and Legal Affoirs on lts considerotion of the Penol
Code (Amendment) Blll (Notlonol Assembly Elll No. 53 of 2024
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REPUBLIC OF KENYA
THTRTEENTH PARLTAMENT- FOURTH SESSION [2O2s]

THE NATIONAL ASSEMBLY

ril THE MATTER OF ARTICLE ll8(l] [b) OF THE COl{STlrUTlOil
A1{D

I]I THE MATTER OF CO]ISIDERATIO]I BY THE ]{ATIOIIAL ASSEMBTY OF THE PEI{AL CODE

[AME]|DME1{T! BILL [l{ATlOl{At ASSEIIBLY BlLt J{o.53 OF 2A?Al

II Illt slrl: Tt/ tlJ, .t
J, t iI:l I

WHEREAS, Article ll8fll [bJ of the Constitution of Kenya requires Parliament to facilitate public participation
and involvement in the legislative and other business of Parliament and its Committees, and National
Assembly Standing 0rderl27[3] requires House Committees considering Billsto facilitate public participation;

I AND WHEREAS, the Penal Code fAmendmentJ Bill(I{ationalAssembly Bill No.53 of ?O?4lwas read a

First Time on 4th )une 2024 and referred to the Departmental Committee on Justice and Legal Affairs for

, consideration and reporting to the House;

r lT lS NOTIFIED that the Penal Code (AmendmentJ Bill fNationalAssembly Bill No.53 of 20241is a Bill
, sponsored by Hon. Anthony Tom Oluoch, MP seeking to amend the Penal Code. Cap. 63 to delete section

226.The proposed amendment seeks to decriminalize the offence of attempted suicide.

NOW THEREFORE, in compliance with Article ll8[] [b] of the Constitution and Standing Order 127[3], the
Clerk of the National Assembly hereby invites the public and stakeholders to submit memoranda on The Penal

Code [AmendmentJ Bill [National Assembly Bill No. 53 of 2024) to the Departmental Committee on Justice
and LegalAffairs.

Copies of the Bill are available at the National Assembly Table Office, Main Parliament Buildings and on www.
parliament.go,ke/the-national-assembly/house-business/bills.

The memoranda may be forwarded to the Clerk of the l{ational Assembly, P.O. Box 41842-0OIOO,
Nairobi; hand-delivered to the Office of the Clerk, Main Parliament Buildings, Nairobi; or emailed to cna[0
parliament.go.ke to be received on or before Tuesday,24th lune 2025 at 5.OO p.m.

S. NJOROGE
CLERK OF THE NATIO}IAL ASSEMBLY

llth lune2o25



I
a

I

Awwery,t

Letter from the Glerk of the National
Assembly requesting stakeholders to

submit views on the Bill

Report of the Depotamentol Cornrnittee on lustlce and Legol Affotrs on its conslderotton of the Penal
Code (Amendment) Blll (Nottonol Assembly Elll No. 53 of 2024
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THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box .t 1842-00100
Nairpbi, Kenya
Main Parlianrent Buildings

Telephone: +254202818000 ext, 3 300
Email: Em@.0ff.!ramco!,9_o-kg

wwwpltli a men t.go.ke/che-na tiona l'a ssemb-k

Wtren replyrng pleose guote;

Ref: NAIDDC,JLAC/2025/ (l l6) 7'h October,2O25

Dr. David G Karluki
Chief Executive Of{icer
Kenya Medical Practitioners & Dentists Council
Woodlands Rd, Hurlingham
Nairobi

Dr. Davji Bhimji Atellah
Secretary General
Kenya Medical Practitioners Pharmacists & Dentists' Union
56 Floor, Blue Violets Plaza, Kindaruma Lane

Nairobi

Mr. Abdirahim lsmail, Oclri/
Execudve Director
lnter-religious Council of Kenya
Mararo Avenue off Gitanga Road

Nairobi

Dear D, Alrrte\
RE: INVITATION BY THE DEPARTMENTAL COMMITTEE ON JUSTICE

AND LEGAL AFFAIRS TO SUBMIT VIEWS ON THE PENAL CODE
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 53 OF 202,f)
sPoNsoRED BY THE HON. ANTHONY OLUOCH, MP

The Deparcmenal Commictee on Justice and Legal Affairs is esablished pursuant to Standing

Order 216 of the NationalAssembly Standing Orders, and is mandated to fntcr olio, 'study
ond revicw all lcglslotlon refcrred to lt.'

As you are aware, the Penal Code (Amendment) Bill (National Assembly Bill No. 53 of 2024)
sponsored by Hon. Anrhony Oluoch, MP is before rhe Committee for consideratlon and
reporting to the House. The Bill seeks to amend the Penal Code to delete seccion 266. the
proposed amendment will decriminalize suicide and enable attemptd suiclde to be seen as a

serious problem requlring mencal health interventions and nor be treated as a crimlnal offence.

Aruicle I I 8( lXb) of the Constitution of Kenya and National Assenrbly Standing Onder 127(3)
require Parliamenr to facilicate public paruiclparion and lnvolvement ln the legislatlvo and other
business of Parliamenr and ir Comnritcees. Due to rhe great public interosl in the Bill, the
Commitree resolved to receive wriccen submlssions fronr crlrical stnkoholders.



a

ln thls regerd, thc Commlttee lnvltor you to rond r wrltton rubmtrlon on tho Blll by Tucrday
I lti Octobsr 1021 nt 10t00 rnr,

You erc rcquerted to prcparc your wrltten tubmlulonr ln r matrlx lormat that lndlcator thc

spaciflc efiusc, proposrd rmondmont rnd furtlflotlon. WrlttGn rubmlrrlonr rmy bc tGttt to

tire Conrmtttco through tho Offlcs of tho Clcrlt of tho Natlonel Arlcmbly vla arnail:

rnr@padtameNralc.

Hrr{ coplos of tho Blll are avallable at the Nrtlontl Asembly Table Ofllcq Maln Parlhmont

Bulldlq. whlle rn electronlc copy may be accasred on the Parlhrnant webrhc:

www.Parlianront.So.kq/$e'nrtlonal'rsrembll'/houre'blllg for referanco'

Our Urlson Olllcer: on thlc matter are Mr. Abdlkafer Abdl who rnay be contacted on tel.

no. 07 I 5{3630! or emrll: ddc@p.rrl lament{o-ke.

Yourc

{2.
,EREI'IIAH NDOMBI, t*lBS
FoT: CLERK OF THE NATIONAL ASSEMBLY
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THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 4 l8{2-00100
Nairobl, KenYa

Main Parliament BuildlnSs

Telephone: +254202848000 ext. 3300
Email: cna@parliamcnt.go,kc

wv ry.parIIamcnt.so.ke/thc'na dona l'a:sembly

pleose quote:

Ref: NA/DDCTTLAC/2025, (l l6) 76 October,2025

Dr. David G Kariul<i
Chief Executive Officcr
Kenya Medical Practitioners & Dentists Councll
Woodlands Rd, Hurlingham
Nairobi

Dr. Davji Bhimji Atellah
Secrecary General
Kenya Medical Practidoners Pharmacists & Dentists' Union

5'h Floor, Blue Violes Plaza, Kindaruma lane
Nairobi

Mr. Abdirahim lsmail, OGW
Executive Director
lnter-religious Council of Kenya

Mararo Avenue off Gitanga Road

Nelrebi

Dear fY), AbJ:raf'rr
RE: INVITATION BY THE DEPARTMENTAL COMMITTEE ON ,USTICE

AND LEGAL AFFAIRS TO SUBMIT VTEWS ON THE PENAL CODE
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 53 OF 2024)
SPONSORED BY THE HON. ANTHONY OLUOCH, MP

The Depammenal Commicee on Jusdce and Legal Affairs is established pursuant to Standing

Order 216 of the Nadonal Assembly Standing Orders, and is mandated to lntcr olio,'study
and revlew oll leglslatlon referred to lt.'

As you are a\Mare, the Penal Code (Amendment) Bill (National Assembly Bill No. 53 of 2024)
sponsored by Hon. Anthony Oluoch, MP is before the Commlttee for consideration and

reporting to the House. The Bill seeks to amend the Penal Code to delete secdon 266. the
proposed amendment will decrlminalize sulclde and enable attempted suicide to be seen as a

serious problem requiring mental health interventlons and not be treated as a crimlnaloffence.

Arricle I l8(lXb) of the Consritution of Kenya and National Assenrbly Smnding Order 127(3)

require Parliament to facilitate public partlcipatlon and involvement in (he legislative and other
business of Par.liamenr and irs Commitcees. Due to the great public interest ln the Blll. the

Commiccee resolved co receive wricren submlssions front crltical stakeholders.



a

ln drls re3ar{. the Conrmlttoc lnvltor you to rond r wrlttcn submlrlon on tho Bill by Tuerday
I {'h Octobor 1028 nt 10t00 enr,

You lrt rlquoited to pmprno four wrltton rubmllrlont ln I tmtrlx formrt that lndlcrter tho

rpccl0c chutq prropored imandfirsnt ind luttlrlc.Uon. Wrltlon rubmlrlonr rmy bc rcnt to
tire Comnrlttoc tlrrcuSh tho Olflco ol tho Clorft of the Natloml AromUy vla ermll:

@.
Hrrd cophr of the Blll rre nvrllrblc at tho Nrtlonrl Atrcmbly Trble Olllcc, Haln Prrlhmcnt
Bulldlrr3, Wlrlle f,n clecurnlc copy miy be accesed on the Parlhrncnt wcbrhc:

wnnr.prrllrmcntrgo.kc/the-nadonrl-arsembly/houro-bilh for re{erenco.

Our Urlron Oftccn on rhlt mrtt€r ere Mr. Abdlkefer Abdl who may be com:ctcd on tal.

no, 07 I D{16303 or emrll: ddc@parllamenr.go-ke.

Youn

+: .
,ERE].IIAH NDOMBI, tlBS
Fon CLERK OF THE NATIONAL ASSEMBLY
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Report of the Depottmentol Commlttee on lustlce ond Legol Affotn on lts conslderotlon of the Penol
Code (Amendment) Blll (Notlonol Assembly Eill No. 53 of 2024
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MEMORA}'IDAC PET'IAL ooDE (AI'ffi{DItMtTD BII.L NO 53t OF 2O24

It,
RIGEC

Rryrdftrg the hlgtero of sndcide the
Cmrmnsion rnould liketo call upon the
Ihre in aldition to deoiminalizjru
attanped suicide to also -;

r. Corrsider rlecriminalizing the
use of Narcotic drugs or
psychotropic substances bY

deleting section 5 (tXa) and

O) of the Narcotic Drugs and
Psychotropic Substances
(Conrol) Act, CAP znS.

11e penalty for the offence is two
hundred fifty thousand shillings or a
teru of imprisonment of not less
than 0ve years or both such fine and
irnprisonment, which is excessive for
persons who are addicted and who
sulll fall back after either paying the
fiue or servins a jail term.

The Commission is in full rupport
of the propoeal to ddets Section
ee6 so that attempted ouicide ls
no longer consider€d an offence,
to allow people in crisis to seek
help

The High Court has already
aleclarcd the said scction
unconstitutional in
HCCHRPET/Eo4S/zoez on 9tb
January, eoes

httDs r/ / iqi-keqya.ory/wp-
contenV uploads/zoaq/ or/Crnst
itutiond-Peti$on:l$ocEog-*e
zoer.Jdf

t. lte proposed Amendment Bill aeeks
to amend The Penal Code CAP 63 to
delete section zz6 to decriminalize
the Ofrence of attempted suicide I

A
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Committees, as per the repod,
the views were well received.

Thc report also rectlmmends that
Parliament harmonize substance
use-related laws, including the
National Authority for the Campaign
Against Alcohol and Dnrg Abuse
(NACADA) Act, the Alcoholic Drinks
Control Act, the Narcotic Drugs and
Psychotropic Substance (Control)
Act, and the Tobacco Control r\cl.
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Leeal Deficiencv in Criminalizins Attemoted Suicide

The principle of mens rea is foundational to criminal lau,, requiring that criminal liabiliry amach

only rvhere there exists a "guilty mind" - a deliberate intention to commit a wrongful act. As
established in Kenyan jurisprudence and codified in section 9 of the Penal Codc:

"Subject to the express provisions of this Code relating to negligent acts and omissions, a person
is not criminally responsible for an act or omission which occurs independently of the exercise of
his will..."

Section l2 of the PenalCode provides:

"A person is not criminally responsible for an act or omission if at the time of doing the act or
making the omission he is through any disease affecting his mind incapable of understanding what
he is doing..."

This creates an intemal legal contradiction - if attempted suicide occurs during a mental health
crisis (as recognized by the Mental Health Act). then by the Penal Code's own standards. mens rea
is absent.

Attempted suicide fundamentally lacks the essential elements of criminal mens rea because:

l. No Intent to Harm Others: The act is entirely self-directed with no intention to cause
harm to society or other individuals

2. Impaired Mental State: The Menul Health Act recognizes that persons suffering from
mental disorder may be "incapable of expressing himself as willing or unwilling to receive
treatment" (section l4)

3. Medical Emergency, Not Criminal Choice: The act occurs during a mentalhealth crisis,
not as a deliberate criminaldecision

lndividuals who attempt to take their own lives often do so in the throes of mental illness, extreme
psychological pain. or diminished capacity. These circumstances substantially impair their ability
to form the requisite criminal intent. Their actions are not motivated by malice, recklessness. or
intent to offend the state or society, but rather by an inward-facing, non-criminal urge to escape
suffering.

As a result, prosecuting suicide attempts under criminal law contradicts established principles of
culpability, rendering the classif,rcation of such conduct as a criminal offence both inappropriate
and unjust.

From a legal and medical standpoint, suicide and attempted suicide are symptoms of underlying
psychological distress or mental illness. Criminal law is ill-suited to address such conditions. A
rights-based framework would treat suicide anempts as medical emergencies warranting care, not
incarceration.

Global and Reeional Trends

Countries around the world are increasingly recognizing attempted suicide as a public health
issue. not a criminal one. Examples include:

. United Kingdom: Decriminalized attempted suicide through the SuicideAct 1961.



India: Repealed Section 309 of its Penal Code through the Mental Healthcare Act. 201 7.

Ghane and South Africa: Are in various stages of legal reform to decriminalize suicide

attempts.

WHO and UN Guidance: Both bodies recommend decriminalization to reduce stigma and

improve access to mental health services.

Benefits To Kenvan Citizens

l. Alignment with Mental Health Act Framework:

The amendment will harmonize the Penal Code with the Mental Health Act by reinforcing
provisions for voluntary and involuntary patient admission and enabling emergency

intervention for individuals experiencing acute mental distress.

2. Human Rights Compliance

Decriminalization upholds constitutional rights by affirming the right to health and dignity,
protecting individuals from cruel or degrading treatment. and recognizing mental health as

equally deserving of legal and medical attention as physical health.

3. From Criminal to Medical Framework:

The amendment redetlnes suicide attempts not as crimes warranting punishment but as

medical emergencies that require compassionate intervention and professional care.

4. Improved Access to Healthcare:

The amendment will decriminalize attempted suicide. encouraging individuals to seek

mental health support without fear of prosecution, enabling healthcare providers to focus

on care rather than criminal reporting, and reducing the stigma surrounding mental illness.

5. Reduced Burden on the Criminal Justice System:

Rcsources can bc rcdircctcd to trcatmcnt and prcvcntion rathcr than prosccution

Justifications For Decrim inalization

The decriminalization of attempted suicide is justified on multiple grounds, including legal,

medical. human rights, and public policy considerations, all of which demonstrate that criminal
sanctions are inappropriate and counterproductive in addressing suicidal behavior,

The following points outline the key reasons why the proposed amendment is necessary and

timely;

a
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Medical Evidence

Decriminalization is supported by medical research sho*'ing that aftcmptcd suicide is linked to
treatable mental health conditions. criminal sanctions are ineffective dcterrents, and medical
interventions significantly reduce suicide risk.

Human Rights Imperatives

Criminalizing attempted suicide violates the right to health, undermines the dignity of vulnerable
individuals, and peqperuates discrimination against those with mental health conditions.

Public Health Benefits

Decriminalization promotes help-secking behavior, enables improved data collection for suicide
prevention, and facilitates more effrcient allocstion of resources toward healthcare rather than
prosecution.

Social Justice Considerations

The reform protects marginalized populations who may be disproportionately affected, minimizes
the emotional and legal burden on affected families, and encourages community-based mental
health responses over punitive measures.

I m nlementation Considerations

To ensure that the proposed legal reform yields its intended benefits, the decriminalization of
suicide and attempted suicide should be accompanied by coordinated policy, institutional. and
service delivery measures. These considerations will ensure that the transition from a punitive to
a healthcare-based approach is effective, sustainable, and groundcd in the principles of public
health and human dignity.

Strengthening the Mental Health Cere Systear

Decriminalization must be supported by deliberate investrnent in Kenya's mental health
infiastructure. Th is includes:

Expansion of Mental Health Senices: Increase access to afTordable. community-based
and inpatient mental health facilities across counties. especially in underserved areas.
Capacity Building for Health Worken: Provide continuous training and sensitization tbr
healthcare professionals-rnedicaloffrcers, nurses, social workers. and psychologists-<n
the identification. management. and follow-up of individuals presenting with suicidal
ideation or after a suicide attempt.
Crisis Intervention and Emergency Care: Establish and fund nationaland county-level
suicide prevention helplines, mobile crisis response teams, and 24-hour emergency mental
health services.

a

a

a



Community Sensitization and Education: Roll out public education campaigns to reduce

stigma, promote mental wellness, and encourage individuals to seek help earll'.

Community health volunteers should be integrated into awareness and referral s!'stems.

Harmonization with the Mental Health Act

The operationalization of the amendment must align with and enhance the provisions of the

Mental Health Act (Cap. 248) to ensure continuity of care and legal coherence. Specific areas of
integration include:

Admission, Treatment, and Discharge Protocols: Ensure clear ret-erral pathrrals and

post-crisis care plans for persons admitted under voluntary. involuntar)'. or cmergenc)'

circumstances as provided in the Act.
Family and Community-Based Support: Utilize provisions in the Mental Health Act that

allorv for the care of persons with mental disorders by relatives or guardians. s'ith
appropriate oversight, to ensurc recovery in familiar. non-institutional environments.

Ovenight by the Kenya Boerd of Mental Health: Strengthen the role of thc Board in

monitoring facilities, ensuring treatment standards, and investigating complaints related to
care of individuals with suicidal behavior.

Po I ica a nd [,egls la tive Fram ewo rk I n tegration

In addition to legal amendments. the government should develop a Netional Suicide Prevention
Strategy that includes clear protocols, Fesource allocation, and inter-sectoral collaboration among

ministries (Health, Education, lnterior, Youth, and Social Services). The Mental Health Policy' and

related regulations should be revised to reflect decriminalization and promote a public health

response.

lVlon itoring, Eva luatio n, a nd Accou nta bilifv

Establish systems for data collection on suicide and anempted suicide to inform policy'and
guide targeted interventions.
Implement regular audits and public reporting mechanisms to assess the impact of
decriminalization on healthcare uptake. stigma reduction. and suicide rates.

Foster civil society and professional body involvement in monitoring and advocacy to
ensure transparcncy and continued improvement in service delivery.

Conclusion

This memorandum strongly recommends the passage of the Penal Code (Amendment) Bill
No.53 of 2024, as it represents a compassionate. evidence-based approach to addressing suicide

and mental health in Kenya.

The amendment will transform Kenya's legal framework from one that criminalizes mental health

crises to one that treats them with the medical attention and human dignity they deserve. This
change will save lives, strengthen lamilies. and build a more just and compassionate societl.

a
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Dear Sir,

RE: suBMrssloN oF IITEMORANDUM oN THE PENAL coDE (AMENDIIIENT)
BILL (NATIONALASSEMBLY BrLL NO. 53 OF 202t)

On bchalf of Outruachfor Actlod Kenln,an organization currently undcrgoing registration as a
Company Limitcd by Guarantcc and commicod to civic education, lcgal rcfonn, and public
participation, wc hereby submit thc cnclosed menrorandum in respect of thc Pcnal Codc
(Amendmcnt) Bill (Nuional Asscmbly Bill No. 53 of 2024).

'l'his memorandum is prcscnted pursuant to thc public inviution for comments on the said Bil!
and reflccts our considered position in support of the proposcd dclaion of Scction 226 of the
PenalCode, which sceks to dccriminalize attanped suicide.

We rcspectfully request thu this memorandum bc considercd Es part of thc official public
participation record for the Bill,

Thank you for your attention srd continued frcilitation of public engagemcnt in rhc legislative
process.

Yours faidrfully.

Isabclle Mendl - Director Qnopsed), OAK

ID No. 13414367

itnrmanUut u,'a
0722 72s 109

Cllff Nyandusi - Director (popscd), OAK
ID No. 39045980
c-lifiluuduilrl?rgnlait colr
0725 405 9r4

4.

w
Submittcd oo Bchelf of Outrcech For Action Keuvt (OAK)rr

'.Ailreoch For Aalon Ken];u (OAQ is annent$, wdcrping rcgistration o o Compny Linited b-v
Guarantee uder tlp Corywies Ad, 2A15. Thc organizalion ls commttted to civic edrcotion-pnhllc pollq
engagemen1 ord lcgal reforn dvurcy tn Kcnya



MEMORAI\DUM ON THE PENAL CODE (AMENDMENT) BILL, (NATIONAL
ASSEMBLY BILL NO. 53 OF 2024)

Introduction

This memorandum is submitted in support of thc Penal Code (Amendmen$ Bill (National

Assembly Bill No. 53 of 2024\. which proposes the detetion of Section 226 of the Penal Code

(Cap. 63). thereby decriminalizing attempted suicide in Kenya. This change reflects a progressive

shift tow'ard a health-based, rather than punitive, approach to mental health and aligns Kenya rvith

emerging gtobal standards and best practices.

Backsround and Historical Context

The criminatization of attempted suicide in Kenya, under Section 226 of the Penal Code. originates

from colonial-era British laws that reflected moral and religious doctrine which condemned stric ide

as "self-murder." This punitive stance was rooted in outdated perceptions that suicide was a crime

against the state and a violation of divine law. rather than a complex mental health issue.

Today, these views are considered archaic and unscientific. The continued penalization of
individuats in psychological crisis serves no rehabilitative purpose and deters help-seeking

behavior. thereby exacerbating vulnerability.

Current Legal Framework in Kenva

Section 226 of the Penal Code reads:

"Any person who attempts to kill himself is guilty of a misdemeanour."

This provision treats individuals experiencing severe mental distress as crirninals rather than

patients requiring medical intervention. It criminalizes individuals at their most vulnerable

moment, often when they are experiencing mental health disorders such as depression or

psychosis.

However. there is in place the Mental Health Act, Cap. 24E. r*'hich aims to:

. Provide care, treatment, and rehabilitation of persons suffcring from mental disorders;

. Promote community-based interventions;

o Ensure the protection and management of such persons' estates and well'being

The criminalization of attempted suicide creates a fundamentalconflict with the objectives of the

Mental Health Act.

There is therefore a clear inconsistency between the punitive approach under the Penal Code and

the rehabilitative and rights-based approach envisioned in the Mental Health Act.

.
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The proposed amendment to delete Section 226 of the Penal Code is a necessary and progressive
reform that aligns Kenya's legal framework with constitutional values, scientific understanding of
mental health, and global human rights standards. Decriminalizing attempted suicide will promote
compassion over punishment, reduce stigm4 and empower individuals to seek timely and
appropriate care.

This legislative change, however, must be accompanied by deliberate implementation measures,
including the strengthening of mental health systems, alignment with the MentalHealth Act, and
investment in public education, crisis intervention, and community-based support.

Outreach For Action Kenya welcomes the opportunity to contribute to this critical reform and
urges Parliament to pass the Bill in its currcnt form, thereby affirming Kenya's commitnent to a
rights-based, health-oriented approach to suicide prevention and mentalwell-being.

Submitted on Behalf of Outreach For Action Kenva (OAK) ** bv:

Isabef la Mandi - Director Qtruposed), OAK
lD No. 13414367
ikrnrrranduku 0umai l.com
0722725 409

Cliff Nyandusi - Director (proposed), OAK
ID No. 39045980
c I i llir) andusi3O;enrai l.corn
0725 405 9t4

Date: 2.lth June,2025

**Outreach For Action Kenya (OAK) is currently wdergoing registrcttion as a Company Limited by
Guarantee under the Companies Act, 2015. The organization is committed to civic education, public policy
engagement, and legol reform advocacy in Kenya.
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,The Clerk, National Assembly,

P.O Box 41842-0O1OO,

Main Parliament Buildings,

Nairobi, Kenya

"Advance copy vio emoll: cno @ parlianrenl.qo.ke"

Dear Sirs,

Re: Submission of Comments on the Penal Code (Amcndmentl Blll I{o. 53 Of 2024

We acknowledge receipt of the call for public participation regarding the Penal Code (Amendment) Bill No. 53 Of 2024.

Please find attached our memorandum with comments on the proposed amendment.

We appreciate the opportunity to contribute to this legislative process and are available for any further discussions or

clarifications as needed.

Yours faithfully,

Anifrltalk& tchanna u?
Anfarwalla & Khanna [[P
Encl.

'i' 1,

,r,13

NATIONAL
RECE

ASSENlBLY
IVED

CLER
P.O. 8ox

K'S OFFI
41842, N

CE
AIROBI

2 I JUN 2025

bLr{



ANJARWAIU & THAfIIilAIALTI XE'IIYA COMME]ITS TO THE DEPARTMETTTT COMMITTEE O?{ JUSTICE AI{O TEGAT AFFAIRS ON

THE PENAT CODE (AMENDMENN 8|tt IIIO, 53 OF 2024

Section 226 We propose support for the deletlon of Section 26 of the Penal Code
on the following addltional reasons to those furthered in the
memorandum accompanying the Bill.

Section 226 of the Penal Code Cap 63 was declared unconstitutional
by the HiBh Court of Kenya in Kcnyo Nodonal Commtssion on Numan
Rlghts & 2 othars v Aatomey Gencrcl Dlr.ctot ol Publlc Prcsecutlons
& 3 othe6 (lntererfcd Pordcs); Low Soclety ol Kenyo (Amkus Cuiloe)
(Constitutlonol fttftion EO45 of 2022) [20251 KEHC 6 (KLR)
(Constltutlonol ond Humon RlChts) (9 tonuory 2OZS) (tudgment)
since it violates Articles 27, 28 and 43 of the Constitution of Kenva,
2OlO (the CoBtltutlon).

By virtue of Section 2 of the Mental Health Act, a 'person with mental
illness" is defined as a person diagnosed by a qualified mental health
practitioner to be suffering from mental illness and includes- (a) a

person diagnosed with alcohol or substance use dlsorder; and (b) a
oerson wlth suicldal ideation or behaviour. Therefore, the law
recognises that persons with sulcldal behaviour are persons suffering
from mental lllness the criminalisation of which is unconstltutional.
PeBons with sulcidal tendencies are victims of mental illness are
incapable of possessing the requisite mens reo to commit offences.
Section 226 of the Penal Code offends Articlc 27 of the Constitudon
by criminalisin8 a mental health issue thereby endorsing
discrimlnation on the basis of health.

)

The Penal Code Cap 53 ls

amended by repealing Section
226.

The current Section 226
should be repealed.

Reference to Section 256 in

the memorandum of objects
and reasons has been made
erroneously and should be
amended to Section 225.

Jil\!llr(.ilroI rild r.rtiorr.rlIClatrsa rnthF Bill Currrnl i)/o!'!rorr iil llrr triri iitLtltq',t rl r,'(.unlr'l( r(i,lttor)



It also indignifies and disgraces victims of suicide ideation in the eyes

of the community for actions that are beyond their conttol which as a

violation of Article 28 of the Constitution. Additionally, it exposes the
survivors of suicide and persons with suicidal tendencies to criminal

sanction instead of healthcare thereby eroding the right to have the

highest attainable standard of health envasaged in Arhcle 43 (1) of the

Constltution.
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GENERAL COMMENT'.

The principal object of the Penal Code (Amendment) Bill, Nationa! Aslernbly Bill No.

53 of 2024 is to amend the Penal Code to delete tection 225 which currently

criminalisel attempted suicide ar a misdemeanour punishable by imprilonment. a fine.

or both. The proposed amendment will decriminalise attempted luicide. which ir a

positive move towardl recognirinS such acts at mental health emergency that require

appropriate mental interventionr and ld not attract criminal liabillty.

By passing this amendment.

l. Align itself the global rulcide

5urtainable

Croals (SDCI)

Mental Action Plan. ported by ng that the

suicide and in fact inment of
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}rs Reauce stigma and ff ruicide prwention

psycholocial and Criminalimtion

decrimlnalitation on the early intervention. voluntary

on Civit and Political Rlghts (ICCPR). which require humane treatment of

perronr with mental illness. The African Commission on Human and Peoples'

Rights also advocatet non-Punitive respontet to mental health crises

5. Align with constitutional conriderationr including: Article 28 Right to dlgnity'

Article a3flXa) Right to the highe* attainable standard of health, including
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mental health. Arti& tl Freefun Fom dt*clntlnitlon and Artkle 24 on the
*aincla-rdr of llmhation of rlglus.

co[ruJsofir

Dee{mlnrlhing aftGm# tuicklc rnuftl: a Grltlcat ,tpp in racognhiry the dignit}r.
vulnerrblltty, md hurnrnlly of permru h pqfffio8lpNl d$rur. lt lr a necerrary and
qr€r*le rdsrm thet etlgnr lknyc'r larcr rrrith fipfueq $obcl ffiardt and the valuer
of thcCorulitrtbn of lGrqflt
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Report of thc Deportmcntal Cornraittee on lustlce and Legol Affalrs on lts consldcrotlon of the Panal
Code (Amendment) BllI (Notlonal Assembly Elll No. 53 of 2024
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