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CHAIRMAN'S FORWARI)

The Public Investments Committee is one of the three watchdog Committees in the National

Assembly that examines reports of the Auditor-General laid before the National Assembly to

ensure probity, efficiency and effectiveness in the use of public funds. The Committee is

established pursuant to National Assembly Standing Order 206 to examine the working of public

investments on the basis of their audited reports and accounts. This ensures implementation of
Article 229(8) of the Constitution of Kenya, 2OlO on reports laid before the House by the

Auditor- General, which provides that, "within three months after receiving an audit report,

Parliament shall debote and consider the report and take appropriate action".

The inquiry by the Public Investment Committee into the procurement process of the Excisable

Goods Management System (EGMS) by the Kenya Revenue Authority (KRA) begun towards

the end of the Eleventh Parliament. The inquiry was occasioned by widespread media reports on

the alleged irregularities in the procurement process of the EGMS by the KRA. After a
considerable inquiry into the matter, the Eleventh Parliament's PIC resolved to request the

Auditor-General to conduct a special audit on the matter to enable the Committee to objectively

conclude on the matter. By the time the special audit report was ready in July 2017; the term of
the Eleventh Parliament came to an end and therefore, the matter could not be considered by the

PIC then.

The PIC of the Twelfth Parliament begun considering the said Special Audit report and during

the inquiry, the Committee met with the following- individuals and entities: the Commissioner

General, Kenya Revenue Authority; the Chief Executive Officer of the Kenya Bureau of
Standards; the Chief Executive Officer of the Kenya Anti-Counterfeit Agency; the Hon. Joshua

Kutuny, Member of Parliament for Cherengani Constituency; the Management of SICpA

Solutions SA in Switzerland;the Solicitor-General; the Management of the Kenya Association of
Manufactures; Management of the Public Procurement Regulatory Authority (ppRA); and, the

Office of the Auditor-General (OAG).

In its inquiry, the Committee sought to establish whether the whole procurement process was

conducted in accordance with the provisions of the Public procurement and Asset Disposal Act
2005; whether Legal Notice No. I l0 of June 2013 and Gazette Notice No. 12856 of 5th

September,20l3 were passed in accordance with the provisions of the Statutory Instruments Act
2013 and whether the public got value for money from the whole process.
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In October 2017, a public interest litigation (Petition No. 532 of 2017) was filed in the High

Court relying heavily on the findings of the Special Audit Report. A judgment was rendered on

l2tl,March,20l8 invalidating Legal Notice No.110 of June,20l3, Legal Notice No. 53 of 2018,

GazetteNotice 12856 of 5th September, 2013 and the whole procurement process of the EGMS

by the KRA. The matter has since been appealed and is pending before Court. It is important to

note that the prayers sought in the petition were largely similar to the Committee's Terms of

Reference.

This Report contains submissions by all the individuals that appeared before the Committee;

observations and recommendations arising from the inquiry.

The Committee records its appreciation to the Offices of the Speaker and the Clerk of the

National Assembly for the support accorded to enable it undertake its mandate successfully. The

Committee further extends its appreciation to the Office of the Auditor- General for the services

they offered the Committee during the entire inquiry and also thanks all the witnesses who

appeared before it for the purposes ofadducing evidence.

May I also extend my appreciation to my fellow Members of the Committee whose immense

contributions and dedication to duty has enabled the Committee to produce this report.

On behalf of the Public Investments Committee, and pursuant to National Assembly Standing

Order 199(6), it is my pleasant duty and honour to present this report on the "Inquiry into

Procurement and Implementation of the Excisable Goods Management System for Printing,

Supply, and Delivery of Security Revenue Stamps Complete l{ith Track und Trace System, and

an Integrated Production Accounting System by the Kenya Revenue Authority " for consideration

and adoption.

HON. ABD SHARRIF NASSIR, MP

CHAIRPERSON. PUBLIC INVESTMENTS COMMITTEE
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EXECUTIVE SUMMARY

B ackgro u n d I nfor mat io n

The inquiry by the Public Investment Committee (PIC) into the procurement process and

implementation of the Excisable Goods Management System (EGMS) by the Kenya Revenue

Authority (KRA) begun towards the end of the Eleventh Parliament. This was occasioned by

widespread reports on alleged irregularities in the procurement process of the EGMS. After an

initial inquiry into the matter, PIC of the Eleventh Parliament resolved to request the Auditor-

General to conduct a Special Audit on the matter to enable the Committee objectively consider

the matter. By the time of completion of the Special Audit, the term of the Eleventh parliament

had come to an end and therefore, PIC could not consider the matter. The matter was therefore

taken up by the successor PIC of the Twelfth parliament.

In the said Special Audit Report, the Auditor-General observed that there were igegularities in
the procurement process of the EGMS with respect to:

(a) alteration of substance of the Expression of Interest (EOI) contrary to section 59(3) of
the Public Procurement and Asset Disposal Act 2005;

(b) failure to ensure availability of sufficient funds prior to initiating procurement

proceedings contrary to section 26(6) of the Public Procurement and Asset Disposal

Act 2005; and,

(c) failure to submit LegalNotice No. I l0 of 2013, Gazette Notice No. 12856 of 2013 to

the National Assembly for approval in line with the provisions of the Statutory

Instrument Act,2013

Petition No. 532 of 2017

On 19ft October 2Ol7,lvtu. Okiya Omtatah Okoiti filed a Petition No.532 of Z0l7 in the High
Court against the Commissioner General of KRA, the Cabinet Secretary for the National

Treasury and SICPA Solutions SA ("SICPA") - the Swiss firm that had been awarded a tender

by KRA to implement EGMS. In his petition, Mr. Okiya Omtatah faulted the legality of both

Legal Notice No. I l0 of lSth June 2013 and Gazette Notice No. 12856 of 5th September, 2013

for falling short of the constitutional requirements of public participation and compliance with
procurement process of the impugned EGMS by the KRA. The issues raised for determination in
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the said Petition were essentially similar to the Terms of References (ToRs) under which the

Auditor General prepared the Special Audit. These issues were-

(a) whether there was adequate public participation in the enactment of the impugned

Gazette notices and in the decision to acquire and implement the EGMS;

(b) whether KRA violated the law governing direct procurement in awarding the tender to

SICPA;

(c) whether the impugned legal instrumenls were void on grounds that they were enacted in

a manner that violoted the Constitution and the Statutory Instruments Act;

(d) whether the imposition of the tax created an unfair tax burden on the public and the

manufacturers and whether it offended the provisions of Article 43 (1) (a),(c), A @) of

the Constitution; and,

(e) whether the EGMS system duplicated functions of KEBS and the Anti-Counterfeit

Agency.

The High Court rendered its judgment and determined inter alia that, KRA violated the

provisions of the Statutory Instruments Act 2013 in procuring the EGMS by not undertaking

public participation exercise on the regulations and directly procuring the EGMS. This offended

the provisions of Public Procurement and Disposal Act 2005. The imposition of exercise duty of

(Kshs 1.50y: was bound to have an impact on the rights to clean water in adequate quantities as

provided for under Article 43 (l)(d) of the Constitution.

From the above findings, the Court, in line with the provisions of Article 23(3) of the

Constitution declared that-

(a) the repealed Legal Notice No. I t0 of l8'h June, 2013 and Gazette Notice No. 12856 of 5th

September 2013 were enacted in a manner inconsistent with the provisions of the

Constitution and the Statutory Instruments Act, hence they were null and void;

(b) the Legal Notice No. 5i of j}'h March, 2017 was enacted in a manner that was

inconsistent with the provisions of the Constitution and the Statutory Instruments Act in

that there wos no adequate public participation prior to its enactment, hence the same is

null and void;

(c) Legal Notice Number 53 of 30th March, 2017 on the introduction of an excise duty on

bottled ll/ater, Juices, Soda and other Non-Alcoholic Beverages and Cosmetics be

quashed;
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(d) KRA crafts and implement a meaningful progromme of public participation and

stakeholder engagement in the process of the tendering Tender Number KRA/H7S/D7-

423/2014-2015 and or to ensure that the direct procurement meets the strict stotutory

requirements of Section 103 (2) (a) to (e) of the ppDA of 2005; and,

(e) the award of Tender Number KRA/HQS/DP-423/2014-20|5 for the EGMS awarded by

the KRA to SICpA be quashed.

KRA and SICPA appealed against this ruling at the Court of Appeal, faulting the High Court for
misapplying itself to the applicable law for the award of the tender and wrongly finding that the

Legal Notices relating to EGMS amounted to the imposition of new taxes. KRA and SICPA

applied for a Stay of the Orders granted by the High Court arguing that their appeal had a high
chance of success and that implementation of the order by the High Court would lead to a
colossal loss of public funds to the government both in terms of the investment into EGMS and

loss of Excise revenue.

On lle May,2018, the Court of Appeal granted a stay of the Orders of the High Court pending

the hearing and determination of the appeal. Mr. Omtatah, thereafter, moved to the Supreme

Court to appeal against the grant of the stay orders by the Court of Appeal. The application is
also pending before the Supreme Court.

Individuals/Entities met by Co mmittee

During consideration of the findings of the special audit, the Committee met with the following
individuals/entities :

(l)

(2)

(3)

(4)

(s)

(6)

(7\

(8)

(e)

The Commissioner General, Kenya Revenue Authority;

The Chief Executive Officer of the Kenya Bureau of Standards;

The chief Executive officer of the Kenya Anti-counterfeit Agency;

The Hon. Joshua Kutuny, Member of Parliament for cherengani Constituency;

Management of SICPA Solutions SA in Switzerland;

The Solicitor General;

Management of the Kenya Association of Manufactures;

Management of the Public Procurement Regulatory Authority; and,

Office of the Auditor General.
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Observations by the Committee

The following is a summary of the observations made by the Committee based on evidence

adduced by above witnesses who appeared before it:

Procurement Process

(l) Pursuant to section 78 of the Public Procurement and Disposal of Assets Act 2005, an

Expression of Interest (Eol) which as provided for in sub-section (l) is in form of a notice

inviting persons to submit expressions of interest is a pre-qualification requirement and

does not constitute a tender as envisaged in section 59(3) of the Public Procurement and

Disposalof Assets Act 2005.

(2) The Committee further observed that although the Deputy Commissioner for Procurement

and Supplies Services wrote to the Evaluation Committee requesting a review of the

expression of interest report to consider the impact of the digitization on KRA, there was

no evidence tabled before the Committee to show that the action by the Deputy

Commissioner interfered with the independence of Evaluation Committee as the

Committee solely developed the evaluation criteria for the tender.

(3) That although section 26(6) of the Public Procurement and Disposal Act provides that a

procurement entity shall not commence any procurement procedure until it is satisfied that

sufficient funds have been set aside in its budget to meet the obligations of the resulting

contract, the Committee observed that the EGMS programme was to be a self-funding as

the manufactures were charged Kshs. 1.00 per stamp. The question of whether section 26

(6) of the Public Procurement and Disposal of Assets Act was complied with by KRA may

not therefore be sustained in light of the self-funding nature of the EGMS programme.

Further, the evidence adduced by the Hon. Joshua Kutuny with respect to irregularities in

the procurement process was not substantiated.

(4) Based on the evidence adduced by KRA, the Committee observed that the need to review

the pricing mechanism and consequently the contract may have been justified by the

expansion of the scope of excise goods which the EGMS was to be used on and the need to

ensure sustainability of the programme.
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(5) The Committee observed that KRA sought advice from the Solicitor-General and the

Public Procurement Regulatory Authority in seeking to renegotiate with SICpA the

contract terms.

(6) Based on evidence submitted to the Committee, it was not possible for KRA to procure an

alternative manufacturer to produce a stamp with design and security features compatible

with tracking platform designed by SICPA without transfer of intellectual property rights to

another supplier by SICPA.

(7) Further, based on evidence adduced to the Committee, the Committee observed that an

alternative or substitute for the service to be provided by SICPA to KRA would have led to

loss of public funds as a new contract with a different supplier would have led to
installation of new systems at a cost despite there being existing systems already installed

by SICPA at KRA.

(8) In view of paragraphs (7) and (8), the use of direct procurement by KRA met the

requirements of section 74(2) of the Public Procurement and Disposal Act .

(9) The Committee observed that the Office of the Attorney-General gave clearance for the

execution of the contract between KRA and SICPA in terms of compliance with the Public

Procurement and Disposal Act 2005 and Public Procurement and Disposal Regulations,

2006 in regard to the procurement process.

(10) In light of paragraph (9) above, the procurement of the EGMS by KRA in the First, Second

and Third contracts through SICPA complied and conformed with the Public Procurement

and Disposal of Assets Act.

Valuefor Money

(ll) Based on evidence adduced before the Committee, the issue for value for money in the

procurement process by KRA was taken into consideration based on the following
grounds-

1.1



(a) The EGMS system was geared towards eliminating the manual method of affixing

excise and revenue stamps which led to loss of revenue collection due to rampant

counterfeiting of stamps.

(b) The objective of the EGMS was also to widen the tax bracket which would have

increased the amount of tax collected by KRA.

(c) As a result of the implementation of EGMS , there has been an increase in amounts of

excise duty collected for example on certain consumer goods like wines and spirits

where collection of excise duty had increased between 12o/o and 43Yo.

(d) The use of direct procurement by KRA in the third EGMS contract reduced the cost

from Kshs. 1.7 which would have been the cost of the previous contract arrangement

to Kshs. 1.417 as it allowed for renegotiation of the arrangement between KRA and

SICPA.

(e) The EGMS can assist other government bodies such as the Kenya Bureau of

Standards and the Anti-Counterfeit Agency in matters relating to fight against

counterfeiting and ensuring quality and standards of consumer goods.

(12) The Office of the Attorney-General through the Solicitor-General confirmed that having

reviewed the contract documents submitted by KRA, the execution of the contract between

KRA and SICPA ensured and promoted prudent use of tax payers' resources to achieve a

cost effective procurement.

(13) The evidence adduced by the Kenya Association of Manufacturers with regard to the cost

of implementation of the EGMS was not substantiated.

Submission of Legal Notice 110 of 2013

(14) The Committee observed that KRA had alluded to the fact that the National Treasury had

submitted the Legal Notice ll0 of 2013 to the National Assembly together with other

budget documents.

(15) The Committee also observed that the Excise Duty (Excisable Goods Management

Systems) Regulations , 2Ol7 which sought to repeal the Legal Notice I t 0 of 201 3 were also

submitted to the National Assembly and received in the Office of the Clerk of the National
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Assembly vide a letter copied to the Chairperson of the Delegated Legislation Committee

dated I lth April, 2017.

(16) The Committee therefore observed that KRA did not violate the Statutory Instruments Act,

2013 in terms of submission of Legal Notices to the National Assembly as the National

Treasury did indeed submit the respective Legal Notices to the National Assembly in

accordance with the law.

(17) The Committee further observed that pursuant to section I l(l) of the Statutory [nstruments

ActNo.23 of 2013, the Cabinet Secretary forNational Treasury is required to ensure that

within seven sitting days after the publication of a statutory instrument, a copy of the

statutory instrument is transmitted to the responsible Clerk for tabling before the respective

House of Parliament. Further, section ll(3) of the Statutory Instruments Act No. 23 of
2013 provides that the responsible Clerk shall register every statutory instrument

transmitted to the House for tabling.

(18) The Committee noted that the House was however on recess and the Regulations were

subsequently tabled in the House on 1Oth May,2017 a date which was within the prescribed

seven sitting days.

(19) The Committee also observed that, following the tabling, the said Regulations stood

referred to the Committee on Delegated Legislation for consideration pursuant to Standing

Order 210 of the National Assembly Standing Orders and section 12 of the Statutory

Instruments Act No. 23 of 2013, which provides that every statutory instrument issued,

made or established after the commencement of the Act shall upon tabling before the

respective House of Parliament stand referred to the Committee established for the purpose

of reviewing and scrutinizing statutory instruments.

(20) Further, pursuant to section l5(l) of the Statutory Instruments Act No. 23 of 2013, the

Committee is required to make a report to the House containing only a resolution that the

statutory instruments referred to the Committee be revoked and unless a specific provision

exists in law requiring an express approval of the House on specified regulations (such as

those under the Elections Act, 201l, Parliament does not engage in approving or amending

13



all or part of statutory instrument. Only an annulling resolution is contemplated where the

relevant Committee moves the House to resolve as such, within the specified period.

(21) Additionally, section l5(2) of the Statutory Instruments Act No. 23 of 2013 further

provides that "where the Committee does not make the report referred to in subsection (l)

within twenty-eight days after the date of referral of the statutory instrument to the

Committee under section 12, or such other period as the House may, by resolution approve,

the statutory instrument shall be deemed to have fully met the relevant considerations

referred to in section l3 of the Act.

(22) ln view of the foregoing, the Committee observed that the Committee on Delegated

Legislation did not however meet to deliberate on the Regulations and make a report to the

House within twenty-eight days after the date of referral of the Regulations to the

Committee as required by law. In this regard, the Committee observed that the Excise Duty

(Excisable Goods Management Systems) Regulations, 2Ol7 came into force on 71h June,

2017, which is twenty-eight (28) days after l0th May,2017 in accordance with the

provisions of sections ll, 12 and l5(2) of the of the Statutory Instruments Act No.23 of

20t3.

Public Participation

(23) The KRA demonstrated to the Committee that it undertook public participation by

engaging affected sectors in the excise industry including manufacturers of tobacco, wines

and spirits and held consultative meetings carried out in different dates as detailed in the

Report. The Kenya Association of Manufacturers confirmed to the Committee of having

engaged in consultations with KRA and National Treasury regarding the implication of

EGMS on manner of doing business by manufacturers further evidencing that KRA

engaged in public participation. There is however need for KRA to be conducting extensive

public participation prior to implementing systems such as EGMS including consulting the

consumers of excisable goods.

Inefliciencies due to Duplication of Work

(24) The Committee observed that, there is a likelihood of duplication of work between KRA,

Kenya Bureau of Standards and the Anti-Counterfeit Agency due to the multiplicity of

stamps and systems used by the three bodies in performance of their respective functions.
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Need for coordinated efforts in Procurement

(25) The Committee also observed that, it would be more prudent for the KRA, Kenya Bureau

of Standards and the Anti-Counterfeit Agency, to have procured the EGMS services

together noting the system is relied upon by the three bodies so as to ensure a coordinated

approach in dealing with counterfeits which would in turn reduce loss of public funds

occasioned by reduction in amount of taxes collected by KRA as a result of counterfeit

goods.

Pending cases

(26) The Committee observed that the High Court Case (Okiya Omtatah Okoiti v. KRA, -

Petition Number 532 of 2017) which had declared the procurement process of the EGMS as

being irregular and against the law was appealed by KRA and SICPA and stay orders

against the decision of the High Court granted by the Court of Appeal. The appeal against

the stay orders was subsequently filed by Okiya Omtatah at the Supreme Court and is still
pending and hence the stay orders are still in effect. The Committee observed that the court
processes were a threat to the implementation of the EGMS which would lead to loss of
public funds.

Background Information of SICpA

(27) The Committee observed that SICPA is a Swiss company and is a worldwide leader

of security inks for currencies and sensitive documents, including identity documents for
secure traceability of products subject to excise duties, such as alcohol and tobacco stamps.

The Committee also observed that SICPA has presence in over 30 countries including
Morocco, Tarzania and Brazil.

(28) Despite the Committee writing to the Ministry of Foreign Affairs (Kenya) asking for any

information regarding impropriety of SICPA in other countries, the Committee had not

received any response at the time of compiling its report.

Commencement of the Contracts

(29) Based on evidence adduced by the Solicitor-General, the Committee observed that the

First Contract commenced on l8s April, 2013 and was for duration of 5 years. The contract

was however terminated upon the execution of the Second Contract. The second Contract
15



commenced in February 2016 when the'First Milestone Achievement Certificate'was

issued and shall run for five years.

(30) KRA was advised by PPRA and Office of the Attorney-General that they could proceed

with the procurement process.

C o mmittee's Re co m me n datio n s

Based on the observations, the Committee recommends that -

Whereas Kenya Association of Manufacturers and Kenya Revenue Authority

confirmed that there was public participation in the roll-out of the Excisable Goods

Management System, the Kenya Revenue Authority, the Kenya Bureau of

Standards and the Anti-Counterfeit Agency should conduct extensive and all-

inclusive public participation prior to implementing systems such as EGMS.

2. Subject to paragraph (l) above, Parliament should legislate on a law on public

participation as provided for in the Constitution.

The Kenya Revenue Authority should share their current Excisable Goods

Management Systems with the Kenya Bureau of Standards and the Anti-

Counterfeit Agency at no extra cost to the manufacturers.

4. Upon expiry of the existing contract, the Kenya Revenue Authority, the Kenya

Bureau of Standards and the Anti-Counterfeit Agency should develop 
^

multifunctional stamp for use by the three government entities, or any other that

will need the system, which will ensure efficient monitoring and reduce wastage of

public funds utilized in developing different stamps.

5. Parliament should amend the relevant laws to exempt "plain drinking water" from

any taxation.

I

3
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CHAPTER ONE

1.0 Introduction

1.1 Mandate of the Committee

l. The Public Investments Committee is established under Standing Order (S.O.) 206. The

Committee is responsible for the examination of the working of public investments on the

basis of their audited reports and accounts. The Committee is also mandated with examining

the reports and accounts of the public investments; examine the reports, if any, of the

Auditor General on the public investments; and, examine, in the context of the autonomy

and efficiency of the public investments, whether the affairs of the public investments, are

being managed in accordance with sound financial or business principles and prudent

commercial practices. In executing its mandate, the Committee is guided by: the National

Assembly Standing Orders 2013; the Constitution of Kenya; the National Assembly

(Powers and Privileges) Act (Cap. 6); the State Corporations Act (Cap. 446); public

Procurement and Disposal Act, 2005; Public Procurement and Disposal Regulations, 2006;

Public Procurement and Assets Disposal Act,2015; Public Finance Management Act, 2012;

the Public Audit Act 2003, and, the Public Audit Act, 2015 among others.

1.2 Committee Membership

2. The Committee on Public Investments as constituted by the House in December Z0l7
comprises of the following Members: -

Name of Member Constituency Party

Hon. Abdullswamad Sharrif Nassir, MP Chairperson Mvita ODM

Hon. Ahmed Abdisalan lbrahim, MP Vice-

Chairperson

Wajir North ODM

Hon. (Dr.) Chrisantus Wamalwa Wakhungu C.B.S, Mp Kiminini Ford Kenya

Hon. Raphael Bitta Sauti Wanjala, MP Budalangi ODM

Hon. Justus Kizito Mugali, MP Shinyalu ODM
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Hon. Gladys Nyasuna Wanga, MP Homa-Bay

County

ODM

Hon. John Muchiri Nyaga, MP Manyatta JP

Hon. (Prof.) Mohamud Sheikh Mohammed, MP Wajir South JP

Hon. Babu Owino PaulOngili, MP Embakasi East ODM

Hon. James Githua Kamau Wamacukuru, MP Kabete JP

Hon. Joash Nyamache Nyamoko, HSC, MP North Mugirango JP

Hon. Mary Wamaua Waithira Njoroge, MP Maragwa JP

Hon. Mohamed Hire Garane, MP Lagdera KANU

Hon. Omar Mohamed Maalim Hassan, MP Mandera East EFP

Hon. Paul Kahindi Katana, MP Kaloleni ODM

Hon. Purity WanguiNgirici, MP Kirinyaga County JP

Hon. Rashid Kassim Amin, MP Wajir East WDM.K

Hon. Zachary Kwenya Thuku, MP Kinangop JP

3. PIC is currently facilitated by the following officers serving in its secretariat:-

Mr. Evans Oanda - Senior Clerk Assistant

Ms. Marlene Ayiro - Senior Legal Counsel

Mr. Thomas Ogwel - Fiscal AnalYst I

Mr. Alex Mutuku - Senior Sergeant-at-Arms

Mr. Mohamed Boru - Third Clerk Assistant

Ms. Sharon Rotino - Research Officer III

Ms. Noelle Chelagat - Media Relations Officer III

Ms. Winnie Atieno - Audio Recording Officer
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1.4

4

Justification of the Inquiry

Pursuant to its mandate, the Eleventh Parliament's Public Investments Committee

commenced investigations into the alleged irregularities in the procurement process and

implementation of the Kenya Revenue Authority (KRA) Tender No. KRA/HQS/DP-

423/2014-2015 for Excisable Goods Management System (EGMS) for Printing, Supply and

Delivery of Security Revenue Stamps Complete with Track and Trace System, and

Integrated Production Accounting System awarded to SICPA Security Solutions, SA on l7m

July.20l5.Several concerns on the procurement process were raised in the course of
investigations. The previous PIC therefore requested the Auditor-General to conduct a

Special Audit on the KRA tender for provision of Excise Goods Management System

(EGMS). The Auditor-General conducted the requested Special Audit and flagged several

issues termed as irregularities and culpabilities in a report submitted to the National

Assembly on 30frJune,2017.It is on the basis of the aforementioned Special Audit Report

that the Public Investment Committee of the 126 Parliament draws its mandate to examine

the matter.

5. The ToRs of the Committee were based on the findings of the Auditor-General's Report on

the following issues:

(a) Historical background of the EGMS;

(b) Review of procurement process in line with the provisions of the PPDA 2005 and

Statutory Instrument Act 2013;

(c) Review of Legal Notice No. I l0 of lseJune 2013 and Gazette Notice No. 12856 of
5thSeptember 2013;

(d) Application of the Excise Goods Management System; and

(e) Value for Money.

1.5 Committee Proceedings

In its inquiry into the matter, the Committee held fourteen (14) sittings in which it examined

evidence from the following witnesses:

(a) The Commissioner General, Kenya Revenue Authority ;

6

19



(b)

(c)

(d)

(e)

(0

(e)

(h)

(i)

0)

The Chief Executive Officer of the Kenya Bureau of Standards;

The Chief Executive Oflicer of the Kenya Anti-Counterfeit Agency;

The Hon. Joshua Kutuny, Member of Parliament for Cherangani;

Management of SCIPA Solutions SA in Switzerland ;

The Solicitor General;

Management of the Kenya Association of Manufactures (KAM);

Management of the Public Procurement Regulatory Authority (PPRA);

Office of the Auditor-General; and

Visit to SICPA Headquaters in Switzerland

20



2.1

CHAPTER TWO

2.0 Background Information

7

Introduction

Kenya is currently implementing Vision 2030 under the 2018/2022 Medium Term

Expenditure Framework (MTEF). At the heart of the current MTEF is the implementation of
the Big-4 Agenda that bears the pillars of manufacturing; universal health; housing and food

security. To achieve these, there is need to develop a corroborative effort in resource

mobilization; seal revenue leakages; and apply the available scarce resources in prudent

manner. Several initiatives have been devised in the recent past geared towards achieving

the above initiatives. Key among them is the introduction of revenue stamps and the EGMS

by the KRA.

2.1.1 Implementation of Revenue Stamps

8. The need to affix excise stamps on excisable goods came into operation in Kenya in 2003.

Its implementation was rolled out in three phases:

(a) Phase l(2003): on tobacco (Excise stamps only);

(b) Phase 2 (2007): on tobacco, wines and spirits (excise stamps only); and,

(c) Phase 3 (2012): on tobacco, wines and spirits (excise stamps plus track and trace).

9. The objective of introduction of the excise stamps was not only to enhance revenue

collection butalso to counter illicit trade including illicit imports; and to make it possible for

traceability of excisable products within the supply chain.

10. According to the Kenya Revenue Authority (KRA), the benefits that were derived from the

introduction of excise stamps since 2003 had significantly declined by 2009 dueto rampant

incidences of counterfeiting of the excise stamps leading to excise revenue losses

occasioned by tax evasion. There was therefore an urgent need to develop a more reliable

framework to address this.
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2.1.2 Bodies Involved in the Fight against Illicit Trade and Import

ll.ln Kenya, there are a number of entities involved in combating illicit trade, counterfeiting

and tax evasion. These include -
(a) the Kenya Revenue Authority;

(b) the Ministry of Health;

(c) the Department of Weights and Measures;

(d) the Kenya Copyright Board;

(e) the Ministry of Agriculture;

(0 the Anti-Counterfeit Agency; and,

(g) the Kenya Bureau of Standards among others.

12. The complementarity function of government multi-agency teams in combating counterfeits

is provided for under section 3 of the Anti-Counterfeit Act 2008.1

2.2 Global Standards on Features of a Security Stamp for Track and Trace System

13.Track and Trace systems are globally recommended as a means of countering illicit

production and sales activities. According to the World Health Organization (WHO)

Framework Convention on Tobacco Control (FCTC) Report (2010), the technology

available for track and trace system needs to have affixing unique, non-removable, secure,

identifiable markings on a product such as a packet of cigarettes.2lt should also be able to

contribute to information-sharing among parties through the global information-sharing

focalpoint of the proposed track-and-trace regime and also provide for modification to some

extent with existing national and regional track-and-trace/control systems available and be

compatible with other global track-and-trace regimes available.

14.ln order to meet the objectives of the protocol on combating illicit trade for example in

tobacco products, marking technologies used on such products need to fulfil the

requirements indicated in the areas listed below-

(a) Human-readability-markings must use characters that are comprehensible by people

from a range of linguistic backgrounds;

lAnti-Counterfeit Act 2008, s 5 on multiagency team in combating counterfeit
2 FCTC/COP/INB-IT/4/INF.DOC./ 122 February 201 0
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(b) Uniqueness- every individual tobacco product must have a globally unique

identification;

(c) Security-it should be impossible for external stakeholders to decrypt the complete

marking without accessing a national, regional or global track-and-trace system;

(d) Integration- all saleable units subject to tax by the authorities require a unique,

serialized identity that can be exchanged by electronic means along the entire supply

chain, starting from the point of manufacture;

(e) Compliance-national or regional regulatory requirements must be respected;

(0 Size-to be printable at pack level, markings must respect the size limitations of the

products being marked;

(g) Ease of production-markings need to be easily and quickly produced in order to meet

the requirements of today's fast-moving international supply chains; and

(h) Cost-effectiveness-as the parties negotiating the draft protocol are aiming for a

standard solution, applicable globally; the resource limitations of developing countries

need to be respected. In addition, costs to parties should not hinder the implementation

of a global track-and-trace solution.

2.3 Establishment and Mandate of Kenya Revenue Authority

15. The Kenya Revenue Authority is established under the Kenya Revenue Authority Act

(1995)as a government agency for collection and receipt of all revenue. In the execution of
its mandate, the KRA enhances mobilization of government revenue while providing

effective tax administration and sustainability in revenue collection3. The Board and the

Management of KRA have since its inception spent time and resources setting up systems,

procedures and the adoption of new strategies aimed at enhancing the operational efficiency

of the Authority.

16.ln order to realize its mandates, the Authority administers a number of statutes relating to

revenue collection specified under Part I of Schedule I of the Kenya Revenue Authority Act

l995such as the Income Tax Act, Customs and excise Act and the Value Added Tax Act,

among others.

3Kenya Revenue Authority Act 1995, sis 3 & 5 on establishment and functions of the authority
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2.3.1 Excise Goods Management System (EGMS)

17. The EGMS was introduced by the Kenya Revenue Authority as a means of improving

excise revenue collection. According to the KRA, its implementation started in 2012

initially with tobacco, wines and spirits. The system sought to address the challenges that

the KRA was facing in revenue collection-

(a) Illicit trade - evidence available at the time of introducing the EGMS indicated large

scale counterfeiting of branded products and illicit production by underground

manufacturers. For instance, T\Yo of the wine products in the market were illicit/

counterfeit in 2009. Illicit trade undermines revenue collection through tax evasion

besides undercutting genuine manufacturers.

(b) Production traceability - even among genuine manufacturers, the ability to monitor

actual production was lacking. Audits carried out among tobacco and alcohol

producers revealed significant discrepancies between declared production and

revenues received through the banking system.

(c) Illicit imports - there was widespread parallel importation of branded products on

which tax was not paid. The affixation of excise stamps discourages such practice

which undermines genuine brand owners.

l8.At factory level, the EGMS enables KRA to tally and tag all products with a unique

electronic code that enables subsequent tracking of the product in the market place. At the

retail level, tracking is done through field surveillance teams that use specialized code

readers to authenticate the producC. Countries such as Albania, Turkey, Philippines,

Morocco, Canada and USA (California and Massachusetts States) have implemented the

system. Therefore, EGMS will essentially ensure the following:

(a) enable enforcement by Public, retailers and distributors;

(b) enhancethe stamp as a tool for production and tax accounting;

(c) ensurecontinuous tracking and tracing of the stamp along the supply chain;

(d) facilitatefield interdiction of illicit production;

(e) ensuresrealtime tracking of production;

(0 eliminatepotential for abuse and corruption among fieldstaff.

4KRA's letter to the Committee Ref: KRA/5/1002/5(378) dated 9th November 2018

24



2.4 Summary of the Procurement Process for the EGMS

2.4.1 Expression of Interest (EOD for Provision of Security Printing and Digital Solutions

l9.The procurement process was initiated on lgthAugust, 2010 through KRA's advertisement

for the Expression of Interest for the provisions of security printing and digital Solution for

revenue protection.

20. The Expression of Interest went through the following processes:

(a) the expression of interest was opened on 22 September 2010;

(b) twenty one (21) bidders demonstrated interest in the Expression;

No. Name of Bidder

I Lantent Image Tech Ltd

2 Garsu Pasaulis UAB

3 De La Rue Currency & Security Printing Ltd

4 Tall Security Print Ltd

5 The copy Cat Ltd

6. Giesecke Devrientfze

7 Boertscgh Intemational GMBH

8 MFI Office Solutions Ltd

9 Authentic Ltd

l0 AllamiNyamda

ll Shanghai Fudan Techsan Techsan New Tech Ltd

t2 Madras Security Printers Private Ltd

l3 Bytwise Ltd

14. 3M South Africa

l5 Edaps Consoltium

16. Joh Enschede

t7 American Bank Note Co

18. Filtrona PLC

19. Gapsons papers Ltd

20 SICPA Security Sol SA

2t Holostik India Ltd
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(c) nine bidders (9) were pre-qualified to submit their Request for Proposal;

i. Edaps Consortium - Ukraine

ii. Holistik India Ltd. - India

iii. De La Rue Currency and Security Print - Kenya

iv. Madras Security Printers Ltd - India

v. Authentic Inc. - USA

vi. SICPA Security Solutions SA - Switzerland

vii. Filtirona PLC

viii. Tall Security Print Litd

ix. American Ban Note Ltd

(d) on l7h June 2011, the tender documents were issued to the nine (9) pre-qualified

firms;

(e) a pre-bidding briefing was held on 5th July,20ll with three addenda subsequently

being issued on 28 July, 201 l, 25 August 20ll and I September 201 I ;

(0 the tender closed on Friday 2 September,ZDll at noon and six (6) firms out of the

nine (9) pre-qualified frms responded;

(g) all the six responding firms qualified for vendor evaluation stage except De La Rue

Currency & Security Print Ltd which failed to provide a sworn Anti-Corruption

Affidavit;

(h) two firms namely Authentic Ltd and SICPA Security Solutions SA passed thevendor

evaluation and proceeded to Technical Evaluation;

(i) technical Evaluation was completed on 22nd September, 201I following which

Authentic Ltd failed to make it to the cut-off score of 687o set for the Technical

Evaluation;

C) SICPA Security SA therefore emerged as the only qualified bidder after technical

evaluation;

(k) the Financial Evaluation was carried out on 30 September, 201I with one qualifying

bid being opened;
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(l) the financial proposal presented by SICPA Security Solutions SA was for an annual

project cost of Euros 6,696,900.00 and a total cost of Euros 20,090,700.00 for a

period ofthree (3) years;

(m) the overall cost quoted was in excess of the budget envisaged and since the project

had not been funded, the procurement process was terminated on the grounds of
affordability; and,

(n) on 2l't October, 2011 all, the six (6) bidders who had been issued with tender

documents were informed of the termination of the procurement process.s

2.4.2 Tender NO. KRA/HQSilCB-03712011-2012 Printing, Supply and Delivery of
Security Revenue Stamps Complete with Track and Trace System, and Integrated

Production Accountin g System

Zl.The requirements for the new Tender were reviewed and segregated to allow for a phased

implementation approach. The rationale was that a phased implementation would counter

challenges arising from inadequate funding.

22.The tender had three components namely: Stamps Printing; Track and Trace Software

Platform; and, Production Line Accounting System.

23.The tender was re-advertised with the following distinct features:

(a) to acquire a security revenue stamp with Digital capability for process data

capturing, audit and authentication;

(b) a production accounting system with a capability to remotely monitor activities at

production line level;

(c) a track &trace system with ability to identify illicit fake stamps; and,

(d) a business intelligence capability to help in revenue forecasting and identification of
problem areas.

5KRA letters to 6 bidders ( De La Rue Currency 7 printing Security Print Ltd, Edaps Consortium, Holistic India Ltd,
Madras Security Printers, & Sicpa Security Solutions Sa ) signed by Grace Murichu - Kariuki (Deputy
Commissioner for procurement and Supplies Services ) informing them of termination of procurement proceedings
fonhwith due to inadequate funds.
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a

24.The procurement was done through International Competitive Bidding with the Tender

being advertised on 25th April,2012.

25. Seven (7) firms responded by the closing date on 30thMay, 2012 namely-

(a) Edaps Consortium - Ukraine

(b) Holistik India Ltd. - India

(c) Security Printing Press - India

(d) De La Rue Currency and Security Print - Kenya

(e) Madras Security Printers Ltd - India

(f) Authentic Inc. - USA

(g) SICPA Security Solutions SA - Switzerland

26.The tender evaluation process commenced on 30e May,2012 with the following outcome:

(a) Four (4) firms failed under Tender Responsiveness;

(b) two (2) firms failed under the Technical Evaluation; and,

(c) One firm, namely SICPA Security Solutions SA, qualified after both Technical and

Financial Evaluation.

27.The award was therefore issued to SICPA Security Solutions SA on l4ftDecember,2012

with the following key aspects:

(a) Provision of 3,556,200,000 Security Printed Revenue Stamps for a period of five

(5) years at a totalcost of Euros20,341,464.00;

(b) Provision of Track & Trace Software Solution for a period of five (5) years at a

total cost of Euros 10,450,000.00;

(c) Provision of Integrated Production Accounting System for a period of five (5) years

at a total cost of Euros I 1,680,000.00.

28. The project was self-financing with recoveries made through the sale of stamps at a unit cost

of Kshs. 1.50 /: to cover all the three components.
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2-4.3 Tender NO. KRA^IQS/DP-42312014-2015: Excisable Goods Management System

(Printing, Supply and Delivery of Security Revenue Stamps Complete with Track
and rrace system, and Integrated Production Accounting system)

29. Phase three (3) rollout of the excise stamp covering tobacco, wines and spirits (excise

stamps plus trace and track) commenced with a discussion on the pricing structure in 2015.

The essence of this was to accommodate the large scope of product line arising from Legal

Notice No. I l0 of l Sth June 20l36and also reduce the unit cost.

(a) The cost escalation increased the cost per stamp beyond the expected levels (at a

cost of Kshs. I .871: per stamp) and this implied that the money KRA collected

from sales of EGMS stamp solutions to the manufacturers/ importers could not fully

cover the bills invoiced from SICPA.

(b) KRA opted for a direct procurement with SICPA which ended with termination of
TENDER No. KRA/HQS/ICB-037/20||10\L and signing of TENDER No.
KRA/HQS/DP-42312014-2015 to be executed from 30 october 2015. It
commenced in earnest in February 2016 when the First Milestone Achievement

Certificate was issuedT.

(c) The contract between KRA and SICPA Security Solutions SA for supply of the

EGMS was at a contract sum of a minimum of Kshs. 15,909,293,492 and a

maximum of KShs. 17,156,333,818 depending on the order made by KRA for a

period of five years.

(d) The new procurement was to achieve the following objectives:

(i) provide for project scope expansion to cover the other products not covered in

the first two phases;

(ii) provide a unified charge to cover all three project components; and

(iii) transfer the project funding risks to the service provider (SCIPA) to allow

KRA to pay a fixed charge irrespective of the number of production lines

installed.

6Legal Notice No. 110 of 18th June 2013 by the CS, National Treasury expanding scope of the products to be
covered under the EGMS except the motor vehicles either imported or assembled locally.
Tclause 3.33 of the Contract provides for start date which in the instance case begun when the First Milestone
Certificate was issued on Bear in February 2016.
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CHAPTER THREE

3.0 Evidence Submitted

3.1 Introduction

30. This Chapter contains evidence adduced by various agencies that appeared before the

Committee in the course of the inquiry and the observations made by the Committee at each

submission. In the course of its inquiry, the Committee received submissions from the

Office of the Auditor-General; the Hon. Joshua Kutuny, Member of Parliament representing

Chrengany Constituency; the Commissioner General of KRA; the management of SCIPA

Solutions SA; the Managing Director of KEBS; the Chief Executive officer of the Anti-

Counterfeit Agency; the Managing Director of the Kenya Association of Manufacturers;

and, the Solicitor General.

3.2 Special Audit by the Office of the Auditor-General

31. Dr. Sammy Kimunguyi, Deputy Director in the Office of the Auditor-General,herein

referred as 'the auditor' appeared before the Committee to adduce evidence on the Special

Audit on the procurement process and implementation of the Excise Goods Management

System by Kenya Revenue Authority. He briefed the Committee on the contents of the

Special Audit8 on the procurement and implementation of the EGMS.

32.The auditor informed the Committee that the Special Audit was conducted pursuant to a

request from the Clerk of the National Assembly through a letter referenced

KNA/PIC/CORR/20 I 6/ 172 dated I 2ft Octobe r, 201 6.

33. The Special Audit was conducted on the following Terms of Reference (TORs):

(a) Historical background of the EGMS;

(b) Review of procurement process in line with Public Procurement and Disposal Act

2005, and Statutory Instrument Act 2013;

(c) Review of Legal Notice No. I l0 of I 8th June 201 3 and Gazette Notice 12856 of 5th

September 201 3; and

sSpecial Audit Report on the Kenya Revenue Authority Tender No. KRA/HQRSIDP'42312014-2015 for Excisable

Goods Management System dated 30th June 2017.s
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(d) Application of the System and Value for Money

(a) Historical background

34. The Special Audit revealed that during the period 2003-2010, KRA relied on a manual

method of affixing Excise and Revenue stamps on excisable goods that was only limited to

tobacco, wines, spirits and beer. This method experienced rampant counterfeiting of stamps

resulting in manufacturers under declaring volumes of their products leading to under

collection of excise tax. To address these challenges, a delegation of KRA officials visited

Brazilian Inland Authority to learn the benefits of implementing a comprehensive excise

stamps management system. The team established that Brazil had put in place a system

known as SCORPIOS that was used for integrated control and tracking of cigarettes

production and that there was a possibility to customize the system to respond to specific

challenges in the Kenyan Market.

35. The Office of the Auditor General was not availed any explanation/ justification on why

KRA opted to visit only Brazil and not any other Country yet several other countries such as

Albania, Turkey, Philippines, Morocco, Canada and USA (California and Massachusetts

States) had implemented the system.

(b) Procurement process

36' The Procurement of the EGMS commenced in the year 2010 and was done at three levels as

follows:

(D The First Procurement - Tender No. KRA/HQS/060/2010-201I (EGMS 0 -

commenced in August 2010 when an Expression of Interest (EOI) was advertised

by KRA. Tenders were subsequently issued in June 201I where SICPA Security

Solutions SA emerged as the only qualifying bidder.

The special audit established a case where the then KRA Deputy Commissioner for
Procurement and Supplies Services interfered with the independence of the

evaluation committee by issuing a memo to the Chairman, Evaluation Commiffee

requesting a review of EOI evaluation report "to eliminate the aspect of digital
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solutions" with an aim of increasing the number of potential applicants. This raised

doubt on the objectivity of the evaluation report. The actions by the then Deputy

Commissioner Procurement and Supplies Services to alter the EOI tender by

eliminating the aspect of digital solutions amounted to change of substance of a

tender contrary to section 59(3) of the Public Procurement and Asset Disposal Act

(PPDA), 2005 that prohibits Procuring entities from attempting to have the

substance of a tender changed after the deadline of submitting tenders.e

The tender was thereafter terminated in September, 20ll due to budgetary

limitation an indication that KRA commenced the procurement process without

confirming that sufficient funds were available contrary to section 26(6) of the

PPDA, 200510 that prohibits procuring entities from commencing any procurement

procedure until it is satisfied that sufficient funds have been aside in its budget to

meet the obligations of the resulting contract.

(ii) The Second Procurement (EGMS II) tender number KRA/HQS/|CB-037/201l-

2012 commenced in March 2012 through International Competitive Bidding. The

tender process concluded in December 2012 with the award of the contract to

SICPA Security Solution SA. KRA and SICPA Security Solution SA entered into

contract for supply of Security Printed Revenue Stamps, Track and Trace Software

Solution and Integrated Production Accounting System for a period of five (years)

at a contract sum of Euros 42,471,464 (Kshs.4,808, 134,8871-).

On l8th June 2013, the Cabinet Secretary in charge of the National Treasury issued

Legal Notice No. ll0 (L.N ll0) that expanded the scope of items to be covered

under EGMS to include all excisable goods except motor vehicles manufactured in

or imported into Kenya.

eppDA 2005, s 59(3) of Public Procurement and Asset Disposal Act (PPDA), 2005 that prohibit change of
substance of the tender after deadline of submitting tenders
loppDA 2005, s 26 (5) prohibition of entities from commencing procurement without budget
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On l5th May 2015, the KRA tender committee approved termination of the contract

between KRA and SICPA Security Solution SA on the ground that the contract

could not cover the extended scope of excisable goods provided for under L.N No

I l0 of l8rh June 2013. Variation of the existing contract could have exceeded the

twenty-five percent (25%) allowed in section 9 of the Public Procurement

Amendment Regulations, 2013 (L.N 106).

(iii) Third Procurement -As a result of termination of the contract, KRA initiated the

third procurement (EGMS III) tender number KRA/HQS/DP/42312014-2015 as a

direct procurement involving negotiation with SICPA Security Solutions SA. These

negotiations sought to expand the scope of the contract awarded on l4th December

2012 (EGMS) and signed on lSth April 2013 to include additional items introduced

by the Cabinet Secretary of the National Treasury vide LegalNotice number I l0 of
18 June 2013. L.N. ll0 of 2013 required every package of the excisable goods

except motor vehicle, manufactured in or imported into the country be affixed with

an excise stamp.

The negotiations culminated into a contract between KRA and SICPA Security

Solutions sA for supply of the EGMS at a contract sum of a minimum

Kshs.l 5,909,293,482.001: and a maximum of Kshs.17,156,333,818.00 l:
(depending on number of orders made by KRA) for a period five (5) years.

The Special Tender committee cited existence of proprietary software that had been

procured under the contract dated December 2012 as a rationale for engaging in

direct negotiations with SICPA Security solutions SA. According to the committee,

engaging an alternative supplier would have meant compelling manufacturers to

install parallel software which would not be cost effective to the manufactures and

eventually costly for consumers.l I

I rMinutes of the Special Tender Comm ittee held on I 5fi May 201 5 in Times Towers in which the tender committee awarded SCIpA security
Solutions SA the contract citing proprietary sollware and being the only company that can do the job going by previous two advertisemens. 'Ih.y
sought refuge in Section 74(2) ofthe Public Procurement and Disposal Act 2005 which allows a procuring entity to use direcl procurement when
convinced tlat there is no altemative
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(c) Legality of Legal Notice No. 110 of 18th June, 2013 and Gazette No.12856 of 5th

September,2013

37.On lSth June 2013, the Cabinet Secretary of the National Treasury issued aLegal Notice

(L.N 110) that required all excisable goods except motor vehicles manufactured in or

imported into Kenya be affixed with excise stamps. On 5th September 2013, the

Commissioner-General of KRA issued Gazette Notice Number 12856 that prescribed the

price of an excise stamp to be one shilling and fifty cents (Kshs.l.50/:).

38. There was however no evidence that both L.N No. I l0 and G.N 12856 were submitted by

the Cabinet Secretary, National Treasury and the Commissioner-General of KRA

respectively to the National Assembly for scrutiny contrary to section I I ( I ) of the Statutory

Instruments Act,20l3.

(d) Financial imptication of implementing EGMS on cost of production

39. The Special Audit established that though manufacturers had incurred additional costs in

installation of the EGMS, they had absorbed the costs within their profit margins instead of

transferring the costs to the consumers for fear of losing on their respective market share.

The implementation of the EGMS therefore impacted on the cost of excisable consumer

goods. Among the manufactures/importers interviewed, none of them availed any evidence

to indicate that the introduction of EGMS had resulted in double taxation of the

manufactures/importers.

(e) Value for money

40. Value for Money auditing examines whether public organizations or programs have attained

effectiveness, economy and efficiency in the management of resources at their disposal. The

objective of establishing the EGMS was to widen the tax bracket thus increase tax

collections that had been threatened by counterfeiting of stamps and manufacturers under-

declaring volumes of their products. A review of data from KRA established that as a result

of implementation of EGMS in the year 2010, together with relevant statutory instruments

introduced in 2013, there was a general increase in amounts of excise duty collected by

KRA on Cigarettes, Spirits and wines within the range of l2Yo and 43Yo.
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4l.ln view of the foregoing, the special audit therefore concluded that whereas the acquisition

of EGMS by KRA realized effectiveness, there was no evidence to proof that the process

realized efficiency and economy as measures of value for money.

Legalify of issued Instruments

42.There was no evidence that the provisions of Article 94(5&6) of the Constitution and the

provisions of the Statutory Instruments Act of 2013 on National Assembly approval were

adhered to while effectingthelegal Notices No. ll0 of 18ft June 2Ol3 and No. 53 of 30tr

March 2017 respectively by the Cabinet Secretary for the National Treasury expanding the

scope of the goods under the EGMS. Similar findings can be said ofGazette Notice No.

12856 of 5n September 2013 by the Commissioner General of KRA prescribing the prices

of stamps under the EGMS. It has been held as such by the High court in petition 532 of
2017 though the Commissioner General has appealed against that decisionr2.

Value for Money

43. Whereas the acquisition of EGMS by KRA realized effectiveness, there is no proof that the

process realized efficiency and economy as other important measures of value for money

since the contract was single sourced hence lacked competitiveness.

44. There was no evidence that KRA undertook due diligence before commencing the

procurement process for the EGMS.

3.2 Evidence by Hon. Joshua Kutuny, Member of Parliament for Cherengani

Constituency

45. On 26h July 2018 the Hon. Joshua Kutuny, MP appeared before the Committee to adduce

evidence on the procurement process and implementation of the Excise Goods Management

System by Kenya Revenue Authority. He briefed the Committee as follows:

(a) The procurement and implementation of EGMS by the KRA had been partially

handled by the PIC in the Eleventh Parliament which recommended for a Special

Audit. The Auditor General subsequently audited the matter and reported to

tTokiya omtatah okoiti v commissioner General of KRA & 2 orhers (20 t 7)eKLR
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(b)

(c)

(d)

(e)

(0

Parliament at a time when the term of the I IthParliament had come to an end thus

the matter was not discussed.

The tender for the installation of the EMGS by KRA was irregularly awarded to the

SICPA Security Solutions SA on several fronts: KRA had no budget for the same

leading to two cancellations after advertisements and award; it was single sourced;

it was a duplication of the work done by KEBS; and it was too expensive.

The regulations authorizing taxation of Kshs. 1.50 /:per bottle were never discussed

and approved by the National Assembly as per the requirements of the Statutory

Instruments Act, 201313 rendering their existence nugatory and in breach of Article

94(5&qt4 of the Constitution.

Implementation of the EGMS will see SICPA Security Solutions SA collect Kshs.

45 million daily; an amount that will reach Kshs.Sl billion in 5 years against a

contract sum of Kshs.lT billion. This means that a whopping balance of Ksh.64

billion willgo to SCIPA Security Solutions SA.

In other countries such as Brazil and Morocco, such system is implemented at a

cheaper rate.

SICPA's reputation worldwide is questionable as it was facing coruption charges

in Brazil, and was rejected in Morocco and Tanzania. This means that KRA did not

do due diligence before awarding the contract.

Implementation of the EGMS system was scheduled for a roll out on I'tAugust,

2018 despite the matter being active in the Supreme Court.

The roll-out of the EGMS will force manufacturers to change their designs to

conform with it at huge costs that will eventually be forwarded to the currently

overtaxed consumers. Furthermore, multinational companies such as Coca-Cola

had been excluded from implementing the system thus indicating bias to the

detriment of the local infant manufacturing companies.

KRA had continued to intimidate the manufactures who had a different opinion on

the implementation of the System.

(e)

(h)

(i)

t3Statutory Instruments Act 2013 SS, 11, 12 & 13 on consideration of Regulations by Parliament
laConstitution of Kenya 2010, Article 94(5&6) on the Supremacy of Parliament in Legislation and how delegated

legislations should be processed
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O The Committee should expedite enquiry into the matter. In the meantime, it was his

prayer that the Committee requests the KRA to delay implementation of the system

pending determination of allthe issues surrounding it.

3.3 Evidence by the Kenya Revenue Authority

46.lvlr. John Njiraini, the Commissioner General of the Kenya Revenue Authority (KRA),

accompanied by a number of officers from KRA appeared before the Committee on 29th

March 2018; 1Oft April 2018,22nd May 2018 and 7n August 2018 to adduce evidence with
regards to the procurement process and implementation of the Excise Goods Management

system by Kenya Revenue Authority. He made the following presentation:

(a) Court cases:

47. KRA was taken to Court by Mr. Okiya Omutatah regarding the alleged irregular manner in

which the authority procured and implemented the EGMS. The High Court had since

rendered its Judgment in favour of the petitioner. Subsequently, KRA filed a Notice of
Appeal at the appellate court on l6th March 2018 to challenge the decision of the High

Court. KRA further applied for Stay of the judgment on 2l't March 2018 pending the

hearing and determination of an intended Appeal [in Nairobi Court of Appeal Civil
Application No 78 of 20181. The Application was decided in KRA's favour on llmMay,
2018 thus a stay pending the hearing and determination of the Appeal was grantedls. The

matter was to be heard on l3th August 2018. The Petitioner had since appealed at the

Supreme Court the stay Orders granted to KRA at the Court of Appeal. The matter was to be

mentioned on 20th August 2018.

(b) Alteration of the substance of the Expression of Interest for tender No KRA
tHQSl060l20l0-11 by authorizing elimination of the aspects of digital solutions
during tender evaluations.

48. Section 59(3) of the PPDA 2005 which provides- "The procuring entity shall not attempt to

hove the substance of a tender changed" refers specifically to mandatory tender

rs Court of appeal ruling granting KRA Stay Orders on EGMS
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specifications or qualifications and conditions, which have been stated in a bid document

and cannot be altered after closure of the tender. The actual tender requirements were

detailed in Tender No. KRA/HQS/060/2010-2011 and the same were not subject to any

alteration during the evaluation process.

49. The Expression of Interest (EOI) was not a tender but a pre-qualification. The repealed

Public Procurement and Disposal Act 2005 provided as follows for Expressions of Interest:

Section 78

(l) The procuring entity shall prepare a nolice inviting interesled persons to submitexpressions

of interest

(2) The notice inviting expressions of interest sholl set out the following-

(a) The name and address of the procuring entiA;

(b) A brief description of the goods being procured and if applicable, the goods being

procured;

(c) The qualifications necessary to be invited to submit a proposal; and

(d) An explanation of where and when the expressions of interest must be submitted.

(3) The procuring entity shall advertise the notice inviting expressions of interest in at leqsl two

daily newspapers of nationwide circulation.

Section 80

After the deadline for submitting expressions of interest the procuring entily shall examine each

expression of interest to determine if the person submitting it is qualified to be invited to submit a

proposal in accordance with the notice inviting expressions ofinterest.

50. The qualifications requirements of the EOI were general as it was intended to provide latest

information on the procurement item, which would inform the development of

specifications as well as to identify qualified security printers. The criteria for evaluation

were developed by the evaluation committee and the clarification given did not seek to alter

the substance of the tender but to ensure that the needs of the user department were

incorporated pursuant to the memo dated 2SthMarch 201l.

51. In this particular instance the first evaluation of the Expression of Interest was presented to

the Tender Committee on 2l'tJanuary 20ll and the matter was deferred and the same was to

be resubmitted after the user department had obtained consensus from top management and

stakeholders on the proposed solution.
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52. Further, the decision to reprioritize digital stamping in preference for paper stamping was

because KRA was not ready for the introduction of digital stamping as there was need to

understand the implication of digital stamping on KRA, manufacturers and consumers. The

user department is part and parcel of the entire process from the beginning to the end and

cannot be expected to be a silent observer awaiting the final outcome.

53. The Procurement Unit coordinates the functions of the various committees and provided

professional advice as provided for in the Public Procurement Disposal Act 2005. The

PPOA Guidelines of 2009 and 2012, further clarified this role and which states the

following as part of the responsibilities of the procurement Units;

(a) Coordinate the evaluation of bids;

(b) Participate in or advise Evaluation Committee as and where appropriate;

(c) In conducting its functions, the Procurement Unit shall at all times liaise with the

following:

(i) The end user who initiated the Procurement to ensure that the procurement

meets its needs; and,

(ii) The procurement, Tender or Disposal Committee, to ensure that all the

required approvals are obtained promptly.

54' The Public Procurement and Disposal Act and the regulations that gave rise to the same

have clearly stated the requirements for evaluation of tender and proposals and the

management of the same and this is distinct from the evaluation of expressions of interest.

The legislation expected that there should be teamwork even as there is separation of roles

so as to achieve the desired business outcome.

(c) Failure to ensure that sufficient funds were available prior to initiating the First
Procurement of EGMS Tender Number KRA/Hes l060tz0l0-2011

55. The programme was self-funding as the manufacturers and importers were charged Kshs

1.00 per stamp. However, the only qualifying bid submitted by M/S SICpA was above the

fee and therefore unsustainable. When dealing with specialized procurements it is also

difficult to secure indicative prices outside a competitive bidding process as suppliers ensure

that there are non-disclosure agreements signed with the procuring entities.
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56. The Kenya Revenue Authority had initially provided a budget of KShs.240l: million for the

procurement of the EGMS. This was based on earlier experience in the procurement of

stamps. During the Expression of Interest participants were also asked to provide indicative

costs. The response to this was that the cost would be within the price range for the stamps.

In this regard the Authority had met the requirements of the Section 26(6) of the Public

Procurement and Disposal Act 2005.

(d) Justification for direct procurement

57. The contract arising from Tender No. KRA/HQS/ ICB-371201l-12 had been running for a

period of one year when the need to review the pricing mechanism due to the proliferation

of production lines arose. In addition to above, LegalNotice No. ll0 of 186 June 2013 was

introduced requiring that all excise goods with exception of motor vehicles be affixed with

stamps. The scope of the project was therefore to expand beyond what had been earlier

envisaged white the Kenya Revenue Authority was committed to the current service

provider for a period up to 2018.

58. KRA petitioned National Treasury on several occasions to allow a higher stamp pricel6. The

letter to the National Treasury among other issues, briefed the Cabinet Secretary on KRA's

decision to renegotiate the contract in order to achieve financial sustainability. The

renegotiation helped stabilize the situation by providing a fixed cost recovery based on each

stamp sold, thereby assuring project sustainability. Following internal discussions, it was

agreed that a new process be commenced to secure the following two key objectives:

(a) Provide for project scope expansion to cover the other products not covered in the

first two phases.

(b) Provide a unified charge to cover all three project components. By achieving this,

project funding risks would be transferred to the Service Provider as KRA would

pay a fixed charge irrespective of the number of Production lines installed.

r6letter from the Commissioner General of KRA to the CS for the National Treasury Ref KRA/5/1002126 (25) and

dated6thFebruary20l5onpricingofexcisestampswhereKRAwasproposingincreaseofcostfromKshs. l.50to
Kshs. 2.0 per stamp.
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59. After extensive internal deliberations including the seeking of legal and professional advice

from both the State Law Office and PPOA, it was determined that the feasible approach to

deliver the two objectives was through negotiation with the existing Service Provider,

namely SICPA Security Solutions, SA. In view of this, a new procurement process was

commenced.

60. The proposal by the Service Provider was analyzed extensively and the user department

submitted a business case for the review of contract terms dated 3lst October 2014.

6l.The procurement department analyzed the business case and recommended for the

appointment of a negotiation Committee for the review of the Contract for Printing, Supply,

and Delivery of Security Revenue Stamps Complete with Track & Trace System and

Integrated Production System. A Negotiation Committee was appointed and subsequently

held meetings with SICPA Security Solutions SA between 7ft January and 156 January 2015

based on the current contract and a proposal on a revised price model submitted by SICpA

Security Solutions SA dated 156 January 2OlS.t7

62.The Tender Committee first deliberated on this matter during its meeting on 46 February

2015 and approved the review of the contract so as to accommodate the requested changes.

63. The use of direct procurement as provided for under the Public Procurement and Disposal

Act 2005 section 74(2) was justified as follows:

(a) There was only one person who could supply the goods works or services being

procured

64. The Authority had already committed to pay IWS SICPA, Euros 22,130,000 for the system

and had indeed made significant payments towards the same over a period of two years.

65' It was reported that the excise stamp is a security printed product whose design and security

features are inbuilt and proprietary to its manufacturer. Considering the observations above,

it was not possible to procure an alternative manufacturer to produce a stamp with design

rTMinutes in which KRA negotiation team met with SICPA between 7h and 156 January 2015
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and security features compatible with the tracking platform designed by SICPA. Solution

SA. To achieve such an outcome would have required SICPA Solution SA to be compelled

to share its intellectual property codified in the stamp design with competitors, a fact which

is not consistent with law and business practice.

66. The outcomes of the various tenders confirmed that only SICPA solution SA possessed the

type of solution needed to address KRA's requirements. This assertion is itself backed by

international experience where on the global stage, SICPA Solution SA has been

acknowledged as the pre-eminent provider of secure track and trace solutions that meet the

needs of government and other regulators. The solution provided by SICPA was proprietary

in nature and not available off the shelf but specifically designed to address KRA's needs.

"There was no reasonable alternative or substitute for the goods works or services."

67. There was an existing contract for 3,556,200,000 stamps whose implementation already

covered the major manufacturers and whose cost was being amortized over a period of 5

years. An alternative solution would have duplicated the existing services including the

already installed tracking platform, thereby leading to wastage of public funds.

68. Besides, an alternative provider would have compelled some business enterprises to install

parallel EGMS facilities thereby leading to unnecessary escalation of operating costs. For

example, companies in the alcohol industry which manufacture beer and other alcoholic

beverages would have been required to deal with two service providers, thereby

unnecessarily escalating their costs. There was therefore need to address the rising costs

attributed to increase of production lines within the existing manufacturers in addition to the

extended scope estimated to require 12,876,633,889 stamps.

69. The Tender Committee during its meeting held on l5thMay, 201518, deliberated on the

proposal for the termination of the existing contract and the award of a new Contract based

on the negotiations and approved the following-

rsSupra, Note I I on the Special Tender Committee meeting's justification of direct procurement
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(a) Termination of the existing contract with SICPA Security Solution SA;

(b) Use of Direct Procurement Method;

(c) Award of a Framework Contract to SICPA Security Solution SA at an estimated

cost of Euros 158,213,898 (equivalent to KES.15,909,293,482.00)/: for a period of
five years, commencing immediately on termination of the existing contract so as to

accommodate an aggregated usage stamp fee of EUR 13.25 per l'000with the

following components:

(i) The Stamp (on paper or digital code on the product);

(ii) The Service for Track & Trace computerized system, including a total up to

250 handheld terminals for KRA officers (90 additional to the 160 already

delivered) and 10'000 VAll cards for authentication by manufacturers,

distributors, retailers and importers (already delivered); and

(iii) The Integrated Production Accounting System fee, including a total of thirty

three (33) revenue stamps activation equipment for importers (already

delivered) but without limitation to the number of production line

monitoring equipment).

70. The procurement was reported to the Procurement and Disposal & Information and

Communication Technology Oversight Committee of the KRA Board on l2thand l8thJune

20l5 re.

7l.As well as to the main Board of Directors during its meeting held on 2ndJuly Z0l5,2o

consultations were caried out with the State Law Office as is requiredby Law [The Office

of the Attorney General Act, Section 5(l)(c)] and a "no objection" was provided vide letter

dated lst July 201521. The Use of Direct Procurement was reported to the Public

Procurement Oversight Authority on 2l't July 2015 as is required by Regulation 62(3) of the

Public Procurement and Disposal Regulations 200622.

reMinutes of 83'd Procurement & Dsiposal & Information & Communrcations Technology Oversight Committee in which the procurement was
reported as it was valued more than Kshs. t 0M.- Minute 4/?SS/83/201 5-2
2oMinutes of the 237th meeting of the Board of Directors of KRA held on 2d July 20 I 5 in rvhich the matter of direct procurement of EGMS was
reported.
2fLetterfromKRAtoAGreferencedKRA/5/BSl2/8/Cr8dated246June20l5andaresponsereferenced 

AGICONFt2t6/6tvOL.vlII(34)
dated l'r July lrom the Solicitor General having no objection to the contract provided the irom the legal point ofview but KRA should adhere to
the procurement law.
22l-ener from KRA to the Director General of PPoA referenced KRA/5/PSS I 3/2/l 0 and dated 2 1., July 20 I 5 reporting the direct procuremenr.
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72.The Authority also noted that the Public Investment Committee had previously asked the

PPOA for their professional opinion regarding the EGMS procurement and in their response

dated 26th September, 2016, the PPOA in the concluding paragraph stated as follows-

"In our view, engaging SICPA Security Solutions SA,.for the exlra scope of the assignment, was

a reasonable option based on the fact that the bidder installed sctfrware for verification of stamps,

which had proprietary features " .

(e) Evidence of Value for MoneY

73.At the time the authority did the Direct Procurement (DP), the cost of the previous

arrangement had risen to KShs.l.70l:. Through the DP they were able to bring it down to

KShs.l.4l7l:. Thus, the decision to renegotiate this arrangement was meant to ensure that

the cost was brought down to within what was being collected through the serialized stamps'

74.1n addition, there was a possibility of double paying for the software platform since it was

propriety and a new supplier would not use the existing platform for the current supplier.

There was also the liketihood that some manufacturers could have been compelled to

implement parallel production line equipment which would have doubled their costs.

(f) Limited Due Diligence

75. It was reported to the Committee that Kenya and Brazil are members of M/s Centro

Interamericano de Administraciones Tributorias (CIAT) (an Inter-American Centre for

Tax Administrations). CIAT aims at improving tax administration through exchange of

information, technical assistance and sharing of best practices. The organisation obligates

members to provide technical assistance to other member organisations when called upon to

do so. The visit to Brazil was therefore informed by the learning opportunities provided

under CIAT.

76.1n addition, Brazil being a developing country like Kenya, faces similar experiences and

challenges in the administration of taxes with its neighbours. This consideration further

made Brazil the best choice for a study on the elimination of illicit trade using technology.
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77. Further, because the Kenya Revenue Authority was not quite conversant with the

advancements in the industry, it opted to proceed with an Expression of Interest so that it
could acquite more information on those have implemented similar systems elsewhere.

(g) Inadequate Public Participation before procurement and implementation of EGMS

78.1t was KRA's evidence that it engaged all the affected sectors in the excise industry.

Between 2012 and2014, KRA engaged manufacturers of tobacco, wines and spirits through

consultative meetings, leading to the successful rollout of the system. This is evidenced by

EGMS Documentary featuring Kenya Association of Manufacturers (KAM), and several

manufacturers.

79.In the last phase of the roll out to cover soft drinks, water, juices and cosmetics, KRA

engaged and formed working groups with the industry players for consultations and

collaboration for smooth implementation of the system. To this end, KRA engaged KAM,
KEPSA, and the Alcoholic Beverage Association of Kenya (ABAK).

80. In the beginning, the consultative meetings were carried out on the following dates

. Round l: (l5h -3l.tMay 2013)

o Round 2: (29h July -l6th August Z0l3)

o Round 3: (276 January 2014 - 4n February,2014)

o Round 4: Technical working groups: (l lth February- l7th May,20l6)

81. High level meetings between the Commissioner General, KRA and CEO, KAM on the 29n

of February,20l6.

(h) Failure to Submit Legal Notice No. 110 of 18th June 2013 and Gazette Notice No.

12856 of September 2013 for scrutiny by Parliament as provided in the Statutory

Instrument Act of 2013

82. In respect of the Legal Notices and Gazette Notices, the National Treasury indicated that the

papers had been forwarded to Parliament together with the 2017/2018 budget documents.
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3.4 Evidence by the Kenya Association of Manufacturers

83. Mr. Kimani Rugendo, the Chairperson, Kenya Association of Manufacturers (KAM) was

accompanied by Mr. Muchai Kunyiha (Vice Chairman, KAM), Mr. Job Wanjohi (Head of

Policy), Mr. Ishmael Bett (CEO, Kenya Association of Suppliers), Ms. Victoria Kaigai

(Government Affairs Manager, BAT) Mr. Salman Sucaib (Chief Finance Officer, L'Oreal),

Mr. Bharat Shah (Kenafric), Ms. Grace Mbiu (L'Oreal), Mr. Hasmukh Shah (KAM), Mr.

Anup Bid (KAM) and Ms. Miriam Bomett (KAM) appeared before the Committee on 8th

August, 2018 to adduce evidence on the procurement process and implementation of the

Excise Goods Management System by Kenya Revenue Authority. He submitted that:

Monufacturers experiences in implementing the EGMS under the 2013 Regulations

84. The cost of installing the EGMS was significantly high. Sectors such as alcoholic industry

have spent more than 400 million to implement the System in terms of application and

coding equipment, line adjustments and additional system networking.

85. The cost of excise stamps had continued to increase arbitrarily. Examples of this are on

cigarette products which were discriminately increased from Kshs 1.50/: to Kshs. 2.801:.

This amounted to an increase of 87Yo, an unprecedented and unexpected cost to the

business.

86. The cost of excise stamp has been disproportionately apportioned to different products with

no justification. The cost of the stamp should remain the same and applied on all products

excisable and stamped goods. An example is the cost of stamp varies between KES. 0.5 to

2.8 for different products.

87. The installation of the system had evidenced emerging costs related to retrofitting the

production line to accommodate the new system. KRA is only providing the cost of the

machine.
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88. The system of stamp affixing in Kenya faces a myriad of challenges. A good example is

with the standardization mark which has been in implementation for a long period. Recent

reports indicate that the stamps have been counterfeited.

Challenges faced by manufacturers in the implementation of (EGMS)

(a) Cost of the Stamp
89.It was noted that the cost of the stamp for each category of goods was set out in the Excise

Duty (Excisable Goods Management System) Regulations of 2017. The stamp was

additionalto the Excise Duty tax payable under the Excise Act. This therefore amounted to

double taxation. The cost of the stamp stated in the Regulations consists of the cost of the

ink and stamps. This proposed cost cannot justify the cost of stamp as manufacturers tend to

print batch numbers and the cost of ink for coding or for stamps which is way too low as

compared to the one proposed. Manufacturers should not pay for the systemintroduced.

Table I below shows international Comparisons of stamp fees and clearly shows that Unit

price is highest in Kenya.

Table 1: International Comparisons of Stamp Fees

In Local Currency Unit at April Thuso/tcu

Product Kenya

(KES)

Brazil

(BRL)

Georgia

(GEL)

Morocco

(MAD)

Kenya

(usD)

Brazil

(usD)

Georgia

(usD)

Morocco

(usD)

Water 1.500 0.030 0.010 0.010 0.015 0.008 0.004 0.001

Sodas 1.500 0.030 0.012 0.030 0.015 0.008 0.005 0.003

Beer 1.s00 0.030 na 0.200 0.015 0.008 na 0.021

Cigarettes 1.500 0.050 Na 0.500 0.015 0.014 na 0.0s2

Source: KAM

90. KAM estimates that the country has an installed bottling capacity in excess of 500,000

bottles an hour which translates to l2 million a day (360 million a month) * l2 months:4.32

billion ayear (assuming 100% capacity utilisation). The estimated actual cost of a stamp is
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about 7 cents which when multiplied with the production capacity cost is equivalent to

3.024 billion whereas collecting revenue from the proposed stamp duty of 60 cent will

equate to Kshs. 25.9 billion. There is cost disadvantage for manufacturers to a tune of Kshs.

22.88 billion hence the implementation is not revenue neutral.

Table 2 - Breakdown of Estimated Costs of the Stamps

Bottles produced
per year (billion)

Total
(billion)

Estimated cost of a stamp 7 cents 4.32 3.02

Proposed cost of the stamp

(Proposed beverage cost of stamp)

60 cents 4.32 25.90

Difference between the actual and
estimated cost of a stamp

22.88

91. The following were the anticipated effects of the cost of stamp duty:

(a) costs related to EGMS will eventually be borne by the consumers to meet the cost of

production and the additional costs;

(b) Inflation adjustment assessed annually also increases the amount of excise tax. This

increases inflationary pressure in the country. With the high inflationary cost of

living, the common "mwanaichi" will be affected in this price sensitive economy;

(c) the proposed costs will render manufacturers uncompetitive as this is an additional

cost;

(d) the sales volumes will be affected and will lead to quantum losses for the

manufacturing companies; and,

(e) large shares of excisable products are low margin products and sensitive to price

rncreases.

(b) Equipment installation and operational costs of the system

92. Issues relating to additional investment of drying/blowers equipmenVCapital outlays:

Manufacturers have to bear certain capital outlays related to the installation of the system.
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Examples of this include, blowers to dry parts of products such as the bottle caps before

they can be coded, new reject lines for each EGMS machine installed, server rooms, fibre

optic cabling, software and hardware synchronization among others.

93. Sweating /steamftreat affect the printing/coding as the bottle cap area has to be completely

dry. Water affects the coding so manufacturers have to ensure the surface is dry and use a

blow dryer before coding. This necessitates the installation of a blower to dry the caps

before they can be coded.

94' Policy issues on Overall Equipment Efficiency (OEE) guarantees: When installing and

making adjustments to accommodate the EGMS system, some manufacturers require

experts (OEMs) to be present during the installation on the lines. This is as per their

machinery policy warranty and guarantees for their manufacturing equipment to avoid

withdrawal of warranty offers. On average the industry estimated that the cost of getting the

OEMs to be present would cost about 150,000 Euros per line which is beyond the cost of
most manufacturers.

(a) Excise stamps on cosmetics and beauty products (Products packaged in small

packs/Odd shaped product packages): Certain cosmetics products are very small

in shape and size and it was physically and practically impossible to paste manual

stamps or digital stamps on them. Some cosmetics products also have odd shapes

that restrict fixation of the stamps.

(b) Issues relating to printing, size of caps, embossed caps, sports caps and the ink
colours affecting the dark coloured caps and tetra packs: it was pointed out

that printing on sports caps would not be practical and the ink was not fit for
human consumption when the cap touches the opening part of the packaging. There

is no flexibility on the printer and the diameter of the print especially for smaller

diameter caps with tamper proof seals such as the mineral water bottles. Different

manufacturers have unique challenges as far as embossing, design and colour of the

caps and tetra packs and therefore this problem required a complete overhaul of
product design which in many cases was not possible due to the inherent design of
the packaging ofthe product.
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(d)

(c)

(e)

(f)

(e)

Issues related to the location of the print: The EGMS system is not designed to

alter the location of the printing to the side of the bottle but instead it is designed to

print on top of the caps or tetra packs as manufacturers have different machines

where some print on the side. With the KEBS standardization mark affixed, the

stamp may overlap with the new stamps.

Issues related to Intellectual Property Rights (IPR): Printing on trademarks and

embossing is impossible on the current EGMS equipment and also making any

changes on the goods. An example on this is bottle caps.

Treatment of goods for exports on demand: Many manufacturers do not have a

separate assembly line for production of export goods only. Goods made for home

consumption require to be aflixed with stamps while goods for exports do not. The

EGMS machine has an export mode which allows switching on when goods for

export are being produced.Certain exceptions apply which make it difficult to use

this mode. There are instances where goods are produced and the order is cancelled.

This situation would present challenges for manufacturers in relation to exports if

they need to be retumed back to the market. This implies that goods originally

produced for export will need to be reworked into the system and coded for local

consumption which is not possible since, the EGMS equipment is integrated in the

production line.

Issues related to rework on products that are non-compliant to the Quality

Assurance (QA) policy: it was noted that there were instances where

manufacturers have problems with the labels such as bad expiry dates that need to

be reworked and brought back to the assembly line. However, with the new system,

manufacturers are concerned with the effect of the coding of reworks after goods

are produced and how will the line deal with in-house and market rejects.

Issues related to small floor spaces and physical hindrances to expansion of the

floor space in rented warehouses: Some manufacturers do not have the space to

accommodate the EGMS equipment as it is not physically possible for them to

remove their existing machines. The space and the physical layout of most factories

is a constraint.
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(h) Duplicity of inter-agency marks: The system was going to add to the country's

multiplicity of marks affixed on products. This is as opposed to moving towards the

global goals of having a single application platform. The single system will also

assist in dealing with counterfeits in the market and contra banded products. In

Kenya, there are now a number of marks and codes that have to be affixed on a

product. They include, Excise duty, KEBS standardization mark, Bar Codes,

Product information, Responsible waste disposal and Product certifications.

3.4.3 Consultations with relevant Government Agencies

95. In its meetings with KRA and the National Treasury, KAM had proposed the following:

(a) Cost: The cost of the EGMSto be covered by the excise tax payable so that the

system costs do not burden manufacturers or passed on to consumers.

(b) Exports: KRA to address exports challenges arising from exports of goods. The

agreement was for further consultations to be held.

(c) Scheduled individual company visits: Due to the unique challenges of each

company, site visits be conducted to customise solutions and guidelines.

(d) Implementation date of EGMS: The date was to be jointly agreed upon by KAM

and KRA.

3.4.4 Way forward

96.De-gazettement and suspension of Legal Notice No. 53 of 2017 to allow for further and

productive consultations.

97. Wider public stakeholder engagements: The Cabinet Secretary of the National Treasury and

the Kenya Revenue Authority was to undertake extensive and comprehensive consultations

with all affected stakeholders. The results of the consultations were to inform the decision of
the Committee dealing with the impugned regulations.

98. Cost of the system and stamp: The system should not impose any financial burden to

manufacturers and increase costs. This is necessary to ensure the sector remains competitive

both regionally and globally. In addition, the Sector is already paying high excise tax that is
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subject to increases regular and inflationary adjustments. In the alternative, for any extra

cost incurred by the manufacturer arising from the implementation of the system, the cost

could be usedto offset against the payable excise taxes.

99. A verification audit before implementation of the system: Parliament and relevant

government agencies who include, National Treasury and Kenya Revenue Authority should

conductaverification audit on the status of implementation and concerns raised by

stakeholders. Authority attests to the fact that there are concerns that are yet to be resolved

in the country.

3.5 Evidence by the Kenya Bureau Of Standards

100. On 9th October 2019, Mr. Andrew Maiyo, the Ag. Director of Quality Inspection at the

Kenya Bureau of Standards appeared before the Committee to adduce evidence on the

procurement and implementation of the Excise Goods Management System.

l0l. Mr. Maiyo informed the Committee that Kenya Bureau of Standards (KEBS) is a

government agency established on l2th July 1974 under the Standards Act, Cap 496 of

the Laws of Kenya. It is mandate to promote standardization in industry and commerce;

and control, in accordance with the provisions of the Standards Act, the use of

standardization marks and distinctive marks among other functions.

KEBS Stamps/lVlarks

lO2. The Ag.director submitted the following regarding KEBS' work on standardization

marks:

(a) Section l0 of the Standards Act (1974) requires commodities covered under an

approved standard to have a standardization mark.

(b) KEBS operates a product certification scheme to certify that a certain product has

passed performance and quality assurance tests and meets qualification criteria

stipulated in contracts, regulations or specifications.

(c) The agency has the following categories of marks: the Standardization Mark (S-

Mark) for locally manufactured goods; the Diamond Mark (D-Mark) as a mark of
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excellence in product manufacturing and the Import Standardization Mark (lSM)

for imported products that have been inspected. There is also a Fortification Mark

of Quality applied to dry maize and wheat flour products fortified with additional

minerals.

(d) Of these, the Import Standardization Mark is affixed in the form of a paper stamp.

The ISM was introduced in accordance with Legal Notice No. 78 of 2005 which

provides for inspection and certification of imported products either in the country

of supply or a point of entry in Kenya.

(e) The Kenya Bureau of Standards does not charge for affixing standardization marks

on products except for the Import Standardization Mark. KEBS however does

charge fees relating to the certification scheme which they highly subsidize as

product testing is an expensive exercise.

(0 The cost for affixing stampVmarks by KEBS is itemized as follows:

SL STAI\DARDIZATION MARK/STAMP CHARGES

I Standardization Mark (S-Mark) NIL

2 Diamond Mark of Quality NIL

3 Fortification Mark of Quality NIL

4. Import Standardization Mark (ISM) KES 0.49 with KEBS
royalty of 7Yo

5 Import Standardization Mark (ISM) as currently
administered

KEBS Tenders Involving SICPA Security Solutions SA

103. SICPA Security Solutions SA participated in two tenders for the Import Standardization

Mark (ISM) i.e. Tender No. KEBS/TO72/2014-2015 in 2015 and Tender No.

KEBS/7041/2017-2018 in March 2018. In the case of the first tender, SICPA came 2nd

after Madras Security Printers.

104. SICPA's bid failed at the technical evaluation stage as it was deemed to have failed to

meet the minimum mark that was specified in the Evaluation Criteria of the Tender

Document. Additionally, the NASPO certification used by SICPA Security Solutions SA
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was not equivalent to the specified ISO 14298 certification set out in the tender

document.

105. Aggrieved for not getting the 2015 contract, SICPA applied to the Public Procurement

Administrative Review Board (PPARB) for a review of the evaluation process.

106. The PPARB granted orders forthe review of the tender. KEBS gotconfirmation from the

International Organization for Standardization (lSO) that SICPA's NASPO certification

was not equivalent to ISO 14298. The results of the re-evaluation indicated that Madras

had a better score than that of SICPA and KEBS proceeded to award the tender to the

former.

107. SICPA proceeded on 7n May,20l5 to PPARB to appeal the decision of KEBS to award

the tender again to Madras Security Printers in Review No. PPOA/ARBl7l24l20l5.

PPARB did not grant any new order to KEBS.

Tender No. KEBSlT04llz0ll -2018

108. SICPA participated in the above tender which was opened on 18ft May,2018

109. The evaluation of the tender was carried out and two companies - Manipal Technologies

Limited and Madras Security Printers Private Limited - qualified for the technical

evaluation. SICPA Security Solutions SA did not qualify.

ll0. SICPA provided copies of ISO 9001, ISO 14001, ISO 27001 and OHSAS 18001

certifications for SICPA SA site in Switzerland while ISO 14298 certification from

NASPO was for a site in Illinois, USA contrary to the tender requirement which required

all certifications to be from one plant.

I I l. SICPA Security Solution SA did not provide approved audited accounts for the last five

years but instead provided a report of factual findings of agreed upon procedures to the

Management done by KPMG. In that report, KPMG stated that the procedure did not

constitute either an audit or a review made in accordance with Swiss Auditing Standards
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and therefore, they did not express any assurance on the selected financial data in CHF as

of and for the years ended 3 I't December 2012,2013, 2014, 2OlS and 2016.

ll2. The tender was cancelled before award due to many complaints received from bidders.

3.6 Evidence by the Anti-Counterfeit Agency

l13. On 19fr September 2018, Mr. Elema Halake, Chief Executive Officer of Kenya Anti

Counterfeit Agency accompanied by J.o. Adera (DD, E&L); and Elijah Ruttoh

(Manager) appeared before the Committee to adduce evidence on the mandate of the

ACA vis a vis that of KRA in combating counterfeits. Heinformed the Committee as

follows:

Mandate of the Anti-Counterfeit Agency

I14. The Anti-Counterfeit Agency is established under Section 3 of the Anti-Counterfeit Act,

2008.23 The mandate of the Agency springs from both the Constitution and the Act and it
enlighten and inform the public on matters relating to counterfeiting. The Agency

(a) combat counterfeiting trade and other dealings in counterfeit goods in Kenya in

accordance with the Act;

(b) Devise and promote training programmes on combating counterfeiting;

(c) Co-ordinate with national, regional or international organizations involved in

combating counterfeiting;

(d) Carry out any other functions prescribed for it under any of the provisions of the

Act or under any other written law;

(e) Perform another duty that may directly or indirectly contribute to the attainment of
the foregoing.

ll5. The Agency essentially exists to ensure that there is no abuse of the intellectual property

rights of any person that is protectable under the applicable laws or instruments in Kenya.

The statutory mandate of the Agency is set out under Section 5 of the Act to-

23 Anti-Counterfeit Act, 2008 s 3 on establishment of the Agency
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I16. The mandate of the Agency in addition to the aforesaid provision also appears clearly

from the preamble to the Act which is to "prohibit trade in counterfeit goods". The

Agency started operations in June 2010 and has since then been guided by the provisions

of the Act and the Regulations made thereunder to enforce all legitimate measures to

ensure that there are no trade or any other dealings in counterfeit goods in the country.

Whether the mondate is exclusive to Anti-Counterfeit Agency

l17. The statutory mandate of the Agency in combating counterfeiting is not exclusive and is

shared with other government agencies and institutions. The statutory underpinning for

this shared responsibility is drawn from Section (3) of the Act which provides as follows:

"(3) In addition to inspectors appointed under subsection (1), any member of the Board, police

officer, authorized customs officer, trade development officer, industrial development officer,

trade mark and patent examiner, seed and plant inspector, public health inspector, and inspectors

appointed under the Standards Act, the Weights and Measures Act, the Copyright Act, the Food,

Drugs and Chemical Substances Act, the Pharmacy and Poisons Act and the Pest Control

Products Act are hereby designated as inspectors for purposes of this Act."

I I 8. The Act has therefore designated other government officers as inspectors for purposes of

enforcing the provisions of the Act.

ll9. The Agency stated that it worked closely with the other government institutions in the

fight against counterfeiting and any other dealings in counterfeit goods. Here, the Agency

is essentially the lead government institution in the fight against counterfeiting. The

collaborative efforts between the Agency and the partner institutions are continuous and

have been yielding positive results.

Excise Duty (Excisable Goods Monagement System) Regulalions,2017

120- On the provisions of the Excise Duty (Excisable Goods Management System)

Regulations,2OlT and especially Regulations 30(l) (d) & 32(d)(i),the Agency observed

that:

(a) The Regulations have not defined what constitutes the word "counterfeit" in the

definition part.

(b) The provisions in the Regulations do not relate to "counterfeiting" as defined at

Section 2 of the Anti-Counterfeit Act. The Regulations therefore do not prohibit

56



trade in counterfeit goods within the meaning of the provisions of the Anti-
Counterfeit Act.

(c) A reading of Regulation 4 is clear that what is meant to be prohibited or deterred is

the "forgery" of the excise duty stamp.

(d) Similarly, at Regulation 30(l) (g) it is clearthat what is envisaged is the..forgery,,

of the excise duty stamp.

(e) The same goes for Regulation 32(c').

l2l. On the other hand, the Anti-Counterfeit Act prohibited the counterfeiting of goods and

wasready and willing to engage with Kenya Revenue Authority to explore means and

ways of using the Regulations to fight counterfeit goods within the meaning of the

provisions of the Anti-Counterfeit Act.

122. From the regulations, the purpose of Excise Goods Management System is to fight

"counterfeiting" of excise stamps and to raise revenue. From the Intellectual Property

point of view, this is not counterfeiting but forging of excise stamps. At the core of the

statutory definition of "counterfeiting" is abuse of intellectual property rights that

include, inter alia, trademarks, patents and industrial designs. Therefore, the Excise Duty

(Excisable Goods Management System) Regulations, 2Ol7 were not designed to deal

with prohibiting "counterfeit goods" although it may serve the same as a collateral

purpose. As it is, it is possible that genuine excise stamps can be affixed to counterfeit

goods within the meaning of the Anti-Counterfeit Act. It is also possible that counterfeit

excise stamps can also be affixed to counterfeit goods.

3.7 Evidence from a Fact-Finding Visit to Switzerland

123. The Committee undertook a fact-finding mission to Prilly, Lausanne, Switzerland (Head

quarters of SICPA Solutions SA)between 27fito 28mSeptember20l8. The delegation

comprised of the following:

(l) Hon. Abdullswamad Sheriff Nassir, MP - Chair/Leader of the Delegation

(2) Hon. PaulKahindi Katana, MP

(3) Hon. John MuchiriNyaga, MP

(4) Hon. Ahmed Kolosh Mohamed, Mp
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(s)

(6)

(7)

(8)

Hon. James Githua Kamau Wamacukuru, MP

Hon. Nicholas Scott Tindi Mwale, MP

Mr. Fredrick Oluoch Odhiambo, Office of the Auditor General

Ms. Mugure Gituto, Legal Counsel, Delegation Secretary

124. While in Switzerland, the Committee interacted with the following officials from SICPA

SA AND KRA:

(l) Mr. John Katiku- Advocate for slcPA SA and SICPA Kenya Limited

(2) Mr. Eric Corbier - Chief Commercial Officer

(3) Mr. Christophe Renard -Marketing Services Director

(4) Mr. Ben Sapin - SICPA RegionalCounsel

(5) Mr. Mathew

(6) Mr. Brian Ligale - Chairperson SICPA Kenya Board

(7) Mr. Christopher York - Managing Director SICPA Kenya

(8) Mr. Caxton Masudi Ngeywo -Director, Kenya Revenue Authority

125. While in Switzerland, the Committee gathered the following

3.7.1 Overview of SICPA

126. SICPA Security Solutions SA is a private family business established in Prilly in1927.lt

has offices in 39 countries and sells its services and ink to more than 180 countries

globally. In 1948, SICPA developed security ink for bank notes and through a process of

innovating invented non-tamperable ink and shifting ink. SICPA also builds security

solutions through its various innovations with more than 50 skills. It protects its

inventions and innovations through patents.

127. SICPA developed the EGMS system with unique codes (serialization) that may be traced

to their origin; solutions for border controls; cargo tracking; securing the supply chain of

products, providing services to specific industries that need specific products protected
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like watches, jewellery or special metals by putting in a security element on these

products; fuel marking to guarantee fuel security among others. They have also

developed solutions using smart phones for customers to check whether the products they

purchase are genuine. SICPA SA works on business intelligence through

collection/accumulation of data at production sites and imports and help the government

analyze the data, detect trends and monitor the work of a customs officer.

128. Before a client engages SICPA, they are given a list of the clients obtaining similar

services from SICPA and are advised to engage with them and interrogate the quality of
the products and services they receive from SICPA. The scope of product however

varies from one country to another as this depends on their specific needs and services.

129. SICPA systems are fully compliant with the requirements of the World Health

Organisation (WHO), which proposed an aggregation of all the processes that link the

production of goods with the declarations issued to the authorities and therefore

minimizes fraud. The system helps government to respond to sophisticated threats with

technologies.

130. SICPA reported that many of the threats they deal with come from industry players likely

to be monitored or exposed by the security solutions and as a result, they employ

numerous tactics to interfere with the deployment of these SICPA solutions.

Security Ink Solutions for Banknotes and Value Documents

l3l. The company provides security inks that protect banknotes, security documents and value

documents from the threats of counterfeiting and fraud. They range from inks developed

for specific printing processes to solutions adapted for varnishing and theft deterrence

systems.

Security Solutions for Governments

132. Product authentication and tax reconciliation systems which integrate ink-based covert

features and sophisticated traceability technologies. It also deals with production-

monitoring systems that ensure the traceability of products and secure the collection of
excise tax and V.A.T.
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Product and Brand Protection Solutions

133. Provides integrated and multi-layered authentication, anti-tampering, identification and

traceability with the aim of ensuring product and supply chain integrity, for healthcare,

food and beverage, fast moving consumer goods, luxury goods and spare parts.

3.7.2

134,

Allegations against SICPA Security Solution SA

SICPA Security Solution SA was made aware of allegations sent by email to the Clerk of

the National Assembly and copied to numerous persons and institutions complaining

about the impropriety between a KRA official and officials from SICPA Security

Solution SA. In response to the allegations, SICPA Security Solution SA observed that

Chess Enterprises Ltd whose Director had been mentioned is a company contracted by

SICPA Security SA to provide local advisory services to assist them have local

knowledge that is relevant when providing services to its client.

135. Mr. Christopher Renard, also mentioned in the letter confirmed to the Committee being

in Berlin, Germany at about the same time as Mr. Caxton Masudi but that the two were

participants in an open Tax Stamp Forum organized by the association of tax stamps

forum. This forum was held in February 2017. During this forum, SICPA had a booth;

they sponsored the conference and made presentations at the conference. He emphasized

that the meeting with Mr. Masudi was not for any special purpose but was a meeting of

tax administrators. Mr. Caxton Masudi and Ms. Muthambu, who is the head of the EGMS

secretariat, represented the Kenyan delegation.

136. It was further stated that Mr. Michelle Castegnaro who worked with SICPA as the head

of the East Africa Region was also attending the forum but the meeting was advised that

he no longer worked with the company. Similarly, Mr. Maurice Amon and Mr. Philippe

Amon also mentioned in the email as chairperson and co-chairperson of SICPA

respectively were identified as shareholders. In this regard, SICPA undertook to provide

the last known contacts of Mr. Michelle Castegnaro to the Committee as well as the list

of participants from SICPA at the Tax Forum held in Berlin.

50



137. It was put to SICPA Security Solution SA that one of the allegations against them is that

their contracts are constantly renewed because of their ability to compromise government

officials especially in Brazil. SICPA however responded that such allegations are fake

and completely untrue. They observed that the contracts are renewed due to the efficiency

of the solutions that they offer especially where governments have increased revenue and

that bribery is not only a crime but is in total contravention of SICPA's company policy.

138. As a general response to the repeated allegations of impropriety against them, SICpA

cited dissatisfaction by the industry players and International competition as some of the

factors that lead to accusations and allegations. Notwithstanding the allegations, SICpA

has neither been involved nor convicted anywhere globally. They indicated that even in

Brazil, whose political situation has been challenging the tract and trace solutions (Scopi

contract) has been renewed for l0 years.

3.7,3 SICPA's Chronological Explanation of the Contractual Relations with KRA

139. The relationship between KRA and SICPA commenced when they made a response to

the request for an expression of interest. In 2011, SICPA responded to an international

tender and submitted documents for technical and financial evaluation. In October20ll,
the KRA terminated the tender due to lack of funds and this was communicated through

the KRA website. A new tender for the same service was launched in March 2012 and

SICPA submitted the bid and won the tender in December 2012. The two institutions

engaged in negotiations from December 2012to April 2013, and after the contract was

signed, SICPA SA immediately incorporated and launched the SICPA Company in
Kenya to offer technical support. SICPA commenced provision of stamps for tobacco,

wines and spirits.

140. In October 2013, SICPA got a request from KRA to review the cost of the stamp/pricing

and segregate within the cost of the solution. The format of the pricing was based on the

price of the stamp, the information technology and a price per equipment to monitor the

products. Further, KRA extended the scope and range ofproducts necessitating the need

to adjust the prices to include beer, soft drinks, juices, mineral water and cosmetics.

There was an appendix, which was a first for SICPA that required the price to segregated
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costs in three different phases and it included the cost of the stamp, the central data

management system and the price per equipment to monitor the prices. There were more

production lines proposed by KRA and this necessitated the negotiation. The model used

by KRA was that vendors would order and pay KRA per stamp delivered. Where the

volume of stamps ordered by KRA was low, the revenue would be insufficient to cover

the cost and KRA realized that the higher number of line, the lower the cost and there

was an agreement to increase the number of lines through an incremental model pricing.

The negotiation was intended to create a solution that was fair to the consumer. The

variable cost was combined to a fixed cost per stamp and that takes into consideration the

following elements:

(a) category ofthe product or product scope;

(b) volumes of the products to be implemented;

(c) the technical solution required by the goverrunent for example provision of

inspection devises, consumer engagement or other range of solutions;

(d) the complexity of the industry, whether it is a monopoly or not;

(e) the expansiveness of the industry; and

(0 Commercial negotiation by the parties.

l4l. The extension and repricing model was agreed upon, in July 2015 the contract was

awarded and the agreement signed on 30th October 2015.

142. Further, the Committee heard that:

(a) SICPA commenced its investments in Kenya in 2010 when responding to the EOI.

(b) The Commercialcontract was signed in April 2013 and thereafter SICPA undertook

investments in the installation of the required hardware after they had won the

tender.

(c) SICPA was aware that they faced fierce competition from five other international

bidders in the first tender process, but they did not want to name any companies.
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(d) No competitors to the knowledge of SICPA were involved in the final tendering

process in 2015. SICPA considered this as not a new tendering process but an

extension of the existing contract with KRA.

(e) SICPA engages consultants and advisers in many countries based on a process that

strictly screens the applicants. They engage them according to Swiss law and based

on strict terms of reference on the service expected from the advisers. Their national

law governs the applicable law in relation to its customers.

(f) The contract for the extended scope of products and the additional functionalities of
the initial contract was signed in October 2015. Under the new contract SICPA is

entitled to 13.25 Euros per 1000 stamps tabulated monthly at approximately Kshs.

1.50. SICPA invoices KRA on a monthly basis.

(g) Before the negotiations with KRA, SICPA had a risk of accumulated unpaid

invoices of significant amounts. The negotiations induced a commercial return and

the economic model was viable as it ensured that the customer would be able to use

their goods and services and be able to pay in return.

(h) The contract did not provide for minimum and maximum amounts of stamps to be

delivered at any given time and that they were only guided by the volumes that

were produced at any given time. Further, this contract was not a fixed contract but

based on the volume of stamps used.

(i) That the volumes they anticipated from the Kenyan market were much less than

what SICPA had initially anticipated but this is caused by external factors such as

the pending court case but they considered this a business risk.

0) KRA had been paying for the stamps and the parts of the contract that had been

implemented but not the suspended scope of products. The new invoicing scheme

marks the stamps to tobacco, beer and wine products but does not cover the

unimplemented goods.

(k) KRA had paid 38.3 million Euros from Octob er 2Ol5 to July 2018 being the cost of
approximately 3.16 billion stamps delivered and sold. KRA had anticipated that

they would require approximately 3.5 billion stamps in three and a half years.

SICPA had however anticipated the supply of approximately double the amount of
stamps they have sold to KRA for the same period. KRA provided an initial data of
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purchasing 700 million stamps per annum and with the additional scope of

products, the number increased to 2- 2.8 billion stamps per year.

(l) According to SICPA, they have not been able to implement the whole contract. This

is because of the appeal pending at the Supreme Court. The contract shall be fully

implemented when there is provision of stamps for the additional scope of products

i.e. soft drinks, water and juice.

(m) KRA drafted the contract with SICPA, the special conditions had some

amendments such as the change of price, date, implementation period but the other

terms remained constant.

(n) According to SICPA, the contract between themselves and KRA was a fixed term

contract that cannot be terminated by KRA and that if KRA terminates the contract,

SICPA will be indemnified as it happens elsewhere globally unless SICPA is at

fault or is in breach of the conditions set out in the contract.

(o) As far as SICPA was concerned, the agreement between KRA and themselves had

started but the period of five years had not commenced. This period will commence

only after the full implementation of the scope of all the products covered in the

2015 contract.

(p) The SICPA system allows a manufacturer to isolate products for export and this

does not affect their competitiveness.

(q) The contractual prices for the countries visited by KRA did not disclose their

contract prices and prices are based on the solutions being sought by a tax

administrator.

(r) According to the agreement between KRA and SICPA, a centre of Excellence

would be established once certain volumes of stamps were ordered. The volumes

have not been realized but SICPA has set up regional centres with eighty+wo

employees to support the manufacturers and also support other customers within the

region.
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3.7.4 Submissions by the Kenya Revenue Authority Representative at the Meeting

143. On the impropriety allegations against Mr. Masudi, Mr. Masudi responded that he had

been to Germany once early 2017 together with Ms. Karambu to attend a two-day

conference and the attendance was facilitated by the KRA and not Chris Essendi, the

Director of Chess Limited. Mr. Masudi informed the meeting that he did not remember

meeting with Christophe Renard at the tax stamp forum and that the two-day conference

had a number of vendors that provide technologies and solutions relating to stamps and

that he interacted with a number of people during the conference. He met several SICpA

representatives and a few members of the SICPA Board, which had booth, and he

engaged with members of SICPA Kenya. He admitted interacting with Mr. Michelle

Categnaro but he could not remember meeting him in Germany. He further added that the

information relating to the conference might be verified through the KRA records.

144. Mr' Masudi reported that the contract was prepared by a team in the legal office of the

KRA based on the procurement requirements and the technical specifications contained

in the tender documents. The draft contract was then analyzed and reviewed jointly by

officers from the legal and business directorates of KRA. Before the process of
contracting SICPA, KRA sought the advice and concurrence of the Attorney General and

the same was granted to engage sICpA in direct procurement process.

3.7.5 Commencement of the Contract

145' According to the KRA representative at the meeting, the commencement date of the

existing contract with SICPA was February2016. This is a different interpretation from
the one derived by SICPA which believes that there has been "partial implementation,,

but it has not commenced.

146. The Cabinet Secretary for the National Treasury increased the goods subject to excise

duty and subsequently KRA had to develop several scenarios and considered the

possibility of engaging another party to provide similar solutions for the additional

products but this was not easy as the manufacturers had communicated serious challenges

in the implementation of EGMS including the lack of sufficient space for the installation
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of the EGMS equipment. According to Mr. Masudi, employing a dual system would

further complicate the challenges.

147. Further had the option to terminate the contract between KRA and SICPA been effected,

KRA would have had to pay SICPA for the unimplemented period or the unutilised time

in the contract and this would have been a huge and unnecessary expense. KRA therefore

considered engagement and renegotiation with SICPA as the most viable option. KRA

was alive to the fact that a variation of the product scope and cost of the EGMS system

exceeded the allowable latitude for the variation of contract. I-Iaving sought the

concurrence of the Attorney General and the Public Procurement Oversight Authority,

KRA engaged SICPA SA through negotiation in the process of direct procurement.

148. In KRA's contention, the direct procurement process was not entered into abruptly but

was a long discussion that involved numerous validation processes to meet the

requirements of the law.

3.8 Evidence by the Public Procurement Regulatory Authority

l4g. Mr. Maurice Juma, the Director General of the Public Procurement Regulatory Authority

(PPRA) accompanied by Mr. Joram Mweresa (Compliance Officer) appeared before the

Committee to adduce evidence on the procurement and implementation of the Excise

Goods Management System. The Director General briefed the Committee as follows:

First Tender

150. The procurement of Excise Goods Management System (EGMS) commenced in August

2010 through Expression of Interest (EOI) which was advertised on lgth August,2010

and closed on22nd September, 2010 at l2 Noon.

l5l. Nine out of twenty-one bidders were prequalified at the EOI stage and Request for

Proposal(RFP) documents were issued on lTth June,20l I to the following-

(a) De La Rue Currency and Security Printers Ltd;

(b) Tall Security Print Ltd;

(c) Authentic Ltd;
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(d)

(e)

(0

(e)

(h)

(i)

Madras Security Printers Ltd;

Edaps Consortium;

American Banknote Co;

Filtrona PLC;

SICPA Security Solutions SA; and

Holistik India Ltd.

152. Of these, six companies submitted the RFP documents, including SICpA Security

Solutions SA which scored 75.5% in the technical evaluation against a cut off score of
68%. SICPA's financial bid was opened on 30tr September, 201I and the financial
proposal was for Euros 6,696,900 per annum or Euros 20,090,700 for three years.

153. The procurement was terminated as the quoted bids were higher than the budgeted

amount of Kshs. 240 million.

Second Tender

154. After termination of the procurement proceedings, the procuring entity initiated another

procurement process for Printing, Supply and Delivery of Security Revenue Stamps

complete with Tracking and Trace System and Integrated Production Accounting System.

155. An international tender No./t(RA/lCB-O37l20ll-2012 for Printing, Supply and Delivery

of Security Revenue Stamps complete with Tracking and Trace System and Integrated

Production Accounting System was advertised on 30ft March, 20lZ and closed on 30th

May,2012. [t attracted seven (7) bidders namely:

(h) Edaps Consortium - Ukraine

(i) Holistik tndia Ltd. - India

fi) Security Printing Press - lndia

(k) De La Rue Currency and Security print - Kenya

(l) Madras Security Printers Ltd - India
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(m)Authentic Inc. - USA

(n) SICPA Security Solutions SA - Switzerland

156. The evaluation committee recommended the award of the tender to SICPA Security

Solutions SA at a total of Euro 42,471,464 or Kshs.4,552,516,226 for five years at an

exchange rate of Kshs. 107.19 to I Euro.

157. In its meeting held on 26th November, 2012, the tender committee awarded SICPA

Security Solutions SA the tender for Supply and Delivery of Security Revenue Stamps

complete with Tracking and Trace System and Integrated Production Accounting System

at a total of Euro 42,471,464 or Kshs. 4,552,516,226 for five years at an exchange rate of

Kshs. 107.19 to I Euro.

158. Kenya Revenue Authority and SICPA Security Solutions SA entered into a contract on

l8thApril,2013atatotal costof Euro42,47l,464for aperiodof fiveyearsuptoMarch

2019. The contract covered Printing, Supply and Delivery of Security Revenue Stamps

for a period of five (5) years as follows:

(a) Provision of 3,556,200,000 Security Printed Revenue Stamps for a period of five

(5) years at a total cost of Euros 20,341,464 (Module I ).

(b) Provision of Track and race Software Solution for a period of five (5) years at a

total cost of Euros. 10,450,000 (Module l).

(c) Provision of lntegrated Production Accounting System for a period of five (5) years

at a total cost of Euros I1,680,000 (Module 2).

159. The contract covered three products namely tobacco, wines and spirits. The total

estimated number of stamps was 3.55 billion.

Direct Procurement

160. On l8s June 2013, the Cabinet Secretary for the National Treasury issued Legal Notice

No. ll0 of 186 June,2013. The said Legal Notice required more products to be fixed

with revenue stamps. The total estimated stamp consumption was revised to an estimate

of 12.8 billion. The procurement through direct negotiation was initiated in January 2015
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through negotiation with a view to expanding the scope of the contract dated l8th April,
2013 which was awarded to SICPA Security Solutions SA.

l6l. KRA's justification for using direct procurement was that the same software platform

procured from SICPA Security Solutions in 2013 would be used to verify the authenticity

of additional excisable products as per LN No. 1 10. The software had proprietary features

developed by SICPA and was therefore unrealistic to envisage procurement of another

software since it would not be compatible with the existing software platform.

162. KRA further stated that since SICPA had been contracted to provide the service for five
(5) years, procuring another service provider to cater for the additional products

introduced by the Customs and Excise (Excisable Goods Management System)

Regulations,2013, was not feasible. The Regulations expanded the scope of the system to

cover all excisable goods except motor vehicles.

163' KRA also stated that there was no reasonable alternative that would have provided a

solution compatible with the existing EGMS. Further, an alternative provider would have

compelled business enterprises to install parallel EGMS facitities.

164. Another justification given by KRA was that previous tendering process had yielded one

suitable service provider (SICPA).

165' The final justification given by KRA was that the previous contract could not be amended

to include the new products as it would have gone beyond allowable limit of Zsyo

contract variation.

Negotiation

166. The negotiation committee held negotiations with SICPA Security Solutions SA between

7s and l5thJanuary 2015. The purpose of negotiations was among other things, to extend

the scope of the contract for Printing, supply and delivery of Security Revenue Stamps

complete with track and trace system and integrated production system.
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167. SICPA submitted its first proposal on lsr November, 2013 which among other things

offered a price of Euro 13.61 per 1000 stamps excluding VA. This proposal was not

competitive as per KRA's team point of view.

168. SICPA was requested to submit anotherproposal with a discount based on the additional

business arising from the expanded scope of EGMS. SICPA submitted a revised proposal

on l5th January,20l5 which among other things reduced the price to Euro 13.25 per 1000

stamps.

169. In its meeting held on 15ft May,20l5 the tender committee awarded the subject tender to

SICPA Security SA at a minimum estimated cost of Euro. 158,213,898 which was

equivalent to Kshs. 15,909,293,482 for a period of five years (Euro 13.25 per 1000

stamps).

NotiJication and Acceptance of the Award

l7O. The award of the tender was communicated to SICPA Security Solutions SA vide letter

Ref:KRA/HQS/DP/42312014-2015 of lTth July 2015. The award was for a period of five

years (2015/16 to 2019120) at Euro 13.25 per 1000 stamps exclusive of VAT. The

notification letter also informed them that it served as the intention of the procuring

entity.." to terminate the existing controct between us entered into on I 8'h April 20 I 3 . "

17l. S1CPAacceptedtheoffervidetheirletterdated30thJuly20l5.Theyalsoconcurredwith

the intention of KRA to terminate the previous contract dated l8th April20l3.

172. KRA and SICPA entered into contract dated 306 October,2015. The contract was for

five (5) years at Euros 13.25 per 1000 stamps excluding VAT. The estimated total cost

was Euros I 5,909,293,482.

173. The contract dated lSth April 2013 was terminated vide letter Ref:

KRA/HQS/|CB1137l2}ll-12 of l5s September,20l5. The effective date of termination

was 30th September, 2015.
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Choice of a Tendering Method and Reporting Requirements

174. The subject procurement was processed under the ambit of the repealed Public

Procurement and Disposal Act (2005) and its attendant legislations. Under the Act, the

choice of the procurement methods and management of the procurement proceedings

were at the discretion of the procuring entities. Open tender was the preferred method of
procurement but entities were allowed to use alternative procurement methods as long as

they met the conditions set out by the Act for each procurement method. However,

entities are expected to submit reports on procurement activities when they are due.

Towards this end, KRA submitted to the Authority the report on the use of direct

procurement method for the subject procurement in accordance with Regulation 63 (2) of
the Public Procurement and Disposal Regulations, 2006.

PPRA's Opinion on Adherence to the Law by KRA

175. Based on the documents availed by KRA, the procurement was processed through direct

procurement method as guided by Section 29 (2) and (3), 74 (2) and75 of the Act.

176. A review of the procurement records availed by KRA indicated that the approval of the

direct procurement method was done by the tender committee in its meeting held on 46

February, 2015 whereas negotiations between 7th and l5th January,2Ol5. This is contrary

to Section 29 (3) of the Public Procurement and Disposal Act (2005) which provides that:

Section 29 (3) 'A procuring entity may use restricted tendering or direct procurement as

an alternative procurement procedure only f before using that procedure, the procuring

entity:

(a) obtains the written approval of its tender committee; and,

(b) records in writing the reasons for using the alternative procurement procedure.

177. In this case, the negotiations between SICPA and KRA preceded the approvat by the

tender committee.
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178. The award of the tender was made by the tender committee during its meeting held on 4th

February, 2015. It was not clear how the same award was made by the tender committee

in a meeting held on l5th May, 201 5.

l7g. In the view of PPRA, KRA engaging SICPA Security Solutions SA for the extra scope of

the assignment was a reasonable option based on the fact that the bidder had installed

software for verification of stamps which had proprietary features.

3.9.0

r 80.

Evidence from the State Law Office

Mr. Kennedy Ogeto, the Solicitor-General, appeared before the committee on l8s

October,20l8 and 25thOctober,20l8 to adduce evidence on the implementation of the

KRA Excisable Goods Management System (EGMS). He informed the Committee as

follows:

3.9.1 Procurement process

First contract

I 81. KRA vide letter dated 22ndFebruary 2013, forwarded a copy of the draft Contract for the

office's approval together with a tender approval form, letter of notification of award,

letter of acceptance of award and copy of the approved minutes of the Authority's Tender

Committee. From the documents reviewed, it was apparent that the procurement was

open and competitive.

Second Controct

182. Under the repealed Public Procurement and Disposal of Assets 2005, Section29 provided

that a procuring entity may use direct or restricted tendering as an alternative

procurement procedure, only if before using that procedure, the procuring entity obtains

written approval from its tender committee and records in writing the reasons for using,

the alternative procurement procedure.

183. Additionally, Regulation32 of the Public Procurement and Disposal Regulations,2006,

require that a procuring entity obtains the approval of the tender committee prior to

terminating a contract. Further, Regulation 62 (3) of the Public Procurement and Disposal
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Regulations,2006, require a procuring entity to report any direct procurement of a value

exceeding five hundred thousand shillings to the Public Procurement Oversight Authority

("the Authority).

184. The KRA Tender Committee during its meeting held on l5th of May,20l5, deliberated

on the proposal for the termination of the existing contract and the award of a New

Contract and approved the termination of the existing contract with SICPA Security

Solution SA. Use of Direct Procurement Method.

185. Further, the KRA vide a letter Ref. KRA/5/PSSl3l2/10 dated 2lst July,20l5 notified the

PPOA of this direct procurement, in compliance with the law.

186. From the information obtained from KRA, the excise stamp is a security printed product

whose design and security features are inbuilt and proprietary to its manufacturer. This

intellectual property is unique to SICPA and therefore procuring an alternative

manufacturer to produce a stamp with design and security features compatible with the

tracking platform designed by SICPA, would not be practically possible. It was therefore

imperative that direct procurement be the only procurement method applicable in this

case.

187. Furthermore, since this Contract was a continuation and expansion of the previous

contract, in the sense that SICPA had already began making investments in the line

product, it would have been a burden on the tax payer to terminate the First Contract and

retender afresh. This would have been necessitated by the fact that, SICPA would have

been paid for the investments made while at the same time tendering a fresh provider and

paying for the same.

188. Based on the foregoing, the Office of the Attorney General advised and gave clearance

for the execution of the Contract, based on the information and documents that were

furnished to it.
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3.9.2 On Value for money

189. Value for money is assessed in terms of cost, quality, quantity and timelines of the

delivered works, goods or services and this is promoted through effective competition,

transparency and accountability during the procurement process.

190. The first procurement process for the EGMS was done open and competitively while the

second procurement was done directly. This was to expand the scope of the first Contract

to cover the expanded scope of the products by the Legal Notice I l0 which required that

all excise goods with exception of motor vehicles be affixed with stamps.

l9l. KRA informed the Office of the Attorney Generalthat a decision to renegotiate the

contract in order to achieve financial sustainability was made. The renegotiation was to

expand the system to cover new products and provide a unified charge to cover all three

project components; stamps, the track and trace system and the integrated production

accounting system.

192. By achieving this, project funding risks would be transferred to the Service Provider as

KRA would pay a fixed charge irrespective of the number of Production lines installed.

193. The prices negotiated in the 2015 Contract were based on the prices that were bid

competitively in the 2013 Contract and the KRA was able to negotiate a reduced unit cost

per stamp.

194. It is noted from the minutes of negotiations held between the KRA and SICPA on 7th

January - l5th January,20l5 that KRA requested SICPA to shift to a new contractual

pricing model based on price per stamp that would cover the full cost of the solutions and

services. This was necessitated by the escalating cost in the Contract due to an increase in

the number of equipment.

195. The office in assessing and reviewing the issue of value formoney, reviewed the minutes

of the negotiations and noted that the KRA was intent on bringing down the cost. It's

therefore their view, in their deliberations, KRA was keen to ensure and promote prudent

use of taxpayer's resources, to achieve a cost effective procurement.

74



a

196, Taking into account the explanations by KRA the issue of value for money was properly

accounted for.

3.9.3 CommencementDates

2013 Contract

197. This Contract commenced on l8h April, 2013 and was for duration of 5 years.

198. The KRA in its letter of award of the lTth July, 2015 indicated that it intended to

terminate the Contract. Subsequently, SICPA Security Solution SA in its letter dated the

30ft July,2015 accepted KRA's proposed termination, subject to both Parties having a

written mutual agreement, with full and final effect on the date the Framework Contract

is executed by the Parties

2015 Contract

199. Under Clause 3.33 of the Special Conditions of Contract, the Term of the Contract shall

commence on the Effective Date and continue for five (5) years from the Start Date.

200. The Effective Date is defined to mean lst October, 2015 while the Start Date means the

date on which the Term of the Contract commences, which will be the date on which a

Milestone Achievement certificate has been issued in respect of any Phase II Product or

not later than six (6) Months after the Effective Date, provided the Conditions Precedent

are met as provided under Clause 3.21.

201. In the event the Conditions Precedent are not met as provided above, the Start Date shall

be postponed until completion of the Condition Precedent and receipt of the Milestone

Achievement Certifi cate.

202. It is imperative to note that the Term of the Contract commences on lst October, 2015

and continues for five (5) years from the Start Date, which implies, that the Term of the

Contract effectively begins running, from the Start Date.
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203. The Start Date can be deduced in the first instance dependent on the following:

(a) issuance of a Milestone Achievement Certificate in respect of anv Phase II Product;

or

(b) not later than six (6) Months after the Effective Date, provided the Conditions

Precedent are met as provided under Clause 3.21 .

204. In this first instance, the Start date is dependent on either of the two conditions being met.

The use of the word "or "makes the two conditions disjunctive and mutually exclusive.

205. In the Second Instance, if the Conditions Precedent are not met, the Start Date shall be

postponed until:

(a) completion of the Condition Precedent; and

(b) receipt of the Milestone Achievement Certificate.

206. In this instance, both the conditions must be fulfilled for the Start Date to begin.

207. For a Milestone Achievement Certificate to be issued KRA is required to conduct Global

System Tests to validate relevant end to end functionality for each Product that is

introduced in the SICPATRACE System.

208. SICPA is required to install this System at their own cost, and KRA is only required to

conduct tests to validate end to end functionality.

209. Upon the successful completion of each set of Global System Tests and issuance of the

Site & Line Installation Achievement Certificate, for each corresponding Automated

Manufacturing Line & Importer, KRA shall issue a Milestone Achievement Certificate to

SICPA.

210. KRA informed the Office of the AG the only Phase II product that had been issued with

the Milestone Achievement Certificate is the beer product, which was issued sometime in

February 2016. This effectively means that, the Contract term has commenced.
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3.9.4 Costlmplicotions

First Contract

2ll. The cost for this Contract was Euros 42,471,464 for a period of five years covering

wines, spirits and tobacco.

Second Contract

212. This is a framework contract at a maximum Contract cost of Euros 170,615,399 covering

the extended scope of the excisable goods. Under this Contract, SICPA is to be paid for

the stamps actually delivered which is dependent on the producer usage.

3.9.5 Legal and Financial Implications of the two Contracts in the Event of Breach

First Contract

213. This contract is already terminated and therefore there are no known legal implications in

the event ofbreach.

Second Contract

214. Clause 3.17 Liquidated Damages of the General Conditions, provides that if the

Contractor fails to deliver any or all of the Services within the period (s) specified in the

Contract, the KRA shall, without prejudice to its other remedies under the contract,

deduct from the contract, prices liquidated damages sum equivalent to 0.5% of the

delivered price of the delayed items up to a maximum of l0% of the delayed Services.

215. Under Clause 3.8 Inspection and Tests of the General Conditions, should any inspected

or tested goods fail to conform to the specification, KRA may reject the equipment, and

SICPA shall either replace the rejected goods or make alterations, necessary to meet the

specification requirements free of cost to KRA.

216. Under Clause 3.40 Limitation of Liability on the Special Conditions, in the event KRA

suffers proven material direct loss or damage, as a result of negligence, gross misconduct,

or willful misconduct of SICPA, in the supply of Services, SICPA shall pay KRA
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damages of an amount equal to the direct loss or damage suffered but not exceeding 50%

ofthe fees paid for the calendar year in question (or the portion thereof).

217. Under Clause 3.7 of the Special Conditions, SICPA was to provide within 30 days of

notification of Contract award, a performance security in the amount of Euros 850,000.

This amount is payable to KRA as compensation for any loss resulting from SICPA's

failure to complete its obligations under the Contract.

218. The performance security shall be in the form of a bank guarantee or irrevocable letter of

credit issued by a reputable bank located in Kenya or abroad acceptable to KRA. The

performance security will only be discharged by KRA and returned, thirty (30) days

following the completion of the performance obligations under the Contract.

219. By dint of the foregoing provisions of the Contract KRA was duly protected, in the event

SICPA breached the Contract which compels SICPA, to pay compensation and damages

to KRA. It further important to note that, the First Contract was terminated at the point

the Second Contract was executed. This position is stipulated in the Notification of

Award from KRA and in the letter of Acceptance by SICPA.
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CHAPTER FOUR

4.0 CommitteeObservationsandRecommendations

4.1 Observations

Arising from evidence adduced, the Commiffee made the following observations:

Procurement Process

Pursuant to section 78 of the Public Procurement and Disposal of Assets Act 2005, an

Expression of Interest (EoI) which as provided for in sub-section (l) is in form of a notice

inviting persons to submit expressions of interest is a pre-qualification requirement and

does not constitute a tenderas envisaged in section 59(3) of the Public procurement and

Disposal of Assets Act 2005.

2. The Committee further observed that although the Deputy Commissioner for
Procurement and Supplies Services wrote to the Evaluation Committee requesting a

review of the expression of interest report to consider the impact of the digitization on

KRA, there was no evidence tabled before the Committee to show that the action by the

Deputy Commissioner interfered with the independence of Evaluation Committee as the

committee solely developed the evaluation criteria for the tender.

3. That although section 26(6) of the Public Procurement and Disposal Act provides that a

procurement entity shall not commence any procurement procedure until it is satisfied

that sufficient funds have been set aside in its budget to meet the obligations of the

resulting contract, the Committee observed that the EGMS programme was to be a self-

funding as the manufactures were charged Kshs. 1.00 per stamp. The question of whether

section 26 (6) of the Public Procurement and Disposal Act was complied with by KRA
may not therefore be sustained in light of the self-funding nature of the EGMS
programme. Further, the evidence adduced by the Hon. Joshua Kutuny with respect to

irregularities in the procurement process was not substantiated.

4. Based on the evidence adduced by KRA, the Commiftee observed that the need to review

the pricing mechanism and consequently the contract may have been justified by the
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expansion of the scope of excise goods which the EGMS was to be used on and the need

to ensure sustainability of the programme.

5. The Committee observed that KRA sought advice from the Solicitor-General and the

Public Procurement Regulatory Authority in seeking to renegotiate with SICPA the

contract terms

6, Based on evidence submitted to the Committee, it was not possible for KRA to procure

an alternative manufacturer to produce a stamp with design and security features

compatible with tracking platform designed by SICPA without transfer of intellectual

property rights to another supplier by SICPA'

7. Further, based on evidence adduced to the Committee, the Committee observed that an

alternative or substitute for the service to be provided by SICPA to KRA would have led

to loss of public funds as a new contract with a different supplier would have led to

installation of new systems at a cost despite there being existing systems already installed

by SICPA at KRA.

8. In view of paragraphs (6) and (7), the use of direct procurement by KRA met the

requirements of section 74(2) of the Public Procurement and Disposal of Assets Act '

9. The Committee observed that the Office of the Attorney-General gave clearance for the

execution of the contract between KRA and SICPA in terms of compliance with the

Public Procurement and Disposal of Assets Act 2005 and Public Procurement and

Disposal Regulations ,2006 in regard to the procurement process.

10. In light of paragraph (9) above, the procurement of the EGMS by KRA in the First,

Second and Third contracts through SICPA complied and conformed with the Public

Procurement and Disposal of Assets Act.

Valuefor Money

I l. Based on evidence adduced before the Committee, the issue for value for money in the

procurement process by KRA was taken into consideration based on the following

grounds-
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(a) The EGMS system was geared towards eliminating the manual method of affixing

excise and revenue stamps which led to loss of revenue collection due to rampant

counterfeiting of stamps.

(b) The objective of the EGMS was also to widen the tax bracket which would have

increased the amount of tax collected by KRA.

(c) As a result of the implementation of EGMS , there has been an increase in amounts

of excise duty collected for example on certain consumer goods like wines and

spirits where collection of excise duty had increased between l2Yo and43Yo.

(d) The use of direct procurement by KRA in the third EGMS contract reduced the

cost from Kshs. L7 which would have been the cost of the previous contract

arrangement to Kshs. 1.417 as it allowed for renegotiation of the arrangement

between KRA and SICPA.

(e) The EGMS can assist other government bodies such as the Kenya Bureau of
Standards and the Anti-Counterfeit Agency in matters relating to fight against

counterfeiting and ensuring quality and standards of consumer goods.

12. The Office of the Attorney-General through the Solicitor-General confirmed that having

reviewed the contract documents submitted by KRA, the execution of the contract

between KRA and SICPA ensured and promoted prudent use of tax payers' resources to

achieve a cost effective procurement.

13. The evidence adduced by the Kenya Association of Manufacturers with regard to the cost

of implementation of the EGMS was not substantiated.

Submission of Legal Notice 110 of 20lJ

14. The Committee observed that KRA had alluded to the fact that the National Treasury had

submitted the Legal Notice ll0 of 2013 to the National Assembly together with other

budget documents.

15' The Committee also observed that the Excise Duty (Excisable Goods Management

Systems) Regulations,20lT which sought to repeal the Legal Notice ll0 of 2013 were

also submitted to the National Assembly and received in the Office of the Clerk of the
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National Assembly vide a letter copied to the Chairperson of the Delegated Legislation

Committee dated I lth April,20l7.

l6.The Committee therefore observed that KRA did not violate the Statutory Instruments

Act, 2013 in terms of submission of Legal Notices to the National Assembly as the

National Treasury did indeed submit the respective Legal Notices to the National

Assembly in accordance with the law.

l7.The Committee further observed that pursuant to section ll(l) of the Statutory

Instruments ActNo. 23 of 2013, the Cabinet Secretary forNational Treasury is required

to ensure that within seven sitting days after the publication of a statutory instrument, a

copy of the statutory instrument is transmitted to the responsible Clerk for tabling before

the respective House of Parliament. Further, section I l(3) of the Statutory Instruments

Act No. 23 of 2013 provides that the responsible Clerk shall register every statutory

instrument transmitted to the House for tabling.

l8.The Committee noted that the House was however on recess and the Regulations were

subsequently tabled in the House on l0th May,2017 a date which was within the

prescribed seven sitting days.

19. The Committee also observed that, following the tabling, the said Regulations stood

referred to the Committee on Delegated Legislation for consideration pursuant to

Standing Order 210 of the National Assembly Standing Orders and section l2 of the

Statutory Instruments Act No. 23 of 2013, which provides that every statutory instrument

issued, made or established after the commencement of the Act shall upon tabling before

the respective House of Parliament stand referred to the Committee established for the

purpose of reviewing and scrutinizing statutory instruments.

20. Further, pursuant to section l5(l) of the Statutory Instruments Act No. 23 of 2013, the

Committee is required to make a report to the House containing only a resolution that the

statutory instruments referred to the Committee be revoked and unless a specific

provision exists in law requiring an express approval of the House on specified

regulations (such as those under the Elections Act,20ll, Parliament does not engage in

approving or amending all or part of statutory instrument. Only an annulling resolution is

contemplated where the relevant Committee moves the House to resolve as such, within

the specified period.
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21. Additionally, section l5(2) of the Statutory Instruments Act No. 23 of 2013 further

provides that "where the Committee does not make the report referred to in subsection (l)
within twenty-eight days after the date of referral of the statutory instrument to the

Committee under section 12, or such other period as the House may, by resolution

approve, the statutory instrument shall be deemed to have futly met the relevant

considerations referred to in section l3 of the Act.

22.ln view of the foregoing, the Committee observed that the Committee on Delegated

Legislation did not however meet to deliberate on the Regulations and make a report to

the House within twenty-eight days after the date of refemal of the Regulations to the

Committee as required by law. In this regard, the Committee observed that the Excise

Duty (Excisable Goods Management Systems) Regulations, 2017 came into force on 7n

lune,2017, which is twenty-eight(2S) days after 1Oft May,2017 inaccordance with the

provisions of sections ll, 12 and l5(2) of the of the Statutory Instruments Act No. 23 of
20t3.

Publtc Participation

23. The KRA demonstrated to the Committee that it undertook public participation by

engaging affected sectors in the excise industry including manufacturers of tobacco,

wines and spirits and held consultative meetings carried out in different dates as detailed

in the Report. The Kenya Association of Manufacturers confirmed to the Committee of
having engaged in consultations with KRA and National Treasury regarding the

implication of EGMS on manner of doing business by manufacturers further evidencing

that KRA engaged in public participation. There is however need for KRA to be

conducting extensive public participation prior to implementing systems such as EGMS

including consulting the consumers of excisable goods.

Inefliciencies due to Duplication of Work

24.The Committee observed that, there is a likelihood of duplication of work between KRA,

Kenya Bureau of Standards and the Anti-Counterfeit Agency due to the multiplicity of
stamps and systems used by the three bodies in performance of their respective functions.
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Need for coordinated efforts in Procurement

25. The Committee also observed that, it would be more prudent for the KRA, Kenya Bureau

of Standards and the Anti-Counterfeit Agency, to have procured the EGMS services

together noting the system is relied upon by the three bodies so as to ensure a coordinated

approach in dealing with counterfeits which would in turn reduce loss of public funds

occasioned by reduction in amount of taxes collected by KRA as a result of counterfeit

goods.

Pending cases

26.The Committee observed that the High Court Case (Okiya Omtatah Okoiti versus KRA, -

Petition Number 5 j2 of 2017) which had declared the procurement process of the EGMS

as being irregular and against the law was appealed by KRA and SICPA and stay orders

against the decision of the High Court granted by the Court of Appeal. The appeal against

the stay orders was subsequently filed by Okiya Omtatah at the Supreme Court and is still

pending and hence the stay orders are still in effect. The Committee observed that the

court processes were a threat to the implementation of the EGMS which would lead to

loss of public funds.

Background Information of SICPA

27. The Committee observed that SICPA is a Swiss company and is a worldwide leader

of security inks for currencies and sensitive documents, including identity documents for

secure traceability of products subject to excise duties, such as alcohol and tobacco

stamps. The Committee also observed that SICPA has presence in over 30 countries

including Morocco, Tanzania and Brazil.

28. Despite the Committee writing to the Ministry of Foreign Affairs (Kenya) asking for any

information regarding impropriety of SICPA in other countries, the Committee had not

received any response at the time of compiling its report.

Commencement of the Contracts

29. Based on evidence adduced by the Solicitor-General, the Committee observed that the

First Contract commenced on l8s April, 2013 and was for duration of 5 years. The
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contract was however terminated upon the execution of the Second Contract. The second

Contract commenced in February 2016 when the 'First Milestone Achievement

Certificate' was issued and shall run for five years.

30' KRA was advised by PPRA and Office of the Attorney-General that they could proceed

with the procurement process.
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4,2 Recommendations by the Committee

Based on the observations, the Committee recommends that -

l. Whereas Kenya Association of Manufacturers and Kenya Revenue Authority

confirmed that there was public participation in the roll-out of the Excisable Goods

Management System, the Kenya Revenue Authority, the Kenya Bureau of

Standards and the Anti-Counterfeit Agency should conduct extensive and all-

inclusive public participation prior to implementing systems such as EGMS'

Subject to paragraph (1) above, Parliament should legislate on a law on public

participation as provided for in the Constitution.

3. The Kenya Revenue Authority should share their current Excisable Goods

Management Systems with the Kenya Bureau of Standards and the Anti-

Counterfeit Agency at no extra cost to the manufacturers'

4. Upon expiry of the existing contract, the Kenya Revenue Authority, the Kenya

Bureau of standards and the Anti-counterfeit Agency should develop a

multifunctional stamp for use by the three government entities, or any other that

will need the system, which will ensure efficient monitoring and reduce wastage of

public funds utilized in developing different stamps'

5. parliament should amend the relevant laws to exempt "plain drinking water" from

any taxation.

2

Date.........z.flotlw,Sign

Hon. Abdullswamad Sharrif Nassir, MP

CHAIRPERSON. PUBLIC INVESTMENT COMMITTEE
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ANNEXES

l) ADOPTTON LrST

2) COMMITTEE MINUTES

3) SPECIAL AUDIT REPORT

4) MINUTES OF THE SPCIAL TENDER COMMITTEE HELD ON I5TH MAY 2OI5

5) MINUTES OF THE NEGOTIATING TEAM BETWEEN KRA AND SICPA HELD

BETWEEN 7TH AND IsTH JANUARY 2OI5

6) KRA LETTER TO TO PPOA REPORTTNG DIRECT PROCUREMENT

7) KRA LETTER TO AG REPORTING DIRECT CONTRACT

8) AG'S LETTER TO KRA ON CONTRACT AND DIRECT PROCUREMENT

9) COMMITTEE'S LETTER TO THE MINISTRY OF FOREIGN AFFATRS

IO) LETTER FROM THE CLERK OF THE NATIONAL ASSEMBLY TO KRA
REGARDING LEGAL NOTICE NO. 53 OF MARCH2OIT.

I l) LEGAL NOTICE NOTICE NO.l l0 oF lSrH JL,NE 2013
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LIST



ADOPTION LIST OF THE REPORT OF THE COMMITTEE ON THE INQUIRY INTOALLEGATIONS OF PROCUREMENT IRREGULARITIES IN THE AWARD OF THEKENYA REVENUE AUTHORITY TENDER NO. KRA/HQS/DP t4-2015 AND
TENDER NO. KRA/HQs/ICB-037 t2011--2012

1. Hon. Abdullswamad Sharrif Nassir, Mp (Chai

2. Hon. Ahmed Abdisala, Ibrahim, Mp (vice-chairperson)

3. Hon. (Dr.) Chrisantus Wamalwa Wakhungu, CBS, Mp ..

4 Hon. Raphael Bitta Sauti Wanjala, Mp

5. Hon. Justus Kizito Mugali, Mp..

6 Hon. Gladys Nyasuna Wanga, Mp

Hon. John Muchiri Nyaga, Mp

8 Hon. (Prof.) Moharnud Sheikh Mohammed, Mp

7

9 Hon. Babu Owino Paul Ongili, Mp

10. Hon. James Githua Kamau Wamacukuru,

I l. Hon. Joash Nyamache Nyamoko, Mp

12. Hon. Mary Wamaua Waithira Njoroge, MP

13. Hon. Mohamed Hire Garane, Mp....

14. Hon. Omar Mohamed Maalim Hassan, Mp

15. Hon. Paul Kahindi Katana, M

16. Hon. Purity Wangui Ngirici, Mp

17. Hon. Rashid Kassim Amin, Mp

@
18. Hon. Zachary Kwenya Thuku, Mp
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MINUTES oF THE 18rH slrrlNc oF THE PUBLtc TNVESTMENTS coMMlrrEE HELD oN
SATURDAY 30rH MARCH 2o1g tN THE CoNFERENCE RooM, THTRD FLooR, ENGLISH
POINT MARINA, MOMBASA AT 1 3 1 5HRS.

PRESENT

1' The Hon. Ahmed Abdisalan lbrahim, MP (Vice chairman and chairing the meeting)
2. The Hon. Dr. Chrisantus Wamatwa Wakhungu,CBs, Mp
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Mary Wamaua Njoroge, Mp
5. The Hon. Purity Wangui Ngirici, Mp
6. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
7. The Hon. Thuku Zachary Kwenya, M.p
8. The Hon. John Muchiri Nyaga, M.p
9. The Hon. James Kamau Githua Wamacukuru, M.p
10.The Hon. Pau[ Kahindi Katana, Mp
11. The Hon. Justus Kizito Mugati, Mp

ABSENT WITH APOLOGY

1. The Hon. Joash Nyamache Nyamoko, HSC, Mp
7. The Hon. Gtadys Wanga, Mp
3. The Hon. (Prof.)Mohamud Sheikh Mohammed, Mp
4. The Hon. Rashid Kassim Amin, Mp
5. The Hon. Omar Mohamed Maalim Hassan, Mp
6. The Hon. Babu Owino pau[ Ongiti, Mp
7. The Hon. Mohamed Hire Garane, M.p.

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Ms. Ftorence Abonyo - Director Committee Services
7. Mr. John Mutega - principal Cterk Assistant I

3. Mr. Evans Oanda - Senior Cterk Assistant
4. Mr. Mohamed Boru Third Cterk Assistant
5. Mr. Atex Mutuku - Senior Serjeant-At-Arms
6. Ms. Sharon Rotino - Research Officer lll
7. Ms. Noette Chetagat - Media Retations Officer lll
8. Ms. Winfred Atieno - Audio Recording Officer
9. Mr. Thomas Ogwel - Fiscal Anatyst

MIN/P|C/2019/106: pRELtMtNARIEs

The Vice/Chairperson catted the meeting to order at fifteen minutes past one O,ctock
fottowed by a word of prayer.



MIN/PIC/2019/107 CONSIDERATION OF THE DRAFT REPoR'f ON

PROCUREMENT AND IMPLEMENTATION OF THE EGMS BY

KRA

The Committee went through the report that it had adopted in the previous meeting

and confirmed that the contents of the report were as adopted. Specificatty, the

Committee confirmed the accuracy of the fottowing paragraphs:

(a) Paragraph 20(b) on inctusion of the 2'1 firms that bid for the First EGMS tender

(b) Paragraph 20(c) on inctusion of the 9 prequatified bidders

(c) Paragraph 3 on inctusion of the procurement process by inctuding a provision

that the averment of made therein had not been substantiated.

(d) Paragraph 28 on the fact that the Committee wrote but never received any

response from the Ministry of Foreign Affairs on any improprieties of SICPA

Security Sotutions SA in other countries
(e) Paragraph 30 on correspondence between KRA and PPRA regarding the

procurement.

MIN/P|C/2O19/108: ANY OTHER BUSINESS

Accommodation whiLe in Mombasa. The Committee detiberated on the Liaison

Committee resolution backlisting Engtish point Hotel from a tist of Hotets prequalified

to accommodate the Committee. lt observed that the Hotel in question had improved

on the issues it had been accused of and therefore suitabte for use by the Committee

as it is ctose to the airport and secure. Therefore the Hotel remained the first among

equats whenever the Committee seeks for accommodation in Mombasa.

Since it was a liaison Committee decision, the Chairman was urged to present the

Committee decision to liaison when it sits next.

MIN/P|C/20191109:. ADJOURNMENT

The meeting was adjourned at thirtY ml utes past one O'ctock.

Date..... t:llrt: .11.1')Signed

Hon. llswamad Sharrif Nassir, MP

(Chairperson)
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MINUTES oF THE 17rH slrrlNc oF THE PUBLtc INVEsTMENTS coMMtrrEE HELD oN
FRIDAY, 29rH MARiH 2019 lN MAIN coNFERENCE RooM, ENGLISH potNT MARTNA AT
3.00 P.M.

PRESENT

1. The Hon. Abduttswamad sharrif Nassir, Mp (chairman)
2. The Hon. Ahmed Abdisatan rbrahim, Mp (vice chairman)
3. The Hon. Dr. Chrisantus Wamatwa Wakhungu, Mp
4. The Hon. Raphaet Bitta Sauti Wanjata, Mp
5. The Hon. Gtadys Wanga, Mp
6. The Hon. Purity Wangui Ngirici, Mp
7. The Hon. Thuku Zachary Kwenya, M.p
B. The Hon. Mary Wamaua Njoroge, Mp
9. The Hon. John Muchiri Nyaga, M.p
10.The Hon. James Kamau Githua Wamacukuru, M.p
11.The Hon. Mohamed Hire Garane, M.p.
12.The Hon. Pau[ Kahindi Katana, Mp
13.The Hon. Joash Nyamache Nyamoko, Mp
14.The Hon. Justus Kizito Mugati, Mp
15.The Hon. Omar Mohamed Maatim Hassan, Mp

ABSENT WITH APOLOGY
1. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
2. The Hon. Babu Owino paut Ongiti, Mp
3. The Hon. Rashid Kassim Amin, Mp

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mrs. Ftorence Abonyo
2. Mr. John Mutega
3. Mr. Evans Oanda
4. Mr. Mohamed Boru
5. Ms. Sharon Rotino
6. Ms. Martene Ayiro
7. Mr. Thomas Ogwel
8. Ms. Winfred Atieno

IN ATTENDANCE
OFFICE OF THE AUDITOR GENERAL

1. Mr. Joshiah Oyuko - Manager, Audit
2. Dr. Sammy Kimungunyi - Manager, Audit

MIN/P|C/102/2019: pRELtMtNARtES

Director, Committee Services
PrincipaI Cterk Assistant
Senior Cterk Assistant
Cterk Assistant lll
Research Officer
LegaI Counsel
FiscaI Anatyst
Audio Recording Officer

The Chairperson catted the meeting to order at twenty minutes past three O,ctock



fottowed by a word of prayer.

MIN/PIC/I03/2019: coNsIDERATtON OF THE DRAFT REPORT ON THE tNQUtRy
INTO THE PROCUREMENT OF THE EGMS SYETEM BY THE
KENYA REVENUE AUTHORITY

The chairperson took the committee through the draft report on the inquiry into theprocurement of the EGMS system by the Kenya Revenue Authority and adopted it
unanimousty with the foItowing amendments:

1' Under Section 2.4 on Expression of lnterest (EOl) for provision of Security
Printing and Digitat Sotutions, parts (b), (c) and (f) shoutd indicate the namesof the companies that expressed interest for provision of the referenced
service.

2' Under Tender Number KRA/HQs/lCB-037/2011-12, the names of the companies
that took part in the tender shoutd be indicated.

3' lnctusion of a paragraph that the Kenya Association of Manufacturers did not
substantiate the information they shared regarding the pricing cost of Excise
stamps in other jurisdictions.

4' lnctusion of a paragraph indicating that the Kenya Revenue Authority and the
State Law office confirmed that the third contract for EGMS began in 2016
when the first mitestone was attained as per the contract terms.

5' lnctusion of a paragraph indication that the Kenya Revenue Authority sough
advise of the state Law office before commencing the procurement for the
EGMS system.

6. lnctusion of a paragraph indicating that the documents tabted before the
Committee by the Hon. Joshua Kuttuny, MP coutd not be substantiated.

7 ' lnctusion of paragraph indicating that the committee wrote to the Minist ry of
Foreign Affairs seeking information on the cost of Excise stamps in Brazit by
slcPA sA. No response has been received on the matter.

8. lnctusion of a paragraph exempting taxation of ptain drinking water.
Com mittee Recom mendations

The committee made the following recommendations:

1' Whereas Kenya Association of Manufacturers and Kenya Revenue Authority
confirmed that there was pubtic participation in the rott-out of the Excisabte
Goods Management System, the Kenya Revenue Authority, the Kenya Bureau of
Standards and the Anti-Counterfeit Agency shoutd conduct extensive and att-
inclusive pubtic participation prior to imptementing systems such as EGMS.

2' subject to paragraph (1) above, Partiament shoutd tegistate on a law on pubtic
participation as provided for in the constitution.

2



3 ' The Kenya Revenue Authority shoutd share their current Excisabte Goods
Management Systems with the Kenya Bureau of Standards and the Anti-
counterfeit Agency at no extra cost to the manufacturers.

4' Upon expiry of the existing contract, the Kenya Revenue A,uthority, the Kenya
Bureau of Standards and the Anti-Counterfeit Agency shou[d devetop a
muttifunctional stamp for use by the three government entities, or any other
that witt need the system, which wit[ ensure efficient monitoring and reduce
wastage of pubtic funds utitized in devetoping different stamps.

5. Partiament shoutd amend the retevant [aws to exempt "ptain drinking water,,
from any taxation.

MIN/P|C/I04/2019: ANy OTHER BUSTNESS

No other business arose.

MIN/PIC/105/2019: ADJOURNMENT

The meeting was adjourned at forty minutes past twetve o,ctock.

Signed........ ,^,. {tlryl^1 ,

. Abdullswamad Sharrif Nassir, Mp

(Chairperson)
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M]NUTES OF THE 2NO SITTING OF THE PUBLIC INVESTMENTS CoMMITTEE HELD oN
THURSDAY, 7rH FEBRUARY zolg lN MArN coNFERENCE RooM, ENGLTsH porNT
MARINA AT 2.30 P.M.

PRESENT

1. The Hon. Abduttswamad sharrif Nassir, Mp (Chairman)
2. The Hon. Dr. Chrisantus Wamatwa Wakhungu, Mp
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Purity Wangui Ngirici, Mp
5. The Hon. Thuku Zachary Kwenya, M.p
6. The Hon. Mary Wamaua Njoroge, Mp
7. The Hon. John Muchiri Nyaga, M.p
8. The Hon. James Kamau Githua Wamacukuru, M.p
9. The Hon. Mohamed Hire Garane, M.p.
10.The Hon. PauI Kahindi Katana, Mp
11. The Hon. Joash Nyamache Nyamoko, Mp
12.The Hon. Babu Owino paut Ongiti, Mp
13.The Hon. Justus Kizito Mugati, Mp
14.The Hon. Omar Mohamed Maatim Hassan, Mp
15.The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan rbrahim, Mp (vice chairman)
7. The Hon. Gtadys Wanga, Mp
3. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp

IN ATTENDANCE
NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Evans Oanda
2. Mr. Mohamed Boru

( 3. Ms. Sharon Rotino
4. Mr. Sidney Lugaga
5. Ms. Winfred Atieno

Senior Cterk Assistant
Clerk Assistant lll
Research Officer
LegaI Counsel
Audio Recording Officer

IN ATTENDANCE

OFFICE OF THE AUDITOR GENERAL

1. Mr. Joshiah Oyuko - Manager, Audit
2. Dr. Sammy Kimungunyi - Manager, Audit

MIN/PIClO05/2019: PRELIMINARIES

The Chairperson caIted the meeting to order at thirty five minutes past two o,ctock
foltowed by a word of prayer.



MIN/P|C/O06/2019: CONSIDERATION OF THE DRAFT REPORT ON THE INQUIRY

INTO THE PROCUREMENT OF THE EGMS SYETEM BY THE

KENYA REVENUE AUTHORITY

The Committee went through the draft report on the inquiry into the procurement of

the EGMS system by the Kenya Revenue Authority and resotved to postpone making

recommendations to attow time to get the fotlowing information:

1. Technical. evatuation report for the Second EGMS tender - the auditors
present in the meeting produced the requested report;

2. Report from PPRA indicating whether or not any ptayer comptained of the

procurement process - The submission by PPRA hod been coptured in the

report with no indicotion whether any bidders complained;

3. How long the Auditor Generat's office witt take to conduct a vatue for money

audit - the auditors present indicated that it will toke o minimum of 36

weeks;

4. lmpact of variation of the scope of in the second tender by the KRA Deputy

Commissioner in charge of procurement - secretariat to ask the Auditor
Generol to provide a report on the some;

MIN/PIC/007/2o19: ANY OTHER BUSINESS

No other business arose.

MIN/PlC/008/2O19: ADJOURNMENT

The meeting was adjourned at fifty six minutes past three O'ctock.

Signed oare...../% tt [oi

oAlAbdultswamad Sharrif Nassir, MP

(Chairperson)
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MINUTES oF THE 1sr slrrlNc oF THE PUBLtc TNVESTMENTS coMMrrrEE HELD oN
THURSDAY, 7rH FEBRUARY zolg tN MAIN coNFERENcE RooM, ENGLTsH porNT
MARINA AT 11.00 A.M.

PRESENT

1. The Hon. Abduttswamad sharrif Nassir, Mp (chairman)
2. The Hon. Dr. Chrisantus Wamalwa Wakhungu, Mp
3. The Hon. Raphaet Bitta Sauti Wanjala, Mp
4. The Hon. Purity Wangui Ngirici, Mp
5. The Hon. Thuku Zachary Kwenya, M.p
6. The Hon. Mary Wamaua Njoroge, Mp
7. The Hon. John Muchiri Nyaga, M.p
B. The Hon. James Kamau Githua Wamacukuru, M.p
9. The Hon. Mohamed Hire Garane, M.p.
10.The Hon. Pau[ Kahindi Katana, Mp
11.The Hon. Joash Nyamache Nyamoko, Mp
12.The Hon. Babu Owino paut Ongiti, Mp
'13.The Hon. Justus Kizito Mugati, Mp
14.The Hon. Omar Mohamed Maatim Hassan, Mp
15.The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan rbrahim, Mp (vice chairman)
2. The Hon. Gtadys Wanga, Mp
3. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Evans Oanda
2. Mr. Mohamed Boru
3. Ms. Sharon Rotino
4. Mr. Sidney Lugaga
5. Ms. Winfred Atieno

IN ATTENDANCE

OFFICE OF THE AUDITOR GENERAL

1. Mr. Joshiah Oyuko - Manager, Audit
2. Dr. Sammy Kimungunyi - Manager, Audit

MIN/PlC/001/2019: PRELIMINAR|Es

The Chairperson catted the meeting to order at twenty minutes past eteven O,ctock
fotlowed by a word of prayer.

(

Senior Cterk Assistant
Cterk Assistant lll
Research Officer
Legal Counsel
Audio Recording Officer



MIN/PIC/OO2/2O19: CONSIDERATION OF THE DRAFT REPORT ON THE INQUIRY

INTO THE PROCUREMENT OF THE EGMS SYETEM BY THE

KENYA REVENUE AUTHORITY

The Chairperson took the Committee through the draft report on the inquiry into the

procurement of the EGMS system by the Kenya Revenue Authority and made the

fottowing observations:

1. The matter under inquiry by the Committee with regards to the procurement of

the Excise Goods Management System is the subject of a Petition No. 532 0t

7017 in the High Court against the Commissioner General of KRA, the Cabinet

Secretary for the National Treasury and STCPA Sotutions SA ("SICPA"), the Swiss

firm that had been awarded a tender by KRA to imptement EGMS.

2. ln this petition, the petitioner fautted the tegatity of both Legal Notice No. 110

of 18th June 2013 and Gazette Notice No. 12856 of 5th September 2013 for want

of meeting constructionaI dictates of pubtic participation; and irregutar

procurement process of the impugned EGMS.

3. The issues raised for determination in the said petition were essentiatty similar

to the terms of reference under which the Auditor General prepared the

SpeciaI Audit.

MIN/PIC/00312019: ANY OTHER BUSINESS

No other business arose.

MIN/PlC/0O4/2O19: ADJOURNMENT

The meeting was adjourned at forty minutes past twetve O'ctock.

Date ,l (, l(, uiq '-

Signed

Ho Abdutlswamad Sharrif Nassir, MP

(Chairperson)
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MINUTES oF THE 84rH slrrlNc oF THE PUBLtc INVEsTMENTS coMMtrrEE HELD oN
THURSDAY 25rH ocroBER 2o1B tN RooM 7, MAIN pARLTAMENT BUILDINGS AT 10.40
A.M.

PRESENT

1. The Hon- Abduttswamad sharrif Nassir, Mp (Chairman
7. The Hon. Ahmed Abdisatan rbrahim, Mp (vice chairman)
3. The Hon. PauI Kahindi Katana, Mp
4. The Hon. Purity Wangui Ngirici, Mp
5. The Hon. Dr. Chrisantus Wamatwa Wakhungu, Mp
6. The Hon. Ahmed Kotosh Mohamed, Mp
7. The Hon. James Kamau Githua Wamacukuru, M.p
8. The Hon. Thuku Zachary Kwenya, M.p
9. The Hon. Raphaet Bitta Sauti Wanjata, Mp
10.The Hon. Gtadys Wanga, Mp
11. The Hon. Babu Owino paut Ongiti, Mp
17.The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Mohamed Hire Garane, M.p.
2. The Hon. Justus Gesito, Mp
3. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
4. The Hon. Joash Nyamache Nyamoko, Mp
5. The Hon. Mary Wamaua Waithira Njoroge, Mp
6. The Hon. Omar Mohamed Maatim Hassan, Mp
7. The Hon. John Muchiri Nyaga, M.p

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Evans Oanda
2. MS. Doreen karani
3. Mr. Thomas Ogwel
4. Ms. Noette Chetagat
5. Ms. Winnie Atieno

Senior Cterk Assistant
Legal Counsel
FiscaI Anatyst
Media Retations Officer
Audio Recording Officer

IN ATTENDANCE
6. Dr. Sammy Kimungunyi
7. Mr. Joshiah Oyuko
8. Mr. Chartes Kiage

9. Ms. Joyce Wesonga

Deputy Director, Audit
Manager, Audit
Manager, Audit
lnspectbrate of State Corporations

MlN/PtC/412/7018: PRELIMINARIES

The Vice Chairperson calted the meeting to order at forty one minutes past ten



o,clock with a word of prayer from the Hon. Gladys wanga, MP

MtN/PlC/413/2018: PRESENTATION FROM THE SOLICITOR GENERAL ON THE

EGMS CONTRACT

Mr. Kennedy ogeto, the Solicitor General accompanied by Mr. Nelvis ombasa and

Ms. Rachael Wanjiku appeared before the Committee to adduce evidence on the

contract on EGMS being implemented by the SCIPA SA. He briefed the Committee

as follows:

PROCUREMENT

1st Contract

1. KRA vide letter dated 22nd February, 7013, forwarded a copy of the draft

Contract for the AG,s approval together with a tender approvaI form, letter of

notification of award, letter of acceptance of award and copy of the approved

minutes of the Authority's Tender Committee'

7. From the documents the AG reviewed, it was apparent that the procurement

was open and comPetitive.

7nd Contract

3. Under the repeated pubtic Procurement and Disposal of Assets 2005, Section 29

provides that a procuring entity may use direct or restricted tendering as an

atternative procurement procedure, onty if before using that procedure, the

procuring entity obtains written approval from its tender committee and

records in writing the reasons for using, the atternative procurement

procedure.

4. Additionatty, Regutation 32 of the Pubtic Procurement and Disposal Regutations,

7006, require that a procuring entity obtains the approval of the tender

committee prior to terminating a contract. Further, Regutation 67 (3) of the

pubtic procurement and Disposal Regutations,2006, require a procuring entity

to report any direct procurement of a vatue exceeding five hundred thousand

shittings to the Pubtic Procurement Oversight Authority ("the Authority).

5. The KRA Tender Committee during its meeting hetd on 15th of May, 7015,

detiberated on the proposal for the termination of the existing contract and

the award of a New Contract and approved the Termination of the existing

contract with SICpA Security Sotution SA. Use of Direct Procurement Method.

(Minutes were ovailed).
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6' Further, the KRA vide letter Ref. KRA/5/pss1 3/2/10 dated 21sr Juty, 2015notified the Authority of this direct procurement, in comptiance with the [aw.(Letter ovoiled).

7 ' From the information obtained from KRA, which the Attorney General veritybetieved to be true the excise stamp was a security printed product whosedesign and security features were inbuitt and proprietary to its manufacturer.This intettectuaI property is unique to slcpA and therefore procuring anatternative manufacturer to produce a stamp with design and security featurescompatibte with the tracking ptatform designed by srcpA, woutd not bepracticalty possibte' lt was therefore imperative that direct procurement bethe onty procurement method appticabte in this case.

' Furthermore since this contract was a continuation and expansion of theprevious contract, in the sense that srcpA had already began makinginvestments in the Iine product, it woutd have been a burden on the tax payerto terminate the First Contract and retender afresh. This woutd have beennecessitated by the fact that, slcPA woutd have been paid for the investments
made white at the same time tendering a fresh provider and paying for the
same.

Based and foregoing, we wish to reiterate our position that, our office advisedand gave our ctearance for the execution of the Contract, based on theinformation and documents that were furnished to our office. we wish to statethat, we were satisfied that, the procurement was in comptiance with the [aw.
VA E FOR EY

8

{

9

!

10'value for money is assessed in terms of cost, quatity, quantity and timetines ofthe detivered works, goods or services and this is promoted through effectivecompetition, transparency and accountabitity during the procurement process.
11' The first procurement process for the EGMS was done open and competitivety

white the second procurement was done directty. This was to expand the scopeof the first Contract to cover the expanded scope of the products by the LegatNotice 110 which required that att excise goods with exception of motorvehictes be affixed with stamps.

12'KRA informed us, which information we verity believe to be true that a decisionto renegotiate the contract in order to achieve financia[ sustainabitity wasmade' The rerregotiation was to expand the system to cover new products andprovide a unified charge to cover atl three project components; stamps, thetrack and trace system and the integrated production accounting system.

3



13.8y achieving this, project funding risks woutd be transferred to the service

Provider as KRA woutd pay a fixed charge irrespective of the number of

Production [ines instalted.

14.The prices negotiated in the 2015 contract were based on the prices that were

bid competitivety in the 2013 Contract and the KRA was abte to negotiate a

reduced unit cost Per stamP'

15.;t is noted from the minutes of negotiations hetd between the KRA and SICPA

on 7th January - 15th January, 2015 that KRA requested SICPA to shift to a new

contractuat pricing model based on price per stamp that woutd cover the futt

cost of the sotutions and services. This was necessitated by the escatating cost

in the Contract due to an increase in the number of equipment'

16.The AG in assessing and reviewing the issue of vatue for money, reviewed the

minutes of the negotiations and noted that the KRA was intent on bringing

down the cost. ln the AG',s view, in their detiberations, KRA was keen to ensure

and promote prudent use of taxpayer's resources, to achieve a cost effective

procurement.

17.|n the AG',s view, taking into account the exptanations by KRA the issue of

vatue for money was properly accounted for'

COMMENC EMENT DATES

2013 ONT

lg.This Contract commenced on lgth Aprit, 20'13 and was for a duration of 5 years.

19.The KRA in its letter of award of the 17th Juty, 2015 indicated that it intended

to terminate the contract. Subsequentty, SICPA in its letter dated the 30th Juty,

2015 accepted KRA's proposed termination, subject to both Parties having a

written mutual agreement, with futt and finat effect on the date the

Framework Contract is executed by the Parties. (Letters were ovailed)'

201 CO CT

20.Under Ctause 3.33 of the speciat Conditions of Contract, the Term of the

Contract shatl commence on the Effective Date and continue for five (5) years

from the Start Date.

21.The Effective Date is defined to mean 1st October 7015 white the Start Date

means the date on which the Term of the Con ct commences, which wi tt be

da on whi haMit stone Achievement certif ica has been issue ln

respect of anv Phase ll Product or not later than six (6) Months after the

the Conditio

Ctause 3.21

provided

4

ns Precedent are met as provided underEffective Date,



ln the event the Conditions Precedent are not met as provided above, the Start Date
shatt be postponed untiI comptetion of the Condition Precedent and receipt of the
Mitestone Achievement Certificate.

22'lt is imperative to note that the Term of the Contract commences on 1st
October, 2015 and continues for five (5) years from the Start Date, which in our
understanding impties, that the Term of the Contract effectivety begins
running, from the Start Date.

23. The Start Date can be deduced in
fotlowing:

the first instance dependent on the

a' issuance of a Mitestone Achievement Certificate in respect of anv phase
Il Product; or

b' not later than six (6) Months after the Effective Date, provided the
Conditions Precedent are met as provided under Ctause 3.21. r

24.1n our interpretation, in this first instance, the Start date is dependent on
either of the two conditions being met. The use of the word ,,or,, mokes the
two conditions disjunctive and mutuatty exctusive.

25'ln the Second lnstance, if the Conditions Precedent are not met, the Start Date
shatt be postponed untit:

a. comptetion of the Condition precedent; and

b. receipt of the Mitestone Achievement Certificate.
ln this instance, both the conditions must be futfitted for the Start Date to begin.

76'For a Mitestone Achievement Certificate to be issued KRA is required to
conduct Gtobat System Tests to vatidate retevant end to end functionatity for
each Product that is introduced in the sICpATRACE system.

27 -The SICPA is required to instatt this System at their own cost, and KRA is onty
required to conduct tests to vatidate end to end functionatity.

28. Upon the successful comptetion of each set of Gtobat System Tests and issuance
of the Site & Line lnstattation Achievement Certificate, for each corresponding
Automated Manufacturing Line & lmporter, KRA shatt issue a Mitestone
Achievement Cer.tificate to SlCpA.

29. KRA have since informed the AG, which information the office of the AG verity
betieve to be true that, the onty Phase ll product that has been abte to be
issued with the Mitestone Achievement Certificate is the beer product, which
was issued sometime in February ?016. This effectivety means that, the
Contract term has commenced.
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COST IMPLICATION

First Contract

30.The cost for this Contract was Euros 47,471,464 for a period of five years

covering wines, spirits and tobacco'

Secon d Contract

31.This is a framework contract at a maximum Contract cost of Euros 170,615,399

covering the extended scope of the excisabte goods. Under this Contract, SICPA

is to be paid for the stamps actualty detivered which is dependent on the

producer usage.

LEGAL AND FINAN CIAL IMPLI CATIONS OF THE TWO ONTRACTS IN THE EVENT OF

BREAC

First Contract

32.This contract is atready terminated and therefore there are no known [ega[

imptications in the event of breach'

2nd Contract

33.Ctause 3.17 Liquidated Damages of the Generat Conditions, provides that if the

Contractor faits to detiver any or att of the Services within the period (s)

specified in the Contract, the KRA shatt, without prejudice to its other

remedies under the contract, deduct from the contract, prices liquidated

damages sum equivatent to 0.5% of the detivered price of the delayed items up

to a maximum of 10% of the detayed Services'

34.Under Ctause 3.8 lnspection and Tests of the Generat Conditions, should any

inspected or tested goods fait to conform to the specification, KRA may reject

the equipment, and SICPA shatt either reptace the rejected goods or make

atterations, necessary to meet the specification requirements free of cost to

KRA.

35.Under Ctause 3.40 Limitation of Liabitity on the speciaI conditions, in the event

KRA suffers proven material direct loss or damage, as a resutt of negtigence,

gross misconduct, or wittfut misconduct of SICPA, in the suppty of Services,

slcpA shatt pay KRA damages of an amount equal to the direct loss or damage

suffered but not exceeding 50 % of the fees paid for the catendar year in

question (or the Portion therof).

36. Under Ctause 3.7 of the Speciat Conditions, SICPA was to provide within 30

days of notification of Contract award, a performance security in the amount

of Euros 850,000. This amount is payabte to KRA as compensation for any loss

resutting from SICpA's failure to comptete its obtigations under the Contract.

6
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The performance security shatt be in the form of a bank guarantee or irrevocabte
letter of credit issued by a reputabte bank located in Kenya or abroad acceptabte to
KRA' The performance security witt onty be discharged by KRA and returned, thirty
(30) days fottowing the comptetion of the performance obtigations under the
Contract.

37' By dint of the foregoing provisions of the Contract, the AG,s office was
satisfied that KRA was duty protected, in the event SICPA breached the
Contract which compets SICPA, to pay compensa[ion and damages to KRA. lt
further important to note that, the First Contract was terminated at the point
the Second Contract was executed. This position is stiputated in the
Notification of Award from KRA and in the Letter of Acceptance by SlCpA.

COMMITTEE OBSERVATIONS

Procurement process:

1' The office of the Attorney General was given a drawn contract from the KRA
f or review which contract the off ice reviewed and approved with
modifications. ordinarity, the AG is supposed to draft agreements on behatf of
any Government entity by dint of Section 5 of the office of the Attorney
General Act. But du e to capacity chattenges, this is not done.

7. The office of the AG did not do any due ditigence of the contract white
reviewing it. lt onty retied on faith that the KRA had done the right thing

3. The first contract was terminated and ushered in the second contract with
expanded scope of products. This was to imptement the tegat Notice No. 110 of
1 8th June 7013.

4. The use of direct procurement coutd not be justified under sections 29 and 74
of the Pubtic Procurement and Asset Disposal Act of 2005 in that the scope of
products negotiated for in the first contract were onty three as opposed to
many products in the second contract; there coutd have been new entrants into
the market that coutd have bide d f or the contract; and there was no cost
benefit anatysis done the investments made by SCIPA on proprietary software
to ascertain whether or not the benefits outweighed the losses.

Contract duration

5. The first contract had begun, executed partiatty and terminated without tegat
recourse.

6' The Second contract begun in February 2016 after issuance of Mitestone
Achievement certificate. lt witt run for a period of 5 years

. Court cases

The Soticitor General confirmed that the procurement process of the EGMS is a
matter that is ative in court currentty. He however denied that the attegations

7
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that his office was representing KRA in court and atso pointed out that his

advice had not been sought by the KRA. The specific pteadings in court woutd

be shared with the Committee the fotlowing day'

MIN/PIC/414/2018: ANY OTHER BUSINESS

No other business arose.

M!N/PIC/41512O18: ADJOURNMENT

The meeting was adjourned at thi past twetve O'ctock.

3 ,J.,4 WT
Signed.... Date.

llswama d Sharrif Nassir, MP

(Chairperson)
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MIN/PIC/3 99/2O18: PRELlMINARIES

The Chairperson catted the meeting to order at twenty six minutes past ten o'ctock

with a word of Prayer.

MIN/ptc/4 oo/2o18: EVIDENCE BY THE soLtclroR GENERAL oN THE EGMS

CONTRACT

Mr. Kennedy ogeto, the solicitor General accompanied by Mr. Nelvis ombasa and

Ms. Rachael wanjiku appeared before the committee to adduce evidence on the

contract on EGMS being implemented by the sCIPA SA- He briefed the committee

as follows:

Backqround

2013 Contract

1. The KRA bY a letter Ref

informed the Office of

procurement process for the printing, supply and delivery of security revenue

stamps comptete with track and trace system and integratEd production

accounting system for co[tection of tax on cigarettes, wines and spirits' This

tender had been awarded to SICPA Security Sotutions SA.

7. lt is through this letter that the KRA forwarded a copy of the draft Contract for the

office of Attorney Generat,s approval together with a tender approvat form, letter

of notification of award, letter of acceptance of award and copy of the approved

minutes of the Authority's Tender Committee. However, the Office of the Attorney

Genera[ is unable to find copies of these documents as forwarded by KRA in our

records, though KRA indicate them as attached in their letter'

3. Neverthetess, the office of the Attorney GeneraI office by [etter Ref. No.

AG/CONF/7lCl61 VOL. Vll (49) dated the 1't March, 7013, gave comments on the

draft Contract and requested the KRA to resubmit the amended draft Contract for

perusat, Prior to execution.

4. The KRA by their letter Ref. No. KRA/18/10601941 dated the 10th Aprit, 7013

indicated that they had incorporated att the comments the office of the Attorney

General had made and had amended the Contract accordingty. ln the above letter,

KRA indicated that, they were resubmitting the revised Contract for the office of

the Attorney Generat's approvat, but onty forwarded a copy of the revised Speciat

Conditions of Contract, without the Contract'

5. The Office of the Attorney General reviewed the same and vide letter dated 1Oth

Aprit, 7013, observed that upon review of the revised Contract, their concerns had

been addressed, SaVe for comments on the Ctause on Representation and

Warranties. The Office of the Attorney Genera[ advised KRA that, upon making the

amendment as advised on the Ctause on Representation and Warranties, the

No. KRA/LB/10601789 dated the 22nd February, 2013

the Attorney Genera[ that it had compteted the
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contract shalt be deemed sound from a [ega[ stand point and may be executed.6' lt is evident from the office of the Attorney Generat's records that the officereviewed and gave its ctearance for the execution of the contract between KRAand slcPA' The Contract was executed on the l Bth Aprit, 2013 and was to run for aperiod of five (5) years.

2015 Draft Con tract

7' Thereafter, the KRA by the tetter Ref. No. KRA/5/BS12/g/c/78 dated the 24thJune, 2015 informed the office of the Attorney General that, the government hadamended the Excisabte Goods Management system Regutations vide Legat NoticeNo' '110 of 18th June, 2013, and expanded the scope of the system to cover, atlexcisabte goods except motor vehictes. They stated that the amendment had comeinto force after the, contract KRA and slcPA dated lgth Aprit ,2013 had beenexecuted.

B' ln the letter KRA indicated that the Contract as signed, was being imptemented tocover onty three (3) products Tobacco, Wines and Spirits but the amendment tothe Regutations required every package of excisabte goods, except motor vehictes,manufactured in or imported into Kenya, be affixed with an excise stamp.
9' According to KRA in their letter, the signed Contract coutd not cover the productsprovided in the said Regutations due to the fottowing reasons:

i' The signed Contract was for 3.55 bittion stamps whereas the extended scope
was estimated to require 12,876,633,899 stamps;

ii' The signed contract onty covered three (3) products and not att the
excisabte goods provided for under the Regutations;

iii' Using the signed Contract on the extended scope woutd result in higher unit
costs and consequentty funding constraints;

iv. The project cost [imited
additionaI tine woutd
unsustainabte; and

v' Any variation to the signed Contract to extend its scope woutd most tikety
exceed the permitted 25% cumutative variation of a contract.

10'The KRA had assessed the contract and noted that, in its current form, it woutdnot be possibte to appty the new products as the amended Regutations required,therefore KRA, intimated that they had directty procured slcpA security sotutions
sA, to imptement the extended scope of the new products.

11' The KRA exptained that the use of direct procurement had been recommended
pursuant to section 74(2) Pubtic Procurement and Disposal Act, 2005 (the Act)

the number of production line equipment and any
generate an additional cost which woutd be

3



which states that, ,o procuring entity moy use direct procurement if it is sotisfied

thatthereisnoreosonoblealterntotiveorsubstituteforthegoods,worksor
services.'

l2.Additionatty,fortheKRAtojustifytheDirectProcurementtoimptementthe
extended scoPe, stated as fottows:

a.slcPASecuritysotutionssAhadproprietaryrightsoverthecurrentsystem;

b. variation of the contract, to inctude the extended scope of products' woutd

bebeyondthescopethatwasall'owableundertheProcurementAct,2005;
and

c.thetwoprevioustenderingprocesses,hadyietdedS|CPASecuritySolutions
SA as the ontY suitabte bidder'

Theyfurthercontendedthat,slcPASecuritysotutionssAhadbeenthesuccessful
bidder in two other previous tendering processes'

13.8y dint of the foregoing, KRA therefore requested the office of the Attorney

GeneraltoreviewtheproposeddraftContractandthedraftnotificationofaward.

l4.Theofficereviewedthesameandnotedthefoltowing:

a.SICPASecuritySolutionsSA,wouldbeengagedunderanewtenderNo.
KRA/ HQS/ DP I 473 I 701 4-2015;

b. KRA and slcPA Security sotutions sA, had hetd negotiations based on the

existing contract and had accepted an offer by slcPA Security sotutions sA

for the System for a period of five (5) years, at a total cost of Euros one

Hundred and Fifty Eight Mittion, Two Hundred and Thirteen Thousand' Eight

HundredandNinetyEight(Euros158,213,898-equivatenttoKshs'
15,909,793,487);

c. The draft Notification of Award, woutd atso serve as a Notification for the

termination of the existing Contract that was signed on the 18th Aprit' 2013

andthattheawardofthenewContracttoSICPASecuritySolutionsSA,
woutd onty be vatid and effective, upon and from the date that' slcPA

SecuritY Sotutions SA:

i. accePted the termination; and

ii. executing a report detaiting, the subsisting rights or tiabitities

transiting into the new Contract'

This condition is pursuant to Clause 3.32 (1) (d) of the Speciat Conditions of Contract'

that provides that termination of an ogreement does not for whotever reoson, offect

ony occrued rights and tiobilities of ony Porty"
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15'The Draft Letter of Notification required slcPA security sotutions sA, to enter intonegotiations on the transition report, give their comments on the Draft Contract aswetl as to write an acceptance letter.
16.The Office of the Attor

our letter dated the 1

Awards, were in order

ney General reviewed the documents and advised KRA vidertJ uly, 2015 that the draft Contract and Notificati on of
and they shoutd be executed subiect to compliance withe srons the blic rocu ment d Dis osal t 5. The Officeparticutarty drew KRA,s attention to sect ion 27 of the Act which provides:

(1) A lic enti shall nsure hot
li
t

with
andAc the

o A e h
Drocurem ents

(2) The accounti nqofficer of a public

Iot

e n t the lic tit /s itst
enti tv sholl be lmon

I u
lV responsib le for

1

(3) Each employee of a pubtic entity and each member of a boord orcommittee of the pubtic entity shalt ensure, within the areos of responsibilityof the employee or member, that this Act, the regulotions ond any directionsof the Authority are complied with.
(4) Controctors, suppliers ond consultonts sholl compty with au the provisionsof this Act ond the regulotions.

(5) The accounting of ficer moy use the procurement unit and tendercommittee of another procuring entity which shalt carry out the procurement
in accordonce with this Act ond the regurotions.

(6) The Authority shotl have power to transfer the procuring responsibitity of oprocuring entity to onother procuring entity or procuring agent in the event ofdelay or in such other instonces os may be prescribed.
17 'The office of the Attorney Generat atso requested KRA to submit a signed copy ofthe minutes of negotiations hetd between it and slcpA on 7th January - 15thJanuary,2015 as the copy furnished to the office was not signed.
18' lt is imperative to note that, there has been no further .oirurpondence betweenthe office of the Attorney General and KRA, on this matter and the office istherefore unabte to comment as to whether, the matter was progressed asenvisaged' Further, the office of the Attorney Generat was unsure about the stateof imptementation of the Contract signed in 2013.
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Co nclusion

T offi eofth Attor GeneraI in ut on e Cont acts b ween and SIC A

Securitv Sotutions SA

Fi rst Contract

19.The office of the Attorney General received a letter Ref' No' KRA/18i10601789

dated the 2Znd February, 2013 form the KRA informing our Office that' it had

comp[etedtheprocurementprocessandhadawardedSICPASecuritySolutionsSA,
the Contract for the printing, suppty and detivery of security revenue stamps

comptete with track and trace system and integrated production accounting

systemforcottectionoftaxoncigarettes,winesandspirits'Theyrequestedthe
Office to review the same before execution'

20.The office of the Attorney General reviewed and responded by letter Ref' No'

AG/CSNF/Z/Cl61VoL.Vll(49)datedthel'tMarch,Tol3,givingcommentsonthe
draft Contract and requested the KRA to resubmit the amended draft Contract for

perusat, Prior to execution'

21.The KRA wrote back vide rheir r.etter Ref. No. KRA/LB/10601941 dated the 10th

Aprit,2Ol3,resubmittedtherevisedContractfortheOfficeoftheAttorney
Generat's aPProvat.

TT.TheOffice reviewed the same and vide tetter dated 1Oth Aprit' 201f' advised KRA

that, upon making the amendment as advised on the Ctause on Representation and

Warranties, the Contract shatt be deemed sound from a [egat stand point and may

be executed.

2nd Contract

23 The office of the Attorney General received a letter from KRA by the letter Ref'

No. KRA/5/BS 17l8lc/78 dated the //th June, 7015' intimating that the

government had amended the Excisabte Goods Management system Regutations

vide Legat Notice No. 110 of l8th June, 7013, and expanded the scope of the

system to cover, att excisabte goods except motor vehictes' KRA therefore

intended to directty procure SICPA Security Sotutions SA, and enter into a new

Contract to cover expanded the scope of the new products. They requested the

office of the Attorney General to review the proposed draft Contract and the draft

notification of award.

24.The office of the Attorney General reviewed the draft Contract and the draft

notification of award and advised KRA vide letter dated the 1st Juty, 2015 that the

draftContractandNotificationofAwards,wereinorderandtheyshou[dbe

6
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Commenceme nt Dates

First Contract

25'The Contract that was executed on the lBth Aprit, 2013 and therefore it is deemed
to have come into force, once it was executed. lt was to run for a period of five
(5) years.

Sec Contract

T6.According to the draft Letter of Award, the 20'15 draft Contract was to be vaud
and effective upon, SICPA Security Sotutions SA, accepting termination of the
eartier Contract and execution of transition report detaiting the rights or (iabitities
of the Parties, as they transit into the new Contract. lt was to run for a period of
five (5) years.

77 'ln view of the fact that, the Office of the Attorney General does not know whether
SICPA Security Sotutions SA, wrote the letter of acceptance, of the notification of
award, the office of the Attorney General is unabte to estabtish the
Commencement date of the second Contract.

Cost imo lications

First Contract

28. The Contract was for the sum of was stated as Euros Forty Two Mittion Four
Hundred and Seventy one Thousand Four Hundred and Sixty Four (Euros
47,471,464.00).

Second Contract

29' The Contract was for a total cost of Euros One Hundred and Fifty Eight Mittion,
Two Hundred and Thirteen Thousand, Eight Hundred and Ninety Eight (Euros
158,213,898 - equivatent to Kshs. 15,gTg,Zg3,4gZ).

Expirv of the Contract

First Contract

30' The Contract was for a period of five (5) years. Pursuant to the draft notification
of award for the Second Contract, this Contract was terminate, once SICpA
Security Sotutions SA accepted the notification of award for the Second Contract
and executing a report detaiting, the subsisting rights or tiabitities transiting into
the new Contract.

Second Contract

31.The Contract was for a period of five (5) years. The Office of the Attorney General
is unabte to estabtish the date of expiry of this Contract, since the Office has no
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information as to whether it was executed by the parties

Committee Observations

The Committee made the fotlowing observations:

The office of the Attorney General was not involved in drafting the contract for

the Excise Goods Management System between Kenya Revenue Authority and SICPA

Security Sotutions SA. The office however reviewed the draft contract and qave

tegat advise inctuding review of the section on 'speciaI Conditions of the

Contract'.
2. The office of the Attorney General saw that there woutd be vatue for money in the

tender as it invotved competitive bidding'

3. The office of the Attorney General was satisfied that the use of Direct

procurement was justified in this case as provided for by Section 74 (7) of the

Pubtic Procurement and Disposal of Assets Act (2005), based on the reasons

provided by the Kenya Revenue Authority'

4. The Office of the Attorney General coutd not ascertain the expiry date of the

second contract.

Committee Resolutions

The Committee made the fotlowing resolutions:

The soticitor GeneraI shoutd re-appear before the committee to provide

information on the contract incLuding the commencement date and expiry date as

wetl as matters to do with proprietary rights that advised KRA's direct

procurement of the EGMS.

MIN/PIC/401/2018: ANY OTHER BUSINESS

No other business arose.

MIN/PICl4O2/2O18: ADJOURNMENT

The meeting was adjourned at thirty eight minutes Past twetve O'ctock

.L,LNT

Signed....... Date.........

Abdullswamad Sharrif Nassir, MP

1
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Confirmation of minutes was deferred to the next sitting'

MIN/Plc/3 96/2018: EVIDENCE BY THE PUBLIC PROCUREMENT REGULATORY

AUTHORITY

Mr. Maurice Juma, the Director General of the Pubtic Procurement Regulatory

Authority (PPRA) accompanied by Mr. Joram Mweresa (Compliance officer)

appeared before the committee to adduce evidence on the procurement and

implementation of the Excise Goods Management System'

The Director General briefed the Committee as follows:

First Tender

1. The procurement of Excise Goods Management system (EGMS) commenced in

August20l0throughExpressionoflnterest(Eol)whichwasadvertisedonlgth
August,2010andclosedonZTndSeptember,2010atl2noon.

2. Nine out of twenty one bidders were prequatified at the Eol stage and Request

for Proposat (RFP) documents were issued on 17th June, 7011 lo

a.DeLaRueCurrencyandSecurityPrintersLtd.
b. Tat[ SecuritY Print Ltd'

c. Authentic Ltd.

d. Madras SecuritY Printers Ltd'

e. EdaPs Consortium

f . American Banknote Co'

g. Fittrona PLC

h. SICPA SecuritY Sotutions SA

i. Hotistik lndia Ltd'

3. Of these, six companies submitted the RFP documents, inctuding slcPA security

sotutions SA which scored 75.5% in the technical evatuation against a cut off

score of 68%. SICPA's financial bid was opened on 30th september,20l'l and the

financial. proposat was for Euros 6,696,g00 per annum or Euros 20,090'700 for

three Years.
4. The procurement was terminated as the quoted bids were higher than the

budgeted amount of Kshs' 240 mittion'

Second Tender

5. After termination of the procurement proceedings, the procuring entity

initiated another procurement process for Printing, suppty and Detivery of

security Revenue stamps complete with Tracking and Trace system and

lntegrated Production Accounting System'

6. An internationa[ tender No./KRA/lcB-03712011'7012 for Printing, suppty and

Detivery of security Revenue stamps comptete with Tracking and Trace system

and lntegrated Production Accounting system was advertised on 30th March'

7017 andctosed on 30th May, 2012. lt attracted seven (7) bidders:

a. EdaPs Consortium - Ukraine
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b. Hotistik tndia Ltd. - tndia
c. Security printing press _ lndia
d. De La Rue Currency and Security print - Kenya
e. Madras Security printers Ltd _ lndia
f. Authentic lnc. - USA
g. SICPA Security Sotutions SA _ Switzertand

7 ' The evatuation committee recommended the award of the tender to SICpA
security Sotutions sA at a total of Euro 42,471,464 or Kshs. 4,552,516,276 for
five years at an exchange rate of Kshs. 1 07.1g to 1 Euro.

B' ln its meeting hetd on 26th November, 7012, the tender committee awarded
slcPA Security Sotutions sA the tender for Suppty and Detivery of Security
Revenue Stamps comptete with Tracking and Trace System and lntegrated
Production Accounting system at a totaI of Euro 4?,471,464 or Kshs.
4,552,516,226 for five years at an exchange rate of Kshs. 107.19 to 1 Euro.9' Kenya Revenue Authority and slcPA security sotutions sA entered into acontract on 18th Aprit, 2013 at a total cost of Euro 42,471,464 for a period of
five years up to March 2019. The contract covered Printing, Suppty and Detivery
of security Revenue stamps for a period of five (5) years as fottows:

i' Provision of 3,556,700,000 Security Printed Revenue Stamps for a
period of five (5) years at a total cost of Euros 20,341,464 (Modute 1).ii' Provision of Track and race Software Sotution for a period of five (5)
years at a total cost of Euros. 10,450,000 (Modute 1).iii' Provision of lntegrated Production Accounting System for a period of
five (5) years at a tota[ cost of Euros 11,6g0,000 (Modute 2).

10'The contract covered three products namety tobacco, wines and sp1rits. The
total estimated number of stamps was 3.55 bittion.

Direct Procurement

11'ln June 2013, Legal Notice No. 110 of lBth June, 2013 required more products
to be fixed with revenue stamps. The totaI estimated stamp consumption was
revised to an estimate of 12.8 bittion. The procurement through direct
negotiation was initiated in January 2015 through negotiation with a view to
expanding the scope of the contract dated lBth Aprit, 2013 which was awarded
to SICPA Security Solutions SA.

12'KRA's justification for using direct procurement was that the same software
ptatform procured from SICPA Security Sotutions in 2013 woutd be used toverify the authenticity of additional excisabte products as per LN No. 110. The
software had proprietary features devetoped by slcpA and was therefore
unreatistic to envisage procurement of another software since it woutd not be
compatibte with the existing software ptatform.

13' KRA further stated that since SICPA had been contracted to provide the service
for five (5) years, procuring another service provider to cater for the additionat
products introduced by the Customs and Excise (Excisabte Goods Management
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system) Regutation s, 7013, was not feasibte. The Regutations expanded the

scope of the system to cover att excisabte goods except motor vehictes'

14.KRA atso stated that there was no reasonabte atternative that woutd have

provided a sotution compatibte with the existing EGMS' Further, an atternative

provider woutd have competted business enterprises to instatt paraLtet EGMS

facitities.
l5.Another justification given by KRA was that previous tendering process had

yietded one suitabte service provider (SICPA)'

16.The finat justification given by KRA was that the previous contract coutd not be

amended to inctude the new products as it woutd have gone beyond attowabte

timit of 75% contract variation'

Negotiation

fl.rhe negotiation committee hetd negotiations with SIcPA Security Sotutions SA

between 7th and 15th January,7015. The purpose of negotiations was among

other things, to extend the scope of the contract for Printing, Suppty and

Detivery of security Revenue stamps comptete with track and trace system and

integrated Production sYstem'

lg.slcpA submitted its first proposal on 1't November,7013 which among other

things offered a price of Euro 13.61 per 1000 stamps exctuding vA' This

proposatwasnotcompetitiveasperKRA,steampointofview.
19. SICPA was requested to submit another proposal with a discount based on the

additionat business arising from the expanded scope of EGMS' SICPA submitted

a revised proposa[ on 15th January, 2015 which among other things reduced the

price to Euro 13.75 per 1000 stamps'

Z0.in its meeting hetd on 15th May,2015 the tender committee awarded the

subject tender to sICPA Security 5A at a minimum estimated cost of Euro'

158,713,898 which was equivalent to Kshs. 15,909,293,487 for a period of five

years (Euro 13.25 per 1000 stamps)'

Notification and Acceptance of the Award

21.Th award of the tender was communicated to SICPA Security Sotutions SA vide

letter Ref:KRA/HqslDPl423l2O14-7015 of Juty 17Lh 2015' The award was for a

period of five years (2015116 to 2019/20) at Euro 13'75 per 1000 stamps

exctusive of vAT. The notification tetter also informed them that it served as

the intention of the procuring entity.."to terminote the existing controct

between us entered into on 1ltt' April 2013""

LL.SI]PA accepted the offer vide their letter dated 30th Juty 7015' They atso

concurred with the intention of KRA to terminate the previous contract dated

lBth Apri[ 2013.

23.KRA and SlcpA entered into contract dated 30th october,2015. The contract

was for five (5) years at Euros 13.75 per',1000 stamps exctuding vAT' The

estimated total cost was Euros 15,909,793,487'

+



24'The contract dated lBth Aprit 2013 was terminated vide Ietter Ref:KRA/HQs/lCB/037/2011'12 of 15th September, 2015. The effective date oftermination was 30rh September, 2015.

choice of a tendering method and reporting requirements
25' The subject procurement was processed under the ambit of the repealed pubtic

Procurement and Disposal Act (2005) and its attendant legistations. Under theAct, the choice of the procurement methods and management of theprocurement proceedings were at the discretion of the procuring entities. open
tender was the preferred method of procurement but entities were attowed to
use atternative procurement methods as long as they met the conditions set
out by the Act for each procurement method.

26' However, entities are expected to submit reports on procurement activities
when they are due. Towards this end, KRA submitted to the Authority the
report on the use of direct procurement method for the subject procurement in
accordance with Regutation 63 (2) of the Pubtic procurement and Disposal
Regulations, 2006.

PPRA's Opinion on Adherence to the Law by KRA

27' Based on the documents avaited by KRA, the procurement was processed
through direct procurement method as guided by secti on 2g (2) and (3),74 (2)
and 75 of the Act.

28'A review of the procurement records avaited by KRA shows that the approvat ofthe direct procurement method was done by the tender committee in its
meeting hetd on 4th February,2015 whereas negotiations between 7th and 15th
January, 7015. This is contrary to section ?g (3) of the pubtic procurement and
Disposal Act (2005) which provides that:

Section 29 (3) 'A procuring entity may use restricted tendering or direct
procurement as an alternotive procurement procedure only if , before using
that procedure, the procuring entity:

...(b) obtains the written opprovol of its tender committee; and
c) records in writing the reasons for using the olternative procurement

procedure.

ln this case, the negotiations between slcPA and KRA preceded the approvat bythe tender committee.

29' The award of the tender was made by the tender committee during its meeting
hetd on 4th February,2015. lt was not ctear how the same award was made bythe tender comrnittee in a meeting heLd on 15th May, ?015.

30' ln the view of PPRA, KRA engaginq SICPA Security Sotutions SA for the extra
scope of the assignment was a reasonabte option based on the fact that the
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bidder had instatted software for verification of stamps which had proprietary

features.

Committee Resolutions

The Committee made the following resolution:

1. That the Authority reviews the subject contract and provide information on

when the contract begins and ends'

MIN/P!C/3 97t2o18: ANY OTHER BUSINESS

No other business arose.

MIN/PIC/3 9812018: ADJOURNMENT

The meeting was adj ourned at twentY ni inutes past one O'ctock.

Date frl
\

un(
Signe

ad Sharrif Nassir, MP

(Chairperson)
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MINUTES oF THE 66rn slrrlNc oF THE PUBLtc INVEsTMENTs coMMtrrEE HELD oN
THURSDAY, g"AUGUsr 2a1B tN RooM 7, MAIN pARLTAMENT BUILDINGS AT 10.00
A.M.

PRESENT

1. The Hon. Abduttswamad sharrif Nassir, Mp (Chairman)
2. The Hon. John Muchiri Nyaga, M.p
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Omar Mohamed Maatim Hassan, Mp
5. The Hon. Nichotas Scott Tindi Mwale, Mp
6. The Hon. Mohamed Hire Garane, M.p.
7. The Hon. Joash Nyamache Nyamoko, Mp
8. The Hon. Paut Kahindi Katana, Mp

ABSENT WITH APOLOGY
The Hon. Ahmed Abdisatan lbrahim, Mp (Vice chairman)
The Hon. Mary Wamaua Waithira Njoroge, Mp
The Hon. Chrisantus Wamatwa Wakhungu, Mp
The Hon. Purity Wangui Ngirici, Mp
The Hon. Rashid Kassim Amin, Mp
The Hon. (Prof.)Mohamud Sheikh Mohammed, Mp
The Hon. Ahmed Kotosh Mohamed, Mp
The Hon. Gideon Mutemi Mutyungi, Mp
The Hon. James Kamau Githua Wamacukuru, M.p

10. The Hon. Thuku Zachary Kwenya, M.p
11. The Hon. Babu Owino paut Ongiti, Mp

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

1.

2.
3.
4.
5.

6.
7.
8.
9.

1. Mr. Mohamed Boru
2. Mr. Chartes Atamba
3. Ms. Mugure Gituto
4. Mr. Thomas Ogwel
5. Ms. Noe[ Chetagat
6. Ms. Christine Maeri

Cterk Assistant ll
Research Officer
Legat Counset
FiscaI Anatyst
Media Retations Officer
Audio Recording Officer

IN ATTENDANCE

1. Mr. Charles Nyanyuki Director, Audit
7. Mr. George otieno Nashon Deputy Director, Audit
3. Ms. Evetyn Kauna - Manager, Audit

MIN/PlC/325/2O18: pRELtMtNARtES

The Chairperson catted the meeting to crder at twenty seven minutes past ten O,ctock



fottowed by a word of pray'er arrcl inltodtt<.{-iorl:;-

MIN/ptC/3 26/2O18: EVIDENCE B'/ TtlE CENTRE FOR MATHEMATICS, SCIENCE

AND TECI{NCILOGV EDaJCATION lN AFRICA (CEMESTEA)

Mr. Stephen Njoroge, the Director of the Centre For Mathematics, Science And

Technology Education ln Africa accornpanier.l by Ms. Sarah Mwaniki (Accountant),

Mr. George Kiria (Training Coorclinatoi-, Prirnary Programme), Mr. Patrick Logolta

(Training coordinator, special Programmes), Mr. Makanda John (Training

Coordinator, primary programme) and Ms. Mary Sichangi (Training Coordinator,

Linkages and lnternational Training appeared befo;'e the Committee to adduce

evidence on the report of the ,d.uditor General on the financial statements of the

Center for the financial ye''ar'?015i 'lfr tt: fitrartciai yr;ar 2016!2017'

MIN/plC/3 tTtZOlB: EXAiAINA'I|DI{ Oir AUDITED A(COi,NTI-: OF CEMESTIA FOR

'filE FY 2{}11tt1$

-l-he Committee hearcl that the C.enter's accoltnts for the i'inancial year 701517016 was

unquatified.

MtN/plC/3 2Bt2O18: EXAMIT{ATION OF AUDITED ACCOUNTS OF CEMESTEA FOR

'rHE FY Z016117

The Committee heard that the Center's accolint for the financial year 2015,2016 was

unquatif ied,

MIN/PIC/3 291?018: ANY OTFIER BUSINESS

"l-he Committee heard that the CEMESTEA had not lrad a fulty constituted Board of

Dir-ectors for the last two years. There had been ptans to merge the Center with other

qovernment training :+{errcii:s :ici a rjecisicrtl rvas ri'rar-le to have one Board for the

rnerged institutions. l-hr: lnei-ger h;rrj not VL'l- taketr place.

Cotnmittee Resolution

The Center was askecl to write:1:o tnr: pai!'f:ftt /,Ainistry arld update the latter on the

tack of a futty constituted Board.

MIN/PlC/3 3Ot2018: ADJOI'lRNMEt"l't

The meeting was adjor.rrned at ten trinutes t-o eteven o'ctock.

out..ftSigned

. Abdull rif Nassir, MP

/.

T

Chairperson)

adS

fJ.,4 po ir'
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MINUTES oF THE 65rH slrrlNc oF THE PUBLIc TNVESTMENTS coMMtrrEE HELD oN
WEDNESDAY, 8rH AUGUST, 2018lN RooM 7, MAIN pARLTAA ENT BU|LDINGS AT 3:00
PM.

PRESENT

1- The Hon. Abduttswamad sharrif Nassir, Mp (chairman)
2. The Hon. John Muchiri Nyaga, M.p
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Mary Wamaua Waithira Njoroge, Mp
5. The Hon. Paut Kahindi Katana, Mp
6. The Hon. Joash Nyamache Nyamoko, Mp
7. The Hon. Mohamed Hire Garane, M.p
8. The Hon. Nichotas Scott Tindi Mwate, Mpg. The Hoh. Omar Mohamed Maatim Hassan, Mp

ABSENT WITH APOLOGY
1- The The Hon. Ahmed Abdisatan lbrahim, Mp (vice chairman)
2. The Hon. Chrisantus Wamatwa Wakhungu, Mp
3. The Hon. Thuku Zachary Kwenya, M.p
4. The Hon. Rashid Kassim Amin, Mp
5. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
6. The Hon. Purity Wangui Ngirici, Mp
7. The Hon. James Kamau Githua Wamacukuru, M.p
8. The Hon. Babu Owino paut Ongiti, Mp
9. The Hon. Gideon Mutemi Mulyungi, Mp
10.The Hon. Ahmed Kotosh Mohamed, Mp

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Mohamed Boru
2. Ms. Mugure Gituto
3. Mr. Chartes Atamba
4. Mr. Thomas Ogwetl
5. Ms. Noette Chetagat
6. Ms. Winfred Atieno

MIN/PtC/3 21 /2018:

- Third Cterk Assistant
- Legal Counsel
- Researcher
- Fiscal Anatyst
- Media Relations Officer
- Audio Recording Officer

PRELIMINARIES

{

I'

The Chairperson catted the meeting to order at three minutes past three O,c[ock.

MIN/PICI322/2018:- SUBMISSION FROM THE KENYA BUREAU OF STANDARDS

The Committee heard that the Ag. Managing Director of the Kenya Bureau of
Standards was unavailabte and had sent apotogies. The Committee resotved to re-
invite the Bureau to appear before it on Wednesday 15th August, Z01g at 3.00pm.



M|N/PlC/32312018:

No other business arose.

MIN/PlC/324124182

ANY OTHER BUSINESS

ADJOURNMENT

The meeting was adjourned at twelve minutes past three O'ctock.

5I o^r...lK.T
,a3li

Hon. llswa Sharrif Nassir, MP

(Chai )
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MINUTES oF THE 64'H slrrlNc oF THE PUBLtc TNVESTMENTS coMMtrrEE HELD oN
WEDNESDAY, 8rH AUGUST, 2o1B IN RooM 7, MAIN pARLtA,vtENT BUtLDtNGs AT
1 1:00 AM.

PRESENT

1. The Hon. Abduttswamad sharrif Nassir, Mp (chairman)
7. The Hon. John Muchiri Nyaga, M.p
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Gideon Mutemi Mutyungi, Mp
5. The Hon. Mary Wamaua Waithira Njoroge, Mp
6. The Hon. Joash Nyamache Nyamoko, Mp
7. The Hon. Babu Owino pauI Ongiti, Mp
8. The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan rbrahim, Mp (vice chairman)
7. The Hon. Chrisantus Wamatwa Wakhungu, Mp
3. The Hon. Omar Mohamed Maatim Hassan, Mp
4. The Hon. Thuku Zachary Kwenya, M.p
5. The Hon. Mohamed Hire Garane, M.p
6. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
7. The Hon. Purity Wangui Ngirici, Mp
8. The Hon. Nichotas Scott Tindi Mwate, Mp
9. The Hon. James Kamau Githua Wamacukuru, M.p
10.The Hon. Ahmed Kotosh Mohamed, Mp
1 1. The Hon. Pau[ Kahindi Katana, Mp

IN AT"TENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Mohamed Boru
2. Ms. Mugure Gituto
3. Mr. Charles Atamba
4. Mr. Thomas Ogwetl
5. Ms. Noel[e Chetagat
6. Ms. Christine Maeri

Third Cterk Assistant
Legat Counsel
Researcher
FiscaI Anatyst
Media Retations Officer
Audio Recording Officer

(-

(.

IN ATTENDANCE

1. The Hon. Joshua Kuttuny

IN A]TENDANCE

1. Mr. George Otieno Nashon
2. Dr. Sammy Kimungunyi

Friend of the Committee

Deputy Director, Audit
Manager, Audit



MIN/PlC/316/2o18: PRELIMINARIES

The Chajrperson catted the meeting to oi'der. at twenty three minutes past eteven

O'clock.

MtN/PlC/31712018: EVIDENCE BY THE

MANUFACTURERS (KAr*t)

KENYA ASSOCIATION OF

Mr. Kimani Rugembo, the Kenya Association of Manufacturers Chairperson,

accompanied by Mr. Muchai Kunyiha (Vice Chairman, KAM), Mr. Job Wanjohi (Head

of policy), Mr. lshmael Bett (CEO, Kerrya Association of Suppliers), Ms. Victoria

Kaigai (Government A.ffairs Manager, BAT) Mr:. .Salman . Sr.rcaib (Chief Finance

Officer, L'Orea[), illr. Bharat Shah (Kenafric], M-';. Grace Mbiu (L'Oreal), Mr'

Hasmukh shah (KA,!t), Mr. Anup Bid (KAH) ;rnd li{s. Miriam Bomett (KAM) appeared

before the Committee to adducereviderrce on ttre implementation of the Excise

Goods Management SYstem.

MIN/PIC/318/2018: BRIEF BY THE KENYA ASSOCIATION OF MANUFACTURERS

ON TI{E EXCISE GOODS MANAGRMENT SYSTEM

1. The Government of Kenya introduced the Excisabte Goods Management System

(EGMS) in Kenya in 2013. The purpose was to;

o Deter counterfeiting
. Facititate trackin g

. Enabte accounting for the production of excisabte goods, and

. Facititate authentication of excisabte goods and the stamps.

Z. The Customs and Excise (EGMS) Regulations, 2013 introduced the provisions on

EGMS which required atl excisabte goods except motor vehictes to be affixed with

excise stamps. The imptementation of the same commenced with the Tobacco and

Atcoho[ manufacturing sectors.

3. ln March 2017, the National Treasury pubtished in the Gazette Regutations known

as the Excise Duty (Excisoble Goods Monagement_ jy-tt:,, ) .Regulations 
of 2017

(Legot Notice No. 53). The Regutations revoked the 2013 Regutations.

4. The 2017 Regutations provides that the EGMS System comprises of excise stamps, a

track and trace system, production accounting system and related software and

hardware. The EGMS Stamps can be either a digitat stamp, Paper stamp or a mark

that the Kenya Revenue Commissioner may approve to be affixed or printed on

excisabte goods.

5. The Kenya Association of Manufacturers appeared before this Committee in 2016

to address concerns on the EGMS system. (Submissions on the same as Annex 1).
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A. CHALLENGES FACED BY MANUFACTURERS IN THE IMPLEMENTATION OF THE
ELECTRONIC GOODS MANAGEMENT SYSTEM (EGMS)

6. The main chattenges that are currentty faced by the manufacturers on the
proposed EGMS and its imptementation are;

(i) Cost of the stamp

(ii) Equipment installation and operations

Cost of the Stamp

7. The cost of the stamp for each category of goods, has been set out in the Excise
Duty (Excisabte Goods Management System) Regutations of 2A17. The stamp is
additional to the Excise Duty tax payabte under the Excise Act. This therefore
amounts4$o doubte taxation.

8. The cost:bf the stamp stated in the Regutations consists of the cost of the ink and
stamps. The cost proposed cannot justify the cost of stamp as manufacturers tend
to print batch numbers and the cost of ink for coding or for stamps is nowhere
near the above mentioned costs. Manufacturers shoutd therefore not have to pay
in any way for the system to be introduced.

Tabte 1 betow shows an international Comparisons of stamp fees and ctearly shows
that Unit price is highest in Kenya.

Tabte 1: lnternational Comparisons of Stamp Fees

ln Local Currency Unit at April 7th USD| LCU

Product Keny
a

(KES)

Brazi
I

(BRL)

Georgi
a

(GEL)

Morocc
o (MAD)

Kenya
(usD)

Brazil
(usD)

Georgi
a

(usD)

Morocc
o (UsD)

Water 1 .500 0.030 0.010 0.010 0.015 0.008 0.004 0.001

Sodas 1 .500 0.030 0.012 0.030 0.015 0.008 0.005 0.003

Beer 1 .500 0.030 na 0.200 0.015 0.008 na 0.071

Cigarett
es

1 .500 0.050 Na 0.500 0.01s 0.014 na 0.052

9 - KAM estimates that the country has an instatted bottting capacity in excess of
500,000 botttes an hour which transtates to 12 mittion a day (360 mittion a month). 4.32 bil'tion a year (assuming 100 % capacity utitisation). fhe estimated actual
cost of a stamp is about 7 cents which when muttiptied with the production
capacity cost is equivatent to 3.024 biltion whereas cottecting revenue from the
proposed stamp duty of 60 cent witl equate to Ksh. 25.9 billion. There is cost
disadvantage for manufacturers to a tune of Ksh. 22.gg billion hence the

3



imptementation is not revenue neutrat. Table 2 provides a detaited breakdown of

the costs:

Table 2: Breakdown of estimated costs of the stamps

Bottles produced
per year (bittion)

Total
(bittion)

Estimated cost of a stamp 7 cents
I

4.37 3.O2

Proposed cost of the stamp

(Prop,osed beverage cost of
stamp)

60 cents 4.32 25.90

Difference between the actual
and'estimated cost of a stamp

22.88

Anticipated effects of the cost of stamp duty to manufacturers

10.The foLl.owing are the anticipated effects of the cost of stamp duty:

(a) Manufacturers anticipate that the costs retated to EGMS witl eventuatty be

borne by the consumers to meet the cost of production and the additional costs.

(b) lnftation adjustment assessed annuatty atso increases the amount of excise tax.

This increases inftationary pressure in the country. With the high inftationary

cost of living, the common mwanaichi witt be affected in this price sensitive

economy.

(c) The proposed costs wit[ render manufacturers to be uncompetitive as this an

additionaI cost.

(d)The sates votumes witl be affected and it witt atso lead to quantum losses for

the manufacturing companies.

(e)A targe share of excisabte products are low margin products and sensitive to

price increases.

Equipment instatlation and operational costs of the system

11.lssues relating to additional investment of drying/blowers equipment/Capital
outlays: Manufacturers have to bear certain capitaI outtays retated to the

instattation of the system. Examptes of this inctude, btowers to dry parts of
products such as the bottte caps before they can be coded, new reject lines for

each EGMS machine instatted, server rooms, fibre optic cabting, software and

hardware synchronization among others.

Sweating /steam/heat affect the printing/coding as the bottte cap area has to be

comptetety dry. Water affects the coding so manufacturers have to ensure the

+
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surface is dry and use a btow dryer before coding. This necessitates the
instattation of a btower to dry the caps before they can be coded.

12' Policy issues on overall Equipment Efficiency (OEE) guarantees: When instaLting
and making adjustments to accommodate the EGMS system, some manufacturers
require to have experts (OEMs) to be present during the instattation on the lines.
This is as per their machinery poticy warranty and guarantees for their
manufacturing equipment to avoid withdrawaI of warranty offers. Average industry
estimates the cost of getting the OEMs to be present witl cost about 150,000 Euros
per line which is beyond the cost of most manufacturers.

13'Excise stamps on cosmetics and beauty products (Products packaged in small
packs/odd shaped product packages): Certain cosmetics products are very smat[
in shape and size and it is physicatty and practicatty impossibte to paste manual
stamps or digital stamps on them. Some cosmetics products atso have odd shapes
that restr:ict fixation of the stamps.

14.lssues relating to printing, size of caps, embossed caps, sports caps and the ink
colours affecting the dark coloured caps and tetra packs: printing on sports caps
witl not be practical and the ink witt not be fit for human consumption when the
cap touches the opening part of the packaging. There is no ftexibitity on the
printer and the diameter of the print especiatty for smatter diameter caps with
tamper proof seats such as the mineral water bottles.

Different manufacturers have unique chattenges as far as embossing, design and
cotour of the caps and tetra packs and therefore this probtem requires a comptete
overhaul of product design which in many cases is not possibte due to the inherent
design of the packaging of the product.

15.lssues related to the location of the print: The EGMS system is not designed to
atter the location of the printing to the side of the bottte but instead it is designedto print on top of the caps or tetra packs as manufacturers have different
machines where some print on the side. With the KEBS standardization mark
affixed, the stamp may overtap with the new stamps.

16.lssues related to lntellectual Property Rights (lPR): printing on trademarks and
embossing is impossibte on the current EGMS equipment and atso making any
changes on the goods. An exampte on this is bottte caps.

17'Treatment of goods for exports on demand: Many manufacturers do not have a
separate assembty line for production of export goods onty. Goods made for home
consumption require to be affixed with stamps white goods for exports do not.
The EGMS machine has an export mode which attows switching on when goods for
export are being produced, certain exceptions appty which make it difficutt to use
this mode. There are instances where goods are produced and the order is
cancetted. This situation woutd present chatlenges for manufacturers in retation to
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exports if they need to be returned back to the market. This impties that goods

originatty produced for export witl need to be reworked into the system and coded

for locaI consumption which is not possibte since, the EGMS equipment is

integrated in the production line.

18. Issues retated to rework on pro(ucts that are non-compliant to the Quality

Assurance (QA) poticy: There are instances where manufacturers have probtems

with the labets such as bad expiry dates that need to be reworked and brought

back to the assembty tine. However with the new system, manufacturers are

concerned with the effect of the coding of reworks after goods are produced and

how witt the line deal with in-house and market i'ejects.

19.lssues related to small floor spaces and physical hindrances to expansion of the

floor space and in rented warehouses: Some manufacturers do not have the

space to accommodate the EGMS eqr-ripment as it is not physicaLLy possibte for

them to remove their existing machines. The space and the physica[ layout of most

factories is a constraint.

20. Duplicity of inter-agency marks: The system witt add to the country's muttipticity

of marks affixed on products. This is as opposed to moving towards the gtobat

goats of having a singte apptication ptatform. The single system wit[ atso assist in

deating with counterfeits in the market and contra banded products. ln Kenya,

there are now a number of marks and codes that have to be affixed on a product.

They inctude, Excise duty, KEBS standardization mark, Bar Codes, Product

information, Responsible waste disposa[, Product certifications.

Anticipated effects to manufacturers on equipment and installation of the system

and operational costs

(a) Manufacturers anticipate that the instattation process and costs wi[[ affect the

lead times and witt atso add on to the cost of instattation.

(b) ln addition, toss of sates is expected due to the EGMS occasioned by, frequent

breakdowns of the system and atso due to the rejection of goods from the

production tine when they are not property coded which contributes to 1 .5% of

production downtime.

B. MANUFACTURERS EXPERIENCES IN IMPLEMENTING THE EGMS UNDER THE 2013

REGULATIONS

21 . Cost of instatting the EGMS is significant. Sectors such as the atcohol have

estimated to have spent more than 400 mittion to imptement the System in terms

of apptication and coding equipment, [ine adjustments and additional system

networking.
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77.The cost of excise stamps has continued to jncrease arbitrarity. Examples of this
are on cigarette products which were discriminatety increased from Kshs 1.50 to
Kshs. 2.80. This amounted to an increase of 87%, an unprecedented and
unexpected cost to the business.

23.The cost of excise stamp has been disproportionatety apportioned to different
products with no justification. The cost of the stamp shoutd remain the same and
apptied on atl products excisable and stamped goods. An exampte is the cost of
stamp varies between KES. 0.5 to 2.8 for different products.

24.The recent instattation of the system has evidenced emerging costs related to
retrofitting the production tine to accommodate new the system. KRA is onty
providing the cost of the rnachine.

25. The systq.;n of stamp affixing in Kenya faces a myriad of chattenges. A good
exampte is with the standardization mark which has been in imptementation for a
[onger peiiod. Recent reports indicate that the stamps have been counterfeited.

1r-

Betow ptease see an excerpt from a teading daity newspaper reporting the same;

"lnterestingly, some imported products impounded from retail outlets and
distribution points had affixed the KEBs Diamond lilork of euatity stamps,
confirming deeply rooted groft. KEBs has since lounched investigations into the
breach of the stamps and has promised to issue a pubtic report soon.,,1

C. CONSULTATIONS WITH RELEVANT GOVERNMENT AGENCIES

26. KAM has raised att these concerns above with the National Treasury and the Kenya
Revenue Authority. A joint status Report was devetoped between KAM and KRA
which is enclosed as Annex 2 of this Memorandum. To date the fottowing key
issues remain outstanding:

(i) Cost issues: KAA,\ had proposed that the cost of the EGMS to be covered by
the excise tax payabte so that the system costs do not burden to
manufacturers or cost passed on to consumers.

(ii)Exports: KAM had requested for KRA to address exports chattenges arising
from exports of goods. The agreement was for further consuttations to be
hetd.

(iii) Scheduted individual company visits: Due to the unique chattenges of
each comPaoY, KAM had proposed for site visits to customise sotutions and
guidetines.

(iv) lmptementation date of EGMS: the date was to be jointty agreed
between KAM and KRA.

qn7410zlindex.html (Sunday Nation, Sunday June, 24 201g)
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D. KAM WAY FORWARD AND RECOMMENDATIONS

ln tight of the foregoing, KAM prr:poses the fottowing:

1. Gazettement of the suspension by the National Assembly of the Regulations No.

53 of 2017 to a[[ow for further and productive consultation.

2. Wider public stakeholder engagements

The Cabinet Secretary of the l',lational Treasury and the Kenya Revenue Authority to

go back to the drawing board and extensively and compi'ehensivety consutt atl

affected stakehotders. This is wjth"the purpose of developing sotutions that are

acceptabte to atl. stakelrolders including rnanufacttirers. The Report on such

consuttations be presented to Partiantent for review in the interest of citizens.

3. Cost of the system and stamP

The system shoutd not impose any financial burden to manufacturers and increase

costs. This is necessary to ensure the Sector remains competitive both regionatty and

gtobatty. ln addition, the Sector is atready paying high excise tax that is subject to

increases regular and inftationary adjustments.

ln the atternative, for any extra cost incurred by the manufacturer arising from the

implementation of the system, the cost can be offset against the payabte excise

taxes.

4. A verification audit before implementation of the system

Partiament and retevant government agencies who inctude, National Treasury and

Kenya Revenue Authority shoul.d conduct a verification audit on the status of

imptementation and concerns raised by stakehotders. The recent suspension by the

National Assembly and the extension of the imptementation date by Kenya Revenue

Authority attests to the fact that there are concerns that are yet to be resotved in the

country.

Com mittee Observations

The Committee made the following resolutions:

1. The cost of excise stamps has increased for some products with the

introduction of Legat Notice No. 53 of 2017. Examptes of this are on cigarette

products which were increased from Kshs 1.50 to Kshs. 2.80. This amounted to

an increase of aPProximatetY 87%.

Z. The cost of the stamp stated in the ReguLations consists of the cost of the ink

and stamps. The cost proposed cannot justify the cost of the stamp as

manufacturers tend to print batch numbers and the cost of ink for coding or for

stamps is not as high as the proposed cost.
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3. The cost of excise stamp has been disproportionately apportioned to different
products. The 2013 Regutations had set a btanket stamp fee of Kshs. 1.50 but
no exptanation given for the variation in stamp price in the 2017 Regutations.

4. There had been a drop in the amount of Excise tax cottected for some
categories of Excisabte goods since the introduction of the EGMS. This goes
against the stated objective of introducing the system which intended to
increase government revenue in the form of Excise tax cotlected.

5. The amount cottected from affixed stamps does not go to the Consotidated
Fund but serves as revenue for SICPA SA.

6. The proposed costs witl render manufacturers to be uncompetitive as this an
additiona[ cost. The cost of instatting the EGMS is significant. Sectors such as
the atcohol have estimated to have spent more than 400 mittion to imptement
the Sy6tem in terms of apptication and coding equipment, line adjustments and
additignat system networking.

7. Certai0 cosmetics products are very smatl in shape and size and it is physicatty
and priacticatty impossibte to paste manual stamps or digitat stamps on them.

8. Printing on trademarks and embossing is impossibte on the current EGMS
equipment and atso making any changes on the goods. An exampte on this is
bottte caps.

9. Many manufacturers do not have a separate assembty tine for production of
export goods onty. Goods made for home consumption require to be affixed
with stamps white goods for exports do not. This necessitates having separate
production lines which is an additional cost to manufacturers.

'l0.Reports indicate that the stamps have been counterfeited which negates one of
the main reasons for introducing the stamps.

ll.Manufacturers reported that SICPA Kenya has been hiring staff from the
companies where they offer EGMS support service which is tantamount to
industriaI espionage.

Committee Resolutions

The Committee made the following resolutions:

1. The Committee woutd seek information from Brazitian authorities regarding
SICPA's work in the country and any corruption attegations or charges levetted
against the company.

2. The Authority was asked to provide tender documents for the different tender
processes on procurement of the EGMS system.

3. The Authority was further asked to submit any due ditigence report they may
have conducted before procuring the system.

MIN/PIC/319/2018: ANY OTHER BUSINESS

No other business arose

ADJOURNMENT
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The meeting was adjourned at twenty minutes to two O'ctock.

Signed Date

e on. Abdul Sharrif Nassir, MP

(Chairperson)
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MIN/P|C/31112018: PRELIMINARIES

The Chairperson catted the meeting to order at twenty three minutes past eleven

O'ctock.

MIN/PlC/3 12t2018: EVIDENCE BY THE KENYA REVENUE ATHORITY (KRA)

Mr. John Njiraini, the Commissioner General of the Kenya Revenue Authority,

accompanied by Mr. Ezekiel Saina (Commissioner, Support Services), Ms. Wairimu

Nganga (Commissioner LS & BC), Ms. Grace Mrichu (Deputy Commissioner, Supply

Chain Management), Mr. Caxton M. Ngeywo (Deputy Commissioner), Ms. Grace

Wandera (Deputy Commissioner); Mr. Waweru Gatonye (Advocate), Mr. Paul Wanga

(Advocate), Mr. Muema Joseph (Chief Manager) and Ms. Beatrice Mundia

(Communications Manager) appeared before the Connmittee to adduce evidence on

the report of the Auditor General on :the procurement and implementation of the

Excise Goods Management SYstern.

MIN/PIC/313t2018: EXAI INATION OF THE FINDINGS OF THE SPECIAL AUDIT

ON THE EXCISE GOODS MANAGRMENT SYSTEM

1. The Committee was taken through the rationale and key findings of the special

audit by the Auditors who undertook the exercise.

Z. The Auditors stated that they did not give KRA an opportunity to respond to the

audit findings since this was a forensic audit and there is no provision for issuance

of a management letter as is the norm in an audit exercise.

3. The Kenya Revenue Authority decided to benchmark with Brazil before

imptementing the system fottowing referral by the lnter-American Center of Tax

Administrations "C|AT", an international organization speciatized in training and.

exchanges of information between national tax administrations of which Kenya is

an associate member. CIAT had initiatty recommended that Kenya benchmarks

with Chite on imptementation of iTAX which has since been imptemented

successfutty by KRA.

4. The Authority did not seek any tegat advise before the procurement and

implementation of the Excise Goods Management System.

5. The Authority stated that one of the reasons for cancetting the first tender for the

EGMS in 2011 was because the tender 'did not meet the specifications' of what

KRA sought.
6. The EGMS system was scheduted for rotl out on August ft,7018 before deferrat.

No company was given an extension of time to rot[ out the'EGMS.

7. The Legat Notice No. 53 of 7017 spett out the cost per stamp for the different

range of excisabte goods.

B. The Kenya Association of Manufacturers were onboard in terms of imptementing..

the EGMS and even appeared in a KRA documentary on the same

2



Committee Resolutions

The Committee made the fo[[owing resotutions:

1. The Committee woutd seek information from Brazitian authorities regarding
SICPA's work in the country and any corruption attegations or charges levetted
against the company.

2. The Authority was asked to provide tender documents for the different tender
processes on procurement of the EGMS system.

3. The Authority was further asked to submit any due ditigence report they may
have conducted before procuring the system.

MIN/PIC/314/2018: ANY OTHER BUSINESS

No other business arose
dlr&MIN/P!C/315/02018: ADJOURNMENT

The meeting was adjourned at twenty minutes to two O'ctock.

[lswam Sharrif Nassir, MP

oute. KS ff:.*'r
Signed

(Chairperson)
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MtN/ plc/2 99/2018: BRIEF ON THE SPECIAL AUDIT FOR THE COMMITTEE ON

SPECIALAUDIToNKRATENDERNo.KRA/HQRS/DP-
423/2014 -2015 FOR EXERCISABLE GOODS MANAGEMENT

SYSTEM (EGMS)

The Auditors briefed the Committee as fottows:

lntroduction

1. The special audit was conducted pursuant to a request from Cterk to the

National Assembty referenced KNA/P|C/CORR/2O16/ 172 dated 12 October

2016. The letter required the audit to address issues detaited in Appendix l'

Z. The spec.iat audit transformed the issues raised by the Cterk into the fottowing

Terms of Reference (TORs) : Historicat Background of the EGMS; Review of

procurement process in line with PPDA 2005, and other Statutory lnstrument

Act 2013; Review of Legat Notice 110 of l8th June 2013 and Gazette Notice

17856 of 5th SePtember 7013;

Apptication of the System and Vatue for Money'

3. Appendix I detaits how the issues raised by the Cterk to the National Assembty

were transformed into tlre above TORs'

Objectives of the audit

4. The objectives of the audit were to review the pl'oject imptementation process

of EGMS in tine with the issues raised by Cterk of the Nationll Assembty to

ascertain any irregutarities and provicJe recommendations on action to be

taken.

Scope of work and structure of the report

5. The special audit reported on; historical background of EGMS, review of

procurement process in tine with PPDA 2005, review of the process of

, deveLoping Legat Uoil.u 110 of l8th June 2013 and Gazette Notice 17856 of 5tt'

September 2013 and financial imptication of imptementing the system on cost

of excisabte consumer goods'

Key Findings

=,- ,.=gF--;::H'[t11H-:+t2;09#iu1uxR-A.re1ied-on a manrfiffi?irhdd:ofaffiiing Excise

and Revenue stamps on excisabte goods that was onty limited to tobacco,

wines, spirits and beer. This method eiperienced rampant Counterfeiting of

stamps resutting in manufacturers under dectaring votumes of their products

teading to under cottection of excise tax'

7. ln this regard, a detegation of KRA officials visited Brazitian lntand Authority to

learn the benefits of imptementing a comprehensive excise stamps

management system. The team estabtished that Brazit had put in ptace a

system known as SCORpIOS that was used for integrated contro[ and tracking of
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clgarettes production and that there was a possibitity to customize the systemto respond to specific chattenges in the Kenyan Market.8' we were not avaited any exptanation/ justification on why KRA opted to visitonty Braz[ and not any other countri yet several other countries such asAtbania, Turkey, Phitippines, Morocco, canada and usA (catifornia andMassachusetts States) had implemented the system.
Review of procurement process
9' Procurement of EGMS commenced in the year 2010 and was done at threetevets.
10' The first procurement, tender number, KRA/Hes/ 060/2010-2011(EGM5 l)commenced in August 2010 when an expression of interest was advertised byKRA' Tenders were subsequentty issued in June 2011 where slCpA securitySotutions SA emerged as the onty quatifying bidder.11' The special audit estabtished a case *r,url the then KRA Deputy commissionerProcurement and suppties services interfered with the independence of theevatuation committee by issuing a memo to the cha.irman EvatuationCommittee requesting a review of Eol evatuation report ,,to eliminote theaspect of digital solutions" with an aim to increase the number of potentialappticants' This raises doubt on the objectivity of the evatuation report.12' Further, 

- 
the actions by the then oeputy Commissioner procurement andsupptries services to atter the Eol tender by etiminating the aspect of digitalsotutions amounted to change of substance of a tender contrary to section59(3) of PPDA, 2005 that prohibits Procuring Entities from attempting to havethe sliEstance of a tender .r,uneuJur;;;;;; deadtine of submitting tenders.13' rne'fEnaer was thereafter terminated in septembe r 2011 due to budgetarytimitation an indication that KRA commenced the procurement process withoutconfirming that sufficient funds were avaitable contrary to section 26(6) of thePPDA' 2005 that prohibits procuring entities rrom commencing anyprocurement procedure untit it is satisfied that sufficient funds have been.14' The second procurement (EGMS il) tender nrro", 

^*irqriirr_orr,ro11_2012commenced through lnternational competitive Bidding in March zo1z. Thetender pr'ocess conctuded in 'Decemb er 2'.012 with the aiard of the contract toSICPA Security Sotution SA. .

15' Consequentty, KRA and sICPA security sotution sA entered into contract forsuppty of security Printed Revenue stamps ,Track and Trace software solutionand lntegrated Production Accounting system for a period of five (years) at acontract sum of Euros 42,471,464 fXr"nr.i,aoaJzq,aa!.1t. 
-- "

16' on 18 June 2013, the cabinet secretary/Nationa[ Treasury issued Legat Noticenumber 110 (L'N 110) that expanded the scope of items to be covered underEGMS to inctude at[ excisabte goods except motor vehictes manufactured in orimported into Kenya.
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17. 0n 15 May 7015, the KRA tender committee approved termination of the

contractbetweenKRAandSICPASecuritySolutionSAonthegroundthatthe
contract coutd not cover the extended scope of excisabte goods provided for

under L.N110 0f 1g June 7013. variation of the existing contract coutd have

exceededthetwenty-fivepercent(75%)allowedinsectiongofthePubtic
Procurement Amendment Regutations, 2013 (L'N 106)'

1g. As a resutts of termination of the contract, KRA initiated the third procurement

(EGMSlll)tendernumberKRA/HQS/DPl4T3lTol4.Tol5asadirectprocurement
invotving negotiation with SICPA Security Sotutions SA' 

led in
lg.Thenegotiationssoughttoexpandthescopeofthecontractawarc

December 2012 (EGMS, to include additionat items introduced by the cabinet

Secretary/The Nationat rreasury vide Legat Notice number 110 (L'N 110) of 18

June 2013. L.N. 110 of 2013 required every package of the excisabte goods

except motor vehicte, manufactured in or imported into the country be affixed

with an excise stamP'

zo. The negotiat.ions cutminated into a contract between KRA and sICPA Security

sotutions sA for suppty of the EGMS at a contract sum of a minimum

Kshs.15,gog,2g3,482.00andamaximumofKshs.17,156,333,818.00(depending
onnumberofordersmadebyKRA)foraperiodfive(5)years.

2l.Thetendercommitteecitedexistenceofproprietarysoftwarethat'hadbeen
procured under the contract dated December 7017 as a rationate for engaging

in direct negotiations with slcPA security sotutions sA' Accordingty, an

atternative supptier woutd have meant cor-npetting manufacturers businesses to

instaltaparattetsoftwarewhichcouldnotbecosteffectiveforthe
manufacturesandeventua[[ycostlyforconsumers.

Legal Notice 110 of 18th June 7013 and Gazette:Notice 12856 of 5th September

2013 
freasurY issued a Legal

T2.on18June2ol3,theCabinetSecretary/Nationat-.---Notice(1.N110)tl.ratrequired.a[[excisabte.goodsexcept.motorvehicles
, manufactured in or imported into Kenya to be affixed with excise stamps'

73. on 05 Septembe r 7013, the Commissioner-General of KRA issued Gazette

Notice number (GN) 12856 that prescribed the price of an excise stamp to be

one shitting and fifty cents (Kshs'1'50)'

:r-.-Th€re wai-noEvjde-nce rhat troth t-.N 11OAnd G.N-12856-W-ere-sub-r]itted b'y-the -

Cabinet Secretary/ National Treasury and the Commissioner-General of KRA to

the National Assembty for scrutiny .ontrury to section 1 1 (1) of the statutory

lnstruments Act, 7013'

FinanciaIimplicationofimplementingEGMSoncostofproduction
T5.ThespeciaIauditestabtishedthatthoughmanufacturershadincurred

additionat costs in instattation of the EGMS, they had absorbed the costs within

their profit margins instead of transferring the costs to the consumers for fear
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of losing on the market share. The imptementation of the EGM5 therefore
impacted on the cost of excisabte consumer goods.

26' Among the manufactures/importers interviewed, none of them avaited any
evidence to indicate that the introduction of EGMS had resutted in doubte
taxation of the manufactures/importers.

Value for Money
27 ' Vatue for money auditing examines whether pubtic organizations or programs

have attained effectiveness, economy and efficiency in the management of
resources at their disposat.

28' The objective of estabtishing the EGMS was to bring in more excise tax payers
to increase tax cottections by KRA that had been threatened by counteri"iiing
of stamps and manufacturers under dectaring votumes of their products.29' A review of data from KRA estabtished that as a resutts of imptementation of
EGMS in the year 2010, together with retevant statutory instruments introduced
in 2013, there has been a general increase in amounts of excise duty cottected
by KRA on Cigarettes, Spirits and wines by betwee n 12% to 43%as fottows:30' ln view of the foregoing, the speciat audit therefore conctuded that whereas
the acquisition of EGMS by KRA reatized effectiveness, there was no evidence
to proof that the process reatized efficiency and economy as measures of value
for mgpey.

Com mittee .6'bservati o ns

The Commii[ir" made the following observations:+ir
1' The a![en KRA Deputy Commissioner Procurement and Suppties services

interfg-ped with the independence of the evatuation committee by issuing amemo...to the Chairman Evatuation Committee requesting a review of EOI
evatuation report "to etiminate the aspect of digitat sotutiJns,, with an aim to
increase the number of potential appticants. This raises doubt on theobjectivity of the evatuation report.

2' Further, the actions by the then Deputy Commissioner procurement and
Suppties Services to atter the Eol tender by etiminating the aspect of ;ig;tai
sotutions amounted to change of substance of a tender contrary to section
59(3) of PPDA, 2005 that prohibits Procuring rntitr"r r/o, ,,l"r,rp.trt;;";;
the substance of a tender changed after the?eadtine of rro.iiiing teriders. 

- -

3' The tender was thereafter terminated in Septembe r 2011 due to budgetary
lfmitation an indication that KRA commenced the procurement process without
111f|milg that sufficient funds were avaiLabte contrary to section 26(6) of thePPDA, 2005 that prohibits procuring entities from commencing anyprocurement procedure until it is satisfied that sufficient funds have been4- The second procurement (EGMS ll) tender number KRA/HQS/lc}-037/zui-zolz
commenced in March 2012 and conctuded in Decemb er 2012 with the award of
the contract to SICPA Security Sotution SA. KRA and SICpA Security Sotution SA
entered into contract for suppty of Security Printed Revenue Stamps,Track and
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Trace Software Sotution and lntegrated Production Accounting System for a

period of five (years) at a conti-ac.t sum of Euros 42,471,464

(Kshs. 4, 808, 1 34, 887).

5. On 15 May 7015, the KRA tender committee approved termination of the

contract between KRA and slcPA security sotution sA on the ground that the

contract coutd not cover the extended scope of excisable goods provided for

under L.N110 of 1B June 2013. Variation of the existing contract coutd have

exceeded the twenty-five percent (75%) attowed in section 9 of the Pubtic

Procurement Amendment Regutations, 2013 (L'N 106)'

6. KRA initiated the third procurement (EGMS lll) tender number

KRA/HQS/DP/423t7014-2015 as a direct procurement invotving negotiation

with slcpA security Sotutions sA. The negotiations cutminated into a contract

between KRA and SICPA Security Sotutions SA for supply of the EGMS at a

contract sum of a minimum Kshs.15,gO9,2g3,4B7'OO and a maximum of

Kshs.17,'156,333,818.00 (depending on number of orders made by KRA) for a

period five (5) Years'
7. The tender committee: cited .exi:,tence ,of proprietary software that had been

procurec! unrler the contract datecl l]ecembei'2012 as a rationale for engaging

in direct negotiations with slcPA secirrity solutions 5A.

g. on 1g June 2013, the cabinet secretary/National Treasury issued a Legal

Notice (L.N 110) tl'rat required att excisabte goods except motor vehictes

manufactured in or importeci irrto Kenya to be affix.ed with excise stamps'

There was no evidence that both L.N 110 and G.N 12855 were submitted by the

Cabinet Secretary/ National Treasury and the Commissioner-General of KRA to

the National Assembty for scrutiny contrary to section 11(1) of the statutory

lnstruments Act. 2013. This meant that the Legat Notice and Gazzete notice

were nutt and void.
g. whereas the acquisition of EGMS by KRA reatized effectiveness,. there was no

evidence to proof tfiat the process reatized efficiency and economy as

measures of vatue for money since the contract was singte sourced hence

lacked comPetitiveness.
1O.There was no evidence that KRA had done credibte due ditigence before

commencing the procurement process for the EGMS'

1{;5{CPA-SA-had refused-to compty -with the request from the Offiee of-{urditsr

Genera[ to be furnished with detaits of stamp costs in other jurisdictions where

- the comPanY oPerates.

MIN/PIC/3 OOI2O18.. BRIEF ON THE SPECIAL AUDIT ON UNENTERED

CONTAINERS DESTINED FOR NEIGHBOURING COUNTRIES

The Auditors informed the Committee that Terms of Reference for the speciat audit

had been devetoped. The Office of the Auditor General had dispatched officers to

undertake the special audit.

6



The auditors had sought the assistance of lT experts to audit the IT systems being
used at the port in Mombasa.

The Auditors stated that the audit witt be compteted in December 201g.

Committee Resolution

The committee resotved that the Auditors shoutd expedite the process given the fact
that the matter invotves neighbouring countries who are seeking a swift resotution to
determine the whereabouts of the containers.

MIN/P|C/3}112O18: ANy OTHER BUSTNESS

No other business arose.

MIN/PIC/302/2018: ADJOURNMENT

The meeting was adjourned at five minutes to twetve o,c Iock.

( Signed.....

The n. ullswamad Sharrif Nassir, Mp

(Chairperson)

Date I rl.g{l.wy:tl

{
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MIN/NA/PICI2O18I287 PRELIMINARIES

The chairperson catted the meeting to order at thirty five minutes past ten o'ctock

fottowed by a word of prayer from Hon. James Githua wamacukuru, MP'

MIN/NA/Plc/2o18/288:CoNFIRMATIoNoFMINUTES

Minutes of the previous meetings were as fottows:

1) Minutes of the 501' sitting were confirmed as a true record on the proceedings

and as signed by the chairman after being proposed by the Hon' Paut Kahindi

Katana, MP and seconded by the Hon' Zachary Thuku' MP'

2) Minutes of the 51't sitting were confirmed as a true record on the proceedings

and as s.igned by the Chairman aftr:r being proposed by the Hon' Pau[ Kahindi

Katana,MPandsecondedbytheHon.ZacharyKwenyaThuku,MP'
3) Minutes of the 52nd sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' Zachary

Thuku,MPandsecondedbytheHon.ZacharyKwenyaThuku,MP.
4) Minutes of the 53,d sitting were confirmed as a true record on the proceedings

and as signed by ttre chairman after being, pr-oposed by the Hon' Pau[ Kahindi

Katana, MP and seconded hV the t1on. .Zaclrary Kwenya Thuku, MP'

5) Minutes of the 54u' sitting ,""r" confii'med as a true record on the proceedings

an<j as signecl by the Chairmart after being prcposed by the Hon' Zachary

Kwenya Thuku, ltP arrd seconded bV the l-lon' Abdirttswamad Sharrif' MP'

6) Minutes of the 55tr' sitting were ccnfit-med as a true record on the proceedings

and as signed by the chairman after being proposed by the Hon' James Githua

wamacukuru, MP and seconded by the Hon. Mohamed Hire Garane, MP'

7) Minutes of the 56tt' sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' James Githua

wamacukuru, MP and seconded by the Hon. Mohamed Garane Hire, MP'

B) Minutes of the 57th sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' Mohamed

Garane Hire, MP and seconded by the Hon. Paut Kahindi Katana, MP'

Under the attendance in the

Wamacukuru was erroneous

present. The secretariat was

MAfiERS ARISING

57th sitting, it was observed that the Hon' James Githua

ty recorded as absent with apotogy instead of being

asked to rectifY.

MIN/NA/PtC/ZO1B/789:

PROCUREMENT OF

SYSTEM (EGMS)

2

MIN/NA/P|C12.0181290: EXCISABLE GOOMS MANAGEMENT

I



(

The Hon' Joshua Kutuny, MP appeared before the Committee and presented thefo[towing of the procurement of imptementation of the EGMS:

1) The matter had been partiatty handted by the plC in the 11th partiament which
recommended for a forensic audit. The Auditor General subsequentty auditedthe matter and reported to Partiament at a time when the 11th partiament hadgone on recess sine die. This meant that the matter was discussed by the House
afterwards.

2) The Tender for the instattation of the EMGS by the KRA was irregutarty awardedto the slcPA (a switzertand company) on three fronts: KRA had no budget forthe same leading to two cancettations after advertisements and award; it wassingte sourced; it was a duptication of the work done by KEBS; and it was tooexpensive

3) The regutations authorizing taxation of Kshs. 1.50 per bottte were never
discussed and approved by the NationaI Assembly as per the statutory
lnstruments Act rendering their existence nugatory and in breach of Article 94.

4) lmptementation of the EGMS witl see slcPA cottect Ksh.45 mittion daity; anamount that witt reach Kshs.8l bittion in 5 years against a contract sum of
Kshs'17 bittion. This means that a whopping batance of Ksh.64 bittion witt go to
SCIPA.

5) tn other countries such as Brazil and morocco, such system is imptemented at acheaper rate.

6) sCIPA's reputation wortdwide is questionabte as it was facing corruption
charges in Brazil, and that it was rejected in both Morocco and Tanzania. This
means that KRA did not do due ditigence before awarding the contract.

7) lmptementation of the EGMS system was scheduled for a rotl out on 1,r August
2018 despite the matter being active in the Supreme Court. lts rott out witlforce manufacturers to change their designs to conform with it at huge costthat witt eventuatty be roriara"J a ,rr" oJ.r"ntty overtaxed consumers.
Furthermore, multinationa[ companies such as coca cota have been exctuded
from imptementation the system. This indicates that there was preferential
treatment in imptementing the system to the detriment of the [oca[ infant
manufacturing companies.

B) KRA has continued to intimidate the manufactures that have had a difference
of opinion on the imptementation of the System.

{
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9) The committee shoutd expedite its enqtriry into tht' matter. ln the meantime'

it was his prayer that the cornmitter.;' r"€QLjests the KRh to detay imptementation

of the system pending cletermination of att the issucs surrounding it'

The Hon. Member finatty tabted the foLtowing documents to the Committee:

1) '11th Partiament PIC's exit report

2) A document from KRA to the 11u'Partiament PIC exptaining the justification of

the EGMS, procurement process of the EGMS; cost of instattation of the system;

stakehol.der consuttations on the EGMS; charge per stamp and Project system

ctarification from KEBS

3) Legat Notice No. '110 6ated 18th June 7A13 gazetting the Customs and Excise

(ExcisabteGoodsManagementSystem)Regulations,7.013

4l Gazette notice 17856 dated 9th Septembe r 7013 from the Commissioner

General of KRA qazetting Kshs' 1'50 per bottte

5) A memorandum from KAM to the PIC dated 7th Auqust 2016

6) A document indicating variclr.ts malpractices of slcPA across the wortd'

Committee resoluticn

c The matters presentecl were weigirty and that the witt be expedited;

" The auditor shoul,c prepare a tl'rorough bi'ief orr atl the issues touclring the

matter and present. it to i-he Comnrittee on Wetlnesclay 1't August 2018'

n The Committee witt me6-'t with the Cornmrssioner Generat of KRA on 7th August

2018 to get to the hcttorn of the matter'

MIN/NA/Plcl2}18l2g1: ANYOTHERBUSINESS

The Chairman read a tetter from the commissioner Gerterat of KRA indicating that he

witl not attend the scheclul,eC Committee nreeting on 31't Juty 2018 due to exigencies

of duty out of the country. ln the said letter, the Cornmissioner General requested the

Committee that he appears on 7th /\l.rgust 2018; a request that the Committee

subsequenttY granted.

MIN/NA/PlC/2018/292: ADJOURNMENT

The meeting was adjourned at thirty two mirtutes past eteven o'ctoik.

l1
^(

L(jL \c

on. dultswamad Sharrif Nassir,

Signed

(Chairperson)

4

,/rP

Dute.



ANNEX 3 -I SPECIAL

AUDIT REPORT ON THE

EGMS BY THE OFFICE

OF THE AUDITOR

GENERAL



[nn*r rc)
:1

t,.\

4 i" si ,,i
Ir '' ;.;i'

i,,'i
IRtrP{JBN,TC OF' N<trI..{YA

1"F
lttl i

I
I
I

I
i

Telelrhone: +25 4-?0 -3 42330
Fax: .254-20-3 1.1482

E-tnail: oag@oagkenya.gb.ke
Website: wu.w. kcnao.go.ke

.l :J *.* "i
F.O. Eox 30084-S0100

NAIR.OtsN

i {)i'
4:J,J

, OF'[iECtr OF'TE{tr AUDIT'OR-GENER.AI,
c.868.c1 (12) 

3o June, zo,1r

The Gler,k of the National Assembly
Parliament Birildings
P.O. Box 41842-OO1O0
NAIROBI

iir
i.., !

: ; . ,':
;i! i I i.r

.J'r i ll I

:l;l

!_l
Dear

t:irili.l
I iit;: ;,I ll!,:r I

1.,r./itii
Cetu

SPEqIAL AUDIT ON THE
I(RAJHORS/EP-423 t 20 1 4-20 1 5
SYSTEIVI

KENYA REVENUE AUTI-IORITY TENDER NO.
FOR EXCISABLE GOODS RJIANAGEMENT

The Special Audit Reporl of the Auditor-General on the Kenya Revenue AuthorityTender No: KRAIH'f RS/DP-423 i2014-2015 for Excisable Goods fuianagernerrt
system requested as per your letter Ref: KNA/PIc/coRR 12016;172 is now completeas provided for under section 229(s) of the constitution of Kenya.

Enclosed please find a copy of the special Audit Repori.

Yours g--w _as-h

FCPA Edward R.0. Oul<o, CBS
AUD ITOR-GEN Ft,L

Encl
L-. L :J lr.,Tj*' 3 i:] ir' i i{lil

t--J

I

t
)
:!
il

ir
!
i!

;

B 5 iilL. .il;l'i

Copy to Dr. Karnau Thugge, EBS
Principal Secretary
National Treasury
NAIROBI

i .-r

\."- .;

,rr'-r'+1{ l(tt--
; i. I

-l 1 If\ . i\'..'.J-''
i

I-\,--r-

Prornoting Accounlability, in the Public Sector

ii



OFFICE OF THE AUDITOR- GENERAL

SPECIAL AUDIT REPORT

OF THE

AUDITOR-GENERAL

ON THE

TENDER FOR EXCISABLE GOODS MANAGEMENT (EGMS) SYSTEM FOR PRINTING,
SUPPLY, AND DELIVERY OF SECURITY REVENUE STAMPS COMPLETE WITH TRACK
AND TRACE SYSTEM, AND AN INTEGRATED PRODUCTION ACCOUNTING SYSTEM

KENYA REVENUE AUTHORITY

THE NATIONAL TREASURY

JUNE 2017



Table of Contents

1 Executive Summary...

1.1 lntroduction.'....

1.2 Objectives of the audit

1 .3 Scope of work and structure of the report " '

1.4 Key Findings

1 .5 lrregutarities and Cutpabitities

1.6 Conctusion..

'l .7 Recommendations ... .,

2 DETAILED REPORT

2.1 Background . ",.
7.7 .lntroduction....

7.3 ScoPe of work

7.4 Chattenges and limitations ..

3 DETAILED FINDINGS ......

3.1 Historical Background of EGMS

3.2 Procurement Process of the EGMS

3.3 Statutory and LegaI Provisions.

3.4 Financia[ impl.ication of imptementing the system on cost of production...

3.5 Vatue for MoneY.

4 APPENDICEs .....

Page

..5

..5

..6

,..6

...7

. .11

..12

..13

..15

.. 15

.. 15

..16

.. 18

.......19

.......19

,.......20

........33

........35

.......,38

........40

7



List of Abbreviations

The fottowing abbreviations are used in this report

AC Assistant Commissioner

AG Attorney GeneraI

CG Commissioner General

EABL East Africa B reweries Limited
EGMS Goods Management System
EOt on of lnterestEx

G.N Gazette Notice

GOK

ICT

G overnment of Kenya

lnformation Communication Technotogy
LCD Liquid CrystaI Disptay

LTO Large Taxpayers Office

Office of The Auditor GeneraI

KRA Kenya Revenue Authority
L.N Legal Notice

PIC nvestment CommitteePu icl
PFMA ent ActPubt c Finance

PLC Pu tic Limited Company

PPDA rocurement and Disposal ActPub icP
PPOA AuthorityPu lic Proc urement Oversi

PPR rocurement Regu IationsP lic P

PS rincipaI SecretaryP

RTD Retired

SAC Senior Assistan t Commissioner

SCORPIOS Sistema de Contro [eeRastreamento da p ucao de Cigarrittos
TOR Terms of Reference

VAT Vat ue Added Tax

3



LIST OF TABLES

1 : List of persons interviewed ' " ' '

2: SICPA Management team present during site visit

3 : Attempts made by KRA to procure EGMS '

4 : Technical Evatuation Committee for EOI of EGMS I

5 : Vendor Evatuation Score for RFP of EGMS I ' ' " ' '

6 : Tender responsive Evatuation for EGMS ll""'
7 : Due ditigence report for EGMS 11"""
78 : Price Summary Schedute for EGMS ll ""'
B : Payments made by KRA to SICPA for EGMS ll ""'
10 : Payments made by KRA to SICPA for EGMS lll ""'
1 08 : Statutory lnstruments Act, 201 3 " " "
11 : Legat Notice 110 of 18 June,7013'

13 : lncremental costs incurred by Manufacturers /lmporters as a resutts of EGMS

14: Growth in excise duty cottections in cigarettes, spirits and Wines

Tabte
Tabte
Table
Tabte
Tabte
Tabte
Tabte
Tabte
Tabte
Tabte
Tabte
Tabte
Tabte
Tabte

. .16
...17
,,.20
,,.72
. ..74
...26
...27
...7_8

.,,79

...37

... 33

...34

... 36

...38

4



,! Executive Surnmary

inti-oductinn

on 12 october 2016 the cterk of the National Assembl.y vide [etter reference
KNA/Plc/coRR/201 6/ 172, requested the Auditor-General to conduct a forensic audit
on the Kenya Revenue Authority (KRA) tender number KRA/HQS/D p-423/2014-2015 

f or
provision of Excisabte Goods Management System (EGMS).

The letter required the audit to address the fottowing issues:

' Review the procurement process of the Tender with focus on technicat and
evatuation of bids;

" Justification for Direct procurement of the Tender;

" Due ditigence report on slcPA sA, the company awarded the contract to suppty the
revenue stamps, with emphasis on the countries that have reported chatlenges
with stcPA TRACE system supptied by sICPA sA. These inctude Brazil, Atbania,
Turkey, Phitippines, Morocco and USA;

" compuance of the tendering process with the Constitution, the pubLic procurement
and Disposal Act, 2005, Procurement Regutations, 2006, statutory lnstrument Act,
2013 and any other appticabte Act of partiament;

u Lega[ and financiat imptication of not submitting Legat Notice 110 of 1g June 2013
and Gazette Notice No. 17856 dated 05 september, 2013 by Cabinet secretary
NationaI Treasury and Commissioner Genera[, Kenya Revenue Authority
respectivety, for partiamentary scrutiny as required by statutory lnstrument Act of
2013;

Vatue for Money Audit of the EGMS;

Ascertain the concerns of doubte taxation to the manufacturers of exercisabte
goods;

Financial imptication of the system on the cost of excisable goods; and

Any other audit issue retating to the tender.

-i'l

1.1 .1

1,1.2

o

o

o

L



1.1.3 The speciat audit transformed the aforementioned issues requested by the Clerk into

the fottowing Terms of Reference (TORs) that guided the audit process'

o

g

e

Historical background of the EGMS;

Review of procurement process in line with the PPDA 2005, and the Statutory

lnstrument Act, 2013;

Review of Legal. Notice Number 1'10 of 18th June 2013 and Gazette Notice 17856 of

5th September 2013;

AppLication of the sYstem; and

Value for MoneY.

o

c

1 .1.4 Appendix I detail.s how the issues raised by the Cterk to the National Assembly were

transformed into the above TORs

i "2 Ol*ja,:i:irres i:'1' t!:e a:;dii:

1.2..1 The objectives of the audit was to review the project implementation process of

EGMS in tine with the issues raised by Cterk of the Nationa[ Assembty to ascertain any

irregutarities and non-comptiance with the statutory and legaI provisions and

recommend action to be taken.

1 . j] Sr:,-:p,e *if t,.;ti-ji e:rd 5i:'"::-tt:l.:.'li-'; r,-l'' l.h': l':i:rr;:-i:

1 .3.1 The specia[ audit reported on; historicat background of the EGMS, review of

procurement process in tine with the PPDA 2005, review of the process of devetoping

Legat Notice 110 of l Bth June 2013 and Gazette Notice 12856 of 5th September 2013

and financia[ imptication of imptementing the system on the cost of excisabte

consumer goods.

1.3.7 The speciat audit report is structured as fottows:

1) Executive SummarY;

2) Detaited rePort;

o



1 .3.3

J /.1

3) Detaited findings; and

4) Appendices

The report shouLd be read in its entirety in order to comprehend futty the approach to
and findings of our work' The report has covered anatysis and facts as understood,
with the aim of informing the Pubtic lnvestment Committee for decision making.

[{e1a i-"1n6;nUt

Flistorical Background of ;LG,ljls

During the period ?oo3-2010, KRA retied on a manual method of affixing Excise and
Revenue stamps on excisabte goods that was onty timited to tobacco, wines, spirits
and beer' This method experienced rampant counterfeiting of stamps resutting in
manufacturers under dectaring votumes of their products teading to under cottection of
excise tax.

ln this regard, a delegation of KRA officiats visited Brazilian lntand Authority to learn
the benefits of impternenting a comprehensive excise stamps management system. The
team estabtished that Brazit had put in place a system known as sCoRplos that was
used for integrated control and tracking of cigarettes production and that there was a
possibitity to customize the system to respond to specific chattenges in the Kenyan
Market.

we were not avaited any exp(anation/justification on why KRA opted to visit onty
Brazil and not any other country yet several other countries such as Atbania, Turkey,
Phitippines, Morocco, canada and usA (Cal.ifornia and Massachusetts states) had
imptemented a very simitar system.

Review of pnocurermenl: Ilrocess
Procurement of EGMs commenced in the year 2010 and was done at three levels as
noted betow:

The first procurement, tender number, KRA/HQS/o60/2010-2011(EGMS l) commenced
in August 2010 when an expression of interest was advertised by KRA. Tenders were
subsequentty issued in June 2011 where SlcPA security sotutions sA emerged as the

1.4.1

1.4.2

1.4.3

1.4.4

1.4.5

ol
qc>

l-
$
N
r\(
e(No

onty quatifying bidder



1.4.6 The speciaI audit estabtished a case where the then Deputy-Commissioner,

procurement and SuppLies Services interfered with the independence of the Evaluation

Committee by issuing a memo to the Chairman of the Evatuation Committee

requesting a review of EOI evatuation report "to eliminate the ospect of digital

solutions', with an aim to increase the number of potential, appticants. This raised

doubt on the objectivity of the evatuation report'

1.4.2 Further, the actions by the then Deputy-Commissioner, Procurement and Suppties

Services to atter the EOI tender by etiminating the aspect of digitat sotutions

amounted to change of substance of a tender contrary to Section 59(3) of PPDA, 2005

. that prohibits procuring entities from attempting to have the substance of a tender

changed after the deadtine of submitting tenders'

1.4.8 The tender was thereafter terminated in September 7011 due to budgetary

limitations, an indication that KRA commenced the procurement process without

confirming that sufficient funds were avaitabte contrary to Section 76(6) of the PPDA,

2005, that prohibits procuring entities from commencing any procurement procedure

until. it is satisfied that sufficient funds have been altocated for such purpose.

1.4.9 The second procurement (EGMS ll) tender number KRA/HQS/lcB-03717011'7017

commenced through an lnternational Competitive Bidding process in March 2012. The

tender process conctuded in December ?012 with the award of the contract to SICPA

SecuritY Sotution SA.

1.4.10 consequentty, KRA and SICpA Security Sotution SA entered into contract for suppty of

Security printed Revenue Stamps, Track and Trace Software Sotution and lntegrated

production Accounting System for a period of five years at a contract sum of

Euros4l,471,464 the equivatent of Kshs'4,808,134,887 '

1.4.110n 1g June 2013, the Cabinet secretary in charge of the National Treasury issued Legal

Notice number 110 (L.N 110) that expanded the scope of items to be covered under

the EGMS to inctude att excisabte goods except motor vehictes manufactured in or

imPorted into KenYa.

I



1'4'12 on 15May 2015, the KRA Tender Committee approved the termi,ation of the contract
between KRA and slcPA security sotution sA, on the premise that the contract coutd
not cover the extended scope of excisable goods provided for under 1.N110 of lBrh
June 2013' variation of the existing contract coutd have exceeded the twenty-five (25)
percent threshotd atlowed under section 9 of the publ.ic procurement Amendment
Regutations, 2013

1'4'13 Consequentty, KRA initiated the third procurement (EGMS lll) tender number
KRA/HQS/DP/423/7014-2015 as a direct procurement invotving negotiation with slcpA
Security Sotutions SA.

1'4'14 The negotiations sought to expand the scope of the contract awarded in December
2012 (EGMS) to incl'ude additional items introduced by the cabinet secretary in charge
of the National Treasury vide Legat Notice 110 of lgth June 2013. Legat Notice 110 of
2013 required every package of the excisable goods except motor vehicte,
manufactured in or imported into the country be affixed with an excise stamp,

1'4'15 The negotiations cutminated into a contract between KRA and slcpA security sotutions
sA for suppty of the EGMS at a contract sum of a minimum Kshs. 15,g0g,293,482 and a
maximum of Kshs.17,156,333,818 (depending on number of orders made by KRA) for a
period of five (5) years.

1'4'16The Tender committee cited the existence of proprietary software that had been
procured under the contract dated December 2012 as a rationate for engaging in direct
negotiations with SIPCA securities solutions sA. Accordingty, an atternative supptier
woutd have meant competting manufacturing businesses to instal.l a parattel software
which woutd not be cost effective for the manufacturers and eventuatty costty for
consumers.

1'4'17|t was noted that may have been no consultation between KRA and the National
Treasury with the manufacturers and importers prior to the imptementation and
before issuing the statutory instrument contrary to Section 5 of the statutory
lnstruments Act, 2013 that requires pubtic participation in financia[ matters.

9



.,.,.. ,j j'

1.4,18 On lBth June 2013, the Cabinet Secretary of the Nationa[ Treasury issued a Legat

Notice that required att excisabte goods except motor vehictes manufactured in or

imported into Kenya to be affixed with excise stamps'

1 .4.1g On 05th September 2013, the Commissioner-Generat of KRA issued Gazette Notice

number 17856 that prescribed the price of an excise stamp to be one shi(l.ing and fifty

cents (Kshs.1.50).

1.4.20 There was no evidence that both Legat Notice 110 and Gazette Notice 12856 were

submitted by the Cabinet Secretary of the National. Treasury and the Commissioner-

General of KRA to the National Assembl.y for scrutiny contrary to section 11(fr - a) ot

the Statutory lnstruments Act, 2013.

!;!i"lancia{ irnpiicatir*:l'l 'irf iri"l;-rt,ei-r?eni:iit1l ii'ti,l;\i, ,in sr.:sr'i; 4t:pi'r:rJ11';:1!i3i"1

1.4.21 The speciat audit estabtished that though manufacturers had incurred additional costs

in jnstattation of the EGMS, they had absorbed the costs within their profit margins

instead of transferring the costs to the consumers for fear of losing on the market

share.

1.4.ZZ lt was atso estabtished that other than KRA, other Government Agencies such as

Kenya Bureau of Standards and Anti-Counterfeit Agencies (ACA) had set up muttipte

authentication systems which resutted in increase in the cost of doing business.

1.4.23 Among the manufactures and importers interviewed, none of them avaited any

evidence to indicate that the introduction of EGMS had resutted in doubte taxation of

the manufactures/imPorters.

',i:,':irl::,'I,,1 ;-'iio-,i-i,?',,

1.4.24 Vatue for money auditing examines whether pubtic organizations or programs have

attained effectiveness, economy and efficiency in the management of resources at

their disPosat.

JO



1'4'25 The objective of estabiishing the EGMS was to bring in more excise tax payers toincrease tax cottections by KRA that had been threatened by counterfeiting of stampsand manufacturers under dectaring votumes of their products.

1'4'764 review of data from KRA established that as a resutts of imptementation of EGMS inthe year 2010' together with retevant statutory instruments introduced in 20j3, therehas been a significant increase in amounts of excise duty cottected by KRA onCigarettes, spirits and wines by between 12 percent to 43 per cent.

irregularities and Cuipabilities
The fottowing irregutarities were observed during the audit

1.4.27 ln view of the foregoing,

acquisition of EGMS by KRA

there was no evidence to p

efficiency and economy as as

the speciaI audit therefore noted that whereas the
reatized effectiveness in terms of increased cottection,

rove that the process either reatized or did not reatize
pects of vatue for money.

substance of the EOI

for tender number
KRAi HQS/060/2010.
7011 by authorizing
etimination of the
aspect of digitat
sotutions during
tender evatuations

Atteration of the
prohibits Procuring Entities
from attempting to have the
substance of a tender changed
after the deadtine of
submitting tenders

) of PPDA, N/A

Commissioner,
Procurement
and Suppties

Services, Ms.

Grace Murichu

The then
Deputy evidence of money [ost,

the then Deputy.
Commissioner,
Procurernent and
Suppties Services
directed the Evatuation
Committee on 16th May
2011 to review
evatuation report to
eliminate the aspect of
digitaI sotutions thus
changing the substance
of the tender.

Tho there was no

ure to ensure that
sufficient funds were
availabte prior to
initiating the lst
procurement of EGMS
tendr:r number
KRA/ HQ5/06 O/2O10.
2011

2005 which states a procuring
entity shatt not commence
any procurement procedure
until it is satisfied that
sufficient funds have been set
aside in its budget to meet
the obtigations of the
resutting contract.

Section 26(6 the Act ntract sum
of Euro

20,09o,700

Co

Deputy-
Commissioner,
Procurement
and Supplies
Services, Ms.

Grace Murichu

e then

evidence of money lost,
the then Head of
Procurement faited to
ensure avaitabitity of
adequate funds prior to
initiating the
procurement process.

Though the re was no

11



The CS and the
Commissioner GeneraI

faited to submit Legat

Notice No 1 10 of 18 June

2013 and Gazette Notice

No. I2856 of SePtember

201 3 respectivetY to
Partiament for ScrutinY

contrary to Section 1 1 of

the Statutory
lnstruments Act, 2013'

Cabinet
Secretary for
NationaI
Treasury and

Commissioner-
Generat, KRA

N/A

Legat Notice No 1 10 of

18 June 2013 and

6azette Notice No'

17856 of SePtember

2013 for Partiament

for scrutinY as

provided in the

Statutory lnstrument

Act of 2013.

ure to 5 ectionlloft he Statutory
lnstruments Act, 2013 requires

Cabinet Secretary resPonsibte

for a regulation'making
authority to ensure Statutory

lnstruments are submitted to

Partiament for ScrutinY

i.;:, il':ri:it-:si;:,.^

1.6.1

1.6.7

prior to imptementation of EGMS, KRA used a manual method of affixing stamps on

excisabte goods. This method was less effective as it exPerienced rampant

counterfeiting of stamps that ted to toss of revenue. KRA therefore made three (3)

attempts to procure a system to address these issues. The final' attempt resutted in

the KRA engaging in direct negotiations to obtain the system from sICPA Security

sotutions sA. The negotiations cutminated into a contract between KRA and SlcPA

Security Sotutions SA for suppty of the EGMS at a contract sum of a minimum

Kshs.1 5,g0g,7g3,482 and a maximum of Kshs. 17,156,333,818 (depending on number of

orders made by KRA) for a period of five (5) years. The Tender committee cited the

existence of proprietary software that had been Procured under the contract of

December 7017 as a rationate for engaging in direct negotiations with sIPCA Securities

sotutions sA. Accordingty, an atternative supptier woutd have meant competling

manufacturing businesses to instatt a parattet software which would not be cost

effect.ive for tlre manufacturers and eventuatty costty for consumers'

The Cabinet secretary/The Nationat Treasury and the Commissioner-Generat of KRA

issued LegaL Notice number 1 10 and Gazette Notice number 12856 respectivety that

prescrjbed tlre price of an excise stamp to be one shil'Ling and fifty cents (Kshs'1'50)

without submitting the two statutory instruments to Partiament for scrutiny contrary

to Section 11(1)of the Statutory lnstruments Act, 2013' Atso, the specia[ audit noted

that the procurement process was characterized by certain vrotations of the Pubtic

IL



1 .6.3

Procurement and DisposaI Act, 2005, which inctuded initiation of procurement process
without adequate funds, change of substance of the tender and attempts to interfere
with the independency of Tender Evaluation Committee,

The speciat audit noteci tlrat the breakdown of per unit pricing of stamps of Kshs.1.50
per stamp comprised of the fottowing components:

However, the pricing of Kshs.1.00 per stamp was the total cost of a stamp which
exctuded the software platform and Production Line Accounting. Further, SlcpA sA
indicated they coutd not disclose information in regard to pricing of stamps for other.
countries and/or Revenue Authorities due to existing confidentiality agreements
between slcPA and various Revenue Authorities in other countries. Under the
circumstance, jt was not possibte to compare the pricing of stamps for various
excisabte products in varjous countries.

'd.,7 [.?,eccn:o.nen,riat!,i:i-!s

1'7'1 KRA should put in ptaces measures to ensure that prior to initiatjng any procurement,
a market survey is conducted to estabtish the average market price of goods/services.
This witt enhance tinkage between budgeting and ptanning that witt in turn ensure no
procurement is initiated without evidence of adequate funds. KRA shoutd also ensure
that it promotes competition white procuring goods and services as a way of enhancing
efficiency and economy in utitization of pubtic funds. Further, KRA shoutd put in ptace
measures to discourage the Procurement and suppties Department from giving
instructions to the Evaluation Committee to atter evatuation resutts as this is
considered as interfering with the independence of the Evaluation committee against
the spirit of the pubtic procurement and Disposal Act, 2005.

Stamp cost
0.61

Software p rm
0.31

Pro uction Iine Accounting
0.58

TotaI cost
1.50

t.i



1.7.2 The Cabinet Secretary in charge of the Nationat Treasury and the Commissioner-

General of the KRA shoutd tiaise with the National Assembly to regularize the non-

comptiance concerns of Legat Notice Number 110 and Gazette Notice Number 12856 to

avoid any titigation for contravening statutory and legistative provisions. Tlre Cabjnet

Secretary in charge of the National Treasury and the Commissioner-General of the KRA

shoutd atso [iaise and consutt with the manufacturers and importers affected by the

imptementation of the EGMS system to avoid the risk of manufacturers incurring

losses/ increase in prices of excisabte products. Further, various Government Agencies

invotved in fighting of counterfeit products shoutd consider coming up with a universal

stamping regime to etiminate the muttipte stamping systems that may end up

increasing the cost of production for investors in Kenya'

FCPA EDWARD R. O. OUKO, EBS

AUDITO R - GENERAL

30 JUNE 2017

,/-)
I
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2.1

2.1.1

DE]-A.I[-ED REPORT

Baciiground

The Kenya Revenue Authority (KRA) was estabtished jn 1995 under KRA ,Act, chapter
469 of the Laws of Kenya to provide the government with facititative agency services
for cottection and receipt of atl revenue.

in'trociuction

on 12 october 2016 the cterk of the National Assembty vide letter reference
KNA/Plc/coRR/2016/ 172, requested the Auditor- General to conduct a forensic audit
on the Kenya Revenue Authority (KRA) covering various issues.

2'1'2 lts main functions is to assess, cottect and account for att revenue in accordance with
the laws and advice the government on atl matters retating to the administration of,
and coltection of revenue under [aws and provisions set out.

2'1'3 Excise stamps were introduced in 2003 and were rotled out in three (3) phases as
fotlows; Phase l: effected in 2003 and covered tobacco products only, phase ll:
effected in 2007 covering tobacco, wines and spirits and phase lll: effected in zo12
covering tobacco, wines and spirits but the scope was expanded to inctude both excise
stamp and Track and Trace system used by KRA for monitoring the production and
distribution of the products in the market.

7'1'4 Reports at KRA indicated that in the year zoog, there was rampant counterfeiting of
stamps and atso some manufacturers were under dectaring votumes of their products
with a view to evade excise tax. Further, the stamps tacked security features and it
was therefore difficutt to differentiate counterfeit from real stamp.

7'1'5 ln view of the aforementioned weaknesses, in the year zo10 KRA made a decision to
review the excise stamps programme with a view to introduce a more reliabte
framework.

t",t-" 4

2.7.1

7'Z'Z The special audit transformed the issues raised by the cterk into the fottowing five (5)
Terms of Reference (ToRs) as summarized betow and detaiLed in Appendix l.

. Historical Background of the EGMS;

15



o

o

Review of Procurement process in tine with PPDA 2005, and other Statutory

lnstrument Act 2013;

Review of Legat I'lotice 110 of l8th June 2013 and Gazette Notice 12856 of 5th

September 2013;

Apptication of the SYstem; and

Vatue for Money.

':i;*r;a,) f liiilli''i

The audit reviewed the procurement and project management processes of EGMS

focusing on: Historical Background of the EGMS; Review of Procurement process in

Une witlr pPDA 2005, and other Statutory lnstrument Act 2013; Review of Legal Notice

number 110 of l8th June 2013 and Gazette Notice 12856 of 5th September 2013,

apptication of the system and Vatue for money.

o

:. -l

7.3.1

Source of information and audit procedures:

2.3.7 We obtained information based on the fottowing audit procedures:

a) Document examination: severat documents were reviewed in the course of the

audit. These inctuded tender processing mjnutes and payment vouchers;

b) Data anatysis: of informatjon cottected from manufacturers regarding the cost

imptication of the EGMS on prices of goods;

c) Site visit: The speciaL audit conducted site visit at SICPA SA in Switzertand on 72

and 23 May 2017 and met SICPA SA Management team; and

d) Key members of staff f rom finance, procurement and administration were

interviewed as a way of gathering information'

2.3.3 Officers interviewed during the speciat audit were identified depending on the

rote they ptayed as indicated betow:

Table 1: List of persons interviewed

77 March7017Commissioner -SuPPort ServicesKRAMr. E.K. Saina

16
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2 Mr. Reuben l(iprono KRA Procu rement Officer 27 March 2017

3 Mrs E.N. Kingori KRA Rrd enior Deputy Comm one r
Finance then -secretary Tender
Committee

28 March 2017

4 Ms. Atice r KRA Rtd missioner then
Chairman Tender Committee

28 h\arch 2017

5 MsG race Muricho KRA Deputy C ommissioner
Procurement and Suppties
Secretary Tender Committee

28 March2017

6 Mr, Caxton Ngeiyo
Masudi

KRA chi Manager
Surveittance Division Domestic
Taxes Department

28 2017

8 Mr. Nick Wambugu Office of
the
President

CT Cha an
lnspection and Acceptance
Committee Member

28 March 2017

9 Mr Jutius Yiega KRA CT Ch a an lns ectip on
and Acceptance Committee

28 March7017

10 Ms. Jane Mwihia KRA -Human UTCE
Chairperson lnspection and
Acceptance Committee

28 March2017

11 Ms. Phi gona
Wairimu Nganga

KRA Commissloner - Ie 79 March 2017

17 Mr Samue(Aboge KRA Deputy Commissioner -
Domestic Revenue - Then
Chai rperson Evatuation
Committee

29 March2017

2'3'4 During the site visit to the Headquaters of the slcpA, sA based in Lausanne
switzertand, the speciat audit team met the fottowing slCpA sA Management staff on
23'd and 24th May 2017.

Table 2: srCpA Management team present during site visit

[[ippe Amon Chairman and CEO

17
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7 Mr. Bruno Frentze[

Mr. Michele Castegnaro

Executive President and CCO

3 RegionaI Vice Presi

Managing Director
ent B ess Devetopment A ca

4 Mr. Eric Corbier C I Commerciat Officer, Government Security Sotutions

5 Mr. Richard Frey Head of Group Corporate Services and Group Genera
CounseI

6 Mr. Cedric Siebenmann Operations & Supp v Government Security
Sotutions

7 Mr. Ben Sapin RegionaI Counse , Government Security So ution

8 Mr. Dominique Bethenod P Sotutions & T gy Manager , Government
Security Sotutions

9 Mr. Thomas Morisot Design a lntegration Manager SecuritY lnks Sotution

10 Mr. Eric Corbier CommerciaI Officer, Government Security Sotutions

11 Ms. Christine Macqueen Di rector rate Affairs

rlhai L=nges'::';:-l ii : r' i iaii,rns

2.4.1 KRA management did not avaiI lnspection and Acceptance Minutes for Track and Trace

software and lntegrated Production Accounting System'

{0t0
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3.1.1

i-Ii sr:oi^ jca i Bnc ilgr*r-r I r n,r,,,a.6 ji,,i:r

Excisabte tax is a cluty imposed on goods & services manufactured in Kenya or
imported lnto Kenya. The 1't schedute of the Excise Duty Act, 2015 specifies the goods

and services that are currentty subject to Excisable tax as detaited in Appendix ll.

3.1.2 KR,A requires that excisabte goods and services be affjxed with Excise and Revenue

stamps as evidence of payment of excise tax. During the period ZOO3-2010, KRA reLjed

on a manua[ method of affixing Excise and Revenue stamps on excisabte goods that
was onty limited to tobacco, wines, spir.its and beer.

3 DETAII-ED trtrINIDING*C

However, this method experienced numerous challenges inctuding; rampant
counterfeiting of stamps and manufacturers under declaring volumes of their
products leading to under collection of excise tax. Further, the stamps lacked
security features in that it was difficult to tett counterfeit from real stamp.

As a results of the aforementioned weaknesses of the Excise and Revenue stamps

system, a detegation of KRA officiats visited Brazitian lnl.and Authority from the 20 to
24 Aprit 7010 to learn among other tax management issues, the benefjts of

imptementing a comprehensive excise stamps management system. The team
comprised the then Commissioner-General Mr. Michaet Waweru, Commissioner of
Large Tax Office, Mr. John Njiraini, Deputy-Commissioner of lCT, Mr. Ezekiet Maina

and Mr. Caxton Masudi Ngeiywo.

3.1.3

3.1 .4

3"1.5 The team established that Brazit had put in ptace a system known as SCORpIOS

(Sistema de Controte e Rastreamento da Producao de Cigarritl.os) that was used for
integrated control and tracking of cigarettes production.

3.1.6 The team further noted that; there was a possibitity to customize the system to
respond to specific chatlenges ir-r the Kenyan Market and that thjs coutd be attained
through KRA ftoating Expression of interest (EOl) to compare various existing systems
jn the market. ln addition, the KRA was to ensure imptementation of the system was

supported by a specia[ legistation that specifies obtigations of various stakehotders.

IY



3.1 .7 An independent research conducted by the speciaI audit and interviews with

Management of SICPA Kenya Ltd and the parent company SICPA SA based in

Switzertand estabtished that EGMS has and in certain instances, continues to be used

by governments in Brazi[, Atbania, Turkey, Morocco, Canada and USA (Catifornia and

Massachusetts States). SICPA SA confjrmed their footprint in over 180 courntries.

3.1.8 The Cabinet Secretary in charge of the National Treasury issued a Legal Notice No.

110, EGMS Regutations on 1B June 2013. Section 3 of the EGMS Regutations requires

every package of the excisabte goods except motor vehicte, manufactured or imported

into the country to be affixed with an excise stamp of a type and in a manner

specified by the Commissioner. Prior to these regutations, onty tobacco, wines, spirits

and beer had an excise stamp.

;:' :"'i',c ii le r::.p nt l'l-,f c,e;s ": ii i:ir ;' ;:. ;1.,'r5

3.7.1 The procurement process for the EGMS commenced in 2010 as a resutts of the

chattenges encountered by the previous Excise and Stamp system. The special audit

estabtished that KRA made three (3) attempts to procure an EGMS during this period,

as fottows:

Table 3 : Attempts made by KRA to procure EGMS

KRA/HQS /060 /7010-
2011

7 KRA/HQS B-

Procurement
(EGMS il )

037 t2011-7017

Procurement KRA/HQS/DP / 47317
014-7015(EGMS ilr )

3.?.7 The first procurement of the EGMS (EGMS l), tender number KRA/HQS/060/7UA-2011,

commenced in August 2010 with an advertisement for an expression of interest.

-lenders were subsequentty issued in June 2011 wlrere SICPA Security Sotutions SA

Tender terminated due
to budgetary constraints

August 2010-September
7011

1st Procurement
(EGMS 1)

Tender awarded to
SICPA Sotutions 5A for a

period of 5 years.

March'December 2012

Triggered by LN 110 of
June 201 3 that
expanded scope of work
of EGMS ll to cover atl
excisabte goods exempt
Motor vehictes.

January 201 5
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emerged as the onty quatifying bidder. The tender was thereafter ternrinated in
september 7c11by the procuring errtity, citing budgetary timitations.

3'2'3 The second procurement of the EGMS (EGMS ll), tender number KRA/HQS/lcB.
037/2011-7012, commenced through lnternationat Competitive Bidding in March zo1z.
The tender process conctuded in Decemb er 2012 with the award of the contract to
slcPA security sotution sA for the suppty of security Printed Revenue stamps, a Track
and Trace Software Sotut'ion, and an lntegrated Production Accounting System for a
period of five (years).

3.2.4

3.7.5

The third procurement of the EGMS (EGMS lll) terrder number KRA/HQS/Dp/423/2o14-
2015 was initiated in January 2a15, by engaging the existing service provider,
sICPA Security Solutions SA into a negotiation that resulted into a direct
procurement. The negotiations sought to expand the scope of the contract awarded in
December 2012. The expansion of the scope of work was triggered by Legat Notice No.
110 of 2013 that required every pacl<age of the excisabte goods except motor vehicle,
manufactured jn or imported into the country be affixed with an excise stamp.

EGj\'AS l, -["ei'lclen ${umber }ff{A/iii{15/0,,5CI/20,iO-?Ot,i 'ior F}netrris.ic.rcl of Secuntt:1rprinting au'aci Digital Solr-rtioms f,or revenr..re 1;noteciriom

The procurement process commenced with Expression of lnterest (EOl) to determine
/prequatify firms that had capabitities to participate in the tendering process after
which the prequatified firrns were invited to submit bids through a request for
proposa[ (RFP)

.1

z\tr \.

Expression of lnterest (EOl)

3'2.6 The Eol was advertised on 19 August 2010 in The peopte Daity newspaper and
indicated a ctosing date of 22 September 2010. There was no evidence that the Eol
was advertised in at least two (2) newspapers of wide nationaI circulation, contrary
to section 78 (3) PPDA 2005.

3.2.7 A review of the Eol opening minutes estabtished that tenders were opened on 22

September 2010 and twenty-one (21) firms detaited in Appendix lll submitted their
bids. The tender opening committee comprised; Mr. Cottins Mukongo - Chairperson,
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Ms. Mary Wamalwa - SAC- Secretary, Mr. Patrick Wanjuki - Member and Mr. George

Wahome - Member.

3.2.8 On 11 October 2010, the fottowing KRA officers were appointed by the Commissjoner

General to carry out evatuation of the EOI;

Tabte 4 : Technical Evatuation Committee for EOI of EGMS I

3.2.g The evatuation process commenced on 18 October 2010 and a report issued on 10

December 2-010. A review of the technicat evatuation report estabtished that the

committee observed that it tacked background information on user department

needs and that the criteria for evatuation of the tender had not been provided.

3.2.10 The twenty-one (21) bidders were subjected to pretiminary evatuation criteria to

determine whether or not they were responsive. A firm was considered responsive if it

produced evidence of the fottowing requirements: Articles of lncorporation and

Structure; Registration and Accreditation Certificate; Detaits of the work performed in

the tast three years as prime contractor for Security Printing and Digitat Sotutions;

Reference tist of previous ctierrts for simitar contracts compteted in the past three

years; Ptant and machinery jnformation and quatification and experience of key

personnet.

-:ifiLNhlEEil:
irt#;i*i:*irii

ChairmanMr. Samue(Aboge1

MemberMr. James Ojee1
L

MemberMr. Witfred Okemwa3

MemberMr. George Muia4

Procurement Secretari atMs. M A Wamalwa5

Procurement Secretari atMr. Reuben Kiprono6
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3'2'11 The l:idciers wei-e also required to bid for both provision of Security printing and
Digitat Sotutions for revenue protection. Sixteen (16) firms detaited in /rppendi>r iv
were therefore considered non responsive as they faited to meet the pretiminary
erzaluation requirements, white five (5) firms were deemed responsive, these were: De
La Rue Currency and Security Frint Ltci; Authentix Limited; Edaps Consortium;
Filtrona PLC and SlCp,A Security Solutions SA.

3'2'17 on'16 May 2011 the then Deputy-Commissioner in charge of procurement and Suppt.ies
services, Ms. Grace Murichu wrote a memo to Mr. samuel Aboge the chairman
Evatuation Committee requesting a review of the eiraluation report to eliminate the
aspect of digitat solutions with an aim to increase the number of potential
applicants.

3'2'13 The special audit observed that the actions by the then Deputy-Commissioner in
charge of Procurement and Suppties Services to atter the EOI tender by etiminating the
aspect of digitat sotutions amounted to change of substance of a tender contrary to
section 59(3) of PPDA, 2005. The section prohibits Procuring Entities from attempting
to have the substance of a tender changed after the deadl.ine of submitting tenders.

3-2-.14 Subsequentty, the evatuation report was reviewed on 30 May 2011 and the fottowing
four (4) additional firms initiatty considered non responsive for faiture to inctude the
aspect of digitat sotutions in their bids were considered responsive; Tatt Security print
Ltd; Madras Security Printers Private Ltd; American Bank note Co and Hotistic lndia
Ltd.

3.2. 1 5 The evaluation committee recommended the njne (9) responsive firms to be
considered for invitation to Request for Proposat (RFP). On 2 June ZO11 , the tender
committee approved the nine (9) shorttisted firms to participate in the RFp.

Request for Proposats (RFp)

3.2'16 KRA sent a Request for Proposat (RrP) to the nine (9) prequaLified fjrms, Tender
opening was done on 2 September 2011 and the fottowing six (6) out of the nine (9)

firms submitted their bids: Madras Security Printers Ltd; ,Authentic Dattas Corporate;
De La Rue Ltd; Hotistic lndia Ltd; Edaps Consortium and SICpA Security Sot. SA. The

LJ



tender opening committee comprised Mr. Samuel K. Limo (Chairing), Mr. Caxton M.

Ngeywo, Mr. Harwings M. Omondi, Mr. Danje[ G. Wachjra and Ms. Ann N. lrungu.

3.2.17 The bids were evatuated on 22 September 201'l at three levets: Determination of

tender responsiveness, vendor evatuation and technica[ evatuation. The evatuation

was done based on the firms' experience, profite, reputation and social obtigation.

Out of the six (6) bidders, one bidder, De La Rue Ltd was eliminated for failure to

submit Sworn Anti-Corruption affidavit as was required. The remaining five (5)

bidders proceeded to vendor evatuation stage.

3.2.18 Vendor evatuation entaited scrutiny of documents submitted to determine capabitity

of bidders in supptying the required procurement items. The maximum scores under

this criteria was a ten (10), and a cut off was set at an eight (8). The firms scored as

fottows:

Table 5 : Vendor Evaluation Score for RFP of EGMS I

10

3.7.1g Two (2) firms Authentix lnc. and SICPA Security Sotutions SA passed the vendor

evatuation criteria and proceed to technical evaluation stage. Technical evatuation

was conducted on the two (7) responsive firms based on Security and design

requirement, coding requirements of revenue stamps, controt and monitoring system

requirements and system and performance requirement.

Non responsive6.2Madras Security Printers

ResponsiveB.BAuthentix INC

Non responsiveHotistik lndia Ltd

Non responsive

4.6

4.7Edaps Consortium

ResponsiveSTCPA Security Solutions SA
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3'7'2o rhe maximum score was eighty (80) and the cut off score for successfut bidder was
sixty-eight (68). slcPA security sotutions scored seventy-six (76) and was considered
responsive and therefore proceeded to finariciaI evaluation white Authentix lnc. scored
forty-three (43) and was corrsidered non resporrsive.

3'2'71 Financiat evatuation was done on 4 october 201'l and tlre evatuation committee
recommended award of contract to s!cPA Security Solutions sA at an annual cost of
Euro 6,696,900 and a total cost of Euro 20,ogo,7oo for the five years contract.

3'2'72 on 21 october 2011, the KRA terminated the tender citing tack of adequate funds. The
Deputy commissioner in charge of Procurement and suppties services, Ms. Grace
Murichu wrote to att the participating biciders informing them that the tender had
been terminated. This imptied that KRA commenced of procurement process
without having adequate funds in place contrary to section 26(6) of the ppDA Act
2005' This section prohibits procuring entities from commencing any procurement
procedure unti[ it is satisfied that sufficient funds have been set aside in its budget to
meet the obtigations of the resutting contract.

EGi\4S,[, fltrterma'tionaI Cornpetitive [.itd.ilirng ii:errcier
837/2O11-?012 foi- Fno,rision $l, Secu;r-t.t3,, Frirrt:ed
I r:tegnateci Prod uction E cceau reti ng Sir5i,s xy1

riiUn-lber

F.evemule
KFt,A,/!-|QSiicB-

Stamps alnd

3'2'23 This tender was triggered by termination of the 1't procurement (EGMS l). The tender
was advertjsed on 30 March 7017 on the Daity Natjon with a ctosing date of 25 Aprit
2012 which was latter extended to 30 May 2012. There was no evidence that the
tender was advertised at least twice in a newspaper of genera[ nationwide
circulation contrary to section 54 (Z) ppDA 2005.

3'?''24 Tender opening was done on 30 May 2012. The fottowing seven (7) firms submitted
their bids: Edaps consortium; Hotistic lndia Ltd; Security printing press; De La Rue
Ltd; Madras security Printers; Authentix Dattas Ltd and SlcpA Security sotutions SA. lt
was noted that most of these firms participated in the 1't procurement (EGMS l).

3'2'25 Evatuation of bids were done on 26 June 2012 at three [evels; tender responsiveness,
vendor evatuation and technicaI evatuation. The evatuation committee comprised; Mr.
Samuel K. Limo (Chairing), Mr. caxton M. Ngeywo, Ms. Ann N. lrungu, Mr. Harwings M.
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Omondi, Mr. Jeremiah Kinyua, Ms. Mary Wamalwa, Ms. Lorna Wataku and Mr. Mauti

Ombasa.

3.2.26 At tender responsive stage, successfuI bidders were required to provide two envetop of

the bids, Physicat Address, Tender Security, Power of Attorney, Manufacturers

Authorization Certificate of lncorporation, and a copy of Trading License. The

fottowing four (4) bidders were eliminated as they did not meet the criteria set as

listed below:

Table 6 : Tender responsive Evaluation for EGMS ll

tope bid and did not indicateDid not submit two enve

physicaI address

1 Edaps consortium

t two envetope bid, tender security, power

of Attorney and Manufacturers Authorization

Did not sSecurity

P ress

Printing7

d not submit tender securitY3 De La Rue Ltd

of lncorporation and coPY ofDid not submit Certificate

trading [icense

4 Authentix Dattas Ltd

3.7.77

3.2,78

The remainirrg three (3) bidders HoListic lndia Ltd, Madras Security Printers Private Ltd

and SICPA Sotutions SA were considered responsive and proceeded to the vendor and

technical evatuations. Vendor and technical evatuations were done based on company

profite, manageriaI and key personneI competency profite, financiaI resources,

physical. faci [itates, experience, reputation and sociaI obti gations.

The Maximum score was set at sixty (60) marks white the cut-off score at fifty (50)

marks. SICPA Sotutions SA scored sixty marks (60) marks white Madras Security Printers

private Ltd and Hotistic lndja Ltd attained scores of thirty-three (33) and thirty (30)

marks respectivety. Since SICPA Solutions SA passed the cut off score, it proceeded

for financiaI evaluations.
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3'2'29 Financiat evaluation was done on 27 June 2012, slcpA security Solutions sA emerged
as the lowest evaluated responsive bidder and was recommended for award of
contract for suppty of Security Printed Revenue Stamps, Track and Trace Software
solution and Integrated Production Accounting system for a period of five years at a
contract sum of Euro (€) 42,471,464 (Equivarent to Kshs.4,552,516,226 )

3'2'30 KRA conducted due ditigence in canada, Brazit, Turkey and the state of catifornia,
USA, where sICPA sA had detivered its services. Due ditigence was done via emaits
send by KRA to the four (4) countries seeking confirmation on the various issues.

3.2.31 Attthe four (4) countries gave positive response as fotlows:

Table 7 : Due diligence report for EGMS ll

1 ature and vatue ofN

contract
Design,
production
and
distribution of
a new excise
stamp to
generate
approximatety
1.65 bittion
stamps

To controI
and provide
a track and
trace
system for
all the
cigarettes
products in
BraziI at a
contract
sum of
s75,000,000
per year

operation of
Band roled
product
Tracking
system at a

contract sum
of
51 54,698,355
for five years

onI nsta
and

Cigarettes
tax stamps
utitizing
digital.
technotogy
ata
contract
sum of
59,500,000
per annum
for five
years

2 Satisfaction on the
services rendered

Satisfied Satisfied Satisfied Satisfied

3

goods and services
being procured
(Stamps, Track and
Trace Software &
I ntegrated
Production
Accounting)

Abi ity to p e Sati ed Sa ed Satisfied Satisfied

'tat_i



3.2.32 A review of the emaits estabtished that at[ the countries gave positive response, the

special audit further circutarized audit requests to confirm with these countries and no

negative concerns were received from those who responded as at the time of this

audit report.

3.2.33 The tender committee meeting hetd on 26 November 7012, awarded the contract for

Printing, Suppty and Detivery of Security Revenue Stamps comptete with Track and

Trace System and lntegrated Production Accounting system to SICPA Security Sotutions

SA at a total cost of Euro4l,471,464, for a period of five years as fottows;

Table 8B : Price Summary Schedule for EGMS ll

3.2.34 KRA sent a notification of award to SICPA Sotutions SA and letters to unsuccessful

bidders on 14 December 2012. SICPA Sotutions SA accepted the award vide letter

dated 20 December 7017.

3.2.35 On 18 Aprit 2016, the KRA and SICPA Security Sotutions SA entered into contract for

Printing, Suppty and Detivery of Security Revenue Stamps comptete with Track and

Trace System and lntegrated Production Accounting system at a contract sum of

Euro4l,471,464 as summarized betow and detaited in Appendix V:

Security Printed Revenue StamPs Euros 20,341,464

Track and Trace Software Euros 10,450,000

70,341,464of Security Printing Revenue Stampson1

10,450,000sion of Track and Trace SotutionProvi7

11,680,0003 n of lntegrated Production AccountingP rovlslo

system

42,471,464Total (Kshs.)

lntegrated Production Accounting System Euros 1'1,680,000
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Tota[ contract cost Euros 42,471,464

Approx. (Kshs. 4,8O9,134,997)

3'2'36 The above items were detivered by slcPA sA to KRA on diverse dates between zZ
March 2013 and 17 september 2015. KRA however, did not provide any evidence that
the lnspection and Acceptance Commjttee inspected and reviewed the goods and
services in order to ensure comptiance with specifications contrary to Regutation 17(3)
of the Procurement Regutations, 2006.

3'2'37 Records at KRA indicated that as at the time of comptetion of these special audit, KRA
had paid slcPA security sotutions sA Kshs.2,423,588,993 as summarized betow and
detaited in Appendix vl. The payment records for EGMS 1 by KRA reconcited with
those at SICPA SA.

Table 9 : Payments made by KRA to SICpA for EGMS ll

3'2'38 The tender committee on 15 May 2015 approved termination of the contract with
SICPA Security Sotution SA. The reasons given for the termination of the tender was
that the current existing contract coutd not cover the extended scope of excisabte
goods provided for under Legat Notice 110 which required the EGMS system to cover
at[ excisabte goods except motor vehictes.

Stamps 1,A10,427,740

2 Track and trace 171,676,573

3 lnstattation and maintenance
1 ,241,499,680

Total (Kshs) 2,423,599,993

Total (Euros)-1 Euro= Kshs.1 1 5 ?1,074,697
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3.2.39 On 17 Juty 2015, KRA wrote a letter referenced KRA/HQS/DPl423/7014-7015 to

SICpA Security Solution SA e><pressing its intention of termjnating this contract.

3.2.40 The Cabinet Secretary in charge of the NationaI Treasury issued Legal Notice No. 1'10

of 18 June 2013, (EGMS) Regutations tlrat expanded the scope of the system so as to

cover atl excisabte goods excePt motor vchictes'

3.2.41 Consequentty, KRA formatty expressed its interest to terminate its existing contract

with SICpA Security Sotution SA for Printing, Suppty and Detivery of Security Revenue

Stamps comptete with Track and Trace System and lntegrated Production Accounting

sYstem.

3.2.42 KRA initiated a negotiation processes with SICPA Security Solution

Provision of Security Printed Revenue Stamps and lntegrated

Accounting, thus deemed a direct procurement for a sotution provider to cover the

expanded scope as per Legat Notice No. 110 of 18June 2013.

3.2.43 On 15 May 2015, the tender committee approved the use of Direct Procurement

method for procurement of a contractor for Provision of Security Printed Revenue

Stamps and lntegrated Production Accounting system for the expanded scope'

3.2.44 However, Section 74 of the PPD Act, 2-005 attows Procuring Entities to use direct

procurement if the fotl.owing are satisfied: (a) There is an urgent need for the goods,

works or services being procured, (b) Because of the urqency the other avaitabte

methods of procurement are impracticat; and (c) The circumstances that gave rise to

the urgency were not foreseeabte and were not the resutt of ditatory conduct on the

part of the Procuring entitY.

3.Z.45The Tender Committee cited the existence of proprietary software that had been

procured under the contract dated December 7017 as a rationale for engaginq in direct

negotiations with SIPCA Securities Sotutions SA. Accordingty, an atternative supptier

woutd have meant competting manufacturing businesses to instatl a parattel software

which woutd not be cost effective for the manufacturers and eventuatty costty for

SA for the

Production

consumers
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3.2.46 The negotiation committee comprised of Mr. Caxton /v1. Ngeywo, A4r. Hargwings
omondi, Mr. Jeremiah Kinyua, Ms. Betty Kimeu and Ms. Jane Macharia Chege, Various
negotiations meetings \/ere hetd between 7 January and 15 January 2015. SICpA

Solution SA was represented by A4r. Bruno Frentzet, Mr. Giovanni Zucchetti, Mr.
Matthieu Cousteau, Mr. Christopher York, Mr. Brian Ligal.e and Mr. Christopher Essendi.

The negotiatjon meeting agreed on a reductjon of the initiat offer price oi Euro 13.61
pe|l,000 stamps (exctusive of VAT) to Euro 13.25 per 1,000 stamps (exctusive of VAT)

being an aggregated usage fee for:

. The stamp (On paper or digitat code on the product);

u The service for Track & Trace computerized system; and

o The integrated production accounting system.

3.2.47 On 15 May 2015, the KRA tender committee awarded the tender for provision of
Security Printed Revenue Stamps and lntegrated Production to SICpA Security Solution

SA, at a contract sum of a minimum of Kshs.15,9Og,2g3,4B2 (Euros.15B,Z13,g9g) and a

maximum of Kshs.17,156,333,818 (Euros.170,615,399) for five (5) years. The

committee comprised Ms. Alice Owuor - Commissjoner (Chairperson), Mr. Josephat

Omondi, Mr. P. Nyaga, Ms. W. G.Ng'ang'a andMr. Ezekiet K. Saina.

3.2,48 On 21Juty 2015, the KRA sought ctarification from the Publ.ic Procurement Oversight

Authority (PPOA) via letter REF. KRA/5 /PSS13l7/10 of the Direct Procurement.

3.2-.49 KRA atso wrote to Soticitor-General vide letter ref KRA/5/8512/B/C/78 on the 24June
2015 to request for a review of the notification of award and diaft contract, The

Soticitor-General responded vide letter ref AGlCONF/2/6/61 VOL Vlll (34) dated 1 Juty

2015 advising that KRA adheres PPDA, 2005 and that the draft contract was jn order.

3.2.50 On 30October 2015, the KRA and SICPA Security Sotutions SA signed a contract for the
provision of Security Printed Revenue Stamps and lntegrated Production Accounting to
SICPA Security Sotution SA at a contract sum of a minimum Kshs.15,g}g,Zg3,4B2 and a
maximum of Kshs.17,156,333,8'lB for five (5) years. Appendix Vlll deta.its the
provisions of the contract.
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3.2.51 As at the time of the special audit, KRA had paid a total of Kshs.1,348,411,653 to

SICPA Security Sotutions SA for tlris contract as summarized betow and detaited in

Appendix lX :

Table 10 : Payments made by KRA to SICPA for EGMS lll

The fottowing payments retating to EGMS lll appear in SICPA SAs records as having been

paid by KRA but are not reftected in KRA records as payments to SICPA SA.

1 Stamps 1 ,341 ,683,653

2 Track and trace

3 lnstattation and maintenance 6,728,000

Total (Kshs) 1,348,411,653

Total (Euros)-1 Euro= Kshs.1 1 5 11 ,725,319

10.07.2017 48,508.72

10.02.7017 1,952,647.88

20.03,2017 1,130,831.74

0s.05.7017 '1,755,055.58

08.05.2017 587,794.12

09.05.7017 1,496,637.53

6,865,975.07
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3.3. 1

3.3.2

::'isl:.. i-i i r ;.;, a ir C i_ega I :.r, r-oili s.i ul,-r :;

The Statutory lnstruments Act, 2013 defines statutory instrument as any rute, order,
regutation, direction, tariff of costs or fees, [etters, patents, commission, warrant or
proctamation by law made or estabUshed in the execution of a power conferred by an
Act of parliament' Legat and Gazette Notices issued by various Government entities
from time to time are therefore ctassified as statutory instruments.

The Act provides for making, scrutiny, pubtication and operation of Statutory
lnstruments in Kenya. lt was assented to on 14 January 2013 with a commencement
date of 25 January 2013. Part lV of the Act provides for partiamentary scrutiny of
statutory instruments as fotlows:

Table 1f B : Statutory lnstruments Act, ZO13

5

with persons who are tikely to be affected by the proposed instrument
before issuing the statutory instruments and in particular where the
proposed statutory instrument is tikety to have a direct, or a substantial
indirect effect on business; or restrict competition.

Requires regutation-making auth ority to ma appropriate consultations

11(1)

shatt within seven (7) sitting days after the pubtication of a statutory
instrument, ensure that a copy of the statutory instrument is transmitted
to the responsibte Cterk for tabting before partiament.

Every Cabinet Sec retary responsibte for a regulation-making authority

11(3)

statutory instrument transmitted to the respective House for tabting or
laying

The responsible C[erk shatI registe r or cause to be registered every

11(4)

Partiament is not so laid in accordance with this section, the statutory
instrument shatt cease to have effect immediatety after the tast day for it
to be so laid but without prejudice to any act done under the statutory
instrument before it became void.

lf a copy of a statutory instrument that is requi to be lai before
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3.3.3 On'18 June 20'13, the Cabinet Secretary to the Natjonal Treasury issued Legal Notice

No. 110 (LN 110) "The customs and excise (Excisabte Goods Management System)

Regutations that made the fottowing provisions:

Table 12: Legal Notice 11O of 18 June, 2013

3 Every package of excisable goods, except motor vehicte, manufactured in or

imported into Kenya to be affixed with an excise stamp of a type and in a

manner

s(1)(2) Manufactures or importers shatI purchase excise stamps from KRA at

prescribed fee that shoutd not exceed the cost of stamp and maintenance

fee

e(1) Subject to the law regutating procurement, KRA to appoint a suita [e person

to print and detiver excise stamps, and devetop and irrstatl Excise Goods

Management System (EGMS)

10(1 ) The Commissioner may, w re necessary and subject to such itions as

he may impose, require the printer to detiver excise stamps directty to a

manufacturer

Manufactures and importers of excisabte goods to facititate insta ltation of

EGMS in their production or import facitities

16

3.3.4 Pursuant to Section 5 of the Legat Notice No. '110, on 05 September 7013, the

Commissioner-GeneraI of the Kenya Revenue Authority issued another statutory

instrument, Gazette Notice Number 17856 that prescribed the price of an exercise

stamp to be one shilling and fifty cents (Kshs.1.50).

3.3.5 As earlier mentioned both of these statutory instruments ought to have been

submitted to Parliament for scrutiny as provided for in Part lV of the Statutory

lnstrument Act, 2013.
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3'3.6 On 08 March 2017, the speciat audit team hetd a meeting witlr parliamentary officers
with a view to colrfirm whether or not the instruments were submitted to partiament

for scrutiny as required by taw.

3'3.7 During the meeting, \^/e were informeo'that there is no evidence in the records at
Parliament for LegaI Notice No.110 of 1B June 2013 and Gazette Notice No.12g56
of September 2013. This indicates that they were never submitted by the Cabinet
Secretary, NationaI Treasury and /or Commissioner-General of KRA for parliament

for scrutiny as provided in the Statutory lnstrument Act of 2013.

3,3.8 The speciaI audit reviewed the statutory lnstrument register maintained at the
National Assembty and estabtjshed that jt had no record of the two instruments having

been submitted to Partiament contrary to Section 11(1) of the statutory instruments

act, 201 3.

3.3.9 KRA prescribed a fee of one shitting anci fifty cents (iGhs.1.50) in the Gazette
Notice No. 12856 Pursuant to section 11(4) of the Statutory lnstruments Act, 2013.
Prior to imptementatjon of the Legal Notjce No.1'10 and Gazette Notice No. 12856, the
KRA used to charge a fee of one shitling (Kshs.1.00).

3.3'10 Further, there was no evidence of consultations between KRA/National Treasury

with manufacturers and importers who were affected by the proposed and

implemented instrument even before issuing the statutory instruments contrary to
section five (5) of the Statutory lnstruments Act, 2013 and Article 201 of the
Constitution of Kenya 7O10 that requires government entitjes to ensure pubtic

participation in financia[ matters.

3.1 Financial irnpiir:atio;i of lrnpieroerii:'lng iih.* :,'lrstem on cogt c,f pr"oduction

3.4.1 The special audit sought evidence from a total of seventeen (17) firms comprising both

importers and manufactures that had imptemented the EGMS through interviews to
estabtish the fjnancial imptication of the EGMS on the cost of excisabte consumer

goods and whether the system was double taxing manufactures/importers.

3.4.2 Onty fjve (5) firms responded by giving data on the financia[ imptication of
imp[ementing the EGMS as detailed under Appendix X. Out of these five respondents,

the speciaI audit established that both manufacturers and importers of excjsable
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consumer goods had incurred additional costs on instattation of the EGMS system as

detaited below:

Table 13 : lncrementaI costs incurred by Manufacturers /lmporters as a results of
EGMS

3.4.3 Thouqh the above costs had resutted in an increase in the costs of production, the

manufactures/importers had absorbed the costs within their profit margins instead of

transferring the costs to the consumers for fear of losing on the market share.

However, the accuracy of this incremental cost were not a subject of these special

audit.

3,4.4 Manufacturers and importers interviewed raised the fottowing specific concerns on the

manner in which the EGMS had been imptemented:

1 Heineken lmporter beer 819,979 Additional amount incurred per

container in retation to
transport to and from
warehouse, costs of aff ixing

stamps, costs of breakages and

repackaging

7 East Af rica
Breweries

Manufacturer
of beer

402,862,165 Costs incurred on apptication
and insta ltations of [ines,

additional equipment, staff and

security expert costs

African
Spirits

Manufacturer
of Spirits

10,240,483 Fiber trunking and accessories

costs

3

4 Mt. Kenya
Breweries

Manufacturer
of Beer

41,509,000 Purchase and instattation of a

new production tine,

Mashwa

industries
Manufacturer
of wines and

spirits

1,550,ooo Cost of top Labetting Machine,

extra processing brush units

and control box

5
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None of the respondent importers or manufacturers confirmed having received
a notice of instalration from the conrmissioner-Generat of KR,tr in writing
advising on the date of installation of the system. This contravened section 22
(1) of the Legal Notice 1 10.

The lengthy process of applying and acquiring the stamps. This takes long due
to the many approval levers required before one can pay for and pick the
stamps' This affects the running of businesses because they cannot setl the
products without affixed stamps. No actual evidence was provided as to number of
days these respondents had experienced del.ays that had an effect on their stock
turnovers.

" The increased cost of stamps by Kshs.0.50 which most of the industry players
have opted to absorb as part of their production cost. prior to introduction of
the EGMs, the importers were paying Kshs.1.00 per stamp, with the introduction of
EGMS the cost of stamp changed to Kshs.1.50 per stamp.

" The introduction of EGMS has not reduced the levels of counterfeiting of
products as initiatty envisaged according to the respondents, This however requires
the intervention of severa[ agencies of government to curb.

' ln one instance, a manufacturer claimed the EGMs did not provide for real time
activation of stamps thereby breeding inefficiency.

" stamps can get spoilt, ii rejected or even wasted during the application process
or quality control checks, yet there is no refund system for the same with the
KRA' This teads to additional costs for the manufacturers inform of wasted stamps.

" ln addition to the KRA, the Kenya Bureau of standards and Anti-counterfeit
Agencies (ACA) had set up muttiple authentication systems which resulted in
increase in the cost of doing business.

3'4'5 Among the manufactures/importers interviewed, none of them avaited any evidence
to indicate that the introduction of EGMS had resutted in doubte taxation of the
manufactures /i mporters.
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3.5. 1 Vatue f or money auditing examines whether public institutions or government

programs have attained effectiveness, economy and efficiency in the management of

resources at their disposat.

3.5.2 Effectiveness is the extent to whjch objectives have been achieved and the

retationship between the intended and actual impacts of activities. The objective of

establ.ishing the EGMS was to brirrg in more excise tax payers to increase tax

cottections by KRA that had been threatened by counterfeiting of stamps and

manufacturers under dectaring votumes of their products.

3.5.3 A review of data from KRA establ,ished that as a resutts of imptementation of EGMS in

the year 2010, together with retevant statutory instruments introduced in 2013, there

has been a significant increase in amounts of excise duty collected by KRA on

cigarettes, spirits and wines from ten percent (10%) in 2011/2012 to forty three

(43%) in 2015/2016 as fottows:

Table 14 : Growth in excise duty collections in Cigarettes, Spirits and Wines

3.5.4 From the above growth in revenue cottections, it can be conctuded that

imptementation of the EGMS and the statutory instruments achieved effectiveness as

they jointty resutted in growth in excise tax cotlections,

10,725,749 ,044701012011

1011,283,981,5177011 12012

1212,671,781,273701717013

1514,537,054,946701317014

1116 ,189 ,504,979201417015

4323,093,194,797701517016
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3.5.5 From the documents review and interviews conducted, the special audit noted that
the current EGMS contract between KRA and SICPA Security Sotutions SA was not
procured through competitive bidding process. However, there was evidence that
SICPA Security Solutions SA was an industry leader in the provision of
authentjcation solution and revenue protection solutions. Further, it was noted
that the company provides these solutions to various governments and its agencies
in many countries including; Brazil, Turkey, Albania, Morocco, Mataysia and the
State of California, USA.

3.5.6 ln this regard, the speciat audit concluded that whereas the acquisition of EGMS by
KRA reatized effectiveness, there was no evidence to prove that the process either
realized or djd not realize efficiency and economy as measures of value for money.
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re [)ort inq.

, (-'reate etlicierrcy ltntl ef fectivenc.ss ilr LlusrncSS processes'

" [laise [)erf'urrnarrce :;tandardS ttlr the Departrncnt lttd ther

staf f through lnollitorilrg of activrties lloth at rrrdividual ltrttl

departmental level.

" I.lnable en(i)rccrtlettl o(- starutorv rcqtlirclnellts itnd irtterrtal

:; ( it tltl a rtls .

l)r.qcurcryrcrrI rv;t:; rlrrlc tltlgtrltlt (,]l)(ln'['ctlder:ttlvertilict[ irt tlrt:

l);rily Ntrtrrtl lrnrl ljurnrlttr'<l l\Jt:tv:;llltlltll's oll (t'r' Jlltltlillv. l0 l-'l

ill(l clpserl ()tr.l-\"'l;ctrrrptt'y, l()l-5. l'lrc lrllltlrvtrtl.t tlttr:c ('\)

i rrtrts t r:sllrttttlt:tl
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l. Sol'tware'l-echnologies Limited.
2. Attain Enterprise Solutions i_imitecl
3. Coseke (l(; 1-;r;,.0

'fhe bicls were evaruated based on the forowing criteria

o Tender Responsiveness.

" Technical Evaluation.

. Irinancial Evaluation.

f iJffiTl"iffi l;:,1T,*esponsiveness 
for rhe rhree (3) bids

h.- )

lable l: Summory Scores ol bidden Responsrveness

l ir:tncill llrsorrrccs

J

,|,
I
t

I

I ttr.l \( r r'rll\

0lddersl)e.rriptioa of ('riterie

2

l^ttbnrisqion of 't'ender Documenas
hrdfrvr) €n vcI

Icnd cr Securrry

rrI AItr)mty

x
('ornprny profile

l IJclt rrl l'r flrli(.t,e rr,
( rr11fidsa11x1 Brrrrness ()ur \l tt tonf,trt

ti'ny ol frJdr Lrr rrrrc rtr Bustncss pernlt(

,lrJ[ulJclulcr \ Autrxl IlrJlt0nt lilr \rliiWnrC Jrd tl5 kcy crrnrDrrrttnts

x
\lunageriat and lie,y l,ersonael (irrnpetenry lrruliles

tr,n (itiil
,\ rr:th:\

Nrl';titil (,trIllct(l t( l l'rrttl(.(

li I !,' 
" 

t!t,tr,t, 
_ .,1 ,lt

t,,, r'tl I, tl,t, t t, ),,nutt. i,,,,,,t',t,l ,.,t), t!,tt t,r!

''rtltrUll

lrrll



l'lrr rir'rl li:rr ilitic.:

I'lry'.rr.rl \LIlters'
. ,,l.rt( tl ,,wr(il rrr lr:t\(

tit,rtr rtrrttlEt rr( JIS r,l

"l 
trll( ilr lr,rse drl(utlx:lll< ,rrd l.tl!\l trlrlil hrll'il .rni .rtl.tth t

LlIrlrrltr'rtt ]tnJ rrlllr'r t(\rrtllr(s lrr'lcrl ltr lllc 0tlr(ulullIlll rl ftll

11 \Icri(nce
6

nfr(( r,l lllt Itcutctllelil llcll!.

l)cq ription o[ ('.ileri:r

Ilidder Nos. I anti 3 rnet the tender responsiveness ?]nd were

theretore recommendetJ for ltrrttrer evaluation'

r\ Surrunary ol the Vendor Evaluation tor Bid Nos- I and 3 who

rnet tt're tender responsive criteria are depicted in table 2 below:

I'abte 2. Sumrnary of Vendor Evaluation Score Sheet

\ lnritrlrm
\filr t

('il4 ol I
1( rt re

('rrrttnrnY Ptlltle

\utt.tlrrlrly rrl Srrvtct Prntrltr

l)uJlrlr(illr'n rrl huY Str

\ lJ0f,P(llrcnl

fcrdtr scc r I tvl.rrlsl

l[.lrd ('.rnJCily ttr dullrct ertrltj\/scrvlf,c'

rnl fcthott.tl Slil[ (.] t'lJrL\l
Rcrluirenrrtxr lrtr KrY 5l tll'

lrlrtLrl MrnJqcI NlJ$tr\ [)cgl(e . rt lcast tlttce l -l l Lt'] 0rr)lucl\
li.r*llul.I tlJrs rll t'tpcrlt !l(t

, ... "r. '...'..-.,.-. tt-r'!., !:i- !rrr-r'" rf, ! -r '' :: : r "" ' r r! 1 -- '

It ttrllul. l vt ttr ttl (\P(rl( tl(e

ll[!r'hr|rc, \rt.tltrt llurltthrlr l)rPrtu ttt I f rl lt'l''l lltrrc ' tl l(v

rr lt.rtrllql. I rr.trr ,'l I turlcf

I rrtl I rrrrt,'r t'r I lll.' I I \l.tIL\l

l'inrntrrl Hegrttrccs

I rrr,rrrtttl R.rlil,\ rrr hr I t.llll llull'

llr'l,rlJliur

lrtt(r\ il, rrlLr('rrcc llrllrl I llulrl, tlrcttts' sltrrh rllrrrkJ irtclurle \tllllnliry 'rt tcrritcs trtllurql lrtr rl slltlllar \cfull(y

v.rlu( rrl (r,rllrf,!lt Jld CrrllJtt F(ltrn .r,Jrlrrss rrli ltltolrtne ltuttlhcts
Srrlrrrt
Prr,tiLl

,\irrirl ( )lrligrlions

!ulrrrrrt rr lrlicrtc rtl crrrtt0ltlntc li'r lllc lrrlIlwrne:

Ir.ilr(ct.r r (-,

P:r tsl':rilP.r ss
l( e mrr ks

l1 irldcrs'\(orcs

,
6

Ir

I
I I trlrrt,t\rur. rl \ll!t

I

ronnrrrc t lMJrL)
llMr,rl ( carl-r(Jlc l,( I\IIJf,h

( ,'illidrnlral Bu\rftsr

I5
I

nrr:tlonul ( lurt lJ M.lrlr)llr

rrl Trrdt t-tcettsc' Busrtrtss Pcmlll I ll"lJtIl

\l.rnJgctlJl rnd Kcy l'ttstnnel Contpctcrcy Pn'lrlcs

(-,

I l' I /".\, \l t 't:, ' 'r lr ,,tl !,,r,l', | ,,tt'tuttt, i\' t il" t'rtt'it' l,l "tt I"'i''\ 'i



1

lir,rrrt rrl plrlrrr.,1 \rldn.\\.lrJ ((;l.rtr. rl ,rrrrt,,rr lrJ\(J :ltrJ ;lilUclt

l'lr rsir.:rl l,';rriliticr

.lllJClly I't rJeltver ;111 r;.r."r,,,,.,,,
(r,Iy 

'rl ttllr tt, lrJw tril( uItfilt\ .rtri lxte\l, Ilrlttt hrll. tJ l\,tJ, t )I rlrrrprrrerl rrrtl , ,lltr'r r(\trurIeI I cl.I(d trr I hr ptr ruurclrctrr IuIt I I llJrl

l,: r lrericnce
\1il ill ('ntntnunu\ yttr [l .StrvrCe R crlurrut

| )[( !Jr tl

According to vendor evaruation in tabre z above bidcter nos. r

and 3 met the cut-off scores and were therefore recomrnended to
proceed to the next stage of evaluation.

Tahle 3 Clause-by-Clause .fechnical 
evaluatio n Scores

Bid Nos' I anri 3 rnet ilre cut ,\Ff ,.or.. under c,au.se byrcrause
tcchnical evaruario, criteria rrd were theref,rc rccornmerded
ftlr lirrthcr ev;tlrJat ton.

I'hc Finilnciul propo.suls for hid

I I'r' lvlar-clr. .l()l i
Nrls. I;tttrl I r,vsrc 6pcrtr:tl ,rt

i'-)

' !'l l' ,', ll,ttrtt t,,t ,tr
t,u.i t t,t'liil.t t,|u t ll, rrrtt, !t,il.,,r !t

I

I

(''

I

lurr tulrs crpcrirnrc 1.1 Mart.rl

I Irc r !eJ (rP?ncm.c Mar.l rt s,
F,,111 J rll ,i rur rs ti M;rrls

l.cllcrs Df rclrrcm? lrr)nlJ rrlillo, rlteilt. surrmtry rrf servrccs rEderrd. vrluc t)f
nunlbcri

c[nlrJus JlxJ cinti(l pcrsrrn.!ddrc:s !nd

Reprrl!lion

llrrro[ il[ Srtislact0ry Servrcc
5 .l

5 I

fotrl .Scora

Irrnr)l rt
0hligariuns

fJr lvlart

Srx.ial Obligarions

hrvirrp urisficrl Kcy Socirl

.10 10 _t0 )9

a

lirrnrrional Rrquirements Scorrs
x rl0(rtrdt.t Mrldul!

tt i,H .l tllft'c Mrxlule
Itl )i ,71rn MotJule[,ntlilcs Jnd Sw(J

L.l r9l txJtBtl) Irrc MrxJu)e
It5 l5 ,:llrtn M[dUlc
I1.6

I t5
1..r5

N nn.. Kln)naFtt
.t

I htlScturrt R

I ht I 
'5

rnd.5[ills frrns,c,
I5 : 57 rt ,16Marntcnrrrce

I)8( 'ul. I ,(r \( ltr',nteS llt ll ill lrl I

I

l



['lrc (]tt.st Sclrcdule

:ttrtl (jtlr tttt t is's ttlrt i ttg

lnd (i lte ltlrv:

lirr SLrllply, Delivery' Irtst:rllatitlrr,'l'e:;trttg

ot' i[.]oartl .Sy.stcrn ltre tlcpicted in tatrlc 'l' '5

I-rrltle .l: ('ttst Schedtrle lirr hitltler rttr [ (Solirvrrre 'l'cctttrologics Lirnitetl) Optitlrr Orre

(rt!

llitl rlcr I
Srrflrvxr? fulrll0lrrPici l,ld
( )l,lion I

t()rr I'rcnriscrl

l.ld

\rro

I rl

rl

r tl
I rl

iil

lir:tl tt r e
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5ct ut
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|.,1 ctt Mr rJule
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Mrrlulu
l'lr rn- lrutIlltxul
:;rrunty R(qulrenlcnls

Suhlolilt tor A

(irrnr.! [ntal

--a

I

I

l
I

lrlrrrrr

I';rble -5 Cost Schedule [i)r hi<ltter no. [ (SoItware'lechnologies [-imited) Option'[wo

l'otrl intlttrire rrf
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[-;rlrlc (t: (-'tlst Seltctlrrle Irtr hirirlcr rrrl J (Co.scke (l() l_;,,,;,.r,t.
I
I llirlder.l

lirsckr tt() t.td

{)l v

Srrl'l ly:tr[ :ts r.5(.rr.irr,

Table 7 Anal is of Co.st of Owner.shi fur the So ftware for

lJr:t r ure

i'

I

A,
I

lirlrl irr'lrrrivr uI
rll larcsIl(slrsl

frve (5 rS

I 1.f'{tn.l[)
_!5 hl),q rxl

A summary of (he contbinecl overall sco[es
[{espons ive ness , Vcndor Evaluation,,fc,chnical

,lrinancial Scores for the qualif red biclrJer.s are (lep

tlelow:

Ioble u .\r,rrnrnor of ()verrill Wet hk:cj Scor

fbr 'fencjer

[:valuation and

icted in table g

lll,),)tlR \r)
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llre l:vlrlu:rLion Ctlrntnittce ['Lrrther

tlrraliliclrtion evztluatitltr ttl e'st:rblish the

c a r rictl tl ttt a lltl st

f'unctionalitY tlf tttlter

ntorltrlcs and to carry tlut it due tiiligence on the rcf'erence sttes

,r.vitlccl by Itdcler's Lo tletermine tile requisite t'irrancial ittrcl

lrr0rluctiOn capabilities as provicled [or ili section 'z'21 ttI tlre

tcn(ler docurnent

I-lrut:valuattolrCorrunitteeestablishedthefollowing;

l',l.lreljetupcostwaScornparirble[orbothbids.Sol.tware

I'eclrnologiesl-irnitetiwllsKslrs.5,549,000.00andCo.seke

l(enya Lirnitetl was Kshs'5,5't0'00'00'

].,I-hcrewasalargevariationonthearurualcostt.orbidNo.t

(Sottware'fechnologies Limited) was tfths'5,757,581'00

(Coseke KenYa Lirnited) was
;rrtd lor bid Ncl

i{strs^. Z.900,000' 00

- - - _t_ - I _

()t tlst;l5 [Jlrt llluuur(,

nntl rvhicti also depencls oll the ttttnrber

i. [.;crtures for the meeti.g rnodule f,or bid No- t (sot'twarc

'l'cchnotogies l-.imite<i) hacl extra features like EvllIuation'

(Jornpliance anci Approva[/Voting compared to bid No'-]

r Cttseke KenYa Linrited)'

I tlir! Nrr I /(_'rrseke I(env;r t.imiterl) i:; lt tc-selle r o(' tllc

sr,rttrvurc ,vlrile hid Np. t (Sg[tware -lecfunolguies l'irpitetl) is

tlre sOttrvlre rleve tullcI tlrvrtittg the systern copvrigltt '

l'hc re le rettcetl sites lor' tlitl No [. Kcnvt [)orvcr ,t [-ilrlrtrrrs

3

t! \t, t,,t,,lttil,ttt l ' llrt' .'i'rr
t' \,tltrttttr,,l'itr'',"""' ltrtltr t'-rtrtt't;t't
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l'iirrited ancl capitar Mlarkct.s A,tlr.r-rry re.spontletr posi t i vcry
I{'wever' the referencecr srtes ror bicr No.3 did not resporrr.r.

'l'lre 
f ollowing recommendation

Procrrrernent Unit:

r.yas rnade by ttre

il

L

T',e committee recommencr award of contract to
software Technorogies Ltd tbr the suppry, Derivery,
lnstallation,, Testing and commissioning ot !Boar:cr
s;'stem (on premises optio,) at onetime set up cost of
I{slrs. 15,842,46g.00 and annual support and
maintenance one year after the start of *re project at a
arrnrral cost of Kshs.2,232,,064.

Documents were presented tbr Members, perusal

tlfier deliberations, the Contrnittee aw,ardert the co,tract as
recotrunended by the procLtre*tent (Jnit antr trirectetl that the
Procurernent and, Disposal <9 lrformation attcl Comrnunication
'fechnology 

oversight Comnzittee be notifiect of trre av.vard.

'l'lre .Secrctary presentetl l I)ropo.sal flrr prirrting, SLrltply ;rrrcl

[)elivcry ,f'sectrri(y Rcv(,'nrc .Stanrps crlrnprete r,virh 
,r'r;rck 

irrrtl
I"'rcc svstem' ;r,cr Integrr(ctr I)rrrJr rct i.n AccrLrrrr r rrrr ..ivr;tcrn.

.)i
TI INUT'tr 3 t27 SP nal s

tl : .,,i.t t,,t:,ht't,, t.rrtt, 1t...,tt,, it.j.l,t,, tl.tr,rtl\

,)

J

i
I

)



I-lie cxisting (lorttr-rtct [ilr ['}rirrting, liul;ply rttttl l)elivcry ol

Sccurify l{evenuc St:rrrrps ctlttrlllete rvith'l-rllck lttttl'['ritcc

:jyritcm. ttttd Integratcti [)rtldttctirltr r\ccotrtltirtg Sy'sIern lilr il

poritl(j ol tive (5) ycars w2r.s awar(led slcl'}A scctrrity

sglLttiop.s sl\ l4'r' [)cccrnt]er, 20t2. 'l'trc (.lorrtract was signecl

lartr April, 2013 fttr ['ivc (.5) ye ars, ei'fectively errding orl

VIarch. Z0tg since [vlodulc [[ was eft'ective ()r1 the (-ltl t.ive clate

,;11 li3'h Irebruary, j01.1 anrl was t() iaiit itlr frve i'ellrS. '['he

Contract price was re viewed by '[encier (--ornmittec otl [(t'r'

r\pril. l0tJ so;t.s separate the l6% VA'l- whiclr was therertfter

paicl lly the Agttrority apd suplllier would invoice Ies.s.

'l'[e currcnt ctlntract is irnplernented on three 1']) llroclucts

('lobacco, Wines and Spirits) rvith lnore than t]50 rllillitln

:;tanrps tleliverecl to date rvith twcnty eightf2B) prtlductitln

lines ccluippctl with autornaterJ production ilcCountirrg and thirtY

three (-ll) uut0nlatcd ltrocluction accourttirig Iirres. 'i'irc

(iuvcrnrttcttr ;.rrttunded its Cxcisabie reguiatitlnS v l(lC i-e glti

Notice No. I I0 of IU'h Jttrte, ]013 ( lj,rcisablc (lo<ltls

lVlanaqcnrent Sy.stern) l{egulations that expandc(l t[e scgJre qt'

t[e systenl to cover alI excrsable goocls except Nlottlr velticles.

'firese [{egulations czltne atier tlie contract wils.sigrretl oll
\\

(lonlract was sigrted l ti'r' Aprit , 20 1 3 .

l'lrc currerrt contract clltttlgt Ile ltpplietl Itl cover lIrc tlc\\/

llrrttiucts ltecltttse o1' the tillltlrvirrg rellsons:

u'l'he cLrrrcrtt ctltttltcI w;ts {irr -].5-5 trillirtn :;tltrtt[)S \'lle('c:l:; ttle

---,:if[riricii sct4rc i,s eiiiiiiiiieii ro iili;e-]l.li7(i irll.iiii() ;t:j iiitl

ntitx utltttll ltr tttttlcr trl sl;lnll)li
i],.t.,,,. t t,'.i,r'r.'t':,;,''tt tl!"""'i"r;"rl' l/rt'rr;t
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i r",'t ll r;rtrt |,,l ,it, t ,t,,, t.ti !, n,l, t L,,tutt,:r,,, nt ' t tt .tt,t tl.tt ,tl

'lt did ,ot c,ver a/r cxcisrbre goods cxcept Mrtor vehicres as
[)r,vided tbr in the Legar Norice. It onry covered (rrree (3)
products ('fobacco, Wines and Spirits).

'since the cost of the proJect is arnortized over the co,tract
period, Lrsing trre current contract on the extencred scope wourd
:rmount to amortizing the cost within the remaining perio.
estimated at three and harf (3 t/2) years and this wourcr resurt
!n higher unit costs and consequentry funrling constraints.
. The current cost limits

equipment. Any additional

which is not sustainabie.

the number of production line

line generates an additional

Any variation to the contract so as fo incluile the e,xtended
scope is likery to be over the ailowed 25To cumuratiye variation
of a contract.

Procurement was done through Direct procurernent. 
The

previous two tendering processes had yielded only one suitable
tiid, srcpA Security sorurions and pursuant to .sec tion 74(2)
(b) of the public procureme,t ancr Disposar Act. 2005 r.vhich
provides that ,'A procuring entity tnav use direct procurenrent if
it is satisfied. there is no reasonabre orternative or sultstitute Jor
the gootls, w,orks ctr sen,ices,,. SICpA Security Solutions SA
is the currEnt supprier for printing, suppry and Derivery ,f
security ncverrue stanrps conrprcte witrr 'r'rack , nrr .lrace

sy.stem. und Integrlteci protluctiorr AccoLrnting Si,.stern trrrd lur.s
heen c,lrfractecl t, pr,vidc rlrc r;cr-vice.s filr;r pcri.tr ,f.five (,5)
veilrs, 'l'hc price firr tlre.Strrrr,. ,r.,ck;rnd,r..rcr;rs 

rve,;rs trrt:

cost

i

.i -\

t



[)r.rr<lr-rc(iorr ,,\ccrlurtlittg syste rrl wlls [1115e tl oll lt livc yuilr

c0rr(r:tct sO u.s (() ltc e ctltttltnically viirtlle .

r\ :;rttt'ttttlII'y ol' the t'irral ot'Icr ['rorn

SA u['ter ne gtltiirLit)ll vvll's as ftlllows:

,l'he revisccl 0['ler irortt slcPA was tr]UR 1J'25 [)cr L'000

stiunps cxcltrtling VA'[' being an Aggregated trsage f'ee [or:

i. 'l'lte Startip (ort papr:r tlr cligital code on the prodtrct)'

ii.'l'lre scrvicc Ior '['rack & 'Irace compr-rterizctl 
";ysteln'

includirru. ir t0trI up to 250 hanclheld terrnirlals tilr KRA

otl'icers (9() adclitional to ttre 160 already tlelivcred) and

t0,(X)0 Vl\ I I cards [or autherrtication by tn;ttrul'itcture rs '

tlisrributors, re tailers and importers (already deliverecl) and,

rii.'l'lie Inteqratecl prorluction accounting system flee' including a

-i3 revenue stamPs acttvattott

(already delivercti) btrt withotrt

SIC-l']A SecLr ritY .Soluttons

e cluipments ftlr

lirrritation ttl ttre

)

totaI t) ['

il rl po l'tc rs

t

r ttt tttI rc r o l' prrltlttctitln I inc rttonitoring etltrillrtre rtts)

lrr rrrltirtiotr SICPA's cotnnritted to provide:

ll) cOtlc t() [re printecl ()tl a llew generlttitltr ot' stitmps Iol

(-,nirblc ilctivation utt<i vcrificirtion wittl snrart Devices

rsrnartphorres attd Tablets). New gencratitlrl ot' StanlpS to bc

irnltlcrrrcntcti LtpOn lull consunrptiotr tlt'existing stamps

.;tockccl:r[ lloth l(l{A (] rntlrrtlis stock cstinratcl and SICPA ('l

r rrrrrrt It.: (irrr' !' r'cti1ni1t4).

. l)cvclt1ltrrre rrt trud tlepIoyrrrctrt tli' illl lrpplicatitlrt ;tlltlr'''tttg

,rerivltr()rr wrtlr srnart [)eviccs w'ittrin [50 cllletrdltr tJltys lttter

,rtlilitltrto trt -{lte 1\ldqrr{qlil tllr ttte c-'rrtttlioll g 11y Jti;ivJS

l)ltttlrlt ttl.
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I)eveloplnent l,rd cieprryrnert ,f an irppricatirn f,r srnart
Device.s to e,,bre pubric veri|ication ,f the stamp zind the
prclducts.

iv. Deployment of enhanced Line Monitoring system with the
implementation of onrine cameras ailowing tretection of
undec I ared procluction.

v' Equipment and software arowing onrine check of tax status of
[zr,x payers by KRA enforcement officers. The purpose of this
application is to coilect and dispray inforrnation from EGMS,
iTax and Customs Management system. provide 250 smart
Devices incorporating this software.

vi' Training and skiils deveropment on EGMS pratform
(including ICT), sICpA offered ro provide the folowing
training:

a) Advanced project Managernent,

b) Field Enforcement strategies and tactics,

c) Business Intelligence Report ancl Analysis,
d) Combating illicit tracle,

e) Laboratory Foren.sic,

f) Any orher subject jointly agreecl.

vii. workshops and training on (ruarterry basis fbr I(RA managers
arrd 

'flfrcers 
(workshop subjects to be .iointry agreed), with a

rnaxlmurn of 600 trainee

lrirvel ;rnd ho.spital ity co.sts).

trnan-days per ,tnnum (exclud ing

;t) ()ne (l) trtilring per vear organiz.ed tlv .SIC,pA ovr:r.sea.s lbr
;r t,t,l 5 I(ttA,fficer.s,r.r f<lpic.s t'hc j,irtly;rgreetr rry I(RA
;rrrtl .Sl(lP;\

l "',', 
tl.,ttr,, t,t; .h, tt,, ,,n i ,,i,, t .,ttt,ttttt,r r .|il,r ll,, ,,ttl ir, i,l , ,t

I

(



prollres.sively Ll[)grade lhe cttrrertI getterlrtitltt of

tcrrnittirls ltlr KRI\ ott'icers ttlwitrd's il tlew
viii. .SICPA t0

ltlrrdheld

N0 ( trrrrnl (il4lrx(l

\rrpplv rrl Srturly PrirttrJ 5trtttpr du,rrlE lll( lt?c

I il tcJr p(ltrill Jl J unll (rr\l t" t;"tt 11 tl15)J

ge neritLion tl [' rcitder.s.

ix. 'l'ltc rrew Jlrice rnodel proposetl as of co t-lvt Date ot' it[

lcast Lwo 6t3w ltrtlduct categ<lries ittclutlecl in tfte ECMS

Plattorm (cirrrcntly targcted filr Augusl t5. 20 t5 ns per

attached irnplernentatitln plan)'

x. Tile new icrrn prcrposed is 5 years as ot'co LivE, of ai lcast

two new product categories irrctuded in the ECMS Plattt'rrm'

ri. SICPA's Excellence (lentre in Kenya rvith:

. A Cotling C-'entre upon reaching atr annual volume oi t billion

Stamps to tle clelivered i6 rcels to rnanufhcturers ltnd

importers,

'A Solution DevelclPrnent Centre,

, A customer support and Training c-'entre [or Kenya and

the East Af,rican Region'

Surnmary or tnc proPosai from siClra Security SOlutlorls )/\
Itroposrtl

Srrlrply ,rl Scturttv PrlntciJ

';tifirp\/(r\tcs dutlng lhe livc l5l

',urr pcrtttl Jl Jo J!EtcgJted utrll

1,1qt rtl [:uru l] l]l ll5

I
T

l-i -'-

\rpply ol SlJrllp [rrrk rrrrl Itrec

.,t Euro l(l.lill rlltl lI) lnr a Jrrrrrl livc l5l ycrr

1,q1rrrl rt thc rilc rrl lilrrr !.lIl(l.lllXl lIl 1'ct

I lnunl.

'.,rmrly ll Ptrrlutttutt \rtl

Sttletll J( J Lrr{

r,rl ill l'urrr II 
"i(lli,{'illl 

krr 'l |lttIil l" lrrt

Apg,sprtud In (lrL' SlJnrP l. t'urrcrrl ftl(llrB {llslE lctJln(al ltrr

lrJ\e cJl('ulJlrlttl

l. R rrtt ln he lrJlrslcrred trr \l('PA

. l.rrtc pnrlrfcrrttlt ttrl

. Pr(l.rcrrE ('rrtl(tll rr\l

. I lr l[l:( rtl (rtll\llllll)lllxl

. l'(rrrntttltc ll.l lr €- rltll ttrillt lr'l( c

,.lr,trlt I)(.ll Lrl\l\l

I I ll( .r[.]rL: ll('tJ U,.t t "rr\rd(ttrl lll(t

r,trt,illt rr \r,lrrllx \ rrl il lllll\

I
I
I
I

l

I

i
t

{ilrlttlF \t.ltrll Jl J lrn.rl \rArrt.ilRl,rr llx-' )l.llll0

lL-

-.-.- ). - . -
I ! rl,lrttrrr.rllrrlrrrli"rr

;,Ii 
",\r',",:rI 

' "

.{',ilr,,il\,r.ll.l) lttr,,.lr Itl r,'li\ l"r'rllrr Ilthrrtr

:u , \ltt ttl\t :t, t .,t r il r' 'ill r

fhc lire ycur t(mt llrr lhc flrractil r'trlltf,cl

rrnnntctrcrl to lrl'' .lnrrl .ltll I rnl tvas ttl

trrl irt l7* Apnl. Jllt8. fh? prlcrng nfrlcl

rr tltrnEuJ lrt lgPluExlcd li'e t'r 'trrttp'

ttrrl rtrl lrf,fe \t\ltm rttd tllu Plrrlucttttn

.t(tttUnltog ly\lanl.

( [nrane!rls



Nrrtrtl t,lill JddIIil]Jl ll.Irr lltrltl rlt vrr ur

l rv,r lrurrllt.tl .llJ ltlty ll5lr) \r,lJl d(\ t (.5 lrr vull.r!.ltr,,l.
Ilttlrrlc r'i,ltcrJ\ lrrr flrldurtrrn lIlc \y\tr]Ir\.

l)ttc111p111g;11 Jil rrrl)lrrynt(til r,l J,,tltnltcJlr,n.rllrru.,tg ,rtrrJtr,n \!rtlt.\1,Jil l)tvruer rr,lttrr lli) rrlrrrfur JJI\ Jltcr\ltnJlute ill tltc.{JrJcnilunr Lrr tllc ripJ[strD rrl the l](jt1-S lrl,rrlrriltr.
IttltgrutrIn wtth Ithct tJt ry\tfltrs , fJt Jtkl (.u\trIIs lvlJnJprItrrn .Sy\tc0).
\prrrl-rc frlrring rl:

lrlrutrurd Pfi rj(rt l!.] JnJgcIrrnt.
Ijicld Et)litrccnrcnt strite{tcs Jnd Lrctrcs
Busrnuss lntclligcncr Rrpr)rt Jral AilJly\rs.
('rrrDhltirrg rlli(rt,rJdc.

rJ I'tr rrcnsrc.

i.

ri.

r ii.

'fhe following recommenclation vr/a.s

Procurement Unit:

made by the

1. Termination of the current contract \.vith sICpA security
Solution SA

2' LIse of Direct lrrocurement method as provided for b_v

section 74(2) (b) of the pubric procurement and Disposar
Act 2005

J' Arvard of contract to slCpr\ security solution sA ata
mlnlmum estimatecl cost of Euros l5g,21J,B9g
(Equivalent to l(shs. L5,g0g,2g3,4gz) for a period of five
J'',ears commeucing imrnediately 0n termination or the
curre,t contract so as to accornmodate an aggregated

'sage stamp fee of EUR L3.25 per t'000 rvith the
following components:

i. The Stanrp (on paper or rligital code oll the procluct),
ii- 'fhe service ro. if.rcri & 'fr-ace computerizecr s-ystem,

i,clrrding r totar rrp to zs} ha,rrherrr terrni,ars f'or
IilL\ ot'ficer-.s (90 ,rraitio,ar to (rre r60,rrearI.y
rlelive.erl) urrrl l0'000 v,\ I t car-rr.s f.or- urrtherrticutiorr

lr.v ,ril.rl',c(rrrer.s, rri.str-ibrrt0r.s, r.r:tltirer.s lrrrr
irn Jror-ter.s (lrlr-e:rriv rlelivererl)

,)

\

li.'tl,,ttr,\,,tt1,. , '..,,,,,,! t,,f,,t ,,itluilt, t,utl.ttl,,r,t,,,tt, 1,,11!t,t1,,1

l_
r -:l

I
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,i,.

iii.'Ihe Intcgratetl llrotlttctirttt LlcCotlnting 's-vs[etrt ['ce'

iuclrrcling 1l total of l3 I-evcllrle starnp:,^ activatiorr

cquiprnents f'or irnporters (alreltly rlelivcred) [rtrt

wiihorrt tirnitzrtion to thc trttttrber of procltrction line

rtrort i torin g etltr iPmen h^) .

iv. fistimate of .starnps / cotles f'or ['ive (5) )/eilrs rlre as

tabtrlatecl below;

j I'criurl

.lll 16, lll I 9

l;r"slh

l.rqar,9J0.00{)

\tiilrrle(l ('orl ln I.ttrrlr

.rt.lIt-rttJ6

I)ocuments were presented for lvlembers' perusal

ll'ter detiberations. lhr: Crttntnittee ut't.trded,tlte t:rtntrilc[ (t't

recottlmended lry llrc l)rrtc-ttrement (Jttit untl 
:lirected 

lltttt

rlre Procttrentent tttrcl Di,tpctsal & lttJ'onnation uuL

L'ttntntutticotion 'fechnolog,V Oversi,qlt Contntlttee lte

trorilied oJ' the (nYQrd.

) t I N tl'l"E J/Z7b^t']/ 20 1 5

r

PROVISTON OF SERVTCING ,,\.ND NIATN'l'r\NANC-E,

\lirrintrtrrt t'1. ( irl*l h lirlirnattrl (-rrst itt

l.irrrrrs

\lrrrmrrttt

.l /',159.J55

.l- l9(r-6.1.1.U00
r0r5/2016

I 0,,.
.t 9, t 05. J00

10thrl0l7 r, r96.6J1,01,0 1.J,, r,J.ll.rl6rl

t{ @c 29. I ll5..l0 I

:0 t r't0 lll :..r9,r.J.ll,000
1re

r.5,t5.817.5.15

l l -7 lJ.!ltt7 .1.r..162.ll7''

I .5't5.1177,5d5 l. 7r'6.8,18,C-ll

!,7r'6,llltlt.9l.1

h 
ri. I l,l6z,ll77

.t .,,J 2.90!.J il
16.661,27fl

.!0 I',/l02ll
16.66t.179 .r8.860,955

rorAL rl.:tlRl r s8,1 I l.ll9E r 10.615-J99

I 
'. 

I 56.-l.l J.6 I ll
f t ,TA l, r Kli]{S. I 5,l,119,19-l.JE2

SERVTCES FOtt SEVIiN (7) C0 N'f rrrl NIIRIi I NSPIiC'1'IO N

'r11,/q'r}7 n 4 q {}/-\ l} A r)rlr.t rr}!'l
:. . 

-^\L\ru

{ }1i ,Y]r Xrr\ t 1 \ \/Tl !
, a L)l'\

.'T CI

It R i\/ t'I0 s/ I) P--100/ 20 l -l-20 I 5

['lre Secret;1ry prcsentc(l [r [)roposlrl tirr proctlrclllcrlt ol Scrvtces

ttlr N,Ilirttettllrlce tl[, (]trrttltlners In.spectiott Systcrlts ilt :;cvetl (7 )

',,1,11 1,.titt t 't'ttttt', I l. r tr,,r' 1., ',t ,,tt I t \l l , I i!r ,:,,.,,; .,,



:irte.s (iourrtryrvide for u pe I iorl of two ()) years starting 1,,

Junc, 20t5 to 31" Mry, 2011. 'lrre current cr;ntract expires ,n
3l'' May, 201-5 fbilowing trre three (-l) months extensron which
wa.s sought so as to facilitate negotiation of the new contract.

I

t

l"
I

rvas done through D irect procurement. Avic
f{olding Corporation (formerly k_nown as

cAl'lc - Clrina Nationar Aero-Technorogy import ancr Export
corporation) is the .supprier of the Equipment to be maintained.

r\ summary of the cost is ciepicted in the table below:

'I'he following recommendation

Procurement Unit:

wils made by the

. Use of Direct procurernent:

'r\rvarrj of c,rrt*ct f,r rvlai,terra,cc servicc Ior
( lontuiners Irrspection Sy.stcln.s ut .seven 17) .site.s

(l,rrrtrywitle t, r\vic Irrte'rutiorur Ilordirg crlrpor.atirlrr
ib. u |-rc.i,rl ,("1'rv, (J) 

-verrr-.s sturtirrg 1,, ,llrre, l0l5 (o.11,,

,\ Iav, :017 at u to(;rl co.st of' I ISg .2,()17,1t5.00.

Procurement

lnternational

[''

!

t. t!,,,tt.,;t,i.i,,,r i, t/,,, 'jit,

No Ilern Description

Maintenance rrl' Conlliner.s
ln.spcctiun Systerns at .seven ( 7)
ritc.s CtrunlrywitJe lirr a perrod rrt.
lwrr (2 ) years s,irh .strrring 1,,
lune. 2015 to :t1., May. ZOll as
[ollows;

Ilodels .Site Q..v

r\vic I nternatiooal
Holding

_('orporation
I Toaal Cost (l.rs

P82028 JKIA Nairohi Curgo
Centre

L'S $.2.9t7.215.00

P82028 Moi A Momhasa
P82028 Eltioret Ai )rt

MB I2I.5HL ICD Emhakasi
N4BI2I5HL MCTI I, lvlrrnrhasa I

MTI2ilr

MBt2t5t"{s

Crrn.solh;rse CFS
Momha.sa

Kilindiru Prrr(. Mr rmha.sa

Lls $. 2.9 l7 2 t5- 00



[)rlcurrrcrtts were presented ltlr M[ernllerS' llcrttsltl

,lJier tlelibercttion.r, the Corunittee uvvctrded the L'otttract uS

t'(:conutrctrclecl bv tlte Prttcttretnertt Urrit antl directed that the

Procttrement ancl Dispttscrl & tnlbnnution und Cotntnuniccttion

'[ecItnttlogy Oversight'Conunittee be rrcstiJ'iett oJ' tlrc (tw'ard'

ITNUTE 5/275P/20I,5: NEX'T NIEB'ITNGN

'l'ire tJ;rte of the ne.\t Scl'leduled rneeting was con['irrned as

l9'h lvlay, 20 t5.

J'lre rneeting ended at I0.45a.nr.

.;

SECRET r\RY -
( t4-A(' A'tB 32 YT .1c-\S -

zolJ-

\

D
CIIAIRN{AN DATE

i I 1",\ l'jrr ,,, \ ',r ,,'. ,,,r,tt i,,,,1,r I t"ttttttll.t ! 1t't 
"!" "tl lt"l"'t ; t I/'rr 'lllr

, Y "r 'lI



ANNEX 5 - MINUTES

OF THE NEGOTIATION

TEAM
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ISO 9001: 2008 CItR'tIFIED

t,

PRESENT

z\. IG.A TEAi\{

l. VIr. C. lylasudi

l. Mr. H. Omondi

3. Beny Kimeu

,1. Karambu lvlu*raura

5. Jeremiah Kinyua

rj. rVI.s. Jane Chege

7. iVIr. Ruben Kiprmo

B. SICPr\ TErllVI

li. i\,1r. Bruno Frertzel

(). lvlr. (iiovanru fucchemi

l(). MIr. itztatthteu Cmsteau

i [- tVIr (Jlinstopher york

i .1. itulr Mlarcos Ironle Soarcs

i l lvlr. [Jriln t.igle

I t i\ lr (ilrri:;tophr li.sr;cnrli

lr-

a

Chairman

fulember

fulernber

fulember

Mlernber

fulember

Secretari i[



\,llilllll ,,i()1,,)i1,.(,()1I \ i[ol! nl i,'l,l'1 Ii'.l( l

I lic r,.l,:cirr:.r:.; \\/(]r.e lrrrrr rrr:tv,ii:,:11 7"' I;rrru;rry, )() iir I :i"' J;'ttlrt;tt'i' J{) I 5

ilrciiictttilt.:rlitit:;[(]1"'\,.il'l"i("\itttrtltlttr:etliltt:ttt:;'':l'"'::;;tlttl;rl-t'rt:.t:tl
ticl{uIt;tl.ttlr) l]r()Cl]S:.j;tIttl ii;:iitc:; I;itl;ctl tltt tlle Ct,tt.retlI t](]r,I IIil(:t.

llitc!<gl-rltttttl

I)ly o,te 7"' ,lltttrt:trt" l()[5

I<-tlrUs I'ttsition

r)n tlrt:

. [.trt: rrcerl Ior rcview.t'l]re [)ncc nro(lel arose ['rom tltt: [)roicct iilitrttlsr:rnetlt

lr.rirrl ,lc-r..trng i,J,i li'i' octo[rer; ]0 tl. l'lie r\uthority rt:rltrcl;tetl lit(-Pr\ ttr

,rccr:1;l t0 (jntcr irlto rlegotiiliions in 0rtlcr to shrti lirlrrl Ille t;tlt-ri:tlt itemrz'cd

i)r-l(]rill ilttitlcl ils []Cr (-lotitract It) n; nerv tntldel flltscd tirt tlricc pcr :;tarrill tllltl

\ (rul([ r:()vr:i tItc irrll coSt tit the :]OltltionS ltrid Si:r'rtccS ilS [)cr (]ollIritctrtltl

,,lrliulrIr6rr:;. Ilte r:ltitttgc irl the prli:irlp1 mrltlel tvits tirte to the escilllttirtg r:rls;ts itt

rirr: t:,.t'rut lhirt ,.verc re lat.:rl trl incre asing tt6. ilt'cquiplnertt'

l. l. rer-;[)on:ic to the r\ulhority's tctluest SI!f lA 
prrlvidetl propt'rsal on lst

,lovurrrher.l0ll.Bct'orethest:rr-toi'itrenegotiatiorr.'l(lt"\l'roposedandslcP;\
,rureetl t6 birst: tlie lcgotiations tln P'oposai matle tlv SICPI\.n I'Jo,e*tber ['"

t0t]. [[...,,;r..; tirrt6er agi.eed t]rat the proposal rvas not birrding to the Par-ties'

1. [:ttttttur Kl(i\ iiskctt SICPA to provide it r,olttnle tir:;count arisirig tj.orrt tlic

,' t: It-:tltl ctl :ico[)('. o i' Ii(i i"tS'

'it( l',\':; 1'li()t'Ofi'\t' -- l';t I'i]'Ot'OS'\L

I ,;lr [,.\ 
'rer;errtt:rl 

;r r]c\v []ncL'. lrtodcl P-"'Pt]tj'l,,llr'it lrecarl)e the':;ulljcct,I tltt:

lltr:ritrrlU,; lrcltl hctrvCCtt 7'i' ,litrtttarY, ,L()lll ;ttltl 15"'Jitntrar\" 'l()15'

I lrc 1tlo1,tl';;11 t"';ts rts tillltlrvs:

l. ['Ili,: rl

['0(]t) strt

lrtt,ll ll
nlps c

rrce oi[i:r
tc lu tlirr g

ctl hy St(-
V,\'['bein

Pit on .lanurrY 7'r' lo l5 ot'

g an xggreililted tl:lil-qc tee i'o
ll, L.l li. 1.1.(;I rrer

lr

Ilrc lirirrrrq (on plper or tligital cotle ort the protiuct)'

llri: licrvrcc titr ['r;rc[i &'[-r'acr: cotttllutcliz-etl :i\"';[r:til. irrt:lutlinrt !(10

lr,rntilrcltl ter.rnrrrll:; tirr Ki{,,\ t'rIflct:r:; (;rlreldy t[elir,'crcti) artti l0'()0()

'. ,r I I r.;rrtls [0r trrrtlre rrtrcaIttltt llv ttlitttttt'itcittrets. tli:;tnlltr[111's' f iit'ttlt:t:;

rrrrl rinDt,rt tt:ts { ;tirrilltl',' tielivt:rctl) ;lnrl'



I

,'j (:' I'he Integrateri pl'rltlLrcttor) l]L:coir,rrr14 sy.stcnr iec. iriclurling ;: ir:t;ri tri.Jll'c\/cnue stamps activ;tttttn e(lurprrenrs lor impoiters (air-eady tJelivererj)

,::#*:ij Iirnirarr.n i. rhe nL,nber,,rf, o,ir.,ion Ii,e,,uni,unng

I(R,\')^ COUNTER pROPOSAL ( t., pitOpOS,,tL)
'l'1:e price moriej proposeri bei,g exclusive r;f' VAT i'as consiclered in I.u\,.s vier.vtlrat it \i/a.s nc)t competitive since"it irid not consider trre foilowing;
(a) ]'he expanded scope qualifies I(I{A fbr adriitional hanrlheld terminals fbr KRA

,T:}'r['J:;,-uo'l 
cards fbr authenticarion uy,rrJ.rr"anct .shoutJ be included in

(b) KRA proposed that SICPA proviries a rii.scount for the arJditional business

ffi'| i: ffJ:::"..Jff:u1".:'. "r ",, 
r; CMi ; n 

j.,,,,.i, 
o es B eer, ivr i n e'ar,v a t er,

SICI,it'S RE\TISED pROPOS,,\L 
(2ND pROpOSAL)

SICP,A made a new Ag_eregatcd price proposal as lbllow:
proposed new price per .stamp 1i.25 EUR/I,000 ex. VAT

.SICI,A'S proposal u,as based on the curreo riurr€t-lt number of line a.s.sessment. Volume e.stinrate

nt assumptions

a

a

o

o

o

Current .scope equivalent fee per.starnp
Il,rtended scope risk assessntcnt
,,\s.scs.sment of the potential risk irnpact
z\.ssessnrent of the likclihood ot.the ri.sk
fti.sk premium
PRICE PER STAMP
(lalculatecl Discount

40 lines
717.16 mo units per year
1.1.65 cur/'000 ex. Vat

14.17%

47.1t%
6.76%
1.1.57 EUR/'O00 ex. VAT
t.t.057,

(
o

Propo.;ed new price pet. stant[) 11.25 EUR/],000 ex V,4T

( .'o rrr Jl lr r-a tive ,,\ rr a ly.sis

,;,:l]:llH[)cornpitrrr;on.f'lhc 
ytr.Ir.sirl (, rlrc c.rrcr{ {:()sr of'rlrc crnrracr conrpuret, as

\

,i l(ll)A
I ,-:rtsI 

r



i lttrrcrtt l'rtce (rltt rtr;k trittir;tcr' l'l lirrcr;)

, rr.rilirr;rl lirrlltnl;';tr:tl l,t'll.'i'l' i\l;rrclr

l)ri ce t ticl tttl t rrlt IixtcncletJ Vtlltt rnc ( tto rt:;k trlt t:; lct' ]

I t I I Ilt rlti'()00 r:,r' Vr\ f

I I (r I l:lllt/'()(X) cx. Vi\,f

- I l..l'1 L:tJtU'(X)0 cx. V'\'[

l)ricc tJilder tfrc E,<tcndctl Scrlpe (Wl't'l-i ril;t': transIc''l- l'l 22 t:(JRi'000 ex' Vi\"[

In rc:;prlrtse to l.{.RAs Counter proposal SIUPI\ ll!]rccd trl tlrrlvtde new equipments

rurdcr tltc titlltlrvtnlS tenls

\7;rrJditi6nat si\s l2 (tilr il total 9t 7() etlLriptnr:nt':;)'

l()() lrtltJitional stcPA rnrrtlile (tbr ir trltal tit''1(r() t:qtri1)ments)

tlnlrrlrtetl S,'\S lnd SCL etluiprne rtt

i .7r:rtt't; crttttrltct duration

I

0

D

KI1,,\ (-.rlrnments on the SICPr\rq 2'd ttt'fer:

l. KR;\ provitled aclclititlnal inlbrmation to ISICP^ (e q' llrotluction vttlumcs attd

lines rend-v for i,.siatlation ot'SAS / SCL) so Lllat it corrltl he used by STCPA to

rccr)nsttler a lt)rve r ctlrnpettttve [)nce

i.[\,,\ rctqucstgd to inclurle crlrrcctirlul; irr thc;trtalvsts 1:rttltttset"l lly SICI']A

o . l.';.rtirtrfi/r tttts- li'tclvttrgc: rttte kl I l() li:'lv lirtrrt

, .lttrttttrL ll.rttwtlt rute ol vt:lttnre ril l0'!6

, i?isk litclor ol'6.769it

, l",thmte Discottttl ol' 5' ) -l')(t

.l l.[{r\ cttrtrntcnted ttrat ttre SI(]P,'\ ()tt'er rlitl ntlt llrovitlc L:otlsidcriltioll tbr the

i:qulprncnt that tlie r\uthority i.",ottltl ibrgo in rhc tlt'ttr' ['trc t\tr]hont'r

(tr,trilpolilteti the number o['cqtriprnent tliat 
"vils 

i;tl[)l)osetl to trc avltilable irs a

t.1;.lt ot'i.crc*lioti vtlItttncs. :ii\S tJ rt'tltttrctl t"'l ['i'-'t:cl; irrrtl Sl(-[)A rntlhrIe 450

,lcv t ce s

l'lrc,\trttlrrrltv r{-:(lltes[(':tI ttl ktttlrv lltt': tr-'citttrtlt)l'"" 111 l:t''lt:l)ltl"'r:d wtt[t tliu

I'rrrp( )seti llrrcirrg ttttttlcI
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i1

(

.-i KRA necderl as.st-tu
ibllr^ving irn.tiourtilces 

regilrdrng the pt'escnlctJ Iimirrtph',e technoJogy on the

" i\ccuracy

" Spreerl

u Convenicnce

" Co.st

, lilctrvork issue.s

' Shali allow efl.ective control

SICPA'S FLTRTHER
PROP0SAL)

C-'OI'In{ENTS ON RITVISED pROpOSr\L (zn,

)

{
I lt.H}u,ffi,H ffivta 

in I(enva anrj Massascliusser rbr serni ;rurornareti
2' 

'ICPA 
propos^e_d 

10 
0n1. * ,p:ri..1tio:.{rowing^tle 

use of smarrphone r.acrivarestamps andpossibry r.pl., rhe sAS rz. i?cp,,\ submitted thai rhe ncra,rechnorogy is better than rhe J*irting sASr2 sorutm i n i m um rh e sarn e tu n *i on a J i ir. m 
" 

.o r ru., *", ilT"lrr.:l 
";,r.rli,iffiJli;:,

cover a greater variety and numbe, of ta*pay;;, (d;,, sma, taxpayers needing'nr-v 
one device to medium sir.Jto,*puye.s neetring -onv devices).l' 'flre .Srnarrphone rechnorogy tor r.prr.ir;il;;;';j, ,rt been appried bur v,as

ffi;:ff[J,ouX]:'' 
tt 

'^'ouia *q',." r50l,v;;;i.li",.roperr, 
re.sred anrj r,e

['he fleatures ot'the Smartphone technology are" t^olution is .Scalable and U.scr fiienrily
" r\pplication to be u.sed lly t-conomic Operators." ljuitable tbr semi autonrateci economic clperators." 'scan the first anri the rast code anri a, the stamps are activated" t)_ption to Upload picture of the SKLJ" '['he applicaticlrr i.s on the Snrartphone, 'fhis 

application requires a nelv r
rvrtlr printbciiO.nj., -v " '!vvY gencratlon tlf-stanrps trl be implcmentcti

o Srnartp'one devices rvi, rre accur;rte lrnd corvenrenr. I[ rvrll fran.smit encryptcd clafa ov
I n ;rru r i r o., .r icpA, r'r'crcr j r,rr,,ur.rX|u: ],',|,![,ti.li,l,]l[-, r,,,,,ljl( ll'r\r\'toBIi:.8 rlcvicc u,rtrr,..r i',r',r,,nrr,, ;rlir:r r;ig,rrrg ,f.trre ;rrJtrcrrtrrrrrr.til(-l'r\ r;,rrrrrrrttrrrJ r, yrr,vrrlc KIrr\ rvrrli ,,,1,,,r,,r,,r,, ,r,r'l] s,rjr"iir.e;rlrrlrvrrr,rl

"rrlint: t:.cck ilf't;rx :;rirtr.s,r'r;t.x 
r);)\i.cr.(;. ,(iLrt:lr ;t ,;,,1,,t,.,r,,, il; irr rre v.lr)l.rrrrcrrt lr.z

,

o



l.i[(.]),,\ [.rrr ( lrilt:. (.,8:iS [-i.tt:rllrrse:i (:orr)r]rttcrl lrl llttlvtt[e ]5() lirn^rt l)t':vrce:;

irl; :';(lott ;ts thc :;t)ittvilt'''j is lt'litilitlrlt:

It i{r\ l'u t't lt el' c() In Ili(}n is tl tt S I Ci) r| S 2"'l 1t r rllit't sll I

tradc-tlt t' filr rctlucltllt
l. 1.'1{,'\ ric,{tltratccl tbr

tlic nutntrers rlt' S.'\S

the t'ollowing atldititlnal ltcrlls ils a

I 2 anrl SICPr\ivlOB lLEs'

z

,,\dv;tncetl tritirtirtg tll'fi"rs .l 
introrlrcrrrtrr ,[

t:o u i pment :;rr pp I y tt) co'rer transi ti on ul rctltt i rcrttcrlts untl

tho 11t:w Srnartphone ;'rpplications'

i\lternativetectrntllrlgytlntlt'[ertorprtltluctittttitt:crlunttrtg
\rcritlcation arrtl r\Lrtltenticiition and ;\utiit issue:;

t)clivery and Installatirln oI IP catnera

[:nhanceincnttlt'Srlliwaredatabaset()JcC()lnrnodir[ethedat;tarttl
tlueries ['rom sYstem allovc'

') iuli\ tlemantled that slcpA irnplement a srarnps cotling ccntr(r in l'lcrtya

'vitli the cxtensit.ru to new product types'

t(l(A. negotiated ti'n"f'" system should lntegrate rvith other systerns

(-lustorns SYstems

i'fc-< SYstern

l tl.e gartlirlg the I.t:c,hnology appticutlle ttrr tht] rlcrr, rntltlel. KR,i\ r.vltrrtt:tl atr

.',,"1rr,, ,it tt'r* ['cchnolllgv urtt]cr tltc extetttlcd scttpe

l)Y courlterleitcrs
r). [,r(rposal t,.l hir-vc a tJljsD Li-rr uheckirrg the arlrrleltr_1ity irnd illru rt'tho ctttlo ttr

italnplras[rcenclrecketiseveraltimcs.ltttcracttvereptlrttng
1 . KI{r\ rvirnted a clanticatitln tln the ttttmber ot'llAS [iquipme ttts

:'1. K-l{,'\,lsk-ed thltt ma'rktng ut'p'otiu"t^' oth(:'r than tobacco tor export ht: c:trricd

tttrt tree of charge' sirtce the volumes are lorv

,). KJl-r\ rr:quest,ro',slcPr\ to decreirse the irnplenlcnti-ltion tleadlirles atttl ttl ltavc

sirrrulta.eourlJtl LIvE tlates tbr all the protlucts tti'the expanded s;(:t)pc'

\

:--ii(lt'}rVS [urthcr tr)ttrrltcnts on thc 2"'l Proptlsltl

, i'it:tv SIartrp iilr cacli rlc"v lirtlcluut

, I Isc tit'ljiiiartohtllte lt111:liclttittn 1o1 tri:r-iIlcitttittt u:;tng [1r1:9r'lc

I cl'e ls of scctliltv:

r. [;rlttr levcl:; rtt:;ecul-ttY

ir. [{r;tatlers - [J:;': ]t[ llarr-'tltlc llntl t:ttltittr s[ir['tinq c'ltlc
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rlr. SI(iPr\ dara codc

Prorjucts t0 be covcred rvith nerv gcncration of..stamps: all prociuct.sinclucied in the current scope, ar Irociuct imported, rrr pro,ir., manuailyrnanufacfured as rvell as cosnretics.
sICPA clarified that the nerv price model includes an unlirnited numberol'S"\s and scl to be providetr, imprenrented and operated by SICpA.SICPA position concerning export nrarking:i' Such marking is included in l(enyan excise Law as ivell as jn theIrCTC Con'ention signed by Kenya as far as tobacco i.s

concerned;
ii. The marking of tobacco packs for export require the

implementatio.n of direct coding technorogies in acrdition to trrecurrent SAS already implemented and opJrational;iii' It u'ourd be an inequaJity of trearmenr to obrige onry tobaccoexporters to pay for the EGIvIS solution.

SICPA proposed rjifferent CO LIVE Dare as followi. Beer: July lt,, ?015

ll Soft Dnnks, November 1,,, 2015iii. lvlineral Waters and Cosmetics earl1, 2016.

Alter consideration and internar evaruation, sICpA proposecl thefbllowing implementation deadrines under the foilowing assumptions

r\ddendum signature befbre end Februa ry 
.ZOI5

Ner.v Ciontract Duration 5 years
lJeer' soft Dnnks and cosmetics: Late.st Au,gust r5, 20 r5 (irpossiblebefbre) --r)-vr'"'
Mineral lvater: Latest Decernber 30,2015 (irpossibre berbre)Tobacco E.rporr (if requestecl by f<nay: Latest F;.r;;;'il,'r,*
( if possible beiore)
New Stamp Ceneration: July l',, 20I5
lvlobile Phone Activation: luly I 

,,, 
201 5

I-ine Morion iVlonitonng by li tZ.ZOlS

llll:r Tcchnolr:gie.s ro tre deployeci progre.s.sively, larcsr J0 Juner0 t6
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I

'['lre Su,lr]lrrr),oi'the ,egoti,te ri li,al ril.l..r
()n Januarl, l5'h 2015, StCpA rcvisccl irs ot.f.er to\2,\'t' bentg an r\ggregated usage l-ee lbr:

I 'l'lre Slanr;: (on l:a1ter or tiigital code on the procluct),2 tlte Sen'tce lilr T'ack & Trice conrputeriz.ci syst",r, inclucjing a total ,p to 2.5t)handheld tenrinals fbr KRA oificers (90 artcliiionol io the t60 alrearjy delivr:red)and l0 000 \/All cards fbr authentication by,rn*tocturers, rlistributor.s, retarrerslrnd irnporter-s (alrea<jy clelivererl) ancl,'l 'l-lte Integrated production accornting system f'ec, including a total of.lJ revenue'starnps activatirln equipments for irn[orters (alre;rrlf ,t.Iu.r",t) but u,ithoutlimitation ro rhe number of producrion rine ;;ni;o;ng equipmenrs)

In ;rddjtion. SICPA made the follor.ving commitments:4 I,troduction of a 2D code to be prinied--on 
";;; ;;r"ratjon of sranrps ro enabreactivation and verifrcation',vith srno.t Devices (sriartphones ancj 

.rablets). 
Neu,generarion of stamps to be impremented ,p., r..\rr'.or,rr.ption of existjng srampsstocked at both KRA (2 rnonths stock estimate) ,n.r iicpe (3 montrrs srocke sti rna te).

Development and deployment of an application allowing activation u,ith smartDevices u'ithin 150-calenclar days alter signature oittre aaciencjum fbr theexpansion of the EGMS platform.
Developnrent and cleplol'ment of'an application fbr srnart Devices to enable ]:ublicveriflcation ot'tl:e statlrp and the proriLrcts.

Deplel'lngnt ot'cnhanced Line Monitonng System rvith the implernerrtatron of.
'nIi,e canre'as arrowing cretection of u,rrecrared producticln.
Provide the equipnrent and sofhvare allrlrving ontin".r,L.r.,f ta,r .statu.s.f taxDayers b)'KRr\ enlbrcement officer.s 'l'ire pJrpose or-tnls aplllication is to colectand tli'splaf inl'ornration liom Ecvts, il'ax and custonrs lvlanagerncnt systern.Provide 250 Snrart Device.s in.orpor,,ting this softr.vare,
lrr addition to providing training ancl skills developrnent on EGivlS platfbn,(rncluding ICT), slcPA.ofrer.Jto provicle the follorving training:i. z\dvarrced pr-o.ject ivlanagenrent,
ir. Field Enfbrcenrent .strategies ancl tactrcs,

iii. Bu.sine.ss intelliger." R.[oj\.t and r\nalysis,
rv. (jrlnrbating illicit trade.
v I-lr llrlratt)11, []1r1-g1-1s 6,

'.'r r\rr ), othcr',;rrbircf ioitrtly a,r;reerl.

IiIJR IJ.25 Ile r l'000 s t,l ln Ds C,\C Iudins

5

(;

a 7

IJ

1)



',\i rrrksltrlps litttl trainirrg $iill bc rlrg,ltntzeri tluartcrli' {irr l" ll."\ tttl'tltltgers llttd tltlit:r:rl;

1,.1,1ys'!,;511r1p stthleuts lrl lle. ltiirill'/ itgrcetli' rvrtll il Illa'\llr]lllll of (r()0 traint':e tnitrt-tlitys

i)er ;rrutuln (excluding tr;tvel :trttl hospitaliiy costs)'

l(). lrr ;rtJrlititln, ortc trlinirl.u., per ycar urrll lle tlrganizetl t;y \11'PA rlverscits t'6r 1 tgtal 5

i(i{Aiittlccrsonttlpics..tol:cjoirttlyagreedbyKR.,\lrndSlCl)r\.

ll :ilLpl\ c'rnmrited ('prn SICpA r',iadiness lncl rvithrrr llj tnorttlts atier signing ot'tlre

,\rl<lenrlurn -C.tlntract) to progrcssii'cly upgr[rJe thc cunenI uurierltion rlI h'rntlheld

rennirrals tbr KllA oftlcers towarris a rlew gencratr0n oI rcadcrs.

l]..1-lrcncwpnCemodelproptlserlisappiicatlleasot.(JOL-l\/i:Datetlt.attcastt..vo
11e11, ,.ltlu.t crt.lnries incltrdetl in tiie E(llvlS Platfi;r1r (currentlv targctetl ti:r

,\ut{ust I 5, l0l5 as per attached irnplerne ttt;tt]91 q]'1)
il,. t-lrc new'ferm proposed is 5 years ls olCO LIVE clt ut leltst t"vt) nel llrodttct

r::rteq,t)ries includetl in the ECIvIS Pllttbrrn'

i l.:.;l(ll)A cornmittcci to create, in acldition to the cxpartsiort trt'the ctlrr(inI tlperatit)n, ittt

[:;,.ccllence (]entre in I(enyu irrcluding:

i.,,\codingct:ntreuptlnreachinganannualvtlltttnetit'ltlillionstanlpst()
hr: deliv,:red in reels to tnanutacturers atttl itnporters'

ii. .'\ Solution Developmcnt Cenfre'

iii. A custotncr support ancl Training centre tilr l(enva and the East

,\irican Itegitln'

I(Rr\

l"l lrtte I)usi natl0n

!,, t r. (litxton lvllsutlr UhieI ivtan

t-t.( )rnondi ChieF ivlar

Nlrs. Bettv Kirneu ,,\ssistant lr'1an r - l;ittitttcc

1.. arum b tr lvltrthatr ra

it:rentta Kin a

[s. Jane Chege iVlanit er- P&SS

t'.i rono lleubcn P&SS

O n lletratl' of S lCP.'\

('hnst her ork

Si nitture [)ate
i i"i o

l-,

I
I

-t --.---t
.t

Irt

(.)
t5

I

I

l
I

i
I

LL)I,.1

t.5/r:,/r-'
.ju-r( )t'ticer DTD ltax

()tficer D'tD LTf) \') rll

K.. )
l,\td+

StCPi\

lr)
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$,fr}[,? LII\,{ii 
v Ir N tr Ir

I
I
I
!

{tlIF: ([tr\/S/lrS S I J /Z/ i 0

2l"lrtLp?0I5

Mr. J,0. Juma

Dear Sir,

'l-he Directgr tieneral,
Public procurement.Overs 

ighf a uthority,
National Bank Building, 

€--- ' \q'rrur

P.O. Box 58535-00200
NAIROBT.

-
IR P o U

,)
v L E o F' D TIIO

;\ttached hereto' nlease finri the report on Direct procurement Contracts varuec aboveKshs'500,000'00 r;. ilj;;;;il;li:e meerirrg herrr on 6,,, May, z0ts.
rvlinutes fbr trre meetin.g wi, be submitted a.s .so,n a.s thc s,me are confirmed.
ljubrnitted t-or yor.rr in lirrmation

Youm l,'aithlirll

v'-* (
(;RACE [,I ICII U - IC\RIUKI (tvrRS.
,,ltg. DIiPUTY Coivr M ISS IONER
I'ROCT/ REIVTBNT &.StJPPLT ES SB

)

RVICE ,S



ANNEXT-KRALETTER

TO THE ATTORNEY

GENERAL



il o#j[,ti,Y\] 
{ trv h N tr E

z4tl..Iune 2ot5
I

I
I
L
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The conlract for printiyg.,iluorr 
1nd Derivev of securihy Revenue stamps comprerewith Track and Trace system,-and Integrated productio'n,c..ourrting systern for aperiod of five (5) vears *"; ;;;ed- ro sr.pA ;;;ilg sorurions 

-sA 
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' suppry of Track and Tracelistem at a cost of Euro ro,4so,ooo.oo. tbr a

,X.Tr""1"3;?Ji,r.r.r, 
period ,i tr," ;"- #;,,;o lloro,ooo.oo per annrurr

' supp.ly of prsducdon an, Accounting system at a tota_r cost of Euro.n,68o,ooo.oo. for a periotl for {rve (5) years inclusive of VAT.
'[-he current contract is impremented on tn5e.9 (:) products ffobacco, lvines a,-,dspiriLs) with rnore rian B5o miui"n rtr.rp. d.riu.i",l il;;r;, wirh hventy eight (zB)producdon Iines equippeJ with ,uio",rt.a pi"ar"til, ,"1o*$rg and thirry *rree(33) automated prorluciion r".nrrrting'ljn.r.

The Government amencied its litcisable regu.ladons-vit1e Legai Notice No. rro of rBth,Iune, zo13 (rivcisabre.Goocrs ivrr"rg"rr.n,i.systerr$ Regula'tions that expancred thescope of the system to cover r,'excisabr;,;".d,,.l*i'rrr,or vehicres. fhesel(egulations came into force after ,r," 
"iniru"t rrrJrr""" r;il;i"" rgt, Apr,, zor3.
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.fltecurrentcontractcanttotbeappliedtocoverthenelvJrrotlttctsbccauseol.tlre
lirilowing, teasons: _ L:r:^- -+^.-r1e *hprr,;rs the extended scope ts

. .[.he current contact is for 3.55 billion.stamps whereas the extended scope i

es tirnated to requ ire r2'U7 6'633'8 Bq s taln ps'

. It does not cover all excisablu goojr .*".i, uo,o, vehicles as provided for in
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. iillJ'I'e cost or the project is arnortized :::l j1'^::ll'i:,ti:[*Ji]f":::
crrrrent contract "; 

,f; "*t"r,,led 
s.op.-*oua amottnt to amorlizing the cost

within the remaining period u.ti*ut"["ti tlt* ",.,a 
half (3 t/z)years and t]ris

rvoultl result in higher unit costs ond 
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funding' consLraints'
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of 
'ptoaucrion line equipment' rkry
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nrocuring enrity may use <Iirect Oro"trr.iillf i'iii t;iied there is no reasonable
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,f security Revenue ffi;;; ""-rf"rr 
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an<l Trace systern' a,d Integrated
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',:,,1y ,r,'," suitable bitlder' stcPA

!;,:curi ty Solutiolts'
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rlutcorne to slcpA, B,rt b"foru then lve i,rrrJ require yr:u to revicrv the proposed

notiflcafion as well as dra[t conLract'

,\ccording,[y,}YeareherebysubmitLing,t-lrelollorvingftlryourkindreviewatrd

,.:.
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ANNEXg-PICLETTER

TO MINISTRY OF

FOREIGN AFFAIRS



(

REPUBLIC OF KENYA

Telegraphic Address
'Bunge', Nairobi
Tel. +254-020-221291
lax: *254-020-243694
E-ma i I : clerk @ parl ia_me1.1lga-ke
Wherr replying please quote

NATIONAL ASSEMBLY
Ref: NA/DCS/PlC/2o18/149

7th September 2OlB

Amb. Macharia Kamau, CBS
Principal Secretary,
Ministry of Foreign Affairs & lnternational Trade,
Nl\lRoBr.

Dear

RE: APPEARANCE BEFORE PUBLIC INVESTMENT5 COMMITTEE

The Public Investments Committee is established pursuant to standing order No. 206,and is mandated to among others, examine the reports and accounts of public
investments as submitted by the Auditor-Ceneral and also examine whether the affairs ofpublic investments are being managed in accordance with sound financial or businessprinciples and prudent commercial practices. Article 229 of the Constitution of Kenyaalso mandates Parliament to consider the Report of the Auditor cenerar.
-[he conrmittee has been enquiring into the procurement process and implementation ofthe l(enya Revenue Authority J-ender No. l(RA/Hes/Dp-423/2O14_2O15 lor excisablecoods management System (ECMs) awarded to SlcPA Security Solutions.5A on 17rh July2015 with a view to reporting the House as per its mandate. lt the course of inquiry, theComrnittee heard that SclPA Security Solutions lrad been investigated ancJ blacklisted insome countries on the basis of bad business practices. Some of th" countries that arealleged to have investigated and blacklisted the said company include urazil, Morocco,
Albania, -l-urkey, 

Philipes and U5A.

The pr.rrpose of this letter is therefore, to
with any relevant infornratiorr on bad bu

Yours

Clerk's Chambers
National Assembly
Parliament Buildings
P.O. Box 41842 -00lOO
NAIROBI, Kenya

request you to urgently provicle the Committer:
siness practises of SCIpA Security 5<>lutions SA.

t--- ..

.2'a>

JEREMIAH W. NDOMBI
F_or e LEBK QE THE NAT|ONAL SEMB

Copy lo:-



Arnb. Dr. Monica l(. Juma, DPHIL, CBS

Cabinet Secretary
Mirristry of ['oreign Alfairs & lnlernatiorral l-r.rde

NAIROBI
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REPUBLIC OF KENYA

Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:2243694
E-mail: qlc_rk-@parliament. go. ke
When replying please quote

KNA 2/4/2017/(248)

Mr.I. K. Njiraini MBS,
Commissioner-General,
Kenya Revenue Authority,
P.O Box 48240-00'1.00,
NAIROBI.

Yours

MICHAEL R. SIALAI, EBS
CLERK OF TH

National.f,ssembly
Clerk's Chambers
Parliament Buildings
P. O. Box 41842 -00100

NAIROBI, Kenya

29th November,2077

a Dear 1.^/r' \-r"'I'-,
RE: REQUEST FOR INFORMATION ON LEGAL NOTICE NO. 53 DATED 3OTH

MARCH, 2017 AND PUBLISHED IN THE KENYA GAZETTE OF 4TH APRIL,
2077.

o

We acknowledge receipt of your letter dated 24*, November, 2017, Ref. No. KRA/LS
& BC/ DTD / 1,1,49 on the above subject matter.

This is to confirm that the Excise DuW (Excisable Goods Management Systems)
Regulations,2017 were forwarded by the Cabinet Secretary for Nattnal Treasury to
the National Assembly for consideration by the Commiuee on Delegated Legislation.
Subsequently, the regulations were tabled in the National Assembl! and considered
in the manner prescribed in th- 3tatutory Instruments Act No. 23 of 2073.

'^'r'.:.:1,':.i herewith, is a brief outlining the manner in which the regulations were
considered by the National Assembl;' and the relevant supporting docu-ments for your
information.

E NATIONAL ASSEMBLY.
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KENYA RrVrruUr
AUTHORITY

ISO goot:zor5 CERTIff ED

Office of the Commissioner General
Our Ref: KRA/LS & BCIDTD /nqg
z4th November, z'ot7

The Clerk
National Assembly
Parliament Buildings
P.O. Box 41842 -ooloo
NAIROBI

Dear Sir,

RE: REQUEST FOR INFORMATION oN LEGAL NOTICE NO.SS DATED3oru MARCH z'ot7 AND PUBLISHED IN THE KET{YA GAZETTE OFl4rHAPRII,zor

documents are availed t<l assist the

You

K. G
BS

Commissioner - General

COPY: Permanent Secretarv
National 'freasury
NAIROtsI

I. '

o

Tutip* Ushuru lu;itegemee I
Tierts i<rrrer Buiitiiog 3o1n I.'iix)i;i:lil. 

'..l.:a(i? 
A\riri . ,,.{). Box.4!i2{o, ya;rr,li. Kr;rtr,_i_ci:: il.)t)<x., . ,:_-.

0p

[d'

zA,1

The above subject matter refers.

TheAuthority has been sued in ivairobi constrtu tional petitionNo.5gz of zorTokiga omtato. uersus KRA & z others on the basis that L,egar Notice No.53 of
3oth March 2c17, was not laid before Parliament fo, upproral as provided under theStatutory Instruments Act.

on the part of the Kenya Revenue Authority, the understanding and information thatwe have is that the cabinet secretary, National Treasury, forviarded trre orart LegalNotice to your office and subsequentiy, the Legal Notice ilu, p."."nted to the relevant(lommittee of Parliament and laier published fir implementation.
We now seek your confirmation that the said tcgal Notice, was subjected to therequisite process as outlined in the statutory Instruments Act.
That confirmation and any-necessary docunrentation is urgently required so that theAuthority can prepare its defence in response to ar," puii lon where Iimited time offourteen (r4) days was granted on zenj Novemberuor), *iahin which to fire thedefence.

We would appreciate if this inforrnation and any
parties and the Court in determining the clispute.

cB



BRIEF ON THE EXCISE DUTY (EXCTSABLE GOODSMANAGEMENT SYSTEMS) REGUr-ATIONS, 2017

I

1" on 30'r' March, 2077, as required under secrion a0(3) of the pubric Finance
Management Act, No. 1g of 2012 ancr Standing order 241(2) of the Nauonar
Assembly Standing orders (2013), the cabine, s..r.rrry for Narional Treasury
made a publ,ic pronouncement oI the budget poricy highrighm and revenue
raising measures for the national government for the financial year 2017/1g.
Thereupon, the cabiner secretary also submit dra/t Finance B1l, 2017 andrelated draft regt:rations including the draft Excrs. orry @,xcisabrc Goods
Management Sysrems) Regulations, 2017 to the Nationar Assembry.

2' Thereafter, following the publication of the final Excise Dury @,xcisable Goods
Management Systems) Regulations,2ol.7, office of the clerk of the National
Assembly teceived the pubiished version vide a letter copied to the Cha'persol'
of the Delegated Legislation Committee dated 11d'April, 2017(A npjt of'wbi$ it
atlacbed.)

3. The Nanonal Assembry was however not in session having proceeded to a
recess from 7'h April,2017 until 8'h May,2017 both days rnclusive. The recess
period was meant to accord Members opportuniry to take part in the party
Primaries, most of which were scheduled io take part durinj that period (Jee
attac'bed tbe c.alendar of tbe Hoarc),

4' Pursuant ro secrion 11(1) of the Statutory Instruments Act No.23 of 2013, the
Cabinet Secretary for Nadonal Treasury is required to ensure that within seven
sitting days after the pubrication of a statutory instrument, a copy of the
statutory instrument is transmitted to the Responsible Clerk for tabling before
Parliament.

5. Further, section 11(3) of the starutory Instruments Act No. 23 of 20,13
provides that the responsible Cletk shall register every starutory insrrument
uansmitted to the House for tabl-ing.

6. In light of the foregoing and the recess period, the regulati(-,ns wcre tabled in
the House on 10'r' May,2077 a date rvhich is ',rthin the prescribed seven sitting
days (A copy of the regulation' i-*-rf,ting the date rhey were rabled is attacherl
herein.)

7--F:ii,''r'ing-the tabling, the said regulatrons stood referred to the Cornmittee on
Delegated Legislation for consideration pursuanr to Standing order 210 of the
National Assembly standing orders (A ,opl of the Hansara rrpirt and tbe volu and
Proceedingt for lhe parlicular da-y are attat'bed berein) and seciion 12 of trr. Stututory
Instrumenrs Act No. 23 of zor3, which provrdes that every starurory
instrument issued, made or established after the commencement of the Act
shall upon tabling before the respectrve House o[ Parliament stand referred to

o
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1A\2
the Committee established for the purpose oI reviewing and scrLrunizing
stalutory instruments.

8' In is worth noting that, pursuant to secLion 15(1) of the Statutory Instruments
Act No. 23 of 2013, the Commrttee is required to make a report to the House
containing only a resolution that the statutory instruments referred to the
Committee be revoked. Indeed, unless a specific provision exists in law
requiring an express approval of the House on specified regulations
(such as those under the Elections Act, 2011, parliament ooEs Nor
engage in approving or amending all or part of statutory instrument.
Only an annulling resolution is contemplated where the relevant
Committee moves the House to resolve as such, within the specified period.

9. Section 15(2) of the Statutory instruments Act No. 23 of Z0t3 turther provides
that "ahere the Committee doet not make tbe report referred to in subyction (l) witbin
twenfl-eight day after the date oJ referral of the $atatory inilrument lo the Committee under
rcdion / 2, or :uth olher peiod at tbe House nq1, bJ resolution approue, the ttatutaE
ins'trament s'hall be deemed to haue{ullv met tbe releuanr nniderationt rertrred to in yction
/3.

10. This means that if the commrttee does not make a report r.vithin the
aforementioned period, it is deemed that Par.liament has no objecrion ro any
provision of the regulat-ions and therefore the particular regulations come into
force having met the consideraLions specified in the Act.

11- The Committee on Delegated Legislative issued a norice of meeting to its
Members to consider rhe regulations on 8'h June, 2017. (A copy of the norice of
meeting of the Committee is attached herein), It is on record that, the
Committee on Delegated Legislation attempted to hold meetings severally, bur
could not atta-in the requisite quorum to meer. This was attributable to the fact
that with less than three months left to the g'h August, most Members were
focused on the elections. The Committee did not therefore meet to deliberate
on the regulations and make a report to the House within twenry-eight days
after the date of referral of the regulations to the Committee as requiredby larv.

12.In view of the foregoing, rve observe that the Excise Dury (Excisable Goods
Ma.nlgement Systems) Regularions, 2017 came into fotce on 7'h June, 2017,
which is twenry-eight (28) days after 10m May, 201,7 in accordance ,,vith the
provisions of sections 17, 12 and 15(2) of the of the Starutory Instruments Act
No. 23 of 2073.

M. R. SIAI-AI, EBS
Clerk of the National Assembly

November 29,2017

a
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COilIMITTEE ON DELEGA TED LEGISLATION

Parliament Buildings,

NAIROBI
8th June 2017

I

ationa presents c0m n tohas the honor to inform andthem that a meeting of the Committee will be held on Thursday 8th June, Z01l,inCommittee room S, Main Parlia ment Buildings at 10:00 am

AGENDA

1, preliminaries

2' Meeting with the cabinet secretary for National rreasury on vAT and Excisabte Goods

3. Any Other Business. 
Management Systems Regulations, 2017

Copies to
Hon. Wlliam Cheptumo, M.p. _ Chairperson
Hon. Joseph Gitari, M.p.
Hon. oroiie in.rii,'rra.p vice chairperson

Hon. Elisha Busienei, M.p.
Hon. Hassan Adan Osman, M.p.
Hon. Mohamed Aden Huka, M.p.
Hon. William Kisang', M.p
Hon, Benard Shanali, M.p.
Hon. Charles Gimose, M.p.
Hon. Vincent Musau, M,p,
Hon. Tom. J. Kajwang, M,p.
Hon. Nicholas Nixon, M.p.
Hon, Saney Abdi lbrahim, M.p.
Hon, DanielMaanzo,Mp

Hll lffiI'll,Yg,lonYiwetansura' 
M P

Hon. Neto Agostinho, M.p,
Hon. Kabando wa Kabando, M.p
Hon. Simba Arati, M.p.
Hon, PaulBii, M.p.
Hon, Michael Kisoi Manthi, M.p.
Hon, Eusilah Jepkosgei, M.p.
Hon. Paul Koinange, M.p,
Hon. John Waiganjo, M.p.
Hon. Alfred Keter,Mp
Hon. Hon. Kamoti Mwamkale,Mp.
Hon. Shadrack Manga, Mp
Hon, RachaelAmeso,Mp
Hon. Junet Sheikh, Mp

o
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lSth J r,,:ne, 20 i3

LEG,/\L NOI'ICE NO. I 1O

ri{E CUSTOMS AND EXC]SE ACT
(Cap.4-72)

IN E)GRCISE of the powers conferred by section 234 0f thecustoms and Excise Act, thecabinet Secretarl, to the Nationar t:r.u.r.y makes the forowing Regurations:_

[H3r1'f+,"#3,i]'3 
EX c I s E (E x c I s AB LE Go o D s MANA GEMENT s ys rEM)

Citation.

l)rifi; HA:*:H,T;I1' cited as the customs and Excise (Excisable goods Management

Interpretation
2' In these Regurations, unress the context otrrerwise requires-
"authorised officer,,
these Regulations;

means an officer authorised by the Commissioner to perform ant'actunder

-leornpounded spirit" means spirit ready for consumption as a beverage and put up for reta,;'tontretctor" means
Systenr; : "rvqro a person appointed by the comrnissioner to suppry, instal, and maintain the

"Excisable goods InSnasernenr or,^+^_^,, . .,

ffi**,.T'.,'H#XT:,1.J:;1,#;.TJxT:ffj1ff ffi ::.*[ff #.T;*:,'#"# jx;*,
ttimpor6gl"means 

a T)ersnn re-i-r^-- ) .

gooi. ,p""ia.-J*ifff;::'iil:ffi1;:,* importer bv the commissioner to import excisabre

'Manufacturer, mgans A .,qnr !f6^+,..--
n grr;ri";.;"^ 

,rgarlS a manufacturer licensed to manufacfure goods specified in these

-::;i:f:;:leatts packet, bottle or simlar reral unit of excisabre goods specified in these

'lprinter" means a person appointed by the commissioner to_--_ vvr,rrlrruuner io pnnt and supply exclse stamps; andtxcisabre go,ds to be affixed u,ith excise stamps. 
- --rrrJ v^\

,' 5yer.y package of excisabl. ;;;;;. ;;:(enva shall be affixed *i,r, ;;-.;";ffi|t#:t?;1r'.'l,l?i;*anufactured in or imported into

7{



Cornrn issioncr

Fea1ure.s of the excisc stamp.
4' E,ery excise stzul.lp requi.ed to be affixecr urder reguratio, 3 shail be of such specificarions as_(a) to <ietcr counrerfi:iting;

(b) to raciriratc t.acking of the stamps a,d excisabre goods arong the suppry chain;(c) to t:nable accottnting for the productio, of excisabre goods manufactur.ed or i,lpofted; ancl(d) to Jaciritate any pe.sors in the suppry chain to autrrentir
Excise starups fee. 

! r -/ -rrqrrr tu ctur'Ile[tlcate t]re stamps and excisabre goods.

i;Jr?,iffi'ufacturers 
a.d Importers shall purchase excise sramps fi.om rhe cornmissioner ar a

(2) Th,: fee prescribed by the Cornmissistat,pt; a,d the ,iainte,an". ."il;;,r";"J;l,Xi]L"t paragraph (l), shail nor exceed rhe cost of the
(3) llr,: revenue fi.orn the sale of excisefina.cing the Syste,r tanrps shall be retained by the Comrnissioner for
Registration

fl"[]J,^'J::-'rtllJi:i,:X,::[:?:fJ;Ii,:ffi:::#":J.,,,.tf 
goods specined under rhese

(2) A pcr-son shall not manufactur.e or i
:ff,:[::j',ii,iJ3;flil,;";.,;ff."J"li]l'il1,:T"::ff,-,::l:,HXXl:lffJ::i,:il::j,".

Application for. excisc stamps/. (1) ,\ rna,ufactur.er or importer s,all apply to the Co,rmiprescribcd fonnat. ---r"vrLvr J,rdrr appry to trre cornmissioner for excise stamps in the

Q) an apprication]']:g. under sub,ara_q1aRh (r). sha' be submirred to the con
nlllct)/ days prior to the -unra.,u.Il. r.nooaution of the goods. :rmissioncr.at least

;; :::T:,r, 
or impofter shall pa1'for excise sranrps upon appro'ai by the cornrnissioner.

excise .;;;,,;r. "''utts' tlle commissioner may require evidence of impofiation beforc deri,ery of
(5) De,spite subt)arapr.anlr r,/\ +r-^ asneciSl'uiiu;"J#;:"ph (4), the comrr '

,, y o r "*"i,.".ffi:'i::t1:ff il; il,? iijJ:ff :,*n 
di ti ons as r,e ni ay

S-;f



t orecast of Consumption.

8' (1) The commissioner may require u ,.l1rf1.,urer or imporler to provide, at least 120 days
before the begiruri,g of every finincial y.3.,.u forecast of quantitie, of 

"xcise 
stamps which themanufacturers and importer i,te,d to use initie ,uufi*ri y.u..

(2) A rnanufacturer or importer shall bear the cost of the excise stamps procured urder theforeca:;t and not used.

Appoitttments.

l,!|flTi:Ti- i': 
law regulati,g public p.ocurenent, the commissioner sha]r appoint a

(a) print and deliver excise stamps;

(b) dei,elop and install the System; and

(c) install any other related systems.

(2) A person appointed under paragraph (1) shall not print any excise stamps required under.these Regulations unless requestedly Commissioner.

Delivery of excise stamps.
I0' (1) The cominissioner may, where 

:::-.r:*y and. subject to such condirions as he mayin'tpose' require the printer to a.tir". ocise stamps directiy to a manufacturer, or importer,
(2) The printer shall notify the commissioner of the quantiry and type of the excise stampssupplied under paragraph (1) within such period 

";ih;-c';;missioner may require.
Place and time of affixing excise stamDs.
I 1. (l ) Excise starnps shalt be "ffi;;-;; excisable goods _

(a) in case of locally manufactured goods, in the production facility immediately after packaging;

,llirJfl",."ff.o[;trsT:,1f,:"fl?iH:fflapprorzed bv the commissioner within seven days

(c) in any other case, at a prace appointed by the commissioner.

' '12' Despite paragraph (1) (b)' the commissioner may allow excise stamps on imported excisabre
u*::,li |ooHffi"i.'trf!f,"liff]",, racilitv in ir," 

"'.r".ir,g "o*,.y ,,ffito such conditions

Return or transfer of excise stamps.

,f;#Y*ufacturers 
or importers shall return unused excise stamps ro rhe commissioner

QZ



(a) thev stop rnanufacturing;

(b) ther:e arc defects in the excise stamp sireets or reels;

(c) thcy fail to irnporl;

(d) the excise stamps are declared out of use by the commissioner;

(e) the cabinet Secretary for finance exclude the products from the requirements of theseReguiatior-rs,

(2) Except for the stamps retumed urder paragraph t (a) and (b), the commissio,er shall refund,withi:r sixty days, the fees paid on the returned excise'stamps,

Allowance for wastage and damages.
l4' (1) Damaged excise stamps shatt ue preserved for verification by an authorised officer.

(2) tr'here a manufacturer or importer cannot account for the excise stamps issued to him by thecomrnissioner' the commissio*er shall compute 
";;;l;;y and other taxes on the unaccountedexcise stamps based on the highest excise.ui" or"r"i." Jury, value and volume of excisablegoods manufactured or imported by the person.

(3) In computi,g excise duty on account of the unaccounted excise stamps, the cornmissionershall allow a wastage a,d damages not exceeding on. p.r"rnt of the issued stamps.

fransfer of excise stamps.
I 5 ' ( I ) A manufacturer or importer may, with prior approval of the commissioner, transfer
;il:;:i]*ps 

in stock to a,oiher manrifa"tu.i,ig r"ii'"""r.a u, the same -urriu.,urer or

IilrlJ:,ffi1'trJ:lT,:Hl#'ffilbe the procedure and condition ror transrer and accounting or

(3) A manufacturer or importer who transfers excise stamps without prior approval of thecomnrissioner commits an offence.

Instailation of the System.
l6' A rnanufacturer or importer of excisable goods specified in these Regulations shall facilitatethe installation of the Sysiem i, ur"i.p.oaucf,on 

"ril;;;cilities in accordance with rheprovisions of these Regulations.

Composition the System.
l7' fhe Systern instalred under regulation r6 shalr be composed of .-
(a) excise stamps authentication and validation equipment;

_?tr



(b) devices for identification and association of each package with individualexcise stamp:

1c) production accounting cquiprnent; and

$1,H,',:T*:J|: ilJ[::iH:l:T:?', recordi.g and tra,smissio, or dara o, the quantities or

Marking of product packagcs.
l8' (i ) TIie cornmissioner may require that the. excisable goods be marked by the system oneachpackage a,d in a visible prac", as appropriate for tr*iyp" of package ,by aprocess of
fr'JllffJ,l:T::i:'ffiHilttlilJ* "oa" that enabre l,tn",ii"utro,I,p,Jau"tion accounring

Integration
19' The installation' integration, preventive a,d corrective maintenance procedures of a, theequipment comprising tt'" syttt'i ; rh; manufacturers or importers, premises sha, be done byan authorised contracto. und.. trr" .uf"rrision of an authorised officer.

Development and supervision.
' 20. The Commissioner shall be responsible for _

Il#XfJ::*,:?iffiii:r1:land nscar contror requiremenrs ro be observed by the

(b) s,pervising and monitoring the process of instaring trre syste,r.
Insta.llertion of equipment and devices.
/t ' ll) I'he System shall be installed on all production lines at the manufacturers or importersprem ises corresponding ro 

"u"r, 
pu"tu-eirg,ir"rri"" *i'i"T*ing machine;

(2) The System for r
comrrrisrion;;. 

^"' ^nanagement of imporrs shail be instailed in a manner prescribed by the

Notice of installation.

ifi#l#J'ffil3:#;i1t1r""ers shall be notified i, writing by commissioner at reast

(a) requirements for the equipment to facilitate use of System;

lbl 
*" adaptive features required, on each production line;

(c) the comectivity features and operating environment for the installation a,d operation of
computers and other equipment 

""*p.i.i.g the system;

(d) the starting date of installation of the System.

gs



Advance reports on new brands etc
29. Manufacturer or importer shall_

!

,fl.t*T:#"i"#f;T,;Tl;""u"tes and labels orbrands manuracrured or imporled incruding

(b) declare to the commissioner, at least'thirty days-in advance thestart of production of newbrands of goods or any change-in ttre g;aphrc art of existing ones, together with thecorresponding packages and labels;

(c) apply at least thirty days to the commissioner for installation or removal of the system, as thecase may be, in the occurence of the following.r*rr_*,
(i) reactivation of inoperative production rines;

(ii) deactivation of production lines;

(iii) nraintenatlce and reallocation of production lines;

) installation of newproduction lines; and
v

,

Y*.Ilrg.of dury free producrs and packages.

;3-t:i,tXJHff'',';ij:T"fi:Tjftrf3;:*o," goods specined in these Regurations sharr

(2) The materiar wrappi4g flre package for whoresare.purposes shalr be printed_

- 
(4 in the case of exports, the country of final destination; or

(v) acquisition o-r sale of industrial machinery and equipment.

'(b) in case of excisable goods for consumption in Kenya, ..FoR usE IN KENYA,,
(c)

and

ln case of excisabre goods for sare to Duty-free shops, or Dipromatic shops, .,DuTy 
FREE";

Si#i|'UTtfficisable goods for consumption bv Kenva Defe,ce Forces, .,KEN,A

txemption {iom exctse stamps.
I. (1) Excisable goods-

(a) manufactured for export, Kenya Defence Forces or delivered to a duty free shop;
(b) irnported or purchased from a duty fi'ee shop by privileged persons and i,stitutio, listed in

RL



'l

i

the Third Schedule ro the Ao;

(c) rvith approval of the Conrnrissioner
inter:iationirr ,,ail, with,. ;;;;-,;ffii ;l:::,?,ff,J:T#,1"0 ,,Jo^Ke,ya as sarnpres or bystamps. --""rurvr'lr varue, srrar, be exempted to,rrirr.r=il,..,r.nt of excise

Verification of stamps.
32. A rnanufacturer

;Ifi it,i,l.il*',lit;::,,ffi ,t::if iliT+l[if iiJ{l*::il?*['; j*,,,:#r"Lerr premises or in any way hu,rJ; trrJgooa..
Prohibition and offences.
33. (1) A person shall not_

,fl,:?i,:f ;lil:il:'a'hfl :,t###1"ffi::T,ilTi,:T:lx,h:*ledwi,h.u,being
(b) fail to rnai,tain excise stamp register or records as the C
(c) fail to affix an e> 

vr rvul'rus as the commissioner may prescribe;
co-,trrio'#;;;;:::'ilil;' "' the package of excisabre goods i, such secure ma*er as the
(d) print o\/er or deface an excise starnp affixed on a package;
(e) knowingly subrnits a retum that is incorrect;
(0

(e) be in possession ofexci sable goods on whichwhich rtre not exempted under these

fail to furnisrr any information that the Commissioner may require;

ceeding three

Regulations;
the excise stantps have not been affixed and

() counterfeit, or pri
uommissioner; - flt' tnake or in any

stamp without authority from the Commissioner:
way create an excise stamp without the authority of the

(h) attempt to acquire or acquire an

0) be 6p,,6
authoriry of

(i<) be fbund
excisable

Q)e

excISe

than one hundred thousand shi Ilings and not more than

rn possession of an
ttr" commi;;;#jexcrse stamp printed, made or in any way acquired wirhour rhe

goods without
in possession o

affixing
I con

exclse stamps

vey, distribute,

rn accordance with th

sel.l, offer for sale or
ese Regulations
by way of trade expose

liable
person who contra\/enes
upon convictiontoafine not less

the provisions ofparagraph (l) commits an offence and is be
one million five hundred

llings)ears ol., to both.
thousand shi or to rmprisonment for a term not ex

2?-



General penalty
r 34' A person who commits an offence underthese Regurations for which no specific penarty is

provided is liable' on convicti"; ;;;e not Iess ,r,"i 
"r. r,*dred thousarjlrri,ings and not#:::f,il ;ffi##Jj::H,fl';;;,-*a ,r,irliiil ortl i*p,i.on ent ror a term not

l:iy.r* of stamps, equipmenr and goods;
35' Tbe commission., ihu, r.ir" ;;;;e shmps, equipment and goods where_

(i) counterfeited;

(ii) subject to return and rnanufacture or importer fa,s to do so; or
(iii) found in the possession of persons other than to whom they have been suppried.

' (b) the equipment or pla't is used in the manufacture of counterfeit excise stamps;-G) the goods-

(i) bear counterfeited excise stamps;

q0 bear excise stamps affixed in a mrcomrnissioner; --rY q*^wu ru a manner not consistent with guidelines prescribed by the

'Gu) do not bear excise stamps as required in accordance with these Regulations.

,?:ffif;:,?f;:t* excise stamps and seized goods.
o"eil#";Hff"X,;"m:,Am$l*::ifff,"*m:eizedundertheseRegurationssharr

Sv:cation of LN. 84 of 200837' The customs ttd Eil;. ie*.iu" Dury stamps) Regurations,200g are revoked.Made on *re lgth June, 2.013.

fiE.TVNY ROTICH,
uablnet.Secretary for the National Treasury.
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TI{E CUSTOMS AND EXCISE ACT

(Cap.472)

PRICE OF AN EXCISE STAMP

fURSLIANT to regulation
Reguladons of I8th June, 2
to be orre shilling and fifty

Dated the 5th September,2Ol3

5 of the customs and Excise (Excisabre Goods Managernent System)0l3, the commissione.-Generat pr.r".rt". the price "i'* .*"ire stampcentS (KSli. 1.50) with effect from 9th September,2013.

J. K. NJIRAINI.

Contnissioner-General, Kenya Revenue Authority
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