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1.0 CHAIR'S FOREWORD

On 4tl'October, 2016 pursuant to Standing Order 42 (l),the Speaker communicated to the House
a message from His Excellency the President Hon.Uhuru Kenyatta regarding the appointment of
Justice David Kenani Maraga as chief Justice of the Republic of Kenya.

The Message dated 29tl' September,2016 was addressed to the Speaker of the National Assembly
as per Article 166 (l) (a) of the Constitution of Kenya 20l0.The Message also included a copy of
a letter to H.E the President conveying the decision by the Judicial Service Commission to pick
Hon' Justice David Kenani Maraga for consideration for appointment as Chief Justice.

The above Constitutional provisions require that in making appointments to the Office of Chief
Justice, the President shall seek the approval of the National Assembly. The Speaker of the
National Assembly referred the Message together with the nominee's curriculum vitae to the
Departmental Committee on Justice and Legal Affairs for consideration pursuant to provisio,s of
Standing Order aZ Q) @)

The Committee's Report contains observations, findings and recommendation by the majority of
the Committee's members that the nominee is suitable and qualified for appointment as Chief
Justice of the Republic of Kenya.

The Committee conducted the vetting process for approval of the nominee with reference to the
Constitution of Kenya 2010, the Public Appointments (Parliamentary Approvals) Act, 201I and
the Judicial Service Act, 201 1, the Leadership and Integrity Act, z0l2 and other relevant
provisions of the law.

on behalf of the committee, I wish to thank the Offices of the Speaker and the Clerk of the
National Assembly for the support extended to it in the execution of its mandate. Furthermore,
the committee appreciates the input by members of the public made through submissions.

Finally, pursuant to Standing Order 216(5) (f), it is my pleasure and duty to present to the House,
the Report on the approval for appointment of Hon. Justice David Kenani Maraga as Chief
Justice of the Republic of Kenya.

Hon. Samuel Chepkong,a, M.p

I
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2.0 MANDATE OF THE COMMITTEE

The Departmental Committee on Justice and Legal Affairs derives its mandate from
provisions of Standing order 2l 6(5) which defines functions of the Committee as being:

a) To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

b) To study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation;

c) To study and review all legislation referred to it;
d) To study, assess and analyze the relative success of the ministries and departments

measured by the results obtained as compared with their stated objectives;
e) To investigate and inquire into all matters relating to the assigned ministries and

departments as may be deemed necessary, and as may be referred to it by the Flouse
or a minister;

0 To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those understanding order 204 (Committee on
appointments); and

g) To make reports and recommendations to the House as often as possible, including
recommendations of proposed legislation.

In accordance with Second Schedule of the Standing Orders, the Committee is mandated to
consider:-

a) Constitutional Affairs
b) The administration of law and justice
c) The Judiciary
d) Public prosecutions

e) Elections

0 Ethics ,Integrity and anti-corruption and
g) Human rights.

The committee oversees the following Ministries/Departments:
a) State Law Office

b) The Judiciary

c) Ethics and Anti-Comrption Commission

d) Independent Electoral and Boundaries Commission

e) Commission on Administrative Justice

The Committee also has oversight mandate over all matters relating to political parties.

6
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5.0 BACKGROUND

5'l Establishment of the Departmental Committee on Justice and Legal Affairs

The Departmental Committee on Justice and Legal Affairs is one of the Departmental
committees established under National Assembly standing order No.2l6 (l).The committee
has mandate to vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing order 204 (Committee on
Appointments)

The committee is mandated to consider for approval by the National Assembly, appointments of
the Chief Justice and Deputy Chief Justice under Article 166(1) (a) of the Constitution. The said
Article requires H.E the President to nominate and with the approval of the National Assembly,
appoint the Chief Justice and the Deputy Chief Justice in accordance with the recommendations
of the Judicial Service Commission.

The vetting process is guided by the Public Appointments (Parliamentary Approval) Act;
20l l.Section 7 of the Act provides that-

The issuesfor consideration by the relevant by the relevant House of parliament in
relation to any nomination shall be;

a. the procedure used to arrive at the nominee;
b' any constitutional or statutory requirements relating to the office in question; ancl
c' tl'e suitability of the nominee for the appointmenr proposed having regard to whether

the nominee's abilities, experience and qualities meet the needs of the body to which
nomination is being matle.

The vetting process is guided by the Public Appointments (Parliamentary Approval) Act, 20l l

Section 10 of the Act further provides that;

"ll/here the nomination of a candidate is reiected by Parliament, the appointing authority may
submit to the relevant House the name of another candidate, ancl the procedure for approval
specified in this Act shall apply occordingly,.

The office of Chief Justice is established under Article 16l (2) (a) of the Constitution of Kenya,
2010.The Article provides that;

and Legal Affairs Committee Report on Appointment of Chief Justice of the Republic of Kenya october 2016
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"There is established the office of Chief Justice, who sholl be the Heacl of the Ju1iciary
and......"

The Supreme Court is established pursuant to Article 163 (l) of the Constitution and the Chief
Justice shall be the president of the court under Article 163 (l) (a).

5.2 Appointment process of the Chief justice nominee

a' The Position of Chief Justice fell vacant after the then serving Chief Justice/president of
the Supreme Court Hon. Justice Dr.Willy M.Mutunga, D.Jur, E.G.H, S.E.GFI retired on
l6tl'June, 2016.

b' The position of Chief Justice of the Republic of Kenya was declared vacant by the
Judicial Service Commission (JSC) pursuant to section 3 (1),part l l,First Schedule of the
Judicial Service Act,No.l of 201 l.

c' Thereafter, on lTthJune,20l6 the Judicial Service Commission advertised the vacant
position of Chief Justice of the Republic of Kenya in accordance with the provisions of
Section 3, Part 11, First Schedule of the Judicial Service Act, and No.l of 201l.

d' The deadline set out in the advertisement for submission of applications was 7,1, July,
2016 at 5.00 p.m. However, pursuant to Gazette Notice No.4954 of I't July, 2016 a
Public Holiday (Idd - Ul - Fitr) was declared on 7tr' July 2016 and accordingly the
deadline was extended by one day to gtl, July, 2016.

e' The Judicial Service Commission received a total of thirteen (13) applications for the
advertised position of Chief Justice.

"f Pursuant to Part I I l, First Schedule of the Judicial Service Act,2}ll the Judicial Service
Commission in its meeting of l2tl' July, 2016 reviewed all the applications for
completeness and compliance with Constitutional and statutory requirements and
shortlisted six (6) candidates.

The Judicial Service Commission held a meeting on l4rl' July.2016 and scheduled the
six (6) candidates for interview on Mond ay 29tt'August, 2016 at 9.00 a.m to Saturday 3'd
September, 2016 at 9.00 a.m.

g.

The names of the applicants and shortlisted candidates for the position of Chief Justice
were published in the print media and the Kenya Gazette pursuant to the provisions of
Section 9, Part I I l, First Schedule of the Judicial Service Act,No. I of 2Oll.The
shortlisted candidates were accordingly notified of the dates of interviews.

h
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i. The criteria used to evaluate qualifications of individual applicants are provided under
Part v, First Schedule of the Judicial Service Act, No.l of 201 l.

j. On the 29th August,2016 the High Court in Constitutional Petition No.3l4 of 2016,
ordered that the Judicial Service Commission re-consider all applicants who had not been
shortlisted for the position of Chief Justice.

k. Following the above Court order as served on the Commission on 29tl'August, 20l6,the
Commission at its meeting held on the same day reviewed the applications of applicants
who had not been shortlisted and resolved that they all be invited for interview.

l. The interview schedule was revised to include all the applicants as ordered by the Court.

m' The Candidates were accordingly notified and the revised interview schedule published
in the print media and the Kenya Gazette.

n. Mr' David Mwaure Waihiga wrote to the Commission withdrawing his candidature.
o. The number of candidates who appeared for the interview was twelve (12).

p. The interviews were conducted between 29tl' August and l5th September,2016 at the
Supreme Court Library.

q. The Commission exercised due diligence and contacted the following vetting bodies for
confidential reports on the candidates; Kenya Revenue Authority, Higher Education
Loans Board, Law Society of Kenya, Directorate of Criminal Investigation, Advocates
Complaints Commission, Ethics and Anti-Corruption Commission and the National
Intelligence Service. Members of the Public were also invited to submit any information
of interest on any of the candidates. Several complaints /information were received from
the members of the public. They were admitted, processed and forwarded to respective
candidates for response. The particular candidates responded and the responses were
considered in evaluating and nominating the best candidate for the position.

Atthe conclusion of the exercise and pursuant to Article 166 (1)(a) and Article 172 (l)
(a) of the Constitution of Kenya as read with Section l4,Part V, First Schedule of the
Judicial Service Act, and No.l of 2011,the Judicial Service Commission recommended
FIon'Mr.Justice David Kenani Maraga for appointment as Chief Justice of the Republic of
Kenya.

A letter from the Chief of Staff and Head of Public Service dated 29tl' September, 2016 to
the Speaker of the National Assembly indicated that the Judicial Service Commission had
recommended to His Excellency the President the nomination of Hon. Justice David
Kenani Maraga for appointment as the Chief Justice of the Republic of Kenya.

r

s
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t. On October 5,2016, the Hon.Speaker in a communication to the House referred the name

of the nominee to the Departmental Comrnittee on Justice and Legal Affairs for approval
hearing and prepare a report for tabling in the I-louse within the stipulated time.

5.3 Notification to the Public
Section 6(9) of the Public Appointments (Parliamentary Approval) Act Q\o.33 of 2011)
provides that"any person may, prior to the approval hearing and by a written statement
on oatlt, provide the Clerk with evidence contesting the suitability of a candidate to
hold tlte ofJice to which tlte candidate has been nominatecl".

The Clerk of the National Assembly placed an advertisement in the print media inviting
the public to submit memoranda by way of written statements on oath (sworn affidavits)
on the suitability or otherwise of the nominee in conformity with section 6(9) of the

Public Appointments (Parliamentary Approval) Act 2011. The submissions were to be

received latest by Wednesday 12rh October,2016.
Pursuant to provisions of Article I 18 of the Constitution, section 6(a) of the Public
Appointments (Parliamentary Approval) Act (No.33 0f 20ll) and Standing Order 45(3),

the general public was also notified in the print media by the Clerk of the National
Assembly of the intention of the Departmental Committee on Justice and Legal Affairs to
conduct the vetting and approval hearing of the nominee on Thursday l3th October, 2016.

5.4 Submission of Memoranda

Section 7 of the Public Appointments (Parliamentary Approval) Act,2011 provides that the
issues for consideration by the relevant House in relation to any nomination shall be:-
(a) the procedure used to arrive at the nominee;
(b) any constitutional or statutory requirements relating to the office in question; and
(c) the suitability of the nominee for appointment proposed having regard to whether the

nominee's abilities, experience and qualities meet the needs of the body to which nomination
is being made.

Pursuant to Section 6(9) of the Public Appointments (Parliamentary Approval) Act,20ll, the
Committee, through the Clerk of the National Assembly, invited submissions from the public on
the suitability or otherwise of the nominee for appointment to the positions of Cabinet Secretary.

Further, section 6(10) of the Public Appointments (Parliamentary Approval) Act,207l provides
that a candidate may at any time, by notice in writing addressed to the Clerk withdraw from the
approval process and his nomination shall thereupon lapse.

The Departmental Committee on Justice and Legal Affairs held a sitting for vetting and approval
hearing of the nominee on Thursday l3th October 2016 andwas informed that-

t2
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l) by the deadline date of l2'r'October2016, the Clerk of the National Assembly had only
received objections from;

a. Mr.Benard Kibet Sang Advocate and Mr. Tom Cheruiyot Biegon resident of
Ainamoi Constituency.

b. Edward Kings Onyancha Maina
c. Samson Ndenderu Kigamba Maina

2) the nominee had not notified the Clerk of the National Assembly of withdrawal from the

approval process as outlined under Section 6(10) of the Public Appointments
(Parliamentary Approvals) Act

In view of the foregoing and in accordance with the provisions of the Constitution, the Public
Appointments (Parliamentary Approvals) Act and the Standing Orders of the National Assembly,
the Departmental Committee on Justice and Legal Affairs resolved to proceed to undertake the
approval hearing as required and scheduled.

5.5 Petitions

A. Petition by Mr. Samson Ndenderu Kigamba Esq.
The petitioner was the plaintiff in a matter in Nakuru CMCC ll1986 while the Chief Justice
nominee was the defendant's Counsel. The petitioner averred that Hon. Justice Maraga;

a. Was at all material time the master mind of the delay of the suit.
b. deceitfully and fraudulently informed the trial court that the plaintiff was never entitled to

fruits contained in a sale agreement between the petitioner and the Defendant
c. Advised the defendant not to obey and execute a court order being that the defendant

deposits in court a Lister Engine Perkines Number 321554 Type P6. An appeal (Civil
Appeal No. 49 of 1995) in respect of this case filed in the High Court of Kenya at Nakuru
directed the parties to seek directions before the Resident Magistrate's on the order to
deposit the Lister Perkines Engine.

d. Conspired to have the three court files in this matter disappear.

e. Colluded with the Law Society of Kenya and the Advocates Complaints Commission
derail or defuse complaints leveled against him.

B. Petition by the residents of Ainamoi Constituency, Kericho County
The residents of Ainamoi Constituency registered reservations about the handling of Crtminal
Case No. 11 of 2008 R vs Andrew Mueche Omwenga being a case involving the murder of
David Kimutai Too and Eunice Chepkwony.ln this case Hon. Justice Maraga, the presiding
Judge reduced the charges against the accused from murder to manslaughter and sentenced the
accused person to a perceived lenient sentence often years.

The petitioner prays that the National Assembly should not approve the nomination of Hon.
Justice David Maraga to be the next Chief Justice of the Republic of Kenya; that the nominated
Chief Justice apologizes to the family of the deceased persons and that if the nomination is

t
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approved the nominated Chief Justice fast tracks the appeal filed against his judgment in
Criminal Cose No. I I of 2008 and all pending cases in the interest of justice.

C. The Petition by Mr. Edward Kings Onyancha Maina
The petitioner's objection is based on a ruling delivered by the Chief Justice nominee in Kisumu
on 29tr' July,2016, a ruling which the petitioner assefts has created backlog. The petitioner also
points out that during the interview of FIon. Justice Maraga he assertively declared that he shall
not work on Saturday's because of his faith. FIe opposes the appointment of Justice Mr. David
Kenani Maraga.

D. The Petition by Bernard Kibet Sand Advocate and Tom Cheruiyot Biegon
Bernard Sang is the Advocate retained by the family of FIon. David Too while Tom Biegon is a
resident of Ainamoi constituency. They averred that the Chief Justice Noininee Hon. David
Maraga lacks the requisite legal judgment to hold the high position of Chief Justice of the
Republic of Kenya as a result of the decision he made in R ys Andriew Mueche Omwenga (2009)
eKLR. They averred inter aliq that-

a. The Learned Judge failed to exercise legal judgment by erroneously reducing the charge
of murder to manslaughter.

b . The Learned Judge believed the testimony of the accused that PC Eunice and the accused
had a love relationship in Kiganjo College despite the fact that there was no evidence.

c. The Learned Judge disregarded the testimony of two witnesses who went to the scene but
chose to rely on hearsay to conclude that guns were recovered at the scene.

In the circumstances the petitioners averred that the Learned Judge did not dispense justice and
the approval of his nomination is an affront on justice to the families of the deceased

Clearance Requirements

5tl' October, 2016 the Clerk of the National Assembly wrote to the Ethics and Anti-
Commission, Kenya Revenue Authority (KRA) and the Higher Education Loans

(HELB) requesting for reports with respect to the nominee on-
matters touching on integrity;

I

a

a compliance; and

a repayments.

In onse, HELB confirmed vide a letter Ref. HELB/RD1565931POY/17 dated lOth October,
that the nominee having been a beneficiary of the HELB Loans Scheme was cleared by the
in July 20ll.Kenya Revenue Authority confirmed vide a letter RE. CDTD/HO/81 dated

201
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l0th October, 2016 that the nominee was tax compliant. The Ethics and Anti-Comrption
Commission vide a letter Ref. EACC.7ll0l5 VOL.il (37) dated 7th October,2016 confirmed
having no outstanding issues or ongoing investigations against the nominee. The Criminal
Investigations Department (CID) confirmed vide a letter referenced
CD/CRO/SEC1617/2lAAlOL.ilyl17dated lOth October,2016 that the nominee was cleared vide
Police Clearance Certificate Serial No.53848 1/l 6.

and l*gal A/fairs Committee Report on Appointnent of Chief Justice of the Republic of Kenya October 2016
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6.0 APPROVAL HEARING OF HON.JUSTICE DAVID KENANI MARAGA - CHIEF
JUSTICE NOMINEE OF THE REPUBLIC OF KENYA

In conducting the approval process, the Departmental Committee on Justice and Legal Affairs
examined the nominee against the following criteria, amongst others, in accordance with the
Public Appointments (Parliament Approval) Act No.33 of 201l.

(i)
(ii)
(iii)
(iv)
(v)

(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)

Academic qualifi cations

Employment record

Professional affi liations
Potential conflict of interest
Knowledge of the relevant subject
Overall suitability for the position
Tax compliance
Integrity and morality
Jurisprudence

Vision, leadership and judicial reforms
Access to justice

Expectations and key priorities

Hon. Justice David Kenani Maraga appeared before the Committee on Thursday l3tl' October,
2016 and was informed by the Chairperson that, pursuant to Section 6(9) of the Public
Appointments (Parliamentary Approvals) Act, 2Ol l, the Committee had invited submissions
from the public on his suitability or otherwise for appointment to the position of Chief Justice of

Republic of Kenya and by the deadline date of l2tr'October 2016, the Clerk of the National
ssembly had received objections from;

Mr.Benard Kibet Sang Advocate and Mr. Tom Cheruiyot Biegon resident of Ainamoi
onstituency, Edward Kings Onyancha Maina and Samson Ndenderu Kigamba Maina. The

also received information from Mr. Felix Odhiambo of EISA in support of the
and Professional reference from Prof.Patricia Kameri-Mbote, Dean of the School of

w, the University of Nairobi

Chairperson informed the nominee that in view of the foregoing and in accordance with the
sions of the Constitution, the Public Appointments (Parliamentary Approvals) Act and the

Orders of the National Assembly, the Committee had resolved to proceed to undertake
approval hearing as required

self-Introduction, the nominee stated that-
was born on l2th January, 195 I in Nyamira County, Went to Maranda High School, Started

as an advocate in 1978, practiced in Nakuru for 25 years until his appointment as a

and Legal fllairs Committee Report on Appointment of ChiefJustice o/'the Republic of Kenya October 2016
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Judge of the High Court in 2003.He holds a masters degree in Law (LL.M) from the University
of Nairobi

The nominee also stated that he was appointed Judge of the Court of Appeal in 201 l, served in
2012 in the Judiciary Working Committee on election preparations- as vice chairman under Hon
Justice Mohammed Ibrahim. The Committee was set to oversee election petitions within the
stipulated timelines of six months. They proposed amendments to devolve petitions to
Magistrates Courts to ensure that they are heard on time. He further stated that he has served in
the Judiciary for l3 years.

The nominee responded to questions fi'om members of the Committee as s follows:-
Vision and leadership of the Judiciary for the 2lst century;
He stated that;

a. His vision arises from his 25 years' experience as an Advocate of the Fligh Court in
private practice and sitting as a judge for l3 years.

b' His main vision is to eliminate backlog of cases in the Courts which drag on for years and
affect the investments, businesses and the economy of the country.

c. He has a vision to get judicial officers and entire judiciary staff to work together as a
team to serve litigants before them and understand that they are there to serve citizens as -
no leader can succeed if he doesn't carry staff along with him.

d. He will strive to digitize records and automate the proceedings of the court.

Corruption in the judiciary

a. Corruption is both real and perceived and has permeated into all the sectors in Kenya and
the judiciary is not an exception.

b, Corruption in the judiciary is both real and perceived because those who lose cases have
a perception that Judges must have been paid to decide adversely against them.

The JSC relies on the office of the Judiciary ombudsman to receive complaints from the
public. It is currently headed by a chief magistrates-.The nominee proposes that the office
of Judiciary Ombudsman should be upgraded and be Ied by a retired or serving judge
with its own secretariat

eriodic vetting of judges and magistrates
doesn't agree with the proposal since it would create fear among judicial officers and that we
not need to have vetting on a regular basis when the JSC can do the same task.

c
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Judiciary injuncting the actions /proceedings of parliament
a. There have been conflicts between the arms of government for example the judiciary

restrains Parliament or where judicial orders injuncts the executive on matters of public
interest.

b. All organs of the government are accountable to the people and conflicts cannot arise if
all arms of government have respect for each other and have dialogue to address
conflicts.

Having consultations on a regular basis in closed door rneetings to discuss areas of
conflict should be explored by all parties involved.

d. Tliere are two distinct matters, the court have no jurisdiction to stop Parliament to
exercise its Legislative role , but when dealing with disciplinary issues, Parliament sits as
a quasi-judicial body and process requires a fair hearing. The cases before the judiciary
are often where the petitioner feels that he was not given sufficient hearing by the
respondent.

Rights of persons accused of committing serious crimes such as terrorism

a. In criminal cases there are several factors that the court must take into consideration
before releasing suspects on bail with regard to criminal procedure.

b. The courts are not involved with people who are in police custody and reserved his
comments on extra-judicial killings.

c - People must adhere to the law and Courts will always ensllre that the due process of law
is enforced as constitutionally mandated.

Extreme religious views and the rights of women

a. He is a Christian living in Kenya and working in the judiciary and respects other people's
rights as guaranteed in the constitution under the bill of rights.

b' His duty is to ensure that all people from all religions have their rights protected under
the constitution but as long as they do not interfere with the rights of other people

ck of landmark decisions by the Supreme Court on controversial public issues such as
relationships and abortion

courts are where the tyre meets the road. The Acts passed by parliament cannot deal with
possible situation. When the court is faced with situations where there are no express

c
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provisions, within the framework of that provision, the courts can come up with principles which
can be applied. Where the courts have gone too far, this has been overruled by Parliament.

Elimination of death penalty

The nominee Judiciary cannot legislate nor abolish death penality.lt is a fundamental issue that
should be dealt with by Parliament.

On American jurisprudence with regard to the realism school of thought where the law is not
clear until it is pronounced by the Supreme Court; he said that he subscribes to the sociological
school of thought that the law should be interpreted and applied within the social context and he
does not agree with the American school of thought

Physical access to justice
The immediate former Chief Justice did a commendable job of creating the required
infrastructure. Currently Judiciary has 34 High courts in 34 Counties and will work towards
achieving the remaining l3 High Court stations in the 13 remaining Counties. This is in line with
the principles of devolution in so far as access to justice is concerned.

Decisions of the Supreme Court on election cases
The Supreme Court is not bound by its decisions and can depart from it but the Court of Appeal
and High Court are bound by its decisions.

Digitization of the judiciary
This will be a flagship project and he will request Parliament to allocate funds to realize
transformation in the judiciary.

Expeditious disposal of land cases to address backlog

Land matters are critical issues in all courts across the country and the Judicial Service
Commission has conducted interviews and approved the appointment of 20 Land and
Environment Court Judges.

The Judiciary had devolved jurisdiction of land cases to Magistrates courts but there is a decision
challenging the same.

Alternative Dispute Resolution in criminal cases and the role of Elders in judicial matters,
The judiciary always allows reconciliation in misdemeanors but not felonies anrd that elders are
also used to help parties reconcile as demonstrated by a flag ship project in Kericho.
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Relationship of the judiciary with other arms of government,

He will encourage consultations with other arms of government and minimize conflicts that may
arise for want of consultations. The Courts have no jurisdiction to restrain Parliament from
legislating.

Objection of his nomination by Mr. Edward Kings Onyancha Maina,

Mr. Kings filed an appeal out of time and the other party filed an application to strike it out. He
Mr. Kings did not explain why he delayed to comply with the timelines stipulated in law and
wanted the court to exclude weekends in the determination of time for filing the appeal. The law
does not allow his argument and his appeal was struck out.

Objections by the residents of Ainamoi Constituency

He appeared before the Judges and Magistrates Vetting Board chaired by Mr.Sharad Rao to
respond to the same complain. He was asked to explain his decision in R vs Andrew Mueche
Omwenga case and averments that he was not respectful to the family of the deceased persons,
not sensitive to the members of the family, reduced the accusation against the accused from a

capital offence of murder to manslaughter.
The family of the deceased Hon. David Too, in their view they believed that there was sufficient
evidence to sustain a charge and sentence of murder. The Board sought his opinion in the manner
in which he handled the matter and if he should have excused himself from the case.

The nominee stated that the matter is Sub-Judice since the state filed a notice of appeal which
has not yet been decided.

The nominee was accused before the vetting board of tribalism because the accused was a Kisii,
an allegation that was dismissed by the Board.

The nominee stated that is a professional requirement that if a family or friend comes to court,
the judge should disqualify himself from the case. He did not personally know the accused
person and cannot even identify him now and the only thing he has in common with accused is
origin from the Kisii their ethnic group.

The nominee informed the Committee that he considered the evidence adduced at the trial and
reached the view that the accused proved the defence ofprovocation and reduced the charges to
manslaughter. Had he admitted the alternative defence of 'self defence' he would have acquitted
the accused. His decision was based on evidence before the court and the law.

The nominee stated that he dismissed the defence of "self defence", stating that if indeed the
accused person wanted to disarm the persons he shot, he should have then shot them elsewhere
to immobilize the persons.

The nominee noted that he does not subscribe to extra-judicial killings and was dealing with a
question of using reasonable force and that all the three people were armed with guns.
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Kiambaa Church case,

Hon.Justice Maraga was shocked fi om what he saw at the burnt church when he visited the
scene during the trial. If one reads his judgment he r,vill see how he agonized in that case
regarding the persons who were burnt to death in the church. He statecl that as a judge, he
could not decide cases on emotions but on the evidence addr-rced. In this case there was no
evidence fbr the court to find a conviction of the accused persons. FIe lamented the poor
investigations by the police in this matter.

The nominee stated that the Judiciary is not the only player in the justice system and as chairman
of the National Council on Administration of Justice; he will propose that members of
Parliament be represented in the Council.

Composition of the Judicial Service Commission where advocates representing the LSK
are actively involved in litigation,

This is an issue which has been discussed at the JSC but the Chief Justice has no powers to make
the decisions. There is need to discuss and find a way forward and if it requires amendments to
the law then he will not hesitate to propose the relevant amendments.

Disciplinary matters by the JSC against Judges and Magistrates,

There is need to be fair to everyone and the JSC cannot send a Judge home .A Judge can only be
removed by a petition to the President to set up a tribunal.

The CJ takes serious all complaints to the Judicial Service Commission but not all matters to the
JSC are referred to the President. Matters that are admistrative in nature are handled by the Chief
Justice.

He will strengthen the office of the Judiciary Ombudsman by proposing inclusion of
investigators.

He informed members that the Judiciary needs support from Parliament when it seeks funds to
implement its programmes. The Judiciary Training Institute will have a broadened curriculum to
address emerging issues including parliamentary affairs by inviting speakers from parliament.
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7.0 COMMITTEE'S OBSERVATIONS AND FINDINGS

7.1 Observations
The Committee having considered the curriculum vitae of Hon. Justice David Kenani Maraga
and having heard his subrnissions during the vetting made the following observations on his
nomination;

' That Hon. Justice David Kenani Magara was born on r 2thJanuary, l95l

' He holds a Master of Laws Degree (LLM) from the University of Nairobi; a Bachelor of
Laws Degree (LLB) from the same University, and a Diploma in Legal Practice from the
Kenya School of Law, he was admitted to the Roll of Advocates on the l6tl'of October
1978.

He is a member of the Chartered Institute of Arbitrators, London and the Law Society of
Kenya.

The nominee has presented papers in numerous seminars, conducted trainings in law, and
offered lectures at the University of Nairobi as a visiting lecturer. He also served as a
member of the Constitutional Review Task Force of the Seventh Day Adventist Church,
East Africa Union.

a

He is a senior legal professional with extensive experience in the Bar and on the Bench,
and with a nascent but growing interest in academia. He was admitted to the Roll of
Advocates 38 years ago, and has served as judge of Kenya's two Superior Courts for
about 13 years.

He is currently, the Presiding Judge of the Court of Appeal at Kisumu and the Chairman
of the Judiciary Committee on Elections.

He has previously served the Judiciary as the Chairrnan of a Tribunal appointed by His
Excellency the President of the Republic of Kenya to investigate the conduct of a Judge of
the High Court of Kenya; the Presiding Judge of the Farnily Division of the High Court at
Nairobi; and the Resident Judge, High Court of Kenya at Nakuru.

Before being appointed a Judge of the High Court, he was a legal practitioner in private
practice for twenty-five (25) years, engaged in civil and criminal litigation as well as
conveyancing matters. During that period, he was also a judge at the Nakuru Agricultural
Show Trade Stands from 1985 to 1990.

His contribution led to boosting of the Agricultural Society's Show activities and as a
reward, the Kenya Farmers Union sponsored him and others to attend the Royal
Agricultural Show in the UK in 1989. He also served as the Chairman of the Rift Valley
Law Society.

a

a

a

a

Jnstice and Legal A/fairs Conrntittee Report on Appointment of Chief Justice of the llepublic of Kenya October 2016
22



The nominee has a strong track record both in the Judiciary and private practice, where he

successfully served both as a professional and a leader. FIe is exposed to many different
facets of law, varied working environments, people, and communities making him a well-
rounded individual.

Both in legal practice and on the Bench, the nominee has made a significant contribution
to local and international jurisprudence as demonstrated in the Anguka, Julie Ward, Choge
and Mohammed Harshi Cases, among others detailed herein below. About twenty five
(25) of his judgments have been reported by the National Council for Law Reporting and
many more are pending publication.

He has demonstrated superior legal capability while defending landmark criminal cases

such as the Choge Murder Case, which ran for two years up to the Court of Appeal; the
Anguka Case (in relation to the Ouko Murder); and the Julie Ward Murder.

The Committee observed that the nominee has a proven strategic judicial and
organizational value-driven leadership and focus.

As the Presiding Judge of the Court of Appeal, Kisumu. He serves l4 Counties with a

total of 26 Judges of High Court, Environment and Land Court as well as Employment
and Labour Relations Court. Between October 2014 and June 2016, which is the period
under which served in that station, the Court disposed a total of 1,200 appeals and
applications.

The nominee is the Chair of the Bar-Bench Committee of the Kisumu Court of Appeal, as

well as the Chair of the Court Users' Committee. Under his leadership, the relationship
between the Bar and the Bench was tremendously enhanced with more advocates now
taking pauper briefs.

As the Resident Judge of the High Court at Nakuru, He was the Chairman of Court Users'
Committee, which regularly met and resolved bottlenecks in regard to the expeditious
disposal ofcases.

He was extensively involved in the welfare of prisoners as demonstrated by several visits
to Nakuru Main Prison and Naivasha Maximum Prison to check on the welfare of
prisoners and remandees. In 2010 he resolved a potentially explosive hunger strike that
had been staged by prisoners and remandees in protest against the manner in which they
were being handled by certain Magistrates and a Judge. Had the strike succeeded, it would
have caused substantial damage to public confidence in the Judiciary. On a subsequent
visit to that prison by the Court of Appeal Judges, the prisoners and remandees
commended him and his actions to those visiting Justices.

In the administration of justice, he realized the need for the training of Chiefs, Assistant
Chiefs, and Village Elders as the first ports of call by victims of sexual offences and on
the handling of evidence on sexual offences. He obtained World Bank funding, and got
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over 100 Chiefs, Assistant Chiefs and Village Elders trained. The Judges and Magistrates
Vetting Board commended him for that action and for taking steps to decongest prisons in
his region.

As Chairman of the Judiciary Committee on Elections (JCE),the predecessor of Judiciary
Working Committee on Election Preparations and after disposal of the election petitions
and appeals arising from the 2013 General Elections, pursllant to Article l0 of the
Constitution, the committee observed that he brought together all the Judges and
Magistrates who had heard those petitions and appeals; all the government institutional
stakeholders; representatives from the Law Society of Kenya; representatives from
political parties in Kenya; as well as representatives from Civil Society Organizations and
obtained their views on electoral law reform and issues which should be addressed for a
seamless electoral dispute resolution after the 2017 General Elections.

The Committee observed that in May 2012to August 2075, he served as Vice-Chairman
of the Judiciary Working Committee on Election Preparations (JWCEP).The JWCEP was
set up by the Hon. Chief Justice and tasked to liaise with other stakeholders in the conduct
of elections and to advise the Judiciary on how to efficiently and expeditiously deal with
the numerous election-related disputes then anticipated to arise from the 2013 General
Elections. He chaired over 50 Committee and Stakeholder Meetings; facilitated 5 training
sessions that equipped the Judges and Magistrates with skills and knowledge for the
expeditious and competent determination of election petitions and appeals. Under his
leadership, the Judiciary successfully determined 192 election petitions (including the
Presidential Petitions) and 84 appeals (a total of 276 matters) within the timeframes set out
in the Constitution.

The nominee is an accomplished trainer and facilitator, who has facilitated several
capacity-building sessions at the Judiciary Training Institute; the Law Society of Kenya's
Continuous Legal Education (CLE) workshops; as well as seminars and conferences at
other institutions. He is also a visiting lecturer at the University of Nairobi.

In Community service and probono, activities, he has been supporting Moi Children's
Home since the 1980s and St. Barnados Children's Home, Nairobi since 1996. He has and
continues to educate orphans and disadvantaged children, some of whom he has supported
up to University level. He has helped build Churches at Mwereni in Kinango area of
Kwale County; Yumbuni in Mutito Andei; Mutituni in Machakos County; Simerero in
Siaya County and others in Nakuru, Nyamira and Kisii Counties. In private practice; I
gladly handled several pro-bono briefs.

o

a
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7.2 Findings

After conducting the approval hearings, the Committee made the following findings;

l. Hon. Justice David Kenani Maraga has the requisite qualifications and vast experience
in the Judiciary which qualifies him for appointment to the position of Chief Justice of
the Republic of Kenya.

2. Hon. Justice David Kenani Magara, according to the records and information availed
to the Committee, has never been implicated in any issues that may lead to a

conclusion of lack of integrity on his part.

3. The candidate exhibited impressive knowledge of topical issues including
demonstrated understanding of administration and management principles required to
address the challenges facing the Judiciary. The nominee exhibited a proper
understanding of the doctrine of separation of powers which requires the three
branches of government to exercise their powers in a manner that respects their
respective constitutional teritories while upholding the rule of law and the principle of
checks and balances.

4. The Petition and objection to the appointment by Mr. Samson Ndenderu Kigamba
lacked merit because the nominee obtained the stay orders on behalf of his client (the
Defendant) and further that the nominee owed no duty of care to the petitioner who
was the plaintiff in the matter.

5. The Petition and objection to the appointment by the residents of Ainamoi
Constituency lacked merit because the nominee properly exercised his lawful judicial
discretion to reduce the charge against the accused from murder to manslaughter.

6. The petition and objection to the appointment by Mr. Edward Kings Onyancha Maina
lacks merit because Mr.Maina's appeal was properly dismissed for being filed out of
time.
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8.0 RECOMMENDATION OF THE COMMITTEE

THAT Pursuant to Article 166 (l) (a) of the Constitution of Kenya, the Publib Appointments
(Parliamentary Approval) Act, 20ll and Standing Order 216 (5) (0 of the National Assembly,
the Committee recommends that;

The House approves the nominatiou of Hon. Justice David Kenani Maraga for
appointment by H.E the President Justice of the Republic of Kenya.

a

Samuel Chepkong'a, M.P

(Chairperson)

DEPARTMENTAL COMMITTEE ON JUSTICE AIID LEGAL ATFAIRS

Id5",,,..e*.h+G zat6Dated this..
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MINUTES OF THE SITTING OF THE DEPARTMENTAL COMMITTEE ON JUSTICE
AND LEGAL AFFAIRS Hrto oN tHunsolv. t3rH octoerR. zot6 Rt +.oo p.l.,t.
IN COMMTTTEE ROOM 7. PARLIAMENT BUILDING

PRESENT

Hon. Samuel Chepkonga, M.p.
Hon. Priscilla Nyokabi, M.p.
Hon. Benson Mutura, M.p.
Hon. Neto Agostinho, M.p.
Hon. Ben Momanyi, M.p.
Hon. Bitok Kinua, M.P.

Hon. Charles Gimose, M.p.
Hon. Dr. Christine Ombaka, M.p.
Hon. Fatuma Ibrahim, M.p.
Hon. Florence Kajuju, M.p.
Hon. John M. Waiganjo, M.p.
Hon. Johana Ngeno, M.p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.p.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.P.

Hon. Peter Kaluma, M.p.

APOLOGY

Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hon. Boniface Otsiula, M.p

ABSENT

Hon. David Ochieng, M.p.
Hon. Kanghta Irungu, M.p.
Hon. John Njoroge Chege, M.p.
Hon. Kamoti Mwamkale William, M.p.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Sammy Koech, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

Chairperson

Vice Chairperson
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SECRETARIAT

Mr. Abenayo Wasike
Mr. Ahmed Salim
Mr. Denis Abisai
Ms. Mugure Gituto
Ms. Clare Jerotich
Mr. rStephen Nyakuti
Mr..lohn Mungai
Mr. Moses Kariuki

Clerk Assistant I
Clerk Assistant III
Legal Counsel

Legal Counsel II
Researcher

Audio Officer
Audio Officer
Sergeant-at-arm

Mlttl No.JLA.CJ.APP.t0 2O16:- PRELIMINARIES

The Chairperson called the meeting to order at 4.10 p.m. with a word of prayer from
Hon. Ben Momanyi, M.P. The Chairperson introduced the agenda of the meeting;
confirmation of the minutes of the previous meeting and the consideration of the report
on the vetting of the nominee to the position of the Chief Justice of Kenya, Justice
Davirl Kenani Maraga.

MIN No.JLA.CJ.APp. 1 l / 2016:-
THE PREVIOUS MEETING

The nainutes were confirmed as follows;

Metirrg held on 13th October 2016 at 10.00 a.m. was proposed by Hon. Fatuma Ibrahim
and seconded by Hon. Florence Kajuju, M.p

Meting held on 1lth october 2016 at 10.00 a.m. was proposed by Hon. Moses Cheboi
and seconded by Hon.Ben Momanyi,M.p

MIN No.JLA.CJ.APP.|2I2016:- ADOPTION oF THE REPORT oN THE
VETTING OF JUSTICE DAVID KENANI MARAGA
FOR APPOINTMENT TO THE POSITION OF THE
CHIEF JUSTICE OF THE REPUBLIC OF KENYA

The Committee considered the report, word by word, and it was confirmed that the
report represents the Committee's deliberations, views and findings. The repoft was
unanirnously adopted, with a recommendation that the House approves the nomination

2



of Hon. Justice David Kenani Maraga for appointment by H.E. the President as Chief
Justice of the Republic of Kenya.
The adoption of the report was proposed by Hon. Ben Momanyi, M.P and seconded by
Hon. Bitok Kirwa, M.P

MIN No,JLA.CI.APP.I3 /2016:. ADJOURNMENT

The meeting was ad at ten minutes past five otlock.

Signed
a

Date. \SltsiHLfir---k
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MINI CHAMBER. COUNTY HALL. PARLIAMENT BUILDINGS

PRESENT

Hon. Samuel Chepkonga, M.p. - Chairperson
Hon. Priscilla Nyokabi, M.P. - Vice Chairperson
Hon. Benson Mutura, M.P.
Hon. Neto Agostinho, M.P.
Hon, Ben Momanyi, M.P.
Hon" Bitok Kirwa, M.P.
Hon. Charles Gimose, M.P.
Hon. David Ochieng, M.P.
Hon. Dr. Christine Ombaka, M.p.
Hon. Fatuma lbrahirn, M.P.
Hon. Florence Kajuju, M.P.
Hon. Kang'ata Irungu, M.P.
Hon. John M. Waiganjo, M.p.
Hon. John Njoroge Chege, M.p.
Hon. Johana Ngeno, M.P.
Hon. Kamoti Mwamkale William, M.p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.P.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.P.
Hon. Peter Kaluma, M.P.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Sammy Koech, M.P.
Hon. Tom J. Kajwang', M.P.
Hon. William Cheptumo, M.p.

APOLOGY
Hon. Olago Aluoch, M.P.
Hon. Njoroge Baiya, M.P.
Hon. Boniface Otsiula, M.p.



I Ms. Mugure Gituto
Ms. Clare Jerotich

Mr. Stephen Nyakuti
Mr. John Mungai
Mr. Andrew Jumanne

Mr. Moses Kariuki
Mr. Stanley Lagat

Legal Counsel II
Researcher

Audio Officer
Audio Officer
Sergeant-at-arm

Sergeant-at-arm

Sergeant-at-arm

MIN No.JLAICJ.APP.07I20 I 6 PREI,I ARIES

The Chairperson called the meeting to order at 10.00 a.m. with a word of prayer from Hon.
(Bishop) Mutua Mutemi, M.P. The Chairperson introduced the agenda of the meeting; the
vetting of the nominee to the position of the Chief Justice of Kenya, Justice David Kenani
Maraga. The Chairperson reminded Members that in line with the Committee's resolution during
the previous meeting, the vetting will take around two hours, and that Members will confine
themselves to questions relevant to the suitability or unsuitability of the nominee as per the
vetting structure and questions filed for reference.

MIN No.JLA./CJ.APP.08/20 I 6 :- OF
KENA NI MARAG FOR THE SITION O THE

E OF' REPU

The Committee interacted with the nominee on a number of issues. Some of the issues raised and
responded to include the following:

on the vision of the nominee for the 2lst century Judiciary:
I ' He stated that his vision arises from the experience in practice and as sitting as a judge.

He informed the Committee that in practice he noted a lot of shortcomings. For example
cases which drag on for years. FIe stated that a backlog of cases has an effect on the
investment, business and the economy as a whole. Therefore his vision is to eliminate
backlog.

2' He also stated that he is looking forward to ensure that judicial officers and the entire
judiciary staff to work together as a team to serve litigants before them and understand
that they are there to serve citizens-no leader can succeed if he doesn't carry staff with
him.

3' Digitization of records and automation of the proceedings of the court is also one of the
things he is looking forward to implement.
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On Corruption in the judiciary, he stated that

1' It has permeated into all the sectors in Kenya and the judiciary is not an exception. He
explained that com-rption in the judiciary is both real and perceived because those who
lose cases sometimes develop a negative notion against the integrity of the judges.

2. The JSC relies on the office of the ombudsman to receive cornplaints from the public and
which is currently headed by a chief magistrate. He proposed that it should be led by a
judge, retired or serving with its own secretariat and investigating officers.

on the periodic vetting of judges and magistrates, he stated that;

He does not agree with that idea as, in his opinion, it would create fear among judicial officers.
He br:lieves that we don't need to have vetting on a regular basis and that the JSC can do the job
through strong internal mechanisms.

On the Judiciary issuing injunction against Parliament and the Executive, he stated that;
l. All organs of the government are accountable to the people.
2. All arms of government should respect each other and have dialogue to avoid conflicts.
3. The courts have no jurisdiction to stop parliament from legislating
4. On disciplinary issues under article 165, Parliament sits in a quasi-judicial process which

requires a fair hearing.
He stated that the cases before the judiciary are often where the petitioler feels that he has
not being given a fair hearing.

On the rights of accused persons for serious crimes such as terrorism and in light with
protection of families, fair hearing and despite the fact that those found guilty should bc
accountable for their crimes, he stated that;

In criminal cases there are several factors that the court must take into consideration with regard
to criminal procedure. The courts are not involved with people who are brought before them by
the police. However, on extra-judicial killings, if we don't adhere to the law there will be
problems.

on the extreme religious beliefs and the rights of women, he stated that;

l. He asserted that he was a Christian living in Kenya and working in the judiciary.
2. He was not a fanatic and that he respects other peoples, rights.
3, Kenyans have a constitution with an elaborate bill of rights and his duty is to ensure that

all people from all religions have their rights protected as provided for under the
constitution but as long as they do not interfere with the rights of other people.
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4. He is a liberal thinker.

On death penalty he stated that the court cannot legislate and the abolition of death penalty is
not something that the judiciary can do, it is a fundamental issue that should be dealt with by
Parliament.

On the lack of landmark decisions on issues of public interest that should be done by the
Supreme Court on issues such as homosexuality, abortion among other relationships, he
stated that;

l. 'fhe court is where the tire meets the road and Acts passed by Parliament cannot deal with
every situation and that when the court is faced with a situation where there are no
express provisions, within the framework of that provision in question, the courts can
come up with principles which can be applied.

2. Where the courts have gone too far, this has been overruled by parliament through
legislation.

On American jurisprudence, with regard to the American system where with the realism
school of thought the law is not clear until it is pronounced by the court.

He declared that he subscribes to the sociological school of thought that is within the social
context and does not agree with the American school of thinking on the same.

On ADR in criminal casesl he stated;
1. ADR may be allowed only in minor cases.

2, May recommend reconciliation in misdemeanors.
3. Felonies cannot be subjected to ADR or reconciliation.

on his ruling in the Kiambaa church casel he stated that;

Even in the judgment he agonized on what had been done in that case, anyone with
human feeling could feel the impact of what happened to the burnt church.

2. As a judge, he stated that he cannot decide cases on emotions and evidence placed before
him could not find a conviction due to poor investigations.

3 The judiciary is not the only player in the justice system. As the chairperson of the
National Council of Access to Justice, he will propose that MPs have a representative to
the Council.

On the issue of lawyers who are commissioners of JSC being allowed to practice before
judges and magistrates appointed by them, he said that;
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This is an issue which has been discussed at the JSC but the Chief .lustice has no powers to make
the decisions. There is need to discuss and find a way forward ancl if it requires amendments to
the law then he will not hesitate to propose the relevant amendments.

OBJECTIONS AGAINST THE NOMINEB

On a petition by Samson Ndenderu Kigamba Esquire:
' Where the petition alleges that as a result of the stay order by Mr. Maraga when Mr.

Maraga was acting for the defendant, the complainant who was then the plaintiff lost his
engine, the nominee reported that he was acting in under for and in the best interests of
his client, and not the petitioner. Not only that, he stated that he has never been
summoned by the disciplinary commission or the Law Society of Kenya on this issue as
alleged by the petitioner.

On a petition by Edward Kings Onyancha Maina:

' Where the petition alleges, among others, that Mr. Maraga caused backlog of cases, he
stated that the complainant filed a notice of appeal application out of time. The other sicle
applied to strike it out. The application was dismissed. The nominee therefore does not
understand how that can cause a backlog.

on a petition by Residents of Ainamoi constituency in Kericho county:
The petitioner alleges that the judge was not respectful to the family of the deceased persons, and
that he reduced the accusation against the accused from a capital nature to manslaughter. In their
view, there was sufficient evidence to sustain a sentence of murder.

1' The nominee stated that the state filed a notice of appeal, and the appeal has not been
decided. The matter is sub-Judice.

2' It is an unfortunate case and that before the Judges and Magistrates Vetting Board he was
accused of tribalism because the accused was a Kisii like the judge himself. This was
however dismissed by the vetting board.

3' The nominee further stated that the accused person was not known to him personally.
4' FIe was dealing with two defences; self-defence and provocation. Self-defense is an

absolute defence. In dismissing the defence of self-defense, the judge reported that if the
accused wanted to disarm the person, he should have shot them elsewhere to immobilize
the person. That statement was not because the judge was insensitive, but he was in the
consideration of the facts.
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5' He reported that he does not at all subscribe to extra-judicial killings and that he deal with
cases on the evidence and the law. That was the case when he admitted the second
defence of provocation which led to the charge of manslaughter.

N CJ 09t20 CO EE'S O VATIO S AND F'I INGS

The committee having conductecr the approval hearing, made the followi ng observations and
Findings;

l ' That Hon' Justice David Kenani Maraga hacl the requisite qualifications and vast
experience in the Judiciary.

2' That, according to the records availed to the Public Service Commission and the
Committee, Justice David Maraga is not involved in any issues that may lead to his
lacking integrity.

3' That the candidate exhibited impressive knowledge of topical issues including those
touching on administration, management and challenges that he will need to address to
implement the Judiciary transformation framewo rk.

4' That the nominee, according to the best of the knowledge of the Committee, has not been
convicted of any offence with regard to contravention of Article 75 of the Constitution.5' Hon' Justice David Kenani Maraga has the requisite qualifications and vast experience in the
Judiciary which qualifies hirn for appointnrent to the position of Chief Justice of the Republic of
Kenya.

6' The Petition and objection to the appointment by Mr. Samson Ndenderu Kigarnba lacked merit
because the nominee obtained tlie stay orders on behalf of his client (the Defendant) and further
that the nominee owed no duty of care to the petitioner who was the plaintiff in the matter.

7 ' The Petition and objection to the appointrnent by the residents of Ainamoi constituency lacked
merit because the nominee properly exercised his lawfuljudicial discretion to reduce the charge
against tlre accused from murder to manslanghter.

8' The petition and objection to the appointment by Mr. Edward Kings onyancha Maina lacks merit
because Mr.Maina's appeal was properly dismissed for being filed out of tirne.

The Committee also considered the attached curriculum vitae of the nominee and by majority
approved the nomination of Justice David Kenani Maragafor appointment by H.E. the president
as the Chief Justice of the Republic of Kenya.

6

MIN No.JLA. /2016:- ADJOURNMENT



The meeting was adjourned at forty five minutes past twelve o'clock. The next sitting scheduled
for 4pm, l3th October 2016 at Committee Room 7, Parliament Building.

Signed ,.
( )

Date I ).s.$*
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BUILDING

PRESENT

Hon. Samuel Chepkonga, M.p.
Hon. Priscilla Nyokabi, M.p.
Hon. Benson Mutura, M.p.
Hon. Neto Agostinho, M.p.
Hon. Ben Momanyi, M.p.
Hon. David Ochieng, M.p.
Hon, Fatuma Ibrahim, M.p.
Hon. Florence Kajuju, M.p.
Hon. Kang'ata Irungu, M.p.
Hon. John M. Waiganjo, M.p.
Hon. Kamoti Mwamkale William, M.p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.p.
Hon. Peter Kaluma, M.p.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

APOLOGY

Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hon. Boniface Otsiula, M.p.
Hon. John Njoroge Chege, M.p.

ABSENT

Hon. Charles Gimose, M.p.
Hon. Dr. Christine Ombaka, M.p
Hon. Bitok Kinrua, M.p.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.p.
Hon. Sammy Koech, M.p.
Hon. lohana Ngeno, M.p.

Chairperson

Vice Chairperson
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SECRETARIAT

Mr. Abenayo Wasike
Mr. Ahmed Salim
Mr. Denis Abisai
Ms. Mugure Gituto
Ms. Clare Jerotich
Ms. Rehab Chepkilim
Mr. Moses Kariuki

Mr. Stanley Lagat

TN ATTENDANCE

Mr. Ezra Chiloba
Ms. Betty Sungura
Mr. Marjan Hussein
Mr. Osman Ibrahim
Ms. Jane Gitonga
Ms. Moses Kipkogei

Clerk Assistant I
Clerk Assistant III
Principal Legal Counsel
Legal Counsel II
Researcher

Audio Officer
Sergeant-at-arm

Sergeant-at-arm

CEO, IEBC

Dep. CEO, IEBC

Dep. CEO, IEBC

Director Finance, IEBC
M/P, IEBC

Legal Officer, IEBC

MIN No.JLA.CJ.App.0l/2016:- PRELIMINARIES

The Chairperson called the meeting to order at 10.50 a.m. with a word of prayer from
Hon' Robert Mutemi, M.P. The Chairperson introduced the agenda of the meeting; as
consideration of the Institute of Directors of Kenya Bill, 2016, consideration of the
vetting structure and questions for the nominee to the position of the chief lustice ofKenya, and meeting with Independent Electoral and Boundaries Commission
Secretariat.

The Committee considered the Institute of Directors of Kenya Bill, 2016. The Committee
did not propose any amendments.

.,
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MIN No.JLA.CJ.App.03 /2016:-

JUSTICE OF KENYA

The Committee, having received communication that Justice David Kenani Maraga,s
name was fonnrarded to the National Assembly for approval as the next Chief Justice of
Kenya, considered the vetting structure in line with the public Appointments
(Parliamentary Approval) Act and in line with known best practices and resolved that
during the vetting of the nominee which was scheduled for the 13th of Octobe r 2016,
Members will ensure that questions asked by any Member will not be repeated by
others and as much as possible, the vetting should take around two hours, time.
Members also went through the memoranda submitted by the public in response to a
request by the clerk of the National Assembly through the print media.

MIN No.JLA.CJ.App.04 / 2016:-

SECRETARIAT

The Committee met with the Secretariat of the Independent Electoral and Boundaries
Commission (IEBC). It was noted that the meeting was arranged in response to a letter
by the IEBC secretariat requesting for audience. The Chief Executive Officer of the IEBC
gave a brief presentation to the Committee on the Implications of the Election Laws
Amendment Act on Preparations for 20L7 General Elections. The Committee, however,
asked the IEBC secretariat to meet the Committee on Tuesday, l3th October 2016 when
the secretariat will be more prepared.

MIN No.JLA.CJ.APP.OS, 2016:- ADJOURNMENT

The meeting was adjourned at forty five minutes past twelve oUock.

MIN.No.JLA.CJ.App.06 I 2016 DATE OF NEXT MEETING
The next meeting d on Thursday 13th October, 2016 at 10.00 a.m

Signed..
(Chairperson)
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Telcgraphic Address
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and date
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Speoker of the Noiionol AssemblY
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RE: APPROVAL OF APPOINTMENT. CHIEF JUSTICE OF KENYA

Reference is mode to the obove subject motter

Following inierviews by ihe Judiciol Service Commission to fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni
Morogo, I om now forwording the Nome of Hon. Mr. Justice Dovid
Kenoni Mclrogo for considerotion ond opprovol by Porlioment os per
the requiremeni of Article 166(l)o of the Constitution of Kenyo 2010.
This will pove the woy f or his <lppointment by His Excellency the
President to be the Chief Justice of Kenyo.

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. Mr. Justice Dovid Kenoni
Morogo for considerotion for oppointment os Chief Justice.

Yours
-,(.-

->

frs\ f^L-
JOSEPH K. KINYUA, EGH

CHIEF OF STAFF AND HEAD OF PUB IC SERVICE

Encl.
UU. Mr. Justin Bundi, CBS

Clerk of the Notionol Assembly of Kenyo
Porlioment Buildings
NATROB!

.'t-,\

U rvl u



THE PRESIDENCY

EXECUTIVE OFF'ICE, OF THE PRESIDENT

CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE
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t'lon. Justin Muturi, EGH. IVIP
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Reference is mode to the obove subject motter.

Following interviews by the Judiciol Service Commission to fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni
Morogo, I CIm now forurording the Nome of Hon. Mr. Justice Dovid
Kenqn! Morogo for considerotion ond opprovol by Porlioment os per
the requirement of Article 166(l)o of the Constitution of Kenyo 2010.

This will pove the way for his oppointment by His Excellency ihe
Presicient to be the Chief Justice of Kenyo.

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. Mr. Justice Dovid Kenoni
Morogo for considerotion for oppointment os Chief Justice.

Yours

JOSEPH K. KINYUA, EGH

CHIEF D HEAD OF P LIC

Encl.
cc: Mr. Juslin Bundi, CBS

Clerk of the Nolionol Assembly
Porlioment Buildings
NAIROBI
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I'eleplro ne: N airo bi 2221.221

Email: i scsccrctariat6)irrd rciarr'. l,o.kc

When replying please quote:

ISC.l/4
Letter of Transmittal

His Excellency Hon. Uhuru I(enyatta, C.G.H.,
The President of the ltepublic of I(enya and Commander-in-Chief
of the i(enya Defense Forces,
Office of the President,
I{arambee House,
NAIROBI.

JUDICIAI- SER\TICE COMM.ISSICN

P. O. BOX40048-00100

J.\AIBOEI

22",1 Septemberr 2016

STATE HOUSE

2 2 sEP 201$

SECRET REGIS-TIfY
ETECE]T\TEI}

NAIROt3I, I<ENJYA

ffi

Your Excellency,

RE: RECOMMEDATION FOR APPOINTMEN.I.TO TFIE OFFICE OF
E F
DAVID KENANI N{ARAGA

On behalf of the Judicial Service Commission, I have the honour to forward to
Your Excellency, the attachment containing the fecommendation for the appointment to
tlre above stated office of Hon. Mr. Justice David Kenani Maraga National Identity
Card No. 0330884 to be made by Your Excellency subject to the approval by the National
Assembly in accordance with the Provisions of Article 166 (1) (^) of the Constitution of
Kenya.

f'he Commission has undertaken the process with utmost transparency and as per
the mandate confetred upon it by the Consdrution and Judicial Service Act,2071 and with
tangible participation of the sovereign people of I(enya.

Thank you.

Yours faithfully
F

LS*
FIon. Prof. Margaret I(obia, PhD, CBS,

ACTING CHAIRPERSON,
JUDICIAL SERVICE COMMISSION.

\,A}{ts



REPUBLIC OF KEI\I-YA

DIC CO

RECOMMENDATION

One (1) post was declated vacant anci subsequently advertised b), the .)udicial Service

Commission under Ad.rertisement No. V/No. 6/201,6. Thirteen (13) app[.cations were

teceived and ali the applicants were shortlisted and called for intervie'vs. Tu,'elve (12)

candidates appeared for interviews and were interviewed accotdingly.

The Comrnission recommended that:

Hon. Mr. Justice David Kenani Malzrga National Identity Card No. 0330884 be appointed

to the post o[ Chief Justice of the Republic of I(enya.

The detarled report of rhe recruitment and selection pfocess is annexed

COMMISSIONERS SIGNATURE

r

1. Hon. Ptof. Margatet I(obia, PhD, CBS,

Acting Chairperson.

2. Hon. Emily Ominde,
Cc.rmmissioner.

.9-
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3. Hon. Prof. Githu Muigai, EGH, SC,.Attotney Generai

Commissioner.

4. Hon. Mr. Justice M.A. Watsame,Judge of Appeal

Commissioner.

5. Hon. Ptof. Tom O. Oiienda, SC

Commissioner.

6. Hon. Mr. Justice A.O. Muchelule, Judge of the High Coutt -------
Commissioner.

1. Hon. Ms. Winne !7. Guchu

Ccmmissioner.

B. Hon. Mt. ICpngetich Arap Korir Bett

Commissionet.

9. Hon. Metcy Mwarah Deche

esmndgslqlier.

Ul,w,*,:
Hon. Mrs. Anne A. Amadi,

3) "dDated:
hlL
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REPUBLIC OF KEIVYA

SE

ANNEXTURE

THE REPORT OF THE JUDICIAL SER\IICE COMMISSION OF KEI\TYA ON THE
RECRUITMENT AND SELECTION PROCESS FOR THE CHIEF JUSTICE OF THE

REPUBLIC OF KENYA

SUBMITTED TO HIS EXCELLENCY THE PRESIDENT OF THE REPUBLIC OF KENYA

ON 22ND SEPTEMBER, 2016

DATED 22ND SEPTEMBER, 2016

a Page 1 of 7
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INTRODUC:|ION

i. 'fhe Chief Justice / President of the Supreme Court Ilon. Justice Dr. Willy M. Mutunga, D

jur, E.G.I{., S.E.G.H., retired on 16'l'June,2016.

NOTICE OF VACANCY

2. Subsequently, the Judiciary declared the vacancy in the Office of the Chief Justice of the

Republic of Kenya pursuant to Section 3(1), Part II, First Schedule of the Judicial Service

Act, No. 1 of 2011.

ADVERTISEMENT

3. 'lhereafter, on 17'l'June, 2016 the Judicial Service Commission advertised the vacant position

of Chief Justice of the Republic of Kenya in accordance with the provisions of Section 3,

Part [, First Schedule of the Judicial Service Act, No. 1 of 2011.

4. The deadline set out in the advertisement for subrnission of applications was 7th July, 2016 at

5.00 p.m. However, subject to Gazette Notice No. 4954 of 1" July, 2016 declaring 7th July,

2016 aPublic Holiday (Idd - Ul -Fitr) the deadline was extended to 8'h July, 2016.

5. A total of thirteen (13) applicants responded to tl-re advertiscment as follows:-

List of applicants for the position of Chief Justice

S/No Name of Applicant I.D. / Passport No.
1 Hon. Mr. Justice Alnashir R.M. Visram 10t'l7186
2 Hon. Mr. Justice David Kenani Maraga 033 0884

3 Hon. Justice Dr. Smokin Charles Wanjala 2093616
4 I-Ion. Lady Justice Roselyn Naliaka Narnbuye 0213374
5 Hon. Mr. Justice Amraphael Mbogholi Msagha 546869r
6 Prof. Makau Mutua A1695101
7 David Mwaure Waihiea 188901s

8 Hon. Mr. Justice (Rtd) Aaron Gitonga Ringera. 4826426

9 Philip Nzamba Kitonga 48399s0

l0 Lucy Wania Julius t0252584
11. Hon. Justice Prof. Jackton Boma Oiwang 7 tt2666
t2 Paul Andrew Kongani Udoto Kongani 20459152
l3 Amb. Daniel Waisiko Wambura t079337 s
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ITEVIEW OF APPLICATIONS

6. Pursuant to Part III, First Scheclule of the Judicial Service Act,2011 the Judicial Service

Cornmission at its meeting of i2'r'JuIy,2016 reviewed all the applications for completeness

and compliance with Constitutional and statutory requirements and shortlisted six (6)

candidates as follows:-.

Shortlisted Candidates

S/No Name of Applicant
I Hon. Mr. Justice Alnashir R.M. Visram
2 Hon. Mr. Justice ael M a Mbo ti

J Hon. Mr. Justice David Kenani
4. Philip Nzamba Kitonga
5 I-Ion. Lady Justice Roselyn Naliaka Nambuye

6. Hon. Justice Dr. Smokin Charles Wan ala

'Ihe Commission's meeting held on 14'r'July,20l6 scheduled the six (6) candidates for7

interview as indicated below:-

Schedule of interview fot shortlisted candidates

8. Pursuant to Section 9, Part III, First Schedule of the Judicial Service act, No. 1 of 2011,

the Commission published the narnes of the applicants and shortlisted candidates in the print

media and the Kenya Gazette. The shorllisted candidates were accordingly notified of the

dates of interviews.

S/lllo Name of Applicant Day/f)ate of Interview Time for the
Intervierv

I Hon. Mr. Justice Alnashir R.M.
Visram

Monday
2918120t6

9.00 a.m.

2 Hon. Mr. Justice Amraphael Msagha
Mboeholi

Tuesday
30lBl20r6

9.00 a.m.

3 Hon. Mr. Justice David Kenani
Maraga

Wednesday 3l18/2016 9.00 a.m

4 Philip Nzamba Kitonga Thursday
119120t6

9.00 a.rn

5 Hon. Lady Justice Roselyn Naliaka
Nambuye

Friday
219/2016

9.00 a.m

6 Hon. Justice Dr. Smokin Charles
Waniala

Saturday
31912016

9.00 a.m

Page 3 of 7



INTERVIEWS

9. The interviews commenced on 29th August,2016

10. The criteria used to evaluate qualifications of individual applicants is provided under Part V,

First Schedule of the Judicial Service Act, No. 1 of 2011.

77. On the 29'h August,2016 the High Couft Constitutional Petition No.314 of 2016 ordered

that the Judicial Service Commission re-consider all applicants who had not been shortlisted

for the position of Chief Justice.

12. Following the above order which was served upon the Commission on 29'l' August, 2016, the

Comrnission at its meeting held on the same day, reviewed the applications of applicants who

had not been shortlisted and resolved that they all be invited for interview.

13. The interview schedule was a accordingly revised to include all applicants as follows:-

Revised intetview Schedule for the position of Chief Justice:

SA{o. Name of Applicant I.D. /
Passport No

Day/Date of
Interview

Time for the
Interview

I I{on. Mr. .lustice Alnashir R.M
Visram

t0t71 186 Monday
2918/20r6

9.00 a.m

2. Hon. Mr. Justice Amraphael Msagha
Mboehoti

5468691 Tuesday
30/8/2016

9.00 a.m

3 Ifon. Mr. Justice David Kenani
Maraga

033 0 884 Wednesday
31/8/2016

9.00 a.m

4 Philip Nzamba Kitonga 483 99s0 Thursday
t/9/20t6

9.00 a.m.

5 Hon. Lady Justice Roselyn Naliaka
Nambuye

0213314 Friday
2/9/2016

9.00 a.rn

6. I-Ion. Justice Dr. Smokin Charles
Waniala

2093616 Saturday
3/9/2016

9.00 a.rn.

't Paul Andrew Kongani Udoto
Kongani

20459152 Monday 5/9/2016 9.00 a.m.

8 Hon. Mr. Justice (Rtd) Aaron Gitonga
Ringera.

4826426 Tuesday
619/20t6

9.00 a.m.

9 Amb. Daniel Waisiko Wambura t0793375 Wednesday
719/2016

9.00 a.m.

10 David Mwaure Waihiga 1889015 Thursday
819/2016

9.00 a.m.
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t1 Hon. Justice Prof. Jackton Boma
Olwang

1112666 Monday
1219120t6

9.00 a.m.

12. Lucy Wanja Julius 10252584 Tuesday
13/9/2016

9.00 a.m,

13. Prof. Makau Mutua A169s101 Wednesday
r4/912016

9.00 a.m.

;

14. The candidates were accordingly notified and the revised interview schedule published in the

print media and Kenya Gazette.

15. Candidate No. 10 on the revised interview schedule David Mwaure Waihiga wrote to the

Commission withdrawing his candidature.

16. Candidate No. l1 (Hon. Justice Prof. Jackton Boma Ojwang) was rescheduled to Thursday

l5th September, 2016 subject to Gazette Notice No. 7315 dated 9tl'September,2016 which

declared 12th September, 2016 a public holiday (Idd-U1-Adha).

17. The total number of candidates who appeared for interview was twelve (12)

INTERVIEWS

18. The intenriews were conducted between 29'h August and 15tl' September,2016 at the

Supreme Court Library.

19. The Commission exetcised ;1us diligence and contacted the following vetting bodies for

confidential reports on the candidates; I(enya Revenue Authoriry, High Education Loans Board,

Law Society of I(enya, Directorate of Criminal Investigation, Advocates Complaints

Commission, Ethics and Anti Cornrption Commission and Nation^1 lqlelligence Service.

Members of the public wete also invited to submit any information of interest on any of the

candidates. Several complaints / information were received from the members of the public.

They wete admitted, processed and forwarded to the tespective candidates for response. The

patticular candidates responded and the responses same we.re considered in evaluating and

nominating the best candidate for the position.

I
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NOMINATION

20. At the conclusion of the exercise and pursuant to Article I66(1)(a) and Article l7\(l) (a) of
the Constitution of Kenya as read with Section 14,Part V, First Schedule of the Judicial

Sen'ice Act, No. 1 of 2011 the Judicial Service Commission recommends Hon. Mr.
Justice David Kenani Maraga Judge, Court of Appeal National Identity Card No.

0330884 for appointment as Chief Justice of the Republic of Kenya.

COMN/trSSIONERS SIGNATURE

1. Hon. Prof. Margaret Kobia, PhD, CBS,
Acting Chairperson.

2. Hon. Emily Ominde,
Commissioner.

3. Hon. Prof. Githu Muigai, EGFI, SC, Attorney General
Commissioner.

4. Hon. Mr. Justice M.A. Warsame, Judge of Appeal
Commissioner.

5. Hon. Prof. Tom O. Ojienda, SC

Commissioner.

6. Hon. Mr, Justice A.O. Muchelule, Judge of tho I-Iigh Couft
Commissioner.

1. Hon. Ms. Winnie W. Guchu

Commissioner.

B. Hon. Mr. Kipngetich Arap Korir Bett
Commissioner.

9. Hon. Mercy Mwarah Deche

Commissioner.
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SECRETARY / CHIEF- REGISTRAR OF THE JUDICIARY

Hon. Mrs. Anne A. Amadi,

?: ^ol 7-o4Dated
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E,XECUTIVE, OFFICE OF'fI]E PRE,SIDEI'JT
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Hon. Justin Muturi, EGH. MP

Speoker of the Noiionol AssemblY
Porlioment Builcjings
NAIROBI
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RE: APP ROVAL OF APP OINTMENT - C IEF JUSTICE OF KENYA

Reference is mode to the obove subject motter

Following interviews by the Judiciol Service Commission to fill the
position of Chief Justice, ond the consequent selection of Dovid Kenoni

Morogo, I cm now forwording the Nome of Hon. Mr. Justice Dqvid

Kenoni Morogo for considerotion ond opprovcrl by Porlioment as per

the requirement of Article 166(1)o of ihe Constitution of Kenyo 2010.

This will pave the way f or his oppointment by His Excellency the
President to be the Chief Justice of Kenyo.

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. lvlr. Justice Dovid Kenoni

Morogo for considerotion for clppointment os Chief Justice'

Yours

JOSEPH K. KINYUA, EGH

CHIEF O F STAFF AND HEAD OF PUBLIC SE RVICE

Encl.
Mr. Justin Bundi, CBS

Clerk of the Notionol Assembly of Kenyo
Porlioment Buildings
NAIROBI
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No. 33 of 2o11 [Rev. 20l2l
Public Appointments (Parliamentary Approual) Act, 2}ll

fissue 1] 8

SCHEDULE
[Section 6(8).]

CRITERIA FOR VETTING/APPROVAL OF NOMINEES FOR
APPOINTMENT TO PUBLIC OFFICE BY PARLIAMENT

OUESTIONNAIRE

Notes:

a) This questionnaire applies to appointments to public office
arising by or under the Constitution or any other law where
parliamentaqr approval is required.

b) The questionnaire shall be used by the relevant parliamentarJr
committee to vet a nominee appearing before the committee in
the process of parliamentary approval.

c) The questionnaire shall be filled and submitted by the
nominee to the relevant parliamentary committee through the
Clerk of the relevant House of Parliament on or before a date
set by the committee.

d) The submission of false information in the questionnaire is an
offence and may result in prosecution.

e) Any form of canvassing by a nominee shall lead to
disqualilication.

0 The nominee must answer all the questions.

1. Name: DAVID KENANI MARAGA......

2. Position: CHIEF JUSTICE OF THE REPUBLIC OF KENYA..

3. Sex: MALE....................o.o.............oo.......t..r..'.......................



t

,

a1

lr

L2. Postal Address: P.O. BOX 7O(}-OOSL7

4. Date of Birth: LZlOll l95L IN BOSOSE VILLAGE OF
NYAMIRA COUNTY

5. Marital Status: MARRIED WITH THREE CHILDREN

6. Daytime phone numb er: O72l A44 844..............................

7. Mobile phone number: O72l A44 844

8. Email Address : dkma taga@tnail. com.........................

10. PIN Number: AOOO2243O3V...................................o.....

1 1. Nationality: KENAYAN...............o...o...........r.................

2
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J 13. Town/City: NAIROBI..................................................

L4. Knowledge of Languages: EKEGUSII, KISWAHILI and
ENGLISH

15 . Education: (List, in reverse chronological order, each
university, college, or any other institution of higher education
attended and indicate, in respect of each, the dates of
attendance, academic award obtained, whether a degree was
awarded, and the dates on which each such degree was
awarded).

1. MASTER OF LAWS
OF NAIROBI;

ILL]$II-?O 1 O-2 O 1 2-U N TVERSTTY

2. DIPLOMA IN LEGAL PRACTICE-1977-I97A_KENYA
SCHOOL OF LAW;

3. BACHELOR OF LAWS (LLB) 197+L977-VNTVERSTTY
OF NAIROBI;

4. EAST AF'RICAN ADVANCED CERTIFICATE
EDUCATION-1972.L973-KISII HIGH SCHOOL;

OF

5. EAST AFRICAN SCHOOL CERTIFICATE-1968- I97L;

6. CERTTFICATE OF pRrMARy EDUCATTON (CpE) -1961-1967-SIRONGA D.E.B PRIMARY SCHOOL.

3
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Employment Record: (List in reverse chronological order all
government agencies, business or professional corporations,
companies, firms or other enterprises with which you have
been affiliated as an officer, director, partner, proprietor,
employee or consultant)

L. 2OL1 TO DATE-.'UDGE OF COURT OF APPEAL;

2. 2OO3 TO 2O1I-.IUDGE OF HIGH COURT;

3. 1999 TO 2OO3-PRIVATE LEGAL PRACTICE-MARAGA
& CO. ADVOCATES;

4. 1988 TO Iggg-PRIVATE LEGAL PRACTICE-BOWRY,
MARAGA & CO. ADVOCATES;

5. L979 TO 1988-PRIVATE LEGAI._MARAGA & CO
ADVOCATES;

6. L97A TO L97g-LEGAL ASSISTANT-IONES & JONES
ADVOCATES.

L6. Honours and Awards: (List any scholarships,
fellowships, honorary degrees, academic or professional
honours, honorary society memberships, military awards and
any other special recognition for outstanding service or
achievement and in respect of each, state the date of award
and the institution or organization that made the award).

L7 . Professional Association (where applicable): (List all
professional associations of which you are or have a member

4
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and give any positions held and the respective dates when
each such position was held).

Al KENYA MAGISTRATES & JUDGES ASSOCIATION-2OO3
TO DATE;

B) LAW SOCIETY
RIFT VALLEY
1978 TO DATE;

KENYA_ L987 . Lg8g.CHAIRMAN-
SOCIETY-MEMBERSHIP FROM

OF
LAW

18

19

C} MEMBER-CHARTERED INSTITUTE
ARBITRATORS-LONDON _2OL3 TO DATE;

OF

. Memberships: (List all professional, business, fraternal,
scholarly, civic, charitable or other organtzations, (other than
those listed in response to Question 16) to which you belong
or have belonged).

a) RIFT VALLEY SPORTS CLUB;

bI ELDER NAIROBI CENTRAL SEVENTH.DAY ADVENTIST
CHURCH;

c) ADVENTIST MEN ASSOCIATION-NAIROBI CENTRAL
SEVENTH.DAY ADVENTIST CHURCH;

. Published writings: (a) List the titles, publishers and
dates of books, articles, reports, letters to the editor, editorial
pieces or other published materials you have authored or
edited.

5



a) NUMEROUS JUDGMENTS IN THE COURT OF APPEAI.-
2OI1 TO DATE;

b) CHAITTER ON "Scrutiny in Electoral Disputes: A Kengan
Judicial Perspectiue," IN THE BOOK: 'Balancing the Scales
of Electoral Justice: Resoluing Dsputes from the 2013
Elections in Kenga and the Emerging Juisprudence.'
EDITED BY DR. COLLINS ODOTE AND DR. LINDA
MUSUMBA; FEBRUARY 2OL6;

c) NUMEROUS JUDGMENTS IN HIGH COURT-?OO3 TO
2oLL;

d) PAPER ENTITLED-(Electoral Dispute Resolutlon: The
Kengan Experlencd' PRESENTED TO THE ZAIIZIB.ARI
JUDGES AND MAGISTRATES WORKSHOP ON
ELECTORAL DISPUTE RESOLUTION PROCESS HELD AT
MELIA BEACH HOTEL ON THE 14TH AND 15TH APRIL
2015;

e} PRESENTATION MADE TO THE JOINT SUPREME
COURT AND COURT OF APPEAL JUDGES CONFERENCE
IN NANYUKI ON " The Internationallg Accepted Speclal
and Limlted, Jurlsdlction in Electlon Disputed'--
DECEMBER 2OI4;

0 PRESENTATION ENTITLED "Maritime Secuitg: Trial of
Hracg Cases in Kengd' MADE TO THE INTERNATIONAL

INSTITUTE FOR COUNTER-TERRORISM CONFERENCE

ON "LAW & SECURITY: A PERSPECTIVE FROM THE FIELD

AND BEYOND" HELD AT THE INTERDISCIPLINARY

CENTRE IN HERZLIYA, ISRAEL FROM SOTH JUNE TO

zND JULY 2OI3. THIS FOLLOWED MY LEADING

JUDGMENT IN ATTORNEY GENERAL V. MOHAIYIUD

6
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MOHAIVIMDD HARSHT & O?IIERS, CRA ArO. 173 OF

2Ol7-Iulg 2O13;

g) MASTER OF LAW-(LLM) THESIS-"The Implication of
Article 216l of the Kenya Constitution, 2()10-
UNMRSITY OF NAIROBI-DECEMBER, 2Ol2;

hl PRESENTATION ENTITLED: "Using Judicial Perfonnance

Dualuations to Secure Judicial Independence and

AccountabiliQf MADE TO THE INTERNATIONAL

COMMISSION OF JURISTS LAWYERS' SYMPOSIUM

HELD IN MASERU, LESOTHO 4TH TO sTH MARCH

2oLO;

i) PRESENTATION ON "Professional Integrity" MADE AT

COUNCIL OF LEGAL EDUCATION "PUPIL _MASTER

SENSITIZATION WORKSHOP" HELD IN NAKURU, IN

AUGUST 2OO9.

(b) Supply four (4) copies of any reports, memoranda or policy
statements you prepared or contributed in the preparation of
any bar association, committee, conference or organization of
which you were a member.

SEE ATTACHED MUTAVA TRIBUNAL REPORT.

2o.. Public Office, Political Activities and Affiliations:

7
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(a)List chronologically any public oflices you have held or are
currently holding, including the terms of service and whether
such positions were elected or appointed.

i) JUDGE OF HIGH COURT-2OO3-2O11; and

iil JUDGE OF COURT OF APPE,AL,-?OI1TO DATE.

(b)List all memberships and offices held in and services
rendered, whether compensated or not, to any political party
or election committee. If you have ever held a position or
played a role in a political campaign, identi$r the particulars of
the campaign, including the candidate, dates of the campaign,
your title and responsibilities. Also include any linkage you
have to a political party at present.

i) JUDICIARY WORKING COMMITTEE ON
PREPARATIONS_VICE CHAIRPERSON_MAY

ELECTION
2oL2 TO

AUGUST 2015.
ii) JUDTCTARY COMMITTEE ON
CHAIRPERSON_AUGUST 2015 TO DATE.

ELECTIONS-

(c) Have you ever been dismissed or otherwise removed from
office for a contravention of the provisions of Article 75 of the
Constitution?

NO

(d) Have you ever been adversely associated with practices
that depict bias, favouritism or nepotism in the discharge of
public duties?

8
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2L. Deferred Income/Future Benefits: (List the sorlrces,
amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts
and other future benefits which you expect to derive from
previous business relationships, professional services, firm
memberships, etc).

NONE

22. Outside commitment during senrice in office: (Do yorl
have any plans, commitments or agreements to pursue
outside employment with or without compensation during
your service in office? If so explain).

NO

23. Sources of Income: (List sources and mounts of all
income received during the calendar year preceding your
nomination and in the current calendar year).

a) NET SALARY PLUS ALLOWANCES PAID DURING 2015-
KES.8,843,583.55; and

b) NET SALARY PLUS ALLOUTANCES pArD FROM JANUARY
TO OCTOBER 2OL6-KES. 7,369,653.00.

9
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24. Tax Status: (State whether you have ful1y complied with
your tax obligations to the State up to the end of the financial
year immediately preceding the nomination for appointment).

I HAVE

25. Statement of Net Worth: (State you financial net worth).

APPROXIMATELY-KES. I 5O,OOO, OOO / =

26 . Potential Conflicts of Interest:
(a)Identity the family members or other persons, parties,

categories obligation or financial arrangements that are
likely to present potential conflicts-of-interest when you first
assume the position to which you have been nominated.
Explain how you would address any such conflict if it were
to rise.

NONE

(b)Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern

N/A

27. Pro-Bono/Charity Work/Donations to charity:
(Describe what you have done by way of pro bono or charity



a

work, listing specific instances, the amount contributed and
the amount of time devoted to each).

af PRO-BONO LEGAL REPRESENTATION OF SEVERAL
INDIGENT ACCUSED PERSONS IN CRIMINAL CASES_
L978 TO 2003;

b) HARAMBEE CONTRTBUTIONS TO SCHOOLS, CHURH
CONSTRUCTION PROJECTS AS WELL AS PAYMENT OF'
SCHOOL FEES FOR ORPHANS AND CHILDREN FROM
INDIGENT FAMILIES and PERSONAL DONATIONS TO
NEEDY FAMILIES OVER THE YEARS_NOT EXCEEDING
KES.SOOIOOO/= AT ANY ONE TIME.

28. Have you ever been charged in a court or law in the last
three years? If so, speci$ the nature of the charge, where the
matter is ongoing, the present status of the matter, or where
the matter is concluded, the judgment of the court, or
otherwise, how the case was concluded.

I HAVE NEVER

29. Have you ever been adversely mentioned in an
investigatory report of Parliament or any other Commission of
inquiry in the last three years?

NO

30. Have you any objection to the making of enquiries with
your present employer f referees in the course of consideration
of your nomination?

11
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NO

3 1. References: (List three persons who are not your
relatives who are familiar with your character, qualification
and work).

a) Professor Patricia Kameri Mbote,
Dean Faculty of Law,
University of Nairobi,
P.O. Box 30L97 - 00100,
NAIROBI
Tel: +254 (0) 722 346 885,
Email: profkmb ote@gmail. com

b) Mr. Omesh Kapila,
Omesh Kapila & Company Advocates,
P.O. Box 40636-0010O,
NAIROBI
Tel: +254 (O) 20 374937112
Email: dvk. c@dvkapila. com

c) Dr. Jared Bosire,
Conservation Manager,
Wild Wide Fund Kenya Country Office,
P. O. Box 62440-00200,
NAIROBI
Tel: +254 729812589
Email : j b osire@wwfkenya. org
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CURRICULLUM VITAE

JUSTICE DAVID KENANI MARAGA

Permanent Address:

Bio Data:

Date of Birth:
Gender:
Marital Status:
Nationality:

P. O. Box 700-00517 Nairobi, Kenya

Tel. Mobrle: +254 72L 844 844

Email: dkmaraga@gmail. com

I2th J antdry , 195 1

Male
Married with three children
Kenyan

CAREER OBJTCTIVE:

In obedience to God's Command and WiIl, and guided by the

Constitution, to serve humanity, and Kenyans in particular,

with dedication, honesty and integrity, striving at all times to

uphold the rule of law and do justice to all.

1_



a 2

, A. PERSONAL PROFTLE

I am a God fearing person who believes in, and endeavours to

do, justice to all irrespective of their status in society. I have a

great passion for upholding the rule of law, which is an

essential ingredient for social justice, political stability and

economic development. I value people as a core resource and

have had great pleasure and success in building teams

towards effective justice delivery.

I am results-oriented and have worked with a diverse range of
partners, committee's, panels and other bodies to deliver the

desired change and results consistently throughout my career

to date. I am particularly keen on building a solid leadership

pipeline and enabling people to achieve their fuilest potential.

In this regard, I have taken up inspirational leadership as a
hobby and mentoring young people and professionals as

second nature.

I am self-driven with strong organizational and administrative

skills and the ability to work independently as well as

collaboratively. I particularly pride myself in my ability to
positively interact with the various consu.mers of justice,

regardless of their level, to address pertinent issues

concerning the justice system. This has resulted in enhanced

t)
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credibiliW of the Judiciary in the courts and stations where I
have worked.

As a Judge, though I am occasionally provoked to anger by
counsel, litigants or witnesses who try to frustrate the court
process, I am, however, able to understand their situations,
control myself and firmly, yet courteously and fairly, deal with
the situation thereby maintaining court decorum. Further,
utilizing my fluency in Kiswahili, when r realize that
interpretation in court is not effective, I put counsel's
questions to the witnesses in Kiswahili ensuring that the
hearings proceed fairly and smoothly. I am also given to

kindness; using that gift, I talk to parties especially those who
are unrepresented, in order to make sure they are at ease. I
explain to them the nature of the cases and ensure they
understand what is required of them before we start the
proceedings.

As a responsible citizen of Kenya, I am an Elder and one of
the Bible-Study leaders of the Seventh Day Adventist Church.
I have also served as Member of the Board of Governors of
sironga High school in Nyamira, Njoro Girls High school and

Lanet Secondary School.

3
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B. Professional Profile

I am a senior legal professional with extensive experience in
the Bar and on the Bench, and with a nascent but growing

interest in academia. I was admitted to the Roll of Advocates

38 years ?go, and I have served as judge of Kenya's two

Superior Courts for about 13 years.

I have a strong track record both in the Judiciary and private

practice, where I have successfully served both as a

professional and a leader. I have also been exposed to many

different facets of law, varied working environments, people,

and communities making me a well-rounded individual.

currently, I am the Presiding Judge of the court of Appeal at

Kisumu; the Chairman of the Judiciary Committee on

Blections; and the chairman of a Tribunal appointed by His

Excellency the President of the Republic of Kenya to
investigate the conduct of a Judge of the High court of Kenya.

Previously, I served as the Presiding Judge of the Family

Division of the High Court at Nairobi; and the Resident Judge,

High Court of Kenya at Nakuru.

Before being appointed a Judge of the High Court, I was a
legal practitioner in private practice for twenty-five (25) years,

engaged in civil and criminal litigation as well as conveyancing

rnatters. During that period, I was also a judge at the Nakuru

4
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Agricultural show Trade stands from 1985 to t99o. My

contribution led to boosting of the Agricultural show's

activities and as a reward, the Kenya Farmers union
sponsored myself and others to attend the Royal Agricultural
Show in the UK in 1989. I also served as the chairman of the

Rift Valley Law Society.

I hold a Master of Laws Degree (LLM) from the University of
Nairobi; a Bachelor of Laws Degree (LLB) from the same

Universit5r, and a Diploma in Legal Practice from the Kenya

School of Law, leading to my admission onto the Roll of
Advocates on the 16th of October L978.I am also a member of
the chartered Institute of Arbitrators, London and the Law

Society of Kenya.

I have presented papers in numerous seminars, conducted

trainings in law, and offered lectures at the University of
Nairobi as a visiting lecturer. I also served a member of the

Constitutional Review Task Force of the Seventh-d.y Adventist
Church, East Africa Union.

C. PROFESSTONAL COMPETENCIES

In its determination dated 21st September 2012 (Par. 133), in
which it unanimously dismissed all the complaints made

against me, the Judges and Magistrates Vetting Board stated:

5
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"At his interview with the Board, the Judge made a

confident, forceful and dignilied impression. The Board

received positive reports from the legal profession in the

Rift Valley, who complimented the Judge on his

punctualit5r, seriousness with which he approached cases,

and his control of the courtroom." (Par.l32).

L Development af Jurispnrdence

Both in legal practice and on the Bench, I have made a

significant contribution to local and international

jurisprudence as demonstrated in the Anguka, Julie Ward,

Choge and Mohammed Harshi Cases, among others detailed

herein below. As at 2012, about twenty five (25) of my

judgments had been reported by the National Council for Law

Reporting and many more are pending publication.

October 2OL4 to Date - Court Of Appeal, Kisumu

Executlae of Kisumu & Others t). Ann Atieno Adttl &
Others, CA JVos. 77 & 78 of 20 75 (Consolidated)

Precedent setting constitutional authority on impeachment of

County Assembly Speaker. This decision helped to minimize

impeachment motions in County Assemblies.

6
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January 2OL2 to September 2OL4 Court Of Appeal,

Nairobi

In the Court of Appeal, Nairobi, I presided over several

landmark appeals on Commercial and Labour Law as well as

in Election Petitions including:

A. Kenga Ainlags Lirnited a. Aaiation &, Allied Workers
Unlon Kenga &, Others, CA No. 46 of 2O L3-Precedent

setting on termination of employment on redundancy;

B. Attorneg General u. Mohamud Mohannrned Ho;rshl &
Others, CRA JVo. I 13 of 2O If -Internationally cited

authority on International Criminal Law (Piracy) on the

Principle of Universal Jurisdiction. This decision led to
rnrnirnizing piracy in the Indian Ocean.

C. Wetangula u. Kornbo & Others, Kisutttu CA (Etectlon
Petttion) lVo. 43 of 20 L3-Precedent setting on

nullification of election on grounds of bribery.

D. Rogal Medta Sentices Ltd & Others t). Attorneg
kneral & Others, CA lVo. 4 of 2O74-lhis decision

helped to settle a major Constitutional Freedom of the

Media Regional Terrestrial Broadcasting Digital Migration

and Broadcasting Signal Distribution Licensing

7
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2OO8-2O1O High Court, Nakuru

A. Reliable Concrete Works Ltd u. Municlpal Council of
Nakunt &, Other, Nakunt High Court Constittttlonal
Reference No. 3 of 2OO9 - In this case I declared

Section 12 of the Valuation for Rating Act

unconstitutional for autlnorizing Local Authorities, which

are parties to valuation for rating disputes, to appoint

members of the Valuation Courts.

B. Catherine Waithaka Mutangi u. @tttas P. Mwangi,
Nakunt HCCC No. 79 of 2OO4 - In this case I refused to

follow Court of Appeal decisions in Butana u. Said & 2
Others, [1991] KLR 454 and Kenganga u. Ombtuori, [20O1]
KLR 103 which held that adverse possession claims not

commenced by Originating Summons are incompetent,

but instead followed Martba u. Martba & Another, [2007] 1

EA 175.

C. Atz,tz.e Mutaura &, Others Vs Daaid Wagathua @ttau &
Others, Nakut.rt HCCA No. 177 of 2OO8 - In this case I

set the record straight with regard to the Court of Appeal

obiter dicta in Thti Beach Hotel Ltd u. Julian Stamn [1990]
2 KAR I 89 which had hitherto been followed without

question in regard to the issue that the Business

Premises Tribunal had no jurisdiction to issue

injunctions.

I
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D. Simon P. Kamau & Others t). Teachers Sentice

Commissdon, Nakuttt HCCC NO. 65 of 2006 - In this
case I held that the pension of the retired teachers

entitled to salary increment the Government granted

them in L997 should be based on that increment. The

decision, which provided relief to about 52,000 retired

teachers, was upheld by both the Court of Appeal and

the Supreme Court.

E, Republic a. Stephen Klprotich l*ting & Others,
Nakuttt HCCRC No. 34 of 2OO8 - This case is now an

authority and seminal material for teaching in university
law schools on the offence of murder.

2OOg - 2OOT High Court, Mombasa

A, HC Election Petition No. 7 of 2OO5-Hassan Joho a.

Hothann Ngange & Others 
-Precedent 

setting on, inter
alia, the standard of proof in Election Petitions.

B. Charles Philip Mason t). Vetlnesa Kahakt Ma.sott,

Mombasa HCCC No. 71 of 2OOG (OS/ - Precedent setting

on distribution of Matrimonial Property.

9
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PUBLICATIONS

1. Chapter on "Scrutiny in Electoral Disputes: A Kenyan

Judicial Perspective," in the Book: 'Balancing the Scales

of Electoral Justice: Resolving Dispute from the 2Ol3

Elections in Kenya and the Emerging Jurisprudence.'

Edited by Dr. Collins Odote and Dr. Linda Musumba;

February 2016;

2. LLM Thesis-"The Legal Implications of Article 2(6) of the

Constitution of Kenya, 2010"; and

3. Numerous Judgments

II. I,egal Practtce

I have demonstrated superior lega1 capability while defending

landmark criminal cases such as the Choge Murder Case,

which ran for two years up to the Court of Appeal; the Anguka

Case (in relation to the Ouko Murder); and the Julie Ward

Murder. I have also prosecuted and defended civil cases

majoring on commercial 1aw and land cases while in private

practice.

I

ffL:. Tramsformational Leadershtp amd Policg InJ'luence

10
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I am a transformative leader with proven strategic judicial and

organizational value-driven leadership and focus. Leadership

is one of my core competencies and has easily emerged in
most of my work and social settings. Many times I have been

invited or asked to lead teams andf or tasks. This has been

further augmented by my reliability, communication ski1ls,

responsibiliqy and amiable nature, which are assets, I bring to
every new opportunity. Below are some illustrations of this

competence:

October 2OL4 to Date - Presiding Judge, Court Of Appeal,

Kisumu

I currently serve as the Presiding Judge of the Court of Appeal,

Kisumu. This Court seryes 14 Counties with a total of 26

Judges of High Court, Environment and Land Court as well as

Employment and Labour Relations Court. Between October

2Ol4 and June 2O16, which is the period under which I have

so far served in that station, the Court has disposed a total of

I,2OO appeals and applications.

I also serve as Chair of the Bar-Bench Committee of the

Kisumu Court of Appeal, as well as the Chair of the Court

Users' Committee. Under my leadership, the relationship

between the Bar and the Bench has tremendously been

enhanced with more advocates now taking pauper briefs.

11
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During my term in Kisumu, I have paid visits (some

impromptu) to Kisumu and Bldoret Prisons and attended to

prisoners' concerns thus enhancing the relationship between

the Judiciary and consrlmers of justice.

April 2O1O to December 2OLL - Presiding Judge of the
Family Division of the High Court in Nairobi

As the Presiding Judge of the Family Division of the High

Court in Nairobi, I presided over and determined several

succession causes and applications in landmark succession

disputes including the Mbiyu Koinange; Gerrishom Kirima and

Kanyotu Succession Causes. I determined an average of 10

applications for grant of letters of administration per day. In

that Division, I was also the Chair of the Bar-Bench

Committee of the Family Division which brought together

Advocates practicing in the Family Division and, inter alia,

developed a system of expeditiously disposing of causes in the

Division, especially child adoption by foreign applicants.

May 2OO9 to August 2O1O - Resident Judge, High Court of
Kenya, Nakuru

As the Resident Judge of the High Court at Nakuru, I was also

the Chairman of Court Users' Committee, which regularly met

and resolved bottlenecks in regard to the expeditious disposal

of cases. I made several visits to Nakuru Main Prison and

Naivasha Maximum Prison to check on the welfare of

12
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prisoners and remandees. In 2oLo I resolved a potentially

explosive hunger strike that had been staged by prisoners and

remandees in protest against the manner in which they were

being handled by certain Magistrates and a Judge. Had the

strike succeeded, it would have caused substantial damage to

public confidence in the Judiciary. on a subsequent visit to
that prison by the Court of Appeal Judges, the prisoners and

remandees commended me and my actions to those visiting
Justices.

In the administration of justice, I realized the need for the

training of Chiefs, Assistant Chiefs, and Village Elders as the

first ports of call by victims of sexual offences and on the

handling of evidence on sexual offences. I obtained world
Bank funding, and got over 100 Chiefs, Assistant Chiefs and

Village Elders trained. In its said determination dated 21st

September 2Ol2 (Par. 133), the Judges and Magistrates

Vetting Board commended me for that action and for taking
steps to decongest prisons in his region.

August 20 15 to Date - Chairman of the Judiciary
Committee on Elections (JCE).

'lhis Committee is the predecessor of Judiciary Working

Committee on Election Preparations. After disposal of the

election petitions and appeals arising from the 20 13 General

Blections, pursuant to Article 10 of the Constitution, I

13
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brought together al1 the Judges and Magistrates who had

heard those petitions and appeals; all the government

institutional stakeholders; representatives from the Law

Society of Kenya; representatives from political parties in
Kenya; as well as representatives from Civil Society

Organizations and obtained their views on electoral law reform

and issues which should be addressed for a seamless electoral

dispute resolution after ttrc 2017 General Elections.

Having completed the launch of it's Strategic Plan by the Hon.

Chief Justice on 26th February 2OL6, an event attended by

seven Ambassadors, the JCE is now engaged in preparations

(including electoral law reform) for the seamless disposal of as

many as 5OO election petitions expected to arise from t1ne 2077

General Elections.

From our history, I know that Presidential Elections are

emotive and high-pressure processes. If mismanaged at any

stage (including determination of petitions arising therefrom),

Presidential Elections can lead to instability in our country. In

this regard, I presented a paper to the Parliamentary Justice

and Legal Affairs Committee (JLAC) at Nairobi and Mombasa

in 2015 and urged them to amend Article L4Ol2l of the

Constitution and extend the period for the determination of

Presidential Election Petitions from L4 to 30 days in order to

give the Supreme Court sufficient time to properly determine

1.4
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Presidential Election Petitions. JLAC has approved that
proposal and a Bill to that effect is pending before Parliament.

May 2OL2 to August 2015 Vice-Chairman of the
Judiciary Working Committee on Election Preparations

(JwcEPl

The JWCEP was set up by the Hon. Chief Justice and tasked

to liaise with other stakeholders in the conduct of elections

and to advise the Judiciary on how to efficiently and

expeditiously deal with the numerorts election-related disputes

then anticipated to arise from the 2OI3 General Elections. I

chaired over 50 Committee and Stakeholder Meetings;

facilitated 5 training sessions that equipped the Judges and

Magistrates with skills and knowledge for the expeditious and

competent determination of election petitions and appeals.

Under my leadership, the Judiciary successfully determined

L92 election petitions (including the Presidential Petitions) and

84 appeals (a total of 276 matters) within the timeframes set

out in the Constitution.

IV" Trai,ning Ba Capacity Building

I am an accomplished trainer and facilitator, who has

facilitated several capacity-building sessions at the Judiciary

Training Institute; the Law Society of Kenya's Continuous

Legal Education (CLE) workshops; as well as seminars and
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conferences at other institutions. I am also a visiting lecturer
at the University of Nairobi.

CONFERENCES, TALKS AND SPECIAL ENGAGEMENTS

March ?OLG

I appeared for one and half hour talk show dubbed "Cheche"

on Crtizen TV and informed the country on how the Judiciary
had expeditiously disposed of election petitions arising from

the 2013 General Elections and the preparations the Judiciary
is currently undertaking to handle the election disputes

expected to arise from the 2017 General Elections.

April 2015

T}:e Zanzibart Judges and Magistrates workshop on Electoral

Dispute Resolution Process held at Melia Beach Hotel on the

14th and 15ft Aprll 2015 where I presented a paper entitled
"Electoral Dispute Resolution: The Kengan Expertence."

December 2OL4

I made a presentation to the Joint Supreme Court and Court

of Appeal Judges Conference in Nanyuki on "The

Internationallg Accepted Special and Limited Jurisdiction in
Election Disputes" . This led to the proposals pending before

Parliament to extend the period for the determination of

1.6
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Presidential Petitions from t4 to 3() days and to limit the

jurisdiction of the Supreme Court to Presidential Petitions only

July 2()13

The International Institute for Counter-Terrorism Conference

ort "Lau) & Securitg: A Perspectiue from the Fietd and Beyond'

held at the Interdisciplinary Centre in Herzliya, Israel from

3oth June to 2nd July 2OL3 where I presented a paper entitled

" Maritime Secuitg: Tial of Ptracg Cases in Kenya." This

followed my leading judgment in Attorneg General u.

Mohamud Mohamnted Harshi &, Others, CRA No. 113 of
2011

September 2OL2

The Commonwealth Eastern and Southern Africa Regional

Judges Forum on Economic and Financial Crimes in
Collaboration with the Eastern and Southern Africa Anti-

Money Laundering Group (ESAAMLG) Pretoria, South Africa

organized by the Commonwealth Secretariat.

March ?OLO

International Commission of Jurists Lawyers' Symposium held

in Maseru, Lesotho 4th to 5th March 2OLO where I presented a

paper entitled: "Using Judiciat Performance Eualuations to

Secure Judicial Independence and Accountability."

1.7
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August 2OO9

Council of Legal Education " Pupil -Master Sensitization

Workshop" , in Nakuru, where I presented a paper on Integrity.

COMMUNITY SERVICE AND PRO BONO ACTTVTTTES

I have been supporting Moi children's Home since the 198os

and St. Barnados Children's Home, Nairobi since 1996. I have

and continue to educate orphans and disadvantaged children,
some of whom I have supported up to University level. I have

helped build churches at Mwereni in Kinango area of Kwale

County; Yumbuni in Mutito Andei; Mutituni in Machakos

County; Simerero in Siaya County and others in Nakum,
Nyamira and Kisii counties. while in private practice, I gladly

handled several pro-bono briefs.

I am a motivational speaker who has addressed young people

and offered counsel and comfort to, amongst others,

distraught widows. For instance, or 18th October 2014, I
addressed a group of students at Alliance Boys High School;

on 3.d October 2OL5,I addressed over BOO students of Segero

High School in Uasin Gishu County; on 26th October 2OL5, I

addressed students at Baraton University in Nandi County; on

2"d April 20 15 I addressed over 5O0 women from both Bomet

and Kericho counties on their constitutional rights to propert5r

and their right to stand against domestic violence; and on 13th

18
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February 2OL6 I addressed over L,2OO students of Nyambaria

High School in Nyamira Count5r.

Financial Discipline - I maintain strict linancial discipline

and live within my means.

Involvement in as a Party in Litigation - None

lnvolvement in Political Party Activities or Finances

None

Criminal Record - None

EDUCATTON

. 2OLO to 2OL2 Master of Laws Degree (LLM), Law,

Governance and Democrdcy, University of Nairobi.

Thesis: "The Implications of Article 2(6) of the Constitution

in the Domesttcation of International Treaties';

. L974 to Lg77-Bachelor of Laws Degree (LLB Hons.),

University of Nairobi, Kenya;

o L977 to Lg7A-Diploma in Legal Practice, Kenya School

of Law, Nairobi Kenya;

o L972 to 1973-Kisii High School-East African

Advanced Certificate of Education (A Level);

L9
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1968 to Lg7l=Maranda High School-East African
School Certificate (O Level);

1961 to L967-sironga DEB Primary School-Certificate
of Primary Education (CPE)

EMPLOYMENT HISTORY

September 2O14 to date-Presiding Judge, Court of Appeal,

Kisumu;

January 2Ol3 to August z0I4-Judge, Court of Appeal,

Nairobi;

April 2oL1 to December Zol?-Prcsiding Judge, The Family

Division of the High Court;

september 2o1o to March zol1-Judge, civil Division High
Court, Nairobi;

May 2OO8 to August 2olo-Resident Judge, High Court of
Kenya, Nakuru;

January 2OO8 to Aprit 2OO8-Judge, High Court of Kenya,

Nakuru; and

2OOg - 2OO7-High Court of Mombasa.

L978 - 2OO3 - Private Legal Practice

Major Clients
. The Standard Chartered Bank Kenya Limited
. Barclays Bank of Kenya Limited
. Post Office Savings Bank Limited

a
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The Delphis Bank Limited

The Deposit Protection Fund (Central Bank of

Kenya)

Royal Insurance Company of East Africa Limited

Lion of Kenya Insurance Company Ltd

Cannon Assurance Limited

United Insurance Company Limited

Pan Africa Insurance Company Limited

Kenya Power and Lighting Company Limited

APPOINTMENTS AND ASSOCTATIONS

August 2015 to date-Chairman of the Judiciary Committee

on Elections;

May 2Ol2 to August 2015 Vice-Chairman of the Judiciary
Working Committee on Election Preparations (JWCEP);

2OL4 to date-Chairman of the Tribunal Appointed by His

Excellency the President of the Republic of Kenya, to
investigate the conduct of a High Court Judge.

OTHER APPOTNTMENTS

. Chairman Rift Valley Law Society (1987- 1989);

. Member of the Constitutional Review Task Force of the

Seventh-d.y Adventist Church East Africa Union;

a

a

a
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Leader of the Public Affairs and Religious Liberty
Department Nairobi Central Seventh-day Adventist

Church;

Member of the Board of Governors of Sironga High

School in Nyamira; Njoro Girls High School, Nakuru and

Lanet Secondary School, Nakuru; and

Judge: Nakuru Agricultural Show Trade Stands (1985-

1 eeo).

MEMBERSHTP OF PROFESSIONAL ASSOCTATIONS
. Member, Chartered Institute of Arbitrators, London; and
. Member, Law Society of Kenya.

OTHER INFORMATION

Hobbies

Dairy and Poultry farming as well as watching soccer on TV

Technical Skills and Languages

IT Skills

Proficiency in all MS Office applications-Microsoft Word,

PowerPoint, Excel, and email-and all common MS Windows

platforms, MS Internet Explorer, Legal databases and other

browser products.

2Z
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Languages

Eng1ish, Kiswahili and Ekegusii.

OTHTR SKILLS

o Strong leadership, interpersonal, oral written and inter-
cultural Communication Skills;

. Good Public Speaking;

. Teaching, both Lecturing and Facilitation of workshops,
Liaison, and Chairmanship;

. Professional Writing and Social Science Skills.

REFERTNCES

Professional Refere es :

Professor Patricia Kameri llflbote,
Dean Faculty of Law,
University of Nairobi,
P.O. Box 3OL97 - OO100,
NAIROBI
Tel: +254 (O) 722 346 885,
Email: profkmb ote@gmail. com

flon. Justice WiIItam Ouko,
Judge of Appeal,
Court of Appeal,
P.O. Box 2
MALINDI
Tel: +254 (O) 722 73t L24
Email: oukour(Diambo.co.ke
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Mr. Omesh l(aplla,
Omesh Kapila & Company Advocates,
P.O. Box 40636-00100,
NAIROBI
Tel: +254 (0) 20 374937L/2
Email: dvk. c@dvkapila. com

Character Referees:

Dr. Jared Bosire,
Conservation Manager,
Wild Wide Fund Kenya Country Office,
P. O. Box 62440-00200,
NAIROBI
Tel: +254 7298L2589
Email : j bosire@wwfkenya. org

Prof. Mary N. Getui,
Professor, Religious Studies Department,
The Catholic University of Eastern Africa,
P.O. Box 62L57 - 0O2OO,
NAIROBI
Tel: +254 (0) 733 759 845
Email : mngetu i@y alno o. com

{
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for the award of the degree of the
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UNIVERSITY OF CAT,lBRIDGE

LOCAL EXAMINATIONS SYNDICATE

in collaborarion wlth the

EAST AFRICAN EXAMINATIONS COUNCIL

G.C"E.
Standard

a ?t
a
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)

This is to ceftiff that the candidate named be[ow sat for the Examination

for the East African Advanced Certificate of Education and qualified for the

award of an

EAST AFRICA N

ADVANCED CERTI FICATE OF EDUCATION

The candidate passed at the level shown (Principal or Subsidiary) in the

subject(s) named and atrained the standard of rhe G.c.E. Advanced or

Ordinary Level pass as indicated.

DAVID I.IARTGA}-I

KIS I T SSCOJiJ}AR.Y SCHOIJL

K703 5+L

KISiI
E.A.A.C.E.
Standard
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f,E. T \CI PAL
PRINCTPAL
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ADVt^tcEX
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GRADE B
GRANE A
GRANE A
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UniverslE af Carnh rl dge

SUBJEi:T S ir ICrl i:.1:.D f HR=E

EXAI{TilATINT'{ OF I.TOVEIIBER/I)ECEHBER L97i,
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Chatrmoa
Eost Afrlcan Exominotlons Councll

KENNEDY N. OGETO
ADVOGATE

GgiJJfhJF/ 762
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UNIVERSITY OF CAMBRIDGE
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is is to certify that the candidate named below sat for the Joint Examination

for the East African Certificate of Educarion and School Cercificate and

qualified for the award of an

EAST AFRICAN SCHOOL CERTIFICATE
I[l IIVISICI\ f'{i
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PETITION TO THE NATIONAL ASSEMBLY

UNDER ARTICLE 119

AGAINST

JUSTICE MR. DAVID KENANI MARAGA'S APPOINTMENT

AS THE CHIEF JUSTICE OF THE REPUBLIC OF KENYA

t

I .l ,'

'i

i..,
i::,-.=-----

rr i
-l.l 1

: --il' I_:,I I

ii
OF

THE CONSTITUTION OF THE REPUBLIC OF KENYA 2O1O

EDWARD KINGS ONYANCHA MAINA FCILT

Biashara Center Ground Floor Door J12
Mburu Gichua Road
P.O.Box 246-2OLOO

NAKURU

Tel(+254) 72L796376
E-mail :- matrakines19T6@smail.com

Petition under Article 119 of The Constitutiorr on The Appointment of TFIE ChieiJustice olKenya 2016
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EDWARD KINGS ONYANCHA MAINA FCILT
Biashara Center Ground Floor Door J12

Mburu Gichua Road
P.O.Box 246-20L00

NAKURU
Tel(+254)72L 7963276 E-Mail : matrakingslgT6@gmail.com.

Our Ref.;- Eldoret Court of Appeal Civil Application 50 & 51 of 2015
Your Ref.:-Appointment of The Chief Justice of The Republic of Kenya( Justice DK Maraga JA)

DATE.:- Monday 10th October 2016

The Speaker;
The NationalAssembly;
Parliament Way/Haram bee ^Avenue Ju nction;
P.O. Box 41842-OOLOO;

NAIROBI .

Dear Sir

Re.:- Petition under Article 119 of The Constitution

This presents the petition of Edward Kings Maina FCILT under article 119 of The

Constitution of The Republic of Kenya opposing the appointment of Justice Mr. David

Kenani Maraga JA as the new Chief Justice of Kenya.

Attached please copy of the Ruling delivered at Kisumu on 29.07.201,6 in Court of

Appeal CivilApplication 50 &51of The 2015( Maraga Gatembu & Murgor jJA).

During and upon Nomination Justice Mr. David Kenani Maraga JA assertively declared

he will not and shall notwork duringSaturdays because he is a Seventh DayAdventist

Church member.

PetitionunderArticlell9ot'l"heConsritutionon TheAppointmentotTHEChiefJusticeofKenya20l6
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,
He also declared to make the clearance of Back log of cases ravaging the Delivery of

service by The Judiciary.

REASONS SUPPORTING THE PETITION

1 Justice Mr. Maraga JA created backlog by the ruling delivered on 29.07.2016 in

Eldoret Court of Appeal in Civil Application numbers 50&51 of 2015.

2 His declaration exhibits him as a person sufferingfrom memory lapse

3 The ruling reprobates and approbates against his own declaration on the backlog

issues within the Judiciary.

4 By his ruling delivered at Kisumu on 29.7.2016 Justice Mr. DK Maraga JA usurped

the legislative mandate reserved upon both The Houses of Parliament and

proceeded to make Saturday the 4th, 11tn and 18th plus the Sundays on 5th. 12th

and 19th of july 2015 into working days to anchor the said same subject ruling

striking out my Notice of Appeal lodged on2L.07.2015 as having been lodged

outside t he mandatory 14-days period and thus violated rule 75 of The Court of

Appeal Rules.

5 The said same ruling was to benefit the Foreign Companies in the matter and

protect the legal counsel who filed the application dated 1-7.O9.2OI5.

6 The said same ruling was to protect and sustain the affidavit sworn by Faith

Macharia-Okaalo which said same affidavitviolates Order 9 rule 2c and Section

Petition underArticle 119 of The Constitution on TheAppointment of THE Chief Justice of Kenya 2016
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124 of The Evidence act chapter 80 laws of Kenya>No proof was canvassed in

support of the allegation by the said same Faith Macharia-Okaalo allegation to wit

"l am duly authorized to swear ".Thus creating an unjust evidence without any

tinge of proof. Those who allege must proof.

7 The said same Subject Faith Macharia -Okaalo lacked any tinge of authority under

a Corporate Resolution made under Corporate Seal donated from each of the

alleged Applicants namelyAfrica Oil Turkana Limited the l-'t Applicant, Africa Oil

Kenya BV the 2nd Applicant and Africa Oil Corporation the 3'd Applicant.

B The said same subject ruling dolled to the individual foreign companies the

mandate to wing up lnterstate Petroleum Company Limited and thus maintain

fraudulent expropriating my rights in the Turkana Crude oil wells pursuant to The

Chemical Analysis Report published on !3.12.2005 by The Kenya petroleum

Refineries Limited on the Samples that were surrendered for such chemical

analysis through The Ministry of Energy.

9. lt is ridiculous that Justice Mr. David Kenani Maraga iA has the audacity to amend

the Constitution atarticle 9,L0 and 259 to make Saturdays and Sundays working

days. Copy of the Calendar for the month of July 2015.

10. The said ruling delivered at Kisumu on 29.O7.2016 in Court of Appeal Civil

Application 50&51 of 2015 has robbed and denied me justice.

Petition under Articl e 119 of The Constitution on The Appointment of Tl-lE Chief Justice of Kenya 2016

!; iit, ! i1l t r ii ii r, r i i ,iil lr r



I

1l-. Attached is the supporting affidavit annexing the said ruling delivered at Kisumu

on 29.o7.2016 in court of Appeal civil Application 50 & 51 of 2015.

12. Annexed please also find copy of Page 10 of The Weekly Citizen Monday loth to

Saturday 115th October Zo1,G.

AND

i. TAKE NOTICE that I Edward Kings Onyancha Maina FCILT have neither no tinge

of any shed of malice nor no tinge of any shed of vendetta against the subject

Justice Mr. David Kenani Maraga

lt. TAKE NOTICE FURTHER that I Edward Kings Onyancha Maina FCILT have no

reservations to attend any interview deemed necessary to further this petition

to its logical and legal end.

Justice be our shield and defender.

Edward Kings Onyancha

Tel(+254)72L796376
Enclosure.;-
Affidavit sworn at Nakuru annexing Ruling on 29.7.2016 in Court of Appeal Civit Apptication
50&51 of 2015.

cc.

Justice Mr. Davids Kenai Maraga(Through The Speaker)

Petition under Article 119 oll'he Constitution on The Appointment of THE Chief Justice of Kenya 2016
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THE OATHS AND STATUTORY DECLARATIONS ACT

CHAPTER 15 OF T HE TAWS OF KENYA

,AX'F'IDAVIT OF' EDWARD KTNGS OI\TYA}TCHA

rID 0472450

I Edward Kings Onyancha Maina care of Biashara Center Ground Floor J12 Mburu

Gichua Road Post Office Box 246-20100 Nakuru do solemnly swear oath and states inter

alia:-

0l.THAT I am the petitioner in this matter.

02.THAT there is the ruling dated 21.04 2016 in Eldoret Court of Appeal Civil

Application 50 & 51 of 2015 see exhibit copy marked EKOM0l.
03.THAT there is the copy of the calendar for the month of July 2015 see exhibit

copy marked EKOMO2

04.THAT there is the Judgment given on 02.07 .2015 in Eldoret High Court Winding

Up Cause number i of 2014 see exhibit copy marked EKOM03.

05.THAT I Assertively declare the ruling on21.4.2016 in the Court of Appeal Civil
Application numbers 50 & 5l of 2015 benefits the applicants who are foreign
firms.

06.THAT I swear instant affidavit in support of the annexed petition brought under
Article 119 of The Constitution of The Republic of Kenya against the approval for
appointment of Justice Mr. David Kenani Maraga JA as next The Chief Justice of
TR he Republic of Kenya 2016 .

07.TIIAT what is deponed to herein above is true and correct.
SWORN at this .... ....day of .2016
BY EDWARD KINGS OI{YANCHA MAIN
BEFORE ME

nt

Petition under Article 119 of 1'he Constitutiorr on The Appointment oiTHE Chief Justice of Kenya 2016
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DRAWN HLED BY
EDWARD KINGS ONYA}ICEA MAINA
Biashara Center Ground Floor J12
P.O. Box 246-20100
NAI(URU.
SER\TE T]PON
THE SPEAKER
The National Assembly
Parliament Way
P.O. Box 40812-00100.
NAIROBI

r ri

Petition under Article 119 of The Constitution on The Appointment of THE Chief fustice of Kenya 2016
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IN TIIE COURT OF APPEAL
AT ELDORET

(CORAM: MARAGA, GATEMBU, & MURGOR, JJA.)

CNTIL APPLICATION NO. 50 OF 2015

BETWEEN

AFRICA OIL TTIRKANA LIMITED 1ST APPLICANT

AFRICA OIL KBI\IYA BV.. .zND APPLICANT

AFRICA OIL CORPORATION...... .3RD APPLICANT

AND

EDWARD KINGS ONYANCHAMATNA. ... 1ST RESPONDENT

MAOSA KENGARA MONENA. 2ND RESPONDENT

CENTRIC ENERGY CORPORATION..... ....3RT' RESPONDENT

INTERSTATE PETROLEUM
COMPAI\TY LIMITED 4TH RESPONDENT

(An Application to strike out the Notice of Appeal lodged by the ft respondent on

Zft luly 2015, in the intended appeal against the Judgment and order of
Kimondo, J, dated 7d July 2015 and delivered in the High Court of Kenya at

Eldoret,

1Ir

Winding Up Cause No. 1 of 2014
(formally Winding Up Cause No I of 2012 Kitale)

* rr * ** * * ** ** * **rr ** * rr * rr ?9 * * ** * rr r(

RULING OF THE COURT

The applicants'Notice of Motion dated 17ft September 2015 seeks to

sftike out the 1" respondent's Notice of Appeal dated 21't July 2Ol5 and

L



filed in court on the same day. The application is supported by an affidavit

sworn by Faith Macharia- Okaalo, learned counsel for the applicants.

In the affidavit, fuIs. Okaalo avers that the judgment of the High Court

was delivered on 2"d July 2075 wherein the High Court ordered the

Winding Up of Interstate Petroleum Company Limited, the 4ft respondent.

That on 21" July 2015 the l't respondent fi.led a Notice of Appeal well after

the 14 days period specified by the rule 75 of this Court's rules. She further

avers that a copy of the Notice of Appeal was served on the applicants on

31't August 2015 well after the mandatory 7 days period specified by the

rules, and that no application had been filed by the I't respondent to extend

the period for filing and service of the Notice of Appeal on the applican8.

. Furthermore it is averred that the 1" respondent had also neglected to

serve the Notice of Appeal on other affected parties namely, Eric Patrick

Adero Obat, Moses Ombonyo Onyango and Lucy Muthoni Gatirnu (the fficted

parties), and that he had also failed to frle an application to obtain an order

dispensing with service on the named affected parties.

In a replyng affrdavit dated 7ft December 2015, the l't respondent

described the delay in f,ling and serving the Notice of Appeal on the

applicants as a regreffirl slip on his part which was in any event curable

under Article 159 (2) (d) of r}re Constitution; that the delay would not

I
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occasion any prejudice to the applicants or the affected parties in any event

did not apper in the High Court during the hearings.

The 1" respondent also filed grounds of opposition which state that

the applicants Notice of Motion violated section 3A and 38 of the Appellate

furisdictions Act, section 5 of the Oaths and Declarations Act, sections 9, 11, 12,

24, 34 and 55 of the Advocates Act, sections 1A and 1B of the Civil Procedure

Act and sections 17 to 19, 43-47 and 107-109 of the Evidence Act. This was for

reasons that Anjarwalla & Khanna Advocates allegedly lacked ostensible

legal authority and the locus standii to draw and sign the Notice of Motion.

As a result it was incurably and irredeemably defective and incompetent,

bad in law, an abuse of the court process, frivolous, oppressive, and

scandalous ab initio; further, that the Notice of Motion approbates and

reprobates on the question of whether the service of the Notice of Appeal

was upon all parties affected by the intended appeal, yet some parties were

not served with a hearing notice in the High Court at Eldoret.

The 1" respondent also complains that no proof had been tendered on

whether legal and ostensible authority had been donated to Faith Macharia-

Okaalo to swear the affrdavit of 17h September 2Ol5 on behalf of the firm of

advocates, or whether Alice Jonathan Gulenywa complied with the

requirernents of sections 9, 11, 12, 24, 34 and 55 of the Advocates Act to make

and commission the affidavit.

3
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It was further contended that the Constitution of Kenya excludes

Saturdays and Sundays as working days, and that Article 159 (2)(d) of the

Constitution enjoins courts to dispense substantive justice. The 1"

respondent took the view that the 7 days period set out in the rules was

short oppressive and untenable, but that in any event the delay in effecting

service on the applicants was not inordinately long.

In her submissions, fuIs. Okaalo reiterated the averments in her

submissions and to support her position she relied on Ransa Compan!

Limited & 2 others vs Manca Francesco [2015J eKLR; Turkana Drilling

Civil

Application No. 21 of 2011 and ,4fri Co-operative Society vs Usanda Railway

Cot?oration [2002J EA. Cotnsel concluded by urging the Court to find that

the l" respondent's Notice of Appeal was incompetent and to strike it out.

Edward Kings Onyancha Maina, the l't respondent who was in person,

opposed the application and submitted that this Court had no jurisdiction to

entertain the application that did not disclose the name of the law firm, and

that the person that filed it was unqualified. Mr. Maina furttrer submitted

that the affi"davit swom by the applicants' counsel offends section 107 to 109

of the Evidence Act since nothing was filed to prove that Ms. Okaala was

authorised to swear the affidavit on their behalf. Another complaint was

that, the applicants had misinterpreted the provisions on computation of

4
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time to include Saturdays and Sundays, which days ought to have been

excluded, with the result that the filing and service of the Notice of Appeal

would be deemed to have been within the timeframes stipulated. Finally,

that nothing had been produced by any of the affected parries to show that

they had not been served.

On his part Mn Z Mokaa adopted the submission of the l't respondent

but further added that sections 3A and 38 of the Appellate furisdiction Act

donated wide discretion to the Court to grant a party an opportunity to be

heard, and if granted, the party would be placed in a position to regllarrze a

misstep or an omission. Counsel posited that appeals such as this should be

decided on merit and not on technicalities, particularly as the matter is of

national importance. The Court should recognTze that stiking out the

Notice of Appeal would be counter productive as the 1" respondent will

simply resort to filing an application to reinstate the appeal, which would be

a waste of the Court's time.

We have considered the application and the parties ' submissions and

will begin by addressing Mr. Maina's concerns contention that the

application was incompetent on account of its having been fi.led by

unqualified persons as required by sections 9, 11, 1.2, 24, 34, and 55 of the

Adyocates Act and sections 107 to 109 of the Evidence Act,

5
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Sections 34 and 35 of the Advocates Act are the relevant provisions, and

are concerned with the drawing up of proceedings by unqualified persons,

and also provide that the documents relating to the proceedings should bear

the names of the drawer, while sections 107 to 109 of the Evidence Act places

the burden of proof on the person alleging the existence of facts

The Notice of Motion is clearly signed by Anjawall.a & Khanna

Advocates who state that they are the advocates for the applicants. Having

alleged that the firm of Anjawalla & Khanna Advocates were unqualified, it

was incumbent upon Mr. Mainato place before this Court evidence to prove

that allegation but he did not. Mr. Maina has also not proved that Ms.

Okaalo, an advocate of the High Court of Kenya practicing with Anjarwalla

& Khanna Advocates, who swore the affidavit in support of the application

was not qualified to do so. In the circumstances, that ground of opposition

falls

On the question that the applicants miscalculated the computation of

the period for filing of the Notice of Appeal by including Saturdays and

Sundays, rule 3 of this Court 's rules only excludes Sundays and public

holidays, and only when they fall on the last day of the stipulated period. It

reads

"(a) o period of days from the happening of an event or the doing
of any act or thing shall be deemed to be exclusive of the day in
which the event happens or that act or thing is donel

6



a

I



a

(b) ,f the last day of the period is a Sunday or a public holiday
(which days are in this rule referred to as excluded days) the period
shall inclade the nextfollowing day, not being an excluded day;

(')...".

In the circumstances, we find that the 1" respondent incorrectly

construed rule 3 of this Court's rules.

Finally, on the issue that no evidence was produced by any of the

affected parties to show that they had not been served, since the onus was

upon the l't respondent to show that the affected parties had indeed been

served, which he has not done, then, we must accede to the applicants '

averments regardtng the failure to serye the affected parties.

Returning to the merits of this appiication, it is the applicants'

contention that the 1" respondent flouted rules 42, 75, ond 77 of the Court of

Appeal rules. Rule 75 of this Court's rules provides that the Notice of Appeal

shall be filed within 14 days of the decision that is appealed against.

Rule 77 (1) t'An intended appellaflt" ... to c(serye copies"... of the notice

of appeal ... "otl all persons directly afficted by the aptpeal"

RuIe 84 further stipulates:

"A person afficted by an appeal may at any time, either before or
after the institution of the appeal, opply to the Coart to strike out
the notice or the appeal, as the case ffiay be, on the ground that no
appeol lies or that sorne essential step in the proceedings has not
been taken or has not been taken within the prescribed time.

7
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Provided that an application to strike out a notice of appeal or att

appeal shall not be brought after the expiry of thirty days fron the

date af sertice of the notice of appeal or record of appeal as the case

may be".

The Notice of Appeal in this case was lodged on 21" July 2015 which

was 18 days after the judgment was delivered. That contravened Rule 75. A

copy of the Notice of Appeal ought to have been served on the applicants

within 7 days after it was lodged in court, but was not seryed on them until

3l't August 2015, which was a delay of 34 days. That also contravened Rule

77 (1) of the said Rules,

The Notice of Appeal was also not served upon on all the affected

parties and yet no leave was obtained to dispense with service upon any

party. These are fatal omissions which both Mr. Maina and Mr. Mokua

would like to wish away under Article 159(2)(d) of the Constitution and

sections 3A and 38 of the Appellate lurisdiction Act as mere technicalities.

Article L59Q)G) cannot be invoked to oust mandatory rules of procedure.

And as this Court stated in Hunter Tradins Compan u Ltd ys. Elf Oil Kentta

Limited, Civil Application No, NaL 6 of 2010, "If improperly iwoked, the K02

principle" [sections 3A and 38 of the Appellate Jurisdiction ActJ coald easily

become an unruly horse,tt

8
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For these reasons, we find that the 1" respondent omitted essential and

mandatory steps in his affempt to appeal in this matter Accordingly we

allow the Notice of Motion dated 17ft September 2015 with the result that

the Notice of Appeal lodged on 21't July 2015 is hereby sffuck out with costs

to the applicants.

It is so ordered

DATED and delivered at Kisumu this 2f' day of April, 2016.

D. K. MARAGA

JUDGE OF APPEAL

S. GATEMBU KAIRIJ, FCIAft

JUDGE OF APPEAI

A. K. MURGOR

JUDGE OF APPEAL

I certify that this is a true
copy of the original

D REG
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IN THE COURT OF APPEAL
AT ELDORET

CNTIL APPLICATION NO. 51 OF 2015

BETWEEN

AFRICA OIL TURXANA LIMITED..................... . .. . . 1ST APPLICANT
AFRICA OIL KEI{YA 8V................................. .zND APPLICANT
AFRICA OIL CORPORATION...O.. O"""'O"' "3RI) APPLICANT

AND

MAOSA KENGARA MONENA .... ...... ......1ST RESPONDENT
EDWARD KINGS OiTYANCHA MAINA...... ...zND RESPONDENT
CENTRIC ENERGY CORPORATION........... ..3RD RESPONDENT
INTERSTATE PETROLEIIM
COMPAI{Y LIMrrED...................,.............,.4J" RESPONDENT

(An Application to strike out Notice of Appeal lodged by the 7't resqtondenrt on 21't

IuIy 2015, in the intended appeal against the Judgment and order of Kitnondo, J,

dated Zd tuty 2015 q.nd deliyered in the High Court of Kenya at Eldoret,

in
Winding Up Cause No, I of 2014

(formalty Winding (Ip Caase No I of 2012 Kitale)
rtrV*rc*:kr(rk?tfrtlr)trr**)B*rri(rrrtrt****,rrt

RULING OF THE COURT

This application arises from the same judgment as Civil Application No.

S0 of 2015. The parties are the same, the avennents by the parties who

appearedwere the same, as were their submissions, save that the 1" respondent

in this instance is, Maosa I(engara Monena who despite having been served

did not apper in Court.

1
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t
Given these circumstances, the parties consented to adopt the

submissions made rn Ciyil Application No, 50 of 2015 for the purposes of this

application, and for this reason we did not consider it necessary to write fwo

different rulings.

Accordingly, the ruling we have just delivered in Civil Application No. 50

of 2015 applies mutatis mutandis to this application with the end result that the

applicants' Notice of Motion herein dated 17'h September 2015 is similarly

allowed, and the Notice of Appeal lodged on 21" July 2015 is sfruck out with

costs to the applicants.

It is so ordered.

DATED and delivered atKisumu this 2ft day of April, 2016.

D. K. MARAGA

JUDGE OF APPEAL
A

S. GATEMBU KAIRU, FCIAft

JUDGE OF APPEAL

A. K. MURGOR

JUDGE OF APPEAL

0
'J

I certify that this
copy of the original

true
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REPU BLIC OF NYA

IN THE HIGH COURT OF KENYA AT ELDORET

WIN r{G UP CAUsE NO. 1 0F ?,oL4

RE INTERSTATE PETROLEUM COMPANY LIMITED

JUDGMENT
t. A petition to wind up interstate Petroleum Company Limited (hereafter

the company) has been presented by Africa Oil Corporation (hereafter

the l't petitioner), Africa Oil Turkana Limited (formerly known as

Turkana Drilling Consortium Kenya Limited, hereafter the 7d petitioner)

and Africa Oil Kenya B.V. (formerly known as Lundin Kenya B'V,

hereafter the ld peiltioner), The petition is dated 2nd April 2012' It is

predicated upon sections 218, 219 (e) and 270 of the Companies Act'

2. The gravamen of the petition is that the company is insolvent and

., ,,,-;1!-!-?blg :tq nree! jts debfi. allC, that it is iust a1d ,gOUllable [hO! 'it be

wound up, The petitioners claim that the company is indebted to them

in the sum of Kshs 4,915,2/,L. The debt arises from costs awarded by

the High Court at Kitale. A certificate of costs dated 7h June 2011 is

exhibited. A formal notice was delivered at the registered offices of the

company on 22nd lune 2011

3, It is pleaded that a period of more than three weeks has elapsed; and,
'r'.. !
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that no payment is forthcoming. Those matters are set out at length in

the petition and confirmed in the verifying affidavits of Keith Hill and

James Phillips, directors of the 1* to 3'd petitioners respectively sworn

on 9th May 2012.

4. The petition is contested by the company. Learned counsel for the

company Mr. Mokua conceded that the company has not filed any formal

responsetothepetition.Theprimaryoppositiontothepetitionhas

been from the contributories, and in particula6 the 5th Contributory

of cPPosition dated
Edward Kings Maina. The latter has filed grounds

ZTth July 2014 and a detailed affidavit sworn on 4th August 2AL4' There

is another affidavit by the same deponent sworn on 2l't October 20t4'

In a nutshell, he avers that the petitioners lack standing to present the

p-eti.llp 
,,.ng!,![=e,debt 

i9 disputed, that thery u't 
::,1,,,!,i,i,l,.,l. "l::'ll::

to impeach the decree givinE rise to the debt, and, that the entire

petition is actuated by bad faith and is incompetent'

5, A supporting creditor, number 0903658 B.C. Limited (formerly known as

centric Energy corporation) supported the winding up proceedings' it

has filed a deposition sworn by Donald Mahaga on lgth May 2015 and a

list and bundle of documents dated 4h December 2014' The suppofting

WINDING UP CAUSE 7OF 2014 Re I nterstate P etrol eum Ltd JUDGMENT PageZ
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creditor avers that the company owes it costs of Kshs 4,339,423 arising

out of a decree in Kitale High court JR 30 of 2010. A copy of the

certificate of costs and the demand against the company are annexed.

6. The petitioners filed three bundles of documents or lists of authorities

dated 14th January z0L4,18th November zoL4 and 25th May 2015. The

5th contributory filed two sets of authorities dated 21d October 2014 and

1't December 2014. on z6th May 2015, I heard orar submissions from

the learned counsel for the petitioners and the supporting creditor. I also

granted leave to the 5h contributory to address the court. For the

record, the 5s contributory had filed a notice to act in person dated 31.t

July 201"4. I have considered the application, depositions, and the rival

submissions.

7' The legal parameters in a matter of this nature are well settled. Section

Z1Qicqnfpfs jurisdiction,lpan the lliglh Ccurt,to vuln'i'.ijpifl,coi-0BaiilF- - 1,- , ,.,..:

registered in Kenya. Under section Zi9 (e) and (f), a company may be

wound up if it is unable to pay its debts; or the court forms the opinion

that it is just and equitable that it be wound up.

B' section 220 defines when a company is deemed to be unabte to pay its

debts. The debt must exceed Kshs 1,00q Demand has to be served at

rl
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the registered office of the company for a period of three weekg and,

the company fails to secLtre, compound or pay the debt or to offer a

satisfactory explanation to the creditor. When those conditions are met,

the company is deemedto be unable to meet its debts. See Re Azetiland

Consultants Limited, Nairobi, Winding Up Cause L4 of ZO07 t20091

eKLR.

9, The petitioners must thus show there is a debt that has remained

unpaid for three weeks of the notice, If as urged by the company or

contributory that the debt is disputed, the company has to demonstrate

that the'dispute is substantial and bona fide. See Halsburyb laws of

England, Vol. 7 (3), 4th Edition, 2004 (Reissue) paragraph 452, A

winding up order shall not be granted where the company disputes it in

,,9.go..{fra.i1hrIh+.,9!i*,*'[gi1.,[e-sq!bfie$,,!ha.t lhe,Sigpute. is pasgd-1pfli,1

substantial grounds. See also Re Tangbnyika Produce Agenc.v [1957]

E.A.24I, Re Ghelani Impex Limited [1975] E.A L97. The latter decision

is also good authority for the following proposition: it is not improper or

oppressive for a judgement debtor to pursue winding up of the company

while pursuing other alternative remedies. Re Ghelani Impex Limite4

supra, at 199. The only caveat would seem to be the requirement of

(

tl

.!.-
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three weeks' notice; and, the equitable jurisdiction conferred by section

219(e).SomuchsothatifitwouldbeunjusttotheCompanyor

creditors, the court may decline winding up the company. see B€

wildtife shop Limited, Nairobi, winding Up Cause 23 of 1981 [1981]

eKLR, Re Garnets Mining Co Ltd [1978] KLR224'

10, Applying the above principles to the present case, I find as follows' I

have read the ruling of Koome J (as she then was) in Kitale, High coutt

lR 30 of 2010. The ruling is annexed to the deposition of Kings Maina

sworn on 4h August ZOL .The company Was the ex parteapplicant' It

sued the Permanent secretary Ministry of Energy and five interested

parties. They were, Turkana Drilling Company Limited; Lundin Kenya

Limited; Africa oil corporation; Platform Resources Inc; and, centric

Irna0inli Inc; On,t6ll,.,pece1nber:, 201.0- the appti9atigq,y99.9,i:.rl,,.:,:.i,-$:

with costs to the respondent and the five interested parties'

11, I am satisfied that the three petitioners were some of the interested

parties, TherT are Africa Oil Corporation (the ln petitioner), Africa Oil

Turkana Limited (formerly known as Turkana Drilling Consortium Kenya

Limited, the Zd petitioner) and Africa Oil Kenya B'V. (formerly known as

Lundin Kenya B.V.,the 1d petitioner). The 5h contributory submitted that

'li ...-'-,--u'r'

i.

trr!i:
i

i.'
:

'Ji:
irir.i

ffi
ffil
F-|?
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the current petitioners are notthe ones who were awarded costs in the

judicial review application. I think that is a red herring. I have studied

the earlier affidavit of Donald Mahaga sworn on Bth March 2013. Turkana

Drilling Consortium (K) Limited was incorporated on 13th April 2007' I

have then seen the certificate of its change of name to Africa Oil

) turkana Limited dated z1't october 2009. Lundin Kenya B'V. on the

other hand was incorporated on 26th November 2OO7' It changed its

!'
name to Africa oil Kenya B.V as per the confirmation by the registrar of

companies dated Bth JulY 2009'

Lz, I thus find that the petitioners have standing to present the petition'

The petition is verified by the two affidavits of Keith Hill and James

Phillips as required by Rule 25 of the companies (winding Up) Rules'

;.r;....r...:;:j.Eirn .., Fto11r..the. 4fficlEy[-gf service,ol-.P..,gIq,Orwalu sworn on 25fr lUng ?01?r
I;ri _'.- . ... . t, '

the petition was served on the company. The petition was advertised in

I.'

the Kenya GazetLe and one national newspaper. The relevant fees were

paid to the official Receiver. I am unable to hold that the petition as

drawn and filed offends the Companies Act or Rules or that it is

incompetent.

The petitioners had filed a single bill of costs. In a ruling delivered on
13.

WINDING UP CAUSE 1 0F 2014 Re Interstate Petolemn Ltd IUDGMENT Page 5
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10th January 2011, the costs were taxed at Kshs 4, 9L5, 221' I have

seen the ceftificate of costs dated 7th June 2011. Mr. Kings Maina

submitted that the certificate of costs is not a decree; and that the

petitioners should have moved the court under section 51 of the

Advocates Act for entry of judgment on the taxed costs. I disagree' The

costs awarded here were paw and party costq not advocate-client

costs. section 51 of the Advocates Act is thus inapplicable' The

ceriificate for the pany and party costs was for all intents and purposes

a decree.

L4, Like I stated earlier, the company has not filed any reply to the

petition. There has been no appeal or application to set aside the

certificate of costs in favour of the three petitioners' To be fair to the 5th

. .i...ii. ...j-....\. i.lrrei-e Vv.rili,l -i:ei]-l .'to., bg :liJaeedi.l!-,1.--t',i,,,E8t--'a'-'!de''l-:h'c.' ''::;':r:-:Ei:
L-: iLl iutlLul Y/ Ll

certificate of costs awarded to the supporting creditor' so much so that

at the moment, there is no order staying the costs to the petitioner'

15. Although a tome of materials have been placed before the court, this

petition turns on a very simple matter. The debt in this case exceeds

Kshs 1,000. It is a debt o1' Kshs 4, g!5, 271 due from the company to

the petitioners. A formal demand of payment was nrade on the company

'l.l
I

ll
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on 22nd June 2011 as more particularly pleaded at paragraph 6 of the

petition. More than three weeks have expired since the delivery of the

notice. The company has not met the debt, secured it or compounded

it; or, made a reasonable explanation to the creditors. I have reached

the inescapable conclusion that the company is unable to pay its debts

as deflned by section 220 of the Companies Act.

16. The only other key question is whether the debt is disputed on bona

fide and substantial grounds. For starters, the company never filed a

reply. The company has not shown any eftort or capacity to meet the

debt in good faith. The reply by the 5h contributory and by Mr. Mokua,

learned counsel for the company, is six-pronged: first, that the company

has rights to exploration of crude oil reserves of 9.36 billion barrels in

the disputed blocks 108& 1088, 12A and 13T; secondly, that the

'petitioners have not sought to execUte the decree in any other manner;

thirdly, that the costs are being challenged separately before the Deputy

Registrar and in Eldoret Civil Appeal 14 of 2015; fourthly, that the

affidavit in support of the petition on behalf of Africa Oil Corporation is

defective; fifthly, that the petition is'res judicata; and , lastly, that the

petition is not brought in good faith but meant to achieve a collateral

WINDING UP CAUSE t OF 20L4 Re Interstate Petroleum Ltd JUDGMENT Page B



4r '

)

\

WINDING UP CAUSE LOF Zot4 Re lnterstate P etroleum Ltd JUDGMENT Page 9

i

purpose.

L7. There are three petitioners here. I have dealt at length with their

identities, change of name and capacity to bring these proceedings'

Rule25oftheCompanies(windingUp)Rulesrequiresthatevery

petition be verified by an affidavit of the petitioner, and if there be more

than one petitioner; by an affidavit by one of the petitioners. In this

case, I have found the petition is properly before the court' As I have

,fu 
stated, all the petitioners filed a single bill of costs for the parly and

partycosts.Thedebtin,questionisowedtothethreepetitioners.The

company or the 5h contributory have not shown that they have assets

to meet the debt or that they have made efforts to repay the debt' The

oil reserves or exploration rights referred to may well exceed the value

of the debt now due. But it is not lost on me that the exploration rights

',''1,'",1 , ,'ovet,jthsse'oil bir:qk; rr,rciethe,subjec.l::f ,the juctieiaJ.leyigly"pr'q9eq(1[t$F,,. ---.',,
C

ThecompanylostinthoseproceedingsattheHighCourtinKitale.The

appeal to the coutt of Appeal ran into headwinds' The notice of appeal

was struck out. A motion for stay of execution of the High Court decision

was dismissed by the court of Appeal on 20th september 2013' That is

clear from the annexture marked EKol46 in Mr' Maina's affidavit of 21d

t



{

October 2AL4.It is true that the petitioners had lodged another petition

for winding up on 14th october 2011. The petition was struck out on 15th

February 20L2. The main reason was that it had not been properly

executed. That did not preclude the filing of the present petition or

make this petition incompeLent. I am unable to say the matter is res

judicata.

18. The definition of inability to pay a debt under section 220 of the

companies Act is narrow and pointed. The point is that the company

has not shown substantialor bona fide grounds disputing the debt. The

onus to prove those matters fell squarely on the shoulders of the

company. I stated that there has been no appeal or application to set

aside the certificate of costs in favour of the three petitioners. The

;i':'iir'!:; .+petiii'si:leid+tcoLfiisf.-l*:i,ier's,'i:'at€g*r:ical,ithai,".he'$et!iii.l-,r;l'0,,"["inr.g'i;xggrifuggi1,.;:i:'r

served with any appeal. The proceedings before the Deputy Registrar

referred to by the company and the 5h contributory are to set aside the

certificate of costs awarded to the supporting creditor who was the 5th

interested party in the proceedings at Kitale High Court. That was the

subject of a separafe bill of costs and certificate of costs.

19, True, the petitioners have other remedies in execution of the decree.

ti:,
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Bui they have a right to pursue the present action, It is not improper or

oppressive for the creditor to pursue winding up of the company while

pursuing other alternative remedies' Re Ghelani Impex Limited, [1975]

E.A 197 at 199. The only caveat is the requirement of three weeks'

notice; and, the equitable julisdiction conferred by section 219 (f)' The

notice was delivered. I have no cogent evidence that the petitioners are

acting in bad faith or intend to achieve a collateral purpose' I am then

not satisfied that it would be unjust to the company or creditors to wind

up the company in this case. See Re Witdlife Shop t-imited, Nairobi,

winding up cause 23 of 1981 [1981] eKLR, Re Garnets Mhhg co 
!tu

[1e78] KLR 224.

20, The upshot is that the petition is allowed. The company is wound up

,--'.,-"' ,'.-,.,fer*'Ae,bilibn*Epay:itr*dehts-utr:les,-te$i9pJ19-(e) qf.iFS-S?-t!,pBHgl,;AcJi,s,-;'+#::o<'*.:

I appoint the Official Receiver as the provisional liquidator. The costs of

the petition shall be paid from the assets of the company.

It is so ordered.

DATED/ SI6NED and DELIVERED at ELDORET this znd day of July 2015

GEORGE KANYI KTMONDO
JUDGE
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Judoment read ln open couft ln the Presence of:

Ms.F.MachariaforthepditionersinstructedbyAnjarwalla&Khanna
Advocates.

Mr: Z. Mokua (Absent) for the company'

Mr. Edward Kings Maina (in person) for the 56 contributory.

Ms. Ruto for Mr. Leshan ior the supporting creditor instructed by Daly & Figgls

Advocates.
Mr. l. Kemboi, Court clerk.
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his side
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l Iames Mwembi

A N"k ru o-usinessman is
contemolatins challensins
lustice' Dafid Mrn"pat
ielection for the Chief Iust'ice
oosition.' Edward Maina has vowed
to table his arsument asainst
lustice Maras"a before" thc'parliament's " iustice and
legal committe'e during its
delrberations-

According to Maina,
Justice Mara-ga m_ade a ruling
on a case ln Klsumu that
seemed to have favoured a
foreign entity against his oil
hrm conlDanu

Hc savs lListicc M.rr.rpa on
Aoril zr ihis ve.rr at Kiiurnu
st ruck ou t the horicc o[aoocal
lodeed at Eldoret Cou'ri of
Aoieal on the basis that it
wii not lodsed within the ra
davs oeriod Sllowed.'ln' the disoute berween
Mainat Interstltc Petroleum
Comoanv Limited and three
othei foreisn comnanies-
Maina clairfrs that lustici
Marasa in his rulins oier the
noticE of appeal fav"oured his

maintains that all state offices
in the countrv are closed on
both Saturdais arrd Sundavs
hence.the j',.ilgc- should nirt
have rEnored his argumcnt
belore thc court-

He savs even durins
Iustice Maiasat interview fo?
ihe chief ius[ice post, he said
he would not.be workins on
Saturdays addins that Ariicle
o and rir of the"constitution-
Saturday and Sunday are nol

workins davs in the countni'.
Maiia 6rrther arnes t6at

by so doing, Jusrice filaraga is
alreadv known to have abused
the saine consrirution by not
workins on Sahrrdavs- '

'Just"i ce Maraga.fiave away
my cconomrc nghq by stnkrng
out mv notrce of aDDeal in
violati6n of article a'o'of the
co nsritution." arzues' Miina-

He adds that the oremmed
incomins Chief ' Iusticc
violated fhe verv coristitution
he will be y6rir under to
manasins the iudiciarv-

In'th"e pirticulai c"s.,
Maina was defendins a suit
that the three comoafiies had
filed in Eldoret Hish Court
seekins to dissolve I-nterstate
Petrolium Cornpanv-

Thev wante& t6 dissolve
Interstite Petroleum
lo.mpariy .. allegedly - for
berns unable to Dav 'them
overthra.z milliori. Maina's
notice oI'apoeal that was
struck out b!'lustice Maraga
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na on

Ififwa suspends annual
subscription fees for members

Clearing and
fonvarding industry
rocked by stiff
competition from
multinationals

I Our Reporter

the.industry is facing. .
ln a notrce to members

dated Seotember a1
zo16, Kifo)a Mombasi
branch chairman, Iacob
Misiko, said all renewal
subscriotions for next vcar
have been waivcd. '

"You are thcrefore
reouested to submit
your 6lcs for rcnewal of
iustoms asents licence
direct to cTrief manaeer
licensine deoartment Tor
processins," siid Misiko.' lle alsi told members
to disregard an earlier
communication in which

Kifwa me.mbers were to pay
a subscflDtron lncrement
fee ofShri,ooo.

Kifm has also notified
the commissioner of
customs on the move to
wave subscriotion fees
for its membirs for this
6nancial vcar-

Otler'Mombasa Kifira
officials are ludv Kirunzi
and Josephai M#achanya,
branch secretary and
tre6urer resoccti'velv as
Der a letrer dated luli zz
ior6 sisned bv an aisisiant
registrir of sricieties .facob
I kra ra.

Kenya Interutional
Freiiht and Warehousinp
Asso"ciation leadershiS
has waved annual renewil
subscriotions for its
membe'rs citins harsh
economic conditYons rhrt

0mar and Awiti on collission course for Wiper ticket
e Corresoondent
lhe scramble lor the
Wiocr narw ticker bv
r*d Momtiasa leaderl

On the second dav of
tlre tour Omar found' the
going tough during a rally
at thc lononoka srounds
when the tr fombasa
scnator was invited to run
the show bv Awiti.

Omar rias heckled and
booed bv rowdv vouths
whoshouied loho's slosa^s
lorcing him to cut shori his
spcech.

At one stase. Omar lost
his tcrnocr ani,l lashed out
rt Iohoisrvle of lcadcrshio
'vtiich did not so dowh
ucll rr,ith the cro#d-

It took the inrervention
of Wioer oartv national
chairmin david Musila to
sve thesiruation and calm
down the rowdy crowd.

Omar wis seen
pleading with Awiti ro
urpe the rowdv vorrlhs ro
st;D hecklins liirir-

hfter the"dust scrrled.
Omar was aqain on the
soot when heTashed out ar
a'section of ODM leadersq,ho had demanded
Kalonzo to tone down his
nrcsiclential ouest in the
hext polls.

eveinq the Mombasa
girbcr"natorial seat in thc
zorT elections dominatcd
Darry leader Kalonzo
Musyoka's two-day tour of
the coast.

Nvali MP Hczrrrn Arr'iti
and 'Mombas.r scn.ltor
Hassan Omar u'ho rvants

llas.sr n
tr)ut lo

Dt hcr -s

Minor raped and
murdered inVihiga

1 Iamcs Anzigare

alone in the

her alone

with lrer
r and she

Area MCA Abdalla Choco has
urged. policc to conducr rhbrouglr
lnvestrgatrons and errest I he
cu lp n t.s.
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OF THE CO ITUTION OF NYA 2010

Wra_[.a -AND-

OF THE PUBLIC APPOI NTMENTS (PARL IAMENTARY AP PROVAL) ACT.

)

136 0F OF KE

-AND-

IN THE MATTER OF THE UDICIAL SERVIC E ACT. CAP 1858 OF THE LAWS OF KENYA

IN THE

.AND-

TTER OF APP AL HEARING OF THE NOMINA TION OF HON. MR. JUSTICE
DAVID KENANI MARAGA. FO R THE POSITION OF THE CHIEF JUSTICE OF THE

REPUBL IC OF KENYA

TO THE CLERK OF THE NATIONAL ASSEMBLY
MAIN PARLIAMENT BUILDINGS
NAIROBI

STATEMENT BY: BERNARD KIBET SANG TE) AND TOM CH ERUIYOT BIEGON

WE, BERNARD KIBET SANG (Advocate) of P.O Box 22944-00100 Nairobi and TOM
CHERUIYOT EIEGON of P.O Box 1772'2O2OO Kericho, make this statement under *th,
and state as fottows:

1. THAT l, BERNARD KIBET SANG, an Advocate of the High Court of Kenya and a
constituent of Ainamoi Constituency, have been retained by the fami[y of the
Hon. David Kimutai Too (Deceased) to present this statement on their behatf.

2. THAT l, TOM CHERUIYOT BIEGON, a resident of Ainamoi Constituency, present
this statement on the capacity of a resident of Ainamoi Constituency.

3. THAT the nominee for the position of the Chief Justice (CJ), the Hon. Justice
Kenani Maraga, is NOT fit to hotd the position of the CJ, on the fottowing
grounds:

(i) The Learned Judge lacks the requisite competence and tegat judgement
to hotd the highest court and office in the Judiciary, for the reasons to
be deduced from his decision in the case of lic -versus- rew

9 eKLR where the Accused (Omwenga) was
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charged with the heinous cotd btood murder of the Hon. David Kimutai
Too and PC Eunice chepkwony. Before his demise, Hon. David roo,
was the Member of Partiament for Ainamoi constituency, in the, then,
Rift vattey Province (now, Kericho county), white pc Eunice
Chepkwony, was a Traffic Potice Officer at the Etdoret Potice Station,
and atso a resident of the said Ainamoi Constituency. Annexed and
Marked 'BTf is a true copy of the said Judgment.

(ii) ln his judgement, the Learned Judge faited to exercise tegat judgement
by erroneousty reducing the charge of murder to that of manstaughter,
stating the Accused was provoked and shot the two deceased in setf-
defence.

(iii) The Learned Judge arrived at the conctusion of manstaughter despite
agreeing with the evidence of the prosecution that the Accused in
possession of a gun went hunting for the deceased in West lndies
Etdoret, which clearty showed that the Accused had made up his mind to
go after the two Accus'ed with a gun, and which ctearty manifested his
state of mind (matice aforethought/mens rea) to commit the act (actus
reus) of kitting the deceased.

(iv) ln page 3, paragraph 2, of the judgement, the Learned Judge ctassifies
matice aforethought in three, being, express malice, implied malice
and constructive malice. That express matice is proved when it is shown
that an Accused person intended to kitt, white imptied matice is
estabtished when it is shown that he intended to cause grievous bodity
harm, and constructive matice is proved when an Accused kitted in
furtherance of a fetony (for exampte rape or robbery) or when
preventing a lawfuI arrest, even though there was no intention to kitt or
to cause grievous bodity harm.

(v) We do agree with the Learned Judge on his finding that constructive
matice was not proved. We expected that the Learned woutd proceed to
anatyse the remaining categories of matice. However, the Learned Judge
seems to do a general analysis of the evidence without pinpointing the
evidence to the issues of express or imptied matice which were key in
determining the state of mind of the Accused. with due respect, we
therefore conctude that the judge did not demonstrate competence by
not systematicatty analysing the evidence adduced with the issues of
express and imptied matice which issues he is the one that raised.

1
I
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(vi) Further, the judgement is not wett taid out to enabte a reader ctearty
isolate the issues on determination. With due respect, a person aspiring
for the highest judiciat office ought to demonstrate meticulous
organisation of his anatysis of legat issues. The judgement is convotuted
and leaves readers confused and unabte to point out the direction of the
judgement. We nonethetess struggted to pick out the issues from the
judgement.

(vii) The judge in reducing the charge from murder to manstaughter hetd that
the Accused was provoked and also acted in setf-defence by kitting the
two Accused. From evatuation of evidence, the Learned Judge also
contradicted himsetf and erroneousty agreed with the defence that the
Accused was provoked and acted in self-defence. ln reaching at the
conclusion of provocation, the Learned Judge erroneousty found that
there was a tove affair between the Accused and the deceased Eunice
Chepkwony. ln any event, the atteged love affair woutd affair would not
have the cause of the provocation. We say so because:

(a)As to provocation, iln page 5, paragraph 3 of the Judgement, the
Learned Judge confirms that most of the potice witnesses denied
that the Accused had any love affair with the tate pC Eunice.

(b)The Learned Judge betieved the attegation that the provocation arose
from the alteged ctaims by the deceased that the Accused was
spreading rumours that the late Eunice had Hlv/Aids. How does an
attegation of a rumour amount to provocation to the extent of kitting,
especialty when it had been confirmed that the Accused and the late
Eunice had taken an Hlv rest at the instance of his wife? ln our view,
the Accused woutd not be SO SERIOUSLY provoked by attegations that
he was SPREADING disproved rumours.

(c) The Learned Judge betieved the evidence of the Accused that he and
the late PC Eunice were lovers in Kiganjo potice Cottege, despite that
no independent evidence was given to support the testimony by the
Accused.

(d) The Learned Judge betieved the testimony of the Accused that he
sotd his Matatu KAQ 401 C for K.shs 300,00 and gave sate proceeds to
the late PC Eunice who added to it K.shs 100,000 and bought the
Toyota Carina. This is despite that no evidence was [ed to show that,
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firstty, the Accused owned and sotd the matatu KAe 4o1c for K.shs
300,000 and that and he and the tate PC Eunice bought the Toyota
Karina.

(e) ln respect of self-defence, the Learned Judge conctudes that the
Accused is the one that shot the two deceased and that neither of
the deceased shot a singte shot at the Accused (see page 8 paragraph
4 of the judgement). Further, the Learned Judge, setectivety and
with no valid reason chose not to betieve the testimony of pw10 (pc
Mutisya) and that of PW2 (Eric lgadwa Mbogani), that they saw a
pistol on the waist of the late Eunice in ctear demonstration that the
late Eunice did not train a gun at the Accused to warrant setf-
defence. lnstead, the Learned Judge, without demonstrating any
reason for preference, chose to betieve the testimony of PW 23, an
lnvestigating officer (who was not and woutd not normatty be in the
scene) that PW 10 and PW 2 recovered the gun at the scene. PW2

who went crime scene, in his testimony (see page 6, paragraph 6 of
the judgement) ctearty demonstrates that the late pC Eunice had a
gun strapped on her waist and that there was no other gun on the
scene. why woutd the Learned Judge have chosen to disregard the
testimony of two witnesses who went to the scene and found the gun
on the waist of the late PC Eunice, but choose to rety on the
testimony of one witness who retied on hearsay to conctude that guns
were recovered at the scene?

(f) ln page 8, paragraph 1 of the judgement, the Learned Judge seems to
betieve uncorroborated evidence that the Accused went to the scene
and that the two deceased were the first to point guns at the
Accused. With due respect, what the Learned Judge is saying is that
the Accused who had been pointed a gun at, acted in a 'movie like'
swiftness, putted out his gun and shot TWO peopte (inctuding a

trained gun user) who had atready pointed guns at him!!!

(g) The Learned Judge seems to unproceduratty rety on the 'testimony'
of the Advocate for the Accused that Eunice had two guns (see page
B, paragraph 5 of the judgement). This amounts to retying on
evidence of from the bar, which is highty irregutar. Firstty, Advocates
for parties do not normatty provide evidence in proceedings and
secondty, the said Advocate did not take the witness stand.
Otherwise, where did the Learned Judge come up with the phrase, 'l
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agree with the Accused's counse[ that Eunice had two guns at the
scene...'? where did the Learned Judge come up with the conclusion
that the potice hid the extra gun that was attegedty in possession of
the late Eunice? No testimony to that effect was given by any other
witness other than the Advocate for the Accused.

(h) The learned judge chose to betieve what a witness says was totd by
another witness who atso testified in court but did not give any
testimony to the effect that the [ate Eunice had a gun (see page 7,
paragraph 4 of the judgement). ln other words, the tearned judge
chose to betieve hearsay.

(i) The Learned Judge agrees that neither of the deceased fired a singte
shot (see page B, paragraph 'l). so the question that comes to mind
is, whitst the Accused was shooting the late pc Eunice, why woutdn,t
the late Hon. Too shoot the Accused given that the Learned Judge
believed that the two deceased had both whipped out guns? (see
page B, paragraph 3 of the judgement).

(j) ln an apparent defeatism to his findings, the Learned Judge proceeds
to state in the last paragraph of his judgement, "...considering the
fact that accused is the one who followed the deceased to West
lndies Estate and that neither of the deceased fired even a one
shot, I find that Accused should have shot them on the arms or
legs to disarm them and not on the head, chest and abdomen as he
did. ln the circumstance, I find that Accused used excessive force
in shooting them on the said spots." This surety is not consistent
with the findings that the Accused shot in setf-defence, noting that
as we had shown, no evidence was given to show that the tate PC

Eunice whipped out her gun, and further that no testimony was given
to show that she had two guns which one may have been used by the
late Hon. David Too. As'a matter of fact, the late Hon. David Too was
high school principal and since he had just been etected to
Partiament, in atl imaginations, he woutd NOT have had the courage
to pick, tet atone the skitt to use a gun. lmportantty, NO finger print
evidence was adduced to demonstrate that the tate Hon. David Too
hetd a gun at the scene.

4. THAT usuatty, when judges detiver judgements, they are not put on the spot to
defend their judgements in order to gauge their veracity. However, this
Honourabte House, through this honourabte Committee, has an opportunity to
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put the Learned Judge in his defence of the judgement. lt is worth pointing out
that the cotd btood murder of the Hon. David Too happened in the same period
with another kitting of another legistator, Hon. Mugabe Were, and deaths of
Hon. Kipkatya Kones and Hon. Lorna Laboso. ln the issue of the kittings, the
judiciary ought to have risen to the occasion and sent an unequivocal message
to the kitlers that representatives of the peopte hotd a ptace sui generis in
society and shoutd be protected by atl means.

5. THAT the death of the deceased caused a lot of emotionatty pain to their
famities and the habitants of Ainamoi Constituency. Further, upon the murder,
there was a lot of civil unrest that ted to a number of deaths and property
destruction. Thus, the said peopte had the tegitimate expectation that justice
woutd be served.

6. THAT out of the Learned Judge's decision, the famities of the deceased as wetl
as the constituents of Ainamoi Constituency, fett that justice was not served,
and it is on this reason that they are opposed to the appointment of the
nominee to the highest court and judicial office of justice. For avoidance of
doubt, the [ate Hon. David Too was overwhetmingty etected by the peopte of
Ainamoi Constituency. We say without any iota of doubt that he was loved by
the peopte.

7. THAT the peopte of Ainamoi, as shown in media reports, do not have faith in
Justice Maraga as a judge, tet atone as the leader of the highest court and
judiciat office.

8. THAT and given that we have demonstrated that the Learned Judge did not
dispense justice, to approve the nomination of the Learned Judge, woutd be an
affront to justice to the famities of the two deceased, the peopte of Ainamoi
Constituency where the late Hon. David Too was a representative and the [ate
PC Eunice a resident of Ainamoi, and this Honourabte Partiament where the
late Hon. David Too was a member.

9. THAT we make this statement under oath conscientiousty betieving the same to
be true and in accordance with the oaths and Statutory Dectarations Act (Cap
15) of the Laws of Kenya.

I
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SWORN at NAIROBI by the said:
BERNARD KIBET SANG (Advocate)

-and-
TOM CHERUIYOT BIEGON

This 11th day of Octobe r, ZO16

BEFORE ME:-

IONE OA

Drawn Bv:

Magut & Sang Associates
Advocates
K/vlA Centre, Btock B

znd Ftr., Suite No. 2.1
Chyutu/Mara Road
Upperhitt
P.O Box 22944-00100
Nairobi
sang@maeu tandsanq.co.ke
0202012619
www.maqutand sanq.co.ke

)

)

)

)
)
)

)
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for
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REPUBLIC v ANDREW MUECHE OMWENGA [2009] eKLR
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REPUBLIC ..PROSECUTOR

VERSUS

ANDREW MUECHE OMWENGA. .ACCUSED

JUDGMENT

ANDREW MOECHE OMENGA (the Accused) in this case is charged with two counts of murder
contraryto Section 203 as read with Section 204ot the Penat Code. lt is alleged thatonthe 31't
January, 2008 at West lndies Estate in Uasin Gishu District within Rift Valley Province, he
murdered DAVID KIMUTAI TOO (David) and EUNICE CHEPKWONY(Eunice).

The prosecution case as can be gleaned from the evidence of 23 witnesses who testified
against him is that at about 10.00 a.m. on 31"tJanuary,2008 the Accused followed both the
deceased to West lndies Estate in Eldoret Town where he shot them and fled on the GK motor
bike he had to the DO's camp at Turbo where he surrendered himself and was arrested.
Members of the public who heard gunshots ran to the scene and found David dead. Though
Eunice was still alive, she was not talking. With the police who also rushed there on receiving
information, they rushed Eunice to Moi Referral Hospital where she died while undergoing
treatment, Accused was later handed over to police and escorted to Nakuru where he was
charged with the murder of the two deceased persons.

What is murder" Before I dea! with the definition of murder, it is important to bear in mind
the fact that criminal law does not seek to punish people for their evil thoughts; an accused
must be proved to be responsible for conduct or the existence of a state of affairs prohibited by
criminal law before conviction can result. Whether a conviction results will depend further on
the accused's state of mind at the time; usually intention or recklessness is required. The Latin
maxim-actus nott faclt reum, nisi mens sif rea-"the act itself does not constitute guilt unless
done with a guilty mind," encapsulates this principle.

With these two important elements of crime in mind, I can now define murder as the unlawfu!
homicide committed with "malice aforethought." Homicide of course is the killing of a human
being by another. Murder is therefore the killing of a human being by another with malice
aforethought.

Section 203 of the Penal Gode under which the Accused is charged defines murder as the
causing, by a person or persons with malice aforethought, the death of another person by an
unlawful act or omission. !t reads:-

"Any person who of malice aforethought causes the death of another person by any
unlawful act or omission is guilty of murder."

hltp!/www.kenyalaw.org - Page 1fr
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It is clear from this definition that for an accused person to be convicted of murder, it must
be proved that he caused the death of the deceased with malice aforethought by an unlawful
act or omission. There are therefore three ingredients of murder which the prosecution must
prove beyond reasonable doubt in orderto secure a conviction. They are: (al$e_9S.9!h g-f.--t.Ig
dgry3"q_g-d3"19"JF" gaus.e-.._o--f t_hat.death; (b) t-[a!.the acc.us_ed copmitled the.unlawj-ut.acr._wh-!g[r
caused the 9:at! ol_1!19 $gceasgd an{ (c) that.the Accused had the malice aforethought.

ln the first element, there must be evidence proving that the death of a human being (the
deceased) actually occurred. The evidence required to prove the death is usually the autopsy
reports given by pathologists. But there are circumstances where the cause of death is too
obvious to require medica! evidence like where the deceased person was stabbed through the
heart or where he is decapitated or his head is crashed. Stating this principle in Ndungu Vs
Republic [1985] KLR 487 the Court of Appeal stated at p. 493 that:-

"...in some cases death can be established without medical evidence. Of course there are
cases, for example where the deceased person was stabbed through the heart or where the
head is crashed, where the cause of death would be so obvious that the absence of a post-
mortem report would not be fatal. But even in such cases, medical evidence of the effect of
such obvious and grave injuries should be adduced."

The rJeath of the two deceased persons in this case is not in dispute. !t is also not in dispute
that they died of gunshot wounds. The evidence of the pathologist, Dr. Njue PW20, makes that
quite clear. That disposes of the first ingredient.

On the second ingredient, the Accused himself admitted that he shot David. I do not accept
his contention that Eunice accidentally shot herself as he struggled to wrestle David's gun
from her. The evidence of Ag. SSP Johnson Mwongela, PW19, that only Accused's Ceska
pistol Serial No. A050468 Ex. 4 was fired at the scene and that the finger-ring he examined had
a circular bullet hole as well as the evidence of Dr. Njue that Eunice was shot in a standing
position while defending her self, leaves me in no doubt that the Accused shot her also.

ln order to satisfy the second ingredient that the accused committed the unlawfu! act which
caused the death of the deceased, we need to determine whether or not the Accused's act of
shooting both of them was an unlawful act. I will deal with this aspect of the second ingredient
along with the third ingredient which is whether or not the Accused killed the two deceased
persons with malice aforethought.

What is "malice aforethought" Malice aforethought describes the rnens rea or the mental
element required for a conviction of murder. The term imports a notion of culpability or moral
blameworthiness on the part of the offender. lf 'malice aforethought' is lacking the unlaMul
homicide will be manslaughter.

Section 206 of the Penal Code gives the instances when malice aforethought is established.
It states that:-

"Malice aforethought shall be deemed to be established by evidence proving any one or
more of the following circumstances-

(a) an intention to cause the death of or to do grievous harm to any person, whether that
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person is the person actually killed or not;

(b) knowledge that the act or omission causing death will probably cause the death of or
grievous harm to some person, whether that person is the person actually killed or not,
although such knowledge is accompanied by indifference whether death or grievous bodily
harm is caused or not, or by a wish that it may not be caused;

(c) an intent to commit a felony;

(d) an intention by the act or omission to facilitate the flight or escape from custody of
any person who has committed or attempted to commit a felony."

It is clear from this definition that there are three broad elements of 'malice aforethought'.
They are express, implied and constructive malice. Express malice is proved when it is shown
that an accused person intended to kill while implied malice is established when it is shown
that he intended to cause grievous bodily harm. When it is proved that an accused person
killed in furtherance of a felony (for example, rape or robbery) or when resisting or preventing a
lawful arrest, even though there was no intention to kill or to cause grievous bodily harm, he is
said to have had constructive malice aforethought.

There is no evidence that the Accused shot the deceased persons in an attempt to arrest
them. So the last instance of Section 206 of the Penal Code is not relevant to this case.

Even when any or all of the other instances are proved, it will not be murder if the accused
person is shown to have been provoked and/or to have acted in self-defence. Mrs. Ndeda for
the Accused has submitted that the Accused shot the two deceased persons out of
provocation and in self defence. What is provocation" What is self defence and when do the
two defences arise"

BIack's Law Dictionary, 7th Edition defines the term "provocation" as "something (such as
words or actions) that arouses anger or animosity in another, causing that person to respond
in the heat of passion." ln as much as it is relevant to this case, Section 208 of the Penal Code
explains what constitutes provocation:-

"5.208 (1) The term "provocation" means and includes, except as hereinafter stated, any
wrongful act or insult of such a nature as to be likely, when done to an ordinary person or in
the presence of an ordinary person to another person who is under his immediate care, or to
whom he stands in a conjugal, parental, filial or fraternal relation, or in the relation of master or
servant, to deprive him of the power of self-control and to induce him to commit an assault of
the kind which the person charged committed upon the person by whom the act or insult is
done or offered."

Self defence on the other hand, as the term itself suggests, is defence of self. lt is the use of
force or threat to use force to defend oneself, one's family or one's property from a real or
threatened attack. Self defence is therefore a justification in the application of force recognized
by the common law.

The law generally abhors the use of force or violence. There are, however, instances where
the use of reasonable force is justified. For instance, an accused charged with an offence may

a
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seek to plead that he acted as he did to protect himself, or his property or others from attack or
to prevent a crime or to effect a lawful arrest. Such pleas when successfully raised provide a
justification for the accused's conduct thereby rendering his act lawful. Since the use of lawful
force is not an offence, the accused will be acquitted of the offence as the element of actus
reus (the unlawful act) will be missing.

A person is justified in using a reasonable amount of force in self defence if he or she
believes that the danger of bodily harm is imminent and that force is necessary to repel it. This
defence therefore turns on two requirements: one, that the force must be necessary and
secondly that it must be reasonable.

It is not necessary, however, for there to be an actual attack in progress before the accused
may use force in self defence. !t is sufficient if he apprehends an attack and uses force to
prevent it. ln Beckford Vs'R [1988] AC 130 Lord Griffiths stated (at p.144) that "a man about to
be attacked does not have to wait for his assailant to strike the first blow or fire the first shot;
circumstances may justify a pre-emptive strike." The danger the accused apprehends,
however, must be sufficiently specific or imminent to justify the actions he takes and must be
of a nature which could not reasonably be met by more pacific means.

ln Mokwa Vs Republic, [1976-80] 1 KLR 1337 the Court of Appeal held that self defence is an
absolute defence even on a charge of murder unless, in the circumstance of the case, the
accused applies excessive force. ln Patmer Vs R., [1971] 55 Cr. App. R. 223 at p.243 the English
House of Lords held:-

"The defence of self defence either succeeds so as to result in an acquittal or it is disproved
in which case as a defence it is rejected. ln a homicide case the circumstances may be such
that it will become an issue as to whether there was provocation so that the verdict may be one
of manslaughter."

What is reasonable force is a matter of fact to be determined from evidence and. the
circumstances of each case. ln the words of Lord Morris of Borth-y-Gest in the said English
case of Palmer Vs R., 11971J 55 Cr. App. R. 223 at p.242 quoted with approval by the Court of
Appeal in John Njoroge Vs Republic, Cr. App. No. 186 of 1987:-

"lt is both good law and good sense that a man who is attacked may defend himself. !t is
both good law and good sense that he may do, but may only do, what is reasonably necessary.
But everything will depend upon the particular facts and circumstances... lt may in some cases
be only sensible and clearly possible to take some simple avoiding action. Some attacks may
be serious and dangerous. Others may not be. lf there is some relatively minor attack, it would
not be common sense to permit some action of retaliation which was wholly out of proportion
to the necessities of the situation....lf the moment is one of a crisis for someone in imminent
danger, he may have to avert the danger by some instant reaction."

I should here point out that like in all other criminal casesr where accused raises the
defences of self defence and provocation, the burden is still on the prosecution to prove him or
her guilty beyond reasonable doubt. Where the accused raises defences of self defence or
provocation, he does not thereby assume any burden of proving his innocence. lt is for the
prosecution to prove that the accused was not provoked or that he did not act in self defence.
ln other words the prosecution must disprove the defences of provocation and self defence
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and it must discharge this burden beyond reasonable doubt-Joseph Kimanzi Munywoki Vs
Republic, Cr. App. No. 31 of 2003 CA Nairobi), [2006] eKLR. ln the said case of Beckford Vs R
[1988] AC 130 Lord Griffiths (at p.1aQ rendered himself thus on self-defence:-

"lt is because it is an essential element of all crimes of violence or the threat of violence
should be unlawful that self defence, if raised as an issue in a criminal triat, must be disproved
by the prosecution. lf the prosecution fail to do so the accused is entitled to be acquitted
because the prosecution will have failed to prove an essential element of the crime namely that
the violence used by the accused was unlawful."

As I have said, the Accused in this case has raised the defences of provocation and self
defence. Did the circumstances of this case justify his act of shooting both the deceased
persons" In other words was the Accused in imminent danger himself that he had to take the
lives of the two deceased persons to save his" Put in another way, has the prosecution in this
case disproved the defence of self defence" To determine this, I need to consider in detail the
evidence of the alleged love affair between the Accused and Eunice and that of the shooting
incident as related by the prosecution witnesses on the one part and the Accused on the other.

Although most of the police witnesses denied that Accused had any love affair with Eunice,
under cross examination, PC Daniel Gaiko, PW6, admitted that this was a crime of passion. ln
examination in chief Cl Virginia Kadenge, PW12, also denied knowledge of any love affair
between Eunice and the Accused, but in cross-examination she admitted that from
investigations they learnt that the cause of the shooting was a love triangle. This appears to
have been common knowledge because even the lnvestigating Officer, Josphat Kisingu, PW23,
admitted that even the OCPD gave the love triangle as the cause of the shooting.

ln his defence, the Accused testified on oath that he met Eunice in 2000 at the Kenya Police
College Kiganjo. They became lovers and agreed to marry. After passing out, however, they
were posted to different stations and did not meet until 2006 when they found themselves at the
Eldoret Traffic Office. Eunice informed him that she had been married and he told her he was
also married. They got to know their respective couples and became family friends.

After Eunice's husband's death in June 2007 they renewed their love and in August 2007
they agreed to marry. When Accused's wife knew of his infidelity and having heard rumuors
that Eunice's husband had died of HIV and AIDS, she wanted to cause troubte but to assuage
herfears Accused and Eunice took an HIV test in October,2OO7. He produced the certificates
as Ex. D1(a) and (b) which Accused's wife Edna Kerubo, DW3, also identified and corroborated
Accused's evidence that at her request, Accused and Eunice took an HIV test. !n October,
2007, as Justus Nyaberi Nyaboga, DW2, also testified, Accused took Eunice to his home in
Nyamira and introduced her to his parents and his siblings as a woman he wanted to marry as
his second wife. Accused's father had no objection to that. He said Accused was an adult who
knew what he was doing. Later Accused gave Eunice Kshs. 300,000/= from the proceeds of the
sale of his matatu KAQ 401C to which she added Kshs.100,000/- and bought a Toyotta
Karina Maroon in colour. They both used the vehicle as they were together most of the time
and at times he could keep it. This is the vehicle the deceased had when they were shot.

It was also the evidence of Accused's former matatu driver Jared Atuya, DW1, that one day,
prior to Accused selling his matatu, he took Accused to Eunice's house and left him there with
the matatu. When he went for the matatu the following morning, Accused came out of Eunice's
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house in a vest with a lesso around his waist.

Taking all this evidence into account, I am satisfied that the Accused and Eunice renewed
their love affair after Eunice's husband's death and that they were in the process of marrying.

On the shooting incident, May Busienga Amasimbi, PW1, a resident of West tndies Estate in
Eldoret Town, testified that on 31.1.2008 at about 10.22 am, as she was going to herfriend's
house, she saw a man in smart casual attire standing besides a maroon car in serious
discussion with a woman. She did not pay much attention to them as she thought they were
perhaps buying building sand. So she passed and went her way.

She did not find her friend. As she talked to someone to find out the whereabouts of her
friend, she heard a woman screaming and she ran to where the screams were coming from. The
woman turned out to be the one she had seen with a man. She was kneeling pteading in
Kiswahiliwith a man in police uniform, "Mogaka usiniue" (Mogaka do not kill me)while the man
she was with was seated in the car. The policeman then slapped her several times before firing
a shot which missed her but the second and third shots caught her on the ribs and thigh. The
policeman then went and shot the man in the car on the head through the window several times
after which he took off on a motor bike.

With several other people from that estate who had been attracted by the gunshots, this
witness moved close and found the woman still breathing. She identified her as the police
officer by the name Eunice who was also her customer. She called another potice officer, one
Ngetich, whose number she had and soon thereafter police went to the scene and rushed the
woman to hospital. The man Eunice was with had already died. ln cross-examination, she
denied seeing Eunice holding a pistol. She said she saw it on her waist when she had fallen
down. She also denied that the man in the car talked with the poticeman or in any way
struggled with him.

Eric lgadwa Mbogani, PW2, also lives in West lndies Estate. He testified that while in his
house in the estate on 31.1.2008, at about 10.10 a.m., he heard 5 to 6 gunshots from the rear of
his house. He peeped through the window and saw a poticeman on a GK motor bike take off in
high speed and people including PW1 running to where the gunshots were heard. He atso got
out and rushed to the scene. There he saw a man in a grey suit collapsed on the steering wheel
of a maroon car. He was profusely bleeding from the mouth. Outside the passenger side of the
vehicle, about 3 metres away, he saw a woman lying down on the grass. When he got near, he
could hardly feel the man's pulse. He pulled him out of the vehicle but for fear of tampering
with evidence, he decided against rushing the woman who was still alive to hospital in the
same vehicle. Because the woman's dress had fallen off, she was exposed and he decided to
cover her nakedness. That is when he saw a pistol strapped to her waist and took possession
of it. He then called Mwangi, a police friend of his who sent a potice vehicte and two policemen
to the scene. He handed the pistol to one of them and assisted them carry the woman into the
vehicle and rushed her to Moi Referrat hospital. tn cross-examination, he denied seeing any
other gun at the scene.

The other prosecution witnesses went to the scene after the shooting incident.

ln his sworn testimony, Accused stated that on 31.1.2008, while on patrol, he saw Eunice
standing at the rear of her car in an open space near West lndies Estate. He found that odd as
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the nearest living quarters were about 20 metres away. Eunice beckoned him and he went
there thinking she had a problem with the car. When he got near her he saw that she was in a
foul mood. He nevertheless stretched his hand to greet her, but before she made any move, a
man came out of the car and asked her "Huyu ndiyo yule mjinga amekwaribia jina" (ts this the
fool who has disparaged your reputation"). Then Eunice immediately demanded to know why
the Accused was scandalizing her that she had HIV and AIDS. When he turned to the man he
found a gun trained at him and the man asked why the Accused was spoiling his wife's name.
Accused jumped and held Eunice for cover. He then heard two gunshots and realizing he was
in danger, he shot the man who fell as he held his head and then got up and sat on the driver's
seat. Eunice dashed for that man's gun as the Accused also dashed for it. She got it and hetd
it onto her stomach. !n the course of the struggle he heard two gunshots and Eunice fell down.
He assumed she had accidentally shot herself.

I have already discounted the Accused's contention that Eunice accidentatly shot herself.
The issue now is whether in the circumstances of this case the Accused acted in self defence
and if so whether or not he used excessive force.

ln view of the pathologist's evidence that Eunice was in an upright position and defending
herself when she was shot and also the evidence of the ballistic expert, Ag. SSP Johnson
Mwongela, PW19, that the finger-ring recovered from Eunice's body had a circular bullet hole
with an upward trajectory, lreject PW1's evidence that Eunice was shot in a kneeling position.
ln the same vein I also reject her evidence that David did not come out of the vehicle and that
he was shot through the window while he was seated in the car. lf that was the case, with no
bullet holes found on the car as lP lsaiah Ngetich, PW15, and lP Josphat Kisingu, PW23 said,
David could only have been found with bullet wounds on the head and not with others on the
shoulder, chest and especially on pelvis as cl virginia Kadenge, PW12, said.

ln any case it was not normal for David to have remained in the car when Eunice was
pleading with the Accused to spare her live and continue sitting there and wait to be shot after
Eunice had been shot. I agree with PC Peter Ngetich, PW17, that PWI told him that the woman
who was shot also had a gun. His concession that he did not concern himself with that gun is
proof of the direction the police investigations took after the shooting incident in this case.

As the other witnesses went to the scene after the shooting incident, other than the
evidence of PWl, we only have the Accused's account of that incident. That Ieaves me with no
option but to make reasonable deductions from the available circumstantial evidence and as I

do that, I have taken into consideration the fact that the Accused being an interested party may
have lied to safe himself.

As we know from Republic - Vs - Taylor Weaver and Donovan (1928) 21 Cr. App. R.20
"Circumstantial evidence is very often the best evidence. lt is evidence of surrounding
circumstances which, by intensified examination is capable of proving a proposition with the
accuracy of mathematics. !t is no derogation of evidence to say it is circumstantial."

There is no evidence that Accused armed himself to kill or even do grievous harm to either
of the deceased persons. He was issued with a firearm for use in the course of his normal
duties in event of need. He had no problem with Eunice. There is atso no evidence that he knew
David or had even heard of him previously. As he said, he learnt much later that day that the
man he had shot was David Too, the MP for Ainamoi Constituency. !n the circumstances, I find
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that Accused had no reason to kill either of them. t also find neither Eunice nor David had any
intention of killing or even doing grievous harm to the Accused. They were simpty annoyed by
the rumuors that they attributed to the Accused that Eunice had contracted HIV and AIDS from
her late husband and wanted to scare him off from further spreading them. That is why neither
of them fired even one shot.

But why did the Accused shoot the deceased persons,'

As I have said, I do not agree with the Accused that Eunice accidentally shot hersetf while he
was struggling to wrestle David's gun from her. The evidence of Ag SSp Johnson Mwongela
that only Accused's gun was fired at the scene, demolishes that contention. From the evidence
on record what I find happened is that Accused's fellow police rider who Accused said called
him, informed him that he had seen Eunice in her car with a man. Accused who was atready
betrothed to her and had even bought that car jointly with her became jealous and folowed
them to West lndies as PW2 told PW6. They stopped and Eunice came out of the car. Accused
then rode there but she refused to greet him. Instead she whipped out her gun that pW1 told
PW 17 she saw her with and demanded to know why the Accused was scandalizing her that she
had HIV and AlDs' Before he could even respond, David came out of the car with a gun and
asked Eunice if the Accused was the fool who had been scandalizing her. Accused shot both of
them both of them before either of them fired any shot.

As Accused said, David then entered the car and Accused, fearing that he may have gone
for a weapon, shot him again in the car and he collapsed on the steering whee!, a positionthat
PW2 found him in. That also explains the bullet marks and the cartridges that !p lsaiah Ngetich,
PW15, the Scenes of Crime Officer who took photographs at the scene, found in the car and the
drenching with blood that he saw on the driver's seat. The evidence of pC philip Mutisya,
PW10, that he saw a pistol on Eunice's waist when they were putting her into their vehicle to
rush her to hospital and that he is the one who removed it from her waist at the hospital and
handed it to PC Ndungu cannot be true. Equally untrue is PW2's account that he removed a
gun from Eunice's waist and gave it to police officers at the scene. The true position is that, as
the lnvestigating officer, Josphat Kisingu, Pw23 said, PW2 recovered a gun at the scene which
he gavetothe police and pw10 recovered Eunice,s gun also atthe scene.

As I have said, PW 17, Pc Peter Ngetich's concession that he did not concern himself with
the gun that PWI told him Eunice had, tells us a tot about the investigations the police carried
out with regard to the number of guns that were at the scene. I agree with Accused's counsel
that Eunice had two guns at the scene, the pistol Ex. 4 and the G3 rjfle she had been issued
with on 29th January, 2008 which must have been in her car. As there is no evidence that David
had a gun of his own, I find that the gun he came out of the car with when he heard Eunice
shouting at the Accused is the is the same G3 rifle. lt was recovered from the scene but the
police realizing the blunder they had made of issuing Eunice with two guns, they hid it.
otherwise why would the police have wanted to tamper with the entry, in the Fir""r6 Register,
relating to the date when the G3 rifle was returned as PW23 conceded if that were not the case,,

The sum total of all this evidence is that faced with two armed people, who he thought
wanted to kill him, lfind that Accused was justified in thinking that he was in imminent danler
and was provoked to shoot both the deceased in setf defence.

Adequate provocation, especially when coupted with setf defence, can reduce a murder
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charge to manslaughter- Mbugua Kariuki Vs Republic, [1976-80] lKLR 1085 and Republic Vs
Gachanja, [2001] KLR 428. This is also legislated in Section 2OT of the Penal Code in the
following words:-

"When a person who unlawfully kills another under circumstances which, but for the
provisions of this section, would constitute murder, does the act which causes death in the
heat of passion caused by sudden provocation as hereinafter defined, and before there is time
for his passion to cool, is guilty of manslaughter only."

,1" ln Mancini Vs Director of Public Prosecutions, [1941] All ER 272 the English House of Lords
held that not every kind of provocation, however, will reduce murder to manslaughter. To have
that effect the provocation must be such as to temporarily deprive the person provoked of the
power of self control, as a result of which he commits the act which causes the death. The test
to be applied therefore is that of the effect the provocation would have on a reasonable man, so
that an unusually excitable or pugnacious person is not entitled to rety on provocation which
would not have led an ordinary and reasonable person to act as he did. And before provocation
becomes an operative factor in a murder trial, however, the prosecution must have proved
beyond reasonable doubt, that murder, provocation apart, had been committed by the
accused-StingelVs R. [1991] LRC Crim) 639.

ln this case, as I have said, faced with two armed people I find that Accused was temporarily
deprived of the power of self control as a result of which he shot them. However, considering
the fact that accused is the one who followed the deceased to West lndies Estate and that
neither of the deceased fired even one shot, I find that Accused should have shot them on the
arms or Iegs to disarm them and not on the head, chest and abdomen as he did. ln the
circumstance I find that Accused used excessive force in shooting them on the said spots,

For these reasons and on the principles set out herein above, I reduce the charge of murder
to manslaughter. I accordingly acquit the Accused of the charge of murder but convict him of
the offence of manslaughter contrary to Section 202 as read with Section 205 of the Penal
Code.

DATED and delivered this 29th day of October, 2009.

D. K. MARAGA

JUDGE.
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WE, the undersigned, are citizens
County.

Dtl.AW the attention of flrc housc to flre following:

That following the recommeuclatio, of the .Iudiciar service cornmissio,, I-Ion Justice DavidMaraga now awaits the approval of the National Assernbly and appointrnent by the president soas to assume the office of the chief .Iustice of the I{epubric of l(enya.

:ilfi::[of 
Ainarnoi constitueucv have reservario,s of the JSC nominee raking office as the

our reselations arise fi'om the concluct of .lustice Maraga in hanclling of the r.urcler case of ourformer Member of Parlianrent the Late I-lon. David Too in 200g whereby he reduceclthe chargesbrought agai,st the accusecl, oue Anch'ew Maoche fi'orn Murder charge to Ma.slarrghteL.
whereas the Judgc wot 

"*"."iri,g his j.clicial inclcpencrencc, his clecisio,, to ."a,,""" ,n" 
"nn.*":il"1,ffi:-";'ilJ:::secl 

a ir:.ient ,",,,.,r"" of ten ,*".. ;, prisc. ,vvos ei.roileous lcadii:g ro

During his appearauce before tl-re Juclges ancl Magistrates vetting boarcl, Justice Maraga was atpains to explai, what i,fo,necl his clecisio, to recluce the capital offence charge in the face ofglaring evidence enough to st-tstain the capital charge of rnurder. I-Ie rnacle an outright aclmissio,that his decisio, was wrong ancl that he was huma, after ail ancr was bound to error once in ara'hile' I-ie went furtlter to point out that the.state had loctged 
", ;;;";i;**, r,, ctecisior.

I-Iis remark's on the ruli,g that the accused should have sriot the cleceased on the lirnbs to disarmthern were contemptuous aticl clet'ogatory to the fhnrily of the cleceasecl and his coustituents atIarge who had overwhehningly electecl him.

Itl view of the foregoing, the credibility of l-lo, J,stice Davicl Maraga as to his moral c.aracter,integrity and impartiality stancl questionecl

Tr-nrREIioRIr your hurnblc petitioncrs PRAY that Parliament of I(e'ya:-
a' 

,:lr"#: 
not approve his nomi.ation to be the ,ext crrief Justice of the Republic of

, ,&C



I

a

a



b' Compels I-lon Justice David Maraga to make an apology to the frmily of the deceased,
the people of Ainamoi Constituency and the people of I(enya at large for his indiscretion
and failure to uphold the Constitution.

c' Compels I{on justice David Maraga to an undertaking that should parliament approve his
nominatiotl, he shall fastrack the pending appeal case and all other pending cases so that
justice is served.

And your PETITIONERS will ever pray.

Namc of petitioncr Addrcss National ID Signature(t
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Samson Ndenderu Kigamba Esquiie
P.O. Box 554 L,imuru-KENYA
Tel +254 124 761 5 5l
Otlf Ref,l- Nakuru CMCC l'of 1986 & Couri ol'Appeal At Nakuru CivilAppeal4g/95

YOUf Ref. I - Appointrncnt of Ncw Chief Justice df Kcnya( Justicc Mr . David Kenani Vurogo;

DA'fE:-'l'uesday 27d' Septemb er 201 (t.

Through

Parliament Way/Har:ambee Avenue .Iunction
P.O. Box 41842.00100
NAIROBI.

Dear Sir

Ite.:- Petition.of Citizen under Article 119 of The Constitutior of The
Republic of Kenya vs Appointment of Justice Mr. David Kenani
as The next The Chief Justice of The Republic of Kenya 2016

PETITION VS TIIB APPII.OVAI OF THE NEXT T}IB CHIEF JUSTICE

)nyan ZCrttz',enholding National Identi tyI Samson Ndenderu Kigamba A t<t
number L313359(Copy attacrl-gd) petition fhe National Assernbly of 'Ihe

Republic of Kenya to:disapprove and reject Justice 1Ur. navid Kenai
Maraga as thg lext The Chief Justice of the Judioiiir,y ,of The Republic of
Kenya. "' 

t ', '. :.t,
GROUhIDS RELIEDS ON BY THE PETITION.ER
01.0. I Samson Ndencleru Kigpmba'is the Plaintiff in Nakuru CMCC

1/D8o ( samhson Ndeideru'Kigambg,v.q Daniel Mwangi Mithanga).
02.0. David Kenani Maraga was atialL material times tne aefense counsel

acting for the said same,Dariie..!, .Mwangi Mithanga in Nakuru CMCC
1/1986. ,,.,''

1t

Petitiorr vsAppointment of Justibe Mi. David IYlaq-aga as Chi of Kenya 20t6.Page 7



03.0. Dzrvid Kenani Maraga at all rnaterial times mastcrrnindcd the delay of
the said same suit Nakuru CMCC 111986 ( Samason Ndenderu
Kigarnba vs Daniel Mwangi Mithanga).

04.0. At all material times the said same defense counsel fbr the defendant
maintained the perjury and filrgery that he was duly instructed under
Power of attorney tg repeal the Sale Agreement dated 12.04.19984
between the plaintiff on onc part and tlie said same Daniel Mwangi
Mithanga as t he defeudant on another part.

05.0. At all rnaterial tirnes the sale agreement executed between Samson
Ndenderu Kigamba as the purchaser of the suit subject property
measuring 1 10 x 11,0 ft to be excised out of plot number 22 srlutate at
Shangani I'ownship along Nakuru-Eldoret highway a'-nd at all material
times the said ru*" Daniel Mwangi Mithanga wi.s the registered
owner cum vendor the suit sutlject parcel of land rnenstrring 110 x
110 the excised fiom plot nurnber 22.

06.0. At all material times the said sarne subject purchaser instituted
Nakuru CMCXC 1119'986 to enforc.e the specific perforrnance
pursuant to the said samb subjeot Sale Agreement that the said sarne
subject vendor Daniel Mwangi Mithangd had rnalicious and
arbitrarily breached.

07.0. At all material times it was epic terms the execution of the Sale
Agreement effected on 1.2.4.1984 was to,consurnmated by way o1'

barter trade on transfer of an "Lister Engine Perkines Number 321554
fype P6" ownecl by the saicl Samson Ndenderu Kigamba in full
payment in fuil payment ancl in remittance of the amount Kshs
40,000 value of the subject suil parcel of land measuringl l0 x 110
which was to be apportioned and excised from plot numb er 22 owned
by the said Daniel Mwangi Mithanga.

08.0. At all material times the said Daniel Mwangi Mithanga, upon
executing the said sale agreement effected on 12.4.1984 with the said
same Samson Ndeir<leru Kigamba,.breached the terms of the said
same Sale Agreement on 12.4.1984 by forcefully and maliciously
hold in detinue both the said,"Lister Engine Plerkines Number 321554
TyBe P6;?and refused the excision..and ionveyance of the said same
subject suit land parcel measuring'( L 10 )r'1,10?' to the said same
Saryson Ndenderu Kigamba dpgn,bei-ng excised and hived fi'om plot
numti"er 22 owned by the saicl same gupject Daniel Mwangi Mithanga.

09.0; At all rnaterial times David Kenani Maragawag the dgfense counsel
iri Nakuru CMCC I.1986 w[erein the'saii.,same'Venctor Daniel
Mwangi Mithamba was t he sole Defendant:'

10.0: dt alt material times the.said same:defense counsel David Kenai
MTaga deceitfully and fraudilently inforned rhe hial court in
Nakuru CMCC 111984 that the plaintiff was nevei entitled to the

Petitiori vS Appointment of Iusrice Mi'. Davicl as Chief fustice of I(enya20L6.PageZ



fi'uits corrtained in the sale agreement ancl in particular Lhat the sub.iect

"I-ister Engine Perkines Number 321554 'l-ype P6" was never the

legal property of your hurnble petitioner herein capable of sustaining
tlre sale agreelnent effected on 12.4.i984 with tl-re said same Daniel
Mwangi Mithamba
At all material timps the said sa[re David Kenzrni Maraga as the de

Iense counsel deliberately and with nraljce advioccd the saidsame
Daniel Mwangi Mlithanga ltcvcr to obcy and cxecute a cottrt ordcr
given in Nakluru CMCG 1/ 1986 I'or stay of execution o f the judgment
on condition the:said same strtrject "Lister L')ngine Perkines Number
321554 'fype P6'.'was deposited into court pending an intended
appeal to the High court in Civil Appeal CA49/95 vidc t he court
records in Nakuru I{igh o1'Kenya at Nakuru in Miscellanious Civil
Application 6llI995
At all rnaterial times the said salne David Kenani Maraga conspired
to have the court files Nzrkuru I-Iigh Court Miscellaneous Civil
Application 61195,Illigh Court Civil Appeal CA49l95 and Nakuru
CMCC l11986 to disappear without trace so far.
At all material times thee.said Satne subject David Kenani Maraga
drew pleadings as though he was llie dcfcndant one Certain Daniel
Mwangi Mithanga as the defendant in Nakuru CMCC ll1g84 and as

appellant in High Court Civil Appeal Ca49/95 ancl in Fligh Court
Civil Application 6l /95.
At all material times the said sanle Subject David Kenani Maraga
collude with certain elements within the Nakuru Chief Magistrale's
Court to make the'court file Nakuru CMCC I/84 clis.rppear so far.
At all material times the said same Subject David Kcnani Maraga
collude with certain elements within the Law Society of Kenya and/or
The Advocates compiaint Cornrnission to derail and clefuse the
complaints on misconduct and mischief leveled and l'rled against his
conduct of Nakuru CMCC 11984.
At material times and during his epic interview for the appointment of
t he Chief Justice of t lre Judiciary of l-he Republic of Kenya the said
same David Kenani,MaragaJA as.sertively declared that he has never
anclwill;.,,,.,...'..'.,,,

Work of Saturd4ys Clear cases backlogs saturating service delivery
by the Judici4ry of The Republic of Kenya; 

:

in his presentation.on his merit'for considerationion appointment of
The Chief Justige of the Juclioiary: ;,

At all mateiial times it is the petition of your humble petitiorier
Samson Ndenderu Kigarnba lhat Bavid Ke4an! Maragadoes not

11.0.

.

12.0.

13.0.

14.0.

1s.0.

16.0.

17.0.

ts.o.

t

Petition vs Appoin Justice Mr. DaVid Kenani Maraga as Chief Justice of 2016.Page 3
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I

t

I

19.0

deserve to be considered lbr the appointment of fhe Post of 'l'he

Chief Justice of the Judiciary of The Republic of Kenya at all.
AT all material times the said same Davicl Kenani Maraga
demonstrates a naked lack of honesty and mental trait capabilities
endernic in an Puisne Judge.
At all material times it is clear that David Kenani Maraga lacks the
traits on the creed of a puisne judge a basic lbundation and
fundamental quality of being considered and appointed unto the
critical post of The Chief Justice of The Judiciary of 'Ihe Republic of_
Kcnya.
At all material David Kenani Maraga colluded with those responsible
and answerable in redressing the complaints presented against him to
both t he Advocates Complaints Comrnission; Io the Chief .Iustice
ihcluding l-o the Attorney General in 1997 by your hurnble petitioner
Samson Ndenderu Kigarnba in the lltanagement ol Nakuru CMCC
1/86.
At all material times t hew said same.David,Kenai Maraga
perpetrated perjury on availability of one Mr. Wattling liom PAnnel
Bellhouse Mwangi who instr,uctecl JK Kurgatto sale by auction of
T'he subject Perkines Engine 1'Lister Engine Perkines Number
321554 Type P6" suit property in Nakuru CMCC 1/86.
AT all material times.on 27.4.1994 your hurnbler petitioner tried to
reconstruct Nakuru CMCC1/86 but got sabotagecl and un<lerminecl
by tlre very said same David Kenani M araga.
At all rnaterial times your humblc petitioner asserts to be a law
abiding citizen and a registered voter of the Republic of Kenya.
At all material times your humble petitioner has never held any tinge
of maljce and prejudice against the said David Kenani MaragaJA ;
ail .

20.0.

21.0

26.0. At all rnaterial tirnes your hurnble petitioner has no objection
attending any interview deerned necessary in furtherance to this
humble petition.

DATED Thursclay the 29il' september 2Ql6 atNdeiya within Limuru Sub-
coun-ty within The County of 'Kiambui, : " 

1' r. ' .

Yours Ptitidner

Sarnson Ndenderu Kigamba
Tel(+254) 724154 ss7.
Enclosure '

Track Record in:-

22.0.

23.0.

24.0.

25.0.

Petition vs Appointrnent of J IvIn Dav'id I(e narri Mar4iA as Chief Justice of KenyaZ0L6.Page 4



a. Nakuru CMCC 1184,
b. Nakuru High Court Civil Application 61/95
c. Nakuru High Court CA 49195

I

:'
: .a.

as' Chief.Justice of Kenya 2016.Page,5
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1

THE,REPUBLIC OF KBNYA
THE OATHS AND STATUTORY DECLARAT'ION ACT

CHAPTIIR 15 Laws Of KENYA
In 'fhe Mattcr of ;- Articlc I 19 of Thc Constitution of f'he l{epublic of

Kenya.
In T'he Matter Of.:- David Kenai Maraga.
Irr the Matter of:- Appointmcnt of David Kenai Maraga as The Chicf

:Justice . .

of The llcpublc of Kenya.
The Affidavit of Samson N<lenderu Kigamba lld 13732359.
I Samson Ndenderu l(igarnba care of Post Offie Box number 554
Lirnuru in.the Sub-County of I-imuru within The County of Kiambu
in lhe l{epublic of Kenya do solemnly qW,ear oath and states as

follows inter alia:- vide Article 119 o1'The Constitution of The
Republio of Kcnya:
Of.O fHaT I am the holclcr of 'Ihe Kenyan National.lilentity number'

1373359 issued at I.irnum on 30.07,1996 see exhibit marked

02.0, THAT the letter ftorl dated 30.07.1985 by PAnnel Bellhouse
Mwangi to M/sJ.K.Kurgat esqr,rire t/a Goldstar Auctioneers
P.O.808 Kericho see exhibit marked SNK02.

03.0 THAT there is the sale Agreernent effeeted on12.4.1984
between Sarnson Ndenderu Kigarnba as:the purchaser on on parl
and Daniel Mwangi Mithanga as the vendoir on another part see
exhibit marked SNK03.

04.0 THAT there is the plaint dated on 01.01.i986 in Nakuru Chief
Magistrate;s Court civil case nurnberCMccl/1986 see exhibit
marked SNK04.

05.0 THAT there is the defense dated 1.4.7986 drawn and filed by
Maraga advocates for the defendant Daniel Mwangi Mithanga
into Nakuru CMCCl/86 see exhibit marked SNK05.

06.0 THAT there is the letter dated on26.7.1986 and on 20.9.1988
by MF Patel Senior Deputy Registrar to Senior Resident
Magistrate Nakuru re Nakuru SRMCC ne..1 0f 1986 Samson N.

:Kigamba vs Daniel M,wangi,Mithalppa:FeE exhibit marked
SKN06..] ',r :.... 

.

07.0 THAT there is the letter datecl on26.7.1997 by Samson
Nclenderu Kigamba to The' Chief {usliqe P.;O.Box 30041 Nairobi
Attn. Mr. Justice M Cockar EGFI and:The Attorney General
p:O.gox 40112 Nairobi and The Commissioner Advocates
Complaints Commission F:O.Box 7797 Nakobi by Samson
Ndenderu Kigamba re Professional,Misconcluct by Advocate
DK Mardga re 'IINJUSTICII D'I"NAKURU CMCC nO.1/86 and

Petition vs Appointment of ]ustic-e Mr. David I(enani as Chief Justice of Kenya2016.Page 6



Nakuru I-{C Civil Appeal No. 49195" by Samson Nclenderu
Kigamba your humble petitioner sce exhibit marked SKN07.

08.0 THAT there is the letter dated on21.4.1994 by Sarnson
Ndencieru Kigamba to The Depr:ty Itegistrar Law Clourts of
Kenya at Nakuru re Constmction of Court File ie Nakuru Civil
No. I ol'1986 see exhibit markecl SKN08.

09.0 THAT there is the Sulrnons tb Witness re Mr. JI{ Wattling c/o
parurel Bellhouse Mwangi P.O.Box 44286 Nairobi in Nakuru
CMCC ti86 see exhibit rnarked SKN09. :

10.0 TI{AT there is the N.otice of Motion dated 10.05.1995 and
Affidqavit sworn by David I(enani Marga on 10.5.1995 in
Nakuru Lligh Court Miscellapequs Civil Application number
61195 see exhibit mar(ed SKNI0.

11.0 THA|[ there is the rulinggiven.9fl ...,.i,.... and on
6.6.1995 both by Ondel4o Judge in Nerlcuru I{igh Court i

Misoellaneous Civil Application number 6l/95 see exhibit

12.0 TIIAT there i, tn" State;nent of zrgrcecl issues by Samson
Ndenderu Kigamba dated on 14.6.1996 in Nakuru l{igh Court
Civil Appezil number 49195 see exhibit marked SKN[2.

13;0 TIIAT there is the written submissions dated sn20.07.1998
filed on 5.5.1999 into Nakuru Fligh Court Civil Appeal number
49/95 see exhibit rnarked SI(N13.

14.0 'I.HAT'there is the Memoranclutr Appeal drawn and lodged by
Ilavid Kenani Maraga into Nakurt49l7995 See exhibit rnarked
SKN14.

15.0 TIIAT there is the Memorandurn of Cross Appeal clrawn and
lodged by Samson Ndenderu Kigarnba dated on 12.6.1995
lodgecl into Nakuru4g/1995 See exhibit rnarked SIA\{-4.1,b

16.0. THAT the disobedience and contempt of the coult orders given
as conditional stay and procured at the instanee of David
Kenani Maraga.thb a.f"m" courisel pending intended appeal
Defendant Daniel Mwangi.Mithanga !o depgpit the suit
engine"Lister Enginq Pelkinep Nn4ber:lztssq Type p6,,'

17.0, TIIAT David Kenai Marga is fully aware on how th e said
same suit engihp ltister Enelnp, p.lrkines Number 321554Type

:P6" suit properfy in Nakuni.CMeC ti 8O alrappeared so far. -
18.0. TI{r\T it is shocking,and,du.mbfounding'to hear and reacl that

David Kenani Mar iga ass ertivellr' deil ;e hims elf : -
'' 18.1. corruption fre-e . . ..i,,:'..,'

18.2: will clear case bapklog in the judiciary

a

Petition vs Appointment of fustice M David |ustice of I(enya 20L6.Page 7



'18.3. wants to supervise delivery ancl adrninistration of 'fn-e

Judiciary;
18.4. translbrm the.judiciary deliver delivery of Equity and

Justice.
if appointed The Chiel'.lustice of the Republic of Kenya.

19.0. THAT I swear this affidavit to parade the seqr"rence of evidence
portraying Davicl Kenani Maraga as the root course of injustice

greed mischief and misconduct of David Kenani Maraga as the
defense counsel for Daniel Mwangi Mithanga in Nakuru
CMCC l/86 and as an officer of the Court.

20.0. THAT I Swear instant affidavit to e.xhibit David Kenani
Maraga as a person unfit and.undeserving to be considered for
the appointment of Th e Chiefjustice of Kenya 2016.

21.0. TFIAT at all rnalerial times Your hurnble petitioner holds no

shed of vendetta and/nor malice against the said same David
Kenani Maraga. ' '

22.0. TI{AT what is depo:ned to herein above is true and correct.
SWORN at Nairobi this 29'r' day of Septembet 2016
BY Samson Ndenderu Kigarnba
BEFORE ME ]

A COMMISSIONMI]R FOR OATI{S
Drawn AND FILED by
Samson Ndenderu Kigamba
P.O.Box 554
Limuru
Kiambu-KENYA.
Tel (+2s.4) 72+764ss7
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C]VI CASE NO. t 0F t986

SAI.IS ON NDIiNIJEIIU KIC.\I"I]]A
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'the defendant adrnlts the conbents of paragraphe l,
save and except that hls address for servlce hereln
Company, Advocates P.0. Box 671, Nakuru.
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t, )t.

3

4

FurLher and r+lthout preJudlce Eo t lre foregolng dental the clefendanE st.at.es
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I,

there$,fre'

of 'Lh.e s&drd portlon ln
a returrr ofl

plof q for

has be.en
-'l:.'. '

I'Iouqur

the sald,'':PEflc'ins'*Rn1"1n.*
i 1j

tire u€.p .theseof r o:: in
'.s.i .,+i:;l'::l'i;i-'-r^+Iiriz -, ,Ja,

Dfr6r 4-OnOOOl= belng the
.: i,.;., ,' ,1.. { ,il,iri..,t - ,rli, , ,.

prof itdL 1:, r 
.ii:r

i'';.:,. ,.:-1lei1+iii i ..-# ,rilr,;::r ';.:,,1f:j :, .,;. ,

oqBeFsj..on of the
...:r::. . ., '.i -,....

eby occasloning

f:rorn 'the riefenuant a tr,"ansfe r
the agreemen'b or irlterra'Lj-velI.v

'bogethe:r wltlr mesrie

the furthor eil';o::rir;tive

vr:..Lue of 1;he s:'ilcl machine

te.$tlotrir.t.q
,::11. ' 'il.; .1

d.gf.Bult, but the Defenrla:rt has refused
r,:.i,. ,:1.

made of'-the foregolng and .ag'blce givt:n of

sue In

o.t$.p,{.. wi t}r t}re q#"reement i

g-au
;ltiii.. .

action Ar'ose i,vlthin the juris,llc'Liorr o1' this
' . ,r..: ..'.'i..y i t. i-,:,:':.. I l

nrfti.'

W'
"ul;i.,of,'.

flre plaintlff I)xays f or iud.gemg)lt" agains l, the

'tfac_t

tl.erlcinB Hn;ine
,{
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SNKAN AGREE},III}TT made thls 121t,

sET,^JEEIV DA IVTEL Ilt/AN GT MT HANG/i
Box irlunrber \., Elburgon in the
" Lhe Vendort') c.f the or' part
1 37 3]r9 ,/6Lt ) cf p c: L C,-i 1c e l.lox
Renubl.ic (hereirraft,er cal1ed,r

yiii.irRri:s the 1./endor 1s t he
l.iukini'ai Farurer.s Compa.ny

or t,hereabouts 
"

{ts i
Iday oj' lhf^f

(I.D. No. cZ295
' 1 gB4.

15/65) oi Post Offlce
Republic of Kenya (hereilaf.i,er ca1led
-r\ Sril"is O]\I ND EAIDI'NI] }i iGiiI{!A (r.o. No.

Irui"nber 139r llti:urgon 1n the sald
Lhe Pttrchri*s61rr ) of tk:e oli:er part.

reglster;ed o\,.,ner. of pl-ot.
Llmited in ).{of o measiiri.r:p;

llo.
t,v.'c

1Z t_n

Q) acres

-+-*rri.

Ai'iD-UIrEIEAq the vencior is -uil11ing
piece of land rleEist:rlng 110 x 110
tcr bu.y the sa.j.rj piece of fancl for.
\o,atc/=o

t,o se-l-l a porLlorr cf the said
-{'eet atrrd the !.urclraser. is wiJ.J.ing
a conl;i.ciefat,:-c,n cl ,rl_,e sum of Sh.

i. TIf:T the Pili.ch:rser s-frall
[,], OO0/= Uy trans-teri_n
],Jc. J2\1rr+ j.',yJ_re;i1)6il P

iT trS ifiR trBY .il ICLLOUS: -

rl
; ,L'

paJ, t,o the .,llenrlor: the sa j-c sum of f,ih"
handing to t,he Vapfl6r. a pe.rl:ins Ir_.;.,_1"
serle$ lrhich sald is i+o::.,ui:.Sh" \CTCOO/=.

^"::ra f...lre 
posse*csion of il-:e demariated pi_eceaftertheexecutic,nofthiSagree[,unt",i

e^.no.sSeSSl-on of ihe said linglne lmrediat,ely
c-f t,h.ls agreenent.

,;,
I

:J

T}LiT th;-oI ,2Tr0

the Yend

a] ter rn

rl#T bcti:
',1tilgn-€i:el'

, 
,l':l 

l

-.-i .-.-^ ^ar.i:c,L = U-

e Purchaser
inrneo j-a Lei-y
cr shait tak
e e>lecrrtic,n

pa::ties
i'criuired
I anC. al,iu-i.

:,,.,,.::.. . ,.

sball avail
in respect

ther,rsel-izes

of the sairi

)Jo If-! ing bo-u1-: tr:e par.tles hei-e in
cual iited .s11i-\,-€-rro1 to a-sce::.ta.in
nun&e.*ed .and sei:ar.ated fr.om plot

-Conlpa:;;.' Limi t e cr "

.shaii e:nr,t c). ii-e sel-riices
tt:at t.}:e aerna::cated por.ulon
lVo. ?2 1n lulukir:;,,ai I.armer,s

ci ilre p

U'-l .)

1S

l+" TII-T bci;l:,the
he::eu '*ritl:or-rt

)"

perrt,ies sLial:l a.snfe,iirfut pl,ssessic,n, .t,

i r-r te. r-iererlq e uhi. t s c,c,.,a".

ha1.g agr:'eed thai: tiie_r,
L Lr s t gn a I)Ji, 

^d 
clc u mei; ,c s

i I-1e Fei-ltin s : Errgltre, ,

i*--5" ., Tiii.F ,tire i/encior shatf
1,..I ' 

. .Rese:rre Polnt airO tt.,ei;.'

i,,: -

mea,s,rire, the said 1 1Of det,
.,rurctrhsel _sha11 asceri;ai p

Road Reserve point"

from the Road

.rnd confirm t

'. t.

COfrt... .-.i i.r. , ., , /-.2

*tta.<a|-^l 6XL
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t
I

-TiiAT the Adrrocates cost,s of this agreement shall,be borne by boththe partles in equal proportionso

i,JIT the parties herein have set tbei.r. hands the
above wrltten"day and year herein

S.IG.JE! by rhe said
DiiiTi.-JL J\i,jA I.JG r }"ITHA-NG&

fn the pr-esence of : -

l
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)

( :flH#H^

l

SIGIIED by the
SA olt I{DE}}D

fn the presence of:-
{o*l. * R. L, t,au6 + 

;.4i{flf$ff1

s>

{h

$'r'
1!-

Bii!:ii-
Yrr:
'ir

":i

.!!,.'t
:., .

i j.'
11r..'

i*,
ii"i.:-,:!t',i 'i

F.
.,

.:I.

(r..
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PANNEL,L
BELLHOIJSE
MWANGI

I

Our Ref I llr.071 /6/I1RN/wD/14o3

30 July 1985

J.K. Kurqat Esq
Goldenstar Auctioneers
p.0. Box 808
KtRiCHO

Dear Sir

CERTIFIEO PUBLIC ACCOUNTANTS {K}

Alico House
Mamlaka Boad
P.O. 8ox 44286
Nairobi Kenya

sl{(02,

Telegrams LE NN.a.F i'lA:ilO8:
Telex 25344 PBM
Telephone: 7 2 18J3 /37 / 69

IUOODPECI(ER SAUMILLs LIMITtD - IN RfCIIUERSHIP

tUe rriri-te to adv-i-se that ule heve solci'the one remaining asset oF

lyoodpecker Saumills Limited, the Saurni.Ll , engine, to fllr. Joshua
llanjema f or the surir of KShs. E,OUO/= ' By copy of this letter,
ue are confirming to hjm that property in tlre engine has notf
passed to hjm

Yours faithiuliY
f or anJ on'behai.F of
UJOODBTC.KEH SAUTM II-L5 L liX i.TTD

J.R' IUATLING
JOINT iIECEI,UCR & MANAGi:P

cc: Joshua luanjsma Esq
P.0. Box 789
KE R ICHO

i

iast AlrrCa Ollrces Natu,u., MbntbaSa. NanVut, Nyerr. I ldotel. Artrsha. MOSht

'JR WatlrngrcA'cPA{x}'DGl"l HutchrsonFc'A CPA(Kl JX'Mr-rchekohuFCcA cPA(Kl

J K M:.,i1urr f C C A. Cf,niXt C O.K Arao.Krrur! Comm. FC C.A. CPA(kl MG-Warvoru.B. Com,'n. t.C.C.A..CPA(Kl '6atrstr

Nlemb.er Firm o{ Panrrell Kerr Forster Worldwide

3W p,.l^ -L^t a, ^r ln(a^^'r,r)) ,'i* ,&-s^^xl'

a

t

tL
l



M1; I,l. K. IulYot.

S+{N o+
SAMSON NDENDERUI'KI GAMBA,
P.OO. BOX 136 .

ELtsURGOI'1

26TH JII].Y , 1997

EIN

IiGTI

:

EGH

I0N+',-

'r'
:t:_.:r:.

.D
BY

Ai{D

M
itie

in, 'Nakuru
..:.1. .

t'

t ',1 
.:,

M!;

;.l},ia.raga con:f es

2l .".."
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Ee fllecl his Memoranduru of Appeal on 7th June, f995' afld fio$iled my Cross

Appeal on 12th June, i995. He now \'f,ants orders of Ehe Lower court on what

date the Judgemett was deliverecl. He- confesses the Decree was given and

court saaled on 20th Februdry L995 '

Thls is a conspiracy to mlscarry Justlce \'rlth attempts to delay the Justice

foundecl on abuse of pro6essional ethics '



REPLIELIC tJF. i(ENYA

2l

i
,
;
i
I

I
t.
h
:i

1;'

+{tv t
If,l Ill[ SRf'lrS CilUftT iil i'IAKURU

CiV.IL stjIl 1.10. 1 rJr i986

SAi'lSUiiJ i'iD[f'li.][Ru KIGAI'IBA PL;i]i'lii-F f
Vt-RSUg

Dtr\f'lI[L I'il','Ai,j{.:,}. rriiTHANGt\ o.c !. . . ,. e r ". DEI'-ENL\AM

,

Tl-re Deput.lr [ieg.isLri--ir
Law f,ourt of Kenya

,,f?.0",, l3ox 61,., ,." '.i ''i..,

.$sg19

Dei:r'Si;r

nexL :heori

I IL 0." 1
,|
,t

,f;fp C.gr,rr'.L Fi-L-e in hlakunu'Sliry CiViI SqiL No" i o1' 11986 i.,e. Sqrnson Ndqndertr KlSambe

..(.n$+ntief).VeI*'qtDan$e}':i,iri!ngr',[4itha"g,.(ui,,.,ecieceased)isreporteg...r'tiier:.,.
T,he mabler: ['rar.l been IiT0tiD'0VEl't dfntEnp.Ufy pendiro tlre Glarrt of Letters ofl" '', ,,
Acirnir:r.iq}r,ix ifil Fr,:baLe Cogee [\ioi-, ''ifiiS/ig'j{] to tlre riir;or'J cl' tiiu ,i.aLe , ' 1-. -

ornr**'nu{arigi !,1i..t.hanga uti.aur.aha*0". '- 
,',' "' . ,

, " j., 
". : .-... ; ..- -

': i r- '

I{: iis:noi.r ciri}y colrfirmeci ,theE-:$ire,vliclow lrave been granLed Lhe said }69Ueii;r: of , '

'Atjmirristrix-intriay1991'".]...

,.

':r'
.\.., ...

. 
.... 

. -.,:.. r j

To iaeilit.r:te Ltre sxpe;.1drtffisr.f11a1ieal-i,on of f-hie crverj.y tlotayeti ti:a:.'9,,ir..g1 I , . 
'."'

ct'Fe.r a c+rtil'ied copy o-ll, uiie'Eo.,q;lt nroceeciings :n phoLor:opy Lowarris.-,iffirt-s.'.u+rfutiiag:

a.ske'1eLollCt]pyoiithe.l.osiCo.ur,t.Fi1ei:oenharnee.resurnptionof.ttre,.poe8*edi]ng.+

CC B0WRY MARAGA & C0 ADV0CATES, FELPAR H0USE



L*: tritr {'ist ..r

ts .f 'r: r:_ i '\, ;

,:[liit{,, ,,lirii

i$.4 + iK. i r j,,' i, ,,

Samson ]rllenderu I{i gamba.l

P;0. Box 1.1!,
Elburgon

IBth .lanutyt)-995
--1.

lhe Rel:i ir,.i,-L :i:r,gi rtratel
Lar Oourts of lGnya
P.o " Itrx 5I,
Nakuru Att. IrJr. i"J f . nriyot ttre S. P.ll.

..-"r;'*' ' 
t'

.:ir,

!t'}r',

'Dear Slrr ,1+.-t "i. i.-

RO: RdP,JIITjIJ]) ADJOURMENTS,IO DJLIUIR JUDG,4TJNT D[ i\in,Kuitu ffiM CIY]L }il],T.(OI\]E)
0r' [3iT ND,INDdR K VS DA}I]XL MI.TANGI MI']IIA}i

tr have on everJf adJqdgnr-nent retruestocl the trial- magistra.tg to pl.ease,,hasten
preparing hrs juclgement . This is a verjr old. case nor,r in its lOtlu (telltfr)
]€.?f "

f have a sick fath,er ln- r'u.ral Limuru l0ambu r'frro mus-b every-il-a,;r be taken to
Jdjabe l.rrission I'tospi$alll-to bu rernovecl urine. T have no one td aEsis+ me on
my father

f have spent eL fot of money on this ar1 jor:rnments vrhich l- feef u:re further
pr:nishment oir rne.

,r"r )

s

I hand.ed- in n5i i.n:itten submissj-on 'to -btre Trial- Magistr:r'i;e -bhe I-'Ion. I{r.I(1ngol:i
on 2QIh October 1994t then bhe trial- ma6istrate irnderbook to d.eliver jud.gernent
on }Bth lbvember 1994. Mr.Ilaregi trurf already given in his subm:iEsion on beihdlf
of ttre d.efend-an-bs when f reportecl in cor:rt on-l8th lbvmber t994 the trial
mag"is:brate said- he-had not wr.i'tten 'bhe jud.gemen'L ancl nor.r fr:,-erl '2nd December '
1994 v*ren 'L.o rl-eliver his juclgement.-St'nce 2nd- DecemberrT.)){1;he -hrial- magis-
trate has irflje111'ned. giving his jurlgement on t4ft2fi4 to 28.12.94.bo 11.1.95
to 18.I.!l toclay to .25,1.95.. .. ,

the cor:rt file in tJris':qase got lost . [he Chief Jus-bice interv-eued. aYid. f "'-
uqed. copy of proceed.lngs to make skeleton fi1e. f bl,rmeri- -the clefenCa:rts fsr the
lost file or: several timep.

I have i1o (juarrel with tho trial magfstrate. f d.o no'b ]croi+ a!C. how yny

e-xtra erlpeilses on.tJr-e,. qsjtiri:rned. d-ays on d.elirlering j'r:dgement
i

L be met,

f vd11 b.e very t 4 weeks adjou::rxient oniL;r" if 'then judgemeat
wiJ.l be.$rtven. is not arr accusation nor a c.qmplaint against.
the 'tria.L maEi tlee trial mag'istrate to hququ:: r"rtrateveur ad.

men* he g'ives to.41-1ow me attend. to my sick aaJnq f athr:r '

Kindly intervene tO ihelp.

N

:t ..1
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+x-<# S+<lvfrs

Summons to Witness

v

and

IU]PUBLIC OF KENYA

IN TI{E ......

4T....

Crvu" Sutr ..

COURT
q- U-.*v *

/. .. ou ,s.86

Ctvtt- l6,t

. Plaintifi

Detendant

S.
-{

l.

S 
" 

t+\-i.o.+ 1-L cA-2,-y--L-n-,. p1 *.Oo 
=A.t ..

againstj J in^-^"-> 1}b

are hereby required (personally) to appear before this Court on the po-f{"":""

,j,;; ;,ff;n;g;:;l hH#T ffi "^ 
:'"'PLL''"#ru"'t'- >4'

J-
I

s dispensod with bY the Court

[ 5rrm of Shillings . being your travelling and other

expenses and subsistence allowance for one day is herewith sent. If you fail to comply with

this order without lawful cxcuse, you will be subject to the consequences of non-attendance

down in rule 12 of Order XV of the Civil Proced ure (Revised) Rules 1948.

...,3..e4.. ... dav
Gi my hand and the Seal ol the Co.url this ....'.,

r:f

........, D.2.:l

Nore.-(l) If &$ are summohed
' -dp#ned': to have comP

Brutemr lnesident Magistrole

only to produce a document and not to give cvidence, you shall be

lied with the summons if you cause such docume-nt' to be produced ln

J this Court on the daY and hour aforesaid'
If you dre.detained' beYond the <tay aforesaid a sum of Shillin6

c)

(2)
!o you for cach daY's attendance beyond the daY sPecified.

will be lendered



S( N{*O]I'I THE I-IiGIl COURT OF h:ENYA
AT hiAI(URU

i'I15C . C 1V I L APPL I CAT IOI.I NO . 6t iOF I995

TRUFENA WAIRII,IU MW/iNGI . MARY NJERI MWANGL
(as Legal Representatives of the lat,e

APPLICAhITSDAI:}IEL .MV{ANGI 
MITHANGA. ) . . . .

VERSUS
SAMBON NDENDERU KIGAMBA. . ,i,-,r.; . . DEFEND{NT

hIOTICE OF MOTION
( B - 7 96 of the C'i v-i I Procedut-e Act and

Order L Rule 1 of the Cjvi I 'F'rocedu.re Fules)

t,he annex e'J aff Jdcvit of EAVID

I i.

LE,t Al-L,F"ARTIffi conceqngd atiiand his honoqr in chambers
ffi" lqff day of 7nr+--7 tses
at 9.'00 *.m. *n'the'fbrenoon or sson t.l'is.rea:ftdf as
G6ltlti$,e1'Tbr thie Appl i canLs msy be- heard:'that ubon the

on furthpr
TIri s Honeiu

g.t,oulh'ct$, to, be riddr,lcecl at
*Ute Courit may ber

B,'!'eae

d) Tlrat 'bhe ABplicants herein be givan leave to appeal
' ou't of time.

S) Tfr,4t [he eoe:tre of this 6rp1:.1 +€a'e i'<ira 'be :cost,s in the
cause.

.)

t

''U dt Nt$kuru t.his IOT o*r,ir D/4- 1e95.

BOUJRY MAfiA COIvIFAhlY

raga & Co.,

e,
t

F..9. Box 671,
N,*KTIHU
=ii'??:-

Tei.he.,'Eerved Uoon:
ffiKigamba,Trf':flI.|Y.partyserveddoes
F.O. Eox l3g, not appear in court at
ELtsuRGON the t,isre end place afore---::--+ ment,ioneu: eu'eh order wi 1l

be riade and proceedi ngs
taken. as the court may
th.intt iust and expedJent"
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I}I TI{E HIGI.I COUFIT OF KEI-IYA.

AT NAKURU

Mrsc. CIVIL /TPPLICATI0N no. & oF I 995

TR{JEENA WAIRIMU MWAhIGI . MARY NJERI MWA.NGI
(as Legal R,epresentatlves of tlre lat.e
DA+iI"I EL MWANGI MI THANGA ) .APPLICANTS

VERSUS

SAMSOTI I.{DENDERU KIGAMBA . . DEFET.IDANT

AFFIBA,VIT

I DAYID K:EHAN{ MARAGA of ltrost Off ice Box t''lurnben 67], an.d
state as fol loi,r€: -
1. That tr arn en Advocate of the Higfi Co*lrt of Kenya

practtsing aa strch in t{te firm of Bowry Maraga and
ooillErany Advocateo, at the above addres.s

2. Ttrat, I have the co*duct of thie application on
behalf of the Applicants.
'l'hat on o,r absut tlre l3bh F4arch l9g5 Judgrne.nt was
deTivered in Nakuru BMOC t'lo. 1 of ig86 and the
Irppf icants Jnstruct.erj, rne t<r app<*al aga'imat that
j uclgment "

Tlrat I sent a. lettor to the Reside,nt Magistrate.,
Nakuru on ttre lsth Maroh, :[99,5 asking for an
uncert,if{ed copy of the proceerS'inge and a
certif ied copy of tlre jurd$fnent fo,r eppeal
put'po6e.s. A ptrotocopy of the said letter is
at,taehed hereto and nnar.kod "A".

s

4

The proceedings wero nof, sugplted to ue until ABth
April 1S9.6 a.s s.tated on the:annexed certif icate of
deleY mark,ed '8".

6. Th..at th.e delay in filing afrra,ppeal is clue. to the
delay in getting the proeeedingts and not due to
circtrmstanc€s withln my. contrgl or.the control of
ttre Appllcants! : : ,. : ,r:''' ., : 

.

,

Th,*t, I e+{ear thie affjdavi.t to eupport the
Applicant's appl ication fgr leavs to apBeal out of
tJ me

1
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BEFOftE ME

c0ls4.rssr

ru by the satd
on the

LJ r_ -rarr,--r dv a:
CLtM M .:'.g:l:r1,1 1. ;1F (i Elox 4Os,
NANURU
BATE s .5s

*=-"

That. what-is st,ated frerein is. true t. the best ofmy knowledge, infoimaii6n"anO bet.lef .

SWORU at Naku
DA.V.I..Q" 

=KENANT(oF daY or ggfi

o
OA

)
.)

)
)
)
)
)
)

rud
)
)
)(i ONER FOR OA s

L FJ I ert tsv

F9*"v Marasa & co.,Aovocates,
Belpar Houee.court Rdad,
F,O. Box 67.l.
NAK.URU

'1.

!

I

I

t

t

{

I{

I
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COURT,S
sxvEx)

CIVIL APPEAI- NO.

SA.},'SON I'{DENDSFU KIGAMBA

REPUBL.IC OF- I(EhIr.

]I'J THE H.IGI.I COURT OF

A.T NAh:URU

of tlre late

:VERSUS

Efri A itr lU N 1gg5

ffi ,&KURf,]
oF I 99s

F. i ngor i Esg. RM i r,

. APFELLANTS

..RESPONDENT

i ,t ri eppea I f rom tlre j ulcfgment of J . G.Flal,.uru Rl,lCC l.lc. I of t S.8O I

I.RUFEI'IA tlJAIRIMU MI{A.NGI
MARY NJERT MT{ANGI
i as Legal Repreeent,at i vesDaniel Mwangri MJthanga). .

MEMORANCIUM .QF APtrEAL

Tl're Appel rants ar-:o.-re named be'ing Bggrlrieved b-y brre
9""jsion of J- G- rttngori r.sq- il""ii."t MagisLre..edef iverecl r:ri or about the roih Februaiy, 1sg5 or- the13th Marclr, lss)ii in f,lakur-u nmcc' rq".-?' bt 19i16 trerebyaFpeal to thi a ccurr againsr t,r-re sai d J;" i;i;','.;;;'th::, Fcl lo.rrirrg grounds ii*rnn..ly:_

1 ' The learna!. tJ'i a'r mag i strate orrecl i rr r ar"r i n no,trear Js'f ng that Jos,htia- Kinama i,,ran.1errra pw 2 havingagreed to huy the milling *""f,i-n* on 3ctth August,
1 gg3. f rom t{ls. G+ } deri st,ar ,Anct i orioers but f ai l edto. pay for it, u'r.Li I lStfr Ju11r, 19&5 when .ttre
rn*lehir;le hec a1r-earJy beerr replsseiseei by tkrs saJdAL.rct,i onG.erB eind so r cJ 'L,o 1-fre r ate oein.i e r rawansiM'ithanga tlie agr.reement b.etrveen ths sa-id }ianjemaand Gold'en gtar A'ctione€r$ ori" 

-uoid 
for fairuneof cens j.derat,i,on..

2. The- re,arnef 
. t'r-,islr magistr*te erre:d in j aw .in notrea?ist,ng. tha,r y/r. Fennei e"i,ri,I.r*,* & Mwansiharriris 'ner ravoked rFrei . *utt,or; [t -4"-M/;]"dot 

oenstar- Aue'b,i oneer-.t frarj no trus i "**" 
- 
aceept i rig payment1.rorn a ,pur_:por.teci purchasei-"i t[J",t .FJ rstcons:ulttng th,e. said Auctioneer.s,io ascertaJn if,the rnachln,e hatl been *oio-"i,-oitl;- --":,'| uq," 

'^.

g' The le4rned t.iar,magistrate erl-ed in raw in notappreorlttfe,s rha!, N.. rurg*i in" proprieror of
$o1;d91 €€aF Auctioneel*s 

"6t iU,'not' be' caf i",f i"t.estify a,s he had rjied - - * vu "uu uv

' ' ' ' ' '/z
.::



' '/2.

$+, Tlre learned trlai magist'rato erred in awat-ding tlre
Pla'irrt'iff megne prof its at the rate of Ehs. 3ACIQ/:'
per rncnth t^tithotti: an), lrasis at- al l.

5. Tlre loa.rned'tria1 mag.istrate erred in law in
arwarding damages f ar heyotd llis pecuniar)'
jurisciictiot'r.

e,. The ie.arn.ed tricl mag'ietrate erred jn not holding
that the Respohderit did nothing to mitigate his
Joss and aurardjng darnages for an unreagofiably long
pra r t od.

7 - Ths dec'ieion \,iag agairrsL the r'reight o'f ev'idence.

VdHEREFOR-E tlre Appel'lan'bs pray that the appea,l be allowed
w'ith costs in this court and the court below and the
decision of t.he, Magistl-ate be s,et aside Gr altered.

DATED at l'.takurru th i a 7 F ou, of * {,rr^ Z,-t ssl .

BOWRY A
ADT/CICATES APT'

Drawn & F'i 'l ed Bv : -
M/s. Bowry Malaga & Co.,
Advocat,es.
Bsi par Hcuse,
Cotrrt froad,
P.O. Esx e71.
l.lAKUR,U

To BSLQe,i:vpd \.,.oon ;':

Mr'. E.arn,sdln m;den.de.fr"r l({ gamba,
P.O- tsEx, :1i.S9,,

ELtsUftg?ftr.:

,
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I havr: l-Otrl<erL at 'i:itr:' ,:r:,:,i.r,'ina-l- recor-cl of- Lhe iovler. coi;:r.l;" {.-Tl

1ti*-i L)*9.11 tl-rr:: r'rjc-i'r. . 6jI, r:ji-ltrii;. j'r: l. :li,:ril'l-.LCril ifr:ii C.n orldilf i*aS irrilcje t.:i i;]ia1

eff<lc-b that'u j:-:i;lgtliir,:rlt ,.r,Jc-ri.rl rl r'.ri--, r-ri-^r '1i3-"10*g4. 'LLiei-t: is .nr:r 1tl:r+r. rit-,ile:-

on recr:l=cl i;l:e.:'eaf-l;er.
Illl^ 

^-.-^ 
.i ^ ^ i- - -.r ^---- !- rriui'e l-s a .jurJgileilt. oil. r-i:]ccrci " .it is rio'L ciaLeci. It is ;io-i:i

eigu.ed.., I'h is i'IoL ].tlror,.izr ii :L-L \i.Jas ever del_i=iered to the par.-i.j_eso

If ilE.wa$ ever <i.eliverecl, Lhtrn t;he leeord,dog.s i.l.ilt show r./l:en ilris
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I

)

QIOEB:

The record rloes not

engine was sup-{)o€ed to.be
only dealt with taxatioR.

The parties sha1tr- go

who sau this
sane can he

t+

stl.or,ti whe'r: f:ranspi-.:',*ii L'l-i 15-14.-95 trrhen. -b]:e

brought to coirrt. 'l"i:e corrrt on 'Lhat date

The. engine is tlierefore not in court. .B

|.o"tn 
bef,ore 14r. {-)r..ilr:r:tgi }lesiclent lvlagis-trate

'rj

I

engi.ne: 
'gn 

5:4-gy so that he can clecirle on wheth*o ih". -. -:.'
. '. : , ..r.. '.-..'.- ,-: . . ." . -r:".. . , ":-depetg+ted ,lri1 e.,q,:y,rt o:r notar .Shoulo -there he .flg.' .qpgge.,

{



E;--ri+*i Srv+<lz
T}IE PIELIC OF KENrA

IN 1TIE }IIGH COI]RT OF KFNYA AT NAKURU

CTWL APPEAI NUAER 49 OF 7995

BETI,iEEN
]-. TRI]FENA WAIR.IMU MI^IANG]

2. MARY NJffi.I MI^IANGI

(AS LEGAI REPRESM{TATTVES OF ]}IE I,ATE

7

I

FAW ffimwgtu
FE€EIvHvd

ar6illAR 1es7

AffiWffiW
DANTEL I4WANGT M-frrrANGA) APPELI,ANIS

STATEUHVI OF ,AGREED ISST]ES BY IIESPOI'IDEM

I'lhether Truferia Walri4m lfrvangi and Mary Njeri Infwangi 'are 1ega1 Represe-

whether the:re is evide.nce on record ily ttu Trial Magistrate Joshua
Wanjema was the successfull bidder foi the Saw Milling Machine and failed
to pay for the macidne promptly the said machine be iepossessed by the
Auctioneer M/S Colden Star: Auctioneers.

lr )r

\
1

2

3

4

5

Whether there was presented before Lhe Trial Magist.rate a Sale Agreement
for Lhe sale of the said I'lilling Machine beLween Joshua Kimada Wanjema
on one pagt and Golden Star Aucii-oneers on another part

Whether Paiurel Bellhouse & Idvraxgi required to revoke their authority (if
any at all) to Golden Star Auctione.fs before accepti-ng u"a iu""ipti"g
purchase price mofley for the ltilling Machlne irom ioshua Kimama Wanjema
without consulting Golden SLar Auctioneers.

WheLher it r,ras the duty of the Trial }4agistrate to ensure I"Ir. Kurgat the
proprietor of Golden Star Auctioneers was cal1ed to testify before he
(Mr. Kurgat) died.

tr{hether it was 1ega1 and with basis .that the Trial Magistrat.e awarded the
plajntiff mes4€ prof,it -t lhe Rale of Ksh.359QQ;OO per month.

I,ltreLher the dauages awarded by- the Triatr,Magistrate r,zas far beyond tiis'
(trial l"Iagistrate) pq'curfery jur.isdict-ion and i^rhether Lhe lack of zuch
pecuriary jurlsdictioir r+as lmqr,rri to arry of 

.the 
paities.

Whether if at all the plantiff.,*rq'o.spqnsl.b1e fop Lhe delay irr the
finalisation of the suit. 1 $:rther 'whiitherr 'the ,srriit.. Eagine is vandalised
and by nhom it should be repitaced plus 

--l 
rftt , Va1ue.

Whetfrer !he, decls-Ion arrlved:at 'by, the ,Lt* .t'tagistrate vras against the
weiglrt]o!theevi,dence..',..,:.'....'.;,.'.

WheLher the suit Milling l{achine: was, lf, ,at.'g11, repopsessed on Excution
Warrantsobtainingin,Nikurunucc1go.72.,,o1:1985;.

Whether Nakuru RIvICC No . 72 of 1985 r+as betr.reen Marioshoni Farmers Comparry

Ljrntted as plaintiff and Daniel I'lwangi Mithanga. as dependant.
11.



,0

12.

13.

14.

15.

L6,

L7.

18.

L9.

whether in what capacity samson Ndendenr Klganrba_the repondent hereinwas party i-f at all in ltre sald Nakuru RMaC'N". 72 0f 1985.
whether 1ega1 Title in suit Mi11in_g. Mac'ine alias perkins ftrgine wasproperly passed by J.R. 

'oatling 
pfia ."-L"rri, riorrou wanjemr.

wheLher the Rate- ?f K?1.3,000:0! ."-mesue profits awarded ro plainriffwas irordinaLelv 1ow ir ai-;ii,r;;r,"i iil"ii1li .n" rate of i"i,.s,oo,..oought to have beer uruqa.A **y "f'.;#i;::
IrTtrether t,ere was nikuru H*trs civil s,rrt Ntnnber lz9 of tgg4.'whether paragraoh rtrhbers 1, 2 and.3 of the instant memorandr:m of Appealcontradict oaragrlph.Ittybgru z,-J="ia"+ rr=r# starernenr of defence

tB HE.'[nil,E:u :i e#; ryti *J, *,jH *,..,.r, r,g"ftr ;,:' ff,,, o a n cl /or
Wtrether the e'u-idence of ttte plainart, *aZo.;,* those ptrll, pW2PIf3 and PI,I4 abarea 'u.,a7oit"f,5ii*S.d or refi_rred aL all: - ---'

H:ffi:.t|:#l#t"anr is s'rilt ?L:'*Tp! :gr anr orders. rr aro, courr

"o "b*,iti;J; rii,'j.iT'.qih*'. ?,ToLrTr. #,Sf.fX"{;;flfd%;+r#i be ordered.
tr{hether memorandum of Appeal loo Geneq.+ u.rd or too vague to thefurLher too i-trelevanq-15-rilu ...ord a4d thdrefore judgement of
i'ltrether Marv Njeri I'frzangi lack arqr locus standi jrr this instant Appeal

Whether the instant Appeal ought to be struck out suffnarily.
!trhether the suit Millirlg l{achi:re-a1ias the suit perkins E:gine existedlntact as at the materill time orlrr"=n;riu.i.u*".rt and r,*rethe-rr+ho ought ro provig. r"p1r..*urri-ii'"t-iii";l En 

"uia ",rit"lii.,i.,gMachine alias the perki"s n:girr" 
s:!4 vr Lrrc Dcrr-u IJul-E Iyt

whether Lhe 1ega1 counsel for the appellant also was defence cor-rrselfor the said oini"r-u*r"gi*Ji:.hrng.=i., civit soit uo.sRMCC 72/85 turrherwhether the 1ega1 "o,-".i "oa"""rZa ;r;il.i.al facts thereof.

20

21.
L,L "

23

24
ffi:it;.::o ought ro be conderrned w-irh cosrs of this appeal and ar

DATED AT NAKURU this : / l#t. ,da5r sf L9e6.
:..

. .l -...,,. ,,: 
'

SAI"ISON NDENDMTU
APPROVED
Jl

BOI4IRY MARAGA & CO. ADVOCATES
APPROVI,D- FOR/ON BMIALF OF APPELLAT{I



5- o5 *-17 SIV{[3
LITIGATION BY RESPONDENT BEFORE THE APPEI.LATE JIIDGE ON

ON 18 i.lAY, 1999 IN NAKURU HCCIVTL APPEI\I, NO.4 9 /9s

I oppose the Appeal and urge the Honourabfe Court to clismis.s it on the following
grounds then allow the cross-appeal_:-

l-. The Appeal .offend Section 65(1);7..6(1) and 95 of the Civil procedure Act
Cap 2L read with Order {XXIX rules' 2 (7, 2:,. gn5t 3) of rhe Civil procedure Rules..

On 31st March, 19?5 rhe Tri-al Magistrater'the Iion. J. G. Kingor
stay of executj-on and ordered the suit Engine cleposited into- c
pendlrrs Appea1. No suit Engi-ne have been deposited into court

the Counsai for the defendant admitted before
Mr. W;R. Tuiyot that No Suir Engine had been

On 6th June, L995 t. the.IIon. Lady Justice. S, C. 'Ondeyo in her order found that:-
': ": :"' ':

'lThe nngine. is therefore Not in Cod.rttl. Th.is instanq Honourable Court ought
Not hear the appel;iant.s who hive disobeyed Court Orders with impunity. I rely on
decisions .ln followiiig cas-e Lavz Au.thorities.!- .

(i) Re'VGI,I rroldi4gs Lrd, (1941) lZ ellnn 4U.

(ii) Mawani.. Vs Mavrani (197ti) KLR 159

(iii.) Hadkinson Vs Hadkinson (1952) 2 ALLER 567

(iv) x LTD- Vs I'Ior,ga.n i ; Grambiarr (pubri.shers) (1990) 2 ALL ER 1
,,-..-

That alone is enough to di-spose of the matter and dismiss the Appeal.

i granted
ourt as Security
to date.

On 17th Augusr, l!95 Mr. Maraga
the Chie.f MagisLrate, the llon.
deposlted into Couit. '.

(b)

2 The constitution of the AppelJ-ants on this appeal lack Locus Standj-i. Mary
Njeri Mwangi has No Letters of Grant of the Adurlnistration of the Estate of the
defendant Daniel Mwangi }4uthanga since deceasecl. tt" Letters of Grant of the
Administration of the Estate of the late Daniel Mwangi Muthanga is in the
name and rirle.:of .Trufela f+aifi,1u.Mwangi. .

The inclusion of appellant. Mary Njer.i. M.wangi'i-s incuratrly.. fatal to the inst.ant.
anleal.' t,,,,'-t'-,t 

, ' . ,,.. 1, 
,t " 

t , '

A copy of Letter" oi Grairt,of Admtnistra't'ibr,tii, Nakuru, the Srr""'"J"ion Cause
No. 185/1990 issued'to Trufena Wairimu Mwhngi i-s at page 28 and 29 of the
aclditj-onal Record of :Appeat dated,.3.1.th,M;)i',:1g99 Uy it"fporrdenr.

The Recorp, gf ,Applatr:.1p..6,e1elc'E:ive.. Iq orni,(srvi'ca1 documents for fair ends ofjustice. .The,Recogd:qf Appdal suffqr f,rom'fraudulept misrepresentation and
concealment qf , malerial f acts . . ;Vit_a!,tpocumentb g4J-ttecl include : -

:.1 . ..; .. t.......:...: : 
. ,.._.r.; :.(a) Memorandurn of Cioss;Appeal lodged pn.,,l2th june, 1995 duly served upon

counsel f or appgl"nlrl orr' gort , 
jrn",j.' ,igg5 at B'. 40 a. m.

(c)

( .1) Orders of Trial Court dated:-

1997 duly served on



-2-

(i) 31st May, 1989 disobeyed

(e) Written submlssions by Plaintiff j-n Lovrer Court dated 24th October, L99

(f ) Correspondences on Suit lingi-ne and on Mr. Kurgat.

(g) Decree dated 20rtr I'ebr:uary , L995 disobeyed.
::

' ' '''' ''""'l'1" " '

The amended Decree offqtrAa Section'J2,: of"tlie Civil Procedure Act. The
amendmeut ought to be grounds of Appeal. In the premises and since Decree
dated 20th February, 1995.have not been filed before this Hon. Court t-he
Appeal is incurahlyfatal. No Decree has been loclged in Court Appeal fiIe.

The Counsel for the appellant seeks Eo reriind the clock. The Appeal seeks
to achieve what cross-exam.inati.on would have achieved. The defence Counsel
abandoued to cross.-examine the Plaintiff in the Lower Court on 16th October,
1987 on grounds to consirlt rrrith a Mr.,Kurgat whorn the Counsel procured
witness summons on. See page 4 of. the Proceedings of the lower Court.
0n 10th August, 1994 th'e ctoss exarninatj-on proceeded without Mr. Kurgat.,
The Appeal therefore o,ffend Slction 107:of the Evidence Act Cap. 80. It
\ras upon defence to produce 14r.. Kurfiat to tqstify in Court. The Trial Court
was NOT party in the Suit.: .

The Appeal offend Section 68 proviso (a) (li) of the Civil Procedure Act
Cap. 21-. The Appellants have vandalised the suit Engine meant to d.efeat
justice. The rgmainq of tha suit Engi-ne are'present in Court p'rremises.
The ord.er of the'Ciiiaf Magl-strate w..K. Tuiyoi dated l8th July, 1995 ls
disobeyed. The Chief Magistrate Ordered the dismantled compohent's be
assembled into the suit Engine. This order could not and cannot be
implemented because vit.a1 components are missing. The Orde:: appeals
at page 9 of the proceedings following the judgement. AId.o see the proceeding
of the Hon. Lady Jus-tice S.C. Ondeyo ln Nakuru II .C. Misc. Applicatfon
No.61/95 at Page 4 after Ruling

The Counsel for the Appbllant and the Counsels for the defendant both alike
are not qualified Eo appear and litigate the matter. They have not filed
t.heir annual practicing certificates and annual licence pursuant to my
Letter dated 11th May,
Lhe Court file.

1999,served on tlr'ein on 11th May, a999. See copy in. ;..

dismisied with costs and the Cross-Appeal
peal- has. .Jreen flled so far. In the

' ,. ::. i :. :

4

5

6

6

I apply that the instant Appeal be
allowed. N9 1d.pll .tq -the. 95o9s--Ag
Cross-Appeal f pray that:- . ,;,.

(a) Mesne prof its be erihanc.ed from Ksh.3,000 to Ksh.8,000 per month,
upqn f inding !he.,lg(fea'Cour awpq.d; tob ,uirordinately low. The
'Siiit Engine waq usdd as a Sarv.---1',tj-J1 pIant. The Lower Court proceedings

,:. support the':facti Ehat thq qri't'-tnfrrre jwas a Saw-M11l . Its output. -
capacity,ls cdpablq:of 7, lons of Timber gn average per day. See
tne wriit"r, srrilmfssloiis.lby'plainriif,'i;. the lower c-eurt..''.'',.

Iaxed costs be rqvi.ewed as per myi b.l1-1 cjf costs dated l1th April , f995.: ' .....:. .: ...,-: .'

Ire1yonthe:fo11.owi1e!:,,..:r)..:..,
,. :.,.j ''. . r . ;'(a) Case i-arii Authoirities'as pgr Notices dated and flledi on 20th JuIy, 199S

an<114thJu1y,1998idtheCo,uttfi].e.

That is all

SAMSON KIGAMBA
RESPONDENT
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'-IVIl.. .irPPEAl-

COURT CF

f.lAt,,uRt_r HAE URT.I

tlO ,4,.\ ot" I 9:J 5

('1''r'r "f' f r'-:;1 r f r r'.'nr il're judgmenL rf -r .cl. r. irrgori Esq. RM irrl'lal,r.rrrr Rl.i.: il lti:., I of t gBO t

T[.ir.-rFFi\l i. !,./.4 trR Iilr.! f4hlAhlGI
MARY ll-lg1-1I 1.41'ri\ilGI
( ars L.ega I Rep r esentat j vesDanle'l h,tvri.rrrgi t,t.i thanga) " .

o f t.lie 'l ate

VERS( IS

APPILL.AI.ITS

. RESPOhIDEI'IT
SAI'1S(.)l,l l'ltlnl tf'I llr.r !,'.I G,qFrBA

::
T.he A 1:pe I I -iIrt- : nl-'r-,r.r6r 

'lamec1 
be i rrg Fligr- f evec, by [hetiec i s i i:' i'f J . G. r'. i ng.ri Esq. i,res:r rrerrt Mag 1.str-a.Le

9:.] ]ve.r'e('l ,:tn t'r about . tt.,* ?Ot,tt.l.c_:l:ruar_v, l ggS or t.tre13th f"1;1r'r,:lr; ] !.f'1, ip. .l.lap,uru RpCC t,lo. I f .,i i;;; ;;r;'b;aFrpea I Lc t.h i:' r.;oln-t agai,st',Lhe said iiecision ,p""-tlre fol-iov,ing qir-ounds nan,. ly:_ - .._-

| . ll,,e- l*irr rrec! t-r'ia1 mag ist.r.ate erred ilr raw -rn noli;iia I i s i rr:r Ltrat, Josrhua r,'inrerr,a vtair jenta trw 2 havi rrgciqr.i,:!l i ' bili, tlie mi 1 i irrg nur:ir i nr-: ori rcit t ,inJElList,
lgBJ.Fr^1.v1, r'r./s. Golrjen star riinctioneers but fai.redti?.f,ir- f'-tt- iL urrtir 1$t.h Jrr1v, rgB-s-r+ti"rit'ino-"
rh'acr^r'i,.: l-,:-ic a 1 r eady beeri r (3r)osseL-.si.rt'6I" tr-,I'-..r oAt"tcl.i41s1.,..,,y'.. nncl soId .L,u t_he Iate O"ri.iui f,,f*iu,-rgil'lithang:r t.rre agr-eemen.t be-Lr.yeeh tha sra:io wuii.iE*"
t,:ld 

,,ioldr,rr-i Star Auct.iorreer.s r/ras ,"iJ-for_ ;;ii;';"o I c{}t't{- 'i rler at i on .

l'lrr='le.rrreci trial rnag'istiat,e errsd in raw in notreralisino Urat l.{,/s. panrieI BeiIlhr:u6e & Mwangihar, j rrg rr,:t rs'rokecj tLie ir .aulUror i tV 
-i" 

M,/s. Gclclen.9tar A.tL.:t iorieerq lred na btr:si,ryFss ur""pIi,.rg payrnent
:. l,':,::..?, 1.,'.1, p?r.terJ. purchase.r r+'iTh61,i.|il"t
Ci-ln!;Lt l1;lr-tg the sa'id Auct:fbrreer's to asGertain if.t-lte ntac,h i ne tiad beerr so j ct ] 

"i 
=n"f 

.. 
- -'

.. .:

1'lte lear-ried tr.ia-l Iag.r.st.rELe err-erJ in law .in not'1pqr.eci.at.i.ng that, Mr. guF.sat tile ,rrfpp.ietor_ ofGolcien SEar AucLionee#',c,,5r-r,1u . notllOel-cat .led toLerst i f v'nC. he l-rao 
-oiJo: -., . j

: '' ..;..../'2,'.'

oc

3
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Tl-re Ieal-trec.l trlal magi st rat.e erred
f lairrt if f' mesne prof ite at the ra'Le
per- vv1s11l h wi thor.rt any basi s at al I .

'r!'rr-: lr;rnr ricrJ trial magistr-ate errcd in Jayl 1n
awat'rl irrg clama.ges f a,t- beyontl h'is J)ecu111ary
i'rt i::rii:'.f ion

Tlie learrrerl tri al riragi,gtrqte'errsd in not l-rolding
t:hat'thp Bespondent.ilid: nc't.hing' t9 rnitigate his
i..i t ir:'ii iih.a61n9 -dam-ages For An 'unreasonabl y I ong

l l rn '.1e.r: i s,:'i on was aga i rrst l-he vre i 'ght o fl ev''i dence '

j n award i ng t.he
of Shs. 3000/:

0

7

h!l-IEREI-l-1REj tltr: lf,pS!l I an.Ls pray
rr, i lrlr '..;;t 'i i ri t,tr'i .i <:ourrt. ancj.
dec i E 'i (,ln r.:f 't. lte t'{ag J st rate . be

tlrat,thc appeal be allowod
thp,co.qrt hel.-:rw atrd the
set :a's i r,*e or aJ tered "

(

l' FA.-I_F:tl :'i. l'lak t.it ' I tlr j 7tr day ni' &"{,r,^o_.ses'
)

:

BO}.TRY I,I

ADVbCATES o :A.PP

r\

D r aw r.!!..-Et-l e ll-,l-l-Yj-

t'[ /e . B(:.r^4-\r l-,1araga &

ArJvoc; ates'.
Be I pl r H<iLts:c ,

P.O. Br:x 0:/1..
I..IAI..URU

To Be Serv erl t.l norr: -

Co. ,

Mr . SarnSorr llCen.de.rlr l('i gamha
P. O. Bo.rl 1:tg j. " : '' ... . '

ELIIURGSI!. . , , ,...., l. ,
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TIIN RBPUI]LIC OF KENYA

IN T}IE HIG}I COURT OI.' KENIA AT NAXURU

CIVIL APPEAL }10 49 0F 1995

(A}q APPIIAL FROM THE JUDG]i}IENT OF J. G. KINCORI

H,ASV

&mc
fftliJ iq'il .'..

HIil ,rt i

9N'(t-.

itrPPELI-l.l',111

TRUFENA WAIRIITU tlt4rANGl.

MARY NJIiRI }i\.]AI.]GI

(AS I,EGAL R]IPRISEIITA]]IVES OF THE LATE

DANIEL MWAI{CI l'{I)'EA}rGr\) ... j...

L{; R}J I},I NAKURU RMCC NO. i or 19 6

i::
+1

r9ffi[12'Iu irl

H e r,f, t., lt 'jl j

'r,f )
l./

SA}ISON NDENI]ERU,T<.I CAUNA

].1E}ICRI.IiIDU}.i CF a'D!"re Q il RESPONDENT

The Respopdr:nt above named being aggrlvecl by the-Judgemeni- of J. G, Kllgorl Esq,
ResldenE Maglstrill-c de'-tivered on the 2oLh tt"ur.r".y, ,rr, 1n Nakuru RIICC N.o. -1. of
i986 hereby cr:oss ;.rp1ren.[ to 'thls Hoi-ro-ur:rble cburt agalnst the sald judgement
rrponthefo.1.Low1.n1,p.;1..1rlrr]61rrtera11;r:-

In n:eply tb tlemor;lnd:Lrrr r.lf AppeaJ_ by appelJ_arrL;-

l. Tlie Saw l'1 -tJ-lirr11 Pe.r--lrirrs. Englne was by for a l10f r x ll0f t p1ot cu.t o.t J-an,fparcel e u,:t t:e fu:r SIIACHANGANI .I'rad-t ntj, ()enrer: :Ln r.{rrItlirya! Farmr:rs OornpanyLlmited ottnerl by Appel.Lant. lihJ.ch barter sal-e :r gl:eelnent waa (ira.!:f- e<1,/e f f (rq: f edon l2tir .A pri-J-, 198.4 1,a1ore one certaln Robert Ltrrrgai t{brrgua p},ti}, }urt:he:rthe..afleg gd repose.:..'iL-:.Loo wa.:j ac tual ly done by 11/g. Kennr: .{.r:rrt l.onee.rrs 1rrExectr t i.nn ,rlj r,r'rir.,. s obLalning in Nakuru
losir'-,rr1 !-:'.r. me r::. i.lompauy Li-rnlted as p

tlreen II/ e ,
ngl i'{lttrangeras Def errr.lan t ri Il r.,:{ lfr6ry f pzJ.v'. to glsto6f sfitt:Nakuru RI.ICC l,lo. I of 19t16

.15 nOf J-11:1rr1l_y1, i{lrr CC NC. 1 of 1986"

Ri'ICC No, 72 of .l-9U5: Be:
la-tntlff and Danlel l,iwa

that 1r. 'U1(.(-l );o , i .. of 19

2

3

The lssue of t:be sale of the sulr irerrclns engirle,to.H.s, Golcre. ss.arAuctloneers frtrrn I,l/s. pannel Bel.1.Horrse & Mwfngr rrr"fu"";;^;; sulr RMCCNo. 1 of .1.9B6: Itrrrhhr prope::ri rn suiL peritiis o,rgl.ou i"*"ii, ao.rr properly
na11ed uy t]/!. Pan,el 1t"t-rn""""- a.uwarrgJ. t" J""r-,r.ra Kl.rflanur warriena :rs.r,er

The trla'L }lagistr:aLe. l.etarly r:or:rect Ln'hol-dlng/appreclatlng that Hr. Kurg,a.t
:"gh!,to have beert .suumtt:necl Lo,Lioul y ]ry .l)e!-e,.,"J '.tiro lnornr-,"o.) 

-n,1,*,rvrlgre

Appgllant del-lqhted ln numcroirg ,adJoutirments'rro,,tl"r tlrarr yrro4ucr: the saldI1r. Kurgat fil r,ri!:rress dock. . '

: I...- ' ... :,. . :

4
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9

10.

11.

12.

6

Tlte Re'sponclr:nl- sh':rl.l. courrte'r clal-ur A1:pel,J.arrt tactfully mle.lead trlal.
MagletraEe J.nto malr.i-ng award af ter Appellant opposecl transfer of trlalproceedl-ng to iti-g)r cotrrr 1n Nakuru }{:[sc. clvl1 sult Number l29.pf 199/r_.and Rer*pcndent rrly_r.llllnvoke sectlon 120 ev1de".n ,na-t Cnl:eO-
The Reel:orrrlnnt rlhni-1 counter cla1m the appellant fraudulently lltroducedand p1-earl c(l is'srr.es l-rrelevant to etrlt "utrrr,log ln paragraph numbero 1r 2 and iof t'leur.r:arrdr-rrn b.[ appeal. concraated wlth]pa,ragr"ph Numbere 2, 3 and 4 ofstat€ment of defence ln trlal proceedtnge tn 1ower Court. Furthhr appell.anlperolste,tly aclv;:rrced evldence ori rrpo"I""ulon'of oult engl""-ly H/e.'K.eunaArrctiotrettt:s '-rlttailiinp, ln Nakuru SrrHct no. 72'. of 1985 and il.eapondnet s-ha1l lnvoldcctlons I11r 'Penrl co<le Cap Act 63 taws of Kenya.

Respnndent shal-l- counter clalm fhr trlal magletratets Juclgement 1ega1 anrlnatura"l ly -lofrtca.l l.rr Abeetrce of any evlilence to courrter evldence of pI{ l,Pl'12, Pi'J3 on iJartt:r .eale agreement pt"u ev:Ldence of pl44 on 1egal andequltabl-e Llcn of sult englne 1n favouroof pll2:. paseed onto ptrill and
eubae<iuerrt-li, r.,. lir::t.{e1. Hwangi MlIhanga,. 

i C*^D"V
Thg Rer;pc:r*1crr.r- i;!r..!--1 counter clal-m thls Honourable.ought not hear theAppellnnt r'tbt: bar; <:ornmJ.ttetl conEempt of cburt "rd.t f"al-i.#d-depoeltlngstLt errgtne'ritle,)r(ler Mr. J. G. Kingorl.t Trlal:uigrri..ailrr-tt", tt"
Respon<lent: r:[r;-r-l--l .*1i11' on-noc.trlrr" oF f"""t.r" .rtflcio on orcler of Mr. obongleorl''v1s-a-irj.s LIrr: t{i:der of the eald J..G. Klggorl esq. See proceeclilgs anrlRuling .l' Nakuru IIigh courr Mrsc. Applicatiori'i.lo. of of r995.

The Rer:pr-'trdt'tlt: r"lr;r.[1 c(-)unter c]-aim appeal lncornpeternr.{x*uoru1rlun--o.f-
'$ppeaJ-'lt'tr.'otr'lletla;rt-tg-Hemorarr<lum of Appea.L t:oo general furE.6er- l..rreler.rtntto trl'al- llla11 i-st.1'r r'as pt:ocee<Ii.ng arrd Ju$geurerrt f urhhhc ancl al:uae of 1:roceeeof eouri: otrt to cl'iiay harvesf crf fruiti-of jutlg,ement an<I shall In.volr.e- BecLlon79b Cap 2I Ut'/r Ac r .

The Rosp"it(irrtll !"r1.1- cottnteL'clalm l:tarry Njerl |iwarrgJ- trot tracl:etl bJ, anyelett;,': r1i ,/::il-1 ,,ri.itrat:.i.orr of the EoLat,e of Daniel nvangl l.rlthanga the
Appe.1-.l.rrrl: &r'rl .[:i,.,r'l,r;i1]ssl: sireJ. I lr..r,oke <loctrlue of Locun ste.ndl agal.et:Harl' lt'r'r i. Ili"r'r. i .''; &rp(i,1.[;.ruL fu-.. th<-. ,tppeaI tiereln. Tbe Res1,611rdenr: erra[1ir,rr i '' ;r1 r.ie1':. r',r- -'irl,, I n-"d crrleir- 23 ru1e 4 .cl-rrt procedure rules rg7s.

.l

7

B

a

Irr

The Respondr.:nI shtrl1 counler- clai.m. trl.a.l ],laf.lsi:rr.lte r:rrecl 1n ],a-"2 and lnf acLln recordlnll ev.l-'ricrica of lLary.'NJepl Dl.i i, a,IiegeaLyrrq..ltlrcut .ajr,/ J r:Ltor ofAdmlni-otr'arL.orr .r: f,he Esrate:rof Daplel r:";,,:i.lit'tt,tr ti,r."";" ;;, itr,r., no an3, po$erof At-torrr.1 i."..r"r', ry n""r.i nirrner Mrrira,rg;il"l.a/,r,,: any otrrt:r 1aga1.d::"lult ln supp':'1--t of clafun of belrrg wlfe"or .ianieJ. l4wangl uithanga forrchlch Reopondltet stra.l.l -j.rtrroke 61161;-'i.r-1,r clf l.or.rl,r-efan,lJ. agalnst evldence oft'lary NJerJrr.lirr;rn;l,i l6 E1c tri;rJ, prl,.,r"aii.,;";:' , ,,

BEQUI-.rfUq&qI9Irl, ttru'Reeporrrl.enr o.rt iorl',o..i". u.rur. irrr.eT: atr;r
l. Tlrl-n Ail.reeii t,e dtsmissed Surnmarlly ulth cort.s.Z. The ar.la::,j of t.lesne proflts at the-,qerr"'toi rcrn".

thr:. 'frlal l1;r6lot.rt,te BE entrancerl,. tq .l(i.Irg, B,O0O

The.
the

cnrt:lfi.c-ar.e of coBt6 at Kehs" l(;r6B3,i)0
llon. I'!r. l)bongt be Laxed. pfr:eeh ; ' 

.

3,OOO per monf-lr by
per morrth

I

3 lry the t itxn t l.on r:ruo ter
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DATED aE ?.,.4.t:URlr ftr{ s l2th day of Jtrne, 1995

{

SAI.{SON NDENDERU XIGA}IBA

. RESPONDENI

& FIL.T,IJ Br:.-

I Samson lldc,rrrleru I( {,1:,r,nlrn

P 0 Box lr9,
ELtsURGON

-
UPON

Bowry, I,tar-:rg:r r

Advoca tes
P O Boy.. 6l I

NAX.U,RU

{,)r\1,AIi),
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LAW SOCIETY OF KENYA

Ref: P.105 /980/78

Law Society of Kenya
Lavington, opp Valley Arcade,
Gitanga Road
P.O Box 72219-00200 Nairobi, Kenya
Dropping Zone 149 - Revlon Plaza
Tel: 020-8 1 55295 , +254 72O 904983
Email: lsKrDlsk.or.ke
Website : rnrww.lsk.or. ke

CERTIFICATE OF COOD STANDI}J6/.

)

This is to certify that

MARAGA DAVID KENANI

is an Advocate of the High Court of Kenya having been admitted to the Bar on the 16th

day of September 1978 and a Member of the Law Society of Kenya in good standing.

There are no complaints against him, nor does he have any past or pending causes before
the ACvocates Disciplinary Tribunal.

lssued on this 20'h day of June 2C16

{,il,*-
MERCY K. WAMBUA

SEC Y/CEO

*This certificate is not valid without on embossed seol.

lsaac Okero (PresiCent), Faith Waigwa (Vice-President)

Manthi Masika, Alex Gatundu, Alan Kosgey (General Membership Representatives)
Edwin Sifuna, Harriette Chiggai, Jemator Dorothy, (Nairobi Representatives)

Godfrey Kitiwa, Annet Nyukuri, David Njoroge, Jane Masai, (Upcountry Representatives)
Grace Okumu (Coast Representative)
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C.24A

N9 8386 41

NATIONAL POLICE SERVICE
DIRECTORATE OF CRIMINAT; I}WESTIGATIONS

DrnrcoRere oF CRTMTNAL INvgsn'lcenoxs
P. O. Box 30036_00100 GPO

Nenoel, KeNye

Ref. No. s3848L t2o^t6
Date 2210,612016

i-

POLICE CLEARANCE CERTIFTCATE
I Wb certrfr that thefngerprints recordedfrom ..

DAVTD KENANI MARAGA

o330884
holder of lD/Passpart No. . haue been searched in
Ciminal Records ffice's database with/without preuioas record, Tloc ualidity of the
information on this Certifcate is as of tbc date af issue.

REMARKS IN CASE OF PREVIOUS RECORD
rll

taa.a. a a. a.... a

R.ESI]LTS OF TRIAL

(J.M..Ieremiah
.a.aaaa.aaa..aa

GPK 51.t8-l00a-4/2016

Far : Director, Dtrectorate mtnA

(P.r.o.)
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THE ADVOCATES COMPLAINTS COMMISSION 35

Telephone No. : +254-20 -251 I 1 51227 461
Fax No. : +254-20-31 5317

Your Ref:

SHERIAHOUSE
sTH FLOOR
P.O. BOX 48048-00100

NAIROBI

2Aour l(.11 11' |yo L:," tX' (29) 21th'lUriA;20I6 """"'

Hon. Mr. Justice D. K. Maraga

Judge of Appeal

P. O. Box 3O187-O010O

NAIROBI.

Dear Sir,

RE: CLEARANCE CERTIFICATE: HON. MR. JUSTICE D. K. MARAGA

I refer to your letter of 20'h June, 2016.

Please note that according to records held by this Commission, there are no pending

complaints against Hon. Justice D. K. Maraga.

) Yours faithfully

)

l

h
BEAUTTAH SIGAN
CHAIRMAN

C PIAt

GA(

,

Please quote our reference when replying

Committed to the Eradication of Dishonesty and lncompetence in the Legal Profession in Kenya
>

t
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AL]THORITY

ISO 9001 :2008 CER1'IFIED

oUR REF: KRA/CDTD/HO/8I

YOLIR RE}.: KNA./DC /FP.I/zo16

toth Octti-tr ar, ?-ctt6

'['he Cicri<
Narional fuisenrbll'
Cierk's Chau,bels
I'arlia mcnt ilu iidings
P.O. Box 4t842-oo1o0,
}iAIROBI

() p^rils7

/-f:\
f?' \N-f\si \(,"b-
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t

ro
Deai Sit,

IN-\II,fATION I]OR VETTING tsY TI{E DBPARIMEATTAL CON4I\{IT-TI],8, ON
J I l!i1'1i' o A NI ] Ll-l,GAL AF].-AIRS

iVe rel'er Lo t'out l.rtter dated cih Octo'rler, z016 un Lhe'subject rnatrer herein.

t'"e he;:e.bi'confirm that ['Icrn. Justice David Kenani iVlaraga has complied 'vith all
his'flar obligatii;ns and c,rrlsequenl-ty Jras been issued with a Tax Cornpliance Certifii'ate
iTCC) number KRANKLI4zg8z9zo16',zalid until zt.t June. 2ro17.

-/oirr,s 
fa lth ti illy.

Eliaubeth IVIeyr;
[,'r-rr Conrmissioner of Domestic J.'a.xes

()
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Times Tower Building
Flaile Selassie Avenue, f.O. Box 48240-00100 Tel: 310900 Fax: 376872
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ETHICS AND ANTI-CORRUPTION COMMISSION
INTEGRITY CENTRE (Valley Rd./Jakaya Kikwete Rd. Junction) P.O. Box 6'1130 - 00200, NAIROBI,

TEL.: 254 (O2O) 2717318 I 2720722, MOBILE: 0729 888881t213
F ax: 254 (020) 27 17 47 3 Email : eacc@inteqritv. qo. ke Website: www.eacc.oo. ke

When replying please quote:

OUR REF: EACC.T ILOls vOL. III (37) 7th October, 2016

Justin Bundi, CBS
Clerk
Clerk's Chambers
National AssemblY

Parliament Buildings
P O Box 4t842 - 00100
NAIROBI

vifr0,5 li

l;=
lL-
ti'-
l,'.':-l

l-.
I
I
I
I
I

t_

1 $ L;ili lill:i

CTir&x{,,Sfifi's.ifl,lI

RE: INVITATION FOR VETTING BY THE DEPARTMENTAL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS

We acknowledge receipt of your letter referenced KNA/DC/FPTl20t6 dated 5th October

2016 on the above subject.

We wish to confirm that we have no outstanding issues or ongoing investigations against

Hon. Justice David Kenani Maraga.

please note that the absence of records in the Commission's database is not a guarantee

of absolute integrity of the nominee.

\,.r f\s\Yr.Q,

MIC
D \\,EC ARY/CEO - TECHNTCAL SERVTCES

[N
).\p

i

a

Tukomeshe Ufisadi, Tuijenge Kenya
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a nl/ rIS;r. llc:rd OtUce
.i 4 Pari Roarl c F.irl',:rrund
P O Bor 74() o ,r.ucklaird Pa'l< 2006
.1,-rliirnnesburg

South Atiica
Telephone+27 I I 361 60 00
Fax +27 I I 482 61 6j
Email: eisa@eisa.org.za
Section 2 lcompany 96008257/08

Kenya !'ieid Office
Floor. I&h,l BankHoue
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30tl'June 2016

Judicial Service Commission (JSC)
I.lairobi, Kenya.

Dear Sir/Iv{adam

Ref: The Honorable Justice David Marasa : Streamlinins Electoral Disnutes Resolution

t

(EDR)_Reeime in Kenva

I am pleased to rvrite this recommendation for the above referenced person regarding the subject
Inatter, Strearnlining and Strengthening Eiectoral Dispute Resolution Regime in Ken-va. which the
honorabie Justice Maraga has worked tirelessiy on. Upon the promulgation of the Constitution of
Kenya 2010, and the enactment of Election Sector La'uvs, the complexity of the elections under the
new constitution became apparent. This was particularly so because of the new introduction in the
Constitution that required the holding of six elective offices contemporaneously. The first elections
held under the new Constitution in 2013 promised among other things fierce competition that
predictably resulted in overwhelming disputes being lodged with the Judiciary. Amon-e the first
people to appreciate the significancs of the 2013 elections with regard tci dispute resolution, was the
Hon. Judge lvlaraga. In the interve;ring penod, a felv of us working on govemance, dernocracy and
elections discussed with the then Chief Justice, Hon Willy ivlutunga, on the need to establish a

mechanism for dealirlg \,vith the election disputes post 2013 elections. This led to the formation of
the Judiciary working Cornmittee on Elections (JWCEP), which was later transformed into the
Judiciary Committee on Elections (JCE). Justice Maraga played a prominent role in both
committees.

My interaction r,vith the Hon. Judge has been through numerous working relationship on the need to
strengthen EDR in I(enya. Lr the period before 2013 elections, Hon. Da''rid iViaraga,'was
instrumental in conceplualizing and developing a programme that saw the in<iuction oi Judges and
lvlagistrates on principles of EDR that infonned the election petitions lodged after the 20i-r
elections. The Judge also participated in the discussions around reforming election disputes
resolution pre 2073, that culminated into progressive refonns fcr exainple allowing Magistrate
Courts to l-randle petitions arising 'from County Assembly Elections. Judge Maraga also worked
with tl're Eiectoral Institute for Sustainable Dernocracy in Afiica (EISA), an<i other stakeholders
namely the IEBC, JWCEP, PPDT to develop the Regulations required to operationalise the Election
Laws and brought out useful insights on aspects tjrat concemed EDR.

The challenges and shortcoming noted ciuling the 2013 elections brought out weaknesses in the
constitxtional, legal and administratir,'e fran:eworl< for elections in Kenya. Since 2013, JCE and
Judge Maraga have worked with key stakeholders to strengthen and revie,;\, the electicn laws and
election dispute resolution in Kenya. These effcr:ts cr-iirinateci into the transfon'iration of JCE into a
pelmanent Judiciary Committee, delibcrations ancl clrafting of Eiection Lalv Retbrms Bills, ancl

refiniirg the EDR processes in I(enya. Througlrcut all these eftbrts, the Hon. J,,rdge demonstiatc:cl
leadership, commitment, courage,
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v6i.irli 'li-' ti:e agcn;ia of stl'x::_;thiiiiilg eiiil r;oruiliiCaiing elecicra! demo.;ra,:y in Kepya. For this
i'easoli, and as :;rlrlebody v'+irc Las voi:kcii r,li:ir hirt iii l(enya, I strongly recoflunend him fcr the
position of rhe Chief iustice.
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June 29, 2O1 6

The Judiciol Service Commission
Supreme Court Building
NAIROBI

Deor Sir/Modom

Re: Justice Dovid Mqroqo
letfer in suoporl of opplicolion for the position of Chief Juslice Republic of Kenvq

We write to you in support of on opplicotion lodged by Bro. Dovid Morogo for the position
of Chief Justice, Republic of Kenyo.

We, os the froternity of the fellowship of the Seventh-doy Adventist Church, unreservedly
present to you Bro. Morogo os o commendoble, creditoble ond worthy condidote for
the position of Chief Justice.

Bro. Morogo hos served the Church os on elder ond bible study leoder for mony yeors.
He hos, olso, ossisted in plonting Seventh-doy Adventist Churches in mony qreos in Kenyo.
He is o dedicoted ond focused person with greot energy ond motivotion for ony tosk
thot he sets up to undertoke. He is on ethicol, upright ond principled individuol; virtues
thot will greotly enhonce the work ond imoge of the Judiciory.

We recommend the condidoture of Bro. Morogo ond wholeheortedly endorse him for
the position of Chief Justice of the Republic of Kenyo.

Yours foithfully f,cclra7
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Senior Postor
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4th July, 20L6

The iuciiciai Service Cornmission
Supreme Court Building
Nairobi

Dear Sir / N/adam

a
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Our Su ce David Nlara in for the Po

Justice, Republic of Kenva.

w'e are writing to ltou r,.,,ith i'egai"C to tne aforernenrioned

Kitr-ro cna Snei'ia consiciers Honorabre.lusiice \ziai-aga as a jurist of gcocl repute r,,rho, in his

cai'eer, iirst as an Acvoc.rte of the High Coui"r of i(enya and lat3r as a iudge of the Superior.

C,:urts ilas distii'rgirisi:eil nir:rseif as an e.nii'reiit aild notable contribrJtor lo the grora{h of
.i -;'isp,'ucenae ar.c slr,f aE ,/\c'./ocare ct hurnar, rignts.

V,/e ccn'i:-ril Ihat l-lcr,. l'-.tsl:ce N'r :laga has oeen 2 g2oifrien1 of (lTuO ior n;an'/ yea)"s anc has
supporte*i Lli,: work ol i(iTUC ir'i ii,e p:"ovisicn of iegai aid and icc,'csentation ior the poor and
nrai'gina : zeC pecpie ::'l i<.:lyr.

'dJe iher +fore seni;his as d ,r'tejiage cf suoco,'t arli iri:sh hi:r ,*eli in nis appiication.

I if 'y'c;i i'3;'3 ail ,i lur:,-,€.;'cJittiT:e .^,r e.:i/ci r-.ead cla,'liia:i;ar., piease C; not hecitate rc cc;:tect ut
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Dl ItL,{."r(! RS .l{thoni' Ivlule$o iChair)..Prot. la-art Y,ah.va iTrear,-r-rrer). Ken Nyaundi, Sail-r, Mbeche, }Iar:nah Kamau.
Odenda Lurnutnba. Joy Asierna. johrr Chigiti, Dr l-ipdiiMusrr:nlra.,\ngote N, Gerrude (ED/Secrerary)
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UNIVERSITY OF NAIROBI
COLLEGE OF HUTUANITIES & SOCIAL SCIENCES

scHool oF l-aw PARKT-a|{DS CAN,IPUS
OFFICE OF THE DEAN

Telephone 254-O2O- 23l43Tl-5
Cell Phones: or24-9?2 60/8l or34-TI3 568
E-mqil: deonlow@uonbi.oc.he

P.O Box 30197
ooroo G.P.O.
Noirobi,
Kenyo.

l0 October 2016

(

Y

t

The Clerk of the
Kenya National Assembly
Parliament Buildings
P.O. Box 41842-00100
NAIROBI

Dear Sir,

Professional Reference for Justice David Kenani Maraga

I have known Justice Maraga for about ten years as a Judge of the High Court, as a graduate
student at the School of Law, University of Nairobi where I am a Law Professor and Dean, as the
Presiding Judge of the Court of Appeal in Kisumu; as the chair of the Judiciary Committee on
Elections tasked with overseeing election petition hearings arising after the 2017 elections within
the prescribed period in the constitution; and as the Chairman of the Tribunal Investigating Justice
Joseph Mbalu Mutava in which I am a member.

He has the requisite professional competence to serve as the Chief Justice of the Republic of
Kenya. Justice Maraga has high intellectr-ral capacity which is evidenced by his pursuit and
completion of his Master of Laws (LLM) course in record time. His engagement with or-rr

undergraduate and graduate students as a guest lecturer demonstrates his intellectual prowess and
public spirited nature. He takes initiative and volunteered to teach and interact with the students in
a classroom environment. This illustrates that he is diligent and has no difficulty rising to
challenges and volunteering for tasks, however onerous.

Engagement with university students requires a high level of understanding of legal issr.res and
intellectual dexterity as the students tend to be inquisitive. Justice Maraga has not shied away
from this task illustrating that he is confident and has no fear of whatever questions may be asked
of him by the students dealing with substantive or procedural legal questions. The students rate
him highly as a lecturer and give the feedback that he is thorough and answers all their questions
competently. Offering to teach and interacting with professors teaching at University demonstrate
Justice Maraga's capacity, adaptability and flexibility to work with a variety of people old and
young. This trait is also demonstrated through his work as a Presiding Judge in Kisumu and as
Chair of both the Elections Committee and the Justice Mutava Tribunal.
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He has contributed immensely to bridging the gap between the bench and the academy by
offering his services in both graduate and undergraduate classes in the areas of human rights and
socio-economic rights. His contribution as a guest lecturer has enabled our students to get much
valued insights from the bench and greatly enriched their learning experience.

Justice Maraga is meticLrlous in his written and oral presentations as evidenced by the rulings I
have witnessed him giving in the Tribunal and in his explanations of the work of the Elections
Committee. He is an effective communicator in his oral and written accounts and is particularly
keen to contribute to a future where all Kenyans, irrespective of their gender, ethnicity, political
affiliation and station in life enjoy the full range of human rights. This illustrates his commitment
to the tenets of fairness, impartiality and justice.

Justice Maraga has gained a lot of experience as a Judge of the High Court between 2003 and
201 I and as a Court of Appeal Judge since 201 l. He has executed his duties with diligently.
From my interaction with Justice Maraga, he is a person of his word, keeps time and is honest and
trustworthy in his dealings with his superiors, colleagues and subordinates. FIe does not shy away
from complex situations, is a patient listener and decisive. As a member of the Tribunal he chairs,
I can also opine that he is a good leader as well as a team player. He leads the team to
cooperatively make decisions without abdicating his role as the Chair when he has to guide the
team on issues oflaw and procedure.

Justice Maraga has been involved in a broad range of legal practice areas including: legal
practice; research; consultancy; and the administration of judicial officers in courts and
committees.'fire experience he has gained over the years, coupled with his experience as a judge,
presiding judge and chair of a committee and a tribunal make Justice Maraga an exceptionally
well qualified candidate for the post of Chief Justice.

Should you require any further information pertaining to Justice Maraga, I will be happy to avail
it. I can be easily reached on email at: deanlaw@uonbi.ac.ke and by telephone on 254-733-
726511.

Yours sincerely,
DEAN

Q P,ooL cr LAW
."I.Y CF NAIRCBI

Patricia Kameri-Mbote. SC. EBS
Professor of Law and Dean, School of Law
UNIVERSITY OF NAIROBI
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