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1.2 Mandate of the Committee
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in accordance with Second Schedule of the Standing Orders, the Commities s
mandated to consider:-

Constitutional Affairs

The administration of Law and Justic

c) The Judiciary

d) Public prosecutions

e) Elections

f) Ethics, Integrity and anti-corruption and
g) Human rights
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1.3 Nomination of foreign Judges as Members of the Judges and
Magistrates Vetting Board

es and Magistrates Act (No.2
Y.

2011), H.E the President, fo“\,varded ?:c the Clerk of the Naticnal Assembi ‘fhe
rames of Hon. Justice (Rtd) Barnabas Albert Samatta of Tanzania,Hon.Lady Justice
A.E.N.Mpagi-Bahigeine of Ugsnda and Hon. Justice (Rtd) Joseph Asoka Ni ra De
Silva of Sri Lanka vide lestter dated 27% Maey,2013 for cor),ders ion by the
Departmental Committee on Justice and Legal Affair ' ral by the

R Ales 3 ~ B -~
M3 ! g poard
Y T v Ath Yvmes ON012  #k a0 T T P o Ll e P 3
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'>26
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\ c l.Mpagi Bahigeine and Hon
Joseph Asoka Nihal De Silva and directed tna: i?he names and Curricula vitae o
aild nominees be referred to the Departmenta Co"rmmee on Justice and Leg
irs for consideration and reporting to the House on or before Tuesday 18% Jun
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1.4 Committee Meetings

The Committee held three sittings during which the said nominees Curricula vitae
were considered by the Departmental Committee on Justice and legal Affairs on
Tuesday 11 June, 2013 starting at 9.00 a.m and were considered in accordance wi‘;‘n
the Public Appointments (Parliamentary Approval) Act No.33 of 2011 end the
enabling Act for appointment as Foreign Judges Members of the Judges and
Magistrates Vetting Board. During Consideration of their profiles, the foreign
nominees were neither present nor engaged professionally.

The Committee was concerned that the prevailing circumstances seem to have
restricted members from physical conduct with the Judges thus considered the
suitability by perusing their Curricula Vitae.The Committee during its first sitting
resolved to invite members of the Judges and Magistrates Vetting Board to share
with the Committee what they knew about the process for the identification and
nomination of foreign Judges.
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2.0 BACKGROUND '
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¢f the receipt of the nominees
recefved and may approve or

I " ~1 - -
Public Appointments (Perliamentary

Feect, 7
uhaer sub tion /’,

ol = - o (G et S & b B2
reject any nomination” and Saction 7{10)
Armireesall A+ D017 Aregicoc Skt
r\:\lu":\vd«) Act 2011, proviges N3

“Where the nomination of a candidate is rejected by Perliament, the appointing
suthority may submit to the relevant House the name of another candidate, and the
procadure for approvel specified in this Act shall apply accordingly

! g Board was established pursuant to section 23 of
the <ixth schedule of the Constitution of Kenya 2010 and under section 6(1) of the
Vetting of Judges and Magistrates Act, No.2 of 2011, lis membership is provided for
in section 7 and qualifications of ncminees for appointment as set out in section 8 of
the same Act.

2.2 APPOINTMENT PROCESS OF FOREIGN MEMBERS OF THE JUDGES AND
MAGISTRATES VETTING BOARD

On the appointment process, the Committee held a mee

ting with Members of
the Vetting Board led by the Chairperson and Senior Council Mr. Sharad Rao,

Vice-Chairperson, Ms Roselyn Odede and the Chief Executive Officer Mr
Reuben Chirchir.

e The Vetting of Judges and Magistrates Act 2011 give effect to Section 23(1)
of the Sixth Schedule of the Constitution 2010. The statute provides the

’
’ d.
m
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the Departmental Committee on Justice and legal Affairs Page 7




mechanisms and procedures for the vetting of all Judges and Magistrates
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The powers that accrued to the Fresident end the Prime Minister are now
exerciseble by the President.

The inclusion of toreign judgss in the Board was as a resuit of consultation
with the stakeholders (Kenva Judges and Magistrates Associatio::) during
the drafting of the legislation to enhance fairness and transparency in the
vetting process. The process of appointment of non-Kenvan members
(foreign judges) is consultative and takes a long time to be concluded.

Unlike for the local members who were sourced through a competitive
process, the identification of non-Kenyan members (eminent
Commonwealth Judges) was done through consultation within

Report of the Departmental Committee on Justice and legal Affairs . Page 8
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Sedley from the UK and P' n Justice Louise Otis from Canad

take up the ap

e appointment because they had

1
>3 =2 LELC
[

e As a result, the government again had to do further consulz

il LLic]

COLLS ’u:_!_.';a..: '_/,‘;:-‘ U:'
identify two other eminent judge -

\ Justice Albie Sachs from
South Africa, and Hon Justice Fredrick Ch,‘-loa from Zambia

ambia, who were
recommended to the President. The names wez

1€ names were approv
before formal appointment. The

e two retired judges took up ther
assignments in January 2012. The judges had offered to serve in the Board
for a period of one year as it was anticipated that the whole pro

le process would
be concluded within one year

{')A

The three non-Kenyan members (for

Judges) have
with distinction. The Board greatly

eign
benefited from their ut

actices from their ju

process in that they input the best pr
their wide experience from the commonwealth in general

dictions and

Section 17 of the Judges and Magistrates Vetting Act 2011, provides that
any sitting of the Board for vetting purposes must include a non-citizen

The Board therefore must have a non-citizen to be able to carry out vetting

Report of the Departmental Committee on Justice and legal Affairs Page 9



The vetting of magistrates cannot proceed in the absence of a non-citizen

judge. The Boards progress will be greatly hampered unless the

appointments are made. Further to ensure uniformity cf processes the
"'_"

,I
..

Oarl

presence of non-Kenyan members must be maintained in the B

2.3 AFPOINTMENT OF NEW NON-KENYAN MEMBERS

s ) < =5 . o v .
. S b+ Slmas g n ez memhers of che Rozrd R Soamid T
d. WAen the threc non-Kenya meEemoers 01 1€ 5Gard (Judzes) exXpressed 81T
. . - - . : .
~Aecive t- anve oo TN e ~+ Qevirine the oaverrttent 1V1'vw~v""\ ~ c11 bR
desire to leave after cne vear of service, the SOVernInent arougn a Sinlidl
- . - = o A 2 .
neultative process identfed eminent udoes Tom the commonwealth o
consuiauve Pl Oocess 1aenuned ceminent TCges Tom  one cormmonweaithh o

replace the outgoing jud;

fJ')
(T\

b.The three Judges identified are;, Hon Lady Justice Alice Mpagi-Bahigeine
former Deputy Chief Justice of Uganda, Hon Justice Joseph Asoka Nihal De
Silva former Chief Justice of Sri-Lanka, Hon Justice Barnabas Albert Samarta
former Chief Justice Of Tanzania. The three are eminent retired judges who had
served diligently within the judiciary of their respective countries. The nominees

are persons of pristine credentials. The

c.The President in exercise of powers conferred upon him by section 9 (13), of
the Vetting of Judges and Mag‘istrates Act,No.2 of 2011.forwarced three

names of foreign Judges to the Speaker for onward transmission tc the
National Assembly for consideration to be members of the Vetting Bcard.

d. A letter from H.E the President to the Speaker of the Naticnal Assembly
cated 27" May, 2013, indicated that His Excellency the President ha
nominated the Hon. Justice (Rtd) Barnabas Albert Samatta of Tanzania, Hon.
Lady Justice A.E.N.Mpagi-Bahigeine of Uganda and Hon. Justice (Rtd) Joseph
Asoka Nihal De Silva of Sri Lanka to be considered for appointment as the
Deputy Chief Justice of the Republic of Kenya.

e.On June 4, 2013, the Honourable Speaker in a communication to the House
referred the names and Curricula Vitas of the three nominees to the
Departmental Committee on Justice and Legal Affairs for consideration and

Report of the Departmenta/ Committee on Justice and legal Affairs . Page 10



directed the Committee to submit its report and recommendations to the
House for consideration on June 18, 2013.

f. The Public was expscted to participate in the consideration process thrcugh
< 1 '
A

,
submission of memoranda (affidavit) on the suitability or otherwise of the
1ominees. On June 6M.2013, the Clerk of the National Assembly placed an
zdvertisement in the print media notifying and inviting the public to submit
memoranca by June 1™ 2013 on the suitability or otherwise of the :aid

g.The Committee resolved that since the nominees are foreign Judges and not
cractically possible to invite them within the stipulated time, it was prudent to
neruse their Curricula Vitas for consideration of their suitability to be
appointed as foreign Judges Members of the Judges and Magistrates Vetting

J

]

s o

) Lyl Y T e m ] i e o | — Ehom o aoadi]

Board. The Committee was also persuaded by the precedent set by the tent
‘ .

Farliament whe!

re e
without appearing before the Committee for Vetting.

1

3.0 CONSIDERATION OF THE NOMINEES FOR APPOINTMENT AS MEMBERS

OF THE JUDGES AND MAGISTRATES VETTING BOARD

T;n considering the nominees Curricula Vitae, the Departmental Commi tP on
Justice and Legal Affairs examined the nominees against the following criter

e Academic gualifications

e Employment record

e Professional affiliations

e Knowledge of the relevant subject based on their profiles
e Overall suitability for the position

In addition to the above criteria, Committee members undertook electronic
research on the nominees at the date of this report. The information gathered
is consistent with the information obtained from the curricula vitae.

Report of the Departmental Committee on Justice and legal Affairs : Pa ge 11



4.0 COMMITTEE'S OBSERVATIONS

i, T - ek ~ TN ot QU
During ifs sitting heid on Thursdey 3% Junz, 2013, the Commitiee consicared
) ~
the curncuiz vitae of the three nomirees.
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swpamene

3 L~ : Dot m U » o | = ! = (’ y A e s o ?‘r-:\ f
Iy, o aCigs 2 palhaCls Cegree 1M waw L fatelaly) from ths Unive G

Cort f0lrn

)
4
oy . -~ . . Syt fol - vy
Zzct Alvice 2nd sulsecuenty stuzied Afrizan Customery izw at the Smow of

fi).me served a; Chief Justice of Tanzaniz in 2000-2007 z2nd rzcently in 2012
he wzs zpp _c-Cheirman of the London-based company, E:ZE
Mediation Lid, which was estabiiched specifically to address the need for more
effective way ¢f ecdracing an anticipated surge in disputes involving Africa’s
oil, minerals. land. water and environment.

o
3
-
(18]
[aN
o

ivj.He has previously servec as State Attorney, Assistant legal adviser to the
Tanzania deiegation to the Cereral Assembly to the United Nations, Senior
state Attorney, Director of putlic prosecutions, Judge of the High Court of
Tanzania, Judge of the High Court of Zimbabwe, Principal Judge of the High
Court of Tanzaniz, Chairman of the Advocates Committee, Chairman of the
Council of legal Education in Tanzania (Mainland), Vice-Chairman of the
Southern Africa Judges Commission (an association whose members are Chief
Justices in the region), Chancellor of Mzumbe University, Chairman of the
appointments Committee, a committee responsible for advising the President
of the United Republic of Tanzania on appointments of the Chairman.Vice-
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4.2 Hon. Lady Justice A.E.N.Mpagi-Bahigeine

The Committee having considered the curriculum vitee of F

ALGEN Iipeagi-Mahigeine durin

mer nomingstion:-
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iv). The nominee has participated in 2 m
namely;
e \Women lLawyers Convention in Welingion INew Zzzland and 520
Diego in the United States of America.
e Fresented a Paper to the United Netions General Assembly, Sikth
Committee on decolonisation.
o First World Summit on "Women and the Many dimensicns of Power’
in Montreal Canada.
o Participated in the ‘USA Visitors Programme’ whose theme was
‘Judiciary and the Constitutior’
e Conference of Peace and Justice in Barcelona
e Seminar on Human Rights and Democracy
e Workshop on the applicability of the environmental law to our
circumstances in Mombasa.
e Seminar on Independence of the Judiciary in Mauritius
o FIDA Conferences in Nigeria, Ghana, Mexico and Brazil
¢ Judicial Collogquium on the application of International Human Rights

Law at the Domestic level in Arusha Tanzania.
M
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e East African Judges Conference on the application of international
and Regional Instruments and how they reiate to gender issues.

e Symposium on Human Rights i.e. ‘The Coming of International
Human Rights Law’ in Gibraitar

NEY : Yor o !
o Environmental Law Symposium in Uganda
+ : D } = = Flamda | Al i i A A~ e +
e Seminar on the role of Precedents at appeilate level in judicial systems
Ll it £ S P e I i o ar el e ey e NYm et o] ~ e |
and effects of international humean rigfts iaw in netiohal !._c_';cf
g z
Systems
v) The Committes by maiority found t nominegs cuitable and cuzlified ‘o
V). tne Lommitieg DY majority found the no! 1ee Suitaw€ ahG Cuagailiteq Tor
EN [ S -~ T | A T o e = s N Jakg
appointment as 2 foreign Judge Member of the Judge rates Vetting
e
poard
i PRI | y‘ R - 2 e >
4.3 Hon. Justice Joseph Ascka Nihal De Silva of $ri Lanka
L : ot B L il e il = N £ L,‘,\ Yove+rt ~ o e
[he Committee having considered the curriculum vitae of Hon. Justice Joseph
P - P £ ms B iy pen g o S
Ascka Nihal De Silva during its sitting, made the foliowing obsarvations on his

3

iomination:-

The Hon. Justice Joseph Asoka Nihal De Silva was born on 17 May 1944
and is a Sri Lankan Citizen. He was called to the Bar as an Attorney-at law in
1972 and has over fourty (40) years of legal experience.

ii). He holds a Bachelor of Laws (LL.B) from the Unhfersi‘r‘,' f Ceylon
Colombo, Master of Laws (LL.M) from the University of Coiouoo Post-
fom
‘K

graduate Diploma in international criminal justice from the University of
lllinois, Diploma in international trade law, drafting course on Commercial
and legal Documents at the University of London, course in environmenta
law at IDLI in Rome and followed a course in Court Management and Judicia
ethics in Judicial service Commission in Sydney Australia.

1
|
)
{

iii).He has previously served as a Crown counsel in the Attorney General’s
Department, Senior Crown Counsel, Deputy Solicitor General, Senior Deputy
Solicitor General, Judge of appeal and president of that court, Judge of the
Supreme court of Sri Lanka, Chief Justice of Sri lLanka, Judge of the
International Criminal Tribunal on Rwanda (ICTR), visiting lecturer in criminal
law and procedure at the University of Ceylon, administrative law lecture at
the Sri Lanka Law college, head of Judicial training institute in Sri Lanka,

Report of the Departmental Committee on Justice anc legal Affairs . Page 15



Chairman of the Judicizl Service Commission and presided over Court Martial

¥

proceedings in Sri Lanka.

y \ ; SN Fa 13 -1 ~
iv). The nomines has been 3 member of the ICTR, memb>er cf the Coundi fo

- jou - - - - o = .C - - r_ = A - !
lzgal Educztion and zflenced severai professicnal iraining., ceminare znd
conferences in retevant fieids. These are

e o L

- Ve g + - R ~ P R
2imal OLTENT SETUNEN N RIS GE SENED ENC NIoT
o Internationz: traZe Lzwoin zan —Indoreca
e Fefugzes Confzrence in Ceneve
¢ PRzfugzzes Conierzsnce in New Delhi
e Delivered key ncrg address et the Cambriage Uriverdty on Eccnomic
Crimes
e CoO bad-Indiz

mmonwezaith Chisf Justices Conference held in Hyce
udiciel Fom'ﬂ o Mcney Launcering and Econom

*
N
[

v).The Committee by mejority found the nomines suitable and qualiiied for
appointment as a foreign Judge Member of the Judges and Magistrates Vetting
Board.

vi). The Committee observed that it is in the best interest of the Country and
Public at large that the “’hvx*les of the Board should not be parziysed by
the ebsence of three foreign Judges.

vii). The Committee noted that the tenth Parliament approved foreign
nominees to the Vetting Board based on documentation: without inter-
Personal interaction either by way of physical attendance or electronic
process. The Committee observed that in future appointments involvirg
foreign personalities, the attendance (physical or electronic) of the
Individuals to be approved before the relevant House Committee should
be facilitated.

_“
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5.0 RECOMMENDATIONS OF THE COMMIT'TEE

THAT Pursuant to section 9 (13) of the Vetting of Judges and Magistrates
(Amendment) Act, 2011 and Standing Order 199; and in order to enable the

vetting process to proceed to conclusion, the Committee recommends that:-

This House approves the Hon. Justice (Rtd) Barnabas Albert Samatta of
Tanzenis, Hon. Lady Justice A.E.N.Mpagi-Bahigeine of Uganca and
Hon. justice Joseph Ascka Nihal De Silva of Sri Lanka for appointment by H.E
the President as Members of the Juoge: and Magistrates Vetting Boarc.

-END-
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MINUTES OF THE 16TII SITTING OF THE DEPARTMENTAL COMMITTEE
CN_ JUSTICE AND LEGAL AFFAIRS HELD ON

17" JUNE, 2013 IN
COMMITTEE ROOM 4TE FLOOR. CONTINENTAL HOUSE AT 2.30 P.M
PRESENT

Hon. Samuel Chepkong'a, MP -
Hon. Ndirangu Waihenya, MP
Hon. Moses Chebol, MP

Chairperson

S e @ wa moe
Hen. Paul Bii, MP
TThrm Faljsme De-e NP
SCcn. Aaluma reter, ViF
Trm Rarm MAmsasnr (s rp
Eon, Ben Momeanyvi Crori, MF

1Lt

¥.en Okoun. MP

. William .Chent

I Cheptumo. MP
B Munuve Mad John, MP
N L

. Benson Mutura. MP
Hon. Mohamed Abdi Haji, MP
Hon. Muriithi Waiganjo, MP

Hon. Olago Aluoch, MP

L, IVirl

Hcn. Neto Agostinitho, MP

Fatuma Ibrahim Ali, MP

ABSENT WITH APOLOGY

¥

Hon. Sammy Koech, MP
4 C:’:;}

Dr. Christine Ombaka, MP
Hon. Kang'ata Irungu, MP

Hon. Boniface Otsiula, MP

Hon. Kangongo Bowen, MP
Hon. Charles Gimose, MP
Hon. Florence Kajuju, MP

Hon. David Ouma Ochieng, MP

Hon. Priscilla Nyokabi, MP

NATIONAL ASSEMBLY

418}
[¢3]



APENEYO0 WESTIEE: ;2 s cntu i+ sagidkiiiens 13 s FSmios 55 45 s whasa 11 i Commmittee Clerk

Felista Karanja.......occviviiiiiiiniiiiieee, ......Parliamentary Intern

IN ATTENDANCE

S G . T -~ -~ ~ca)
Mr. T o GO e e State Councsel
; . " B .

Mg Joarm M. CiesOrl e e e e Stzate Counsel

MIN.NO.T7 /2013 OPENING PRAYER

At tianals I At a

MIN.NO.78/2013.....c0000mm000000.. MEETING WITH THE ATTORNEY GENERAL

A e s - = 1~ N\ P P |
= T - T PTEeTa taal=% Me e T el - ~
1Ne ATLOIT r\ werneral et e Lorimitiee a1nda 1

ponded to requests for

es
ht by members cof Parliament tf'ml,gl the Chairman of the

statements soug
Legal Afizirs Committee,
THhe Aftammer (armpral crrhiniTt Vi oypien Pl Pped vy
Ihe Atterney General submitted the attached brief containing responses for:
ST - e OiigrA Aol CYrvra \ { - - T
e Statement on the Ctenc Mak'Onyango Case-Request by Hon. John
Waluke

¢ Statement cn Appointment of the Chairperson and the Members of the
lan v

Teachers Service Commission-Request for statement by Hon. Ibrahim
Abdi Saneyv

e Statement on Kenyan case at the ICC-Request for Statement by Hon.

On the appointment of the Chairperson and the Members of
Teachers service Commission; the A.G stated that:

* In the view of the decision of National Assembly to reject the
first list of nominations and the subseguent nullification of the
second list by the High Court, the proper course to be adopted
is for the President to draw a fresh names of nominees from the
short list made by the Selection Panel under notice in the

2|

o0
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3 l.P a'gé

gazette and proceed to constitute a new selection panel to
consider the application

3

Cn the Otieno Mak'Onyango case; the A.G stated that

o Judgment of t

-~ it e PR 3 - 1 Sth Tyiv~ = OoONTH 5
e sult was delivered on 15% Juns, 2012, in
et DT gt e S T = P ootote +1 < 1o4 1
favour of the Plaintiff. The Court stated that the claims for
Tes (RN, sl O : o predom b £3
violation of fundamentel richts were a claim against the state
. o B TF Ay o Ny . 7.0 U VIR ¢ S i
and awarded the Plaintid Kshs. 2C,000,000/- (Kshs. Twent
L AR Tar molatinm A7 Fig A Aemmereal e o - o ~flire
Mo ) Ior vioialion 01 4S8 IunZamentan rigials agdainst the oice
is yer to receive the settlement funds irom the Ministy as
acdvised.
g™ g e S e
e The successor of th iel Admirmiztration end
Ten sy o ) e gt T —ratrT - e v
mmcernied >EC L 0O C-,A*S-._‘_ Ol interior cflj
Coordinaticn o ‘ be ked withh the
~ g .,-‘—»;—»-,—1 +lm o »;‘——K:WC,N» ~Y~ R PNy
Je}LL\./-l aS 1O WIS the setliernent G; ._kl_ Cialill Wil OCcur.
. | ®

ull
On the L

{enyan

gned, ratified and

t.

e Kenya remains committed to its cbligations under the Rome
statute Lavmg veluntarily negotated, signe
domesticated the Rome Statute. Kenyva has been actively
engaged in the activities of the Court and pron
assessed contribut

romptly p&d its
bution to the Court.

n addition, The Republic has fully cooperated with the ICC in
the following manner:
a) Fully domesticating the Rome
International Crimes Act, 2008;
b) Tt

he Government has also facilitated the work of the ICC

Statute through the

investigators in Kenya by facilitating collection of evidence
through

enactment of the International Crimes
Procedures for obtaining Evidence Rules 2010

c) Appointmernt of a judge of the High Court to preside over

taking of statements by Government Officials;
mechanisms. This was a collective decision of AU member
states.



d) The Government has the capacity and preparedness to
investigate and prosecute the three ICC cases if referred
back to Kenva. '

- ‘ ) .
Sepi o P i amre 2ty Eberiiotintie] v
e There arc plans to have an international crimes
: T -1 ~
Al 1l (T
CIV1SiCIi 01 I.,av ..’1.L,_’;; OLLDL,
™A e & P -l e AT e T T - T G pe W clhae A7
The A.G undertook to provice the Commiitee bv close of
Ty Sl e e iesdav 18% June
business cn Tusscaay 18 June,
lga A [ mliorm v At £l it o 55 Smmdnaiat e dlen B sai pers epsu s b
Lthe A also POl IVOIVE WS COIITIITIEE 1) 1. LeiTla el CIlgae CIILS
AT AET i 5 Rie A
concermnimns nis o:

MIN.NO.79/2013 CONFIRMATION OF THE MINUTES

~ ~ + -

Minutes cf previous meetings were confirmed as {cilows:

L = -

e Fourteenth sitring 1 dey 11t June. 2013 were proposed by
+ - 4 ey~ ~ A} T
Hon.Mutua Mutemi and seconded by Hon. Peter Kaluma

*
T

ifteenth sitting held on Wednesday 13% June, 2013 were proposed bv
lon. Ken Okoth and seconded by Hon. Moses Cheboi.

al

MIN.NO.80/2013 ADOPTION OF THE COMMITTEE REPORT

The Hon. T.J. Kajwang' proposed adoption of the Report and was seconded by
Hon. Moses Cheboi.

Members of the Committee by Majority adopted the Report on the N rﬁinati:.n
of the three Foreign Judges as Members of the Judges and Magistrates Vetting
Board as follows;

THAT Pursuant to section 9 (13) of the Vetting of Judges and Magistrates
(Amendment) Act, 2011 and Standing Order 199; and in order to enable the
vetting process to proceed to conclusion, the Committee recommends that:-

4]0:

™
o
am
D



w

g

This House approves the Hon. Justice (Rtd) Barnabas Albert Samatta of

Tanzania, Hon. Lady Justice A.E.N.Mpagi-Bahigeine of Ugand
Hon. Justice Joseph Asoka Nihal De Silva of Sri

a ana
Y b*)/

Lanka for eppointment
H.E the President as Members of the Judges and Magistrates Vetting Board

MIN.NO.81/29013

ADJOURNMENT
T e N el ot -~ R
The meeting was adiourr

hed 5 20 nm -
1CU J.£LnJ PLIL I
I : /' ———
NN
C‘—a 3 N % ‘h/ \\
L.lsnec. . ...:.‘*.».a\‘......«'.‘, Slh A s s o . ceece
| e
3 4 -,
Chairperson
Loa. N e
o 1 ) 177
Date...!D T T o o
ATEC s o8 Voo v v s Sqioie dis o5 000 winis w10 isfoinis siw ain's Teecence
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MINUTES OF THE 15TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS HELD ON 13™ JUNE 2013 IN COMMITTEE ROOM

SEVEN PARLIAMENT BUILDINGS AT 2.39P.M
PEESENT

1. Hen. ! 'fnep:. ng'a, P - Chairperson
2. Hon. Nyokabi, MF - Vize Chairperson
3, Hon hi Waiganjo, M2

4. Hon Naihenya, M

a. Een.

6. Hon

& Hon

S Hi
g Hon

10. Hon. KalumaP

11. Hon. Fatuma I") him Al, MP

12. Hon. Ben Momanyi Orfw MP

13. Hon. Mutua Mutemi (Bishop) , MP
14. Hon. Boniface Ot ula, MP
15. Hon. Sammy Koech, MP

6. Hon. John Njoroge Chege, MP

7. Hon. Njoroge Baiya, MP

8. Hon. Charles Gimose, MP

9. Hon. Johanna Ngeno, MP

0. Hon. T.J. Kajwang'. MP

Hon. Ken Okoth, MP

Hon. Neto Agostinho, MP

Hon. Dr. Christine Ombaka, MP
Hon. Williamm Cheptumo, MP
Hon. Munuve Mati John, MP
Hon. Olago Aluoch, MP

Hon. Kang'ata Irungu, MP

[N N T 0 T N T N I N T N0 T (N B S I S I S S

~1 U’l 1SS S_O !\3 —

28. Hon. Florence Kajuju, MP

29. Hon. Benson Mutura, MP

NATIONAL ASSEMBLY
Abenayo WasiKe...o v Committee Clerk
FElIEEE KM@ mmmsmsmsmsmmmmnnmmmmss s Parliamentary Intern



INATTENDANCE - JUDGES AND MAGISTRATES THE VETTING ROARD MEMBERS

LM ShErad Rz Sl e Cheirzerson

2. Ms. Roseivn Cdece Vice-Chairsersen

IR Rzuben Chasire Ozl Secutive Offizer

NINND. 7 2/2011 PRAYERS
he mesiing clertad with 2 wicrs o oz o0

WINAG T1/7073 SEMAPKS BY TE CRAIRANAN
“ne Chsirman led memozer o7 the Commitiee i1 intreductior and welcomed

~ Lo = S~ L e e a e = N S P P i + -t F A
Viembers ¢f =ns VElTing o2z 0 et LNETED tremY on ine cubiect matier of thedr

- . T R S F R R P e —e g . :
mvitEtion which wes conacerstion of the forelzn Judges Nomirsted by =.E for

eppointmentic tne iuczes 2ol Matistrates Ve ting 202rd,
o Tha Chairperson irfarmed the Beerd thzt the Committee resolved to invite
trem o share wtk the Committes whatever information they may have or
TNE recruitment procsss of the thresz nominees whose names were

~¢ed to the Dersartmenta!l Commitiee Tor consideration.

s ware fully aware that the Board was
pointing euthority though deemed it prudent tc engage them as
o

¢ He stzted that the Committee’s interest is to be briefed on the nomination
process that was folicwed in nominating the three retired foreign justices

r

as members of the Judges and Magistrates Vetting Board.
* He further stated that the task before the Committee is unique because the

nominees will not appear before the Committee for vetting hence
necessitating such methods to determine their s

2|Page
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MIN.NC.72/2013 SUBMISSION BY CHAIRMAN OF THE JUDGES AND
MAGISTRATES VETTING BCARD ‘

Chairman of the Board submitted that he was grateful to have the

=)
i s by Phmmim pbmareeiead ammam Hbme ey frckins and | siee
cpportunity to interact witn the Leparimentsl Lommitiee on JUustice ano Legs
Hpme o martimart te thm mrara abiassiiiae A7 y e
on matters rertinert to the core cbjectives of the Board,
I pym fom o A O T S e S U N e - = | S = | s liahe~Ad 1 I
2IMittea 2 winhitient o Lo thie Lehnmitige ano prigtt gnignied tne same
1SS
T4 [ z - I o A > ¥ - y‘- = ro o~ 'Pr
-~ + s —m e - - ~ - -y g e e g v e = ~ ~p e PORFS
the T e [0l sCEes Uil L 2l O a220ihichiienie as fhie DeErNS O Lhig
DAAwra by A g e v om e - dus -y - e e~ T oy g
olard UT Peohzi were invicel Nl persuzled o tzle Uz the vacan
PP Y SV L, PN o
Mooitideld Ui L v W
s ~ P R S R I s i bl et el et e O Nl o Lol T P < oA =
The Vetting sroce Not gONE 2N at tne mement Delaluse O acancies in
~ bt vocariam A favraionm alam s mte :-},.: N e
U“‘: StIOTs reserveQ 10! cre i glements or the oCald
= = " ) | . . ] .
~ s el + . o e i Ay Flaie S UGN N R |
1he ECara contaceed M 27Ter (gening ¢ 22Ut the no 210N 2nd the
OarQ C g
N [ 4+~ e e el = e ~cr = R - +im o e s
tnree Qustices conrirmed = 20ingts o 1t2Ke -')r/ Lite 2OSITicNS |

move the vetting process forward.

The Chairman stated how the process of identification, recommendation
and nomination of the non-Kenyan persons to serve as members of the
Board was conducted in zccordance with the Judges and Magistrates
Vetting Board.

The Vetting of Judges and Magis s Act 2011 give effect to Section
23(1) of the Sixth Schedule c-f the Consutht;on 2010. The statute
provides the mechanisms and procedures for the vetting of all Judges
and Magistrates who were in cffice on the date of promulgation of the
Constitution 2010.

The Judges and Magistrates Vetting Board (the Board) is established
under Section 6 of the Vetting cof Judges and Magistrates Act No. 2 of
2011which came into force on 22™ March, 2011 (The Act) with the
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the presence of non-Kenyan men
When the three non-Kenya members of the Board (Judges) ex;:ecsed

~

their desire to leave after one year of service, the government through a
similar consultative process identified eminent judges’ from the

commonwealth to replace the outgoing judges

The three Judges 1identifled are; Hon Lady Justice Alice Mpagi-
Bahigeine former Deputy Chief Justice of Uganda, Hon Justice Joseph
Asoka Nihal De Silva former Chief Justice of Sri-Lanka, Hon Justice
Barnabas Albert Samatta former Chief Justice of Tanzania. The three
are eminent retired judges who had served diligently within the judiciary
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of their respective countries. The

D

rniominees are persons of pristine
a L ¢
crecentiais
T 1080 Dl ~+ A1 3 e Al Taads i~ e Toet  maE aEsd
e The 10 Pasliament adjourned sine die leading to the last general
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Interviews.
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e The temporary cessation of vetting

om—

has caused anxiety among the
magistrates as they await the interviews to resume. Yoju
three nominees (foreign judges) wiil enable the Board to

e
he approval of the

TracTITrAe

I
dvouwlill |
vetting interviews and conclude the process as soon as visibie.

e The Chairman of the Board appreciated the critical role playved by the

Departmental Committee on Justice and Legal Affairs to enable them
accomplish their legal mandate.

¢ The Committee thanked the Chairman and his team for appearing before
the Committee at short notice and noted that their contribution will add

a lot of value to the Committee in consideration of the three non-Kenyan
citizens for appointment as members of the Vetting Board.
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‘ceVEN. Panliameni bulidings =2t Z.20 o.om. the Committee concidered the
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curricuta vitas of the thres nominess

Hon. Justice (Rtd) Barnabas Albert Sarmatts

The Committee having consicgered the curriculum vitae of Hon, Justice (Ric)
Barnabas Albert Samatta during its ¢ifting, made the following observztions
on his nomination:-

. That Hon. Justice (Rid) Barnabzs Albert Samatta was born in Tanzania
on 20" July, 1940 and is a Tanzanian. He has over fourty (40) years legal
experience. -

Ii;. He holds a Bachelors degree in Law (LL.B) (Hons) from the University of
East Africa and subsequently studied African Customary law at the School of
Oriental and African Studies, University of London.

il).He served as Chief Justice of Tanzania in 2000-2007 and recently in
2012 he was appointed Co-Chairman of the London-based company, EEE
Mediation Ltd, which was established specifically to address the need for

6Pz
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more effective way of addressing an anticipated surge in disputes involving
Africa’s oil, minerals, land, water and environment.

VAN c - " caiaaEA me Chad e A oot b 3 S o P
iv).He has previously served as State Attorney, Assistant legzl adviser to the

¢
v v 1 Yoy ] ¥ ' [} . \ 1 r 1
s v b S +hs el C’,vw- Yo b 1 - Dl sm mtom = | P o .
L gllla Ly .’ch": \.)f n:" v LERTEL (g C (—\ulLQL‘J‘J’:, Ca G .'L\O&b OA LI
| I Ry I o M a e m Lol m =T = P N A -
lich Court of Tanzania, Chairman or the Acvocates Commitiee, Chatirman
> ; ]
s -~ Py al T A~ m el e s tm FRA ! JER Y o TR ¢
- -~ ' o~ y v/t g » - ~rie P ~o o | by )
of the Council of Legal Education in tanzania (Malniana), Vice-Lnatrman o1
S

Chairman,Vice-Chairman,Commissioners and assistant Commissioners of the
ks

v). On Membership and honors, he has served as a member of the Judicial
Service Commission, honorary lecture in forensic medicine at the University
of Dar es Salam, Member of the Judicial System Review Commission,
awarded honorary life membership in the Wilshire Bar Association of the
Urited States of America, member of legal task force which undertook an
indepth study of the legal sector in Tanzania under the Tanzania Financial
and Legal Management Upgrading Project and member of the Judicial
integrity group, an independent international body, comprising of six Chief
Justices and two Senior Judges who adopted Bangalore Principles of Judicial
Conduct and Principle of Conduct for Judicial Employees.

vi). In 2011, a felicitation volume, Rule of Law vs. Rulers of Law: Justice
Barnabas Albert Samatta's Road to Justice, was published by the School of
Law, University of Dar es Salaam, "to celebrate him as an example of an
ethical lawyer whose integrity cannot be questioned, making him a worthy
model for the younger generation to emulate and draw inspiration from".
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Vii). The Commiitee by majority , fourd the nominee suitable and qualified
for eppointment as a foreign Judge member of the Judges and Magistrates
Vetting Board.
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men Lewysars Convention in Weliington New Zezland and San
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e FPresented & Pap
Committee on decoionisztion.

e rirst World Summit cn "Women and the Many cimensions of
Power’ in Montrezal Canada.

o Participated in the "USA Visitors Programme’ whose theme was
‘Judiciary ang the Constitution’

o Conference of Peace and Justice in Barcelona

e Seminar on Human Rights and Democracy

e Workshop on the applicability of the environmental law to our
circumstances in Mombasa.

¢ Seminar on Independence of the Judiciary in Mauritius

e FIDA Conferences in Nigeria, Ghana, Mexico and Brazil
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1). The Hon. Justice Joseph Asoka Nihal De Silva was born on 177 May 1946
nd is a Sri Lankan Citizen. He was calied 1
972 and has over fourty {(40) years ©

ii). He holds a Bachelor of Laws (LL.B) from the University of Ceylon-
Colombo, Master of Laws (LL.M) from the Un ve.my of Colombo, Post-
graduate Diploma in international criminal justice from the University of
lllinois, Diploma in international trade law, drafting course on Commercial
and legal Documents at the University of London, course in environmental
law at IDLI in Rome and followed a course in Court Management and

Judicial ethics in Judicial service Commission in Sydney Australia.

iii).He has previously served as a Crown counsel in the Attorney General’s
Department, Senior Crown Counsel, Deputy Solicitor General, Senior
Deputy Solicitor General, Judge of appeal and president of that court, Judge
of the Supreme court of Sri Lanka, Chief Justice of Sri Lanka, Judge of the
International Criminal Tribunal on Rwanda (ICTR), visiting lecturer in
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aicial forum on Money Launcering end Economic Crime, concuctag
by Commonwezlih Secretariat in London.

v).The Committee by majority, found the nominee suitzble and qualified for
appointment as a foreign Judge Member cf the Judges end Magisiratzs

Vetting Board.

MIN.NO.75/2013 ANY OTHER BUSINESS

Members agreed to meet on Monday 17 June, 2012 zt 2.00 PM for zderption of
‘he Report and thereafter meet the Hon. Attorney Genere! at

MIN.NO.76/20i3 ADJOURNMENT

There being no other Busing

Signed......>»

Chairperson
N

Date...L.
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MINUTES COF THE 14TH SITTING OF THE DEPARTMENTAL COMMITTEE
ON JUSTICE AND LEGAL AFFAIRS HELD ON 11TH JUNE 2013 IN
COMMITTEE ROOM FIFTH FLOOR, CONTINENTAL HQOUSE AT 10.C0 A M

PRESENT

1. Hon. Samuel Chepkong'a, MP — Chairperson
2, Hon. Priscilla Nyokabi, NP Vice Chairperson
3.  Hon. Muriithi Waiganjo, MP
4, Horn. Ndirangu Waihenya., MP
5. Hon. Mohemed Abdi Haji, M2
B Zon. Kangongo Bowen. MP
7. Hon. Moses Cheboi, MF
8. Hon. Paul Bii, MP
9.  Hon. David Ouma Ochieng, M=
10. Hon. Kaluma Peter, MP
11. Hon. Fatuma Ibrahim Ali, MF
12. Hon. Ben Momanyi Orori, MP
13. Hon. Mutua Mutemi (Bishop) . MP
14. Hon. Boniface Otsiula, MP
15. Hon. Sammy Koech, MP
16. Hon. John Njoroge Chege, MP
17. Hon. Njoroge Baiya, MP
18. Hon. Charles Gimose, MP
19. Hon. Johana Ngeno, MP
20. Hon. T.J. Kajwang', MP
21. Hon. Ken Okoth, MP
22. Hon. Neto Agostinho, MP
23,

Hon. Dr. Christine Ombaka, MP
Hon. William Cheptumo, MP
Hon. Munuve Mati John, MP
Hon. Olago Aluoch, MP

D NN
o O

ABSENT WITH APOLOGY

Hon. Kang'ata Irungu, MP -
Hon. Florence Kajuju, MP
Hon. Benson Mutura, MP

W N =

NATIONAL ASSEMBLY

Abenayo WasiKe.....oovvviiiie i, Comrmittee Clerk
Felista Karanja

Parliamentary Intern



MIN.NO.65/2013 - ’ PRAYERS

The meeting started with a word of prayer

MIN.NO.66/2013 ‘ : ADOPTION OF THE AGENDA

Y + [-Yel-2aYabel £ - 7~ { "‘ s
The Committee adopted the agenda of the mecting as follows:

®
. oi Nominees to the Judges and Magistrates Vetting Board
® C
o Arss nther RiyQiness
i i Ol IDULDIIITOD
MIN.NQ.E7/20183 COKSIDERATION OF NOMINEES TO THE JUDGES

AND MAGISTRATES VETTING BOARD

5 5 X [ A e -
e A vrac TA Teviies the (et el Titae ~f fhe Eallasesss e
2 LD O K se€ 1he Cuiricula vitas oI tne A-)l\"\\“ L=

~emec ac Ta=rerAae” v HOF O 1he Drecideanmt tv”Ra ]P.;_ 5y M N A
INIECS as 1orwardea OV .k L€ Tresident viae letler \la~\\.4 & i = ~\;‘«\ 5

1. Hon. Justice (Rtd) Barnabas Albert Samatta of Tanzania
2. Hon. Lady Justice A.E.N.Mpagi-Mahigeine of Uganda
3. Hon. Justice (Rtd) Joseph Asoka Nihal De Silva of Sri Lanka

The Committee deferred Consideration and determination of the suitability of
the three nominees and observed as follows:

* The Committee noted that the lack of physical presence of the nominees
has de p rived them an opportunity to interact and interrogate them on
their suitability.

e The Cpmm;ttee observed that it is important to be informed on the
nomination process of foreign Judges to the Vetting Board.

 The Committee was concerned that reliance on Curricula Vitas of the
nominees without additional information was not sufficient to determine

the suitability of the Nominees.
The Committee therefore, resolved that:

¢ The Secretariat should urgently invite the Chief Executve Officer of
the Vetting Board for deliberation on the nomination process.

e The Chief Executive Officer (Mr. Reuben Chirchir) to appear before the
Committee on Thursday 13%, 2013 at 2.30 pm.



e In future

nominations of suckr nature, a researcher should
automatically be seconded to the Committee to do background
information on the nominees
¢ The Committee should kave an opportunity to conduct respective
proiessionial bodies and other affiliations for further infoermation on
their suitability
MIN.NO.68/2013 CONSTITUTIONAL (AMENDMENT) BILL, 2013

The Sub-Committee that was tasked 1o come up with a draft Bl comprised of

inz [cllowing members:

z!. Hon. T.J Kaiwang ke OEVEIEr

b). Hon. Paul Bt

¢}. Hon. Peter Kaluma

d). Hon. Fatuma Ibraiim 4

ej. Hon. Florence Kajuiju

Sub-Comimittee’'s Report
e The Bill seeks to amend the provisions of Article 260 cof the Constitution
in so far as interpretation of ‘state office’ is concerned
e The Clauses proposed for amendment under Article 260 are;
lause (d) Member of Parliament,
Clause (e) Judges and Magistrates
lause (h) Member of a County Assembly
e The amendment is meant to entrench the doctrine of separation of
powers between the three arms of government as envisaged in the
constitution.

e The Convener reported to the Committee that they have met progress

and tabled a draft Bill for consideration by the Committee.

¢ The Committee was informed by the Convener that this amendment is by
Parliamentary initiative under Article 256 of the Constitution and thus
not within the purview of amendments requiring a referendum.

e The amendment can be introduced in either house of Parliament and
must be passed in both houses by at least two thirds of all members of
that House in second and third readings.

[ ]

The Committee was informed that the objects of the Bill are not unique

as it is obtained in Jurisdictions such as Philippines.

w
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Hon. Justice )(’P;td)
Barnabas Albert

Samatta of Tanzania



i D)
<L ()
T M.

8}

%)
iy
8

)
()

G 1

10
10
(8)]

-



C)
o |- .,
< . ,
) Vol - b .
. v P “___ Gy ( fr. TIENE
fr- i T . ) ) oo
| : - VSN I V) . : 1T
h, L N TV ) ) i~
< t - o b P . N
Ty ! 0 ERURAN®) O () ) TS
- Y " - NN L e <
(n = Lo Ao S - _ T
SO O SR 11 D T S IS L TR
il L :_ i | ! iy A,._v (Y o <t :, /) AL - L OETH
1 e ’ . - -~ .
Gay e O R N I GO TR T PR AR &
. I SRR Y S E I S R
. | 1i. - - P LR Al s - -, . - -
” o N I (1 BT A . in
oy oL I P e BN T M T %
ARITETY LD N A T b B A AR <€ et
(oryng O-=cD g bt Re el s ) 1
___ :~ :‘ a.v () ".: b (VR N B ) p‘d () AC «{. mC i %w — Alv @n. 1L}
ear oy, R L o 1 IS SO R R e SN B S
S G B R TR -1 0y 1) R ( ey =7 Th
AT I (g L7 | GV ) 1 ¥ (Y L “y Lo .. ) Aot
O B R I P S B (/) S N T (1) {111, -y () =, 0) 1. L <, NG
N
S Y
R o
o Ty - I
(o b i
oo i
O y o 1 by Croo N I I - b -
(> Dl BN ,.‘.._ I- [ [ ) ) ¢ 1§ (W))
th e . i o)) th) W hH S} (©)] 3}
A ty. s, <t Con Ay [ A o [ A A\
_ gy o : _ _ _ ! _ ! _
) iy _; o) I - N - ) (o ~J ) hH (5}
(0 o -t oo o) I - ] I - o) w) () )
(| () ) H ) o) o)) ) (@) h (N (8)]
S [N . 1 Nt - . - 1" - N




. “l
A
i |
< : .
(] >
th )
[@N ==
| I
[ . ) f
D 1 Pss
(! (" )
(] X (

(o



(tf
iy -
{-. 1.
: 3
Loy
R
ty w
U
T
VR
g
nl | .
al
Iy
“.: i

o
-

— | .
,,au (\}
y . 1)
.Q 1)
() 1.
@) o
o 1)

_.
! i

T by (

Mﬁ L) O

. u i

N ! V2]
(t . X

Py ”,_ SR

(4 . () i i}
: ) 3y )
(o . SR
18] i _ O y
- [ ) Cy L0 {
y W T
(i e mow 0k
SRS T R I
wnn. ._/ LN ": oy
) ! ., f (] T - )

1 \W 1 O [0
T AR ao-. T g
. TR T
"—._ et in >, & |

oot O 1t & (n P
W L — e O a
Qo i G
)
_W _ 2 v F.c W _:__
LA i 6 oooc N
-0 . N {.
oot - =
i ) b [ S (V|
’ E WO ]

I K

- .- ..

-1

iy ' “; I~

) . M

) ' ] )

I-- (R (8|

_ . ! [

) . ) L)

.vv () ("

o ] ("

C| (] (ol




“he London

-

L. e e e e -
1

A=

[}
() i
[ i
O 1y
M.. G

i)
. o
( :
L i
L4 14V}
€3] '
(i) i
b [$13]
W g -
sl iy
4 )
1 1))
in =
) Gl
e R
y sl
g i
t\y )
O L.
o {u
i 2
!
(@)
G-
)
)
£
L)

1




Hon. Lady Justice
Bahigeine of Uganda
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ZRE:N Ovmmmo FCREIGA\ DGESAS MEMB :;Rs 0? HE JUDGES AND MAGISTRATES
VFT'*‘,GB()A»\D o o : S =

“The* Depa“*ﬂé*tal Cﬂrm"lt.bce on Justice and -Legal Affai
Ditabushed by -Standing Ord

1 Ipt I 1S

T r 216 of -the Standing ‘Orcers of the

- National 'Assembluv' and mandated, among other fw ctions, . “to

, uwesttgate inquzre into, and report on all matters reZattng to

’a'th’ei andate . management, actwtttes, admin Lstratwn,

peratwns and . estzmates of . the asszgned Ministries and
departments T

The Deparrmental Comm1ttee on JUStlk,C and Legal AP‘alrs receive
the Curricula. Vitas of Hon. . Justice (Rtd) Barnabas.  Albert
Samatta of Tanzama, Hon.Lady Justice A.E.N Mpagi Mah1geme
. of: Uganda and Hon. Justice Joseph Asoka Nihal De leva of Sri
ALa_rrka for—ccanmdera’uon to be appomted as members of ghe Judgcs ’
‘and ‘Maglstrates Vetting Board The Committee is under ODJ_lo'at on

fire} conslder their suitability for appomtme*lt and submlt th report to
the House for aDproval soon thereaftef bk

'_ At its. sxttmg held on June 11

2013 tne Commlttee resolvea to
invite you - for

deliberation -on- the nommatlon process: of .the
aforesald nominees. This is ‘therefore to invite you to a sitting ‘of the
Committee to be held on Thursday 13th June, 2013 at 2 30 p m
1n Commlttee Room 7 Parhament Bu11d1ngs.

- M1chae1 Sialai | : ey
For"Clerk of the Nat10na1 Assemblz




