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i.O PREFACE

Cn behalf of the Departnrentai Comi'nittee on Justice a:id Legal A;fairs a:rc' pursuanl

to the provisions of S;anciing Crcier No. 199. it is rny pieasure and cury tc,:resent tc
the l-{cuse, the Con,rniitee's Reoort on apprcvai for appointrnent of For'eiSn.luciges

as members of the .,ludges and l/ragistraies Vettir-,g Bcarci nominees. Hci-r. -iusrice

(R"tci) Barnabas Aibert Samatia cr Tanzai-iia. Hon. Lacl'Juslice A.E.l'{. Ivlpagi-

Bahigeine of Uganda anC Hon. Jusiice Ascl.:a I.rihal De 9ilva of 5r"l l-anl:a,

't.1 Co,"nrnittee N4embers !'io

The Co;rrmittee on .lustice and Legai Affairs ', /a-( crl-i5:itu:ed a't- tle i::.is: C,rr

Thursciay 16th May, 2C13 comprising of ihe folic"ving nei'i,'rei"s:

1. Hon. Sarn,-rel Cnepkcnga.l^/,.P. ......Cirairp'erson
2. Hon. Priscilla Nyokabi, M.P.. .......\/ice-Ci,aii'pe:scn
3. Flon. Muriithi Waiganjo, M.P
4. Hcn. Ndir^angu Waihenva, M.P
5. Hon. Florence Kajuju, M.P
6. Hon. Kang'ata Irungu.M.P
7. Hon. Benson Mutura,M.P
E. Hon. Olago Aluoch, M.P
9. Hon. John Njoroge lt4.P

10. Hon. William Cheptumo, M.P
11. Hon. Njoroge Baiya, M.P
12. Hon. Mohamed Abdi, M.P
13. Hon. KangonSo Bowen. M.P
i4. Hon. Sammy Koech, M.P
15. Hon. Moses Cheboi, M.P
]5. Hon. Paul Bii, M.P
17. Hon. Charles Cimose.M.P
18. Hon. Johanna Ngeno,M.P
19. Hon. Boniface Otsiula, M.P
20. Hon. David Ouma Ochieng.M.P
21. Hon. Neto Agostinho, M.P
22. Hon.Dr.ChristineOlumbaka,M.P
23. Hon. Kaluma Peter, M.P
24. Hon. Fatuma lbrahim, M.P
25. Hon. Ben Momanyi Orori, M.P
26. Hon.Munuve Mati John, M.P
27. Hon. Ken Okoth,M.P
28. Hon,T.J Kajwang',M.P
29. Hon.Mutua Mutemi,M.P
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1.2 M n llr e

Tl: Depart:nental Cor,ri-rr::ee oil -luirice arrcj l-egal ,Affairs dei-ives it-; i-;-,ai,dzia;:':,,-,
pi"c-'visicr,s ol sianding ci'ce. 214 t.5)'.t",h,ch ouii:ne fun:ticns oi th: Cor:-,;:ri::ee as
\cl-o."- ''o'

a)Tc inv'eri3ate, i:rq..:ire ir-,tc', ai-); t'epcrt .)n aii
n: iiate. Tr3r-,d?iirre r^,l,3cti"'ri:es.c:: ;r,,s::a:;c:r.crl:'i'aiicn-r
7<<' :-\oa r-,; ^;1*Ii.--q :,-r,-i -:. ; rirr,pr-(.
u--..-,lLg l.rr' .Jr. rt-' U.!V s-,Jl,lr,-'.!-

lrr accordance v,rith Second ScheCule
n-,andated tc consider:-

nia::ei's r-,::r-^lltU,ll'i iia
.:-^I

ai'ia €'irr-,ii?-i C-

L, -1 ctt 'ri..r'r4: pr-r11.r?'.-:-,1 : =', 
1 :r..'-..'l-.;ri.=rii\15( -.- --, ri-'*,-.

-) J )l-ru'), .,;= r,-rE,-,,.,,i- 1rrJ F'-,-) -,-;s,-.,t=-\'-" ,l:,r:.,.:

:l: e ,fe;il'"':rre:s of l'reii' i:r-,:le::r:.. jtlc-,:

:;1: it:c)'. ai:esi ::,c afcly'ze ine r:la;l'e sJacesi cf ih: ni:.:;:ies ::r,j :e;a:.rii-ii,
,:.€arui'eC b,' the resulis obtaineC as coi:-rpareC',,"/iih :heir staied ob;ec:ii,es:

:.1 -[c iirvesligaie ani rnquire inlo aii rrai:ers reiatii-ig to ti-re arsisrrec rniriiil:ies a-rc.

c:-.r&[rtenis as ma'/ b€ ciee.r,ec ;ieaessar\,, and as Ra', be referrei 13 ri ry tire'icuse
f,- c C3L'ine: 5ec:e,ary:

i; To \.'et anC report on all app,oin;ments vrhere the Constituticn oi'ir-iy larv r:cul:e:
i-e Nalic:ral Asseri',blv to oFp,rove. except thcse uilCer 5rancrr-g Crde: Nc.2C4
(Cc,rn:ritiee cn appcintments) ; and

g) To nrake repcrts and reccmriendat;ons to tl-re House as oiLen as p,3s5iDle,

i:rciuding recommenCarions of pi^cposed legislation.

J= )'-anc -:i-:' )

of the Slanciing Orders, the Con-,rrr'tree is

a) Constitutional Affairs
b) The administraiicn of Law and ,lusrice
c) The Judiciary
d) Public prosecutions
e) Elections
f) Ethics, lntegrity and anii-corruption anci
g) Human rights

Report of the Departmentai Ccmnt:tee ci J,tsltce and legal Affarrs Pzoa l-r qDe I
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1.3 Nominatio n M m rs of the iu es n

istrates V B

Pursuant to seciion 9(1:'), of the Vetting of JuCges ar-rC l'/'agisirates Act (No.2 cf
2011). H.E the Presicjent, fcria.,arded tc the Cierk cf the Nationai Assemc;v. tl-r:
r.ames of Hon. iustice (Rtcj) Barnabas Alcert Samatta of Tanzania.Hon.Ladv Justice
A.E.N.N4pagi-Bahigeine of Uganda and Hon. .lustice (Rtd) Josepn Asoka Nihel De

Silva cf Sri Lanka viae l:rier Cateo' 27t' Ii1ray,2l'13 icr coi-.;ide:':ricn r), i.ie
)e;,ar:,-:re:,:al Corni-n;ltee oii -lusiice and Legai Affairs anC io: apirc'',ai :y' the
Na,icnal Ai-seribi;r foi" ap;c'lilmei-:t as Foreigr-r Juciges lr4ei-nbe-s c,f ihe -luctes and

Ii/, agisira.e: \i=li rg F :a:c.

Ci Tues:a.v 4t: -lurre,2C'li.:he Fionou-abie Speaker in a Comrnunication tc the
House. ii^,forn-reci iie i-io-rse tnat the Ciei'< of the ]''iaiionai Assen5ly had b5, a ietier
oa,ec 27t\ ll,ay.2A13 by H.i lhe President recei',/eq the narnes of Hon. .lusiice (R.ta)

Barnabas Albert Saniatta.Hon. Lady Justice A.E.N.,\4pagi Bahigeine and Hon. Jusiice

Joseph A.soka Nrhal De Silr,,a ani directed that ihe nar,les and Curricula vitae c; the
saicl norninees be reierred tc the De:,a:tmental Cornmittee on Justice and l-egal

Affairs for consicjei'aticn and reporting ro ihe House on or befcre Tuesday'l8t'June.
201,3.

1.4 Comrnittee Meeti

The Cor-nmiitee held three sittings ciurirg v",hich the said nonninees Curricuia vitae

were consiCered by the Departmenrai Comrnittee on Justice and legal Affai:'s on

Tuesclay lltr June, 2013 starting at 9.00 a.rn and v/ere considered in accordance v,,ith

the Pubiic A.ppointnrents (Parliamentary Approval) Act No.33 of 2011 ani tne

enabling Act for appointment as For'eign Judges Members of the Judges anC

Magistrates Vetting Board. During Consideration of their profiles, the foreign

nominees were neither present nor engaged professionally.

The Committee vr'as concerned that the prevailing circumstances seem to have

restricted members from physical conduct with rhe Judges thus considered the

suitability by perusing their Curricula Vitae.The Committee during its first sitting

resolved to invite members of the Judges and Magistrates Vetting Board to share

v,rith the Committee what they knew about the process for the identification and

nomination of foreign Judges.

rd
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t.5 Aelnqruledgernerls

a. The Comrnittee wishes to sincerely thank the Cffices of the 5peaker" and the
Clerk of the i.,lational Assembiy for ihe necessary support extenced to it in t't-,e

e>lecuiion c. its n-,anciate.

i. TFr; Ch:ir^:,:i'scr ci ihe C:,i-:.;i^,li:e: :ake: ihis oppc:-t,J:.it'/ ic tr,anil ail
l',/.:*^:,,?;': c; -: \.; Cc-r::,,:::=- ic: '-i,tir ::i.ence. saci^'fice. 3^ro,l-e rlCe ai-:
C:":i:,':r,.:';-i i1-'F-:,lir 5erv.:: *lrcti i,it'r sche,:ules'",.riri:: ::,::leC us 1r

1^_- _!__..--);,:..,: : -1,:: ;1.:;i '.rr:;'i l-i i:,? t: ;'i e.:i pej',c i.

.----:-.'- -- --- t'-'i-):, _ .,i: ,.:,'-'

,i.-Lr ,:.j: ( rT

C. , ::,:i,t'' ': :' -,?,,.' -') ;!::-,:-l: i*:r'. Or; be;,alf Of the fre,>ari:-,:::al COr.:-,'tt=e
:-: . -i.,:.e '^,: 11:-?-i Ai'ails. .Cj ;:;-se^.i a:-tC reCOl::l.neiiC Ir-ri5 re:.:.t't o: tL,?

i-,:'r-,ir',.,:ir:, of iic.,n. ius;,ce (R.lc) Eai-na:as A,lbei't 5amatta of Tan;:ar,ia, Hon.
i-aci'., ,ru:iice ,4..1.N.1'ipaq:-3ahigeine of Uganda and Hon. -lustice (RrC) ,roseph
/-.s31(3 Nih:l De 5il'.,a oi'5ri Lanka tc t[-re House for aicptic;r pui'sua:,t ro
i:-:,;,:-r? C);'-;3l^1, c;:i^;: iratic-,al Asse:r',biy anci other enabling Drov!sic:s of
:la ': ar.

Thani: vcu.

Signed

!
{
t

a/
Hcn. Samuel Chepkotr'ga, M.P

(Chairperson)

Departrnenta I C mmittee on iustice and Legal Affairs

Dated this.../ day of... 2013
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2.0 B.ACKGROUN D

2.1 ESTABLiiH}'4 F^\IT OF' TI{ : D iPA.I.TM FI..]TAI- CC MMtT-l-EE O)..j jISTICE AND

LICAI- AFiAIU

The Depar:-,er,ial COrr,i'l,i:ieE ?.ir -''::il:e ar,i Lega i A,'fairS ic cle of the

Departr-ir:ifal Cc;-:,r'iiitlees esi::'lisl-,ed ,:rrder Sta::dinq CrCer )'.io.2i5 (i7 vuith rhe

Man;aie to c:'n:l'Cer fcr af;rc"'ai l:i ii--'e Hcuse' an:-''oir'i:nen;l c; Fore:gn .,'uoge:

ri-,enbeis rf :ie -'JCggi ar): l'*:;is.:a.t: \.'etii',3 3ia:3 ur.cer secl!or 9ii3) ol li-ie

Ve:ti:'r: cf -,;i:-es a:,i ,\r.agi::ie.-gi l,*, J''.1,:.2 af 2J',1.?i,e said p:cirisi:n requires H.E

ti-;E P:a:icer:-''lO i-r'ilr:iI.late a:i:j l"':i tLr:1i'!'t'o';:: oi :l': l'raticnai /,'s:e:i-:';y' appcil-r:

tn:'ee cis,ing;g151-,ei ncn-c.t::e:r s.,r.r,r,g:::e-irei iicEes. each o,'.,.'hi'lrIl:-tould l-i6v?€

Se:vec aS Z C:riei -i-,Sti:e c: -lu:Se O, a S;periO::C'-ti'l'i- i:ie Cci'n:lC,:';-'3alth tC'l:
* ^* ^- n'e '! '-'^ I aa:3. S;:-s:c:,c: f c; ,i ,g31i2., ig. :; lire 'rle::,r3 ct' :uc$€S Oncli:Er,.-=l-'-' .,t;

l'/,agislrates A.at, l'io.2 ci 2C1i :rc'"i::l :ia:;

" The ,tiaficnal lssenbly sha!1. vrlthin fourfeen Gir cf the receip! cf the nominees

una'er subsecticn (7), ccrt:ider ail t,4e ncminaiicns receive,ci and may s.pprov€ o:
relec: &^-t1t ;iso.ineiiori" ani 5:cticr: TfiC) ci tl,e Pu!li: Appointmeiris (Pa:Ilamentai",'

App:c';ar; Act 201i. prcv:;:: :l-,:t:

"Where the naninatisn of a cendiCate is reiected by Parliament, the appointing
ai,fho,-ity may subnit to ihs reletract llou;e tiis name of another candidate, and the
p!oc?dure ror approv,al .<pecifr€d in thii,4ct shaii appty accarCingly'.

The Judges ancj Nrragistrates \./e';tirg BcarC rva: eslailisreC pursuant to section 23 cf
the sl>r:h schedule of the Ccnstiiuiion ci Keni,'a 20i0 and under sec:ion 6(l) of the

Vetting of .luCges and Magisiiates Aci, Nc.2 ci 21ii. its nrembership is provided fc:'

in section 7 and qualificatior,s oi ncrrinees for" appointrrent as set out in section 8 of
!L^ --*^   

-!

2.2 APPOINTM PROCESS OF FCREICN MEN4BERS OF THE J UDGES AND
MAG ISTRATES VETTINC BOARD

On the appointment process, the Comrnittee held a meeting with Members of
the Vetting Board led by the Chairperson and Senior Council Mr. Sharad Rao,

Vice-Chairperson. lv'ts Roselyn Odede and the Chief Executive Officer Mr.
Reuben Chirchir.

The Vetting of Judges and Magisffates Act 2011 give effect to Section 23(1)

of the Surth Schedule of the Constitution 2010, The statute provides the

o
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rneciranisms and prccedul'es for the i,eiting of al1 Judges and I''Iaqisrrates

u'ho rn'ei'e L: ,:'ff::e cir the clate of r l..o'llr,:iz1:ic,:" c.f lhe Cciis:iru::::r :.,: l!.

The juogrs ?,"nC I,{agisra:':s \;emi,ig Bczri (tnr Bc;zrd) is esiat,irsl-:'d under

Secdci 5 of tl,.e 
-';:[ing 

c,: juiges anc li{agisiares Act]'.c. - cf iii.v:u:h
c.xr'i intc rc::e cI- "-'" lri:;'::: . )l',':': (:.i:e -ji,::) -r-i-:r .hu= c,':,,l::--.': ai \::Lr:g
i-l;-:es zt,) lrlaE^s::zres : ar'..::i ..i r-e-ii-cr"a :," lii: c)'-:.-:-C^ti|-': r:r :-ie
'uai --- a:-.-

Tl: c:cr,pcs,;;:,1 :rf :::e l:',-:i i. ;.::,-,,ti:,: i:': r.,.r :,3:-rarlts z::- , :. l'l:t
\---a-:-^e .f 1-.:-.,--- --^:1,r--:-.---.--- t ^- ',^'"
' =--1..: u- - ;+i'iS ,a:i- j\1.1.:-5..- i-J-' --^r. 1.. -tr - -.

S,; 7,t'i.t il:.i'd sii,:-i,:.llls:.:: -,'li.'t.;'1i;L7';.1'':;';. ::.t::"r:.r:;::;. ^),.-^j,'.1',;t'-\a",. i. .',:-:'Li:.',

cli;i: oat: -.ti 1,,.:. :(1'g1: .rr;, t1 riTy;"'"J,r'1'5. p,1t',a'i; ;,1,i -
(c,) S;; :/;.a.'i be c:;i:.e,;: o{ -tl:,?-,'c c;r,,::.,::i,1 ','i: Ja'::,,'i.-.1'-t:t "ti;,t ;i::rut '9'

( l,) ;: i ., ) ) an,i c i.'i: :"':,';re': :.i:.:iJ ::,1 ; r.'_','!1'3',7,i i
,1.. 1 -i",.ae :.i,tC.l lre r, 3,:-Cii -.:,.,--: :,-^ j{.:,.!-, ; ::,!:,i.i::C.i :.: :.:: i,":,.;..., .-: ",u,i:i.,:\.'

secriat 2 (i j,'i.

5.9 i1i1 :lie P,'esiii:i::, ;ti c:,'::-L:::5iL:,'i ',r"ii1 :he Prh?e lri:,ii.ri:: ;,ic, :.:.::t::. ::' ;i:c
ctlti'ot,di o-f the lr';,ioiia!,4:sen;i',i.t' .s!rc.'!, iit ,c:?ec: c.f :i;c i;(i..:.1i(,r.: i:: ;i;,: 3c,it'i
'u.no.t,'secrictt 7(b), c1:itcitii ti:i'r ,iis:l,t:t;-;s.it!,i fiJt-C:Ji:at1 set-,':'ii! (i' 1'ti1':':.c _iyi!cs,
eac.i: of i,,'fis7t': h.cs'sin,ed as a Cii:1'.its:ice ot' ;;t:ige cf a sr.,iri'i.:, c,,L-,i :,t ;ii.e

Cotilnoitt,,,ea.'lti',, ,o be tnenibers cf ti:.: Ec.y',J.

The p'rou-ers that accrued to the Frestdent and ttre Pr::ris ).{n,s:er at'e no-'\-

exercisabie b5' the President,

The inclusion c,f foreign judges ir:r the Board v,'as as a resriit cf cc;rsuitation

u-jth the stakeholders (Kenla Judges and }vfagistrates Assoclation) Curiirg

the C'rafting of the legislation to enhance farness and transparei:cr, ir the

vettrag process. The process of appointment of non-Ken)ran mernbers

(foreign judges) is consuLtatii,e and takes a long time to be concludeC.

Unlike for the local members u'ho u,ere sourced through a competitive
process, the ldentification of non-Kenyan members (eminent

Commonu,ealth Judges) \'as rione through consultation within

Report ci the Departmental Commiftee on.)uttice and lega/ Affairu Page B
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gcvernment, the Common',r'ea1lt Secretariat, tjre Africa Un:on aiid tlie
Panel of E,nr.ineilt Persons. T,trcug: t-his plocess tffee er:,r-rjeli,lu,jges frc;:
the Cot1.ffiour.'n,ea1-.h \r,'et:e noriurated znC f;resentej :.c paiLia::rer,t tc.
appioval befbre fcrmai appchniiei:t. Iniiiaili, Iic,n Chiei.Ius:.c: Ge:rqiii:
\4'coC of Ghana. Lori lustl;e S:ephen Seilel' lor: -:^e Uil arcl l{cr,
Justice Lou;-se Ctls frcm Car.aaa 'r\,el-e idertiSei. ap::ri'r 1 e.r-i icr:a-i',-
apircrnteC C.,::ou-gi gaz.efL. noirce.

D'ue to th.e eiair,:raie proctSS cf lcni.ll.:iol. a:Jl"r:r'.'a- a::: l;):, 'r:i:r:l:.
:he;rocess tcck a ior:.g rime sua: tlat lr1"r-hc tji:r: c'i z::.:'-'t:,1-rr3r-'-. ,irt r-,':,

luiges initial,i' i,l:n'rified r,a'i 1:il:-=a'.rp or::; assigL:,::;:. l:r',' i-::reioi:
ieciiled ro talie L:'r the apnc::riet:t \l-ith lr.,tBcz:'t -L,:i:,r:si,:: S,i:u:e;

Sediel, ficm the Lri( an,J l{cn Ji:stice Louise Otis froiri Czlacra c;: :::ei r:
take up the appoi,nnrent beca::se "l,er' had tak:n up crlie: as..ri:::::::::t.is.

As a resuk. the go\;ernxrent agan i:aci tc, dc i.rrtl:er ccrrsul:a:illrs ic

identifl, tu'o other en:inent judges namely; i{on Jus:ice Al:ie Sacns fr^c;.

South Africa, and l{on Justice Freirick Chc:::ba frcrn Zarrbiz. r;,'.l.c \,,':;'-

recommended to the President. Tl:e naines \\/ere trpp1;',';d :',' pariianer'.

before formal appcintment. The fu'o reiu'ed juiges to,-.i; up tleie
assignments rn Januarl, 20!2, The judges hai offered rc sera'e i-n the B':ari
for a period of one )rear as it u'as anticipated that tlie t','hcie'iic.cess u'culi
be concluded u,ithin one l,ear

The three non-Ken)'an members (fcreign JuCges) have sen,eC the Board

with distinction. The BoarC greatly benef;ted fro:r their input ro the

process in that thel, rnput the best practices frora their jurisiictions anci

tireir wide experience from the commonrvealth rn general.

Section 1l of the Judges and Magistrates Veffing Act 201i, provides that

any sitting of the Board for vetting purposes must include a non-citLzen,

The Board therefore must have a non-citizen to be able to carry out vetting.

o
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The venin g of magisrra:es car..not proceed rn the alt:sence of a non-citizen
judge. The Boards progress r,,,iii L',e greatly Jrampererl unless ihe

appointments are maie. Further ,to ensure uru.formiry cf processes the

presence of non-Ken:i'an me:rbers rnust be nia-elainec in tl:e Boa;C.

2.3 ATPOINT\MNT OF \EYI NO}i-KEJ.{YAI \G\[BERS

a. r,Trhen ille ;hree nci-Kelr-a n::erl'31"S C,i;he E'car; (-Iu;ges) e;;;,ie,<:" -il-:Lr

iesL'e to leat'e z7=r c'ne vi..-r .:r: se:','i:e. t.:e gJ.,'el':ll.ent ii1"C\iS.t z sln:,'.:

cci}su.:atii,e ll.rccess lienrif,:.J e::ineiit l'-:rges f :n :ire ,-:ctr-t.LlCrJlr,".:e"l:: it,

replac: tile cuigolig ;uiges.

b.The ihree iuiges iCentified ar"e: Hon Laci"v JusCce Aiice tr{pagi-Bahigeiue

former Depuq' Chief Justice of Uganda. Elon Justice Joseph Asoka l{ihal De

Silr,a former Chief Justice of Sri-Lanka, Hon Jusdce Barnabas A1bert Samarta

for:nrer Chief Justice of Tanzania. Tiie three are erllinent redrei juiges ri,h: iiad

sen,ed diiigenrl,v u-ithin the juciiciary cf ther respeciive coiir.tries. Tiie nomhees

are persons of prisdne credenr"ais. The

c.The President in exercise of poi,'rers conferred upcn hiin by sectica 9 (i3), cf
the Vettrng of ,ludges and Maglstrates Act,No.2 of 2O]1.forv;ardeci t:ree
names of foreign Judges to the Speaker for onward transrnission tc the
Nationai Assembly fcr consideration to be members of the Vetting Bc,arcj.

d. A letter from H.E the President to the Speaker of the Naticnal Asserrrblir
dated 27t'' May, 2C13, indicated that His Excellency the PiesiCent had
nominated the Hon. Justice (Rtd) Barnabas Albert Samatta of Tanzania, Hcn.
Lady Justice A.E.N.Mpagi-Bahigeine of Uganda and Hon. Justice (Rtd) Joseph
Asoka Nihal De Silva of Sri Lanka to be consiCered for appointnrent as the
Deputy Chief Justice of the Republic of Kenya.

e.On June 4,20i3, the Honourable Speaker in a communication to the House
referred the narnes and Curricula Vitas of the three nominees to the
DepartmentaI Committee on Justice and Legal Affairs for consideration and
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directeC the Committee to subrnit its i'eport and recommendations to the
Hcuse for ccnsiiera:ion o;r June 

.l8, 
20,I3.

f.The Public was exp3:tei tc participaie in the ccnsideration process tni'cugh
;ucr-nission cf nrei-no:,3rrCa (affidavit) c:,ti-;e sui:ability cr oti-rei'v'ri:e of the
r-rrirrinees. Or-l iune 61" 2C13, ti-ie Cler'r cf the Naticnal Asse:nbly placei an

aCrrertisei-nerit ii-r rne print media riol,fi,ii-,9 and in'ulting the puSli::c:'-iL'mit
i-:ieinc)r::rc3 b.,'iurie iit'.201-? or the suitablllt;r ci'otherv;is;: c,:;r::aiC
:,c:ninees pJr's'jar,i:o s:ct,cn 6(9) cf the p-;biic A.:pci:rti-ne:ts (:a:l'::^,er,:3:'\r
,i -r^,t,3v: i ' A. i-* 2,j',., .

- -:-L^ -^^-;*;-o i'escii,,ed lnat since tir? irorrinees aie foreign Juig:'s a:,d i-,ct!-. I lle \-Jrl...lir.t

iracticall,r,,Dc5iilie io ir,.iite thei^n v,,itnil, the stipuiateC time. it'vu'es;,iude:: tc
reruse thel:. C'irricui,'i,1itas foi' cc:lsicei-ation of their suitabiiii.'., tc be

appointeC as fci-eign Jud3es Mei'nbers cf the Jr-dges and N/ragistrates 'i/e:ling

Board. The Cornrnittee rvas alsc persuaCeC by the precedent set by the te:rth
I'arlian-lent v,rhere the lr-nn',ediate fcrn^,ei' foreign Members \vere cc'nsidered
',,,,ithcut appeari;rg 'leicre tne Comnrittee fcr Vetting.

3.0 CONSIDER.A.TION OF THE NOMINE FOR. APPCINTMENT AS MEh4BER.S

OF THE JUDGES AND MA6 ISTR.ATES VETTIN6 BOARD

in consicering the non-llnees Curricula Vitae, the Departmental Comrnitte? on

-rustice and Legal Affairs exarr,ined the norninees against the follovring criteria;

. Acaciemic qualificaticns
o Employment record
. Professicnal afiiiiations
. Knowledge of the relevant subject based on their profiles
. Overall suitability for the position

ln addition to the above criteria, Cornmittee rnernbers undertook eiectronic
research on the nominees at the date of this report. The information gathered
is conslstent with the infornratlon obtained from the curricula vitae.
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4.0 COMMIITEE'5 OBSERVATIONS

During iis sirtir,g irelC cn Tirui';:lai/ ;?ri' -i';n:.2Ci'3. tte Cc,r,lr-rii:ee ccnsic:i'ed
the cu:.rc-:ia '.riiae cf the three rc:i,riees.

4.,I i-lon. i:stice fR.tC) B:rnabas,2,iL,ei-r Sar:ai:a

Tlie Cc:'lr-;,iit,se h:iii-iB cc.nsic:;'::':- 1l-,e cllrri:ui-.r:,,,itae c:;l3r:. -lu;:i:: l:.::;
!a:naL:,:: e.lr,t''l Sarreli: dt:rir-iE ,t: :r:tln;. n-3,r? :he i:l;''",,,211! a:;a',". eli:'i-.: ll,
i, !s t-rcr.il,. :ic :: :-

r :'11?-i, la :':l

) !J J

;i\ r-'- L ^')' ^ Facl-,aici's cetre€ ii'r l-a'w (l-L.B) fiicns; f:o;l-' t]-,: Ur-ri'"'ei^silir 9fIr,7. r )= 'tU'lU) .

!a:t F,lri:a::d su:sequerrtl'y' sii;,:ieci Afri:an Custci-nari iavr ai tI-re Schoo., of
Crier,tai arc .a.ir,:an 5iuoIes. Uni'"':r,ity cf London.

iir)., ie se:/€i a, Chief Justi:e ol Ta:,zania in 2CCC-2OO7 anci r:centli, in 2A12

he \uas appo,n;eC Cc;-Cl'Lairr rit of the Londcn-based con',pany, EiE

|..lediaircn LtC. v,'i-.ich \.\.'as es:abiisired specifically to addiess the neeci fcr rrore
effectiv€'';,'a5, cf acdrst5ing an anticipated surge irr disputes irrvolving A.frica's

oil. i-*inei'ais. laro. Vr.'dtcr anC en';;ionrr,ent.

iv).He i-,as prev'icusly'senreC as State Attorney, Assistant legai adviser to the
Tanzania Celegation to the Ger,erai Assembly to the United Nations. Senior

state A.ttorney. Dlrectcr of public pt^osecutions, Judge of the Hrgh Court of
Tanzai-'ia, Judge cf tne l-ligh Court of Zimbabwe, Principal Jucige of the High
Ccurt of Tanzania, Chairrnan of the ACvocates Committee, Chairman of the
Ccuncil of ',egal Education in Tanzania (Mainland), Vice-Chairman of the
Southern Africa Judges Cornmission (an association whose members are Chief
Justices in the region), Chancellor of Mzumbe University, Chairrnan of the
appcintments Committee, a committee responsible for advising the President

of the United Republic of Tanzania on appointnrents of the Chairman,Vice-
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Chairman,Commissioners and asslstant Commissioners of the Human Rights

anC Coco Gcver"nance Comrnissicn, and Justic,e of Appeai of Tanzania.

v). Cn \/reirrbership eni hcnci's. he has served as a i-nerrrcer of tr.e judicial

Serulce Ccn-,rnissicn, hcricrat/ ]eclure in fcre,nsic rnedicine at ..ire Universily of

Dar es Salarn, Mei-n'oer^ cf ;ne iiiaic:ai Systei-n R.er.,ie'w Cornn',isslon, atvai"Ceci

hcncrar",r life i'r'rei:';5ersl'.ip ir-, the'vr'tlshire Bar P,ssociaiicn ci tlre Un;ted States

cf Amer-ica. nerber oi ieqai ie :k fcrce v;hich uilcertcok ai-, ii,Cep:ir stuidy of

rhe iegai sl:tcr in Tar,zarria Llr-rc€'r^ tir? Tanzai ,ia Finai'c:ai and Legal

J^lianiflenen: L)pg'i-aeini F.ctec.. :.rrj me:i'ber cf tii3 iudici:l integl^ity gioup.

a: incep.Crro::rri ;nlernar:ionai a.,c'/. coi:,pri:ii'tg cr six Chief justices and two

Se:rior ;uige: Vrrr-,c acc:i,:,i E.:.salci'e Pi'ii^rciples cf Juci:ial CcnCuct ancl

F'r'incipie cf Ccnduct fcr iujiciai E,'nplo"'ees.

vi). In :C11. a ieiicim.tloil .,'6t1u:.13. F-u1e of L.arn'i's. R-ulels of Lav': Justice

Barna':as.il.-Dert Samatt-a's R-cad:c iusnce, irr'3.S:':t,i.sheCb)'ihe Schooi of Lau',

Uni-*'ersifi' cf Dar es Salaan. ":c ceiebra.ie h-re as an examtlle of an e:hical

iaiq-ei' u-hcse urtegriq, canlct i,.e o_uesrionea, inakr:g iiin a u'cnh},' rnodel for the

j'ounger generation io en:iuia'-? er,d ara-'r' inspliation fr'om".

vii). The Ccmmittee by majorily, found the nominee suitable and qualified for
appointment as a foreign Judge member of the Judges and Magistrates Vetting

Board.
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4.2 t4 usti et ne

T'rre Committee havrng considered ine curricu;iunr vitae of l-lcn. r-'J),iustic:
,'l''.E.N i,4pagr-,\'/,ahigeine durinq its s.lliir!, r-r,?de tr: fcilo'*rlr.g :Ls.€n,aiic,:;; cn
h:;^ nci'i inaticn:-

i,. Eion Ladl- Justice {ice I"lpagi-tsaiiiseine ls a ^:r-:':;1 1:;:ge'-,e-.''it. se:-,'ej a-s a

l,r,i-se foi c,r'el -5 r'ea-:s i.: l.,::'cC-tt.1-\'. I--gE:l;-;. Sl:e ri'ls i-c:::-: .,:ll

-Bah(:

ii, LaJ,' ius,:i:': .l--i:e I' 11

- i.r-rrs::r, ci -:-c:c::- ,';
Ll v,,-C i'a',t'5 ii' i-,.

^:':.-:, u -',1:$3 ,-i -,-,r-.J. ) i.. -:',i-,S:-,= -s ,

i::.;. -ire l.,as p,i'e',,r::::',, :ervzi :l- :,1':i:,:: rl:::..:t ri:-i'' I,i.'i 1.,'.:,:',a:: ar,c
Ccrrpany Advccates, ir/iaii:i:"ate f:a,:a c: :.'l-r,e' l,/la;ilti".l:, --.::,u:',
Regi;trar cf the Fiiqh Ccurt oi U:ai.ca..'ucge cf ^i-re i-iiqtr Cc,:^i. Cc:r: :f
Appeal cf Uganda, Cha,rei the Cc:nr:,ti.e: cf ,n:iii} irr',.; rr,: ),'i,nls,ry cf
"iustice. member c,f tl-,e iueicial .'ef';rrn C:-,r-;.::,.is,cr-r, i:u:,i:: Cl'.:ir:erson ci
FiDA.-Ugancian chapter anG i^eti:.=d l:c:r ti,€- -r,-:ciiciany c: i-,ia:rca i,avi.,g
rc,se thrcugh tl-re :anks tc the o;fice cf D:put'y Ct-:,ef .lustice .

iv). The i1ct"r'tinee has participated i:r 3 r-ruri53i"c, cc:ii.:iei-,:er ai-ro S:n-rinar:,
nai-neiy;

. VVcrnen Lavuyers Convei-itic:: in 'tke.lir,g:ci-r )'ie'.r, l:alar,i irid 5a:r
Diego in the United States cf Arrerica.

. Fresented a Paper tc tl-,e rJniteC Narions Ceneral As:e::iL,i...r. Sixth
Comrnitte€ or-r decol onisaticn.

o First World Surnrnit cn'\X/c:"nen a;rC the Manv oii-nen,ions cf Pov,rer'
ln Montreal Canada.

r Particlpated ln the 'USA Visitors Program)r-i-ie' ',,;hose therne v/as
'Judiciary and the Constitution'

. Conference of Peace and Justice in Sarcelona

. Seminar on Human Rights and Democracy

. Workshop on the applicability of the environmental law to our
circumstances in Mornbasa.

o Seminar on lndependence of the Judiciary in Mauritius
o FIDA Conferences in Nigeria, Ghana, Mexico and Brazil
. Judicial Colloquium on the applicatlon of lnternational Human Rights

Law at the Domestic level in Arusha Tanzania.
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r East African Judges Conference on the application cf internatior,al
and R.eglonal lnstruments and hor,'., they reiate to gender issues.

. Syri-.pcsium on Hunran Rights i.e. 'The Coi-ning of Ir,terrrational
Hunran Rrgl^,ts Lat,u,' rrr Cibraitar

o Envir',:nmental Lar,v 5'.rr:,pcsi::m in Ugania
. Seniinar on the rcie cf P:eceier,ts at appe liat: [er,:i in juailai :ystenis

anc ef-rects cf i:rternal!cnal 'nu:rie.n i'!gnts i3"^", ri-' l'iatic:,al Le ra;
C. .-r ^. '-. -
J V>(:lr i).

','). Tie Cor,r:-iiiiee by ma;c:ii',,5"".," rhe ncr.inee:uiial.ie ar,: c';aiiieC icr
appointm,ent as a fcreigii juCge },A.ei-npe: cf the -lucges anc j*'iari:i-rales \"leil,nq

Bcard.

4.-? H:n. Justlce .lo e S'iiva rri 5:i Lail<a

The Ccmri^,ittee her.,ing consi.ie;ed the cun'icuiurir','itae cf l-l:r,. -lustice Jcsepn
Ascka Nihal De Silva Curing its sittin3. rna,Je tn? folicv",ing c,I,s::,'=tioi-,s cn;ris
ncr:rination:-

i). The Hon. Justice Josepir Asoka Nlhai De Siiva v,,as '>crn c': 17'n iV;ay' 1946
and is a Sri Lankan Citizen. He v,,as callec to the Bar as an A.ticrrrey"at lauv in
1972 and has over fourty (4C) years of legal experience.

ii). He holds a Bachelor of Laws (LL.B) fi'oi-n tns Univei^sii'y cf Ceylcn-
Colombo, Master of Laws (LL.M) from the University cf CciorriDc. Fcs:-
graduate Diploma in international criminal justice fronr the U:rir",ersiiy oi
lllinois, Diploma in international trade lavr, drafting ccurse on Ccrnrnerciai
and legal Documents at the University of London, course in environ:nentai
law at lDLl in Rome and followed a course in Court Managei-nent aad iudiciai
ethics in Judicial service Commission in Sydney Australia.

iii).He has previously served as a Crown counsel in the Attorney Ceneral's
Department, Senior Crown Counsel, Deputy Soliciicr Ceneral, Senior Deput,v
Solicitor Genera[, Judge of appeal and president of that court, judge of the
Supreme court of Sri Lanka, Chief Justice of Sri Lanka, judge of the
lnternational Criminal Tribunal on Rwanda (ICTR), visiting lecturer in criminai
law and procedure at the University of Ceylon, administrattve law lecture at
the Sri Lanka Law college, head of Judicial training institute in Sri Lanka,
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Chalrrnan cf the Judicial 5en",ice Ccrni-rrission and presided cver Court i\lartial
prc:ee di:rgs in 5ri ';anka.

i'v'). The nornine: has Deen a rner,rber cf rhe iCT;I. ri-ieril:.3r c; ine Ccu:,:il i,::
Iegai Educat:cn ai,d etei-rdeo several prc.'fessicnal irarning. sen-,inar^s anC

ccnierences in relei,ant rieics. These,ai^e:
o [-i\r,; .l.sia Ccr,i:re.-,c': li-i Ne',rt Deih:
. Cc:.;:rence c: lr=-l:-.:r,^cr:sn ir lu'icn'.::al izr.z:"a
. l-,i=;:.a:icr,:, T:i-:3*ii-, in Cr',ic-3g3
. 5us:airabie ie,iz":;lrr:rrl se 'n,:,ar ir P.i,: ct i.-r.e :r'r ar.i I'..ir-c:,,
. l:,terratloia, lra::' -:',,, i1 Saii -lrrC:r'ei.a
. Fl.trulees Cor,;?*€:r:? i', 1e;re',ra
. P.=::-,3ees Co-,ie r.-,:: in Ne,.v )eli:i
. Deli','3ied il:'y r-rC.'i af rre:5 at tl'ie Camai^i:;:e -'i^ i',,=rili'.,' cn f aci-,c,n,ic

e -;- 3.
!rrtli-J

. Corrirncn'v,.,ealth Cr,i:f Justices Confererrce heid ir, r-"1.;CeraL'.c-tr.ci,a

. iuiicral fcrum o:, Iv{cney Laui-'dering anci Eccrorr,ic Crii-r-,?, cor,ducieC
b), Cor.mcnr,.reaiin Secreia:iat in Lo;rdcn.

v).The Co;':rmittee by majcrity found the nominee suitable anci quaiified for
appointment as a foreigrr -rudge Member of the Judges and Maglsti'ates t/et'ting
Boar^C.

vi). The Ccrrrrrittee observei that it is in the best interest of the Country anC
Public at large that the activities of the Board should rrot be paralyseC bi'

the absence of three foreign judges.

vii).The Committee noted that the tenth Parliar,rent approved for^eign
nominees to the Vetting Board based on documerrtation; vyithout inter-
Personal interaction either by way of physical attendance or electronic
process. The Committee observed that in future appclntments involving
foreign personalities, the attendance (physical or electronic) c,f the
lndividuals to be approved before the relevarrt House Committee should

be facilitated.
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5.0 RECOMMEN DATIONS OF THE COMMITTEE

THAT Fursuant to section 9 fl 3) o,f the Vetting of Judges and Magistrates
(Amenciment) Act,201i and Standing Order 199; and in order to enable the
vetting process tc prcceed tc conclusion, the Cornmittee recommends that:-

This l-'icu;e appro\./Es the Hon. Justlce (Rtd) Barnabas Aibert Sarnatta of

Tanzania, Hcn. Lad5, Justice A.E.N.Mpag!-tsahigeine of UganCa and
I-icn. iustice Jcseph Asoka Nihal De Silva of Sri Lanka fcr appolntrnent by H.E

the Presicient as lvr,e,iibers of the JuCges and Mag,sti'ates Vetting Boarc.

-END-
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i). i'r4i:rutes cf the iStt S;tting he ic o;r L7"' j'Lrr,c ,2.a'i?'

ii). t\',iini;tes cf the i5t" Sitting held cn i-3t'-lui,i, 2CL3
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MINUTES OF THE 16TII SITTING OF THD DEPARTMENTAL COMMITTEE
ON JUSTICE AND LEGAL HELD ON L7Tfl JUNE. 2013 tN
COMMITTEE ROOM 4TH F''LOOR. C ONTINENTAL HOUSE AT 2.3O P.M

PRESENT

Hoir.
Hon.
Fion,
Ilon.
Hcr.
I-;. -

Ilr::..
F.cr.
H o;r.
Ho:.
I{o:r.
]i';i:.
Hcrr.
Hor.
-.-i ^ -I IUrl.

Hin.
Hon.
Hon.
Ii^ *r ILil.

FIcn.

Sarnuel Chepkong'a, MP -
Ndirangu \\Iaihenrra, N{P
N{oses Chei:ci. \{P
Paui Bii, L,{P

ts"a-l.uma Pe-cei'. \4P
Berr \{cri:.a-:i-,i Ci ori", It{P

ir{u-"u,.a ir{uiei:ii (Bishcp) . L{P
.jchn Nlcrcrr Cheqe. lfP
l{jo::oge Ba:-i'a, ii{P
.Icha:ra ltEe::c. MP
T..i. Iiariq'a::€'. h{P
I:^en Ollo'"n.. It{P

V'illiarn, C:r:p:urno. \{P
\{unuve l\ta-.r .Iohn. \{P

Be.nson Mutu:-a. MP
\{ohamec Abdi Haji, N{P
\4urithi \ raiganjo. MP
Olago -A-Iuoch, N{P
Iieto Agosrinho, MP
Fatuma Ibrahim Ali, MP

ABSENT WITH APOLOGY

Hclr. Samm5, Koech, MP

Hon. Dr. Christine Ombaka, I\{P

Hon. Kang'ata Imngu, MP

Hon. Boniface Otsiula, MP

Hon. Kangongo Bou,en, N{P

Hon. Charles Gimose, MP

Hon. Florence Kajuju, MP

Hon. Darad Ouma Ochieng, MP

Hon. Prisciila Nyokabi, MP

NATIONAL ASSEMBLY

Chairperson
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Abenayo Wasike. . ..

Felista liaralia.

LN ATTEJ\IDAI{CE

I{on. Gi-}u \{.:i(ai

ivir. Tori-r Oiede,

I,is .ica-:'.r \1. Cirescr::.. .,.....

Committee Cierk

Parliamentary Intern

rney General

Srate Counsei

S:.ate Counsel

h[flt.I$c /20i3 OPEliTlr'G PRAIIER

Tlie neet-:-.i s--E-FueG r,ia*L:t 2 w,irrj of p:-a';"r

II,IIN.IiO , r'6 2.C].3 .NTEETING $TITH THE ATTORIYEY GENER.AJ

TLre A.rtori--rerr G'ene::a] met ihe Co:li::',ittee and responded to requests for
slatexlenls Sought bj, ir"en:be:s c,f Pa:-liament t]rrough the Chairma:r of 'u.te

irga-i Af a::'s Cc :nmi'ctee.

The .r:tlii:iei- Gerrera-l suLrrni*eC tlre attacheci brief containing responses for:

Stateme::t oil the Crienc l'.{ak'Ont,ango Case-Request by Hon. John
V:atuke

S+-ate:ren'" crn Appoinr:rrent of the Ch.i.atperson and the Members of the
Teachers Senice Cor::misslon-Requesr for statement by Hon. Ibrahim
Abd.i Sa::ev.

Statement on Ken-r-*an case at the ICC-Request for Statement by Hon
James Opi5re \\ra1dala.

a

a

a

On the appointment of the Chairperson and the Mernbers of
Teachers serwice Commission; the A.G stated that:

In the rieur of the decision of National Assembiy to reject the
first list of nominations and the subsequent nullification of the
second list by the High Court, the proper course to be adopted
is for the President to drau' a fresh narnes of nominees from the
shorL list made bv the Selection Panel under notice in ilre

a
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gazet.te axd prcceed to constitute a nev,r seiection panel to
consider the appiical-ion

On the Otieao Mak'Onyango case; the A.G stated that:

.iudgn:ex of l:e suit u,as oel:,,e:e cr1 i5t Jun:. 20\2, i-n

fan,our of ihe iriai:ltif. llie Cour: srai-ed. that r.he clains for
riolation o- funia::reli:a-i iqh'-s i,',:e:-e a cla:.m a-(air::st Cre stat-e

a1d arra;de{ lle i)^a:nu_f; i*,sis. 2C.C0C.C,C:;/_ (!Gl_s. T.R,en{,,

liiil:-ion) ioi riola:t:.cl c'i i;s funia::rc;::a-1. :rg:iis E-gaij--st rhe cfiice
rS -rr€i L3 ;'ealei\'': .L.:': :it-le:i:ti]: f;:-'cl s i:-r;: :l: l'{inisr"' ?.S

adrlsed.

Ths succe.:;srJi :I ::r= Ir,lllis':r. :i F':::r-::--Cr3- ---1-:t:::.-.:a:ilr arc
inre::rei Sec::::-'' lia-: ls :r--,c I'r^.:-is::--,- 1,i iirieior a-:rd

Cc;:--*i:-to-;:.ri : . ]ia'-^:,::- G:,-,-:r:::-',=::: :,t ,..sI::: tr--'-. 1 :h-e

Cuesilj:i aS la:;,'.ll,lll lhe se::1:I:,3i:- C; ;:r:, claln rl:' lCCu::.

o

Ihe A,G c:oi'r.fiirlr3i rl:a-: Ir-:n-. l'{a}"i'C;:i'a:g,i ',r,ii be paiC ur fuil
a:ro l:is office ha-s ne'.'e;- ii'ustra:ecl :.i:e Juii:ne::i ci eCitor.

On the Iienynn Case at the ICC: the -&-.G staied rhat:

Ken-'ra remarns coruri;'-ed rc i;.s r Diiqa.-j,:i:s uncier "Lre Rcme
siatute haun-{ r'c;lunian', nl'-goliaiea, s.igneo, raiified ald
oomesdcated rhe Fionie S-,-zir-r!€. Kei:\'a iras been activelv
engageci in the aculities of ,-iie Cour. a-riC promptlrr paid irs
2SSeSSc:ci confibu'Jcn to the Couri.

ln adCiticrl, The P.epubic ilas iull- cooper-atei rxi."h tire ICC in
*ulee foliorving majLrrer:

a

o

a

a) Fulii, do;nesticating Cre R.onre Statute through the
Internationa-, Cnmes Ac:. 2OC8:

b) The Governrnent has alsc facilitated the rxrork of the ICC
investi€lators in Ken5-a b), facilitatrng col]ection of evidence
through enac'rment of the International Crjrnes
Procedures for obtaining Eridence Rules 2010;

c) Appoiniment of a judge of the High Court to preside over
taking of statements b;r Government Offrcials;
mechanisms. This u,as a collectirre decision of AU member
states.
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d) The Gover:lment has the capaci.{, and prel:areciness to
inr;estiglate anC prosecute the three ICC cases if reier-red
back to Kenva

Tlee poii:icar. iegislaui-e a.s rn,ell as cci:tc'c-raiic
Iandscape hr.as cha;:g.rd. since tlre pron;ul;.aicn oi
rhe co:rsfltution.

. The:: T: p_a::S tC haf,e *.:r-r-r-r-r-r-r-r-r-r-r-r-r-rl inte:fa.li:,t-:l C1.tn...S

diiisi:'i-, cf riie Higi: Cc::-i.

The A.G u:.rdertc,:,k :rJ pro'i-lcf c,a.-:iica::rns i.i, .i.:t C.::lL:L.:--e,: i:,-,' c::st :i
busuress c,n Tuesi:.i' L ,Si- ,-Tur.re. r0 r 3.

The A.G aisc p:o:.1*srd t.: :::i-cl','e u:: Ccir:i;;::-:.ce .-n ::-.i--t:-na.-tc,:ti- 3l::(:::t:::lS
conce:-ni:t g hi-q ii:., c,=.

MII-.NO.79 /2At3" CON?-IP-'r[AT I O ]\ OP T.-{P

o

l.i

Minutes cf prerilus ::::eeL:a{s v'ei'e c.,;niti--rieo as iciic:,,'3;

Fcur-Leentli sinl;.l9 L':ld on Tuesdai, i i--:, ,-'L'-i:e.. 2013 -i'..;': p:t;;t,S-d it,'
Hon.Ii{utua L{ut.r:ni anci se:ondeC bv i-ion. F:le: Ka-iur::a

Fifteenth sitrJrr€ hel,l o::r \4'ednesCa]'13',).I',-ine, 20i3 -,r:el:e uopc'seC lr-,'

Hon. F^en Okoi-h a:rd seccncieC bv FIcn. h!c,s:s Cneboi.

MIN.NO.AO /2OI3 ADOPTI ON OF THE CO}T]ITITTEE REPORT

The Hon, T.J. Kaju,ang' proposed adoption of the Itepcrt arld il,as seconcled L.-..,-,

Hon. Moses Cheboi.

\zfembers of the Comnrittee by Majcriry adopted the Report on rhe Nominadc;r
of the rhree Foreign Judges as Members of the JuCges and Ir{agisrrates \retrliig
Boar-d as follorn s:

THAT Pursuant to section 9 (13) of the Vetting of Judges and lvlagistrates
(Amendment) Act, 20.l1 and Standing Order 199; and in order tc enable the
vetting Process to proceed to conclurlon, the Committee recommends that:-

o

a
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This House approves the Hon. Justice (Rtd) Barnabas Albert Samatta of

Tanzania, Hon. Lady Justice A.E.N.Mp,agi-Bahigeine of Uganda and

Hon. Justice Joseph Asoka Nihal De Silva of Sri Lanka fcr appointi-nent by

H.E the President as Members of the judges aed Magistrates Vetting Board.

MIN.NO.8 L /2OL3 ADJOtElfIr. ElrT

The meeti:rg \iras aC;oumed 5.2C pm

Signed

n

Date... i5 t3
C

I
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IN ATTIN DANCE - JUDCES AND II,]AGISTRA-TES TH E VETTIhJG B OA.RD I\,,''IE\48:RS

'l

:'

I\4r-5i-r;i'ao i:c S.C

ii'lS, n.: S 3i\,:'t CdeCe.

I"'l ;', ti :,-' tt i-r Cl,:si re

l\ 1ll, ! 4 - ^ 
:^ . , ^,'-,,,';: ]-r':--<

\,,, C._ _ Cli: i , pe rSC n

Ci.a I

C:,::i 5>:e :ut;',re C,fli:er

l-' Ei ! l' > !r\

r.,"ii\r:.:tt. IrC I !/::t"-1 c El,4r,P.KS BY fi:i Ci:AiiN I'i\ti

ll,e Ci',a,i'ma:r lei rr-re,i.i:-i rr'.1'3 C:.r:riiiiiae i'-t ir-r:rociuctic" ar,C ,fiie;can:eo

I'ien:3:Ii ci :':= \ie::i:'= :::ic a i.l, '.-,=+:i l,-:^.: crl th= :u:j.:ect n-,ert3r cf -.h,e ,r

rl,,,ltati:l-, 1,,h,:i^,irras c:,:,si:,?iai:c.i-,:,f :na fa,t='l;-r ,udges I,lon-rirat:d b.l, i.E fo:
a:;,:i:r:* ?lt i: l:t .luc.a:: ?"::' Iv/,t::stra:-:< r'e --_i13, 3,c:rC.

Th,: Ci^r;rrperscir,r'fcr';-:lei th: iicarci th:t rne Ccmnrittee resolr,,ed to inrrite

tl^e n- i:,s:,drc Vv'tn:nr C':n-ir:iltee'n'nai.3i,er iniormatic.n tie),niay have on
:i-e r3crui:'nent iiroa=ss ci tl-e thre: r,:riinees v,,hcse nanres were
icnr,=.c:d ro tl-re Dr p:rtn-,err:al Comir-,it',ee fcr ccnsioei-aticn.

o

o Tne Cn,irperscn n:leo'-het merr,bers \\,ere f.;lly avuare that the BoarC was

not tne a3pointing e uri-rc,r'it1, tircugh de:med it pruient tc engage tnem as

interested parties.

He stated that tlre Ccr-rmittee's inierest is to be brrefed on the ncrnination
process thar was follon,ed in nominating the thrree retired foreign justices

0s r-r're ;irbers of the juiges a nd Magistrates Vetting Boa rd.

lJe furtl-rer stated that the task before the Committee is unique because the
nominees will not appear before the Committee for vetting hence
necessitating such methods to determine their s

a

a
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M tN. NO.7 2/2A13 SUBI/IISS|ON BY CI.{A.IRMAN OF TI.IE JU}GES AND

MAGISTRATES \1ETTI NG BCAR L)

The Chairman of the Board suonritted that he w3!, grateful to hai,e the

cpporturriti,tc ir-,iera:t',t'i:h.he De:a:i.n',el.ai C:ninrit:ec cl -i'-ts:,c: anC Leg=i
;

at'faii's ci-i ;:-r=:'.e :s ;:l'r;1€:ii t: i-i= ctr-': :bre:li',':s r-'i:he =-','tid.

H.- s-,1'i'ir::-: e ..r':;r':=,^ tl,il *-: il.i- C::-'l:',il:: a:: lri:i;i i^il3:,iig:'-=: ll-r€ s::i'=
^- r^t
C: !Ur!-.lt,r-'-.

o

o

o

3

a

o

o

-l^ri --L-== i_-t,;n.l ,-,:g:: :,i: t-: :::::', -fl il: *'1.i,'i,,,: -.j> .rr= ,-,c ) L, Lr,c

!,ca.i :J: ra:;: =i i,'?;^: ,ni,r:.:: a:r3 r:iSula;ea i,: t-.lt= -: ,'r? \'=can'i

pc:i:;rris c'r, the B;al'1,

The t,/e,:tiFri !:ii,ce is is i::t Ec'il-:g :i 3:'.:re :;'c':^;-ni :lacaus: cf ', a:ar,:ies in

the sl:ts i'esei'\ie: fcr ;c:e'El eie;:ie;^:ts cf the 3carC.

il're S::id cc;',:rc:et ileni 3'ier l:ar: ir,g a:':ut th",i' nc'aii,"-,lcn ai'ri the

three .iusti:es c3i-,f;i"ri,el ti-i:,: 'eacin:ss iC, tase f :, ti':= :lsiticris if

cci:i;-rei bt P= rlia i-,e:^r:,

The Bcard is conrrrncec the tiir:e are a:ticuiate arrci credible enough to

ri'love the rrettin!l 3i'ccess i:r'r'ra lC.

The Chaii'mair srateC l-rcw ti-re pi'i,:ess cf ieentifica:icn, recornmendation

and nc,-nination of tne iic)n-Ken\'3n ;'ers:ns to ser\/e ?s ffieirrbers of the

Board was conducteci li^' a.corcance urith the Ju:ges and Magisrrates

Vetting 3oard.

The \ietthg of Juciges anC l{agistrares Ac 2011 gir'e efrect to Section

23(1) of the Sirth Scheciule of the Constituticn 2010. The stature

provid-es the mechaliisilis and proceclures for the \retting oi aLl iudges

and Magisffates \vho were rn cffice oa the date of promuigation of the

Constirution 20i0.

The Judges and Magistrates \Ierdng Board (the Board) is estabiished

under Section 6 of the \refti::g cf judges and Magistrates Act No, 2 of
2011u'hich came into force on 22"d March, 2071 (The Act) utth the
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a

o

o

a

objective of verting Judges anci Magistlates Lr crder to restcre pubiic

confidence in the juciiciary..

Tne ilciusion of folerg:i juilges ir tl,e flcari vi'as as a r:s-ult cf
ccilsultaaon v'itl: :re stai,eir:iders (K=ni-a ;ui:es z;-J l,iaqisri:'-=-r

Assccia.:i:ij iur'-i-.g iae ara::i:: ci f,e 1-'gis-.'lor ri e:t^a::e i:-rness

a:li iransDzreic\, in ;:i: \;e:L:tg i',rCrceSS. T,:e ;,::cces--. cii .l?crtnej]t a,:

rrc:l-Iiel1'a:l i:e:ib::s i:::':-_= ,uCges) is c.:,:l-cu.,ia:j-"e alj :a-;e: a i,-,1-E

tiir.,e :c, be ccrcir;ied.
The ii::r:-fcaiic:r ,:ri :cr--i.'-=l\ a.it :n:irir,::s ier-r:eni Cl:tr::ci:''i'':-*l:it
Juiges) 'ri,'as d:r:: :r:: ugh ;ottsujta:lc,lt -i;,-i:li;, g:li3r-t-l3it:. :l::
Ccmnionrn,eaith Secretar:.at. rhe African -union anc 'he Plnel c:
Ernhent Fersor:s.

_Secticn 17 cf ilre ,i..rdges ai:i \{agisrates \-e:rrg Ac l:'1i, p:::i.i j:s :l,ai
an5, sitcing cf tlre Boa:"ci for vetnng purpcses i:'ns: :lcluci: a n:n-cll.z.l-.
The Boarci therefore ixust harre a ncn-citizer to be alle tC, cai:]r ;rii
vetting. The vetting of magisfrates cannot ,ro,:eed in thr: aL,sence cf a
non-citizen;udge. The BoarCs progress rr,rli -oe 

g:'eaii,r' han:perec unless

the appoiritments are made. Further to ensur3 unifc:rn:{i' of process3s

the presence of non-Ken\-an members rnust -oe maintaured in the tscald.

\\rhen the three non-Ken,va members of the Bcard (Judges) explessed

their desire to leave after one vear of sen'ice, the govern^n:ient th-rougir a

similar consultative process identified eminent judges' from the

commonrnealth to replace the outgoing juCges.

The three Judges identified are'. Hon Lad;' Justice Alice \{pagi-
Bahigeine fonner Deputy Chief Justice of Uganda, Elon Justice Joseph

Asoka Nihal De Silva former Chief Justice of Sri-Lanka, Hon Justice

Bar:rabas Albert Samatta former Chief Justice of Tanzania. The rhree

are eminent retired judges who had sen ed diligently u,'ithin the judiciary
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a

a

of their respectir.e countries. The noniinees are Deisci.s cf piisr"ile

cleientiais.

Tiie i 0'n Fa:lian:ent adjourneo :ir.t ,iie leadrng [,] '-::e -as: g:.iera1

eiec[rons beiurre tlie propcsed L?"Ir:eS of the. non-I.ler"'a: inentbers C,f

Board v'ere ccnsiiereC, Therefore:he rlaiici haC;: i^"ri: ir: i-r- l."'
F aiiia:i :ri iCi ccn\rene i::fole ccns iie:.l:i in .

C

3 V',;i.ile',he:C,u:tll ii,er:,-nrouq:t:-t:::atsi:,:,1 r'=rir_,:. :he ::i::,:i
nc:i-Ket,'al Scal: me:::bers exl:1*^i anc ;he'" d:.:tr*,:i '-i,; -::-:-
respecii,e cC;'J:fies. Tnis left the Bcari 'a'lih oi:.--r' s.:, i'-:li';l;::ri--:,a:i.
As a res';it the BcarC caru:ct cor.stirrtre \,iatilE; paneis ur::,L rhe :,ern' iL:'T--

Kenl'an men:'ners are brcught on boara.

The inten'ier,,'s cf ma.gistrates has temr,crar-i1' been sropped au'aiiir-: i-:e ."'

appoinrment of three non-Kenvan ::ren:ber:s (fcreig:: ju;g:s) The ?.iarc.

has iro',r,ever utilized this period to ccLiect urfcrmaticn, cr tiie nec;::,al-,'

investigations and compile repcrts i:n reaciiness for resun"rli:n of r'=r.::g

intervieurs,

The temporary cessation of vettrr:S has caused anxieq' affi.org rlr3

rnagistrates as they au-ait rhe inten'iev,s tc resume. The ar'rror,ai ci the

three nomrnees (foreign judges) u'ii1 enable the Boari io iesune tire

vetting interr,'ieu's and conclude the process as socn as r.'isible.

The Chairman of the Board appreciated the critical role playeci bi' tne

Departmental Commimee on Justice and Legal Aftairs to enabie Cren:

accomplish their legal mandate.

The Commiuee thanked the Chairman and his team for appearing before

the Committee at short notice and noted that their contrlbution v,il1 add

a 1ot of value to the Ccmmittee in consideration of the th,ree non-Kenvan

citizens for appoinnnent as members of the Vefting Board.

o

a
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i'v'liN. N c ,73/2C73 CC NS rD =94 T! l'{ OF f{OVlli\iES TO Tll! JUDGiS AliD
\4AGtSTRiTES VETTI\G BON.RD

The C:i:r;i-,,i:ee p:ruseci ';i-re Cui'i-,c:la ii:tas of :he f91i3ir,ring tiri'ee i',alrr'rtn:?s as

forit,::o'ec :i, ir,.E .i^,= ?res;:'er,t r',1= !e::: r' :at"; 2B:' i,,i:',,, 2C113.

i. -.C1. -';::.aC 'r.13, :r :ii'-,a)=5 ,^..1?I l:3:l:il: 1'; ian:3 l :

L.:,i, . t'r- ) .*'., -= -..L-..\. \'Lr.aa::-." :.- -i.:-., E \/. v-<3.I*'-

-?. ;-,ca. )-:.','-e .i. :, .l:,:,s:,:. ,5..<orr.i ).'::.:, 3.- 5..i.= c: 5: -a:-.i'.:

AI \: ) r,-\ - ) r^,^-
r \ . ',.1 ,-,/. '+, J -' CC I.,i\{ i--::.S O B:SI-{\,' r,::C \l

CCh4M ITTE E'S O B SER.VATI ON -(

Duri:( ;is :ittir.x ireic c:, Th:::j='.' i3:'
te'u,€r-,. Pa:iiar,e:: BuilC;iqs at 2.3C p.rn
:urricula viias c; tne lhre= ncr-nrirges,

t;'e Corni-i-iiitee cc:rtiiere: tle

[-icn. -]ustice fR.rd 5 d rnabas A.iber-f Sar,ratta

Tl-re Cornmittee having con5;dereC the curriculum vitae of Hcn. ..)us;ic: (Rtc;
Barnabas Albert Sanratta curing iis :rrting, made the follcwing obsenraticns
o:-, his ncmination:-

i). That Hon. Justice (Rtd) Barnabas Albert Samatta was bcrn in Tanzania

on 20" July, 194A anci is a Taazanian. He has over fourty (40) 'fear-s legal

experience.

il). He hoids a Bachelors degree in Lav,, (LL.B) (Hons) irorn the Universlty of
East Africa and subsequently studied African Customary lav,,r at the School of
Oriental and African Stuiies, University of London.

iii).He served as Chief Justice of Tanzanla in 2OOA-2O07 a:-,d recently in
2012 he was appointed Co-Chairman of the London-baseci company, EEE

Mediation Ltd, which was establtsheC specifically to address the need for

SlFags



rncre effective vray of addressii-rg an anticipated surge In cii:putes Involving

Africa's oil, minerals, Iand, ',/vater and environrnent.

iv).i-ie has previcusllz ser,,:,j a; State Attoine',r, Assistar,t legai acvisei'to the

Tanzania deleeaticrr tc ine Cerrelal Asser,b\'to the Ur,lted Naticns, Senlor

:ta:e Attcrnei,, Dire:icr ot pu;lic pro;ecullcns, ,ludge cf the High Ccurt of

Tanzania, -ludge cf ihe iiigh C;-ur"t of Zii-r-rb,at''.ve, P:i,,ci;,al Jucge of the

High Couri oi Ta-,z.iia, Chair:-nan ct the Ai'uccates Corrr:,iiree. Cl",airrna;-,

:i:l:e Councli cf Legal [c'.,caiic:r in Tan;ania (]"/iainian'd), \,iice-Chai:'i-,an c:
'ir:e Scuih:rn Afi^ica ,iudgas Cc::.r-nissicn (ai^, asscciation '.vhose r:le:ribers ai^e

C,riei ju.siices !n the r:gicij, Ci-ianceilor" of M-ui-;r'E,e Univer,.ity, Chaii'r-nan of

llre appcintrnents Con-,n-,iitee, a cornri-,iltee responsi:ie for advisinE the

Pi^esident of the U:-,iteci Repuoiic of Tanzania on appclnt,-neats cf the

Ciaii'man,Vice-Cl-rairrnan,Cornmissioners and assistant Com:nlssicners of the

l-iurnan Rights and CooC Ccveinance Corni-ni:sion, anci Justice oi Apreal of
-----*:^t ol rZdllid.

r,). On Membership and honors, he has serve.d as a rnember of the iudlcial

Service Commission, honoi-ary lecture in forensic nredicine at the University

of Dar es Salam, Member of the Judicial System Review Conrrnission,

av,,,arded honorary iife membership in the Wilshire Bar Association of the

Ur,ited States of Arnerica, member of legal task force w'hich undertcok an

indepth study of the legal sector in Tanzan[a under the Tanzania Financial

and Legal lv/ranagement Upgrading Project and member of the Judicial

integrity group, an independent international body, comprising of six Chief

iustices and two Senior Judges who adopted Bangalore Principles cf Judiciat

Conduct and Principle of Conduct for Judicial Employees'

vi). In 2}ll, a felicitation voiume, R-ule of Larv vs. Rulers of Lau': Justice

Barnabas Albert Samatta's Road to Justice, \'as published by the School of

Lau,, Universio, of Dar es Salaam, ''to celebrate him as an example of an

ethical lau,yer u,hose integriry cannot be questioned, making hirn a u'orthy

model for the younger generation to emulate and drarn, inspiration frorn".
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Vii). The Cornmiitee by majority , found the nominee suitable and quaiified
for appointment as a l'creign Judge mernber of the judges and Magistrates
r/etnag Bca:d.

-;,,- c
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I LJ I ,/, :-l-:-:,---i::1 r't 11 Z :: i l-:,
-: --'----;;, -ll , :,L,.):a -: ;

:;:.'. 5:;: :-:,s f :2vt.:,-'i..'-.::'i,:: ;:, ::;, -'l: :,la:iice ',,riih I,i,'S ,',',:.:..,a:e :ra
Ccrrrp':,',' Ao';oca:l:. ';,',t8',t::,:i€ 8::'ic: c,n3. C:,i:i l/,agis::at:. D:p-;iv
D.:5istre r o; the l-iEr-: l:,':r'i c; Ur.:.::,.::jr= cf ::rr F:i;:r C:'-:t. Cc:;:'i ci
,--,:pal ^t l'rr^,ca. Cl-:ire::l-.= C=:* i-.'i:;=: cl il-ic:l:'v ii-,:c it= l./,:l-,is:r.,oirr-t!\r,i!

-il'*ice. ,,,a."1,u, oi -;h= -'uoi:::i i'=i,:-:--r i:,-,mIsslcn. ;oui-,:er C;iairp.:l:cn
..! rr^,.,.__^-.!__ -;--+-- --d r:,::-?C ;:-C:l t:,e JUCi:::nr,Cf Ugai:at t'tt-,- -53:tuo,i -i l3!Lrl cll

having rclie ti-rrcugn the :ai-,<; Lo tn: o:;ic: ot Dep,-jr,/ Ci-,ief iustice.

i'.,). Tl-,e nornin€: has particila:ei iii a nut.r.rr,?l' cf cc'riierencei arld
Seri-, ina i's. narnely:

. V,icrlen La\^.,"yers Ccn\/eniio:i ii ',V'€ili;Lgton Nev,, Zeaiani and 5an

Di='go rn rhe uniiec States cl A:r-rerica.
o Freseriteci a Faper ti the ulnitel I'.laticns Ceneral Assembly, Sixth

Ccmmittee on decclcnisitior.
o Fi;st World -(ur,i'n;'. cir 'V/cnren and the Many cimensions of

Power' in McntiEal Canacia. 
^o Participated in the 'USA. Vi:itors Programme' rvhose theme v/as

'J udiciary anC ti-'e Co;rstitutio;r'
. Ccnference of Peace ano' Justice in Barcelona
. Seminar on [-]urnan Rights and Democracy
. Workshop cn the applicability of the environmentai law to our

circumstances in Mombasa.
. Seminar on lndependence of the Judiciary in Mauritius
. FIDA Conferences in Nigeria, Ghana, Mexico and Brazil
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Juoictat Coiicquiui-n cn the a:piicalicn ci lnternational i-lutrnan

R.igiris l-a',n; at ti-re I'cr,res'tic leir:l in Alu:ira Tanzania.

East A.fi^lc:n .ludges Ccnfere ,lc= on in. sp,plication cr inle i-:.rional
aac R.-:gic,nal instru:IrCnts ani hcr^., iheY relate .c 6enCei" issues.

S)rr,pcsi,lnr C:; t-;Ll:i^ra.n,Pright: i.e. 'f-i,e Co:ning cf i:,te::,atiOnai

;Ju:r,,.n R.ipi-,1: Lai'.r' in C:bral:a:
!pr,,i5g,111-,=:.tal La,.r,, j'.':ntt'lt *-i'r : n Uta:,1 Z

a-*'--- +-, .)--t. -! --.^-.: ! I 
-'-i,-'j!, r.:..i- !,, r ,',j l-f ;': C; 1|a:zaai,ii a. i;:l:' '1:3 r?'''i' ::' .;:jU'--lc'

r.,elr-*r -.^-.1 -jj ',onal h'_i-:tal-, :-ii:,:s la'ur,, i-, l.,a:ic:,ali'ii--?:l:S a:la :l:e:: i C: i: ::-:: i:
I - __ I 4..-:-F- _| ?'*'-' \', '-

'i;. Tt-:? Cci.r:',i.;::=::'j'r:,lj:'i':t'.', i=:::'ri:;lotrri:,ee:uiiSbie ai': qua!ii:ed

fcr a:=cin:me:t a"s. fcieiJn;,:Cge lr/,errl'er c; ii-re j'C3es 3i,c l'4sgistrates

Velt:;',g BcarC.

3

a

t

t

n (a [:a Nihal De 5il',,'a ni( l^ -, t.:

The Cornri-,ittee l,avin: ccnticer?ci 'tne

-lcseph Asoka Nihai De S:iva;;ri:,g
c)servaticns cn his :rc;-ni:raiion:-

c-:rri,:':lun','iiae cf Hon. .,lustlce

r,s siii:ng. nrade tire foliowing

i). The Hon. iustice icseph Aic'ke Nihel De Si!,ia \\iat bcrn on 17rh May 1945

and [s a Sri Lankan Citizen. i-ie v,,a: call=C tc tne Bar as an A.ttorney-at law in
1972 and has ov'er fcur':"y (40) vears ci leg=-l e>:perie n:e.

ii).He holcjs a Bachelor o't Larnrs (Lt-.Bi from the University of Ceylon-

Coiombo, lnylaster of Lav,rs (LL.N4) fron the U;rrvei^sily of Coiorrbo, Post-

graduate Dipicnra tn intei'natlonal cri,ninai justice frorn the University of
IIIinois, Diplorna i;r internaticnal traCe law, drafting coui'se on Commercial

and legal Docunrents at the Universitri of Londcn, ccurse in environmental
Iav,i at lDLl in Roi-ne and followeC a couise in Ccurt Managernent and
judicial ethics in Judicial service commission in s)'dney Austialia'

iii).He has previously served as a Crc\vn counsel in the Attorney Ceneral's

Department, Senior Crown Counsel, Deputy Solicitor General, Senior

Deputy Solicitor Ceneral, Judge of appeal and president of that court, Judge

of the Suprerne court of Sri Lanka, Chief Justice of Sri Lanka, Judge of the

International Crirninal Tribunal on Rwanda (ICTR), visiting lecturer in
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ci'i:r^,inal lai^", and pi'cced:;re at thr Uni'"rersiiy of Ce;,iL.r-r, ad; irii:t:alir,re
ie:iui'e =t t;,:5:i Lar,l.e i-3,,,., c:.ll:t,:, he=i cl .l;c;c;ai lra r-.ill ,:,;li.:;:t :

Lal,i":a, Ci^ialrri',ai-, of :he iucici.i 5ei-vice Corn.i-',i:s,oi.nC:res,c=:
Cc'urt l'/,artial p,rccee:,;-'gs irr 5ii -aii<a.

:\ / I

-,r, Ir

i;.,. -f:r: i-,oi'i-,ir:e ha: :?"7 z l-:::t:tl'o, t:,= ICTA. r-r:--:: :i tl..: C:,-:,:.r
fo- le'gai ECuc:ticn a.,j a:::.:*d s3'"/eraj :"cia:si:,:,al :t'a,-:in:. s:,...: -="i ii-t,_
cc':,ie;al:e; ::t fel"vai: iie'o:. -^r?:,: ar€;

. La,,.r,l.i'3 C:f,;g;.:-,C:- iL'..3.r.., D:li-i
n Ccnfer?nce of i i3i'c,t-l€r l':. r.-:-. i:r ,"v',:l^.:i'e., C 7r,z:c
. i;,::i^ra:,ln:i T.-i^t'c',;r-, i: C:',:zgc,
. 5-r:ta,rrat;:e cje'",:ic'L;rtn::i:-;rrar ir-r R.ic c,- i::l-.,"c.:;'.7-'!--':
r lrier:=ii::al i;-:.:: :.-:,/, i' 3':'; -itr';:,:,€:'=
. F,e;':q?:',. Conf::?n:= i:. C<r,a.,':
. F.efuEees Confc:.ince in i'le',,,, Delrri
. Deli.",ered l.le'y rote aidi'e:-; at tn: Cai-nbr-ii3e L'r.:.,=:^:i.\, cr, i:c::r-:,:

Crirnes
. Ccri'imcnv/ealtt-r Ch:ef Jusiices Ccnfe:ence I,e;i i-i i-l',',:e :a:3c-ir-,c,:
. "luiiclal fci-um,:'r /l/'cnev'Launcerirrg arrC fcc:rci-lii,- Cri,:,:, Lc:rc--::.:o

by Commcnvreal,h Secretariat ln Lc:rdon.

',r7.The Committee by maicritv, founC the nor'.r[nee suitabie aai qualifec ;c,:
appointment as a forelgn JuCge Member cf the JuCges a::C ,r,'iagisirit:s
Vetting Board.

ln"/riN.NO .75/2O 3 ANY CT'riER. 3USiNESS

Mernbers agreed to r,reet on Mond6), j7,n -1unE.2013 at 2.0C 2\4 fcr aics:i:r c,
:he R.eport and rhereafter rneet the Ho;r. Attorne,y Cenei'al at 2.30 P,\rr.

M IN.N o76 o'i3 A.fJCU RNI/,:t'.'T

Ther'e being no oiher Busi s, the meerir, I was adjcurned at a.2C PM

Signed

Chair erson

10 lFag.-
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MrN.I\iO.65 i2AL3 PR.l.)'ERS

'ilie mee,;ing st.arted ',nth a 'nvord of prayer

l\tIN.M. GA /2013 ADOPTION OF TTIE A.GENDA

Tire Con::"r:ttee aic::eC the agenia cf +J.re mee:irq as fclio-ws;

. j'fa \:erIS

. Ccii..rie.:.-ari3i1 irf I c::-ir^ees ',c. ure .1,:a.1es aral \laiis:iares \,-et::.,:: Fi:-c

. Cc:siae:a:'.::t 3f (.;,1i-:r-1--',-rt:c,r- 'rf -i=r:,-z (3::e:.,C=:^::j Piil 2rll ii
r -1 '-. -,- : ,._i- :: E u s -:t a,=, =

.s o,e 7 1 SSIDE'P. IiO]{II.(EES TO TII;
A IrrT-\ It-4Gr q.TTEI A .'"BT'TI]{ n ]ln APn

l:r: C::;:r..:L.i:'s al::.aa r1-as -i:, -Jc::s: tre C;:-:uia \:;'"a.s ,:; il:. ;i,,r:,,,;.S
rhree iilr;.Lnees ars ;.c:-,;-a::e:l ir. H.D tl,e ?:-es:o,-:nt r:de le'rtei Cal:d -'7]. l,1ai',

i. Hon. .iustlc.e tR.tC) Earnabas Alberr Sarnatta of Tanzani.a

2. Hon. Lady' Justice A.E.It.Mpagi-Mahigeine of Uganda

3. Hoa. Justice (Rtd) Joseph Asoka Nihal De Silva of Sri Lanka

T:re Cor::::,iirtee ciefe:::'ed Consideration a:rd de're:rnination of the suitabilih, cf
rhe three nonrinees and obsen,ed as fojioix-s:

The Commlttee noted thar the lack cf phvsical presence of the :romrnees
has depived thern an opporturdtv tc inreract and interrogare rhem on
their suitabi-Lin,.
The Ccrn^rnittee obsen'ed tirat it is important to be informed on rhe
ncrrrinadon process of foreign Judges to the Vetting Board.
The Comrnirtee was concerned that reLiance on Curricula Viras of the
nolrlinees udthout additiona-I iilformaticn \i!-as not sufficient to determrne
*Jre suitabilitv of rhe Nominees.

The Commirtee therefore, i:esolved thar:

The Secretariat shouid urgentiv invite the Chief Execurive Officer of
rhe \rettj.ng Board for deliberaLion on rhe nomjnation process,
The CLrief Executive Officer (Mr. Reuben Clrirchir) to appeai 'cefore the
Comrnittee on Thursday 13"h, 2013 at 2.30 pm.

a

a

a

a
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In firture nornilra:ions of such' nature, a resear-ciier shcuicl
automaUcali.,, Lre stcc:d-d to L:e Cornnrittee tc do baci<grounC
inf;rmaiion ol'.1: e ii.J;ttr: ees.
'ihe Cor,n:;.r."ee sh.ouia -l--a-i'e an oppcitt-iflir,r i3 ccncuct ;esleclve
proiessicnal -oodies a-rG c:ther a-ff.iiati'ons icr iurthrr nfcr::aL:cri cn
lher .cuiiabr-ji rr,

l:Iili. Iio.68 20 r_3 co:{ s'ii OR-AI- {j-I\[ENDME.:\* T] E.ILI, 20 1 3

l:: Sub-Ccii::';::: L^la: t;'-a-< --iS.r'-;;.i ta, :a=e l-:^)',;,a-r,.1 a i:i: E,.i cc:t:;:-,:-ei cf
L, = t': ll,:u::].!- [1.*rr^l:e:s :

" . iii::. l.i !i:";ir."a:r{.. i.0:1','3::t:

:. . l-or. ?au: E:-

cl, lica. Peter Ka-luma

er. Fl,:n. Fio:ence F-a.juj.:

Sub-Co:runittee' s R.eport

The Bil-i seeks to ame:rd rhe pror.isions of -\rtcle 260 al tire Constitution
in so far as i::terpretaCcn ci'staie office' is concerned.
The Ciauses pi:oposec for a;nenCment under Articie 260 a:-e;

Clause [d) \{en:ber cf Pari:a.meni.
Clause (e) Judges a;rd N{agistrares
Cl.ause (h) \{ember of a County Assembh:
The amendment is mea-r1r to entrench the docrrine of sepa:'ation of
powers between rhe three arms of government as enrisaged in the
constituticn.
The Conrrener reporteC to tiee Cbmmittee that they have met progress
and tabied a dra-ft BilI for consideration by the Cornrnittee.
The Committee u,as informed bJ, rhe Convener that thris amendment is b-v

Parl.iamenta::y initiative under ArLicle 256 of the Consritution and thus
not rx.iilein the pun.iew of amendments requiring a referendum.
The amendment can be introduced in either house of Parliament and
rnust be passed in both houses by at least tu,o thirds of al-l members of
that House in second and third readings.
The Committee was informed that the objects of the BiIl are not unique
as it is obtained in Jurisdictions such as Philippines.

a

o

a

a

a

o

a

a
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a

I

l'iembers read -rhe Ijill
d::re.

a::rd r:c:i:nended rhe Cornrnittee fcr a job r,r,elI

On Li:e E.il., :l:e Cc.n.i:rii.tt,:e theref,::* rc:roir'sri t}:ai

--,3 .:i-- s,-:,"-.- : e s:--:'r-:.:,1'i: ;' ::-: i -:;r-:::;'--:t,^:l- F".::' 
=,.'-_

(a, ---))--, - -cI
L:-.-r:'--- '^1 

----:: l-3'-. :- -.-.---.
. - St:-- r-'- -I-"--:::-:'--::..-. 1-:.=-.-ir.^-:'

I'II.litl,'.r9,::ll Cl;F,llfirtEr*T

t,
i,'

IiSignec

Date..... ffiI
t

---. Chairperson

,-.-:I l-.=xg
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Hon . Justice (Rtd)

Barnabas Albert
Sarrtatta of Tanzania
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Corre,spondence
Ler'rei- ;ron'i H.: rne PreslCerrt to the S.peaker cf the

['t a t i o il =- I As se rn r i 5, c z teci 27i" ltti o'tt . 2A L3

L-er:e:';rcil Cleril cf the Naticnal Assembi'*'-uo Chief

Execut:'''e Offi:ei- of the -l':cges and lr4agistraies Vetting

L'ca rci,
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.] U D G Eg A T'i D ?,'! A G i ST R.,ATE S \C' ETT: T.i G E O,S. R.D

iN EXER.CISE cf P:wers ccnierrec -t,?l rne :'/ s3c:rc- 9 i:3),',i:':
Vetring or ;,r:ges a:i Ma;isl;aies All. !'r:,2:;2i:,, l:,ei=:y il:t"3::
ihi-ee narnes cf foreign ludges icr cr,\iJarc trai^,si-ntssici-r rc:l: I'ia:l::al
Assernbiy fcr ccnsiderarion to be r:re ::,bei-s lf ii-re 3:'c\/3 5ca:C,

1. Hcn, iustlce (Rtd) Barnabas AIL,ert Semalta cf Tanz=n:a

2. Hon, l-ady Justlce A,=.N, Mpagi-MahiEeine cf Uganda

3, i:lon. Just!ce Joseph Ascka I.{ihai De Siiva cf Sri Lanka

Their Curric.rla Vitas a:e aitached heretc

ISSUED UNIDER. i-{AND AND SEA!. IJ I{ IJ R.U KE }iYA
Fresl UFrl r I

CoprT tc:

Mr, Justin Bundi
Cler-k cf the National Asseri^rbly
Parliament Buildincs
NAIROBi.



.Tira l.Partmental CqrPq}i 
'.: :i' i.;'. ,--ila Vitas of f,tron. Justice '(Rt,d) Barn1b5 . |lU.ertthe uurrlc.. agi Mahigeine

.tlfir-tiat "f Tinzania- Hon.l,a$y Justice A;E.N Mpt

-of,,Usanda and Hon. Justice Jjseph:Asoka Nihal De lilva-o!Sri
il#tH,?J-.1"Ira;'"ii;;io u. appointed. as--mernbers qi lhe :Itr'i$e?

' -'--'inr;-"r- ' '' immittee is urider o-biigation..,','d,..M^gistratesVetti1g.Bo5d.Th1Cc':.__r1

tOtJ;;si[., ,f.;* suitabi].it1' fol appo^rntraent and submit,its,report to
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Ljune l1*, ?013 the. Comrnitt-ee resolved to

invite -\ro1l for d.eiiberat.r, ron thq 'tro*ftt"tion, proces3' 'of 
^ 
tl'

;;;a;iJ;";irr."s.,1his is'therefor" to ,it-"ite 1'611 t9 " sitting of the

Conrmitt.. to bJ held on Thursda5z fsil -qune, 
2OtB at 2'3O.p'm

ilC;C;iit"" Room Z,,partiament Buildings. ,

Yours

Michael Sialai
For: lerk f the Nati nal Assem


