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COMMISSION OF INQUIRY INTO THE
- - 

LLNu LAw sYsrEM oF KENYA
P. O' Box 45986, Nairobi, KenYa

Tel.3l37 Ml3 I 3710; Fax 3 1 3758

E-mail:landlaw2002@ hotmail'com or

landlaw @ onlinekenya'com

20th November,2W2

Hts EXCTU-TNCY, HON. DANTELT. ARIPMOI, C.G.H., M.P.,

PRespel.lT AND CoMIi'IANpgn-IN-CHIEF oF THE

ARIVGD Fonces oF THE Rgpunl.tc oF KENYA'

P. O. Box40530,
NAIROBI.

YounExcnu.rNcY,

RE: REPORT ON PRINCIPLES OF A NATIONAL LAND

POLICY FRAMEWORK, coNsTITUTIONAL POSITION

Otr LAND AND NEW INSTITUTIONAL FRAMEWORK

FOR LANp ADMIMSTRATION

The Commission,s Tcrrrs of Refererrce were set out in detail in Gazette

Notice No. 65g4 d"t"d i7th *d published on 26th November' 1999.

Consequently,theCommissionreceivedoralandwrittensubmissions
andcomplaints.fromKenyansona.varietyoflandissuesbothinitsoffices
in Nairobi *a Aoring-thit-CO;;ssionis visits to all the provinces and

districts of KenYa.
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In accordance with one of its Terms of Reference, the Commission
contracted consultants to undertake studies on some Kenyan communities
on the issue of customary iaws relating to land.

The commission visited serected foreign countries for comparative
studies on identified and relevant land matters.

_ In December, 2001, the commission submitted to your Excellency an
.Interim Report on certain critical issues which, in our view, ,rquir"a
urgent remedial action and could not wait until we completed the kiqui.ry
a-s it might then be too late to remedy the situations complainea oi uy
Kenyans. The same issues were repeated and re-emphasized in subsequerit
representations by Kgnyans who have persisted in urging for their
expeditious redress. The entire Interim Report is repr-oaiced as an
lppendix to this Report for ready referencj and such action as your
Excellency may deem appropriate.

. Since developing principles of a National Land policy Framework it has
become clear to the commission that existing problems together with the
u_nderlying causes regarding the administration and management of land in
Kenya cannot be adequately addressed under current *ingr*"nts. Thesecg gnlr be.comprehensively dealt with through the restnr-cturing of land
administration and management in the .g,ri1v. The restruciuring is
perceived to revolve around three issues which are: the principtei 6f a
National Land Policy Framework, the constirutional position of iand and
a New Institutional Framework for Land Administration. These form part
of this Report.

A view is also beginn_ing to crystalise that the whole question of
under:taking continuous reforms on land should be part and parcel of land
administration. The basic foundations of such'a progiamme need,
however, to be laid early. The proposed new institutional framework for
land administration- appears to provide a vital foundation ror a uaaiy
needed sustainable land reforrr programme. This is an added reason f "

proposing in this Report a comprehensive and better co-ordinated national
land policy framework for the. iountry, anchoring thg entire lana quistion
in the constitution and providing a statutory.rc-h*ir* for implemrniin!
the reformed land policy programme.

I
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What is contained in this Report only forms part of the Final Rcport of
this Comrnission which is still under prelaration. The Commission is still
analyiing massive data which it has collected to enablc it to address.many
other issues'afrlictingKenyans in accordrlrce with thc remaining Tcrms of
Refcrence.

Accor-dingly, we submit this Report.

Wc rprnain,
Your Exccllorcyis mt obcdieut scwanB,

ChfflGr M. NJONIO,
Cliainnorl

M. F. ARONSON,
Vbe-Cluinnan

P. N. NDI'NGU,
Commissioner.

Ezcldel IDWASI,
Commissiour.

Frs. oNYAllGo,
Commissiorcr.

Beqr.nln KfrDO,
Conmissiorcr.

Kerlslro olc IIOBIKO,
Commissidtur.

Stephen KIPXENDA,
Contntissiorcr.

OmaTBWANA,
Conuaissiorcr.

ill€.
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EXECUTIVE SUMMARY

The land quesrion in Kenya is a colonial legacy. Tlre 1ol-o.nization 
of

Kenya first by Omani Arabs at the Coast and then by the British towards

the ind of the lgth Century, had great impact ol land. relations in the

coi.rntry. African traditional syrte*J that had stabilized through centuries

of evoiution were suddenly disrupted through expropriation of large-areas

of the country by the appiication of laws ihat were alien to the African

customary way of life.

At.independencetheseforeignsystems'yere.adoptedb.y!!.
independeni Go"".rent and expropriation of African lands legitimized in

the Kenya Independence Constitution.

Attempts to effect land reforms to address the land question were

undertaken soon after independence but these were basically'geared

io*orJt land re-distribution. Such reforms were caried out without a

comprehensive policy on land, a situation that obtains to-date.

The development of the country and rapid- population growth have

created new pioblems on land relations. This, added to historical legacies'

have resulted in a labyrinth of problems that require serious attention'

The appointment of this Commission by His Excellency the Pttsident

was thereiore timely and is to bc commended.

The Commission has visited every province and district in the country

to hear evidence and receive memoranda on lafid problems afflicting

li.nyunt. A lot of evidence including memoranda has been collected and

is being analysed in accordance with the Commission's terms of reference

This Report is Part of the results of the Commission's work and

addresses iiself to the issues listed hereunder'

The Commission submitted its Interim Report in December' 2001

(Appendix to this Report) on matters that were urgent and needed to be

oOii..t.O by the Government immediately- The lait< of an overall Land

Policy tbr Kenya has been identified as the basic cause of the current

probiems in tire administration of land. In. response to thii, the

bommission has now developed Principles of a National Lqnd Policy

(xiii)



Framework for Kenya which forms Part II of this Report and addresses the
following issues among others:-

o The need for an overall Land policy for Kenya.

o rhe need to provide a permanent and sound basis of land
, ownership and administration in the Constitution.

o rhe need to reform land tenure, management of land and land
based resources including productive ind sustainable land use
practices.

o rhe need to develop a simple and efficient land dispute resolution
process that is devoid of comrption, delays and incompetence.

o rhe need to develop an efficient and equitable land delivery
system.

The Report covers the following areas by Chapter:-

o Overview of the Commission's work to-date: Chapter l;
o A_ geographi"-"1, population and historical background review:

Chapters 2and3;
o rhe principles on which a Land policy should be based that covers

categories of land; land tenure systems; land baied resources; the
plagnjng and use of both rural and urban land; the management
and development of land; land rights delivery systems ind the
setflement of land disputes: Chapter4; and

o The implementation of the Land policy: Chapter 5.

- The Principles of a National Land policy Framework for Kenya need to
be developed into a National r ^nd policy for the country. lt irit" policy
that will give direction for continuous r -nd Reform in me couniry. tn
order to effect this policy, an appropriate institutional mechanism has io be
established. The current land administration system has proved unreliable
andinadequate and it is recommended that a Iriationat r ind Authority be
established by legislation and entrenched in the Constitution so that iican
impleslenl a Nfltional Land Policy for Kenya in the future and maintain a
continuous review process.

In order to involve local communities in the managenrent of land, to
enhance efficiency and to avoid bureaucracy associated with a centralized
administrative system, it is proposed that District r,and Authorltles be

t

t

a
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established by legislation and entrenched in the Constitution to administer
land at the District level in accordance with national policy guidelines set

and monitored by the National Land Authority.

The Constitutiona' proposals contained in the policy framework and the
proposal to sct up a new institutional mechanism for land administration
need to be anchored in the Constitution to give them security.

Ttrc legal requirements needed to establish a new land administrative
structurc form part of this Report and include:

proposals needed to implement the Policy
6; and

o Thc Ncw Institutional Framcwork for Land Adminisration including
a Draft Bill for the neccssary legislation: ftaprer7.

o The Constitutional
Framework: Chapter

(xv)
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CHATTER I

OVERVIEW OF COMMISSION'S WORK TO.DATE

Appointment and Terms of Reference

l. The Commission was set up on l7'r'November, 1999 vide Gazette
Notices Nos. 6593 and 6594 published on 26'r' November, 1999 as read
together with Gazette Notice No.l797 of 3 l" March, 2000. Gazette Notice
No.ZglZof l9'h May,2000 and Gazette Noii'ce No.4445 of 2l" July,200O.

2. The Commission was directed to hqld an inquiry under the
following terms of ref'erencc:-

(a) to undertake a broad review of land issues in Kenya and to
recommend the main principles of a land policy framework
which would foster an economically efficient, socially
equitable and environmentdlly sustainable land tenure and land
use system;.

(h) to undertake an anulysis of the legal and institutional
framework of land tenure and land use in Kenya and to
rec.ommend a programme or programmes of legislation that
would give eft'ect to such policies;

. (c') to recommend guidelines for a basic land Iaw and
complementary legislation and associated subsidiary legislation
which would address, inter alia, the following issues-

(i) the systems of land tenure appropriate for the country;

(ii) the iystem of land ownership and control;

(iii) the system of acquisition and disposition of land rights
whether by inheritance or otherwise;

(iv; the structural framework for the administration of all
categories of land whether qtate, communal or private
including the consolidation, updating and improvement
of all procedural legislation relating to the registration of
titles to and ol'all other instruments concerning dealings
with land and of interests and rights therein, thereto or
thereover:

(v) the structulal .frantework and principles for the
administration and management of protected areas

3



(d)

including wildlife sanctuaries, coastal and marine zones'
wetlands, catchment areas,.forests and nature reserves;

(vi) the system of land . use planning, management and

development;

(vii) the process of land delivery including survey'
registration and the preparation of official records
relevant to such survey and registration;

(viii) the structural framework for the processing and
settlement of land disPutes;

(ix) the replacement of the foreign applied laws;

(x) the repeal and/or replacement of all laws now deemed to

be obsolete;

to take into account all customary laws relating to land and so

far as practicable, to incorporate such of those laws, with such

modifications, if any, as may be considered to be desirable for
the purposes of making them consonant with present -day
.conditions;

to incorporate in such new legislation, if thought desirable in
'the interests of people of Kenya, with or without modifications,
the provisions of any laws of other states relating to the tenure
of or dealings with land and of any rights or interests thereto or
therein;

to prepare a draft or drafts of such new or amending legislation
as may be necessary to implement the recommendations of the

Commission to be developed as indicated above; and

(e)

(il to make such further recommendations as the Commission may

deem necessary.

3. On 25th January, 2000 the Commission was officially launched

and started working from its Kencom House Office, Nairobi.

Collection of Views from the Public

Memoranda

4. On 29th March, 2000 the Commission published its Terms of
Reference in the print media and invited members of the public to send

written memoranda addressing all matters under inquiry. At the sirme time

I

I

(f)

I

I

I
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l

the Commission sent out invitations for oral arld written submissions to,

inter alia, professional societies, non-governmental organisations,
government ministries and departments, the judiciary and members of
parliament.

Visits to the Provinces and Districts

5. The Commission visited all the eight provinces and each of the

districts in the country to collect viewi'from members of the public who
included l6cal members of parliament, members of the provincial
administration, heads of government departments, mayors, chairmen of
urban and county councils, councillors and civic officers.

6. The public meetings were well attended and speakers gave their
views on virious land issues. Random selection of speakers at these

meetings was used.to give a chance to a cross section of the public to
make their presentations. Oral evidence was recorded by hand and by tape.

7 . The following were the dates of the public meetings:

. Coast Province - 26th June to 2nd July, 2000

Rift Valey Province - 21st to 30th August, 2000

- ilrdto 3oth october,2ooo

- 20th to 22nd November, 2000

I

a

a
I

Western Province

Nyanza Province

Eastern Province

Central Provirfce

North Eastern Province -

a Nairobi Province

29th January to 6th February, 2001

26th February to 10th Marcir,2001

4th to Sth June, 2001

l4thJo 22nd June, 2001

22ndto 26th June, 2001

27th August to 6th September, 2001

loth to 12th September,200l

lTth September, 2001

15th to 24th October, 2001

a

a

a
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Hearings

8. During the month of April, 20f2 rhe Commission organised and
held hearings at its offices where some professional societies, Government
dcpartments. special interest groups and individuals were given a chance
to subrnit memoranda and make oral presentation of their views.

Mombasa Secrctariat

9. In ordcr to address issues peculiar to the Coast Province, a
Sccretariat wils sct up in Mombasa on 26'r'June, 2000 to receive oral and
written presentations from members of the public in that Province. [n
particular, the Commission undertook detailed investigations into land
issucs at the Coast. notably land governed by the Land Titles Act (Cap.
282). absentee landlords. tenants-at-will and squatter settlements.

10. The Secretariat was manned by 3 Commissioners who made
Ibllow-up visits to all the seven districts in the Province. In addition, the
Cornmissioners. u hcnever necessary. made special visits to areas with
critical land problcrns.

ll. Thc'Secretariat was wound up in April,2001 having been in
operation fbr I0 months.

Interim Report

12- After receiving both oral and written presentations from the public
frorn all the Provinces and Districts in Kenya, the Commission found it
necessary to deal with some pressing land issues that required urgent
attention. The nature of these problems was such that they could not await
the conclusion of the Commission's inquiry. Consequently the
Commission embarked on preparing an Interim Report.

13. The lnterim Report. which was submitted to His Excellency the
President in December, 2001. addressed itself mainly to problems thag-
required administrative intervention and some amendments to existing
laws. The issues discussed in the Report included extension of
Government leases, disregard and abuse of certain laws and practices, land
adjudication and consolidation, management of land registries and critical
land issues peculiar to the Coast'Province. The Interim Report captured
the sentiments of a large section of the public and various interest groups.

I

I
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Thc vicws and rcconrrncrrclatiolrs irr thc KcPol't wcrc not sttP;xtrtcd by lt

tancl policy fralncw6rk sittcc it rvas still ttttdcr.tliscttssi6tt.

14. Tlic lnterim Rcport appcilrs ils iut Appcttclix to this llcpott.

Comptaints from Mcmhcrs of thc Puhlic

15. Sgon a[icr thc Cqmrrtissign was lirrlrrally laurlchcd llliltry tttctrtbcrs

of the public icnt in or hrought cotlrplaitlts lglinst vuritlt'ts govcrtllllcnt

ministries and dcpartntcnts. i.tahly Mini*tty .l' Lunds trtld Scttlcttrcnt.

Mini*,ry of Uoiat Crvcrnmcnt. l.cal iiuth.ritics. thc proviltcial

adminislration, public and privatc instittttions and individuals'

16. Although thc commission hacl not lorcsccn thc largc numbcr ol'

complaints thai cnsucd aftcr its appointnrcnt. it was quick to notc that itcm

c(viii) of the terms of ret'ercncc'instructc{ it to makc rccgmmcndations

which would address 'thc structural l'ramcwtlrk lbr thc prtrccssi.ng a1d

settlement of lancl dirput"r.' Thcrelilrc thc Commission fclt that thc

comptaints reccived should bc <lcalt with bccausc thcy providcd an insight

into the weaknesscs of thc currcnt disputc scttlcmcnt mcchanisms

includins the court.s where dclays advcrscly al'l'cct thc rights of intcrcstcd

;;;G;:'"fl. ."rpr"i"ts wcre'also in<licitive of thc breakdown in the

i6ii"i-,r";i;;i irrd taws as a whole an<l abuse of ofl'ice bv public

officials dealing with land mattcrs'

17. ln a bid to aclclress this issue, thc commission mct with Permancnt

Secretaries from three Ministrics; the Office of thc Prcsidcnt in-charge of

Provincial Administration and lnternal Security, thc Ministry of Lands and

Settlement ana tfie Ministry of Local Govcrnmcnt and discussed

modalities of tranOiing complaints regarding thcir respective Ministries' It

was agreed ,t,u, .o,riplainis relatin!..to a-particulai Ministry would be

referred for action tf a liaison.oi=l]cc, nominared by the Permanent

Secretary.of the Ministry conccrncd'

18. So far 1,478 such complaints have been rcceived and the majority

of them referred to itt above Ministries for investigation, action and

feedback.

Visits to Foreign Countries

lg. pursuant to one of its tirms of refcrence, the Commission decided

tomake,for-eomparatire'purPoses,visitstosevencountries'namely:
Tanzania, Botswana, pgypt,Israel, England, India and Australia'

7



20. The vrsit to Tanzania from 28'h October to 4'r' November, 200.1
was premised on, inter uliu, the shared ancestry and British colonial
history as well as the fact that both countries are presently grappling with
many land issucs rcsulting from vestiges of colonial rule. A Presidential
Commission set up in Tanzania in l99l inquired into land issues which
werc considercd similar to those falling within the mandate of this
Commission. fcrr example, issues relating to the land policy and settlement
ol'land disputcs. The Commission hoped to enrich its inquiry through
nrutuality of experiences and an exchange of views with key players in the
Tanzanian land law reform and policy review process. It also expected to
get uscful insights into issues such as forest management, human/wildlife
confl ict. and pastoralism.

21. Thc Commission visited Botswana from 25'h to 29'h November,
2001 principally to carry out'a comparative analysis of the powers of the
Botswana Land Boards and those of the Kenyan Land Control Boards, as
well as to gather insights into the management of ranches. This was
considered necessary especially in relation to serious and complex
problems which the Commission is expected to tackle with respect to the
legal and the institutional framework of.managing ranches and marketing
livestock products from pastoral communities. Botswana's reputation of
an advanced systcrn of managing ranches and elaborate beef marketing
prograrnmcs. us wcll as the existen..e of a policy and legislative
franrcwork on grazing ol'livestock, was secn as a usef-ul ref'erence point
towards tlte dcvclopnlcnt ol'an appropriatc frarncwork for pastoralism in
Kcnya.

22. Egypt and Israel .werc visitcd nrainly in order to assist the
Conrmission gain an insight into appropriate strategies for managing
irrigation schernes. The Commission's experience in several Provinces
disclosed that a number of irrigation schemes had collapsed due to
mismanagement and uncertain land tenure arrangements among other
factors. Furthermore there were many complaints regarding lack of
adequate protection of water resources, as evidenced by increasing
disclosure of destruction of water catchment areas, and lack of
exploitation of available water resources to provide food security in needy
areas of the country such as Garissa, Mandera, Tana River and other arid
and semi-arid areas.

23. The Commission considered it important to conduct on the spot
studies of irrigation schemes and the land tenure and institutional
arrangements which facilitate these schemes in one developed country

tt
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(Israel) and one developing country in Africa (Egypt). The visit to Israel

iook piace fiom l3'h to'i8'f,J'anuary,2gfl2 and the visit to Egypt was made

from I l'r'to l5'h March, 2002.

24. The visit to India was made from l2'h January to l8'h January,

200.2. The decision to make the visit was guided by the need to discuss

improvements to land laws which contained provisions and concepts that

Kenya had borrowed from India's legislation and was still applying

locaily. For example, Kenya is still applying the Transfer-of Property Act

of India 1882 to many property transactions. It was thought that t[e study

would.throw light on *ays in which India had adjusted this Act to suit

modern circumstances.

25. In addition, the Commission noted that India h1s a.very. high

population and yet is self-sufficient in food productio_nr Bearing this in
mind, it was thought that the visit would assist the Commission gather

ideas on how to deal with complaints by the public over land ceilings,

food security, and water catchment conservation.

26. The Commission also desired to look into how India manages the

issue of sectional titles. Furthermore it was considered necessary to find
ways of responding to complaints by members of Kenya's Jua Kali Sector

wht spoke^ at various public meetings .organised by the Commission.

India'i cottage industrles were seen a's possible avenues of tapping

experience that could be used to address the Jua Kali sector in Kenya.

27. The Commission visited England from 18'h to 22nd February,

2002. The objectives of the visit were aimed at addressing several

concerns. Moit of the land laws applicable in Kenygare based on English

law. Although English laws have been modified to suit modern

circumstancei, K"nya still lags behind. The Commission was anxious to

discuss the circumitances surrounding the changes in English law that

have taken place.

28. The Commission also hoped to gain first hagl knowledge of the

operations of the Land Registry System in the Unitdd Kingdom wh-ich is

considered to be one oi the best examples of a centralised and

computerised system. This knowledge was considered useful in dealing

with the Kenyan Registry System which has serious shortcomings.

29. In addition to the above considerations the Commission expected

to gather ideas on critical issues such as rapid urbanisation and its
imp-lications to land use and lTlanagement, settlement of disputes, sectional

9



properties law, environmental management and administration of
boundaries. All the areas suggeSted for discussion were considered to be
problem areas on which consultation was necessary in order to assist the
Commission provide workable solutions.

30. The decision to visit Australia from l4'r' to 26'r' February, 2002
was influenced partly by the Commission's public meetings at which
suggestions were made for greater participation of the public in the
administration and management of land resources. These resources were
said tc includd national parks, game reserves, forests, dams and lakes. The
Commission hoped to gain useful ideas on how to tackle these suggestion$
from a country where communities are empowered to own, manage and
administer similar resources.

31. Furthermore land claims by several groups such as thg Ogiek and
Sengwer of Rift Valley Province as well as some communities in the
Coastal region such as the Boni,Bajuni and the Mijikenda made it
necessary for the Commission to study the treatment of the righrs of
indigenous groups in a jurisdiction that had developed legislation enabling
Aborigines to lay claim to native land.

32. The Commission considered other important issues on which
Australia was reputed to have wide experience,. such as sectional
properties legislation and the Torrens System of registration.

33. Thus it was felt that on the spot discussions on the above matters
would yield useful information and ideas that would enrich the inquiry.

34. Reports of the above visits were prepared and have yet to be
studied in detail for lessons they may offer. In addition ro thi reporrs,
there is a vast amount of literature garhered from the visits which
undoubtedly contains invaluable ideas for comparative purposes and for
use by the Commission in the compilation of its Final Report.

Preparation of a Land Policy Framework, Studies on Customary Law
and the Preparation of the Kenya National and District Land
Authorities Bill

35. In the performance of its tasks the Commission is enjoinbd to
commission papers and reports from experts in various areas. Certain
aspects of the Commission's terms of reference made it necessary for the
Commission to request the Government to hire experts to advise the
Commission.

I
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36. To start with, the Commission hired an expert to work on the
principles of a land policy framework. The assignment involved several
meetings.with the expert. The meetings took place intermittently for a
period of one year. The final paper by the expert was submitted in
October, 2002. It formed a useful guide which the Commission has used
together with the views of the public and other evidence to draft the Policy
Framework Principles which form part of this Report.

37. The Commission also hired four experts to carry out studies on
customary land laws of a few sample communities. The experts
repfesented four dlsciplines namely law,'anthropology, land economics
and sociology. This composition was aimed at eliciting a multi-
disciplinary approach to the incorporation of customdry law into the
formal legal system of Kenya in response to one of the Commission's
terms of reference. The process of identifying the experts started in the
month of September, 2001 and the studies took place within a period of 6
months starting from May,20f.2to October,20[.2. The final reports of the
experts were received during the second and third weeks of October,2N2.

38. Whereas some of the recornmendations emanating from these
stuilies have been incorporated in the recommendations of this Report the
Commission expects to take full advantage of the experts' findings in its
Final Report.

39. As the Commission embarked bn the preparation of this Report, it
became necessary to prepare a draft Bill in line with one of its key
recommendations. This in turn necessitated the hiring of a consultant
legal draftsman to assist the Commission refine a draft Kenya National
and District Land Authorities Bill prepared by the Commission. The ihitial
Bill was discussed by the Commission during the second week of October,
2A02. Thereafter two Commissioners were mandated to travel to London
in order to discuss the Commission's draft with the consultant'legal
draftsman. The Commissioners held meetings with the draftsma4 for
several days and returned with an updated version of the Bill which has
since been refined by the Cbmmission and is attached as Annex I to this
Report.

40. The Bill folms the backbone of the legislative process that is
necessary to bring the recommended institutional framework into fruition.
Other netess'ary ligislative changes will be considered in th'e Final Report.
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Outstanding Tasks

41. The Commission was given a v'ery wide and involved mandate.
The centre piece of that mandate is term of reference (a), which required
the Commission to undertake a broad review of land issues in Kenya and
recommend the main principles of a land policy framework to'foster an

economically efficient, socially equitable and environmentally sustainable
land tenure and land use system. Part II of this Report addresses that term
of reference. Arising from the said policy principles, the Commission has

lifted the questions of constitutional p<isition of land and new institutional
framework for land administration as the logical starting points for
initiation of the land reform programme envisaged by term of reference
(a). The rest of this Report is devoted to addressing the central issues'of
Principles of a National Land Policy Framework, Constitutional Position
of Land and New lnstitutional Framework for Land Administration.
Issues that are subject matter of the remaining terms of reference will be
dealt with in the Final Report. These will include:

(i) guidelines for a basic land law, complementary legislation and
issociated subsidiary legislation to address, inter alia, the
issues listed in paragraph 2(c) of this Report;

(ii) codifying and incorporating into legislation customary laws
relating to land;

(iii) preparation of a draft of new or amending legislation to
implement the recommendations of the Commission;

42. The Final Report wiil also dcal with a number of special issues
such as:

(i) Land buying companies, co-operative societie.s and
partnerships;

(ii) Problems concerning the IloodoriaUMosiro Land Adjudication
Sections.
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PART II

PRII{CIPLES OF A NATIONAL LAND POLICY FRAMEWORK
FOR KENYA



Kenya's Gcographical Fcatures

43. Thc Rcpuhlic of Kenya has an area of roughly 581.751 square

kilonrcicrs (oi ++.f, ntillion 
-hcctarcs) 

of which 97.8o/o is land and 2'27o

wirrcr surlirccs. Ottly ZOcft' ol'this area can be classilied as mediurn to high

potcntial larrd: thc icst bcing arid or scmi-arid. Forcsts and woodlands

ir".rpy about 7a/t (i.c. about 37.000 squarc kilonrctcrs) tll' the. cou?{.ry'

Sontc-ol'thcsc tbrnl part ol'national rescrves and game purks which

togcthcr aclcount lilr l0% ol'thc country's arca.

44. Topographicully. thc country mly hc dividcd into lour distinct
gcrrgrupliica-l rcgions. nalttcly. thc cloustril plain. thc arid low platciru. thc

i',igt',tun.t.. alci thc Lirkc Victoria hasin. Bainl'all Pitttbins. thtlugtr

cxircnrily varicd. gcltcralll' ltlltow tlr<lsc rc-tlitlns. with thc Lakc Victtxiil
hasirr rcccivigg tlrc hcavicst attd ltrost cottsistcrtt rccord.

Population and Human Scttlcmcnts

-15. Accgrdirrg to fhc l'inal rcsults ol'tltc 1999 ccnstts'. tlrc c()tllltry's
population noristtnd. at approxirrtatcly 29 nrillion at illl ovcl'tll growth

iatc ol' l.t)% . At rhis lcvcl oi' growtlr tlrc populatiott is cxpcctcd to risc ttr

5-5 rnilion by 20-50. North-Easrcrn Provinie rcgistcrcct trcrticndous growtll

6uc t9 tlrc untlcr-cnurne.rittion which was cxpcricnccd in thc l9tl9 ccnsus

artd t9 thc rct'ugcc inllux lirrnr ncighbtluring cotttltrics- . 
Ratcs ol'grou'th

clcclincd in alt ilthcr Provirrccs. ln'tcrrtts of dcnttlgraphic charactcristics.

tltc populutitln rcntains rclativcty young at 607c hclow thc agc ol' ltl ycars'

Sliglrtly ovcr -51% <tl' thc population arc I'cmule.

.l(r. Thc dcclinc in population growth riltes in thc last tcn ycitrs rvas lhc

rcsutt oi'hoth incrciticri lnortulity rnd a stcady dcclilrc itt total l'crtility
lcvcls. Mortality lcvcls rcnrain high its a rcsult. ittltr aliu' ol' tltc
pcrsist+Jncc ol'tr<ipical <Jiscascs such as ntalaria and ilttcstiltal iltlcctiolls. :'ls

u.cll as povcrty rclatcrt cilusu^S including widcsprcacl l1y11St$r itt ccrtain purts

ol'rhc.orntry. Morc rcccnily. thc rapid sprcarJ ol'HlV/Aids has incrcitsed

rnortulity lcrils in hoth urbarr and niral aicat. Reccttt cstitrtatcsr indicatc

CHAPTER 2

COUNTRY BACKGROUND

' llcp.rn ol'thc l\atrotrirl l)oPulrrtrort ('cnstts. l()r)(). (;o\L'nllltclll ol'Kcnrit. N.rrrolrr. lOlll'
: Scr. S!.clton.l..j (rrr) ol'th.j \irtirrrrul l)cr..lopntcnt t'lln l(l0l - l(x)li. (it,r'r't'tttttcttt ol'K!'ll\ll
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that HIV/Aids prevalence in most parts of the country now stands at about
L6Vo of the adult population. This has led to reduced gains achieved earlier
in health standards, life expectancy, mortality and child survival and has
increased dependency ratio and strained traditional care structure in most
parts of the country. Although considerable progress has been achieved in
controlling this pandemic, mortality due to HMAids is yet to peak in
spite of these efforts. Decline in total fertility rates3 has been the result of
changing perspectives to family sizes as well as increased use, especially
by women, of 'modern methods of contraception. The link between
HIV/Aids prevention and family planning has also contributed
significantly to fertility regulation.

47. As would be expected, the pattern of human settlements is primarily
a function of eco-climatic factors read together with the country's political
history. Approximately 75Vo of the country's population live within thb
medium to high potential, and the rest in the vast Arid and Semi-Arid
Lands (ASALs). One consequence of this is that size distributicn of land
varies quite widely as does physiological pressure which ranges from as
low as 2 persons per square kilometre in the ASALs to a high of over 2000
in parts of Kisii, Vihiga, Kiambu and the Eastern slopes of Mount Kenya.

48. The rural-urban balance stands at 78Vo and 22Vo respectively with
the most rapid urban growth centres still confined tb Nairobi, Mombasa,
Kisumu, Nakuru, Eldoret, Kakamega and their satellite extensions.
According to the 1999 censu$, the overall growth rate of Kenya's urban
population now stands at 6Vo implying a very rapid rural-urban migration
pattern. This is further reflected in the country's poverty statistics which
indicate that absolute poverty in the rural and urban areas, now stands at
50.lVo and 53.l%o of the population respectively.

Land in Economy and Society

The Stnrcnre of thel-and Economy

49. Kenya's economy is end will for a long time, remain primarily
dependent on agricultural and pastoral land uses. Current estimates
indicate that agriculturd and pastoralism not only provide livelihoods for
over '757o of the country's population, they support 70Vo of all wage
employment add contribute over 8O?o of export earnings. Crops that

3Rcport of thc Kcnva Dcmoqraohic and Hcalth Survcv, 1999, Govcmmcnt ol'Kenya.
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dorninate the agricultural economy include coffee. tea, pyrethrum,
casheu'nuts. sugar-cane, rice, citrus fruits. wheat. coconut, cotton,
horticulture. sisal. maize, sorghum and millet, amongst others. These are

-srown tbr either or both cash and subsistence purposes by large and small-
scale tarnrers in the medium to high potential areas. Livestock farming for
both dairy and beef production is also a significant undertaking especially
in the ASALs where over 50Vo of Kenya's livestock are located.

50. Major land uses outside agriculture and pastoralism include
harvesting of forest products (for timber and fuel wood), tourism, mining,
fisheries and infrastructure. These together define the environment in
which Kenya's land economy functions.

51. According to the Economic Survey for the year 2000, Kenya's
economy had been in recession for the previous three years. All major
indicators recorded negative growth rates between 1997 and 1999. The
Economic Survey for the year ZOOZa however, shows that the economy
recovered from a negative growth of 0.2Vo in the year 2000 to record a
modest gr'owth of 1.27o in the year 2001. All sectors except the building
and construction recorded positive growth. Transport, storage and
comnrunication had the highest growth of 3.lVo while agriculture and
manrrfacturing recorded l.2%o and 0.8Vo growth rates respectively. A
recent survey' of the incidence of poverty throughout the country indicates
that the prevalence of poverty at the national level stands at 52.2Vo
meaning that this proportion of Kenyans cannot achieve the minimum
expenditure needed to acquire basic food and non-food items. The survey
also indicates that the overall incidence of poverty stands at 53.gEo aid,
49Vo rn rural and urban areas respectively. In the case of rural Kenya the
incidence of rural poverty remains intricately linked to the state of the land
economy.

52. A combination of factors explain this rather dismal performance.
The first was inadequate rains in major food growing areas following hard
on the heels of the severe El-Nino downpours which had pounded the

' Eeooemic-Suryey2.@2, Covernment of Kenya.
5 Povert), Reduction Strategy Paper for the oeriod 2001-2004 Volume I Govemment of Kenya,

Nairobi. June 2000.
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country only a [cw years carlicr. Thc sccond u'as the cost of agricultural
inputs and shortages of labour in an othcrwise labour ilttensivc cntcrprise.
This latter constraint was, among othcr things. a function r>f the Cscalation
of morbidity and mortality antong thc rural labour forcc due to the sprcad
ol'HIV/Aids infcction. Thc third 'rvil\ exccptionally high pre-and post-
harvest l<lsscs duc tcy incl'l'icient tcchnologics of production and storage.
Thc lourth was thc cl'fcct <ll'nrore systemic problcms thc lnost inrportant
ol'which wcrc thc dccimation of land qualrty and thc destruction of
ass<lciated rcsourccs through dclbrcst:rtion. cncroilchnrcnt into marginal
lands. incrcased population plcssurc, povcrty induccd land usc rcsponscs.
and thc gcncral abscncc ol'sound land and reso.urcc use policics. And the
fifth was thc poor statc of inli'astructurc. including dilapidutcd roads, lack
of nrarkets and misrnanagcn'lcnt ol' various institutions dcaling with
agricultural and pastoral produce.

The Political and Social Context

53. Beyclnd econonric factors. however, it is important to recognise that
land issues in Kcnya arc. in addition, deeply entrenched and this for
political and socio-cultural reasons.

54. The political factors that havc shapcd the nature and characteristics
of issues surrounding land in Kenya are intricately intertwined with the
country's history. A distinction must bc made in thrs respect between the
Ten-Milc Coastal Strip of Kenya6 and the rest of the country. Because the
former was, until 1963.I. controlled ancl administered by colonial
authorities on behalf of and as property belonging ro the Sultanate of
Zanzibar, the politics of access to and control of land in this region has
always been and remains a contplex issue involving as it does, the
interaction between indigcnous populations, Arab landlords and the State.

55. Although the control and administration of the rest of the country,
including areas that were not under European settlement. was more direit.
the land question remains an important factor in the dynamics of political
relationships there as well. Indeed as a settler enclave, political
relationships among white settlers inter se and between them and Africans

"The so+alled Ten-Mrlc Coastal Stnp s'as a stnp rrl'lrnd. nrnnrng rnland lirr a tfisl:rncc ot'tcn naulrcal rnrlcs.
parallcl to thc Indran Occan cornrncncrng at Vcngl at thc. brlrdcr rvrth Tanzanrl upto Krprnr rncludtng thc
Larnu Archipelago.

7 
Just belbre Kcnya becarnr'a Rr'puhhc rn l9M. tlrc'Tt'n-Mrlc Coastal Srrrp,,rrs purehasct! by rhc Bnrrsh
Govcrnmenltiomthc Sultanol'Zanzibarandtransltrrcdtothcrnarnland,st'cChtr\'.P andMacAuslun.J
P. W B. Publtc Larv and Prlhtrcal Chanuc rn Kcnva. Orlbrd Unrrcnsry Prcss. Narrohr, 1972
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were always determined by the land question: its acquisition, ownership,
control, use and distribution.

56. Thus being central throughout the country the land question was,
not surprisingly. also the primary drive in the countryls independence
struggle. Beyond independence in 1963, the land question quickly
asserted itself as the tundamental factor in the dynamics of power and
wealth allocation among the elites'who were now in control of the
instruments of State power. The land question therefore remains high on
the country's political and development agenda.s

57. Underlying. and hence reinforcing that significance, is the fact that
for indigenous Kenyans, land also has an important spiritual value. For
land is not merely a factor of production; it is, first and foremost, the
mediurn which defines and binds together social and spiritual relations
rvithin and across generations. As one Nigerian Chief put it, "land belongs
to a vast family of which many are dead, few are living, and countless
members are still unborn"e. Issues about its ownership and control are
therefore as much about the structure of social and cultural relations as

they are about access to material livelihoods. This is one reason why
debate about land tenure in Africa always revolves around the structure
lnd dynarnics of lineages and cultural communities rather than on strict
juridical principles and precepts.

Implicationsfor the Definition of the l,and Question

58. The geographical, economic, political and socio-cultural factors
outlined above must constantly be kept in rnind if the essential
characteristics of the land question in Kenya are to be identified. For hot
only do they locate land and associated resourcr:s at the centre of the
struggle for identity and survival, they also point to the major concerns
which policy development in this area must addr:ess. The rest of this
framework identifies and examines those concerns itnd develops principles
which should guide the development of comprehensive policy in respect
thereof. It is expected, however, that as the factors which shape land
relations change, so will State responses in terms of specific policy issues.

' Sec generally Harbeson, J. W. Nation-Buildinq in Kenva: The Role of Land Relbrm. Northwestem University
Press, Evanson, 1973.

e Lawrancc J.C.D. The Reoorr of the Mission on [.and Consolidation and Rcqistration in Kenva. London, I 966.
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CHAPTER 3

THE LAND QUESTION IN KENYA

Colonial Foundations

The Settler (Dominant) Economy

59. As was the case elsewhere in colonial Africa. one of thc carlicst
acts of imperial control executed by the British in Kenya was the assertion

of sovereignty ovcr land clccupied by indigenous pcclple. This came in two
phases.

The Ten-Mile Coastal Strtp

60. As regards the ten-mile coastal strip which had, for a considerable
period of time, been under the suzerainty of the Sultanate of Zanzibar,
British authorities assumed jurisdiction over land by virtue of an

Administrative Agreement entered into in 1895 with the Imperial British
East African Company (IBEAC) transferring control over all lands ceded

to the latter by virtue of a Concession Agreement signed in 1888 with the

Sultan. Under that Agreement, all rights to land in the Sultan's territory,
except private lands, were ceded to the company'. Private land in this
cont;xt meant land held under certificates of ownership issucd by the

Sultanate. Consequently, indigenous rights to land were, by a stroke of the

pen, transferred to the IBEAC and ultimately to British Coloni.al
iuthorities. In order to clarify this matter and tl-rus put to rest any claims by

indigenous inhabitants of the coastal strip to land ownership, the colonial
government promulgated an Ordinance in 1908 requiring

"all persons being or claiming to have an interest whatever in
immovable property. . . .before the expiration of six clear months. . ..

(to) make a claim in.respect thereof...."

61. The Land Titles Ordinance2 (as it was called) further declared that

"all land....concerning which no claim or claim.s for a

certificate of ownership shall have been made....shall be

deemed to be Crown land".

I 
See Sorrensen, M.p.K. The Origins of Ertropean Settlement in Kenya, oxford University
Press, London, I968.

2 Now Cap. 282 of the Laws ol'KenYa.

I
I
r
I

I
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All-land thus declared to be "Crown land" was henceforth to be
governed by the Crown Lands Ordinance, 19023.

62. According to the report of a Parliament Select Committee released
in 19780:-

"Adjudication of claims under rhe 1908 Ordinance (was), the
primory cause of landlessness by indigenous people in the ten-mile
strip as we know it roday. For ir ruled out the possibility that these
people and sections of non-Mazrui Arab communities could ever
acquire title or guaranteed access to land during the colonial
period. The reasons why most indigenous coastals made no claims
as required by the Ordinance are not difficult to understand. First
of all, the indigenous people of the strip had no knowledge of the
existence of the Ordinance. Even if they did, they never understood
its provisions. Secondly, the Ordinance had no relevance to
indigenous conceptions of land tenure. That they should be asked
to lay claims upon rhe soil was a startling proposition. Thirdly, the
ordinance was clearly biased against these people. For the colonial
government and courts believed that no African, whether as an
individual or a community had any title to land. Hence for
purposes of the 1908 and orher colonial land Ordinances land
occupied.by Africans was always treated as ownerless. Fourthly,
the actual investigation of claims was done mainly by Mudirs -
usually Mazrui Arabs absorbed into colonial administration - who
were g,enerally unsympathetic to rhe indigenous people. Fifthly, the
time limit within which claims could be made was extremery short.
And indeed after 1922 claims would no longer be received at ail.
Besides when in 1926 three "native reserves" were estabrished in
Kwale and Kilifi, any further doubts concerning the possibility of
ever receiving claims from indigenous coastals were laid to rest.
For with the exception of thirteen pockets of land in Kwale, land
comprised within- these reserves were deliberately delineated
outside the ten-mile strip. New legislations passed in l93g
extinguished any other rights that "natives" in Kenya as a whole
might have had ourside their respective reserves. Sixthry, because

lO.dinrn". No.2l of 1902.

im. !.f"fr "tr " s.l."r C
Coastal Strip of Kenya, Govcrnment Printer, 197t.

!
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theordinancchadintroducedabasicallyBritishconceptionof
land, i.e. that whatever is attached to the lincl becomes pairt of that

land. these peoplc also lost whatever rights to thc.product of the

soil. e.g. coconuts. "i.. 
tf"t they may have had under Muslim law

and thcir o*n .ur,nmary law' Aithough a. few peo.ple were

compensated for p.rn't,ntnt improvemenls' the majority simply

r.emained on rhe rrJ i,llr,. beliei that it was still theirs; a situation

u,hich was perPc,tri.tl Uy tf'e fact that most of the new land

owners \\'ere nevcl' resident on the land anyway"'

The Rcst of KenYa

)
i

63. As regards the rest of what is now Kenya' the imperial

governnrent. acting "" tt" 'O-:: :l 
the law officers of the Crown"

declaredn on D...*t., 13. 1899 that under Britain's own Foreign

JurisdictionActlsgo'theimperialpowerhadcontroloverandcould
therefore freelY disPose of

"waste and unoccupied land in protectorates where there

*u, no settted form of government and where land had not

u"."'"ppinpiirt"o to thJlocal sovereign or to individuals".

64. Arguing that Kenya was such a protectoral?.' the Law Officers

advised that the imperial -power was, tn this case, at liberty to declare any

land therein to u" ..bio*n lands" or "to make grants of them to individuals

in fee or for any term". That advice was duly i"n.o.po*t"d in the first local

land legislationl ttre East African (Lands) brder in council, l90l'which

;;;;;ffi ,o .onf.i ou ,f'," Commissioner of the Protectorate power to

dispose of all public tands on such terms and conditions as he might think

fit, subject onfy ," ,,.l1: Jit*ti"nt which the Colonial Secretary of State

might give. The Orderlin-council was later expanatg il9 re-enacted in the

form of the crown Lands'ordinances 1902? and 19158 under which'

"Crown land" meant and included

..allpubliclandswithintheEaStAfricanProtectoratewhichfor

the time b;i;; are subjecr ro the conrrol of His Majesty's

t 
Compr,r,ng thc Artorney-Ceneral and the Solrcitor-General

t fo*Un Oifice Confidential Papers 7403 No' l0l '

'Ord,nance No 2l of 1902'
tOrdrnance No.22 of l9l5

)

)
L
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Protectorate, and alr lands which have been or may hereafter be
acquired by His Majesty under the Land Acquisition Acr, 1g94. or
otherwise howsoever".

65. By this definition ail rand including what later became known as
the Northern Frontier District (comprisiig the Northern parts of the
current Rift valley and Eastern provinces, and the whole of North-Eastern
Province) *"r. rr-*-arily appropriared to the imperiaigivernment.

66. This new and entirery alien juridical dispensation had drastic
implications for land relations in colonial Kenya.

67 - The first had to do with the re-location of radical title (ultimate
ownership) to land. By asserting that the imperial power and not
indigenous inhabitants herd radical title to land, the ,tug. *u, fir"rly';;;
for the-expropriation of land held by indigenous people'and its allotmentto settlers and other private ageniies wtro othirwise would not havequalified to receive it undei customary law. The necessary legal
procedures-and processes were, in consequence, put in place to ensure, not
only that allotees received land under terms and conditions determined by
imposed English Property law, but also.that indigenous inhabitants lostclaims to all land, to the colonial power, w[ether such Iand was
expropriated or not.

68. That state of affairs was sealed in l915 by an opinion delivered bythe then chief Justiceeto the effect, inter aiia, that whatever rights
indigenous inhabitants may have had to the land had been extinguisheE by
colonial legislation leaving them

"mere tenants at the will of the Crown, of the land actually
occupied, which would presumably include rand on which huts
were built with their appurtenancis and land cultivatea uy ttre
occupier - such land [including] the fallow".

. 69.- Flom a purely juridicar point of view, that judgment summarises
the relationsh-ip between the state and individuals *iih ,rrp"ct to land
ev-en today; that notwithstanding the many legislative and institutional
reforms that have occurred sincJ its delivery ii tgts. The reasons why
this is so will emerge in the course of this anaiysis.

ljnlh"Tl.gfMuito. (3t Anorn"r-G.n"ral o

)
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70. The second was the establishment and development of an
agricultural economy managed and controlled exclusively by settlers. The
immediate value to the imperial power of the relocation of radical title was
that it opened the door to a new and essentially exploit'ative set of relations
of production around land resources. Erected on over 75Vo of all high
potential land available for agriculture, the new economy was
predominantly market oriented and tied essentially to the needs of and
demands generated by European metropolitan centres. Internally that
economy was sustained by a number of important factors. The most
important of these was constant government assistance in the form of
protection and subsidy to European farmers for production, storage and
marketing of agricultural produce. This was effected through the
establishment of commodity boards and other institutions catering
exclusively for European agriculture.'0

71. The third was the emergence of new political structures founded on
the ownership and control of over 8 million acres of land. In chargd of it
was a motley of elites ranging from an upper middle-class plantation type
gentlemen drawn from Britain; through to some mean looking South
African colonials bent on creating a "white man's country....with no nonl
sense about equal rights for black and white", to syndicates owned by
multinational companies based in Britain. These were the land ownership
class which set the tone and pace for political developurents through the
colonial period. They controlled the machinery of government, determined
the status and privileges, if any, of indigenous populations and, it was
them that charted the course and conditions for the transfer of power in the
late 1950's and early 1960's.
'The African (Subservient) Econorqy

The Structure ol Subservience

72. To ensure absolute administrative and ideological control over the
indigenous majority the colonial ruling class engineered the estlblishment
of ethnic enclaves variously known as "native reservepi "areas" or "lands"
into which indigenous people were shunted. The native reserves policy
was directed at a number of objectives. The first was to prevent
acquisition of prime native land by settlers through dubious forms of

r0 Covcrnment protcction was most evrdcnt during thc dcpression yearc cspccially rn the I 930s; Sce thc
Agnculturil Advanccs Ordtnance (No. I 2 of I 930), the Land and Agricultural Bank Ordrnance (No.3 of I 93 I ),
thc Agricultural Mortgagor s Relref Ordinancc (No.35 of 1934) and the Farmers Assistancc Ordinancc (No.l8
of 1936).
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pfivate "agreements", "tfeaties" Or "COnCeSSiOnS" With ChiefS and

iraditional Elders as had indeed happened elsewhere in colonial Africarr.
The second was to facilitate simpler and more efficient control and

administration of "natives" by the colonial government' It would nO longer

be necessary to Spread resources over vast areas of land occupied by

migratory or semi-sedentary populations. These would now be

adtninistered in ethnically defined and exclusive boundaries under their
own or modified form of "native authorities".r:The third was that close

administration of reserves in "outlying" areas of the territory also operated
,.. protect European settlements in contiguous areas from invasion by
pastoral communities. This was achieved through the declaration of
;'closed districts"r3 mainly in the ASALs of Northern Kenya.

73. The fourth and perhaps most important objective of the native

reserves policy was that it made labour recruitment easier for the hoards of
agents charged with securing its continuous supply for Europeans farms.

T-o ensure ihat labour would indeed be available, elaborate legal and

administrative infrastructure was quickly put in place for the purpose.

These included crude taxation measures, coercion and aggressive
recruitment in areas settled by indigenous inhabitants. As early as 1919, a

circular issued by the colonial administration made it clear that the

primary duty of colonial administrative officers was to sequre labour for
European farms, not to promote development in the African areas.

The eJfects of subser-vience

74. The native reserves and similar policies had important impacts on

African land relations; several of which are worth enumerating here. First

they led to severe destabilization of social and production relations in the

Afiican areas; these being founded as they were on community access to
and control of land. An important factor in that debtabilization was the fact

that the settler economy survived essentially by depriving its indigenous
counterpart of its most valuable human capital - its able-bodied men and

*omen.'o That in turn substantially weakened overall social and political
authonty in those areas.

" Mrny such trceucs had bcen concluded in Tenganyike. Nyasaland and Rhodcria lo tncnlion hut a few. Scc for

cxamplc. Millcr. C. LnnrticEnrss. Wcstlands Sundrics, Nuirohr' 1971.

rr Thc fint rcscrves gazcncd undcr the Cnrwn lands Ordinancc l9l 5 in 1926 con\r\tcd ()l I 4 land untts

rescrvcd for African occupatton. That rcscrvation, howcvcr, was nol crclusivc, a prtvtlcge which came only tn

1938 whh thc pmmulgation of rhe Kenya (Nattvc Arces) ordcr-in-councrl of that ycar

trThis was done undcr thc Outlyrng Districts Ordinancc No.S of 1902.

rt Scc gcncrally. Van Zwanenbcrg, R. M Colonrel Caprtalism and Lahour rn Kenya. l9l9-la3a- Ea(t Afrrcan
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75. Second, by confining communities to specific enclaves and
denying them opportunities for technological adaptation or market
adjustments, colonial land and administrative policies led inevitably to
serious land deterioration in the African areas. This was compounded by
official neglect and even hostility to indigenous agriculture as a viable
economic enterprise and systematic exclusion of African produce from
official marketing channels.rj

76. With increased population pressure and consequent food demand,
the traditional equilibrium between land availability and patterns of its
use, which was usually maintained through territorial expansion and
shifting cultivation, was no longer possible. That also tended to intensify
competition for land resources among ethnicities, clans and lineages
leading inevitably to disputes and social fracture.

77. Third, in the absence of a clear framework for the evolution of
African land relations, no organised regime of indigenous proPerty law
was able to emerge. Indeed customary law was not only relegated to the
sphere of "foreign law" which in any litigation would need specific proof,
it was systematically discredited in legislative enactments and judicial
proceedings throughout the colonial period.'6

78. The perceived inability of customary land law to meet the
challenges of contemporary agriculture is, to a large extent, a function of
that disposition.

79. Fourth, and finally, the massive displacement of indigenous
populations as a result of the establishment of colonial economic and
political structures was to become a critical question in the post-
independence political settlement. Indeed that factor alone defines the land
question in Kenya and elsewhere as "the last colonial question" that must
be resolved.

Colonial Responses

80. Some attempts were made by colonial authorities to address these
issues.rT These weie, however, undertakert in a policy context which

|5SecalsoVrnZwancnbcrg,R.M.'@,EastAfricrnPrrbllshingHotrsc'
Nrirobi, 1972.

16 Scc Okoth-Ogendo, H.W.O, Thc Tmgic African Comnmns: A ccnllry of crpmonation sunPrcslion aO4

subvcrsiorr, kcynotc addrcss at I Wortshop on Public lntcrest lrw rnd Community - Bascd Propeny Righs
hcld in Arusha, Tenzenia, August t-4,2m0.

r? Scc Okoth-Ogcndo, H.W.O.'Africrn Lend Tenure Rcform", in Heycr, J. J. Mailhl end W. Scngr '
Agriculnmt ltevclopment in Kcnyr An F^onomic Ase.ssm.nr, Oxford Univcrsity Press, Ndrobi, 1976.
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assumed that what was happening to African agrarian systems were
simply manifestations of their inherent contradictions.

81. The victim, most colonial administrators argued, was indeed the
perpetrator of those impacts! Three important interventions were
consequently made with that perspective in mind. The first involved
programmes designed to decongest the African areas through resettlement
on vacant "Crown" or reserved land, and reconditioning of degraded land.
To plan and finance these procedures, a Development and Reconstruction
Authority (DARA) was set up in the mid 1940s assisted by an African
Land Utilisation and Settlement Board (ALUS), later renamed the African
Land Development Board (ALDEV). For a wide variety of reasons, these
programmes never succeeded. Some of these included the inherOnt
unsuitability of the land ear-marked for resettlement, the coercive manner
in which the reconclitioning schemes were administered, and general
cultural aversion to the dislocation of families, clans and lineages in the
process of resettlement.

82. The failure of land development and settlement schemes as wel.l as

increased political activity and violence fueled by land pressure in the
African areas led, inevitably, to the search for new interventions. One of
these involved strategies designed to improve production structures and
infrastructure through the provision of limited extension services and new.
if rather simple, technologies. These strategies, however, were essentially
expeqimental, being targeted only to the so-called "better farmers" chosen
for their loyalty to the colonial government, and.some ability to absorb the
costs of those interventions. These were the target groups which were also
permitted to engage in cash crop farming on a limited scale.

83. The expectation of colonial authorities was that the African
farmers would, through some sort of osmotic process, absorb the benefits
of experiments conducted by the "better farmers". This never really
happened, particularly since no attempts were made to integrate these
interventions into the overall colonial economy. The contribution of these
strategies towards the alleviation of widespread poverty in the'African
areas even among the "better farmers" themselves, was therefore minimai.

84. The most comprehensive interVention, however, came in the mid
1950s in the form of reform of African land tenure. This particular
intervention started in 1954 when the colonial government published a

i
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white paper on the "lntensification of African Agriculture" through, inter
alia, rndividualisation of land tenure. The "swynnerton Plant'r8 as the
intervention came to be known, was based on the assumption that African
land tenure systems were, by virtue of their community orientation,
inherently incapable of facilitating the development of modern agriculture.
The solution, it was argued, Iay in the conversion of those systems to
individualised tenure arrangements. This is the origin of tenure reform in
the Trust land areas. In the high and medium potential areas this
programme remains central to agricultural development strategies in
Kenya today.

Essential Characteristics of the Land Question
The l-egacy o! History

85. The argument that has been presented above is that the land
question in Kenya was for over a century shaped by economic, political,
social and legal paramcters. These, in turn, point to the essential elements
u'hich colonialism stamped on that questlon.

86.- First, since the economy was dependcnt on land, issues about
tcnurd, access, distnbution and rcgulation of use, were always at the centre
of. that qucstion.

87. Second, congol of that ccononty emerged, ovcr time, as an
important basis ol'administrative and political powcr. The land question
was in that sensc an important political issue throughout Kenya's history.

8U. Third, thc continuing ncxus trctween land and social structure in
African agrarian relations also nreant that the land question was an
important issue lirr the Afl'ican economy as well. Fourth, and finally, as
the settlers thcmselves rcalised quite early, thc land question, as it was
then evolving, ncedcd to be secured in law, not only_to give it legitimacy,
but also to entrcnch it. A legal advisor in the Briti.sh Foreign oTrice trao
warned as early as 1899 that the administration of land, "iInot prit on legal
lines may give rise to much future trouble".r')

89. That explains the excessivc, if sometimcs, pretentious legalism
wrth which decisions gffecting land at every stage of development were
taken. Thus the Iegal infrastructure involving land becarne extremely

r'SwYnncn()n. 
R I M A Plan to lnte'nsrlv thc l)crtlonnrcnt ol Allrc.rn ,,\qrrcrrltrrrc rn Kcnvr. Grxcrnrncnt

Prrntcr. Narrohr. 1955

'' Scc gcncrallt,O[orh-Ogcndo. ll \\ O Tg.Ortrs trf'rhc ('*
Kcn\.r. r\('TS Prcsr. N.rrrohr. I991

l9



comprehensive. At the time of independence for example, there were three
substantive regimes in property law20 governing land of various tenures,
five registration systems,2'and an elaborate structure of administrative
agencies dealing with land and related issues. The purpose of that
infrastructure was to perpetuate a dual system of economic relationships
consisting of an export enclave controlled by a small number of European
settlers and a subsistence periphery operated by a large number of African
peasantry. Specifically, that duality was manifest, in terms, inter alia of
the following characteristics :

o systems of land tenure based, in the one case, on principles of
English property law and, in the other, on a largely neglected
regime of customary property law;

o a structure ef land distribution characterised by large holdings of
high potential land, on the one hand, and a highly degraded and
fragmented small holdings on the other;

o an autonomous and producer controlled legal and administrative
structure for the management of the European sector. as opposed to
a coercive control structure for the African areas; and

o a policy environme+t designed to facilitate the development of the
European sector of the economy by under-developing its African
counterpart.

The I ndependence Settlement

90. It was expected that the transfer of power from colonial authorities
to indigenous elites would lead to fundamental restructuring of that
legacy. This however did not fully materialise. Instead what happened was
a general, re-entrenchment, hence, continuity of colonial land policies,
laws and administrative infrastructure. Explanation for this lies primarily
in the conduct of the decolonisation process itself and the opportunity
which it accorded the new power elites to gain access to the European
economy."

r Namcly. thc rcgimcs establishcd by thc Transfcr of Propcny Act of tndra. t 882. rhc Rcgistcrcd Land Acl
(Cap.300). rnd Customery Lrw.
2r Nrmcly thosc operating undcr thc Rcgrstratron of Documcnts Acr (Crp.285) rnd rhc Rcgrstntion of Trtlcs
Act (Crp. 281), thc Govemmcnt Lrnds Act (Cep.280), thc Lend Trtlcs Act (Cr;t.2t2) and thc Rcgistcred Lrnd
Act (Cap.300).
22 

See Wasscrman,C. "Thc lndcpcndcncc Barcain: Kcnvan Europcans and rhc Land Issuc,"
1960-1962. Joumal of Commonwealth Political Studies, 1973, Vol. ll No. 2.
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91. As earll,as thc 1950's. colonial authorities had realised that the

lnost optinlunt plotCction lbr u,hite settlers was the incorporation of th'e

cnrcr-!irr-u politically activc Al'rican elite into the principles of colonial
agricirlturc.. This is thc rcilsoll. lbr example. wlry Swynnerton's blueprint
uas dublrccl l plan ltrr thc lntcnsif ication" of African agriculture. It also

cxplailts tltc ntittty dcvcloplncnt schemes accompanied by extensive
organisatiorr ol'produce nrarkcting that wcrc instituted in the African areas

crpccillly in thc vcry volatilc Kikuyu country. A new Agriculture
Ollclilturcc prorttuluatcd in 1955 sct the legal framework for these

irrcorporati,rir pr,r.icctt lry stipulating that access to governmcnt assistance

altd suhsiclics rvould lrcncclirrtlr bc based. not on racial categorics, but on

lcrcts ol'ilrcon'rc ohtuincd l)'om agriculture. The colonial authoritics were

conrinccd that ortcc l'irrtrly inductcd into thc settlcr economy, thc African
clitcs would bc prcparcd to del'cnd it aftcr independence..

92. With that stratcgy in place, colonial authorities proceeded to

ncgotiutc a power transl'cr arrangement based on thc principle that the

sctitcr cconomy would not bc dismantlcd or otherwise dcstabilised' The
l'inal outcolnc ol'tlrat ncgotiation was an indcpcndencc settlement plan that

provitlcd lirnitcd scopc lirr land rcdistribution by rcmoving racial barricrs
io lancl owncrship in thc scttler arcas, whilc at thc same timc confirming
an<I sal'cguarding propcrty rights acquircd during thc colonial pcriod. The
,ln. ,*p.-.t ol'thi plan consisie<l of land'rescttlcmcnt sthcmcs dcsigncd as

nruch to takc thc li<l ofl'prcssurc for land rcdistribution exertcd by the

lancllcss and squattcr, as to introduce thc African clitc dircctly into thc
scttlcr ccononry. This was thc primary rationalc lbr thc Million Acre,
"Yctrnran". and "Z" schemcs ttf the eurly 1960t-s und the "Squatter",
"Haraka". and similar prograntmcs towards the enil of that decade. These

soon gave wuy to nlore organized market-driven redistribution
nrcchanisms supportcd by thc Land and Agricultural Bank (later merged
with a revanrped Agricultural Finance Corporation) and thc Agricultural
Dcvetoprnent Corporation. Entry by the elites into and consolidation of
intcrest in the settler economy alier indcpendengs through the above
programmcs and privatc purchase ensured not only that they now had

sufficient stake in it to bc ahle to protcct and det'end it. but also that the

nrachinery of thc State would continue to be used to support development
in that sector. The ell'ccr ol'this is that the hulk of State resources allocqted
to the agricultural sector continued to llow to that economy.:'

I I 
t )lorh-{ )gcn.lo. I I \\ .( ) rn fug15-!i1g..1$95.L1 tp crt.
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The Conternporary Situatiort

93. A number of developments in the last forty years have brou_shr the
land question into rr'rucl'l sharper focus than it was in 1963. The tirsr of
these is rapid population growth, particularly in the small fann secror.
formerly known as the "Trust land" areas.

94. An important effect of this has been severe land pressure and
fragmentation of holdings in many areas of the country. These areas
include most of Central and western Kenya. and the Eastern slopes of
Mount Kenya. The second is the persistent spread of HIV/Aids pandemic
throughout the country and its impact on land use and productivity in the
rural areas. Emerging trends are suggesting that HIV/Aids has nor merely
reduced the capacity of the rural labour force for work in agriculture. it has
also led to widespread abandonment of productive land in many parts of
the country. Land abandoned or vacated by the high incidence of mortality
due to HIV/Aids is not easily recycled into production due to the fact that
such Iand remains held of particular communities or ethnic eroups. The
third is the general deterioration of production and productivity in all areas
of the country particularly in the large tarm sector. Quite clearly many
Kenyan land owners do not appear to have devcloped a prot'essionar
calling for farming.

95. The fourth is the systematic breakdown in land administration and
Iand delivery procedures throughout the country, top-down over-
concentration and over-centralisation of management and administration
of land and inadequate participation by communities in the governance
and management of land and natural resources. The fifth is rapid
urbanisation leading to uncontrolled development and general disregard
for land use planning regulations in those areas. The sixth is creeping
desertification especially in the ASALs due, intcr alia, to global climate
change. The seventh is general poverty which is due to lack of capacity to
gain access to clearly defined, enforceable and transferable property
rights. Enabling access to such rights in the land context is therefore one
means of addressing poverty and hence puts the land question into focus.
The eighth is the multiplicity of legal regimes rhar relate to land. The ninth
is gross disparities in land ownership and gender discrimination in
succession, transfer of land and the exclusion of women in land decision
making process. The tenth is itre confusion caused by involvement of
unauthorised persons in land matters. The eleventh is the poor
managenrent of essential infrastructure that inhibits sustainable

(
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development of rural'areas, particularly roads, communications, power
and water supplies.

96. The impacts of these developments have been many and varied.
The more important of these include:

a severe land pressure manifested, inter alia, in terms of
fragmentation and sub-economi,c parcelation of land particularly in
the high potential areas of the imall farm sector and changes in
land use patterns;

a deterioration in land quality as a result of'poor land use practices;

o twin issues of squatters and landlessness;.

o unproductive and speculative land hoarding, especially by the elite;

o disinheritance of women and at times, biased decisions by disputes
tribunals, committees and boards;

o under-utilisation and abandonment of agricultural land especially
in areas severely ravaged by the HIV/Aids pandemic;

a poor health, malnutrition, non-productive labour force leading to
low economic growth and productivity;

a uncontrolled urban squalor and, especially, environmental
pollution as a result of lack of proper solid and liquid waste
disposal;

t severe tenure insecurity due to the existence of overlapping rights
especially at the interface between rural and urban areas;

O wanton destruction of forest, catchment areas and areas of unique
bio-diversity;

o severe competition between wildlife's needs and those of human
sgttlements;

a more recently, inter-ethnic resource conflicts especially in areas
originally expropriated for re-settlement; and

a confusion of the public by the many land statutes.
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The Need For a Land PolicY

97. Immediate and sysernatic attcntittrt to the land qucstion. in all its
manifestations, both historical and conternporury..is clearly ltecessary if its
social, economic. cultural and political rantil'icittiotts are to be fully
addressed. What this requircs. in thc l'irst instancc. is colnpt'ehensive land-

policy development. Although poticics indeed cxist on various aspccts of
itre tanO quesiion. rhese are eclectic. sectoral itttd incottclusive in many

respects. Besides. as much policy as lnay be discerned fl'onr the large body

of iegal and institutional struclures governing land and related resources,

is lar-gely out.of touch with contemporary research and discourse in land

deveiopment both regionally and internationally. A rationalising
framework consisting .,f a comprehensive set of policy principles is

therefore necessary.

I
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CHAPI'ER 4

A I,AND PoI,ICY I.'I{AMI'WOIIK I.'0R KI'NYA

Conceptual Paramctcrs

98. Thc dcvclt)pmcnt ol' land policy rcc;uircs conccptual clarity at
sevcral lcvcls. Firstly. thc contcxt-giving risc to policy dcvckrprncnt nlLtsl
bc I'ully cluboratcd. In thc casc ol' Kcnya thar contcxt is dcl'incd hy a
numbcr of paramctcrs. chicl'atnollg wlrich arc:

i the centrality ol'land in thc ccon<lmy:

o the political scnsitivity ol'land as outlincd ahovc:

a the social and cultural complcxity ol' thc luntl qucstion.
particularly thc fact that lbr many cornmunitics land rclati<tns
are also social relations as land assulncs ntany lorms that ordcr
relationships betwccn peoplc, both thc living and thc dcad;

o thez overall govcrnancc l'ramcwurk in which land issucs arc
played out and resolvcd.

99. Secondly, account must be takcn ol' othcr macro and micrul-
economic policies affecting the land scctor. Thcsc includc policics on
industrialization, the environment. inl-rastructural dcvclopntcnt, urbani-
sation and more recently poverty reduction and Aids impact intcrvcntions.
The success or failure of the rcsolution ol'thc land problcms in Kcnya's
future developmcnt will to a largc cxtcnt dcpcnd on thc succcss or
otherwise of these othcr policics.

100. Thirdly, an adequate franrcwork for land policy devclopmcnt must
take into account the current international discourse on land and thc
environment. The concern here is to ensure Lhat cmcrging global
principles are incorporated irito and domesticatcd as part of nationil land
policy.

l0l. Finally, land policy principles must addrcss not only specific
components of the land question, but morc importantly, thc cssential
values which socicty seeks to promote or preserve. Ultimately, it is thcsc
values which define optimum and sustainable land development.
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The Process of Land Policy Development

102. Policy development is a deliberate act that involves a number of
steps not necessarily in sequential order.r The first of these. usually is
public enquiry guided by clear terms of reference set by the State. The
second is public debate on the conclusions arrived at through that enquiry.
The third is the formulation of principles reflecting public consensus
arising from that debate, and the fourth, is authoritative determination of
policy which can then be used as a basis for legislation or administrative
decision-making. Only in Tanzania have all these steps been taken in that
order. Most countries in East, Central and Southern Africa have not been
that systematic. Nonetheless, it is clear that in those countries where land
policy instruments have been developed, the process of development has

been information based, interactive, participatory and issue-oriented. Land
Policy development in Kenya must pay attention to these factors.

Land Policy Principles for Kenya

103. Provided below are guidelines for the development of a

comprehensive land policy for Kenya in accordance with the parameters
previously set out. This is done in the context of specific issues some of
which were raised by the public,.which an adequate land policy should
address..The most important of these relate to the goals, objectives and
principles of land poli:y; sovereignty over land, the classification of land,
land tenure, tenure ofland based resources, productive and sustainable use

of land, management'and development of land, land rights delivery, land
administration and the settlement of land disputes. These are analysed
sequentially in the following chapters.

The Overall Goal, Objectives and Principles of Land Policy

Diagnosis (analysis of issues)

104. The design of an adequate land policy must in the first instance
draw its goal, objectives and fundamental principles from the overall
national development framework and strategies of the country. Land
policy must in this regard identify the specific issues which the land sector
is expected to address as its principal contribution to that development.
Oveithe years Kenya has, in numerous documents,2 set out a number of
development.policies towards which various sectors of the political
economy are expected to strive. These include industrialisations t h e

'Scc Okoth-Ogcndo, H W O "l 'nd PolicJ ncvelopmcnt in Ersr rnd Soullidn Afnca- An analysi\ ofdnvc6- prtrcssG and

ourcomcs " Papcr delrvcrcd at an rntcrnatronal Confcrcncc on land polrcy, Capc Town, South Afnca, 1998.

2 For cxamplc in devclopmcnt plans gorng back to thc early l96Os
3 Thc Scssronrl Pagcr No. 2 of I 496 on Indusnigl Tnnsformrtron to thc ycar 2020, Covcmment Pnntcr.

!
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modernisation of agriculture,{ the environments participatory governance,u
urbanisation,' tourism,8 and, more recently, poverty reductione and
HIV/Aids impact interventions. r0

l0-5. Although the attainment of the overall objectives of these policies
could remain elusive, due to the general economic recession that has hit
the country, they, nonetheless, give a clear indication of the country's
long-term aspirations. More importantly those policies identify the land
sector as an important catalyst in the attainment of the specific goals.

Policy Principles (Goal and Objectives)

o the goal of land policy in Kenya should be to establish a
framework of values and institutions that would ensure that
land and associated resources are held, used and managed
efficiently, productively and sustainably;

. the overall objective of land policy should be to establish a
land system that is economically eflicient, socially equitable,
environmentally sustainable and operationally accountable
to the Kenyan people; and

o the specific objectives of land policy should be to facilitate:

o efficient, transparent and participatory land
administration and management system;

o adequate infrastructure should be developed and
maintained to facilitate productive land use;

o protected and other ecologically sensitive areas should be
conserved, managed and protected, efficiently, effectively
and sustainably;

o equitable distribution and access to land and associated
resources;

o security of land rights within and across generations;

4 The Minrstry of Agriculturc and Rural Dcvcloimcnt is in thc proccss of prcparing an agricultural sector

stratcgy papcr.

5 There are numerous policy documcnLs on the cnvironmcnt in addition to thc reccntly enacted Environmental

Managemcnt and Coordination Act 1999.

6 Most polcy documents now mainstrcgn issucs of govcmance; sce for cxamplc Chaptcn 2.7. 7 and 8 of the

National Dcvclopmcnt Plan 2002 - 2008. oplll
7 Sec chapter 2.10 ofthc National Dcvelopmcnt Plan, 2002-2008 op.cit.

8 scc Chaptcr 4 of thc National Devclopment Plan' 2002 - 2008' op'cit.

9 Scc thc Pover(y Reduction Strategy Pancr, Covcrnmcnt of Kcnya, Nairobi 2001.

l0sccArdsinKenya.BackgroundProjectionslmpactlnterventionsPolicy,sixthedition,200l,Nftnistn ot'

Hcalth, Covcmmcnt of Kcnya.
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. cllicicnt and ordcrly Iand usc planning and devclopment
ol'public land rcsourccs to promotc rapid socio-cconomic
clcvclopnrcnl;

o cllicicnt :rnd cosl clltctivc dclil,crv ol'land rights;
o srrcially ercccplablc resolution ol'land rights disputcs;

o dtvclttpmcnt ol'cllicicnt and sustainablc inl'rastructurc;
. cl'licicnt and cost cl'l'cctivc dccision ntaking in tcrms thal

arc sociallv accountalllc and rcsponsile to changcs in
tcchnologirs ol' production ;

o tlrc sound conscrvalion, munaj;cnrcnt and protcction ol'
pnrtcclcd :trcits such as r*ildlilt sanqtuarics, lirrcsts,
coastal and nrarinc zoncs, u,cllands , watcr catchnrcnts,
:tnd olhcr ccokrgically scnsitivc itrcas;

o gcndcr crluit1,;

o adc<luatc inl'rastruclurc should bc dcvckrpcd and
ntairrlaincd to lacilitalc productivc land usc; and

o prolcctcd and other ccokrgicalll' scnsitivc arcas should bc
conscrvcd, ntanagcd and prolcctcd, cl'licicntlr,, clll.ctir clv
and sustainabll'.

l0(r. 'l'ltc lirtttlntttctttitl prilrcrplcs ort u'lrich thut soal lrrrd o['ricctivcs
sltould hc lirrnrrlctl urc llt:rt: -

o sincc land is thc comnron hcritergc ol'all Ken-l.ans, it is thcir
drrt1, to cnsurc that it is rcsponsibly adnrinistcrcd. ntanagcd
and productivcll' uscd:

a all citizcns ol' Kcn1,a. irrcspcctirc ol'gcndcr. slrould havc
cqual opportunit.v of acccss to thc land, u hcthcr this is
througlr lhc nrarkct, or through anv svstcnt ol'inlrcritancc,
custonrarrv rlr statutrlrr,;

a it is thc dutl ol'public ol'ficcrs to cnsurc that terncr is
adnrinistcrcd transparcntll,and tlrat thcl.rcnrain
accountable to Kcnl,ans at all tinrcs:

a sustainable nlanagcnrcnt ol'land is a prcrc<;uisitc to sccuritl,
of acccss to that land. htncc p(x)r or unproductivc land usc is
unacccptablc;

a cflicicnt opcration ot'the land rights nrerrkct at all lcvcls is
fundamcntal to land dcvclopnrcnl hcncc nrarkct distortiorrs
of whalevcr naturc. lcgal oi othenrisc, nrust bc clinrinatcd;
and

(
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a comprehcnsivc land use planning and fidelity to thc plan are
intcgral to land dcvclopmcnt cspecially in the urban and
pcri-urban areas.

Principles Regarding Sovcrcignty ovcr Land

107. One ol'the tnost lundamental issues which land policy nrust clarify
is the question of sovcreign conlrol of land rcsources. Kcnya, along with
all lbrmer British colonics, has inherrted a hody ol'tlreory which rcgards
this issue as an intcgral part of politicaliurisdiction. ln nrorc recent times,
lrowcver, that perspectivc has come under serious questiott.' '

108. Thcre arc at least lilur aspects to this issue. Thesc are, the ltrcation
ol' raclical title. thc powcr ol'compulsory acQuisition , thc sCope of the

rcgulatory power of thc Statc, and the systcnl of dcrivation of title.

Thc Location of Radical Title

Diagnosis

109. The inrportancc ol'the issue as to wherc ultimatc or radical title
should be located. is that this is what determines thc derivation, security
and the integrity of land rights. This is the reason why colonial
expropriation ol' land started with the resolution of this issue. Note has

becn taken of the fact that outside the Ten-Mile Coastal Strip, colonialism
had relocated radical title from indigenous comnlunities to the imperial
sovcreign thus making the lormer tla jure tenants at will of the latter. After
intense political pressure, however. radical title to land reserved for
Al'rican occupation was, in 1938, severed from the colonial sovereign and

transferred to a Trust Board set out specifically for that purpose. Radical
title to areas not so reserved, then classified as 'Crown Lands', remained
in the colonial sovereign, irrespective of the nature of the title granted to
the landholders.

I10. The position in the Ten-Mile Coastal Strip was slightly different.
Radicat title to land recognised as privately held under the Land Titles
Ordinance was, arguirbly held by individuals identified under that
legislation. The rest was appropriated to the sovereign. At independence,
radical title to land occupied by Africans including small pockets of land
in Kwale and Kilifi, now styled Trust lands was again relocated from the
Trust Boardr which was abolished, to county councils. Crown land, now
styled "Government Land", was held of the Government.

I I l. Further confusion was introduced into this matter by the

Swynnerton reforms which introduced a new form of land holding called

rr Thc most recenl attack on rhat Jrcrsporctive is tn Uganda's 1995 Constrtutron and l99E Land Act
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"absolute proprietorship". One effect of the registration of any part of
Trust land in absolute proprietorship is that it does not extinguish radical
titlc held by the county council in respect of such land'2but it merely vests
in the registered person the absolute ownership of the land.r'

Policy Principles

ll2. That issue should be resolved in accordance with the following
principles: -

o all public landra should vest in, and be held of, a national
institution on behalf of the people of Kenya, created by
legislation and entrenched in the Constitution;

o the core functions, duties and powgrs of the national
institution should be defined in the Constitution;

o all private land whose registered title was derived from or
granted by the Governmen( should vest in and be held of the
national institution and all private land whose registered
title was derived from Trust Land should vest in and be held
of community based institutions created by legislation and
entrenched in the Constitution;

o all commonsrs vested in county councils should vest in and be
held of community based institutions created by legislation
and entrenched in the Constitution.

The Power of Compulsory Acquisition

Diagnosis

I13. The power of compulsory acquisition is concerned with the issue
as to whether the State should have the power to extinguish or acquire any
title or other interest in land.for public or any other purpose. A subsidiary
aspect to this issue is whether any organ, other than the State itsell should
have such a power.

I14. The power of compulsory acquisition is dtrived from the feudal
notion that as sovereign, the State holds the radical title to all land within
its territory. Acquisition of land is, therefore, regarded merely as a form of
re-possession by the State of that which is its own. In Kenya, the power of
compulsory acquisition is as much a derivation of the theory of

': See sectron l?0 ofthe Constiturion of Kenya.

" See sectron 27 ofthe Regrstercd Land Act (Cap -100)
rJ Sec dcfinrtion of"hrbhc land" underclassificatron by Temrory under parcgraph 122
15 scc definirron ofthe "commons" under classrficatron by Terrirory under paragraph, 122.

t
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sovereignty as it is from the Constitution. Thus Section 75 of the

Consti,tltion provides inter alia, that no property or interest of any

description miy be compulsorily acquired unless the taking is necessary in

the inierest of defence, public iafety, public order, public morality or the

promotion of the publit benefit; the necessity, therefore is such as to

affora reasonable justification for any hardship arising from such taking;

and law exists forlhe prompt payment of full compensation in respect of
that taking. That po*ei is vlsted only in the State and is, under the Land

AcquisitiJn Act (Cap. 295) exercisable on its behalf by the Minister acting

through.the Commis.sioner of Lands. As regards Trust Land, Chapter IX of
the ionstitution permits a modified and rather simplified form of
acquisition referred to as "setting apart" which may be actiyated by the

Head of State or county councils.

Policy Principles

115. Because compulsory acquisition is such an important power, it
should be delinked from isiues relating to the location of radical title. Its
exercise should therefore be guided by the following principles: -

o the power of compulsory acquisition should vest, and vest

only in the State;

o the conditions necessary and.suflicient for the exercise of
that power in respect of any category of land or interest
therein should bC clearly defined by law and should, in
addition, provide for consultation with the local community
or land owners including cities and municipalities;

. the law should provide that preparation of an
Environmental Impact Assessment should be part of a

feasibility study before any compulsory acquisition or setting
apart is- commenced if the project will have significant
impact on the environmentl

o the law should estabiish a single mode for the exercise of that
power irrespective of the tenure category in respect of which
the land is held;r6

o a uniform set of principles for the determlnation of
compensation should be applied to all categories of land
acquired irrespective of their tenure status;

'"Thrs means thal evcn rf thc categorv of "Trust land" were to contlnue. the proccdure of "scttiqg apan" of land

would bc abolished.
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o the law should prohibit the taking of possession of any land
or interest in land acquired, before full and fair
compensation, either in cash, or in terms of land of
equivalent value or size is made; and

o where the public purpose or interest justifying the
compulsory acquisition fails, the law should providc filr the
original owners, or their desccndants, of thc property or
interest to be given first option of restitution on condition
that original compensation is rcfunded.

The Scope of the rcgulatory power of the State

Diagnosis

I16. Thc regulatory power of the State derives l}om its residual duty to
ensure that prc'prictary land use does not sabotage the public well'arc.
Indeed that powcr is no more than an extension of the doctrine of puhlic
nuisance. Its purpose. therclbre. is to suppress or limit the use of privatc
property while in thc owner's hands. in order to protecr public welfarc
}om dangers arising frorn its misuse. As is the case with compulsory
acquisition. the regulatory power of thc State is firmly anchored in scctiorr
75 of thc Constitution. This power has not been use<I extcnsively to
control or otherwise regulate the use of agricultural or urban land and to
enlirrcc sustainable environmental land use practices throughout the
country. Currcntly the country has no clear land use policy to guide
development.

Policy Principles

ll7. The regulatory power of the State is no longer merely an incident
ol-political sovereignty. lts legitinracy is now derived l'rom thc
Constitution. lts cxercise thercfore should be guidcd by the following
principles: -

o in addition to the State in its corporatc capacity, all
planning authorities in the country should have the
inhercnt power to regulate thc use of land in the public
intercst;

o legislation cmbodying that power may be gcneral or
sectoral but must, in either case, establish clear standards
which overridc proprictary land use practices, and which
landowncrs, occupiers and holdcrs of interests in land
wdnld be required to comply with;
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a such legislation should embody international and national
policies relating to the sustainable use of land and the
prcscrvation of environmental values;

t thc cxercise of the regulatory power at any level should
take into account local or community values on land use

and cnvironmental management; and

o any law or by-law exprcssing the regulatory power of the
State or of a planning authority, should, in addition to the
usual procedurcs of publication, be fully and effectively
discusscd by the public or by local communities before they
arc enacted or promulgqted.

Derivation of 'l'itlc

l)iagnosis

ll8. Thc issuc ol'dcrivation ol'title rclates to the nrodalitics through
rvhich land rights ol'whatcvcr ciltegory. arc creatcd. acquired or otherwise
originatc ll'ortt radical titlc. Without addressing this issuc directly. a

nurnhcr ol'.iurisclictions ntcrcly dcclare that land rights tnay be held in
iiccordancc u'itlr spccil'ic lcnure catcgorics. The all-igrportant question of
how acccss t<t thosc catcg()rics nray bc obtained. is thus not addressed. In
Kcnyu llnd rights nray bc dcrivcd li'onr radical titlc in onc of several ways.
Thc l'irst is by gran( ll'onr thc Statc: thc second is through nrcnrhcrship in
thc cornnrunity that rcco-urrizcs thc principlcs ol'custornary law and. the
tlrird is thrcugh thc proccss ol'ud.ludication and uggistration. Rights thus
lcrluircd rnay thcn hc transl'crrcd. transrttittcd or othcrwise disposed ol'tt't
othcr partics. Dcrivuliort. Trr'r'.r<'. is. thcrclorc. not a pr<lblcnt. What is
prohlcnratic'is that thc cxtcnt ol'land rights sccurity varies rvidcly li'ortt
()nc to unothcr systctlr ol'dcrivation. For whilc rights obtainctl by way ol'
Statc gnrnt or rcgistriltion alicr ad.judication. ilrc tcchnically sccurc. that
sccurity is solnctintcs c()nlprorniscd whcn those,ltghts arc transnrittcd
l'rrlnt onc gcncration tt\ anothcr in accorduncc with cust()ntary law rulcs ol'
srrcccssioll. Sinrilarly. itltltouglt land rights ohtained hy rcastltt ol'
conrnrunity nrcnthcrship are alrvays socially sccurc. this is olicn ol'littlc
vtlrrc in thc c()ntcxt ol'corttntcrcial transitctions.

ll9. Thcrc is ncccl tlrcrclorc lirr institutiorrs to bc cstuhlislrcd hy
lcgislation und cntrcnchcd in thc constitution ll'orn rvhich all land rights
uill originatc ilt both ltatit)nal and corturtuttity lcvcls to ctlstlrc that itll
sy.stc rns ol' dcri vat iort ol'.land ri ghts ctltt l'cr adcquatc secu rity.

I
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Policy Principles

120. To ensure that all systems of derivation of land rights confer
adequate security, attention should be paid to the following principles: -

a all land rights, depending on tenure category, should
originate from either a national institution to be known as
the Kenya National Land Authority or a community based
institution to be known as a District Land Authority;

o the National Land Authority should devise a suitable
mechanism, whether documentary or otherwise, for the
ascertainment of land rights under each tenure category;

a a flexible mapping mechanism should be developed to
identify and map all existing customary land rights at
different levels, collective, household and individual;

a existing land rights obtained by grant or registration
should be deemed to have been derived from the National
Land Authority or District Land Authorities as .the case
may be; and

o the process of verification of land titles,.where appropriate,
should be commenced by the National Land Authority, and
a comprehensive register under each category, prepared
accordingly.

Principles Regarding Classification of Land

Classification by Territory

Diagnosis

l2l. Because of Kenya's peculiar history, radical title to land is vested
either in the government and classified as Government Land or in the
county councils and classified as Trust Land. That classification is a

reflection of the fact that since 1938, radical title to land has always been
and remains split between these juridical entities. "Government Land" oh
the one hand, consists of all un-alienated land in the country including
gazetted forests, national parks,'rivers and lakes, public roads and road
reserves, marine reserves, the territorial seabed, protected areas, and land
occupied by government or quasi-government institutions and
installations. It is important to add that this category also includes all land
held under private title i.e. freeholds, government leaseholds and some
absolute proprietorships created under the Registered Land Act (Cap.

14



300). "Trust land", on the other hand, consists of land held by County
Councils on behalf and for the benefit of persons ordinarily resident on
that land and some absolute proprietorships. The.size and location of
territorial units of Trust land have seen considerable variation in the last
seventy years.

Policy Principles

I22.That classification has outlived its purpose. What Kenya needs is a
property system based on the following principles: -

. Constitution should classify all land in Kenya simply as
public, commons or privatel

o Public Land should comprise all land currently held as
unalienated government land except such land within the
Coast Province that became Government land through the
application of the Land Titles Act (Cap. 282) (excluding
land within the boundaries of any City or Municipality and
the foreshore) and all land used or occupied by any
Ministry, Department or Agency of the Government or a
Statutory Corporation and all public roads and roads of
access as defined in the Public Roads and Roads of Access
Act (Cap.399) (whether gazetted or not), all rivers, lakes,
the territorial sea and the seabed and the reversionary
interest in all Government freehold and leasehold titles;

o The Commons should comprise all land currently defined
as:

Trust Land under the .Constitution and the Trust
Land Act other than land already registered under
the provisions of the Registered Land Act (Cap.300)
and all land that is currently unalienated
Government land within the Cdast Province that
became Government land through the application of
the Land Titles Act (Cap.282) (excluding land within
the boundaries of any City or Municipality and the
foreshore) and should include all land held by county
councils consequent upon a reversion of a freehold
and leasehold title;

held and managed as community forests, water
sources, grazing areas, and shrlnes ldentiffed as such
by specific communities; and

a

)

a
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. ceded to the commons by any process of alienation or
transmission.

. anY land registered in the name or reservcd for thc
purpose or use of a local authority.

o ^'rivate land should comprise all land:

o currently registered under the existing land
registration statutes including Group Ranches; and

o otherwise acquired by mechanisms which confer
exclusive occupation thereof.

Classification by Tenure

Diagnosis

123. Land tenure refers to the terms and conditions under which access

to land rights are acquired, retained, used, disposed of, or transmitted. An
examination of land tenure is therefore central to the formulation of an

adequate land policy. There are three ways of classifying land tenure
regimes in Kenya.

l24.The first is in terms of the location of the radical title (ultimate
ownership) to specific terntorial land units as indicated above, i.e. whether
"G6vernme4t" Or "TrUSt" land. AS a fOrm of tenUre, the classifiCation Of

land as "Government" has, erroneously or by design, tended to be

interpreted to mean that such land is "Private" to the Government and may
be, and has been in practice, uSed and disposed of as such. In as much as

there is no legal requirement under the Government Lands Act for the

Government to respond to any public obligation as regards the stewardship
or utilisation of land so classified, it is to be noted that Kenya's system of
government is patterned on the representative model, where the President

and other political leaders are elected by the people and the President is

vested with the executive authority to constitute offices and make
appointments to such offices or abolish them as situations may demand. It
could not have been the vision or desire of the people to elect
representatives into positions of authority merely for them to pursue

individual interests or be wasteftl of public property. It must at least be

implied that the people's representatives, both elected and appointed to the

Government, are put there to run governmental affairs and administer
public property including land prudently in trust or for the benefit of the

people.

125. The classification of land as "Trust" means, at least in terms of the

Constitution and the Trust Land Act, that such land must be held for the

I
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benefit of the people resident in those territorial units. The legal regime
governing tenure relations in all Trust land units is. therefore. customary
law. The vesting of both radical title and control in respect of Trust land in
county councils. coupled with the allocation of administrative
responsibility theretbr in the Commissioner of Lands, means, however,
that customary tenure principles are hardly ever respected. There are
instances of violation of the constitutional and statutory provisions relating
to the setting apart and adjudication of Trust land; overstepping by the
Commissioner of Lands of his agency mandate under the Trust Land Act;
and abuse of trusteeship and fiduciary obligations by county councils,
civic.leaders and council officials of their positions by causing alienation
of Tru'st lhnd contrary to the provisions of the Constitution and the Trust
Land Act. Indeed the constitutional contempt of Trust lands evidenced,
inter alia, by the lack of security for customary land rights particularly
those of women and its perception as a transitory dornain to be phased out
at the earliest opportunity through privatisation of ownership rights, has
led to the expropriation of community property in many parts of the
country.

126. The second way in which tenure regimes may be classified is in
terms of the legal regime governing land relations i.e. whether that regime
is statutory or customary. And the third is in terms of the quantum of
rights held i.e. whether as freehold, leasehold or commonhold. As in the
case with the first. these two regimes are also governed by distinct bodies
of law comprising their own unique modes of derivation, alienation and
ascertainment. As a result, the system of property law in Kenya remains
one of the most fragmented, complex and pluralistic in the region.

Policy Principles

l27.The problems of multiplicity and complexity of tenure regimes can
be eliminated if the legal incidents of public land, the commons, and
private land are defined in a single picce of comprehonsiverT legislation.
Attention should be paid in such legislation to the following principles:

a As regards public land,

o such land to be held by the National Land Authority in
trust for the citizens of Kenya;

o the National Land Authority to hold such land in terms
of specific legislation setting out the terms and
conditions of trust governing such holding;

'' Sce, for cxample, Uganda's knd Acr 1998.
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a clear procedures for allocation of public land that
would eliminate incidents of gender bias, misallocation
or multiple allocations be established by legislation and
rigorously enforced;

the State should provide for adequate infrastructure
prior to allocating public land the cost of which should
be borne by the allottee;

where proof of irregularity in acquisition of public land
is established any such land should not be protected by
the Constitution but should be re-possessed by the
National Land Authority without compensationl

under no circumstances should there be allocation of
protccted areas and reserved land such as forests, water
catchment areas, kayas, road reserves, public access to
beaches, fish landing sites, foreshore, wildlife corridors,
histnrichl sites and monuments among othersl and

where there is proof of disregard and abuse of existing
laws and practices relating to public land, the law
should provide for stiff penalties against the offenders.

a

a

a

a As rrcgards the commons,

o such land to be held by the District Land Authorities in
trust for the indigenous residents of the districts;

o clear procedures for allocation of 'land within the
commons that would eliminate incidents of gender bias,
misallocation or multiple allocation be established by
legislation and vigorously enforced;

o such land to,be held in terms of a legal regime based on
customary law principles which provide effective and
equitable land rights security for all holders, occupiers
and users without discrimination;

o where proof of irregularity in acquisition of the
commons is established any such land should not be
protected by the Constitution but should be repossessed
by the District Land Authorities without compensationl

o such land to be administered by District LanC
Authorities in accordance with principles of responsible
and sustainable management founded on cuitomary

{
I

/
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laws that d, n't discriminatc against u,rmcn, rhe llrrmd
principles of which should bc coclilicd;

o clcar orinciplcs be cstalllishctl in thc rclcvant tcgistation
dcfining thc donrains ,l' indivicluat antl crm.munitv
rights t, specific parcels .l'lancl c,mpriserl within thc
conlmons;

o proccdurcs for thc convcrsion of land c,mpriscd within
thc commons to public or privatc land, or rc-convcrsion
from such land categorics bc providcd; and

o whcrc thcre is pro.f of disrcgard and abusc ,l'cxisting
laws and practiccs rctating t, thc comm(rns, thc raw
should providc lbr stiff pcnalties against thc ,ll'cndcrs.

o As rcgards private land,
o such land t, he hcrd (rn tcrms that are crcarry

suhordinate to the doctrincs irf crmpuls{)ry acquisition
and the regulatory powcr of thc Statc;

o such land t, be cxclusivcly hcld, frccly alicnablc antl
transmissible without discriminati,n ,n grounds 

'f scx,
ethnicity or gcographieal origin; and

o such land to revert in the first instancc to thc District
Land Authorities or to the Nationar Land Auth,rity, in
conditions of eschcat or bona vacantia.

128. Broadly speaking, therefore, the substanrivc principics ol' land
tenure in Kenya, will continue to be govcrnccl by two lcgal rcgimcs,
namely, English Property Law as emboclicd in local statutcs ancl thc
customary land law ol'indigenous peoples. The principles ol'lancl tcnurc
set out below are based on this understancting.

Principles Regarding Land Tenure

Statutory Tenure Re gimes

129. There are at least three statutory tenure rcgimcs in Kcnya. Thcse
are frceholds, absolute proprickrrships ancl lcascholtjs.
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Freeholds and Absolute Proprietorships

Diagnosis

130. As a relic of feudalism, the freehold conngtes the largest quantum
of land rights which the sovereign can grant to an individual. Being helc
of the sovereign, however, the freehold is technically a tenancy hence
subject to resumption by the State. This means that, in theory any
surrender of a freehold interest on sub-division does not entitle the holder
to an automatic regrant of an interest of equivalent quantum. Nonetheless
the freehold interest is said, to confer unlimited right of use, abuse and
disposition. Typically, such interests are individually held, under either the
Registration of Titles Act, the Land Titles Act or Government Lands Act.

l3l. These technicalities may be of interest to an academic study of
freehold tenure. In practical tirms, however, such matters have little
impact. And while it may be argued that the State has generally left
freeholders to their own devices thus conceding that there is a more or less
absolute estate, an examination of the laws shows that there has been
continuing erosion of such "rights" if they ever existed. The introduction
of directives under the Agriculture Act, planning legislation, soil
conservation practices and land control legislation, all show that
freeholders had and have no such total freedom of choice when it comes to
the use of thiir land.

132. The introduction of Absolute Proprietorships as a separate land
tenure category by the enactment of the Registered Land Act (Cap.300)
was jntended to extinguish customary tenure and replaie it with rights that
would be individually and exclusively held. Whatever reasons there may
have been at the time to distinguish between Absolute Proprietorship and
Freehold tenure have become irrelevant and the difference now is a cause
of confusion. The creation of two distinct forms of title conceivably can
lead to the misconception that one form of tenure is inferior to the other
This misconception is reinforced when the two different types of title
deeds created by the Registration of Titles Act (Cap.28l) and the
Registered Land Act (Cap.300) are compared. The first contains a full
history of the transactions affecting the land while the second is the state
of the register at the time of issue. of the title.

133. There is no need to continue these two separate classifications of
what is essentially the same form of land tenure. The two should be
merged with the bist attributes of each being kept and any unnecessary or
confusing feature dispensed with. The only problem remaining is which of
the two should be kept and which abandoned. As the concept of
"freehold" title is widely understood throughout the world whether or not
there has been a direct progression from feudalism in the country
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concerngd, it is recommended that the term "freehold" should continue
and "Absolute Proprietorship" be dispensed with. 'fhis change should be
brought about by legislation that should simultaneotrsly provide for a form
of Title Deed under the Registered Land Act that gives the same
information as one registered under the Registration of Titles Act.

134. Although most urban properties are held on Ieasehold tenure, there
are in some urban areas, pockets of freehold properties. There is a need to
standardise the tenure system in these areas.

135. In addition, attempts to convert customary land tenure into a
regime equivalent to the freehold system has led to a number of important
consequences. The first is the potential for extinctio.n of trans-generational
rights upon registration whenever present registereri proprietors desire to
exercise their power of disposition. The second is the emergence of
serious incongruities between law and social realit.y due to the fact that
registration alone has not triggered any changes in co'mmunity perceptions
towards land. This is particularly evident whern it comes to the
transmission of registered land upon death or in the context of ordinary
lalrd market tfansactions. The third is that the individurtlization of tenure is
not really stitable for land in the pastoral areas. Initial attempts to apply
that for.rhula to the Maasai areas led to serious land grabbing and
displacement of indigenous communities. Corrective measures taken in
the late 1960's in terms of group registration also failed for lack of
.{ppreciation of culture and ecology in these areas. Other consequences
include the widespread abuse of the adjudication and registration
processes, intrusion into complex social and cultural matrices'especially
among nomadic and pastoral communities, the marginalisation of women
and children, and the general breakdown of land administration in are.as

under tenure reform.

Policy Principles

136. There is need to review the essential merits and value of the
freehold tenure system within Kenya's political economy. 'fhat review
should take account of the following principles:

o freehold tenure should be the only primary esta:te capable
of creation under the property law of Kenya;

a the incidents of freehold tenure should be modifir:d so as to
permit resumption of family ownership of land converted
from customary tenure, co-ownership of land acquired
during marriage, prohibition against the sub-division of
land held in family ownership and removal of the principle
of absolute sanctity of first registration;

5l



o land in urban areas should progressively and gradually be
converted from either freehold or ibsolute proprietorships
into leasehcld;

a land in pastoral areas should be held as community
property and where required by the community a form of
corporate title should be created;

a a modern hw providing protection for married women and
for children should be drafted promptly.; and

a except as embodied in local property statutes, the
application of the English Common Law, the Doctrines of
Equity and the Statutes of general application, in so far as
they are relevant.to the interpretation of property rights in
Kenya, should be discontinued.

Leeseholds and Tenancies

Diagnosis

137. The leasehold is a device that is known to every system of land
tenure. It involves the derivation of rights from a superior title for a period
of time certain or capable of being ascertained and the enjoyment of such
rights in exchange for specific conditions including, but not limited to, the
payment of rent. Statutory leaseholds in l(enya are created either by the
State, in respect of land it holds directly under the Governments Lands
Act, by County Councils in respect of land they hold or Trust land or by
proprietors who hold freeholds, absolute proprietorships or other leases.

138. The leasehold is a flexible device which many jurisdictions have
found useful for a number of reasons. First, the term of lease is usually
variable and rnay be defined in terms of specific developments planned by
the prospective leaseholder. Second, the supervision of land use which lies
mainly in the domain of contract is a matter of fulfillment of reciprocal
rights and obligations agreed to by the parties. Third, the Ieasehold permits
access to land by a much larger range of users and use categories than
eithcr the freehold or the absolute proprietorship. In addition,leaseholds
facilitate a wide range of economic enterprises ranging from commercial,
industrial, residential to cultural and social activities. Where control is
necessary in the pub,lic interest, this is usually done through legislation
expressing the regulatory power of the State. In Kenya, such legislation
include the Rent Restriction Act (Cap. 296) and the Landlord and Tenant
(Shops, Hotels and Catering Establishments) Act (Cap. 301).
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139. Tenancies are another device through wllrich access to land.on a
temporary basis may be obtained. A large number of pcople in iural and
urban Kenya hold land as tenants at will or at suffcrance, usualty for long
periods of time.

Policy Principles

140. The leasehold is an important tenure category which provides for
optimum control of land use without necessarily compromising freedorn
of land owners to use specific parcels of land. It should'thercfore be
strengthened in Kenya's property system. Account should be taken, in that
regard. of the following principles:-

o All leases to citizens should be issued for a stendard period
of lfi) years;

o land within urban areas should be heH on leasehold tcnure
only. This means that as urbanisatiod expands all rights to
land coming within an urban area should automaticdty be
Ionvertcd to leasehold, subject to the paynrent of adcquote
compensationl

o on no account should leases in respoct of public land extcnd
beyond l(X) years and where such leases exist these shorld
be converted to lfi) yeans from the date of convession,

o unless determined for good cause,leascs in rcspectrof puLlic
land or the commons should be rcneweble subjoct to
general planning requirements;

o clear policy on the regularisetion of the tenure status d
those who hold land as tenants-dt-will or at sufierancei on
public or private land should be dcv@cd; and

o noh-citizens of Kenya should hold hnd on hasetold tenure
for significant investment pur?os€s only, as reomrnended
by the Investment Promotion Centrc, for a period not
exceeding 50 years.

Customary Tenure Regimes

Diagnosis

l4l. Customary land tenure is a complex system of land relations the
incidents of which are not always capable of precise definition. The
underlying commonality in all customary tenure systerns, however, is that
rights are derived by reason of membership in a community and arc
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retained as a. result of per{orrnance of reciprocal obligatidns in that
cmnnnity.

lA.It has lon! been apicreciated that customary tenure arangemcnts
have ifnpgrtant positive attributes. The land allocation system, which is
gcnerally dcsigred as part of tlrdpolitical organisation of the corrmunity,
is at importan,t factor in ensuting inter and trans-generational equity

. amorrg membcrs of ttat comrnunity. And bccausc kinship rights and.
obligations qe reproduced in,thc land tcnure systenL equilibrium bct*psn
seid, polittcul and economic processes is gcnorally mainhincd. This is
sustdnord, inter aliq through the resolution of land disputcs as part of thc
community [,rocess of reconciliation.

'. L4?.'Ihc &vcloprneni of customry land tpnure in Kcnya over the past
century, hori,ever, ftas tren influenced by a numtrbrof oveilapping faciors.
Thc rrrost_inifortant of these are territorial fixity of Trust land units,
pdpirlation growth, and technologcat sutgnation. Thc fact that Tfust hnd
uirits grew from resdrves dcsignated for-'occupation b! particular
ethnir:itics, led easily t'o the view that thesc iv&e exclusivi domains for
cach suih giorp. As a rcsult of thls, cnoss cthnic landtnansactions never
devclopcd,'internal lan(t rights conflicts began to intensi$, and political
agitation for erpansion of ethnic territory bccoTle commo& Recently,
theee developmcnts havo lcd to widesprcad resource conflicts in certain
parts of ;h9 co'untry.

.'lh.Poprrlation growth has.bcen and remaing an important'drive in land
rclations in the Trust land rpas. Grcivttt rates had, until recently continued
to risc, as have total fertility in particuliir areas of the country.' Family
sizes, theref,cre, remain fairly large, implying constant demand for land
resources; &c basic means of livclihood in these.areas. This phenomenon,
acting on a fixed quantity of land availablc to cach farming community,
has led to a numbcr of impctant developments. These include constant
sub- division of land parcels irresPective of any rules governing the
maintenance of minimum Sizes, increased land pressurc in many areas
especially in'Westem Kenya, the Meru highlands and Taita Taveta end
parts of Ccntral Province, aird .radical transformation of land rights
systems in order to accommodate incieased demand for land. Systematic
assessment of the extent to which the HIV/Aids pendgmic has altered this
scenario is yet to be made.

l45.Lackof adaptation to changing technologies of production in the
Trust land areas is a result of deliberate policy during the colonial period
to suppress Africam agriculnrre and the persistence of a hostile poliey
environinent in the, post-colonial era. This has exacerbated land pressure in
these areas as a ririult of the inability of land users to intensiff production.

54



146. Bccrltse of these and odrcr factors, cqsbmary land tenure has bccn

criticifcd, inter alia, for its inability to support capital gencration in

;grt 
"tt 

r;t Uct of ciearly defined taia rigtrts-leading to internccine land

aftpnG; geqd"r insensitiiity, especially inlocieties organiscd on thc basis

;ifu."ifiality and hostility to iltrysica phnning unless such planning is

in accord withtultural principlcs.rt

147. Sincc the majority of Kenya's population hold, use. and transmit

land rights in terms of tnii tcnure rcgime, therc is necd to rethink its status

in Kcriya's propertY system.

Policy Principhs

148. Accourit should be taken in that rcgrird of the following principles:-

o the broad irinctplcs of customary tdnd-tenurc should h
recorded ind lircorporated into e "fra'evork" hw
deslgncd to facllltalc the orderly evolutlon or custornrry
lend lew;

o the fremcwork law shouid address, intcr alia, the fbllowlng
. issues:'

onecogBltionoftwodistinctestelesundprcuslonerlt
tcnuig nimely the commonhold as the primrry csteh
aid thc customsrY leasehold;

o inheritance of land under customerX tcnure;

. ilnd rlghts protec6on for women, chiidren end thc
disabtcd;.

o the relatlvc position of lndlviduals ln communitics ln
which tbcY llve;

o the re-estebllshment bf authority structures for land
msnagGment in arcas under customrr1 tcnurc; end

o e systcm for the documentatlon of customary lend
transactions whlch communities can operate end manage

phould bc destgned;

o there is nced to develop a clear pestoral hnd usc pollcy

which would recognlse iand and promote pastoralism al t
viable economic altivity with adequete linkages with othcr
sectonsl and

t'Tlcsc ugumcnb rre rnorc fully dcvclopcd in Okoth0gcndo' H'w'O' "Thc Tragic afrrqin cornrlont:'a

Ccrrnry of c'nm9nrtion rupPrcrsion md rubvcni6ri"' Kcynotc rddrcss dclivcrcd u a worlqhop on Rtblic

IntcrEst hw rod Community-Based ftoprty RiShts hcld in Arushe' Tuzenia on August l-4' 2000'
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J rccognitirln ol' cust0marv practiccs whcrchv the
c0nrmunitics cntcr into rccipr0cat arrangcmcnt frrr thc use
ol'-cnch othcr's lund and rcsourccs particularll, in timcs ol'
<lrirught and othcr nulural calamitici.

Rcfirrnr ol' Land'l'cnurc
l)iagrutsis

149. lrr tltc lust l'ii'c clccrttlcs tltc urrrst irrrportant llnd policy prrr.icct irr
Kcrtylr ltlts b.:ctt thc t'clitrttt ol'cttslorrrlrry lirrrtl lcnut'c i.c. thc cgrrycrsiun 6l'
cl'lstollI.try litttd riuhts irrto riglrts ilnr0ulrtinu t() stutt.ttot.), ow,ncr.slrip. 'fhat
prtr.icct wtts itttd slill is httsctl ()n un oltl ortlrotk,x1,. rrurlcly. ilat by
clurrtging tcnttrc l)(r .\( rlttltcr tlrlrr tlrc lsrari:.ul structurcs trnd L'ruditiorx
tttttlcr whiclt producliolt rclittitrrts opciittc. it is possiblc to gc1ct.1tc
cl'l'iciclrt litnd ttsc pritcticcs.'fhis llroJxrsitiorr is lirunclccl on tlrc tlrcsis rlrlt
rrwncrship. lr(r s(. cspccitlly il'it is irrcliviclullizctl arrd is sccur.c lglipst
.Statc intcrlt'rcrrcc. is thc lirrrrrtlut iorr ol' cconornic irririativc.

. I50.'fhut itrgunlcnt has bccn srlltl hy ll.cc cntct.pr.isc ccotroruists utrcl
plrttltters irl All'icl on lw'o cornplinrcrrtliy lirrnts. Iriist it has bccrr el'l'cr.cd
tls l!:: cxpllnittitltt lirr thc allcgcd irrubility ol'indigcrrt)r.rs tcnurc ir:stitutiorrs
to stinrultitc agrictrllrtritl clcvc'lopnrcnt. iibcirrg cilntcn.l.'J thlt hcclusc 6l'
thcir ctllttttrttnul ntlttlrc. thcsc institutiorrs ir]'c inhcrcntly incaplblc ol'
acc'ottlt'tttldiltitlg lllo(lct'tt glrrxlttction nrcthrlds. tcclrnir;ucs uncl pr;rcticcs.
Tltis wits thc prctttisc hchirttl tltc Srvynncrton Plan.. Scconct. it lrus hcor
ofl'crcd :ls thc pittlilcca l'or tlrc rnirrlr. ol'undcrdcvcluprlc6l which
c.trlltinucs to pla,[uc agriculturc throughout All'icu. Thc iprplicltion.
tltcrclilrc. is tlrtt salvltiott lics alorru tirc putlr ol'pr.ivatisatipn ol'land
ownership rilther thart in tlrc public .I.r,,trni ol' lantl usc. TIris argpprcr.rt
drttws no distinctiorr bc[r,ccn high potcntiul lrrcl rn:rr.sinll lurrcls or frctwcur
agricultural and p:rstoral i,rrcas.

. l5l- Although il ttttttthcr trl'countrics in All'ica havc lcccpte:rl t6is lncl
have in collsL'qucllce itlvcsted stu.ugcring rcsourccs irr tcr.rurc r.clirrpr
progrlnlnres. thcrc is cl'idcnci that its widcr politicul uncl ccorrorlic
conscquenccs havc not always bcen asscsscrl rir l'ull1, uppr.cciutcd. ln
particular the inrJxrct ol'tcnurc i'etornr on thc ccorroriric. grliticll 1nd s6citrl
organisation of rurrl society lras nevcr hcerr lirlly s.cighcd lgirinst irs
alleged contribution to rupid -srowth in the ugricultuill s....jor. More rcccpt
studies including a n*rjor ernpiricar exerciseiy thc worlcl B,nk. huvc n.w
established that thesc assttttlptions are nrislelclirrg.'" Thcy dclronstrlte

|,SeeBruce.JtlhnllndS.E.i\ligot_Atlhtllllr(E.|*).ua.
Kendlll Hunr. lt)9-1.
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beyond any cloubt that what is required is comprehensive agrarian reform;
that is to iay. that beyond the property structure. there is need to reform
production .\tructurcs and support services infrastructure, for example,

eft'icicnt maikcting system, extension services. training and credit among

otlrcrs.

152. ln Kenya's contcxt. therefore, reftrrnr must address a number of
spccilic issucs. First. it must address issucs ol'unequal access to land due

to chaotic tcllut'c regimes and social and cultural factors. Second, it must

rcctil), thc plrenon'lenon ol' skewcd distribution of land across and within
turgc and irnall scale farming communities. Third. it must resolve the

p,',ihlcnr ot'sub-economic parcelation of land, particularly in the former
Trust lund arcas. Fourth. it must seek to correct land market distortions.
Fil'th. it must dcal with thc fact of substantial landlessness arising front
lristorical and contcmporary causcs. Sixth, it nrust conl'ront the state of
dilapidation ol'infrastructurc especially in the rural areas and scventh it
rnusi dcsign u spccial tcnurc rcgime for thc pastoral or arid and semi-arid
urcus ol' thc country cspccially those originally brought under group

ranching.

Policy Principlcs

153. Considcriltion should bc givcn. in that respcct. to the following
prirrcinlcs: -

O land rights sccurity for all land users, irrcspcctivc of tenurc
categoryr'should hc grraranteed ;

o in the case of the former Ten'Mile Coastal Strip'
considcration should bc given to a gencral enfranchisemcht
of all occupicrs on land registered under thc Land Titles
Act;

o rural-rural migration and the acq[isition of pcrmanent
land rights across cthnic territories should bc encouraged;

O discriminatory practices relating to acccss to and control of
land and thc acquisition of land rights through inheritancc
should be bradicated;

o a system for the periodic consolidation of'land sizes,
account being takcn of ccological and technological factors,
should be designcd; and

a support services infrastructure, cspccislly credit,
markcting, extension and tcchnological services to
agriculture should be strengthened.
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Historical Claims

Diagnosis

154. The rights founded on historical claims based on colonial or recent
expropriations are at present a serious phenomenon in Kenya. They could
receive legitimacy as a result of pressures being exerted by representatives
of certain communities particulary the Maasai,the Pokot,the Sengwer,the
Endorois, the Pokomo, the Orma, the Ogiek, the Talai, the Bajuni, the
Boni and the Mijikenda communities. These communities make the point
that they have systematically been dispossessed not only by the colonial
regime ( i.e. Sultanate of Zanzibar anf, the British Government) but also in
recent times through land market transactions and the process of land
adjudication, consolidation and registration, and in the case of the Rift
Valley, the resettlement programme. Though not always expressly articu-
lated, such claims are part of the cinder, which keeps igniting ethnic
clashes2o in the Rift Valley and the Coast provinces.

Policy Principle

155.In order to resolve these claims, consideration should be given to
the following principle:

o As part of tlie process of tenure reform, mechanisms be
provided for investigation and resolution of historical
claims by communities especially in the Coast and Rift
Valley Provinces.

Principles Regarding Tenure of Land Based Resources

The Problem of Resource Tenure

Diagnosis

156. Tenure of land based resoprces, as opposed to that of the land
itself, has become an important issue in contemporary land policy. These
resources include water, forests, minerals, mineral oils, ririldlife and
marine resources. The issue of tenure arises from the fact that in colonial
Africa these resources were carefully appropriated to the State, hence
access to them was only possible through a complicated system of licences
and permissions operated by the State bureaucracy. Community
participation in the utilisation, protection and development of these
resources was therefore generally outlawed. And it should be evident that
the managenlent of many land based resources such as water, forests and

DRcport of thc Judicid Corqmicsion eppoinrcd o inquirt into Trihrt Chshes in Kcnve. Govcrnmcnt hintcr,
1999.
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even wildlife can be and often is a lot inore sustainable if communities

contiguous to them'are actively involved or derive substantial benefit from
incorie drawn from their utilisation. Even in respect of certain'categories
of mineral and mineral oils, allocation of benefits derived from them to

communities on whose land they are located, can enhance management by

taking the lid off socio-political pressure arising from expropriation of
such land.

157. There is plenty of evidence to show that the degradation of certain

categories of land based resources in Kenya is the result, inter,alia, of the

facrihat communities are not only resentful of their exclusion from the

utilisation of these resources; they regard them as the responsibility of
someone else and not their own. Further, there is clear evidence of
mismanagement by the State itself. This is due, inter aliai to politically
motivated appropiiation of certain resources such as for€sts, lyater and

minerals, failure-to control land based pollution, and poor environmental
auditing.

Policy Principles

158. There is need, therefore, to rethink policies regarding the

utilisation, protection and development of land based resources. The

following principles should therefore be appropriate.

o subject to the principle next following, owrrership of the soil
should always entail ownership of all resources on, above
and.below its surface;

o control and management of land based resources should
continue to vest in and be exefcised in terms of the
compulsory acquisition and regulatory powers of the State;

o . as a general rule, the exploitation of land based resources'by 
the State should take into account the need to share

blnefits or to co-manage such resources by contiguous
communities;

o where land belonging to individuals or communities is
taken or reserved for pur'poses of mineral development full
compensation representing loss to present and future
generations must be given;

O there is need to develop a comprbhensive resource tenure
policy as part of an overall land use policy for the countryl

. in the formulation of a resource denure policy, substantial
value could be drawn from customary tenure principles
relating to the common utilisation, protection and
development of land based nesourges;
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a existing laws should be revised so as to ensure that
communities contiguous to these resources are fully
involved in their management and development;

a community principles regarding the utilisation of water,
forests and wetlands should be stiengthened;

a natural forests and mangroves should be conserved and
protected;

o the principle governing the protection of forests, and
wildlife, embodied in the concept of gazettemeni and
national parks, respectively, should be re-ixamined. These
resources should be protected by reason of their intrinsic
value ro the nation, and not through physical exclusion
from human contactl

a mineral oils should be owned, controlled and managed by
the State, but water, forests and wetrands shoird b;
managed by the communities contiguous to the resources in
accordance with sound environmental principles:

o adequate cbmpensation ought to be provided where land
owners are displaced as a result .of exploitation or
utilization of land based resources;

a environmental impact assessments by independent persons
should be carried out before the commencement-of any
exploitation or utilization of land based resourcesl and

a the local communities should be consulted before the
projects are initiated and their sentiments included in the
environmental impact assessment.

Sensitivc Eco-systems

Diagnosis

159. Sensitive eco-systems such as catchment areas, wetlands, marine
resources. mangroves. sand dunes, biodiversity colonies. mountains aird
river basins and banks, require a special proprietary and management
regime. This is bccause of their fragility and exceptional valuJin the
maintenance of eco-system stability and vitality. ownership and
management of these eco-systems on the basis of exclusionary principles
is therefore appropriate, except where access by specific communitiei or
resource users would not compromise the stability of a particular eco-
system e.g. the use of wetlands by pastoral communities.
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Policy Principles

160. These principles should include: -

o the vesting of ownership of sensitive eco-systems directly in
the National Land Authority or the District Land
Authority as appropriate;

a the management of those eco-systems by an independent
environmental management agency with adequaterirowers
to protect them;

o comprehensive and integiated land use planning in areas
around sensitive eco-systems I

o strict control of developmen$ activities in all contiguous
areas, and specific control of:-

o agricultural activities in catchment and mountain areasl

o hotel and tourist development in areas contiguous to
marine parks and reservesl and

o activities in areas governetl by international conventions
relating to wetlands and biodiversity colonies.

Hlstorical Sites and Monuments

Diognosis

16l. The importance of historical sites and monuments should be

recognised as a national heritage that presents the value of preserving
evidence of our past. In the Kenyan context, the National Museums of
Kenya (NMK) have had a mission of collecting, preserving, documenting
and studying Kenya's past.

162.In the recent past these historical sites and monuments have been
affected by illegal allocations, encroachment by human settlement,
wildlife, dimage, and vandalism. The Antiquities and Monuments Act
(Cap. 215) empowers the NMK to declare and gazette historical sites iind
monuments on private lands but does not empower.NMK to managQ them.

163. There is need therefore to review policies regarding the protection
and management of historicai sites and monuments.
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Policy Principles

164. The following principles should'therefore apply: -

a where proof of irregularity in allocation of public land on
which historical sites and monuments stand is estabiished,
any such land should be repossessed by the National Land
Authority;

o legislalion should be put in place requiring Land
Registrars/Registrars of Title to protect properties that
have been declared historical sites or monuments; and

. the Antiquities and Monuments Act (Cap. 215) should be
suitably amended to give more powers to the National
Museums of Kenya to ensure that historical sites and
monuments on private land are secured and protected;

Principles Regarding Productive and Sustainable Use of Land

The Contemporary Land Use Context

Dragnosis

165. Ultimately the success of any land policy is determined by the
extent to which it facilitates the productive and sustainable use of land.
While important strides have been made in Kenya to ensure that the land
is indeed productively and sustainably used, there are still a number of
problems which need to be addressed at the level of both policy and law.
Five of these require immediate attention: The first is chronic under-
utilisation of land especially in the large farm sector. This phenomenon
which goes back to colonial times has been exacerbated by accumulation
of land by elites who merely wish to hold it as social investment or for
speculative purposes, rather than for production. On average not more than
4O7o of all land in the large farm sector is under productive use. The
second is the phenomenon of land deterioration due, among other things,
to population pressure, massive soil erosion arising from bad land use
practices and variability in climatic patterns. This has led to rapid
depletion of land use cover and creeping desertification, especially in the
Arid and Semi-Arid areas. That in turn has affected the capacity for
regeneration of Kenya's water catctfment areas.

166. The third is abandonment of agricultural activities due to a number
of factors. Two of these are worth mentioning. One is the incidence of
HIV/Aids in the rural areas. Whereas the full effect of this pandemic is yet
to be established, there is reason to believe that vast areas of agricultural
land are lying idle as a result of its debilitating impact. The other is poor
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infrastructure fbr agricultural produce such as rural access roads,
marketing facilities, financing and extension services. This is particularly
acute in areas where agricultural production is dependent on the agro-
industrial sector. The collapse of the cotton, sugar, rice and, more recently,
coffee sectors are due largely to this factor.

167. The fourth is the emergdnce of serious land use conflicts between
crop production and other activities including pastoralism, forestry and
wildlife. This is particularly serious in areas that lie at the interface
between high potential and marginal lands. In more recent times this
conflict has led to serious political and social consequences.

168. The fifth is increased squalor in urban areas due to rapid
population growth' and the spread of spontaneous or unregulated
settlements. Most of these settlements, especially those on public land are
characterised by extremely high densities, relatively haphazard physical
layouts, abject pove!'ty, poor social infrastructure such as health,
education, sanitation and shelter, and severe land tenure insecurity.
Important effects of these include a general breakdown in zoning and sub-
division control, and increased pressure on the capacity of urban
authorities to deliver services to residents in these settlements.2r

Policy Principles

169. There is clear need for a policy framework that would address
these and related problems. What is reguired is a framework that should
facilitate:-

o a clear land use policy to be developed to guide rural and
urban development;

o the attainment of orderly, productive, and sustainable land
use through sound land use practices;

o the conservation and enhancement of the quality of land
and land based resources;

a the improvement of the condition and productivity of
degraded lands in rural and urban areas;

. the development by the State of a set of guidelines for
adoption by planning authorities throughout the country in
order tb ensure uniformity in the exercise of thi State's
regulatory power;

2'Scc " '- A Rcpon by thc Nairobi Informal

Scttlcmcnts Co-ordinating Commincc, Octobcr, 1997.
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o appreciation of the essentlal linkages between thc
environment and development and the promotion of
individual and community participation in environmental
action;

o the provision and maintenance of adequate infrastructure
particularly the piomotion of agricultural development;

a thd proper management of demographic and health
parameters in the country.and especially in the rural areas;

o integrated land use planning through information based
and particlpatory prbcesses;

o the provision of social, economic and other incentives to
induce the sustainable use and management of land; and

o the dissemination of agricultural research results and
experience to the farming communities.

Rural Land Uses

Diagnosis

170. Because the majority of the people of Kenya still live on and drirw
their livelihood from the rirral areas, adequate policy must address the
major activities in that sector, namely agricultural and livestock
development. Agriculture, that is crop farming, is found mainly in the
medium to high potential areas of the country and on irrigated land.in the
semi-arid iueas. The major agricultural activfties in the country include
grain production, coffee, tea, sugar cane, pyrethrum, cotton, cashewnuts,
coconuts and horticulture. Livestock development, which is responsible
for the country's dairy and beef requirements, is an activity that is carried
out in all agro-ecological zones. Oier 50Vo of the country's livestock is,
however, reared in the arid and semi-arid areas. Agriculture a;d livestock
development between them account for 3OVo of the country's Gross
Domestic Products (GDP), over 70Vo of her foreign exchange earnings,
and at leastTSVo of employment, food security needs, and raw.materials
for agro-based industries.22

l7l. Currently the primary instrument of State regulation in rural land
use is the Agriculture Act (Cap.3l8). The Act gives the Minister the power
to make orders for the proper management of agricultural land and to
cause the same to be compulsorily acquired and sold in default thereof.
The Act further controls agricultural operations right down to the
stipulation of what crops and livestock specie are suitable to be grown or

'! Sec the National Devclopmcnt Plan. 2001 - 2008, Govemmcnt Printer, 2002
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reared in specific areas. Indeed the Act contbmplates the promulgation of
land development orders and schemes in those circumstances where it is
considered necessary for proper husbandry.

172.ln addition to the Agriculture Act, there are also other instruments
of a crop specific nature which are relevant to rural land'use. As a result of
this. rural land use is literally inundated with laws, institutions and
bureaucratic agencies all concerned'with one aspect or another of
agriculture or livestock development. These instruments notwithstanding,
a number of problems peculiar to rural land use still remain. These include
uncontrolled subdivision of agricultural land, overstocking in the range
lands, mismanagement of water resources and destruction of catchment
areas, imports that threaten local farmers, limited extension services and
shortage of agricultural finances and'inputs and poor management
generally. These call for a re-examination of the social, economic, legal
and ecological contexts in which rural land use operates.

Policy Principles

173. That re-examination should burld on the following principles: -

o the need to re-establish an enabling environment for
agriculture and liveqtock development, especially as
regards research, extension services, finance and
infrastructure including marketing, agro-processingr. rurgl
electrification and farmers' training;

o the need for realistic policies for the management of rural
population growth, particularly as regards rural-rural
migration;

o the institutionalisation of mechanisms designed to induce
land owners to put their land to productive usel

. the intensification of land ilse in the high potential, densely
populated areas, through the application of efficient
technology;

o the need to control agricultural imports that threaten local
farmers and industries;

o periodic consolidation of holdings and re-organization of
rural settlements as a method of controlling sub-economic
parpelation of rural land;

a the need to review the desirability of reducing/consolidating
the existing multiple laws and institutions and bureaucratic
agencies dealing. with agriculture and Iivestock
development and marketing;
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a the application of cost effective irrigation mcthods in areas
of lowgBricultural potential;

o the necd for a clear policy for the comprehensive
development of thc livestock sector; and

o the need to restore the management and control of
commodity boards and institutions established under the
Agriculture Act and associated legislation to producers.

Urban Land Uses

Diagnosis

174. Kenya is rapidly urbanising. Census figures over the last two
decades indicate that between 1979 and 1999 the urban population has
risen from 2 million to 6 million.'rThis is approximately 22Vo of the
country's population. Many people who move into urban centres are
young. unemployed and lacking in technical skills. Even with
industrialisation. which is yet to be realised, these people cannot easily
find gainful employment in the urban areas. In addition the indiscriminate
extension of urban boundaries has brought within them population clusters
living in.areas of land which are still used predominantly for agricultural
and livestock development purposes. An important effect of this is that
land use in Kenya's urban areas is hardly in conformity with eiisting
zoning, sub-division, and building regulations. As a result2t of rapid
urbanisation the country is currently experiencing major problems of
proliferation of urban informal settlements, insecurity and violence,
environmental degradation and deteriorating public health standards.
These informal settlements are to a lesser extent on private land. These
settlements are a creation of illegal allocations by officials of the
Provincial Administration and local authorities creating some form of
quasi-legal tenure through temporary occupation licences, or letters from
chiefs on public land or agreements with land owners on private land. The
majority of residents are renters and are of low income, and they earn their
living in the informal economic sector, in small businesses ranging from
hawking to service and production enterprises. Informal settlements are
therefore an integral part of the economy. A large proportion of the
households are female headed. Since urbanisation is an inevitable process
there is need for planned growth on a long term basis

:'Provirronrl Repon of the Natroml Ccnsui, 1 999. Golernmcnt Itrnter
r.Sce.'..-ARcponbytheNarrobrInformalSctllcntentsCo-

ordrnatrng Commrttcc, Octobcr I 997.
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Policy Principles

l7-5. Planrring lilr thc urhunisutiorr proccss shottld titkc ltccottlll ol'thc
firllowing principlcs: -

o thc nccd to undertakc an audit ol'thc inlirrmal scttlers and
rentcrs;

o thc necd to providc lcgal security rll'lcnurc;

O the nccd fgr dcsigning a crtmprehcnsivc natirlnal plan ltlr
low incomc and high dcnsit-v housing and shcltcr
dcvclopment with well dcfincd targcts and l'inancing
mechanism as a strategy lor minimising inlormal
settlemcnts in the long run;

O the need to empowcr the disadvantagcd groups ttl access

decent environmentally acccptablc and alltrrdahlc shcltcr;

o the nccd to providc funding or to mobilizc rcsources ['rrr up-

grading of informal settlcmcnts;

o the need to crcate an enabling environment ftlr urban
development through the establishmcnt of transparcnt,
accountable, sustainable, comprehcnsive and participatory
governance structures and dccision making processes;

a the integration of comprehensive urban plans into long
range national development plans so as to ensure harmony
between the urban centres and the rural areas;

o the development of secondary tor,vns as a means of
stimulating agro-industrial development, thus easing
pressure on demand for urban services;

o the provision gf services such as electricity that _would
stimulate the growth of secondary towns as a basis of agro-
industrial development, thus casing pressure on demand
for urban servicesl

o the need for protection of agricultural land from
indiscriminate extension of urban boundaries and other
encroachments and the re-planning of peri-urban areas for
agricultural or pastoral communities;

o the control of spatial growth in order to generate an

economic and social environment for urban development;

o the reconceptualisation of zoning and sub'division control,
not as exclusionary mechanisms within and across
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rcsidcntial areas, but as tools for the creation of integrated
viable urban communitics sharing common scrviccsl

o thc provision of cfficient amenities for urban settl0mcnts;

t thc provision of rcsourcqs for the upgrading or
gcntrilication of existing slums, and the discouragement of
l'u rthcr slum dcvelopmcnt;

o thc rcscrvation of grcen and rccrcational arcas within
urban ccntrcs bcyond thc palc of spcculative land
grabhing; and

o the nced to cncourage urban agriculture.

Principlcs Rcgarding the Managcmcnt and Developmcnt of Land
Diagnosis

176. Although it is gencrally argued rhar proprietary rand use,
particularly under tenure regimes that grant rights :o individuals, will
guarantee thc proper and sustairiable management of land, this clearly has
not been the case in Kenya. Evidence abounds to the effcct thai the
sustainable use and management of land, is a partncrship between
proprietors. occupiers and the State. Thus. in addition to the proprietor's
own effbrts. the use of the regulatory po.wer of the State is necessary il'the
land use problems identified in this section are ro be resolved. This rnay
take several l'orrns; all of which are consistent with the exercise ol'thl
regulatory power of the State.

l77.The first is through productivity facititation by way of the
provision of support services and infrastructure. The sccond is the
conservation and protection of sensitive ecosystems.through the creation
of parks and reserves. The third is land use planning in thc form of
framework or detailed implementation plans. The fburtfi is land-auditing
measures that are directed at ensuring that land use practices ar;
c_ontinuously monitored and evaluated. And the fifth is public education
through the school system or the provision of extension services.
Authority to monitor and evaluate land uses through the applrcation of
many of these mechanisms already exists in the law. However, they are
not successful due to laxity of the implementing officers, corruption and
political interference.

Policy Principles

I78. There is need to revisit the issue of land management in terms of
the following principles:
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o because comprehensivc land use planning is essential for
sustainablc land use, every effort must be madc to devclop
and periodically update a national land usc plan, rcgional
plans and local and area specific plans;

the planning process should :-

facilitate orderly management of both urban and'rural
land;

empower land users and occupiers to make better and
more productive use of their land;

promcte eflicieni and environmentally sound land use
practices;

promote participatory involvement by all stakeholders in
land use planning;

ensure security and equity in access to land resources;

facilitatp overall micro-level planning while taking into
accouRt regional and sectoral considerations;

provide for intersectoral coordination at all levels of land
use development; and

make use of political and administrative resources
available at national, regional, district and other local
levels.

planning authorities and administrators must ensure
that the physical planning process works and that urban
land holders and occupiers respect approved urban
development plans;

because comprehensive land use planning will require a
land information system, this must be developed and
operationalised nationwidg

an innovative framework for land auditing in rural and
urban areas will need to be designed and implemented;

the management of rutal-urban migration will require
an integrated settlement policy for those }rnd use sectors;

clear enviroirmental standards will. be necessary so as to
guide agricultural, livistock, urban, mineral and tourist
development, such standards to incorporate strict
environmental impact assessment procedures; and

o
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a thc nccd lirr ptrlllic cducation and scnsltisatirln through
lhc schrxrl st'stent.

I)rinciplcs ltcgartling l,and l{iglrts l)clivcrl
'l'hc Ovcrull liranrcu ork

I)iagnosis

179. Llrntl rights rlclrrcr'1,is u prtrcss whtclt cntails tlrc Irlohilisatitllt ol'

ipstrtrrtiorrirl rrrccl.urrrrsllrs and pct'stlttrtcl tilr asccrtitilttttcttt tll'rights.
rcgislrirtrorr. tlcrrrtrrclrtiorr irncl/ol' sLlr'\,cy. tltc prcpartttitllt ol' c:.td:.tstt'cs ltttd

llird rrrulkct lcgululirlrr :rrnortg rlthcrs. Thcsc arc procosscs u'lticlt. ill
Kcrrylr. lu'c t'ut'l :t\ put't ulrrl parccl ol'puhlic adrttitlistratitln. Thc opcritti<ln

sl'thc spccil'rc rrroctulitics cstablisltcd lor tlris ptrrptlsc. thcl'cl'orc. hlts

i.rlwuys [',ccrr t,r'crtly political. At ttrc tcrritoriitl lcvcl. Govcrlttttcnt illld
Truri lirprls lrrc utlrrrrrristcrctl by tltc Coltlttissitlltct'ol'Litncls dircctly or in
tlrc clrsc 9l'lhc lirilcr tln hclrall'ol'cottttty cottttcils. Tltis tttcalts tlritt
ultintatcly uccc\\ to lund in Kcnya is colttrollcd by thc Corrlttrissiottcr'
Altheuglr 1'l'occdurcs cxisl in thc Covcnultcnt Lullds Act lilr thc propcr

notil'icirtion t() tltc puhlic ol'laltcl uvailittrlc lirr snttrt trltd lirl'thc usscsstt'tcltl

sl'lpplic:rtions. thcsc :rrc rourincly igrrorcd ot' by-pitssccl hy public ol'l'iccrs

i1 tlic (-6rrrrlirsir)1cr"s ol'l'icc. Privatc (i.c. rcgistcrcd) land. is adlttinistcrccl

hy thc pt'()pnct()r's rhcrnsclvcs hut urtdcr thc l'acilitittiott ol'it cotttplcx
[rirrclucr',rcy,ctlnsistrnL:. ol'stul'l'lj'ttttt cctttrrtl gtll'crtlttlcltt liltc tltiltistrics.
local politic'al l'unctittrrurics and locll ot' tlildi(i()llitl adrtliltistrattlt's. Tltc

6r,clrll cl'll.cl is tlrat dccisiorr nraking rlrt tltcsc issttcs is ol'tctl contradicttlt'y

and ilcl'l'cctual. Ncccl thcrclirrc cxists to ratiottitlisc and sinrplil'y this

systcnr.

Iti0. T[c Lapcl Corrsolidation Act (Cap.2tl3) was cltactcd to prol'idc lilr
ascertainrncnt o1' rights lnd intcrcsts and lirr the cortsolidation ol'land ilr
thc Spccial Arclts 1i'ornlcr n.ttivc lands): lbr rcgistrittitln ol'titlc to: atld ol'

transactions and dcvolutions afi'cctirrg such land attd otlter lattd in tlte-

Special Arcas.

l8l. Thc proccss ol'land consolidation is lottg and cuttttrcl'so.ll'lc. artd at

times entails abandt'rnnrcnt of developnrcnt on one's land: and ttl ttttttty it
has outlivcd its uselirlrtcss.

182. Thc land ad.iudicatiott process is provided lirr under the Land
Adjudication Act (Cap.28-t). It involves the asccrtailtntcnt and rectlrding
of existing rights and interests in Trust land. Thc custotlrary rights and

interests ol'the people ordinarily resident in an ad.iudication section have

been ignored. sonrctintes due to corruption thus cretttit'lg landlessness and

{
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poverty. The provisions of the Act. after the publication of the
adjudication register. are sometimes ignored when objections are
entertained long afier thc mandatory period provided lilr by the Act has
expired. These actions result in unnecessary disputes and subsequent delay
in,registration of adjudicated land.

183. The Act also provides for appeals to the Minister by those
aggrieved by objection determinations. The Minister has delegated his
powers of hearing these appeals to the District Commissioners who,
however cannot cope with the large number of appeals before them. The
consequence is a serious backlog of appeals and subsequent delays of
registration of titles.

184. Settlement schemes are created by the Government under the
Agriculture Act to alleviate landlessness, poverty and to address the
squatter problem. Some of the problems encountered in these schemes are
that allocation procedures are not defined, leading to manipulation of the
lists of allottees: the results of which are that the landless and the poor are
marginllised, land is not fairly distributed and a few people end up
amassing land at the expense of many deserving persons. Sonrc of this
land is not put to productive use and therefore is idle for speculative
purposes. Other settlement schemes lie idle due to climatic, geographical,
economic and ecological conditions.

185. At the Coast some land was either obtained through adjudication
process under the Land Titles Act or through grants from the colonidl or
independent governments to individuals that have never been resident on
or utilised their land. Some of these "land owners" have either left the
country or died without heirs or possess but do not utilise the land. While
others merely collect rent through "agents". This group of land owners are
commonly referred to as absentee landlords. This category of land is
invariably occupied or utilised by "squatters" who, in most cases, are
original bwners of the land under their customary laws but who,
unfortunately, have no measure of statutory protection and have therefore
been victims of eviction.

Policy Principles

186. Consideration should therefore be given to the following
principles: -

o all land delivery functions shoulil be centralised in the
proposed Nalional Land Authority. The Authority should
have the power to create a decentralised system of land
registries drawing, where possible, on community level
structures and organs of government;
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a the process of land delivery should itself be democratised
by ensuring full and informed participation by land rights
holdert at all levels; so that routine land functions such as

boundary marking, ascertainment of rights, and record
keeping devolve to communitiesl

o land delivery functions should be insulated from politics so

that land can be appreciated as property and not as
political servicel

. the Land Consolidation Act (Cap.283) should be replaced
and all the processes under the Act should be carried out
under the Land Adjudication Act (Cap.284);

o the process of land adjudication should be improved in
order for it to contribute to an efficient land delivery
system;

o a strict verification process to be put in place to ensure that
only squatters, the landless and deserving cases are settled;

o the National Land Authority should be empowered by
legislation to inspect, co-ordinate and direct the
development and use of idle land and if necessary to
repossess such land taking into account climatic,
geographical, economic, ecological and speculative factors;

o the Minister for the time being responsible for Agriculture
should invoke the provisions of the Agriculture Act and
make reservation, development and/or management orders
over idle and underutilised land; and

o the Constitutior.r and the reievant law should be amended to
facilitate taking over of land belonging 

. 
to absentee

landlords and allocate the same to the "squatters".

Land Demarcation and Cadastral Survey

Diagnosis

187. Land Demarcation and Cadastral Survey are processes that are
integral to an efficient registered land delivery system.

188. Demarcation procedures are concerned with the physical marking
or identification of existing boundary marks in the presence of parties.
Demarcation is an important procedure in the context of land adjudication

l
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as boundaries recognized under customary law such as land marks, rivers,
trees and other natural features are captured in the registration system.
This system coupled with simple survey methods has been used to bring
large areas hitherto under customary law onto the register, under the so-
called general. boundary system. In order to avoid land disputes and to
define a land unit, boundaries must be maintained.

189. Lost boundaries under this system can only be determined through
a judicial system. Attempts by authorities over the years to encourage land
ownefs to plant hedges along their boundaries have not been successful in
spite of the fact that the requirement has even been legislated. With
increasing subdivisions, the whole system is in danger of collapse as
disputes have increased exponentially and systems for resolving them
were too slow to cope. Proposals for an improvement in these systems are
contained in this policy framework.

190. Demarcation procedures supported by simple survey methods are
cheaper and faster in bringing large areas into the register for the first
time. This is indeed important for areas that are going through land
adjudication which usually require personnel trained in simple survey
techniquei to assist in capturing interests in land onto the register. Lack of
resources and trained personnel has considerably slowed down land
registration under this system in large parts of rural Kenya. Areas that
have undergone registration are mired by incessant disputes due to lack of
maintenance of boundaries between land owners. To complicate matters
further, lack of trained personnel, high costs of subdivision and strong
influence of customary law on land transactions have resulted in many
transactions happening without being brought onto the register.

191. Cadastral Survey procedures on the other hand are concerned with
the capturing of boundaries as they exist on the ground on a plan or the
fixing of boundaries, on the ground, as they exist on a theoretical layout
plan and bringing them into the register. Cadastral Survey procedures have
been used extensively in Kenya to support the register under the Torrens
System2s of Registiation especially in urban areas and the former White
Highlands.

192. Cadastral Survey provides greater certainty of boundaries for the
future and although demarcation of surveyed boundaries is part and parcel
of the survey procedure, the physical existence of boundaries is not
essential for their relocation nor is a judicial process involved in their
determination.

25 A system of issuance oftitles under the Registration ofTitles Act (Cap. 28 I ).
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193. The proccdurcs are reliable with littlc' or no subsequent disputes
over boundaries. The procedures a[e hou,ever expensive and rcquire
highly trained personnel and sophisticatcd equipment and lre therefbre
presently more suitable lbr urban environnrcnts and other areas ol'lirrited
size.

194. The shortage of trairled personnel. the high cost of cadastral
surveys, the centralization of cadastral processes and requirements by law
for authentication of plans are stifling development as procedures are very
slow, cumbersome and thus costly in time. This has partly contnbuted [o
the chaotic developments in peri-urban areas.

195. Demarcation and Cadastral Survey Systems require rationalization
and strengthening, in order to contribute to an efficient land delivery
system.

Policy Principles

196. Consideration should be given to the following principles:-

a the need to.train more personnel in survey since this ls a
function that is integral to an efficient land delivery system;

o the need to ensure that the processes of demarcation and
survey in the context of land adjudication are more
participatory to avoid disputes;

o the nbed, in the light of increasing population and intrusion
of customary law in the process of transmission of larid in
registered areas, to re-demarcate boundaries and resuryey
these areas in order to capture the reality of land
ownership on the ground;

o the desirability of strengthening of customary demarcation
procedures in the process of re organizing customary land
tenure;

o the need to use modern and faster survey systems (e.g.
Global Positioning Systems) to gradually overhhul the
general boundary system and bring it under more accurate
survey systems in order to increase certainty of boundary
relocation and thus reduce disputes;

a the need to amend the Survey Act (Cap.299) in order to
remove the control of cadastral survey procedures (through
authentication of plans) from the Government and to make
the licensed surveyors wholly accountable for their work.

14



I

i

I

I
I

I

I

I

i

t

Preparation and Maintenance of cadastres (Land Records)

Diagnosis

197. An cl'l'icicnt system of land dclivery requircs that capability should

cxist l'or thc prcpai'ation antJ nlaintenance of cadastral information

indicating not rrtcrcly whtl owns what interest ill what land but other

details such as land iapability. uscs. siz-c distribution and topographical

charactcl'istics. For rcasons including lack ol' resollrccs and trained

nlaltpowcr. no such lacility exists in KCnyu. There is clear necd to rectify

this situatittn.

Policy Principles

l9tt. Thc lbllowin_s principlcs should guide such an cl'fbrt:

o thc infrastructural apparatus for land dclivery must bc

modernizcd through computerization or the use of other
clcctronicallylinkedsystcmthroughoutthecountry;

a pcrsonnel in land rcgistrics and survey offices will need

iraining and rc-tr"ining so as to operate modernized
infrastructurc; and

o an accessiblc land information systcm will have to be

installcd as a back-up to thc cadastral syslcm'

Land Markct Rcgulation

Diagnosis

199. In classical economic terms, land is capital. As land is developed

whcther lirr agriculture in the rural areas or for commerce, industry. or

residential esritcs in urban areas. the capital value of thc land increases'

As land bccontes tnore valuable. its protection and planning of its use

become ptore irnportant both for the owner and for the community at

Iarge. Security gbnerally and security of tenure. in particular become

r;,ring.r. potiticai torces. These lead to a more stable society and are the

basis for a stronger lbrm ol democracy.

200. Thc frcedorn to transt'cr or otherwise dispose of rights over lanil is

generally considcrcd to be an integral part of a rtlbust property system, For

iot onty aocs it lacilitate access to and exit front tlie land economy, it also

enablei proprictors ttl raise capital lor land dcvclopttrcllt' BeCause the

transl'er and'disposition of land should ideally be urtdcrtakcn within a free

enterprise systenl. an ellective policy lllust stlarantcc that the land market

is liberated l'ronr impedinreltts tirat would l'etter its smooth and expeditious
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operation in the context of an accessible and efficient land information
system.

20l.ln practice. land tnarkets operatc in thc conrcxt of different levels
,f regulation, both direct and indirect at national, district and divisional

level. A powerful, but indirect mechanism of land market regulation, is
the land use plan. Because the plan has a bearing on the present and future
value of property rights, it is not merely a facilitative guide; it is part and
parcel of the constitution of property. Land taxes such as land rites and
rents are also important as indirect means of market regulations. More
direct mechanisms forming part of the regulatory power of the State are
also applied. In Kenya both direct and indirect merhods of land market
regulation apply depending on whether the land is for agricultural or non-
agricultural use.

2o2.The history of agricultural Iand marker regulation goes back to
1944 when the colonial government, alarmed at the spectre of speculation,
decided to subject all transactions in agricultural land to a system of
oft'icial consent. In 1958 this mechanism was extended to Afriian areas
that were then undergoing tenure reform on the argument that if not
guided, the new individual African proprietors might render themselves
landless by engaging in indiscriminate transactions through the market.
The procedure then established was to apply for and obtain the prior
consent of a land control board before any transaction in agricultural land
could proceed.

203. After more than four decades of the regulation of agricultural land
markets through land control boards it is clear that there exists glaring
shortcomings. Most meet at the whim and behest of the district orrcers or
district commissioners who chair them, and often without proper notice to
parties involved. The fact that these boards are themselves cbntrolled by
public administration officers has opened them to constant politicil
manipulation, usually to the detriment of the party who may wish to offer
land for sale or to object to particular transactions.

204. The law has been abused and disregarded, inter alia, through the
con.vening of "special" board meetings, either without a quorum or proper
notice or held in a place other rhan a public place. Bribery is conrmon ind
has been ascribed, inter alia, due to low remuneration paid tc irembers.
The delay in the formal establishment by the Minister of some land control
boards and the appointment of their members sometimes leads to persons
nominated for appointment actually attending meetings prior to their
formal appointment. The Iong service by members resultJ in accumulation
of unabated power and subsequent abuse of the same. provisions of the
law setting out the criteria to be taken into account by boards when
considering applications are often ignored. The boards hardly consult
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technical officers in their deliberations resulting in authorization of
uneconomic, inaciiessibie and poorly planned lanJ units. Women who
form the bulk of those who work on the land, are.either not represented or
lack adequate representation on the board. The level of education of most
board members is so low that they can hardly comprehend the law
governing the transactions before them. Sale of family land has been done
by crafty members of the family at times rendering the whole family
landless. Such actions could be prevented if there is wider presence of
family membcrs at the board meetings.

205.|t is proposed that functions of land control boards will be taken
over by District Land Authorities which, as envisaged, will be institutions
accountable to the people and professionally run.

Policy Principles

206. The following principles should'therefore apply:-

o there is an urgent need to update the property register in
all former Trust land areas that have been under title
registration for at least four decades. This will reqriire a
programme of title adjudication, as opposed to land
adjudication;

o in order to facilitate transparency in registered land
marketing an accessible and efficient land information
system will need to be installed and decentralised to the
district land registries;

a land used predominantly for agricigture in urban and peri-
urban areas should; by zoning regulations, protect through
legislation the integrity of agricultural use unless, and until
such land is converted to other uses;

o in areas still governed by customary land tenure, an
attempt should be made to design4 functional system of
land rights records to facilitate the-operation of customary
land markets;

o until such a time as District Land Authorities take over the
functions of land control boards there is an urgent need to
review and reorganise the establishment and appointment
of Land Control Boards, and appointment of members
including reppesentation of women, chairing ofsuch boards.
by non public officers and .adequate and prompt
remuneration to board members;
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o in order to bring about economic and etTicient land use
planning the boards br their successors should seek
relevant technical advice; and

o the law should be amended to require the approval of the
applicant's spouse, adult children and beneficiaries in
respect of controlled transactions.

Principles Regarding the Settlement of Land Disputes

The General Nature of Land Disputes

Diagnosis

207. A robust property system will always generate its measure of
disputes. In the context of customary land tenure, disputes are often part
and parcel of the continuous process of constitution and reconstitution of
social and cultural relations in a given territorial system. In non-customary
SyStemS, disputes are often Seen aS instruments for the clarification and
vindication of land rights between individuals and other potential
claimants. Either way, disputes can be short or protracted depending on

their history, subject matter or political or economic ramifications. Where
disputes are protracted, however, a lot of time, money hnd production
opportunity are often lost in an attempt to resolve them. Sometimes
disputes can go on for generations, a matter which is clearly detrimental to
social and economic relations.

208. The public has lost faith and confidence in the existing land
dispute settlement mechanisms and institutions, because they are
characterised by delays, incompetence, corruption, nepotism, political
interference and overlap of roles and functions, leading to conflict,
confusion and unnecessary bureaucracy especially when there is a low
participation of the local people in land disputes resolution mechanisms.

209. The first principle to establish is that land disputes, like any other
dispute that is submitted to a trial process for resolution, will vary from a
quite straightforward argument to a highly complex series of differences
of opinion involving ttie interpretation of documents and questions of
intention and motive.

210. Thus the first step is to classify land disputes into those that can be

resolved quickly and cheaply without resort to expensive and protracted
court processes. lnevitably, this classification will result in questions of
jurisdiction but there is no reason why these questions cannot be kept short
and simple. Questions of appeal from the decision of a court or tribunal of
first instance should be limited to specific matters in order to speed up the
process and keep costs down so far as the litigants are concerned. If

t
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further appeals are contemplated. they should only be permitterJ on
extraordinary grounds.

2l l. For the hearing of land disputes that are likely to involve more
complex questions of law or fact or where the subject matter in dispute
would be beyond the compe.tence of the tribunal dealing with the more
straightforward cases, a section of the normal courts of justice should be
established so that a body of decisions and practitioners specialising in the
subject could be built up. There is need, therefore, to design an efficient,
cost effective and socially reconstructive dispute processing mechanisms
irrespective of the tenure category of the land that might be involved.

Policy Principles

2l2.The following principles should be useful in the design of such
mechanisms:.

a for the more simple disputes, questions of jurisdiction
should be simplified and clarified;

i the tenure system governing the land in dispute should not
affect jurisdiction;

a the choice of law rules should allow for the application of
customary or received law depending on the circumstances
and the faots of the casel

a once a decision is reached it should be final and subject to
appeal on limited grounds only; and

t the mechanisms should be devoid of delays, incompetence,
corruption, nepotism and political interference.

The Resolution of Customary Land Disputes

Diagnosis

213. Customary land disputes in Kenya often arise in one of four
contexts. 'Ihe first are .disputes founded on inheritance or similar intra-
family feuds. These are the most numerous. Such disputes will arise
whether or not the estate against which claims are made is the subject of a
will, and despite powers of disposal having been vested in registered
proprietors by relevant legislation. The reasons are that succession to
agricultural land is still governed by customary law irrespective of the
registration status of the land and, that generations which have come into
existence after tenure reform in the Trust land areas are beginning to
challenge the so-called indivisibrlity of registered title.
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2l4.The second is over boundaries, especially because these are not, as
a general practice, accurately marked. Boundary disputes are a
phenomenon which occurs both at individual, family and ethnic levels.
When it occurs at the last of these levels it can easily degenerate into
conflict on a grand scale. The third is in response to population pressure.
The fourth is conflicts over resources e.g. water, grazing, etc.

215. The most worrying thing about customary land disputes is that
normal judicial mechanisms and procedures have not been successful in
resolving .hem. In some parts of thb country such as Kisii and Meru these
disputes are simply settled violently at home. Attempts by the government
to design a special dispute mechanism for customary land, including the
present Land Disputes Tribunals Act No.18 of 1990 have not been
successful. This mechanism does not take into account traditional dispute
resolution institutions and is characterised by illiterate members who have
poor understanding of the law. Members of the Tribunals are not regularly
appointed and at times are not gazetted as required by law and are poorly
remunerated. In m<ist tribunals women are not represented. The term of
office of members of the tribunals is not specified in the law. Members of
these tribunals solicit illegal fees. The Act compels the Magistrates' courts
to enter judgement in accordance with the awards made by the tribunals
without giving the cour8 discretion even to correct.errors on the face of
the award or inquire into the procedure adopted by the tribunals. The
tribunals have not been established in the newly created districts.
Froceedings'of the tribunals are not properly recordedand kept. Uirder the
Act the tribunals entertain matters outside their jurisdiction.'There is
conflict between this dct and the Registered Land Act.

216. There is need therefore for a carefully designed customary land
dispute management system; after a thorough examination of the reasons
why the Act does not perform the functions for which it was designed.

Policy Principles

2l7.The design of such a system should take account of the following
principles: -

o Customary land laws should be reseaiched into and
codified by the National Land Authority to facilitate
identification of mechanisms for settlemdnt of land
disputes;

a customary land disputes should always be determined, in
the first irtstance by institutions which have authority over
the eommunlty in accordance with custom and tradition;

o because inheritance disputes are socially the most fractious,
consideration should be given to the possibility of enacting
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a set of uniform rules for the inheritance of land
throughout the country;

o in order to discourage the progression of Certain customary
land disputes from generation to generation, a record of the
final determination of any dispute should be maintained by
relevant community organs;

a women's rights to land should become part of the
fundamental principles of the National Land Poliey;

a legislation should be enacted which assures gender equity
with respect to access and contrpl of resources and land;

o a proportionate number of women representation should
be constituted in all the land bodies at all levels;

o until District Land Authorities that will nominate members
of land disputes tribunals are constituted, there is need to
provide for appointment of members who are people of
high integrity with basic education, who also have a
reasonable understanding of both the land issues of the
relevant community and of the law and who are vetted by
the National Land Authority;

a the Land Dispute Tribunals should be properly constituted,
promptly gazetted, established in all districts and chaired
by persons knowledgeable in law;

o the law should recognise community based confllct
resolution mechanisms; and

o custom that has been observed over a long period of time
and is of general application should be recognised by
statute and taken judicial notice of except that customs
relating to inheritance which discriminate against women
should not be recognized.

The Resolution of Disputes Over Registered Land

Diagnosis

218. Most disputes over registered land are transactional, more often
than not they are generated by the failure of land delivery systoms to
clearly record or effectively tran;mit property rights in contractual
situations. They may also arise as a result of imperfect land rnarket
conditions. Because many of these involve corporate entities and well
connected elites and their agents, litigation often occurs in fora which are
well understood and accepted by the protagonists. However, the majority
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of the litigants who are ordinary folk cannot access the established dispute

resolution mechanisms. In the court system dispute resolution mechanisms

are cumbrsome, expensive and take too long. Involvement of advocates

in land cases complicates matters for ordinary people' CourtS ar€ not'

sensitive to the needl; of widows, unmarried daughters and u'omen heads

of household. Provisions for settlement of disputes are scattered in several

Acts. Some disputes involve boundaries, succession and inheritance.

Section 143(t) oi Registered Land Act (RLA) disallows the challenging of
first registration of titlles in any court of law. Irreparable damage has been

.uur.dto individuals, families and at times whole communities by the

provisibns of this Act.

219. Also adversely affected.members have found it almost impossible

to challenge a first registration'where the registered trustee proprietor is a

trustee under sectio-n 126(l) of RLA which prohibits the entry of
particulars of any trust in the register

Z2O.What is required is to improve the efficiency of these courts.

Policy Principles

221. Attention should therefore be paid to the following principles:-

o the level of complexity and procedures and expenses

associated with litigation over registered land should be

reduced;
O lartd registry records should be periodically updated so as

to reflect the'position on the ground;

a there is need to create a special division in the High Court
decentra'lised to the lowest court in the districts to handle
land cases as a means, inter alia, of developing'a consistent
and rational jurisprudence on Kenya's property law;

a where disputes over registered land entail the
determination of deeply rooted social and cultural rights
these should first be resolved in an appropriate forum
before the technical issues based on the relevant legislation
are determined;

o there is need to uphold integrity and improve efficiency in
the Court System;

,f Section 143 (1) of the Registered Land Act should be

amended to allow for challenge in any court of law where
registration of title (other than a first registration
completed and. registered prior to the commencement of the
Act) has been obtained, made or omitted by fraud or
mistake; and

d
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o Sectlon 126(1) of the Reglstered Land Act should be
emended to pnovide thet a penxm rcqulring lan4 a lease or
a.eharge in flduclary capac-lty must be described by thrt
capaclty in the instnrment of acquisltlon and must be

. reglstered with the eddltlon of the words "es trustee"
together wtth partlcularS of any tntst
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CHAPTER.5

I,AND POI,ICY I MPI,IiMIIN'T'A'T'I()N

Gcneral Principlcs

Diagnosis

222. Notc hrs hccrr takcn ol' thc I'act thut thc proccss ol' policy
dcvclopmcnL nrust hc participutory and inlirirnation hascd; it is ilnportant
thut any policy on a nrattcr as imp<lrtant as land should bc owncd hy thc
puhlic who arc thc oncs that will bc al'l'cctcd hy it cithcr as owncrs or
users. On thc basis ol'public conscnsus on all thc itspccts ol'thc policy. onc
cxpccts that a policy docurncnt would bc discusscd by Cuhinct and
prcscntcd to Parliument lirr approval. Thc policy should thcn hc
disscntinatcd and internalizcd belbrc criticul aipccts ol'it arc adnrinistcrcd
or legislatcd.

Policy Principles

223. Attcntion should be paid to the lbllowirtg stratcgics in un cl'lort t<r

develop a national land policy in accordancc with the principlcs sct out in
the prcvious Chaptcr: -

r depending on thc extcnt to which thc diagnostic aspccts of
this framework reflects thoempirical characteristics of the
land qucstion in Kenya, thc guidelincs prescnted hcre wiH
need to be convertcd into a draft national land policy
documcnt;

o the draft natlonal land policy document should tlc
publlshed to facilitate discussion by the public as they arc
the ones affected by this policy.

Legislating Land Policy

Diagnosis

224. Although it is neither necessary nor desirable to legislal.c all
aspects of a national land policy, this is an area in which a great deal of
legislation may be necessary. This can be done either in tcrms of the
enactment of new laws or the revision of existing ones.

Policy Principles

225. Clear guidelines are therefore necessary for the formulation of an

adequate legislativ0 pfogramme. These should include:

o the entrenchment, in thc Constitution, of aspects of land
policy, particularly those relating to the location of radical
title, the power of compulsory acquisition, the nature and
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o mode of exercise of the regulatory power of the State, and
thc protection of national heritage;

o the revision and rationalisation of existing property statutes
in the light of the policy principles set out abovel

o the revision of sectoral legislations in accordance with the
national land policy; and

a the design of a legislative framework for the orderly
development of customary land tenure.

Institutional Responses

Diagnosis

226.The process of legislating land policy often involves the creation or
reorganisation of institutional structures. These are necessary to provide
an adequate framework for the regulation of the property system, the
administration of production structures and the provision of support
services infrastructure. Kenyans face numerous land related problems that
call for immediate attention. The urgent challenge is to rationalize the
existing laws and institutions relating to administration of land.

Policy Principks

227 . The following responses should therefore apply: -

a the restructuring of the land administration system in such
a way as to ensure that it functions under the National
Land Authority and the District Land Authorities;

r the privatisation of non-core land administration functions
where appropriate;

o greater use of traditional community mechanisms in such
matters as land delivery, dispute processing and sectoral
management of land based resourcesl and

o capacity building for an efficient and cost effective
management system..
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PART III

LEGAI, MECHANISMS TO ESTABLISH A NEW I,AND
ADMINISTRATIVE STRUCTURE



. CHAPTER 6

CONSTITUTIONAL POSITION OF LAND
Historical Development

228.Land has always occupied a central place in the whole of human
history and under African customs land was a means of economic
empowerment, political control and also had a spiritual dimension.
whoever controlled land controlled the political economy. At the onset of
colonialism in Kenya, whether by the British or by other foreign fowers
that pre'ceded the British, the first laws to be put in place weri those
dealing with expropriation of land from the indigenous Africans. The land
acquired whether through conquest, treaty making or through outright
cheating was secured and entrenched in law to give .the acquisition
legitimacy.

229.ln legalising the acquisition and occupation of foreign rands, the
British Parliament promulgated two laws, namely, the British Settlements
Act 1887 and the Foreign Jurisdiction Act 1890. whereas the former
provided for the extension of power of "Her Majesty" to provide for the
government of acquired settlements, the latter gave the sovereign
jurisdiction over Her subjects in a foreign country where there was no
formal government from whom Her Majesiy might obtaih jurisdiction.

230. while laws were made to secure land to the settlers, African
customary property laws were ignored and separate colonial laws were
made to govern areas occupied by Africans. A historicar overview of
colonial land legislation is iet oui in the principles of a national land
policy framework in Part II of this Rbport herein. The dual legal approach
began with the enactment of the East African Land Regulations bi tagz
g1{-all other legal regimes affecting land continued the same way up-ro
1963 when Kenya attained independence. During this time radical-titlt to
all land in Kenya was vested in the British Sovereign save for Native
Reserves wherd radical gitle was vested in a Trust Bdard from 1938. At
independence radical title in trust lands was relocated to county councils
while title to former crown lands was split between the Regional
Governments and the central Governmentr. However, with the abolition

' Lcgal Notice No. 718 of I963 - Thc Kcnya tndcpcndencc Order in Council l!)63 (Scctions 204-208).
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of Regions in 1964, land that was formerly vested in the Regions was

relocated to the Government of Kenya .

23l.ln 1965, the Constitution was further amended to provide for the

administration of both Government Land and Trust Landi and provided

thus:-

Section l7 "subject to the provisions of any law, the President or any

person or authority authorised in that behalf by the President may make

grants or dispositions of any estates, interests or rights in or over land that

ire for the time being vested in the Government of the Republic of
Kenya."

Section l9(1) "The Commissioner of Lands shall be deemed for the

purposes of section 53 of the Trust Land Act to have been authorised-upon
the commencement of this Act by every County Council to administi:r the

Trust Land for the time being vested in it".

Sections l7a and 195 were purportedly repealed in 1968 through two
ordinary, statutory amendments. The validity of the repeal of these two
sections is doubtful taking into account the requirements of a

!:onstitutional amendmeht.

232.The Constitutional amendments hereih completed the
centralisation of land administration in Kenya. The local communities
were not given any say as far as the overall administration of lSnd was

concerned. This sad state of affairs obtains to this date and Kenyans have

called for the decentralisation of State control over their basic resource.

lVhat Kenyans said

233. During the Commission's hearings across the country some people

raised a significant number of issues that called for the entrenchment in
the Constitution of the following asPects of land:-

(i) That the protection of private property accorded by section 75

of the constitution is good but the people pointed out that
there are many cases where people have abused the law in
acquisition of property. The people were categorical that the

2 Thc Con$itution of Kcnya (Amendrrcnt) Act, t964, Act No.28 of 1964 (scction 2l).
I Thc Constirurion of Kcnya (Amcndmcnt) Act, 1965, Act No. l4 of 19,65 (scctions l7 and l9).

' Thc lend (Amcndmcnt oftrws) Act l96E Act No. 39 of 1968 (scction l7).
! Ttc Trust hnd (Amcndmcnt) Ac1 l96t Act No.43 of l96t (scc{ion 6(2)).
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protectionaccordedbythe.Constitutionshouldnotapplyto
public tanA tnat has been irregularly acquired t"1 tl^:j*
iection should be rewritten so that it is clear that no Protectlon

is accorded to irregularly or improperly acquired land'

(ii)ThataKenyanshouldbeabletoliveanywhereinKenyaas
proriaea ioi in ,".tion g1 of the constitution and be protected

6y taw rrorn t.rursment by local communities. It was pointed

outthatlandclashesarepartlya.manifestationofthe
intolerance, sometimes defiberately promoted' of other

Kenyansbylocalcommunitiesinareaswheretheychoseto
go and live.

(iii)Thattherehasbeenabuseoftrustbythe..Governmentandthe
counry councits, its officials and councillors in the irregular

attocation of puttic and community land without following

legally laid dtwn procedures that ensure appropriateness,

,runrpurJcy and fairness' This abuse has led to massive

graU6inj of'land reserved for public use e.g. school grounds,

""rn","rLr'playgrounds, 
parkjand forests' to name but a few'

(iv) That there should be a provision in the constitution to address

issuesofancestralclaims,byvariousaggrievedpartiesyhgil
ttre couiseoithe history of itre countryhave been deprived of

their ancestral lands.

(v) That instirutions should be established both at a national and

"ornnruni,y 
level and entrenched in the constitution which

willholdandadministerlandonbehalfofKenyans,
professionallyandwithoutpoliticalinterference.

234. While the constitution has some provlsions in respect of some of

the issues raised others may need constituiional amendment to incorporate

ih";. Key to tt,is it it,e ie-organisation of administration of land and

devolution of this administration to local communities.

The Way Forward

Land and the Constitulion

235. Land to Kenyans is an emotive issue. It was at the core of

resistance to British iule at the turn of the last century and subsequent

ugiotion for land thereafter uP lo the time of the struggle' for

i,iJ"p.narnc". tt isln"i"fore a ceniral category of property in the lives of
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Kenyans and as such requires special treatment in the Constitution.
Kenya's independence Constitution contained an entire Chapter on land
comprising twenty six sections (sections 187 to 212) with detailed specific
provisions on land. In the current Constitution, land is given some limited
but nonetheless specific treatment in Chapter IX on Trust Land and
Chapter V on the bill of rights.

236. Examples of countries that have included land in their
Constitutions include Uganda with 7 articles dealing with land, Philippines
with 3 articles, Malaysia with 3 articles and Lesotho with 3 articles.

237. As land is already a Constitutional issue in Kenya no meaningful
rcforms can be undertaken in the absence of relevant Constitutional
changes. To quote Justice S. P. Bharucha, Chief Justice of the Supreme
Court of India on this issue when addressing this Commission:-

"Any meaningful land reforms ought to be accompanied or at least
preceded by relevhnt Constitutional changes".

238. The Commission is of the view that any meaningful land reforms
- to be undertaken in the country have to be accompanied by relevant

Constitutional changes in order to have a firm foundation.

239.The entiri corpus of land law cannot be written inro the
Constitution. The Constitution can only ser out broad principles on land
and establish an institutional framework for the ownersli'ip, ad-ministration
and management of land. From the peoples" comments and in the
Commission's opinion the following issues should be provided for in the
Constitution:-

(i) ownership of land;

(ii) protection of title ;

(iii) power of compulsory acquisition by the State;

(iv) regulatory power of the State over land;

(v) redress of ancestral claims;

(vi) control ofland based natural resources; and

(vii) administration of land.
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Ownershlp of Land ln kenya

_u0. At present, there are three catgEories of land in Kenya namely
Governmcnt land, Trust land and privatc land. As earlicr ouscnea, tnl
classification of land into the three categories is as a rcrult of historical
devolopmcnt of land laws in Kenya since 1g97.

(d) Thu F,oyt Indcpendencc order in council 1963 providcd
rh6t all iahd that wm voted in Hcr Ma;CIty oi in the Gor"rno,
shail be deerned to have vcstcd iir tfic Regions or the
Governmcnt of Kenya ott 126 Dencmber, 19656. However,
land that previously vested in the Rogions was rclocated to the
Govcrnmcnt of Kcnya in 1964 and this situetion continues to
thir dato7. Govcrnment land includcs dil unalicnatcd
l8vemffient lend hcld and occupicd by government agencics,
all watef bodi€s es deflnod by itrc w;# Act (Cap. itz) *"
territorial.s€a and sea bec, eli public roads whethir gazefia
or not and land that rcmained una-dJudicrtcd under the Land
Titlee Act (Cap.2t2).

ft) Tnut lrad ir defincd in part IX of the constitution and the
Truct L,rnd Act (Cap. 2Jg).' (c) Private lantl b hll land wlth rcgirtcred title in accordance with
any rcgistration statut6.

Ul,In thc three categories the basic or radlcal titlc vcsts cither in the
G.ovemmont for boft Govcrnment land and re4ieet"d uu..3ranrcdby the
dtwemrncnt or in thc county councils for bolh rrust rand ina iegrlrr"a
tidei derived frorn Trurt hnd.

242.wrrrcas the vesting of baric titlc ofrrust Land in county councils
! clcrrly ret out in the constitution, the vestlng of Government iand in the
geVGrnrnotrt il not so explicit as the relevant provieions of the
f$cperylenec conrtitu_tion ir 

"rn"nard 
by the con-stitution of Kenya

(Amendmen0 Act 1964r, do not appcar in the 1969 printed edition. ftei€
is no apparent etpluatlsn for thirbmigsion.

- 243.It is proposed that the land ln Kenya should be categoriscd into
three tenure categories: public; commons; and private and- be clearly
vcstcd by theConstinrtion appropriately as outlined below.

a

1

t
Scc FooootcNo.l.
Sce Fomcc No.2.
Scc Poorotcs No.l md 2.
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Categories of Land and Tenure

Public Land

Z44.Public land shall include:-

(i) all land held as. unalienated government land [except such

land within the Coast Province that became Government land

through the application of the Land Titles Act (cap. 282) but

excluding riia within.the boundaries of any city or
municipality and the foreshorel and any land held by the

Government consequent upon a reversion thereof of any

freehold or any leasehold estate;

(ii) all lan{ used or occupied by a Ministry, Department or

Agenc/of government or Statutory Corporation;

(iii) all public.roads and roads of access as defined under the

Pubiic Roads and Roads of Access Act (Cap. 399). whether

gazetted or not;

(iv) all water bodies as defined under the water Act (Cap. 372)

including sucH riparian land as defined by various relevant

statutes;

(v) the territorial sea and sea bed and the territorial area of any

lake situated partly within the territorial boundaries of Kenya

including ttre forishore and riparian land. as defined in the

various statutes.

245. Public land shall be held by the National Land Authority under

puuri" tenure. The radical title to public land shall vest in the National

Land Authority to be established by legislation and entrenched in the

Constitution ai trustee for the citizens of Kenya. The legislation shall

define the structure, functions and powers of this Authority.

Commons

246. Commons shall comprise ali land:-

(i) currently defined as Trust land under the Constitution and the

Trust Land Act (CaP. 288);
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(ii) registered in the name of any local authority or reserved for
the purposes of a local authority;

(iii) held and managed as community forests, game reserves, water
sources, grazing areas, shrines identified as such by specific
communities;

(iv) within the Coast Province that became government land
through the application of the Land Titles Act (Cap. 282)
(excluding land within the boundaries of any city or
municipality and the foreshore);

(v) helcl by county councils'consequent upon a reversion of a

freehold or leasehold estate; and

(vi) ceded to the Commons by any process of alienation or
transmission.

247. Commons shall be held under customary tenure or public tenure as

the case may be.

248.The radical title to the Commons shall be vested in District Land
Authorities established by legislation and entrenched in the Constitution as

trustees for the communities occupying er using such land. The structure,
functions and powers of the District Land Authorities shall be set out in
the legislation.

Private l-and

249.Private land shall be any land that:-

(i) is the subject of a title regis[ered in accordance with any
written law but shall not include any land held on a title
rbgistered in the name of a Government Ministry, Agency or
State Corporation; the Permanent Secretary to the Treasury
(Incorporation) or any local authority;

(ii) otherwise acquired by mechanisms which confer exclusive
occupation thereof.

250. Private land shall be held under freehold or leasehold tenure.

251-The radical title to private land shall vest' either in the National
Land Authority or in thc District Land Authorities depending on where the
title is derived from.
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252.lf radical title is to be vested in the National Land Authority and
the District Land Authorities created by legislation and entrenched in the
Constitution as outlined above. other than in the State, certain
consequential but pertinent matters must clearly. be defined in the
Constitution to avoid confusion. These are the power of compulsory
acquisition and the regulatory powers of the State over land.

Power of Compulsory Acquisition

253. Section 75 of the Constitution provides a basis for the exercise of
this power while the Land Acquisition Act (Cap. 295) sets out the
procedure to be followed if the power is to be exercised.

254. Notwithstanding the divestiture of the radical title from the State to
other bodies created by the Constitution the power of compulsory
acquisition should still vest and vest only in the State and be exercised by
'he President. The conditions for the exercise of that power shall be
clearly defined by legislation and such power should be exercisable
irrespective of the tenure category of land. The power is necessary to
a'low the State access to land that is required for public purposes.

255. Section 75 of the Constitution, in addition to providing the basis
for the exercise of the power of compulsory acquiiition, defines the
meaning of public purpose for which the power can be exercised. The
definition of public purpose in the Constitution is rather limited and
should be expanded to include "public interest" which should be expressed
as the State's commitment to address historical and other injustices. This
expansion is necessary to accommodate ancestral/historical claims and to
effect land reform programmes, a subject that will be addressed herein.

256.|n order to avoid creating unnecessary tension between the State
and communities, thc exercise of compulsory acquisition over commons
shall only be exercisable after due consultation with and approval of the
District Land Authority within whose jurisdiction the land is situate. In
such a case, however, there should be provision to override any objection
from communities only on grounds of exceptional national interest. Even
then the communities and any other person having an interest in or iight
over the land in question shall have the right of direct access to the High
Court or any other tribunal ithat may be established for the purpose of
determination of the legality of the proposed acquisition, and obtaining
prompt payment of just and full compensation.
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Regulatory Power of the State

257. While leases contain covenants binding the lessor to use his land in
accordance with the stipulated conditions so that he does not, among other
things, interfere with enjoyment of rand by other land owners, a person
holding a freehold or an absolute title may not have such covenants
imposed on his title. The assumption is that a freeholder o.r an absolutc
proprietor is left to his own devices to use his land as he wishes. Howevcr,
this is not the legal position whether one holds a freehold title, absolute
title or a leasehold title. The state, under the constitution, has power to
regulate the use of all classes of land and this is what is known as the
regulatory power of the state. The State enforces sustainable land use
standards and practices using this power, through legislation.e

- 258. That power should be retained by the S'tate but be exercised
through the National Land Authority. However, in order to ensure
uniformity in the exercise of the power throughout the country the scate
should enact legislation to empbwer the Nitional Land Authority to
develop guidelines and clear standards for adoption by District Land
Authorities and other planning authorities. Such guidelines must
incorporatc national policies reiating to sustainable ise of land and
environnlental preservation and musi also take into account local and
community values on land use and sound environmental management.

Prrtection of Tltle

259. section 75 of the constitution protects righrs ro private property
and confers what is popularly known as sanciity of iitle. Howlvei,
members of th9 pub-li9 complained that the provision protects private
property regardless of the manner in which property *as atquired and that
therefore it could be argped that it protects illegaily acquired title. They
recommended that sanctity of title be tied to the legitimaiy of the proc"r..;
or procedure used in its acguisition and that titles bc honourld and
protected only wher.e such titles have been acquired in accordance with the
laws and procedures prevailing at the time of iheir acquisition.

260. we recommend that scction 75 of the constitution be suitably
amended so that protection only applies to properly legally ani
procedurally acquircd.

e 
for g]mef-c !c Phyricat Phnning Ac! Aa No.6 of 1996, rhc t nd Conrml Act (Cap 302), the Agricutrurc
Act (Cap. 3t8)
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Ncrr lnstitutions lirr Land Administratien

2(rl.l;or land lo hc lclrnilristcrcd prol'cssionully. it is proposcct that the

Nltionul l.alrd Autlrority tntl thc District Land Authorities shall be

cstahlishccl by lc,uislatiori and cntrcncltccl in thc Constitutitln to hold arxl

nrlnilgc larrd ittt hclralt' ol' tltc citizcns tll' Kcnyit.

2(r2.'l'[c Nutional Land Autlrority will tukc ovcr tlrc l'unctions ot'tltc
ct.l;l'c1t tcchrricll dcpilrtnlcnis ol' thc Mirtistry tll' Laltds iurd Scttlcntcnt

nuntcll,: Surrcy. Physicirl Pttrtnin-s. Lartds itrtd Land Adjudicution and

Scttlcrirclt. 'l'lrc cstairlishnrcrrt ol'this Aulhority will bc tln tlrc sanlc lincs

rus thut ol'tltc Kcnyit Rcvcttttc Autltority irl 199-5.

2(r3. 'l'lrc s:rid Authoritic.s shall hc run prol'cssitlttully arrtl bc insulatcd by

thc ('onstitution ll'orn politicirl intcrl'crcltcc tutd shall bc ttnswcrtrblc ttl thc

pcgplc ut tlrc ltlcll lcycl tltrgugh itn clcctivc rcp.rcsctttatipn.

2(r.1.'l'5c strgcturc. l'unctions anil powcrs ol' thcsc Authtlritics shull hc

sct out in lcgislltiort.

2(r5. Thc Authoritics shult colrtrol thcir orvtt t'inanccs und shall ttccount

t1; thc Milistcr irr chargc ol'luttd n'tilltcrs at rcgular illtcrvllls during thc

l'inllrcial yclr. Lcgisltti-on slr:rll sct out strict standards to cnsurc that thc

proposcd Authoritics cornply w ith acccptcd llrranc itrl disciplinc.

2(r(r. To lilcilitiltc snrrloth tlpcriltitln witltout unncccssat'y conl'usion.

Disrrict l,tncl Aut]roritics shall bc accoutttithlc ttl tltc National Land

Authority and tlrc Milristef irr sorttc rcspccts ttttd thc Natitlnal Land

Authoritf shall hc itccottlttttblc to thc Mirtistcr.

Rcdrcss ol' Anccstral/Histrlrical Claims

2(r7. tlr 6rtlcr t1t dcal with gricvurtc.cs ol'pust ltistttrictrl ilr.itrsticcs (rvcr

lald as cxprcsscd hy pcoplc in various.lilra csJrccitrlly lt tlrc Coast'and in

thc Riti Vallcy Proriinccs . it i.s proposcd thut thc Constittttiort hc unrcndcd

to providc thi[:
(i) lcgislatiorr bc passdd lilr rcvicrv ol'itnccslral/historical land

cliints :rrrd disputcs including tltosc datittg back to ltl95 rvith
a vicw to rcaching a.just and pcaccl'ul rcsoltttitut ol'thc sillllc.
takilrg into account tlrc nlturc ol' thc uttrcsolvcd claint or
clisputc and thc currcnt nccds iuld intcrcsts ol'thc tliltioll:

(ii) t[e anccstral clairns and disputcs shull bc investigatcd by rtn

Ancestral/Historical Lund Clainrs Triburtal tti hc cstahlishcd
by le-eislltion and which shull sit in puhlic lnd conrply u'ith
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the tair hearing requirements of the Constitution and the
common law;

(iii) That legislation must be passed and all such claims and
disputes investigated und resolved within two (2) years from
the date of commencement of the Constitutional amendment.

268. This is an emotive matter which has been one of the reasons for the

frequent land clashes especially during electiQneering periodro. ln other
places it is a ticking time bomb which can explode with grave
consequences. The issue therefore must be faced and addressed squarely.

Natural Resources

269.'lhe Constitution should provide for the ownership, protection and

ownership of all natural resources including minerals and mineral oils,
wildlife, fbrests, fisheries and marine resources, water etc.

270.We recommend that all natural resources should belong to the

citizens of Kenya and be vested in the National Land Authority and

District Land Authorities, as appropriate, as trustees for the citizens of
Kenya.

27l.The protection and exploitation of such resources should take into
account and pay special regard to the interests of and confer benefits on

the communities affected by virtue of their occupation of and or historical
connection with the area involved. So far as reasonably possible the
administration of such resources should include the participation of the
local communities but the interests of the nation as a whole, the protection
of the resources and their development must be given due consideration.

ri, RcFrn of rhc Judicial Commission ApFrinted to lnquirc into Trihnl Clashes rn Kenya- Govcrnmcnt hinter

1999.
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CHAPTER 7

NEW INSTITUTIONAL FRAMEWORK FOR LAND
ApUTnTSTRATIoN

Introduction

272.Kenya contains one of the most diverse ecological zones of any
country in Africa. It ranges from tropical beaches at the Coast to lava
deserts in the North East to high altitude rain.forests in the Central part
and to major wildlife sanctuaries on opgn savannah plains in the South.
The country has highly productive agricultural areas ranging from sea
level to 3000 metres or more above sea level. Within these geographical
zones is a highly diverse population from a multitude of ethnic
communities varying between nomads and pastoralists in the arid and
semi-arid lands (ASALs) to th€ settled communities of all races at the
Coast, the Highlands and the Lake Basin.

273.|n spite of this wealth of diversity, successive governments have
made no attempt'to create a comprehensive general policy for the
administration of land. While there have been attempts over the years to
introdtrce fragmented policies to deal with specific problems as they arise,
such as land reform programmes of the late fifties and sixties, there has
been no overall, co-ordinated policy for the development, use and
administration of urban or rural land throughout Kenya.

274.The consequences of the lack of a comprehensive policy, is a land
administration system that has failed to meet the aspirations of Kenyans.

275. Wherever the Commission travelled throughout Kenya, there were
widespread complaints by.members of the public about the administration
of land in all its aspects. Whether the subject was allocation of public
utility land, governmeht housing, commercial plots in townships, land
adjudication, the resolution of disputes by Land Disputes Tribunals, the
distribution of settlement scheme plots or whatever, the public were
visibly angry at the way the administration of land was conducted.

276.Land administration in this country is governed, by and large, by
systems that were put in place by the colonial administration and little has
changed over the years inspite of changes in the general develoilment of
the country. The systems pre characterised by a multiplicity of laws, a
highly centralised adminiitrative structure and archaic ways of doing
things. It is notable that although there have been efforts in the past tot
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efi'ect some policy refornrs. there has seldom been any review of the laws
governing land.

277.This position has created both legal and administrative bottlenecks

that have resulted in negative and costly effects.

278. Due to social and political pressure, short term measures and ad

h'oc policies to resolve land problems that have developed over time have

been introduced. These measures are sometimes wholly devoid of a legal

basis or f,rrm polic.y principles. The legal procedures for the allocation of
Government land, for example. are clearly set out in the Government
Lands Act (Cap. 280). In practice, however, many of these procedures
have not been followed tbr decades. Instead. the Office of the
Commissioner of Lands has adopted procedures that are not only in breach

of the law, but are also flawed in many other respects. Planning
procedures are frequently ignored. Survey procedures allowing fol
infrastructure development are.often overlooked, for example plots are

surveyed on road reserves and deed plans produced. The selection of
allotees is carried out in a number of different ways most of which are

neither transirarent nor in accordance with the law and established
procedures'. Letters of Allotment are treated as binding contracts that can

Le dealt with as if ttey were marketable sectrities2. This, coupled with
unpio0edural systems of land allocation has created the very basis of
illegal land speculation at the expense of the public of Kenya.

279. Furthermore, most ordinary Kenyans find ttrc Ministry of Lands
aiid Settlcmelt nbt readily dccessible. A few privileged citizens, who have

acce'sis'to'the seniOr officers in the Ministry, have exploited the inherent
loopholes to grab land. The grabbing in turn has been followed by rampant
forging of documents as the stock of valuable land dwindles posing a

r"rioui threat to the security of title3. It ls not uncommon to hear of forged
titles findi4g.their,way to a,land registry and Registered Land Act (!ap.
fQOl gfgeq eards peing,pulled outof registers and being replaced UV f{t
orlgg:'Si.rnilarly, deqd files in land registries are inspcure and frequently
tampered with.

I Sot crr"irnpt. rhccsrablishtnen[of plor olltxaion commhlqx.
' Sce Pgfln ltlgice.Qy l4 COmmis+ionerof l:nds datcd 2Oh Scpcmber 2002 lappearing in thc East African
.sraiaira iir t" ocroucr. z0o1j.', 

6.u foirtno(..t t i.2.

l
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280. Thc immccliatc conscqucncc ol' this ttrcss is tltirt tltc pcoplc rrl'

Kcnya have lost conl'idcncc iir thc systcrtl ol'luntl atltllittistt'rttiott.'l'llc

uufuL oia rcgisterccl titlc tras bccn scri.ttsly c.rttpr.tltisctl''[-5is h,s g'it'c

;;;r;qr"..Ji to, thc cconorny ol' Kcny.. l1 is * sitttrtti.tt tltrtt dcrttittttls

irnmeciiatc rcform both institutional and lcgal'

What Kenyans said about the I'lxisting Systom

281. Problems ancl complaints I'rtlm thc puhtic rclating to lilttd. wcrc.s()

numerous ancl varied that it bccamc ncccttury ttl ctlndclsc and itcttlisc

tt,e* into summarised issues which arc listcd in Anncx 2 ol'this Rcptlrt'

However,,by separating the issues into iclentil'iahlc gcographical arcas' thc

comptexiiy 
'of 

tfre probiems and thc reasons lor thc proposuls as t. h.w thc

;;;';'il;-;- u"it!. solvcd becomc'stightly casicr to undcrstand

282. To begin with,'the problcms that concsrn residents ol'urban arcus

are different from those that concern rcsiclcnts ol' rural arcas' Thc

;;;rp^"ir of arid,and semi arid lands havc vcry clil'fercnt prchlcms l't'om

anv,one else. And.the residents of the coastal arcas of Kcnyu havc th.cir'

ili";;iri pl"ur"*. to'a large exteRt bascd on hist.rical cvcnts that

n u" [".n laryely itnoreO zrnd tf,at are quite clifl'crcnt l'16m othcr arcas ol'

Kenya.

283. Nevertheless, a number of complaints 1f9 c:'mm:n to all areas' ln

puii.ifu, u uniu.rJ !i1eron.".1as $i conbpntr'ation-of powcr over land

in the hands of tfrr'pi.iialni unO the Commrtiionet of Lands' Everywherc'

il;,#;;;olJ,t " 
decentralisation of power over the administration of

land.Similarly,throughoulKenya,.p"opt".werelisiblyangryoverthc:r;.UUi"J,ii puUfi. arid private_tind 
-by 

persons of. influencc who seem to

be immune from ffi uition. The peopie demanded the repossession of

land improp.rfy or"iilelally obtained'in this manner. Another almost

,ri".i.if iornptuini w-as against the destruction of forests' water

catchments and. other ,"n*itiue areas of land that are vital to the

environment and the well-being of the country as a whole'

284.|nurbanareasthroughoutKenyatherewereoverwhelming
cotriplaints that pl;;;i'fgltiquiittents were not observed at all' If a part

development prunlirJ;iliiepareO it was frequently disregarded and the

views of the local residenti were neither:,sought nor-.taken into account

even wher. ,u.r, 
-ri.*.s 

had been obtained. ihe deliberate invasion of

unoccupied Goverriment land, local coungil .land or private land by

squatters urougni^uv'p"iiri,ri.".t with p.romi,ses of free land has created

\
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neryly insoluble slum dcvelopmcnt problems. firc wholly unplanned
proliferation of kiosks in. every township, howevcr t"rg"'oi sil.ti;l;
another aspect of thi: practicc.

285.In rural areas, distances to land rcgistries werc an obstacle to thc
smooth-running of the system and, what was far worse from the point oiview of the public was the fact that somc Registran scldom knclw what
they should be doing and were charging exccisive and unlawful fecs foi
carrying out their duties.

286. The interference in all land mattcrs by the provincial
Administration was 

-universally condcmnod. Instcad'of rnooitorioi trr"
appointment of l-and control Eoard mcmbcrs gnd thc. propcr *ooiig or
Boar$ rhcetings, the Administration was conniving at-itti8"l ,.rtiigrl
granting illegal conscnts and thus disposscssing ranif,cs ort6ir una. 

e '

287.T\e resolution-of disputes by land disputcs tribunals is not well
undcrstood either by thc mcmbers dt ttre tribrinats trremsctvcs=oi Uy tni
Provincial Administration officials who scloct the mcmbers ana mrfiatc
the opcration of the tribunals. The results arc very ossatisnca.r-u"o"oi
the public.

288. Thc whole conccpt of settlcment schemes to allcviatc theproblems of squatters and landlessness has aegcnciaied into ri scmi-
ottlcial rqethod of landgrabbing.by local and ccnfll goyemmcnt ofEcials
and politicians. The whole proccsi of selcction of al'iotecs of scttlcrnent
schemc plots is riddled wittr-discrimination. Thcse particular aUor"s nare
causcdtrnoro distrcgg than anything else in thosc 

"i""r 
lprrticutarty tni

coast and thc Rift vallcy - where such schemcs havc becir introaucir in
the past twenty years or so.

289. The coast reveais thc anguish felt by local residcnts whcn the
sanctity of areas of traditional and culu*el significmce such o t"ytl,totally ignored. Public access to beaches, tIc foreshore resewc, fish
landing sites, coastal forcsts, mangrove forcsts and othcr ,"oritir.
gcosystems arc destroyed in a rush to acquirc private titlc to land in areas
hithcrto quitc rightly raserved for thc public bciefit.

290.Issues that have been and still are major problems at the Coast
include absentec landlords and tenants-at-wili. tivcstigations on these

1
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issues lavc beel done in the past, reports' made and recommendations put
forward to the Governmcnt but no stips have been taken to resolve ttrcni.

. 291. furning briefly to ASALs, the inability of the officials whose job it
is to administer land matters in such areas is devastating. Nomadi and
!11or4 peoples have a lot to offer Kenya. As noted in -hapter 2,, over
S.ovo of Kenya's livestock is located in the ASAl.s. There usld to 6., in
these areas, successful prograrnmes for the improvement of the quality oi
Iivestock and its marketing. The reintroductibn of thqse progrimmjs is
long overdue. The almost unplanned and unsupervised creatio-n of camps
for tens of thousands of refugees in the Northern and Eastern larts of tfre
country has only made matters worse.

292.1n summary, the overall lack of poricy, the destruction of the
infrastructure, thi interference in rand ."ii.rr ui-,i; ir;;;;.t.I
Administration and most of all the failure to heed the viiws:and ihe needs
of the local residents has. bryysht land ailministration into total Asrepuii
in the eyes of Kenyans. The Ministry of Lands and Settlemcnt has fail;d in
most :rreas of land administration, planning, development and protection.
Instead, some Ministry officials have beenlnvolvedin the destrtction.of a
sound and working system of land tenure, land ownership and land
development. The Ministry has firiled to comply with the law or amend the
law to cater for new developments. Instead ii lias connived at and onabled
a system_ of speculation and land grhbbing to flotrrish throughout the
country. In its turn, this cavalier attitude has brought the sanctitylf title to
land-wholly into disrepure,with a yery negarive eflect qn the *6oory u,,
whole.

The Way Forward

^ 
29.3. Ylr", Kenyans raised above are not new issues and problems.

Some of them have been worrying them for many years. Some have only
appeared in the past decade or so. what is particularly worrying is that no
single Government Department or Ministry is systeniatically ajaing wittr
these-problems. Sometimes the Departmint of Settlement'imptemZnts a
plan for settlemenr of some people in an area and this in itself ti,* ip*r.a
off resentment and even violente. Sometimis the Mrnistry of l-ands and
Settlement decides on a new shift in thc way it administlrs a particular

{ Ste for exampt€. '
C<tasrnt Srrin of Ken&I... CroVemment ltinrer. l97ti.

I
I

I
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matter such as Absentee Landlords or Tenancies at Will at lhe Coast but it
does not carry out an in depth study of the problem.and its attempls to

solve or ease the situation often make matters worse. At times, the

Ministry of Environment and Natural Resources fails to-protect a sensitive

ecosystlm in a bid to ease some other land related problem' Overall, there

is no prqpir coordination of the activities of Ministries or Departments

dealing with land or land related matters. All the time, new problems c-or.ne

into eiisfence demanding a solution and this diverts the attention of the

Minirtry of Lands and SJttlement fioin the old problems. Mednwhile' thb

,onrtruintt imposed by lack of funds and untrained personnel all add to the

pressure.

294. As land is at the base of the economy of l(enya, these problems

must be Solyed and a bctter way of doing things found.

295.The.timc,' theretbrd,'has now quite clearly' come 'fbr a

reorlanisation of thi Whole system of land administration. To do this

effCtiVety, this Commission has adopted the recommeddation of very.

many individuals and institutions thloughout Kenya to set up a

restructUred,land administratiori and management mechanism.

296. As Chapters. 2 to.5 of this Report show,.the, Commission has'

drafted a.frar.nework'of policY princiPles that need to be developed and

consolidated.into a National Land Folicy and implemented'for better

adminisuation and management of land.in Kenya.

zgl.ro go with thi framework'of policy principles, it is necessary to

create inst'itutions necessary to bring the policies into effect. The

institutions must of necessity-be different and do things differently from

the way they have been done in the past.

298. It is proposed to set up independent institutions both ,it the national

and local levedto direct, supervise, monitor and control the adrhirtistration

of all land matters currentl, hdndled by the technical Departrnerrts of the

Ministiy of Lands and Settiement (i.e.rthe Department of Lands including-

all Land Registries; the Departmertt of Surveys; the Department of
Physical .Pla-nning; and the Department of Land'Adiudicatibn and

Se[tlemcnt) and bycounty councils afid other local huthorities.

299. Why, one may ask, cannot the present Mtnistry of Lands and

Settlement-be directed to introduce and manage the new policy? The

answer is illuminating and shows in considerable detail just what happens

when ad hoc policieiare the basis for the day to day adminisuation of as

(
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complex a subject as land tenure, land use and land administration
generally in a pbpulation that has for dccades been using a large number

5f oftentonfliiting customary and statutory land laws and practices.

300.In today's Kenya to write a letter to the Ministry of Lands and

Settlement and receive- a response by mail is to many Kenyans a dream;

files are deliberately hidden and clerks have to be bribed to produce them;

rents are collected, if at all, in an ad hoc manner; management of rates by

local authorities leaves a lot to be desired; Obtaining informatiort on time

on any piece of land is a nightmare. Land statutes are hardly reviewed, and

when-dbne it takes years to operate properly. Land disputes take years to

resolve as ordinary citizens are taken round in circles lhat never seem to

end. Civil sdrvanti have become civil masters of,the people rather than the

other way round. All these in a country in the 21" Cgntury hoping.to
develop ripidly to compete globally with other nations and also satisfy the

ever rising aspirations of her people.

301. Land is central to People's lives and must be managed in A'sober,

focussed and professional-manner, backed by sound, concise policies and

laws that are irequently updated to be in tune. with developments in other

sectors of the t.ono*y of the nation as is happening in btlrer countries of
the world.

302. The chadtic man4er in which land is now managed by the various

sectors must be overhauled, as it is a rccipe for disaster,

303. Efficient and fotussed systems, thdt ar€ sensitive and respols.ive to

the needs and aspirations of Kenyans need to be put in piace. This can

only be done not by the cufrent civil service structtrre that has all manner

of Lureaucratic bottlenecks and inefficiency, but by an organisational
structure that runs lrlQr€:or-less,along private sector lines yet at the same

time is accountable to lhe people an( responsive to their necds

304. It is proposed to set up a National Lhnd Authority at the National
level and ffiitriirl-and Authorities at the District level as outlined below.

305. The congept of devolved land.administration is nol new. It has

been done or is being done in other countries that have undertaken land

reforms.'These irrcltrde Botswana, Ugarda; Malawi, Tanzania and Ghana.

306, The National Land Authority .as rearller stated will take over

technioal, departments of th.e Ministry of'Lands and Settlement and the

District tani Autnorities will take over-some of the functions of .csunty

councils and other local aulhorities, all fuctions'of the land control boards

tu7



and nominations of mcmbers of the land disputes tribunals and other local
institutions that deal with land. It will- be necessary to ."rry out
conrtitutional amendmcnts to entrench the proposed instituiions.

The Proposed Instthrtions

Basic hinciphs

307.It isconceptualised that there is overwhelming need to establish a
ncw institutional framework for land administruion in-the country to bring
about:-

o community participation in land administration and the
decision making processes;

o

o

o

efficiency;

transparencyi and

accountability.

. 398.Thc proposcd National Land Authority and District Land
Authorities will accomplish this.

309. In order to ensure their independence and isolate them from
political interferenpe and.manipulation, it is proposed that the Authorities
be entrcnched in the Constitution. In addition thi members of the Nationai
Land Authority be grantcd security of tenure in the constitution so as to
e-nqgf9 that tticy discharge their duties without fear. However, members of
the District Land Authohties n€ed not be given security of tinurc as ttrey
sna! !c clectedby and therefore answerable and accountable to the peopl;
at thc local level.

_ 310. At present, the basic (radical) title to land in Kenya is, in respect of
Government land, held by the Government and, in respect of rrusl hnd,
u-y !!," county councils. It is proposed that basic title to Government land
shall vest in thc National Land Authority while that of Trust.land shall
vest in the Disrict Land Authorities. This ielocation of title will have to be
dorlc through a Constitutional amendment:

3ll.The powers, stnrcturc and functions of the National Land
Authority and the District I-and,{uthorities will be set out in legislation to
be enacted by Parliament. The draft of such legislatio:r is nniJi i oitti,
Report. Enactmcnt of this legisration wiI no doubt entail Fanyconscquential amendrnents to various legislation. Thus, the draft
legislation provided in this Repon mercry proiiaes the basic foundation of

i
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thc proposcd institutional framework. outlincd bclow is the strucure of
thc proposed institutions and how they will rclatc to each othcr..The
prcscnt structurcs will bc absorbed into the new structurc as earlier
cxplained.

Thc Nafronal lattd At rhor$ arrd Dttffict Land Atfurittos
312. The National Land Authority will operatc at thc national lcvcl and

will be rcsponsible for originating policiu and lcgislation on thc
adminiqtration of all land in Kenya. It will also hold and adminisrcr all
public land'as specified in Annex i of this Report.

313. The members of the board of thc National Iand Authority will bc
appointed by the Prcsident according to transparent guidelincs and crircria
rclcvant to the functions of thc Authority and stipulatcd by law. Thc
managcment of the Authority on a day+o-day basis will bc in thc hands of
a chicf exegutivc appoinrcd by the Board and will be assisrcd by heads of
the various technical departmcnts of the Authority. This will include at
least initially the current technical dcpartmcnts of the Ministry of Laods
and Settlement.

314 Thc Authority will collect rcvenuc from sale and lcasc of land
among other serviccs it will rendcr and will usc the rcvcnuc for its
purposes to serve the nation. The revcnue and cxpenditurc will bc
accountcd to Parliamcnt, and surplus funds will bc remitted'to thc
Govcrnmcnl

315. Thc District Land Authorities howevcr will havc boards erccted by
thc peoplc from thc local arca subjcct to guidancc from thc National I-ana
Authority on thc suitability of thc candidarcs sccking officc.

316. The District Land Authoritics qill perforh their-frrnctions indepc-
ndent of but will, where appropriate, gat tcchnical and somc finanCial
support from the National Land Authority. They will also raisc theii own
revenue from scrviccs they will rendcr. [n. the performance of their
functions thc District Land Authoritics will takc into account national
policics on.land. Thcy will hold and administcr thc catcgorics of.land
listcd in Aancx 3 of this Rcport.

317. To ensure tntcgrity imd accountability it is proposcd that District
Land Authoritics finances will be auditcd by indepcndent auditors
appointcd by the Nationql Lagd Authority. Thcy may, in
cxceptionalcircumstances, bc suspcndcd or dissolved by thc Nationai knd -
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Authority for failure to effectively discharge their functions. During the
period of suspertsion or dissolution, which shall not exceed one year, a

iaretaker board comprising of qualified local residents shall be appointed
to.perform the functions of the District Land Authorities other than land

allocation. District Land Authorities should be able to appoint their own
staff to ensure efficierit service to the local community notwithstanding
technical.assistance they shall receive from the National Land Authority.

318. Many Kenyans pointed out that customary laws have a grcat deal
of influence on the management of land and need to be codified and

applied. This is an area where the Distr-ict Land Authorities will play an

important role particularly on issues of inheritance, dispute resolution and

land adjtdication.

t
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ANNEX I (Paragraph 311)

The Kenya National and District Land Authorities Bill
20li.2

A Bill for

An Act of Parliament to establish the Kenya National
Land Authority and District Land Authorities as the
bodies for land administration and management at
national and district levels; and for connected and
incidental matters

ENACTED by the Parliament of Kenya as follows:-

Part I - Prelitninary

Short title and commencement

,This Act may be cited as the Kenya National and
District Land Authorities Act 2002, and comes into
force as provided by the Minister by notice in the
Gazette, and the Minister may appoint different
days for different provisions of this Act.

Interpretation
In this Act -
"Authority" means the Kenya Nalional Land
Authority established by section 3;

"Board" means the Bodrd of Commissioners
established by section 7;

"Chairman" means.the Chairman of the Board;

"Commissioner" means a person so designated and
appointed to the Board under section 7;
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District means an administrative district as

defined in the Districts and Provinces Act or a city
or municipality;

"District Land Authority" means an authority
established under section 1 1;

"Minister" means the Minister responsible for
matters relating to land;

"Specified Departments" means the Departpents-of
the Ministry for the time being responsible for
lands, physical planning, surveys, land adjudication '

and settlement.

Part II - Establishment, Functions and Powers of the
Authority

Establishment of the AuthoritY

(1) There is established an authority to be known as

the Kenya National Land Authority.

(2) The Authority is a body corporate with an official
seal, which may sue and be sued and which has

the functions and powers set out in this Act.

No. 5 of 1992

3

4
Seal of the AuthoritY

(1) The seal of the Authority must be authenticated
by the signature of the Chairman, or a member

authorised by the Board, and the Secretary to the

Board.

In the absence of the Secretary, the person for the

time being performing the functions of the
Secretary may authenticate the seal.

(2)
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(3) The Board must provide for the safe custody of
the seal, which may be used only by authority of
the Board or a committee of the Board authoriscd

for that PurPose.

(4) A document purporting to be an instrument
issued by the Authority and sealed'with the scal

of the Authority authenticated'in the manncr

provided by subsection ( I ) or (2) is to bc prc-

sumed untii the contrary is proved to be.such an

instrument and is to be received in evidcnce

without further Proof.

Functions of the AuthoritY

(l) Despite the'provisions of any other written law'

the Authority is to be responsible for the

administration and enforcement of the written

laws, and of the specified provisions of the

written laws, set out in the First Schedule:

Provided that the Authority may delegate to

a District Land Authority the responsibility for

the administration and enforcement of any of the

written laws, and of the specified provisions of
the written laws, set out in the First Schedule'

(2) The Authority has in addition the following
particular functions -

(a) to review and formulale policies on

the administration and management
of land' land use Planning, and the

administration, management and

exploitation of all land based natural

resources;

(b) [o co-ordinate the activities of all
bodies concerned directlY or
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indirectly with land matters and
serve as a channel of communication
between those bodies and the
Government;

(c). to establish and operate an integrated
information system countrywide
specifically to act as a central
depository for all research material
and information on land;

(d) to recommend and undertake land
reform programmes, review existing
land laws and propose new or
amending legislation necessary to
implement its recommendations.

(e) to be responsible for the prepuiution,
registration and issue of titles for all
categories of land under the Acts
rpferred to in the First Schedule;

(f) to administer the renewal and
extension of leases in respect of
Government leasehold titles, and to
order, well in advance of the expiry
of those leases, the planning of areas
where the renewals or extensions are
to take place;

(g) to carry out valuations of all
categories of land where legally
required to do so;

(h) to control and manage the collection
of land survey data for the
production of maps, plans and charts,
and to promote the introduction of
whatever technological systems that
may be developed to obtain the data
in as reliable, cheap and accurate a
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(i)

0)

manner as possible for use in
registration of titles, tourism,
defence, education, planning, health,
agricultural and industrial develo-
pment and any other purpose it
considers suitable;

to formulate and prepare national;
regional and local physical
development policies, plans,
guidelines and strategies, and initiate
and undertake or direct studies and
research into matters concerning
physical planning, and to advise
local authorities, and publi6 and
private developers on the most
appropriate use of both public and
private land;

to undertake research into, and
formulate national policies oD,
human settlement and to initiate ard
continue programmes and projects
for urban and rural settlement;

to establish settlement schemes and
to provide for their administration
and management;

to promote the advancement of
research and scientific knowledge in
land. matters and encourage the
development of technology to ensure
protection of beneficial use and the
maintenance of the quality of land,
and to prevent or minimise adverse
effects that endanger human n"ealth
or welfare;

(k)

(l)

i

tl7



6 (l)

(nr) to initiate or commission studies,
research or inquiries for the
idcntification. harmonisation or
codil'ication ol thc customary land
laws and land tenure systems of the

various communities in KenYa, and

to rccommend whcther and the
extcnt to which those laws and

systcms muY bc incorPorated into
cxisting or new legislation;

(n) to undertake and promote general
educational programmes in land
matters for the purpose of creating an

enlightcncd public opinion regarding
land and the role of the public in its
protection and improvement.

Powcrs of the AuthoritY

The Authority is to excrcise the powers vcsted
immediately before the commencement of this
Act

(a) in the President under the Government
Lands Act and the Llrnd Control Act;

in the Minister under any of the written laws
set out in the First Schedule other than the
power to make rules:

in the Specified Departments under any
written law.

(b)

(c)

(2) The. Authority may do all things that are

incidental or conduciv€ to the carrying out of its
functions and in particular may -

I
(a)
(b)

enter lnto contracts:
acquire. hold and dispose of real or personal
property;
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I
(c) erect buildings and structures and carry out

works;
(d) with the approval of the Minister' determine'\-/ 

impose und t"ry land rents, charges or fees

foi services Provided bY it;
(e) ulpoint officers and staff as it considers\-/ 

nli".tuty for the efficient discharge of its '

functions;
appoint agents;

"ngag" 
persons with such knowledge or

"-i.ftit. 
in land or land related fields as the

e,itt,ority may determine, and either for

rp..iri"' .rrign."ntt or for general

purposes;
upptin, committees, whether of its own

*..U"ts or otherwise, for such tasks as it

*uV i.quire, but whose decisions must be

confirmed bY the AuthoritY;
;;;;;* *on.y in accordance with section

27.

(r)
(e)

(i)

(h)

7

(3) The Authority may delegate to a District Land
\- / 

Authority ttre resionsibility to administer and

enforce any of ihe written laws' and of the

tpt.in"O provisions of the written laws' set out in

the First Schedule.

Part III - The Board of Commissioners

Board of Commissioners

(1) There is.establishei a Board of Commissioners as\-/ 
lt" gor".ning body of the Authority' consisting

of the following-

a Chairman appointed by the President;

nu" Co*miisioners appointed by the

President from a list of dleven names

norninut"a and submitted to him by the

Minister;

(a)
(b)

il9
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three Cornmissioners appointed by the
President from a list bi ,.u"n names
nominated and submitted to him through the
Minister by the Association of professional
Societies in East Africa;
two Commissioners appointed by thePresident 'from a list of five lames
nominated and submitted to him through the
Minisrer by rhe Kenya National Council ofVoluntary Agencies established under theNon-Governmental Organizat on,, -Co_ 

No. tgof t990ordination Act;
the Permanent Secretaries of the Ministries
for the time being. responsible for lands andsettlement, agriculture, environment,
natural resources, local government and
finance, as ex-fficio Comnilssion..r, 

"
Provided that the Minister ffiay, on the

advice of the Authority, Uy nori". in ttreGazerte, replace the nominari;;- booies
referred to in paragraphb (c) and fEl lr tni,
suDsectlon where they have ceased to existwith their successors or bodies discharging
similar functions.

(2) No .person is qualified ro be appoinred asChairman or a Cbmmissioner, tin.. rhan an ex_officio Commissioner, unless h; -

(c)

(d)

(e)

(a)

(b)
(c)

I

t

holds at least a first degree from a university
recognised under the Universities Act and
has, in the opinion of the president'anO ,t,.relevant nominating body--aO.qrr,.
knowledge and expeiience i; ;"y fietd
relevant to the functions of the autt,oiitV;
is at least 35 years ofage; .nJ 

-

rs, tn the opinion of the president and therelevant nominating body, t ;;;, ofhonesty and integrity.

Cap. 210 B
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(3) In nominating and appointing persons under this
sectioh, the President and the nominating bodies
must -

(a) have regard to -(i) Kenya's geographical, cultural, social
and economic diversity; and

(ii) Gender equity;

(b) ensure that the total number of persons
nominated or appointed under subsection
(l)(b), (c) and (d) comprise$ at Ieasr one and
not more than three persons from each of the
eight provinces of Kenya.

(4) The Board is responsible for -
(a) the formulation and review of the policies of

the Authority in terms of its functions;
(b) monitoring the performance of the Authority

in carrying out its functions; and
(c) the discipline and control of staff of the

Authority.

Tenure of office and termination

8 (1) The Chairman and Commissioners, other than ex-
officio Commissioners -
(a) hold office for a period not exceeding three

years on terms and conditions, including
remuneration, specified in their instrumenti
of appointment;

(b) are eligible for reappointment for one furtht
term of three years;

(c) may resign their office by written
notification, signed by the person concerned
and addressed through the Minister to the
President.

(2) The President may terminate the appointment of
the Chairman or a Comrnissioner if h-e -

l2t



.a

(a) is unable to perform the functions of his

office by reason of mental or physical
infirmity;
is declared or becomes bankruPt;

is convicted of a criminal offence and

sentenced to a term of imprisonment of not
less than six months;

without reasonable cause to the satisfaction
of the President, is absent from three
consecutive meetings of the Board;

fails to comply with section 9 in any

particular case, or if there is in the
President's opinion any other sufficient
cause.

(b)

(c)

(d)

(3)

e (1)

(2)

(e)

In the event of the office of the Chairman or a

Commissioner becoming vacant for whatever
reason, the President must appoint some other
person to be Chairman or Commissioner, as the

ius. muy be, provided. that in making such

appointrnent the President must be guided by the

ciiteria set out in section 7 (2) and (3) of this Act.

Disclosure of interest

A member who has a direct or indirect personal

interest in a matter being considered by the Board

must, as soon as possible after the relevant facts

concerning the matter have come to his

knowledge, disclose the nature of his interest to

the Board.

A disclosure of interest under subsection (l) must

be recorded in the minutes of the meeting of the

board, and the member must not, unless the

Board determines otherwise in respect of 'that
matter -

(a) !e present during any of the board's
deliberations on that matter; or

t22



(b)

(c)

mke part in any decision of the Board on the

matter.

When the Board deliberates on a

determination under subsection (2)' the

member concerned must not -
(i) be . present or take Part in the

determination; or

(ii) attempt to influence another member
taking part in the making of the

determination.

l0 (l)

(2)

1r (l)

(2)

(3)

(3) The'Minister may, by notice in the Gazette'
amend the Second Schedule.

Part IV - Establisliment, Functions and Powers of
District Land Authorities

Establishment of District Land Authorities

Meetings of the Board

The Second Schedule applies to the meetings of
the Board and the related matters provided for in
that Schedule.

The Board may co-opt a person to participate in

its deliberations, but the person co-opted has no

vote.

There is established a District Land Authority for

each of the administrative districts of Kenya, or

for such other admiqistrativd areas- as the

Minister may by notice in the Gazette prescribe'

Each District Land.Authority is a body corporate,

with an official seal, which may sue and be sued

and which has the functions and powers set out in

this Act.

The Authority is to provide policy guidelines, ano

may provide technical and other necessary

rupioit, to District Land Authorities for planning,
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surveying, land administration and valuation, and
title registration.

(4) In exercising their functions, the District Land
Authorities are to be guided as far as practicable
by customary land laws, but subject to the overall
land policies formulated by the Authority.

Membership of District Land Authorities
12 (l) A District Land Authority is to consist of not less

than seven and not more than eleven members
made up as follows -
(a) At least seven members elected, uuder the

supervision of the Authority, by.the people
resident in the District in accordance with
regulations made under section 29(Z) of this
Act;

(b) two members nominated by the local
authority or authorities in the area of
jurisdiction of the District Land Authority:

Provided that where there are more
than two local authorities within the area of
jurisdiction of a Dist.-ict Land Authority, the
two members must bedetermined by lot.

(2) The members elected under subsection (l)(a)
must elect a chairman from among their number.

(3) Members of a District Land Authority-

(a) hold office for a period not exceeding three
years on terms and conditions, including
remuneration, specified in their instrurnents
of service;

(b) are eligible for re-election for one further
term of three years;

(c) may resign their office by a writren
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notification signed by the person concerned,
addressed to the Authority through the
Secretary of the District Land ,tuthorily

(4) In the event of the office of Chairman or member
of a District Land Authority becoming vacant for
whatever reason, the Authority must cause the
vacancy to be filled in accordance with
subsection (2) of this section and in accordance
with regulations made under section 29(2) (f) and
(e).

Disclosure of Interest
13 Section 9 applies, with the necessary modifications, to

members of District Land Authorities.

Secretary and Staff of District Land Authorities

(1) There is to be a secretary for every District Land
Authority seconded to it by the Authority.

t4

(2) The Secretary is to -
(a) be the executive officer of the District Land

Authority;
(b) keep the records of the District Land

Authority;
(c) keep custody of the seal of the District Land

Authority;
(d) perform such other functions as the District

Land Authority may direcl._

15 (l) The Authority must, where appropriate, establish,
for each District, a Districi Land Office
comprising -
(a) The District Land Officer;
(b) The District Land Registrar or, as the case

may be, Registrar of Titles;
(c) The District Surveyor;
(d) The District Physical planning Officer;
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16 (1)

(2)

(e)

(0

(e)

(a)

(b)

(c)

(d)

(e)

(0

The District Valuer;

The District Land Adjudication and

Settlement Officer;

The District Registrar of Group Repre-

sentatives.

The District Land Office shall provide technical
servicbs to the District Land Authority and

facilitate it in the performance of its functions
under this Act.

Functions of District Land Authorities
A District Land Authority has the following
functions.within its area of jurisdiction -

(e)

as agent of the Authority, to administer and

allocate G6vernment land:

to facilitate the ascertainment. recording and

disposition of customary interests in land:

to control and regulate transactions in land;

to take over the role and exercise the powerS

of-
(i) the Commissioner of Lands. County

Councils and Divisional Land Boards

under sections 53 and 4 of the Trust
Land Act:

(ii) the land control boards under the Land
Control Act;

to manage and control all land based

resources owned bY the communitY;

to assist the Authority in carrying out land

use planning, title surveys and title
registration;

to nominate candidates for appointment to

land disputes tribunals under the l-and
Disputes Tribunals Act;

CaP.288

Cap.302

No. l8 of 1990
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(h) despite anything in the Trust. Land Act, the

Local Gov'ernmdnt Act or any other written
law, to be responsible for the administration
and disposal of land owned by a local
authority within the meaning of the Local
Government Act;

(i) to manage the adjudication and registration
of interests and rights in or over land under
the appropriate written laws in the First
Schedule;

to perform such other functions as may be

delegated, and deal with any other matters

connected with land that are referred, to it'
by the Authority.

Cap.265

0)

t7

(2) Despite the provisions of any other written law'
the District Land Authorities, as representatives
of local communities, must participate in the

management, conservation, protection and

exploiiation of all other natural resources withi^n

their areas of jurisdiction.

Powers of District Land Authorities

A District Land Authority may do all things that are

incidental or conducive to the carrying out cf its
functions and in particular may -

(a) with the approval of the Authority,
determine and impose charges or fees for
services provided bY it;

(b) appoint staffas it considers necessary forthe
efficient discharge of its functions;

(c) engage persons with such knowledge or
expertise in land or land related fields as the

Authority may determine, and either for
specific assignments or for general
purposes;
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(d) appoint committees, whether of its own
members or otherwise, for such tasks as it
may require, but whose decisions must be
confirmed by the District Land Authority.

Funds of District Land Authorities

The funds of a District Land Authority, which
must be applied solely in furtherance of the
functions set out in section 16, are to cortsist of -
(a) sums provided by the Authority for the

purposes of the District Land Authority;
(b) charges and fees imposed by the District

Land Authority for services provided by it;
(c) donations, grants and bequests received.

18 (l)

(2) Part VI applies, with the necessary modifications,
to the funds of, and accounting by, a District
Land Authority.

Removal of Members of District Land
Authorities and Appointment of Caretaker
Boards

19 (l) Where the Authority is of the opinion that a
District Land Authority has failed to exercise its
functions under this Act properly, the Authority
rrlay, by notice in the Gazette, and after holding
an inquiry and hearing evidence, order-

(a) the removal from office of all members of
such District Land Authority who must
thereupon, despite anything to the contrary
in this Act or any other written law, cease to
be members thereof; and

O) in place of such members and for the area of
jurisdiction of such District Land Authority
appoint not less than three persons from
among qualified local residents to form a
Caretaker Board for the purposes of carrying
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20 (1)

(2)

on the affairs of the District Land Authority
except allocation of land and disposition of
interests in land. and shall appoint one such
person to be Chairman of the Caretaker
Board.

Provided that in no case rRust a
Caretaker Board or Boards hold office for a
period exceeding two years from the date of
removal of members of the District Land
Authority.

(2) Any resident of the District aggrieved by the
removal from office of members of the District
Land Authority may, within 2l days of such
removal, appeal against the removal to a
subordinate court, within the area of jurisdiction
of the District Land Authority, whose decision
must be final.

Part V - Director-General, Officers and Staff
of the Authority

Director-General
There is to be a Director-General of the Authority
appointed by the Board on the terms and
conditions specified in his instrument of appoin-
tment.
No person is qualified tc be appointed as
Director-General, unless he -
(a) holds at least a first degree frorn a university

recognised under the Universities Act;
(b) is at least 35 years ofage; and
(c) in the opinion of the Board -

(i) has sound professional training in
legal, land, agricultural or
environmental fields or in any other
field relevant to the functions of the
Authority;
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(ii) has adequate experience in the
management of government and
public affairs, or has served in a

senior management position in the
private sector; and

(iii) is a person of honesty and integrity.

(3) The Director-General is the chief executive of the
Authority and Secretary to the Board and, subject
to the general supervision and control of the
Board, is responsible for -
(a) the day to day operations of the Authority;
(b) the management of the fu4ds, property and

affairs of the Authority;
(c) the administration, organisation and control

of the staff of the Authority;
(d) arranging the business of the Board's

meetings, and keeping records of those
meetings.and proceedings of the Board;

(e) performing such other duties as the Board
may direct.

(4) The Board may terminate the appointment of the
Director-General for -
(a) misbehaviour in terms of the code of

conduct prescribed under section 29;

(b) inability to perform the functions of his
office by reason of mental or physical
infirmity; or

(c) any other sufficient cause.

Appointment of Directors, other ollicers and
staff

2l (l) The Board is to appoint to the service of the
Authority the following other officers -
(a) Director of Land Adrninistration and

Valuation;
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(b) Director of Surveys;
(c) Director of Physical Planning;
(d) Director of Land Titles Registration;
(e) Director of Land Adjudication and

Settlement;
(f) Director of Legal, Research and Poliiy

affairs;
(g) Director of Human Resources;
(h) Director of Finance and Administration;
(i) such other Directors as it considers

necessary.

(2) The Bonrd is also to appoint -

(a) heads of internal au<tit, investigation,
research and training;

(b) as.required by the Authority f<rr the efficient
performance of its functions, other
functional heads and all other members of
staff.

(3) The terms and conditions of service of all persons

employed by the Authority are to be determined
by the Board.

(4) Except as the Board may otherwise determine in
a particular case, a Director referred to in
subsection (l), or in his absence his immediate
deputy, is entitled to attend and participate in
deliberations of a meeting of the Board but does
not have a vote.

Employees personally liable for wrongful acts
or omissions

A person employed by the Authority is
personally lihble for an act done or omission
made in the performance of his functions under
this Act il hiving regard to the circumstances of
thq case, the act oromission -
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(a)
(b)

(c)

is done or made dishonestly;
is attributable to the negligence of that
person;
is done or made in contravention of a
provision of this Act, regulations made
under it, or any other written law.

Part VI - Financial Provisions

Funds of the Authority
23 ( l) The funds of the Authority are to consist of-

(a) the proceeds .of sale of unalienated
Government land, as defined in the
Government Lands Act;

(b) the'proceeds of leasing of all leasehold land;
(c) levies, charges, dues and fees imposed by

the Authority for services provided by it or

td) donations, grants and bequests received;
(e) other money which may, with the approval

of the Minister, be received by oi-made
available to the Authority.

(2) The funds of the Authority musr be applied solely
in furtherance of its functions.

(3) At the end of each financial year the Board must
order the transfer to the Consolidated Fund any
surplus remaining on the accounts of thl
Authority after providing for any planned
development expenditure approved by the Board.

(4) The Authority is .exempt from payment o''f

lo-rpor,at-ign Tax, Customs and Excise Duty,
Value Added Tax and'Stamp Duty.

(5) Stamp duty collected by the Authority may be
retained by the Authority and applied in
furtherance of its functions.

t32



24
Estimates of income and expenditure

(l) The Director-General must, not later thart three
months before the end of each financial year,
prepare and submit to the Board for its approval
estimates of the income and expenditure of the

Authority for the following financial year, and
may, at any time before the end of a financial
year, prepare and submit to the Board for its
approval estimates supplementary to the first-
mentioned estimates.

)

f

(2) No expenditure is to be made from the funds of
the Authority unless that expenditure is part of
the expenditure approved by the Board.according
to the estimates, or the supplementary estimates,
for the financial year in which the expenditurc is
to be incurred.

(3) If in any financial year the Authority needs to
make a disbursement not provided for, or of an

amount in excess of the amount provided for, in
the annual budget for that year, the Board must at

a meeting pass a supplementary budget detailing
that disbursement.

(4) The annual budget and every supplementary
budget must be in the form and contain the
details that the Board directs.

Accounts, audit and annual rePort
25 (1) The Authority must keep accounls and records of

its transactions and affairs, and in particular must
ensure that -

I

,

?

t
(a)

(b)

(c)

money received is properly brought into
account;
payments out of its funds arc correctl)
made and properly authorised;
adequate control is maintained over its
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property and any liabilities the Authority
may incur under this Act

(2\ The annual accounts of the Authority are to be
audited by the Controller and Auditor-General.

(3) The Authority must within three monrhs after the
end of each financial year submit -

(a) to the Ministen an annual report in respect
of that year containing -

(i) financial statements of the Authority;
(ii) the Authority's performance indicators

and any other related information;
(iii) a report on the operations of the

Authority;
(iv) such other information as the Minister

may require.

I

to the Controller and Auditor-General, the
accounts of the Authority for the financial
year and the annual report referred to in
paragraph (a).

(4) The Controller and Auditor-General is to audit
the accounts of the Authority within two months
after receiving them and submit his report on
them to the Minister and to the Board.

(5) The Minister is to cause a copy of both the annual
report and the Controller and Auditor-General's
report to be laid before the National Assembly
within I5 sitting days of the Assembly after hL
has received them.

Quarterly accounts and reports

The Authority must every three months prepare
and publish -

(b)

I

I

t

26
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(a) an income and expenditure account; and

(b) general report on the activities of the

Authority in respect of that period'

Borrowing Powers

27 (l) The'Authority may, for the carrying out of its
functions, and with the consent of and on terrns

approved by, the Minister responsible for
finance-

(a) borrow money by the issue of loan stock:

otherwise borrow money or obtain credrt in

Kenya or abroad.
(b)

28

(2) Unless the instrument or note evidencing or

supporting the loan otherwise provides, stock

issuld, *oney borrowed or credit obtained under

subsection (i)' and interest and other charges

payable in respect of them, are, by operation of
inil suUsection and without further charge or

instrument, to be charges on all the property'

undertaking and revenue of the Authority'

(3) Except as provided by this section, the.Authority
must not execute a mortgage or charge over any

of its property by way of security for a loan'

Part VII - l\{iscellaneous and transitional
proviiions

Exemption

The Authority is exempt from the provisions of
the State CorPorations Act' Cap.M6
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Subsidiary legislation
29 (l) The Minister may. in consultation with the

Authority, make re-gulations for the better
carrying out of the provisions of this Act.

(2) The Authority may make regulations providing
for -

(a) the terms and conditions of service,
including pensions, gratuities and other
retirement benefits of members of staff of
the Authority;

(b) procedure for the appointment of members
of staff of the Authority;

(c) a code of conduct and discipline;

(d) administration and funds of the Authority;

(e) performance targets for the Authority;

(f) prescribing the qualifications and terms of
service of members of District Land
Authorities and the procedures for their
election and the conduct of their business;

(g) prescribing procedures for election,
meetings and removal from office of
members of District Land Authorities:

(3) Regulations under subsection (2) need not be
published in the Gazette.

Transfer of assets, liabilitieg proeeedings and
staff

30 (l) At the commencement of this Act -
(a) all property, which immediately before the

commencement of this Act was vested in the
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Government for use by the Specified
Departments, is to vest in the Authority,
subject to all interests, liabilities, charges,
obligations and trusts affecting that property.

(b) all liabilities of the Specified Departments
become liabilities, of the Authority;

(c) all legal claims and proceedings pending and
instituted by or against the Specified
Departments are to continue by or against
the Authority.

(2) Unless the Authority otherwise determines, all
persons, being public officers employed by the
Government for the purposes of the written laws
specified in the First Schedule, are to be treated,
as from the commencement of this Act, as being
on secondment to the Authority until -

(a) they are employed in the service of the
Authority in accordance with regulations
under section 29(2); or

(b) their secondment otherwise ceases in
accordance with its terms.

Construction and modification of other
written laws
As from the commencement of this Act, in the
written laws specified in the First Schedule,qcr
any other written law -
(a) a reference to the Commissioner of Lands,

the, Director of Surveys, the Director of
Physical Planning, the Chief Land Registrar,
the Principal Registrar of Titles, the
Principal Registrar of Government Landf,
the Senior Collector of Stamp Duty, the
Recorder of Titles, the Registrar of Group
Representatives or the Director of Land
Adjudication is to be construed as a
reference to the Director General of. the
Authority;
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(b) a reference to the Specified Departments or
any one or more of them, is to be construed
as a reference to the AuthoritY;

(c) except as provided in paragraph (a), a

reference to an officer of any of the
Specified Departments is to be construed as

a reference to the equivalent officer of the
Authority.

1.

2.
3.
4.
5.
6.
7.
8.

9.
10.
I l.
12.
13.
14.
15.
r6.
17.
18.
19.
20.
21,
22.
23.

FIR^ST SCHEDLJLE [section 5(l)]

The Physical Planning Act - No. 6 of 1996
The Survey Act - Cap.299
The Government Lands Act - CaP. 280
The Registration of Documents Act - Cap. 285

The Registration of Titles Act - Cap. 281

The Land Titles Act - Cap.282
T[e Registered Land Act - CaP. 300
The Sectional Properties Act - No. 2l of 1987

The Stamp Duty Act - Cap. 480
The Trustee (Perpetual Succession) Act - Cap. 164

The Land Control Act - CaP.302
The Land Consolidation Act - Cap.283
The Land Adjudication Act -Cap.284
The Land (Group Representatives) Act - Cap.287
The Trust Land Act - CaP. 288
The Trusts of Land Act - CaP. 290
The Equitable Mortgages Act - Cap.29l
The Wayleaves Act - Cap.292
The Distress For Rent Act - CaP.293
The Trespass Act - Cap.294
The Land Acquisition Act - CaP. 295
The Rent Restriction Act' CaP.296
The Landlord and Tenant (Shops, Hotels and
Catering Establishments) Act - Cap. 301

The Land Disputes Tribunals Act - No. 18 of 1990

Part XI of the Agriculture Act - Cap. 318
24
25

138



26. Sections 144 and 145 of the I-ocal Government Act
Cap. 265 so far as they relate to acquisitions and/or
dealings in land.
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SECOND SCHEDULE [section l0(l)]

Meetings of the Board and Related Matters

(a) The first meeting of the Board must be
convened by the Chairman and, subse-
quently, the Board must meet as often as
necessary for the transaction of business at
such places and at such times as may be
decided upon by the Board but it must meet
at least once every month.

(b) At its first meeting, the Board must elect a
Vice-Chairman from among its members,
excluding ex-officio members.

(c) The Chairman, or in his absence the Vice-
Chairman, must preside at all meetings of
the Board but in the absence of the
Chairman and the Vice-Chairman, the
members present must elect one of their
number to preside at that particular meeting.

(d) The Chairman, or in his absence the Vice-
Chairman, may at any time convene a
special meeting of the Board and must do so
within three days of receipt by him of a
written requisition signed by a majority of
the Board.

(e) Notice of every meeting of the Board must
be given in writing to each member at least
seven days before the day of the meetinl.

Quorum
(a) Subject to subparagraph (b), nine

members must constitute a quorum
for the conduct of business at any
meeting of the Board.

(b) When there is no quorum at, or for

II
>
l,

2

140



3

4.

the continuation of, a meeting of the
Board only because of the exclusion
of a member under section 9 of the
Act from the deliberations on a
matter in which he has disclosed a
personal interest, the other members
present may if they deem it
expedient so to do-
(i) postpone the consideration of

that matter until there is a
quorum without that member;
or

(ii) proceed to consider and
decide the matter as if there
was a quorum.

Decisions of the Board

(a) All questions propoSed at a meeting of the
Board must be decided by a majority of the
votes of the members present and voting,
anj in the event of an equality of votes, the
person presiding musf have a casting vote in
addition to his deliberative vote.

(b) A decision may be made by the Board
without a meeting by circulation of the
relevant papers among the members of the
Board and by the expression of the views of
the majority of the members in writing but
any member mu'st be entitled to requirJ that
the decision be deferred and the matter on
which a decision is sought be considered at a
meeting of the Board.

Minutes of Proceedings
(a) The Board must cause minutes of all

proceedings of its meetings to be recorded
and kept, and the minutes of each meeting
must be confirmed by the Board at the next
meeting of the Board and signed by rhe
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(b)

Chairman or the Person presiding at the

meeting.

The Chairman of the Board must submit to

the Minister a coPy of the minutes of each

meeting of the Board as soon as the minutes

have been confirmed.

5

Board to Regulate its Procedure

Subject to the provisions of the Act, the Board may

regulate its own Procedure.
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ANNEX 2 (Paragraph 281)

SUMMARY OF LAND AND LAND RELATED ISSUES RAISED
BY KENYANS

The following briefly outlines ISSUES that were raised by the public at
Ccimmission's hearings in their condensed but raw form and not refined in
any way throughout Kenya. The issues raised by Kenyans covered almost
every aspect of land ranging from land administration, land allocation,
adjudicaiion, survey, settlement, land registration, land control boards,
tand Oisputes tribunals to Constitutional iisues on land. The intensity of
complaints on the various issues varied from one region [o another but the
overall message was that the way land is administered must change. The
detailed proposals to resolve these and other issues will be contained in the
Commission's FINAL REPORT. The resolution of these issues in the
past has either not been attempted by the Ministry of Lands and Settlement
br, if it has, political interferbnce, coruption, incompetence and'lack of
resources have prevented any satisfactory and lasting solution from being
put into effect. His Excellency the President must thus be commended for
his wisdom and courage in setting up this Commission to look into the
land issues afflicting Kenyans and make suggestions on the way forward.

(i) Land Administration

a Lack of competent staff and equipment;

o Too much centralisation in the MiRistry and the Lands
Department at Nairobi;

o Too much power concentrated in the hands of the President
and the Commissioner of Lands when land is being allocated;

o Too little communication between the people at the grassroots
level and their Local and Central Government representatives;

a Failure by the Lands Office to observe current legislation;

a Failure by the Ministry to amend or repeal current legislation
or to irttroduce new consolidated legislation;

a Too much interference by the Provincial Administration in
land matters;
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Lack of services in some areas.

Breach of trust by county councils and Commissioner of
Lands;

General inefficiency in land offices; and

As the current administrative and institutional arrangements
are inappropriatc, a Permanent Land Commission should be
established.

(ii) Land Registration Systems

a There are too many Registration Acts and very little attempt
has been made to convert titles to the Registered Lafid Act
(Cap.300); (RLA);

o Section 143 ( I ) of the RLA has been abused to deprive people
of their property;

o The Sectional Properties Act 1987 should be brought into use;

a The Land Registries staff and Registrars are inefficient and
there is too much comrption and lack of.supervision;

o Poor services;

o The Concept of "Absolute Proprietorship" is not understood
by both the public and the Registrars and other officials;

. That pre-existing customary land rights being extinguished on
registration of title to land is a misnomer; and

o Government Lands Act (Cap. 280) (GLA), Registration of
Titles Act (Cap. 281) (RTA), Land Titles Act (Cap. 282)
(LTA) and Registration of Documents Act (Cap. 285) (RDA)
registries should be decentralised through converting titles to
RLA.

(iii) Land Survey

a Poor quality staff results in inaccurate and outdated maps;

a Survey costs are too high;

o

o

o

o
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a The general boundary systcm as dscd at prescnt is inadequate,
inaccurate and should be modcrnised:

o Titles issued beforc amendmcnt of Registry Index Maps
causing confusion; and

a Some surveyors are corrupt, dishonest and greedy causing
people to lose their land.

(iv) I rnd Registration and thc Preparation of Oflicial Documents

t The methods used in the Land Registries are outdated and
often not understood by the public and the Registrars
themselves;

a Too much documentation and too expensive;

a Total lack of security of deed files leads to forgery and other
malpractices;

a The registries are seriously out of date and do not accord with
the facts on the ground;

a Too many Government departments involved and no co-
ordination; and

o Land delivery procedures are too long and cumbcrsome.

(v) The Storage and Retrieval of DocurJrenLs

a Files are deliberately hidden and only "found" on payment of
a bribe; and

o There is a need for computerisation.

(vi) Land Valuation

a Some valuation e.g. for change of user and extension of rease
done in Nairobi only even where the land is elsewhere;

I There is a lack of understanding about valuation that needs to
be eradicated;

a Valuation for compulsory acquisition is improperly carried
outi
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a

a

The cffect on pro-perty values.caused by the arbitrary
cxtcnsion of municipal boundaries should be investigated and

correctcd; and

Rates charged by rnunicipalities are too high.

(vii) Land Control

The membership of the land control boards. the corruption,
thc l'ailurc to impose restrictions on sub-economic
subdivision, the manipulation of the Boards by politicians. the
dishoncsty and interfcrence of thc Provincial Administration,
the miscrable allowances. the lack of agendas and failure to
announce sitting dates were all matters affecting proper
functiohing of land control boards; and

Conscnt to charge/mortgage should extend to the remedy by
rcalisation of the asset without lurther consent and, therefore,
should involve family members as if the transaction were an

actual salc.

(viii) Expchscs' Relating to Land

a There are too many charges incurred when dealing with lano
some of which are unauthorised:

o Thc Registries do not publicise the officidl charges and tend
to charge far too much for their scrvices;

o Clearance certificates are difficult to obtain and the public is
penalised for the incompetence of Central and Local
Government Departments; and

o Survey fees do not relate to the value of the property being
subdivided

(ix) Settlement of Disputes

o The membership, their appointment and the jurisdiction of the
disputes tribunals need to be simplified;

O The Provincia! Administration should not tnterfere in this

PrGessi

o

l.16



o There should be a special Division of the High Court to deal

with land cases;

o Conflict between Larid Disputes Tribunals Act No.l8 of 1990

(LDTA) and RLA on boundary disputes;

a Customary law applied in dispute settlement but not included
in statute;

. Jurisdiction of the Land Disputes Tribunals (LDT) is limited
and could be exteflded;

O Magistrate Courts lack jurisdiction to correct erroneous
awards by LDT;

a LDT has becgme dumping ground for cases courts consider
waste of time;

o Land dispute settlement mechanisms, structures, processes

and instiiutions are characterised by delays, incompetence,
corruption, illiteracy, nepotism, political interference,
ipadequate remuneration and poor understonding of the law;
and

( Lack of harmony and overl
agencies and institutions that

(xi) Lend Allocation

ap of roles between the organs,
handle land disputes.

(x) Leck of Integrlty end Professionelism

o The ignorance of the Land Registrars and even the Provincial
Admi-nistration shows up in many forgeries in Land Regisfidr
and survey offices. Maps are altered, boundaries are movcd
on the ground, beacons are stolen and no one does anything
about it;

a Lack.of professional ethics and integriry by persons dealing
with land matters; and

o However, the public too are dishonest and indulge in
questionable practices i.e. there is a general lack of patriotism

and mor'ality.

o The procedures for the allocation of both Government and

Trusi land have.been disregarded and abuscd for decades.
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There has been breach of trust by both central and local
government;

o The allocation of public utility land to private developers is a
disgrace and the allocations should be set aside and the land
recovered;

a The allocating authority whether Central or Local
Government should take the views of local residents into
account or else the local residents should carry out the
allocation functions themselves;

a Development Plans should bo publicised, amended to
conform to local requirements and adhered to by all
authorities;

O The allocation of sensitive ecosystems, water catchments,
forests, the foreshore, iiparian land should cease;

a The sale of undeveloped plots should be prevented and
abusers of the system should be punished;

a The allocation of Settlement Scheme plots has been seriously
abused by the Provincial Administration and by Local
Government Officers. They should be disciplined and
improper allocations set aside;

a Plot allocation committees are not provided for in the existing
Iaws;

I Minutes of plot allocation committees tampered with in Ardhi
House; and

a The President and the Commissioner of Lands should have
their powers of allocation devolved to the District level.

(xii) I ^rrd {cqulsition

a The failure to pay prompt or adequate compensation caused
anger;

a The failure to take over the land once acquired led to corrupt
practices;

a There was a need to irtsist on an Environment Impact
Assessment before completing the aulUiSltion process; and
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When land acquired for a public purpose was no longer
needed for that purpose, it should be offered to the original
owners (or their descendants) in priority to anyone else.

(xiii) Land Ownership

o The sanctity of title should be respected;

t Beach plots should not interfere with the right of the public to
have access to the beach;

o Where possible, communal titles to land held under
customary law should be encouraged;

o Coast land ownership problems should be investigated and
resolved in accordance with traditional land practices;

a Foreigners should only have leasehold titles and these only
within urban areas;

o There should be a ceiling on land holdings to discourage
hoarding and speculation in land; and

. Forests and other natural resources should be owned and
managed by the local residents and exploited by and for the
benefit of local residents in priority to others.

(xiv) Extension of Leasehold Titles

a The delay in granting a renewal of a lease'should be
minimised;

o The procedures should be publicised when considering a new
lease;

a The differences'between urban and rural leaseholds was not
fully appreciated;

a The term of a leasehold title was not fully understood and the
reasons for a lease and its length of term should .be explained
to the public;

i The necessity of planning urban areas when leases are shortly
due to expire has not been appreciated by the public or the
officials;

O
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a The technical details'of sub-leases and their renewal has not
been understood by Land Office officials; and

Need to do evaluation and involve local communities beforc
leases are extended.

o

(xv) Land Consolidation and A4iudication

o The delay in deciding appeals by the Minister was causing
distress and must be reconsidered and properly planned;

o The failure of taking gender issues into account during
adjudication needed to be addressed;

o Due to comrption and political interferencb, adjudication has

at times creat6d landlessness;

o The environment should be protected during adjudication;

a The rights of "acceptees" should be taken into account;

o Objections to an Adjudication Register should not delay title
issuance;

o Land given for a public utility purpose should not be
intcrfered with and grabbed by other people;

o Land Titles Act (Cap.282) claims should be processed
immediately;

o Local communities should be fully involved in the process of
adjudication and no one else allowed to interfere; and

o Land consolidation has outlived its usefulness and as the
majority prefer adjudication to consolidation, repeal the Act.

(xvi) Land Tenure

o Communal land tenure should be recognised and whcre
individual land tenure is approved by local communitjes, only
those local communities should benefit;

o The Coast land tenure problems should bc trcated as a
scparate problem and should be thoroughly invc"rigatcd by
the local people thernsclvcs bcfore tlrc probfemr rrp rpsolvcd;
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County Councils should no longcr hold lutd in trust for the
local communities as they have brerchcd this trustl and

The principal guideline should bc ttre sustuinablc usc of land.

(xvii) Water Bodies

o Water should bo ownod.by I national authority and not by any

individual or soction of a community;

0 Riparian land should not hc qllmated;

O Pollution of wltcr hodics should be actively prevented and

thoso rosponsible punished:

t Uso of walor should he cqrefu[y planned;

t Investigate the possibility of using Lake Victoria water for
inigation; and

a Access to water mtst be respected and properly administered.

(xviii) Pptection of the Environment

0 The protection of all sensitive ecosystems should become a
priority;

0 Forests must no longer be destroyed but must be restored;

r Arid and semi-arid lands must be treated differently fiom
bctter quality land and the residents helped to exploit thoro
special arpas.which have their own peculiar problcms and a
customafy communal tenur€ system should be rccogniscd:

a Wastc disposal must be plurned and controlled;

o Datns and hydro-clcctrid sc[emes should bc carefully
monitorcd bcforc thcy damage down-stpano ccosystcmsl and

o t cal rcsldonr rhould bc consulted bcforp scniry up nfugoo
tcttlcmnlr udcompematlott bc pErd by Unitod Nrtionr HiSh
Commirrlon'fU nafuSpr (UNHCR)' for dogrrdatlon and
destsucdo ortrd by nafu3ecs.

a

o
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(xix) Inhefitarrce riFhts to Land

o The rights ol' womcn and of children on inheritance must be
rcspcctcd by all irrcspective of customary traditions;

o Thc duration and costs of succession proceedings should be
minimised;

o The Kadhi in accordance with Islamic legal procedures should
hundlc Islamic succession cases; and

a Writing of wills should bc encouraged.

(xx) Tenants-at-Will

The current system of tenants-at-will in the Ten Mile Coastal
strip has no legal basis or foundation and legislation should be
enacted to regulate the system; and

The law should be amended to recognise the ownership of
fixtures/crops separate from the soil.

(xxi) The Constitutional Position of Land

o Land slpuld be accorded a special place in the Constitutien;

o The protcction oft'ered by Section 75 ol the Constitution
stnuld not apply to illegally acquired land:

o Therc is disagreement whether land in any particular area
sheiurld be restrictcd to the pcoplc ot' that area or whether
people should be allowed (or even encouragcd) to buy land
anywhere:

o The deliberute promotion of ethnic violence over land issues
by politicians should not bc tolerated in lluture:

a Thera should be constitutional mechanisrns to address issues
af ilncestral claims lodged hy any aggridved parties:

a The Constitution sliould be amendcd to clearly del'ine what is
"government land" and provide lbr its trusteeship: and

o

a
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Chapter IX of the Constitution recognises only county
councils as owners of land within their jurisdiction but not
other local authorities and this should change.

(xxii) Abuse of Laws

o The widespread practice of land grabbing is a direct result of
abuse of land laws, it must not be allowed to happen and
grabbed land must be repossessed;

a Public utility land must be repossessed and put to the purpose
for which it was intended;

a Since the Commissioner of Lands has atused his powers in
land allocation, local persons should take charge of their land;
and

o There should be strictly enforced codes of professional ethics.

(xxiii) I Fnd Distribution

a There should he a fully implemented policy on maximum
land holdings where land is not being developed or where it is
being hoarded and uscd lbr spcculation:

o Equally there should be a policy to prevent re-fragmentation
of land and the subdivision into unccononric units; and

o There is failure to address population growth vis-a-vis land
distribution.

(xxiv) I ^nd Use Planning

a There should be only a single planning authority whose
decisions should be strictly implehented:

o The use o'f. marginal lands by traditional groups' was
appreciated and should be properly administered with the best
interqsts of the group members as the guiding principle and
crop farmers should be kept away from these lands to avoid
conflict;

o
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o In urban areas, strict control of land development should
follow proper planning to discourage haphazard informal
developments.

o The spread of townships into agricultural areas should be
properly planned and enforced;

o Infrastructure'should be planned and implemented;

o ' Communities should becomc more involved with planning for
the use and control of r.esources and their decisions heeded by
officials;

a The Physical Planning Act 1996 conflicts with the Govern-
ment Lands Act (Cap. 280) and the Land Control Act (Cap.
3O2);

o Role of Minister in approving physical development plans and
gazettement is cumbersome and expensive;

o Land s[bdivided into un-economic units;

o Expansion of urban areas to rural areas without' propcr
infrastnrcture;

o No land use.plans;

O No policy on land use to guide developrrrent;

o Nairobi has become too large and unmanageable; and

o The Physical Planning Apt. 1996 should not bpply to
agricultural land as dcfined .undcr scption 2 of the Land
Control Act (Cap.302).

(xxv) Lend Tar on Idle Lnnd

o Tax idle lanS pfi.:,

0 Urc idle lud to sottlc thc poor*ld landlecs; md

o Crlnrir for dctmntnlry what land is idle should bc sct out.

,

I

J
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(xxvi) Admlnistration and Management of Protected reas

o Fish thnding sites should be managed by Kenya Ports
Authority;

o National Reserves should be owned and managed by local
communities;

o Conflict between Kenya Wildlife Service and local
communities over sharing of resources e.g. salt licks in parks;

i Communities bordering parks should share p'enefits of
tourism and reciprocal rights of access for Pasture;

o The legal ownership of wildlife both in protected areas and
private land by the State to the exclusion of laqd owners and

local communities has alienated wildlife from.the people and

caused resentment;

o Water catchment areas should be gazetted and titled and that
local communities be educated in their conservation;

o Forest laws and policies be reviewed to allow communities to
manage and conserve the forests and have access to revenue
and to utilise forest resources for cultural, religious and
medicinal purposes;

o There should be a buffer between settled areas and game
parks to reduce conflict; and

a Historical sites and monuments should be managed by
National Museums of Kenya.

(xxvii) Provision of Infrastnrcture

a Rural access roads should be maintained;

a Access roads are encroached upon;

o Land allbcated without provision of infrastructure;

o Eastleigh Airbase should be relocated as its present site is
dangerous to the public, the land should be planncd for
housing;

o Infrastnrcture should bc provided for fish landing sites; and
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Since the collapse of the Kenya Meat Commission, there has
never been a proper livestock marketing system And this has
bred poverty in pastoral areas.

(xxviii)Problems of Nomeds md
o ownership of land in marginal lands should be communal and

the land should not be subdivided;

o The land should be held by a land board convcrsant with land
laws and special problems of such arcul;

o Pastoralism should bc acceptcd as a way of life and propcr
use made of such land;

o Migration from high potential areas to such areas should be
controlled to limit damage on the cnvironment;

a Abattoirs and a proper marketing system should be provided
in pastoral areas so as to improve the pastorill way of life and
integrate it in the national economy; and

o There is pressure on pastoral grazing lund from wildrife and
humans and livestock are normally injured.by wildlife.

(xxix) Landlessness

Listed causes of landlessness:-

o displacement of communities from their ancestral areas by the
slave trade and the colonial government;

o population increase;

o breakdown in traditional land-use systems;

a land clashes and banditry;

a some pcople owning too much land; and

a lack of a cleat policy on landlessness.

(xxx) Squatters

o Squatters on public land should be settled freely;

o
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o Squatters on. private land should have prescriptive rights
applied'more'easily and quickly;

o Encourage private owners to sell land to squatters;

o squatters are spawned by unfair land allocation procedures;

a The application of the Land ritles ordinance to the coast
made indigenous Coastals'.squatters" by default; and

a Squatters have no legal rights and they are always harassed.

(xxxi) Absentee Landlords

I Land of absentee landlords should be repossessed and given
to local residents;

a The practice of being ar1 absentee lirndlord should be
outlawed; and

o The existence of absentee landlords is an anomaly that has
deprived the indigenous Coastals of their birthrights.

(xxxii) The Problem of Acceptees

o Acceptees should be able to acquire land by prescription; and

. Acceptors should take responsibility for the legal rights of
acceptees.

Kenya lacks a comprehensive land policy thus:-

a National Parks and game reserves occupy far too much land
while many Kenyan remain landless;

o Some minorities have been deprived of their land;

o Boundaries of urban authorities are arbitrarily extended;

(xxxiii)LaruLEolicy

I
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O Governmcnt has failed to confront population Pr.cssure on

land, one result of which lartdlessness pc(sists;

O The current mining laws and policies arc exclusioirist sincc

mining activities do not bcnefit local communitics and havc

led to invironmental degradation; and

o Land Acts and plicies do not rccognise or -incorpotatc
conccpts of {fric-an customary land laws and traditional land

usc/resburccs management tcchniques.
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ANNEX 3

(a)

(b)

(Paragraph! 312 and 316)

CATEGORIRS OF LAND TO BE ANMINISTF'RED RY THE
KENYA NATIONAI LAND AUTHORITY AND DISTRICT
I.AND AUTHORITIBS

The following categories of land shall be administered by
the National Land Authority:-

(i) public land as defined in Chapter 6 of this Report;

and

(i i) all private land whose regis[ered title was derived
from or granted by the Government.

The following categories of land shall be administered by
the Distriit Land Authorities:-

(i) all Commons as defined in Chapter 6 of this Report;

and

(ii) all private land whose rcgistered title was derived

from Trust land
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Hts ExcelLENcy, HoN. DINTELT. ARApMol, C.G.H.; M.p.,
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Anueo Foncrs oFTHE Repugr-lc oF KENyA,
Srere Housr"
P. O. Box40i30,
Nernosl.

Youn Excpr LeNcy,

RE: INTERIM REFORT OF THE COMMISSION Or INeUIRY
INTO THB LAND LAW SYSTEM OF KENYA

By Gazette Notices Nos. 6593 appointing the cOmmission and 6j94
setting out the Terms of Reference dated lTth and published on 26th
November, 1999 as read with Gazetre Ncitice No. t79? ilated 2?th and
published on 3lst Merch, 2000; Gazette Notice No. 2972 dated I tth and
published on l9th.M"y, 20o; and Gazctte No. 444s dated l4th and
qublished on 2lst July, 2000, Your Excellency appointed us
commissioners to inquire into the Land Law System of kenyi and set out
our Terms of Reference.

-Following that cornmissionl we have visited all provinces and districts
of Kenya to gather views of Kenyans <in the subject.

we have also received both oral and written submissions and
complaints from Kenyans. in differcnt parts of the country on a varlety of
land issues. The submissions and complaints mrde to.us have rniply
demonstrated the emotive and potentially explosive nature of the lind
issues facing Kenyans. Indeed, the recent outbreaks of violence in arcas
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such as Trans Mara, Trans Nzoia, Tana River and Narok Districts are a

reflection of the seriousness of these issues.

While we shall be making a fuller exposition of the issues raised and'

propose remedies when we come to analyse all the evidence before us and

wriie our Final Report, there are certain critical issues which, in our view,
require urgent remediirl action and cannot wait until we complete the

In{uiry as it may then be too late to remedy the situations complained of.

Accordingly, we submit this Interim Report.
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Your Excellency's most obcdient servants,

Charles M. NJONJO,
Clwinnan.
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Vice-Clnirman.

P. N. ND['NGU,
Commissioner.
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EXECUTIVE SUMMARY

This Repoit is an outline of pressing issues raised by members of the
public to this Commission in various fora through oral evidence,
correspond6nce and memoranda. The issues are urgent and require
immediate Government iniervention in order to st;m sbme of the
unnecessary social, political, economic and environmental pressures that
have resulted from disregard and abuse of existing land laws, and from
administrative and logisti'cal inadequacies in land administration. Most of
the i'ssubs require either administrative intervention or some amendments
of existing laws in order to bring about the necessary change.

The Report covbrs the following:

and the effects of such abuse and failure to apply these laws:
. Chapter 2.

on the vast majority of good titles: Chaptgrs 2 and 3.

t Certain specific critical ceuntrywide issues such as excision and
allocation in protected areas and qther reserved land, management
of land registries and applichtion of the Physical Planning Act,
among others Chapter 3.

. adjudication: Paragraph 3.3.

certain historical events, squatterg, tenants-at-will, absentee
landlords/idle land and the'rapplication of the Land Titles Act:
Chapter 4.

Appearing throughout the Report.
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CHAPTER I

INTRODUCTION

l.l Preamble

The commission of Inquiry into the Land Law system of Kenyareceived both oral and wriiten evidence or., it" turrl*o years from aIarge number of members of rhe pubric throughoui;ii ;. provinces anddistricts. Memoranda have also Leen receive-d from a large yiumber oforganizations both.public and private including cor"-r"nt ministries,professi.onal instiiutions, rnir".riti.r, uuirr, non-gor"rnmentar
organizations and from individuals of all walks of liie. writi", 

"orpruini,have similarly been received from members oi ir," luuii. touct ini on amyriad of land problems. - r ---

some of the recommendations made and compraints received requirelegislative intervention while others require administrative action in orderto check the abuses that have occu.red and continu" to be perpetrated inthe administration of land law in the country. It crearry came out that themajority' of the land probrems have ueen-i.oujt i uiort either by thedisregard of existing law or abuse of the 
-same. 

The immediateconsequence has been a lack of faith by the gdneral public l" it.adminjstration of justice in so far as land matters are concerned and alsoconsiderable lack of faith in the various Government institutior, ;h;.g.;with.the responsibility of.land oaminirtrution especially the Ministry ofLands and Settlement, the Ministry of Environment and NaturalResources, the Ministry of Locar GovJrnme"r, Ls""i ei,ttrorities and theProvincial Administration. This was indeed confirmed when somemembers.of.the public who gave evidenie to ,t,ir C...ission disclosedthat they had been harassed b-y some members of the police Forcc and theProvinciat Administration, the very peopre wtro ;;; ;;;"red to proteetthem.

This widespread abuse has had serious negative socio-economic andenvironmental consequences.

^ 
The v.iews. opinions and recommendations included in this InterimReport have been formurated without reference to the Iand poricyframework paper which is stilr under consideration uy tti, corrnission.However' all the recommeqdarions are based;;;;e lenerut.pri;;ipi;;of law and practice of administration of land. it. n.p.r?t-addresses itselfto problems that require urgent administrative intervention and/oramendments to existing law to resolve. These or. ir*., that cannot wait

I



for the Final Report. Issues that rqquire substantive change of law to

resolve will have to await the Final Riport' However, in general terms, it

is the view of the Commission that ihe existing laws and procedures

rlf.iing to the administration of land, the issuance of letters of dllotment'

the eitension of Government leasehold titles in urban areas, the

adjudication of land ownership rights and the registration of titles to land

;i;; p;;perly anJhonestly i'npi"1ntnted and enforced are capable and

adequate to protect the environment and the putlic and their rights.to an-d

ovei land until our Final Report is ready for submission. This'will
p"ni"ufurfy be the case if thL recommendations of the Commission

contained in this Interim Report are adopted and implemented promptly'

1.2 Appointment and Terms of Reference

As noted earlier, this commission of Inquiry into the Land Law systcm

of Kenya was appointed by His Excellency the President pursuant to

section 3 of the bbmmissions of Inquiry .{ct, Cap. lQ] of the Laws of
r.ny" ("the Act") vide Gazette Notiie Nos. 6593 and 6594 published on

ZOtt, Norember, i999 .t read with Gazette Notice No' 1797 publishedon

3lit March, 2000; Gaz'ette Notice No.297}published-o-n 19th May, 2000;

and Gazette Notice No. 4445 published on 2lst July, 2000' These Gazette

Notices appear as Appendices A.1 - A'5, respectively'

The Commission was directed to hold an inquiry under the following

terrns of reference-

(a) to undertake a broad review of land issues in Kenya-an$.t9
recommend the main principles of a land policy framework rvhich

would foster .n 
".onolnicitty 

efficient, socially equitable and

environmentally sustainable land tenure and land use system;

(b) toundertake an analysis of the legal and institutional framework of

land tenure and landuse in Kenya and to recommenda programme

or programmes of legislation that would give effect to such

policies;

(c) to recommend guidelines for a basic land law and complementary
'-' irgirf"iio" and" associated subsidiary legislation which would

address, inter alia. the following issues-

(i)thesystemsoflandtenureappropriateforthecountry;

(ii) the system of land ownership and control;

(iii) the system of acquisition and disposition of land rights

whether by inheritance or otherwise; '

2
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(iv)

(v)

tvi)

(vii)

(viii)

the structural framework for the administration of all

.at"gotigs of Jand whetlrer State, communal or private

ir.r,iJirE the consolidation, up-dating and improvement.of

ufi fro""?ural legislation relating to the'registt-uti9.n of titles

to and of all ot[er instruments concerning dealings with

land and of interests and rights therein, thereto or thereover;

the structural framework and principles for the

administration and management of protected areas

including wildlife sanctuaries, coastal and marine zones'

wetlandsl catchment areas' forests and nature reservq!;

the system of land use planning, managemeht and

development;

the process of land delivery including survey, registration

una'tn" preparation of ofiicial records relevant to such

survey and registration;

the structural framework for the processing and settlement

of land disputes;

the replacement of the foreign applied laws;

the repeal and/or replacement of all laws now deemed to be

obsolete;

(ix)

(x)

(d) to take into account all customary law; relating to land a1{ so fay\--' 
as is practicable, to incorporati such of those laws with such

modification., ir *y, ut *uy be considered to be desirable for the

purpo.", of makingii,e* 
"onronant 

with present-day conditions;

(e) to incorporate in such new legislation, if ttrought deqigble in the

int"r.rt, of people of Kenya, with'or withouf modifications, the

provisions o? uny laws of other States relating to the tenure of or

iealings wittr fand and of any rights of interests thereto or therein;

atoprepareadraftordraftsofsuchneworamdrrdinglegislationas
may be n"""rr*i to implement the recommendations of the

Commission to be developed as indicated above; and

(il to make such further recommendations as the commission may

deem necessary.

In accordance with section 5 0f the Act, we made and subscribed an

oath in the Prescribed form.
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1.3 Procedure of Inquiry
As at 26th November, 1999 when the Commission was gagetted, therc

were no .regulations madc under the provisions of section 19 of the
commissions of Inquiry. Act. So, under rhe powers 

"onr"iJ iiG;;;
of the Act, the commisiion made Rules and proccdurc for thc condrrct and
mrnagement of the Inquiry proceedings. The Rulcs and hocedure-rpp"",
as Appendix B.

Thc Rules and Procedure provide, among other things, that.thc
commission-.uy summon any pcrson to attend-at such timc-ano pracc as
set forth in the summons to live evidence or produc- book , pfir, -ddocuments that the 

Qommi.ss.ron m?I require; itrat ttre c"..lr;;;t
take evidence on oath; and that evidenci-may alo be gifilt;;;;
affidavit. so far, it has not bcen necessary for tire commi'ssron to sununon*IPoay -for any purpose, neither has the commission received any
evidence by way of affidavit.

This commission was formally launched and opencd its offices at
Kencom House, Nairobi, on 25th January, 2000. The commission thencalled a Press conference to inform *e.berc of the puuti" that it had
c.)runenced its work and invited them to make thcir prcsentations on the
subjcct matter of the Inquiry orally or in writing o, both.--

Soon after the formal launching, the commission published its Terms of
Refcrence in the print media and invited mcmbcrs 

-or 
tt r public to make

presentations on the matters under inqurry. spccial invitations were made
to, inter alia)ba*ers, professional socieiies, Govern**t *inirtries and
departnrents and some non-govcrnmental organizations. 

- -

The commission also planned visits to the provinces and.to evcrydistrict to receive oral ind written evidenci from the provincial
Administration, local leaders, civil servants and members of the g"n"i.t
public.

To address issues unique to the coast province, a temporary secretariat
was-set up in Mombasa to receive written and oral presbntations from thepublic. The secretariat was manned by 3 commiisioners who, as and
when n@essary, made special visits to areas with critical land problems.

. complaints lodged with the commission requiring action or expranation
by. public bodies have bebn anil continu" io ue-,eierred to rerevant
Ministries for.necessary action with requests for the commission to be'informed of action takeri.

4



1.4 Hearing of Evidence

Todate the Commission has visited every district in all the provinbes in
Kenya. The provincial visits were publicised in both thi print and
electronic media so as to reach as many people as possible. This was
usually done'at least two weeks prior to the visits. The Provincial
Administration was also asked to publicise the meetings of the
commission which were being held in district headquarters or other
convenient venues easily accessible to members of the public.

During. these visits oral and written presentations were received in
meetings from the public including members of the Provincial
Administration from the Provincial commissioners downwards, local
Members of Parliainent, heads of Government departrnents, mayors,
chairmen of urban and county councils, councillors, ihief officers of local
authorities, and'representatives of companies. As provided for by the
Commissions of Inqurry Act, every person was invited to makc their views
known without fear. Random selection of speakers in every public forum
was adoptcd to give a chance to as many people as possible from all walks
of life to make their presentations. The publia meetings were well-
attcnded ?rnd participants spoke their minds on a variety of topics relating
to the. subject matter of the Inquiry. The meetings continued unintemrpted
until no new views, opinions or complaints were forthcoming.

oral evidence was recorded by hand and also tape-recorded for later
analysis by the Commission.

1.5 Complelnts and Memoranda from Membens of the hrbltc
Soon after the Commission was formally launched many members of

the public sent in or brought with them memoranda covering many land
issues and complaints against various Government Ministries, local
authoritics and other public and priiate institutions. In response, the
Commission noted that item (c) (viii) of the Commission's Terms of
Reference enjoined it to make recqmmendations which would address'qthe
structural framework for the processing and settlement of land disputes".
Thereforc the Commission fclt that the complaints receivcd should bc
dealt with because they provided an insight into thc weaknesses of the
current dispute settlement mechanisms including the courts where dclays
adversely affect thb rights of interested parties. The complaints wbuld also
provide evidence of a breakdown in the administration of land laws as a
whole and abuse of office by public officials dealing with land matters.

The Commission, therefore, arranged meetings at different times with
the Permanent secretaries concerned-in the office of the President in
charge of Provincial A'dministration and Internal security, and Ministri'es
of Lands and Settlement and of Local Government, arid discussed with
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each of them separately the modalities of handling complaints affecting
their respective Ministries. It was agreed during the discussions that all
complaints against a particular Ministry would be referred to that Ministry
for investigations and would be attended to by a liaison officer nominated
by the Permanent Secretary for that PurPose. So far, over 1,400 such

complaints have been received. A majority of them have been forwarded
to the above Ministries for investigation, action and feedback.

The purpose of forwarding the complaints to the Ministries concerned
was three-fold-

(i) to request the Ministries to take action on the complaints;

(ii) to assist the Commission to assess, using the feedback, the
efficiency and effectiveness of the dispute resolution mechaniims
as contained in the crurent land adrninistration and legal structures;
and

(iii) to enable thc Commission to recommend appropriate
improvements on the legal and administrative structures for the
processing and settlement of lan( disputes.

- 1.6 Harassrnentof Witnesses

Some of the public disclosures made to the Commission of malpractices
in the management of land affairs did not go down well with certain
elements of the t(enyan society. Consequently, incidents of harassment of
witnesses followed such disclosures, no doubt with a view to discouraging
or intimidating witnesses against giving evidgnee of the said malpractices.
The Commissions of Inquiry Act under which the Commission was
appginted makes it a criminal offence for any person to hinder or prevent

another from giving cvidence to the Commission. Accordingly, upon
receipt of the first reports of harassment of witnesses, the Commission did,
on22nd September, 2000, issue a Press Release (Appendix C) warning
against harassment of witnesses, otherwise the perpetrators would face
legal sanctions.

The Commission has received reports of 16 cases of harassment all of
which were referred to the Office of the President for approp,riate action.
At the time of the preparation bf this Report, the Commission has received
fcedback on only one ofthese 16 cases as having received attention and

even in this one instance the perpetrators of the harassment were not
disciplincd. Instead all that was done was to have the harassed witness
released from Police custody. The Commission feels that until action is

taken against those. who harass witnesses, be they Government officers or
members of thepublic, there will be a danger of the Commission not being
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given full evidence of wrong-doing in the administration of laws relating
to land.

1.7 Analysis of the Evidence

As a result of the provincial and district visits, and receipt of written
memoranda and complaints in the commission offices. a l'arge ,orrr" Li
evidence has been gathered.

Not all the evidence has been analysed. However some critical issueswere repeated in every forum. Analysis of some of the comptaints
received has also shed some instructive light on these matters. It is these
issues that will be addressed in this Interim-Report.

The need to address some of these issues now as cutlined earlier has
been necessitated by their glgency and the simple mechanism required tordsolve them. Some or all of ihese issues will be dealt with more
comprehensjvely in the Final Report of the Commission once all the
lnrormatro,n has been analysed. The recommendations of the Final Reportwill deal'with short-term as well as long-term solutions to the problems
raised.

X.8 Definition of Terms

Certain words and- phrases may have a formal legal meaning whether
they have been legally defined oi not. The same wo"rds and phiase, *",also have a local interpretation that may vary from one fart or Kenya to
another. The commission rists some of these words-and p'hrases hereunder
and gives their current acceptable legal rneanings and'also the various
local inteqpretations. When used in this-Report, tfrJfo"Jinterpretation and
usage is generally intended.

"Absentee Landlard,

- This phrase, at the coast, refers to persons who, seldom if ever, use
land of which they are the registered owners and such land, if it is
managed at all, is managed by *agents" who may or may not have been.validly appointed by.thi registored owner. tut"ny sirch agent, ,r"
thought to be self-appointed with no legal authority o'ver the land.

"Grabbing" and "Grabbcr',
"Grabbing" of land il ,!" process- whereby an individual or body

corporate (the "Grabber") obtains a title to pubiic land especially pubfil
utility land otherwise than in strict accordance with the taw. rne
"Grabber" may be either the first or'a subsequent registered owner of

7



thc land. Thc whole proccss enublc.s speculation in land to flourish and

crcatcs titlcs to land that are of dubious validity'

"Idle land" ..

Itlle land rclbrs t() lancl with a registered title that is lying idle without

being uscd (as opp,r*.J to lying laliow) and has lain without being used

lirr f considcrablc pcriod ol'timc'

"Kaya"
This is a lirrestcd sacred shrine where the Mijikenda traditionally

conduct their PraYcrs'

The Miiikcncla comprisc nine clo^sely related coastal peoples (i'e' the

Chonyi. Digo. Durulria. Girianra, Jibina' Kambe' Kauma' Rabai and

Ribe) who !i-hur. u common linguistic and cultural heritage'

"squatler"
Lcgally. a squattcr is rt pcrson who occupies land or a building that

legally bclongs to anothei pcrson or instiiution without the owner's

consent.

At the Coasr ol'Kenya. a squutter would include a person occupying

Governmcnt lan6 ,o priru,.' land. For historical reasons the word

'l*qro,,.r" in tlris context is regarded by indigenous coast people as a

term of ubusc or nrisnomer.

ln the tornrer whitc highlands a squatter would include a person-and

his family o.crpyin! pait of a largi. farm with the permission of the

larm owrier. Thi .*qu-rtier would providc labour to the tarm'owner on a

casual busis.

Sinrilarly. a lorest squatter would occupy. land in :l gazetted forest

with the authority ol'rhe Forest Departmeni in exchange tor providing

casual labour tiom time to time'

"Tenant-At-Will"
A tenant-at-will is a person in possession of inrmovable property

legally owned by anothei person. thi landlord. whose occupation -!1n 
b:

terminated without notice. At the coast. the tenant pays "goodwill" and
..rent,, to the landlord. while the tenant nray plant and harvest crops and

even build a house on the landlord's properiy, he remains a tenant and

has no legal ownership rights over the land although the c,rops and even

the house remain the property of the tenant'

8



Frederick Cooper's book Frorn Slaves to Squauers records another
dimension of the phenomenon whereby even after the 1907 Ordinance
outlawing slavery, some slaves being landless and fatherless and not
knowing where or how to start rhe new life as free people ".... remained
loyally in their masters"' service so that the masters would delay as long
as possible before putting in claims for compensation following the
freeing of those slaves. The freed slaves stayed on as plantation workers
to tend their former enslavers' tree cropS in exchange for space to grow
seasonal subsistence crops. In the latter event it is the freed slaves who
were deemed to have opted to remain as tenants-at-will.

"Wananchi"
Wananchi is a Kiswahili word for citizens and can include, in general

terms, "the public". Wananchi also.has the connotation that it refers to
the ordinary people.

9



CHAPTER 2

DISREGARD AND ABUSE OF CERTAIN LAWS AND
PRACTICES RELATING TO LAND AND THEIR EFFECTS

It has been noted by the Commission in its deliberations that most of the
problems relating to land arise mainly from the failure of the authorities
concerned to enforce and comply with the law as it exists. Alternatively
these same authorities create new procedures which are inappropriate or
inconsistent with existing laws. In both cases the results are confusion and

creation of titles that are either suspect or wholly void. By and large, the
laws which are being disregarded and abused are basic to the creation of
valid titles and also to subsequent dealings with those titles. The sum total
effect of the stated disregard and abuse of the land laws and practices is an

array of injustices and disinheritance.

Examples of such disregard and abuse are many and the Commission
gives some illustrations below, under specific laws and practices:-

2.1 The Government Lands Act (Cap.280)

This is the Act that governs the allocation and administration of all
Government land, both urban and agricultural.

The Act in Parts III and IV contains elaborate procedures which the
Commissioner of Lands is required to observe in allocating land, Fo5
example, sections 12 and 20 stipulate that all urban and agricultural land
available for allocation shall be advertised and sold by auction. For many
years, this mandatory requirement has not been followed. Indeed, thc
Commission has been tpld that no land has been sold by auction since the
1950s. Instead, the Commissioner of Lands has allocated and continucs to
allocate land using procedures not provided for in the Act.

This Commission has received representations to the effect that the
requirement for urban and agriculturiil plots to be sold by auction
discriminates against the poor. There is some merit in the complaint but it
poses a dilemma as between giving the plots to those capable of
developing them and giving such plots away for mere social reasops or
sentimental satisfaction. The Commission will address the issue in its
Final Report.

Section 18 provides that all dealings with leasehold urban plots such as

sales, etc., must be consented to by the Commissioner of Lands. The
section goes further to say that no such consent shall be given until the
plot is developed. In contravention of this provision, the Commissioner
ioutinely consents to sales of undeveloped plots. He also, illegally and
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frequently, consents to the informal sale of Letters of Allotment. Both the

Letier of Allotmcnt and the Grant include time limits before the expiry of
which the Alfottee cr the Grantee must perform certain acts. The Letter of
Allotment. which is nothing more than a formal offer of land on certain

terms. costs and conditions, lapses after a period of 30 days. The Grant
incorporatcs Special Conditions which require the Grantee to submit plans

for the development of the land within 6 months and to complete such

development within 24 months of the registration of the Grant. Once the

Letter of Allotment has lapsed, the offer ceases to be valid. Once the

development period has expired and the development conditions have not

been complied with, the Commissioner of Lands has the right to terminate
the Grant by re-entering and repossessing the proPerty.

One consequence of the practice of consenting tb the sales of letters of
allotment and undeveloped plots is that demand for prime urban plots for
purely speculative purposes has grow4 far beyond supply and the so-called
;'grabbeis" have turned to public utility plots such as cemeteries, schools,
road reserves, riparian reserves, and fOrest reserves among OtherS. [n
extreme cases the 'grabbers" have also started forging title documents
over private properties which find their way to the land registries. This is
indeed a very serious development as it threatens the sanctity of title. The

long-term negative effect of such a development on the use of title as a

tool for econonfc advancement of the country is frightening.

The unlawful allocation to "developers" of public utility plots and other
ppblicly owned plots was the most widely reported complaint_from
members of the public and from Central Government and Local
Government officials in every single provincial and district headquarters
the Commission visited and in each of the 8 divisions in Nairobi. As the
Commission has now visited all districts in Kenya and all divisions in
Nairobi, in the view of the Commission, this is the most pressing problem
facing the Government and the problem most urgently in need of
rectification.

A very similar action, closely related to grabbing takes place in many
areas of Kenya and this is the planned but unlaviful invasion of land by
persons who are subsequently'called "squatters". In many pafts of Nairobi,
especially in Embakasi and also in some areas at the Coast and elsewhere
in Kenya including settlement schemes, people are encouraged to invade
and settle on land owned either by the Government, or by a local authority
or a parastatal or, in some cases, by private individuals.

The titles issued in respect of available Government land in
contravention of Parts III and IV of the Act are of doubtful validity, while
titles issued in respect of public utility plots are illegal and void.
Duplicated titles issued in respect of privately owned land are an absolute
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nullity, and the act of issuing such titles may be crinrinal' S.me ol'these

titles have Ueen cfrarg"Jl*olrguged to banks to securc fruee 
l-oa^n1 1nd'

here again, the tegai ialidity 9T.s-u9tr 
charges/mortgages is doubtful. In a

few instances *here ttrl iubric has gone to courr to challengc thc

allocation of public uliiity ptott, the cou-rts have taken the view that land

reserved for public ;;;6; is held by tfre- Commissircner of Lands in

trust, with no po*"r'a'ullo.u," such lind lor different purposes-' M.a1Y

.'orpf"i",r ,"u.t ing ,f',i. iotnrissio.n show clearly that a lot of public

officers either har"'liitle understanding of the concept of trusteeship or

they simply treat it as a subject of disdain'

The creation of void titles and the illegal dealings with them is'

undoubtedly, very aamaglng to the country';economy' The practice has

pr,l" Ooutii ttre'entir" iund law system. in particular. banks and other

i*aingin.titutions have developed understandable reluctance to accept

land title deeds as securities for loans'

There is confusion in the implementation of certain Government

procedure6 unO pru.ii.es dealing with extensions and renewals of leases'

'ft itlgrrfrsion arises to the detiiment of the landowners when leasehold

ili;;]; ;u, ,o .*fir;;; lh. .;d. of the leasehold term. rhe Ministrv of

Larids and Settlemintls Handbook on land Use Planning,, Administratkm

and Development-Procedure.s only gives guidelines to be followed by

officers dealing *id[pli;ations iolexterisions of leases' This is quite

different from applications for renewal of leases that are about to expire'

There are no guidfines for officers to deal with renewal of leases as this

problem has only i"..",f, arisen. Instead, applications for renewal of

leases are being tr"ui"O u't applications for extension of leases' In this

Report only the rene*al of uruan leases and sub-leases are addressed' The

,""'r,*"f of agricultuial ledses will be dealt with in lhe Final Report'

Thousands. of 99-year l.easehold titles were granted at the beginning of

the last century, *iilt, tn"rns the periods are due to expire in another 2 or

il;;; d.". C;*'pi"ir,"- received from the public and practising

Advocates inoicate'it"i *unv landowners are not getting their leases

renewed.[nruralmarketsandtownships'alarge.numberofleasesthat
wereoriginallygrantedfor33yearshaveexpired,andplotownersfear
ttrai ttreir-plots-wfll be allocated to other people'

overall, the central theme of complaints regarding renewal of leases is

that the Ministry oiiunOt and Settlement doeJ not bother to notify lessees

in good rime or ;dl ;il'tt. f.tt of their applications for renewals of

leases, thereby b;;;ilh" irrr"r, in the dark. Such omissions adversely

affect develofment inihat lessees cannot plan'

Therearealsohundreds,perhapsthousands,ofleaseholdtitlesin
Nairobi and other towns that were created by way of sub-leases, with a
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ferv days reversion being retained.by sub-lessors. The sub-leases weregranted under either the East Africin Land Regulations, l g97 or thecrown Lands ordinance, rgo2 neither of which"r.lui."o Government
consent ro develop or otherwise deal with land. The f& days reversion iscalled re191sion11y interest. This category of titres is ro be found in suchareas of Nairobi as Kirinyaga Roai, Ngara, westrands, etc. Before
considering renewals of this category of leasles, the Ministry has up to now
required the property owners to uuy the reversionary int.i.it from the sub_
lesso.m. This requirement presents two major problems to the landowners.Firslly, some of the rever.sion owners are no'longer in Kenya. secondly,where the reversion owners are available, the io.t otttt. reversionary
interest is prohibitive.

The Contmissio n recommends :
(i) That allocation of-Government land should be strictly in

accordancc with the current provision$ of the Act and the
Y!"xtry of l-ands and setilement,s Hanibook on Land IJse
Planning, Adntinistration and Deveropment procedures.

(ii) That to stem speculation in Government land, the commissioner
of Lands should forthwith- stoy conse_nting to sares of l-etters if
Allotment and sales of undeveioped plots.

(iii) That paragrap-h 2 (b) of the Government Lands (consents)
(Fees) (Amendment) Rules, 1994 pubrished under l*gal Noticl
N2. 305 of 1.99a @ppendir D) shourd be revokead, bicause the
rule contradicts section Ig of the Act.

(iv) That public \!ility land and plots reserved for public purposes
must not be allocated as such land and plorcLre iot,,uialiinued
Government land,, within the meaning of the Act.

(v) That where leasehold titles are issued under the Government
Lands Act (-Cap. 2g0), the Government slwuld ,nyor* iii
provisions 9f the special conditio_ns in order to spur deielopment
and curtail speculation. For the Govern*rnl io enforie thespecial conditions it is neccssary for it to privide the
intrastructure to support development.

(vi) That all Lettgrs of Alrotment which have lapsed.should be
cancelledfoahwith.

(vii) That as soon as possible, the commissioner of Iands should
formulate and p.ubric_ise guiderines concernini ie renewar ofurban leasehold and sui-reasehold titres. iripiioN for suc"h
guidelines are set'out below:
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I. Rottewttor Unnn^tt LEASEHuLDTnms

(a) An application for the renewal of a lease by the reaseholder
must be acknowledged in writing within one month o! receipt,

(b) unless the Government requires the tand for a speciJied public
purpose as defined under section 6 of the Land Acquisition Act
(cap. 295), any renewal of the lease will be made subject to the
special conditions to be incorporated in a new grant.

(c) unless the Government requires the land under (b) above,
reference to the local authority or to other departmenE of
Government for their comments on the appricatiin for a lease
renewal shoyld require an answer within 90 days failing which
the lease will be renewed withoutfurther reference.

(d) unless ther^e is -a site inspection by the Locat A.uthority no
inspection fee should be chargd. Any inspection fees shall be
paid once the renewal of the lease has been approvid.

(e) The annual rent to be charged and the special conditions to be
incorporated in the new lease shall take into account the use of
the property and shall be based upon the current standarT
special conditions appropriate for such properties, suitably
modified.

A visit: by Government officials to inspect the property shall be
made by the Ministry of Iands and settlement at its own
expense.

2, ReNowetop IlnanN Sun-Le4senotaTrcLss

- 4l] the above provisions will apply where the property concerned is
held on .-a r,egistered sub-lease. An applicatioi ry tne present
regtstered sub-leasehold owner shall be treatcd as if he-were the direct
tenant of the Government and a new lease shall bb granted to htm to
commence on the day following the day on whirt,the reversion comes
to an end. No interlerence with the occupation of the sub-leaseholder
by the reversion owner during the revershn period shall be tolerated,

There shall be no requirement that the sub-tenant purchases the
reversion and an 

-ap-plication for a new lease of the pioperty by the
reversion owner shall neither be acknowredged nor acied ipoi.

I
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I
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I
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2.2 The Registered Land Act (Cap.3(X))

This Act governs registration of title to land and regulation of dealings

in lands so registered under it:

The Registered Land Act (R.L.A.) has been abused especially. in regard

,to laxity b-y the registrars in issuing titles on the basis of the filed mutation

forms witlrout a iorresponding correction of the registry index map as

pr"riA"a Uy section lg of tne Ait. This laxity has resulted.in productiT.gf
huplicate titles or at times productio-n of titles to non-existent land' This

,"i1, into question the reliability of R.L.A. titles especially in general

boundaries areas. The result is that transactions in R.L.A. titles are dealt

with by those concerned with a lot of caution'

The other problematic area is the disregard .of -enforcqment 
bf

maintenance of boundary features as provided by sectio-n 23 of the Act and

enforcement of section 24 of the Act in respect of interference with

boundary features. The disregard of these sections of the Act has resulted

in incessant boundary disputei being filed under section 2l of the Act'

Any person with a boundary dispute is required to. pay to the Land

negisirar a fee deposit of KSh.i250 per day for the-.Registrar to determine

it 
"?tput.. 

Land ilegistrars have not- been able to di'spose of such disputes

u, ,p"idily us porJible due to various constraints experienced in the

districts, tite tact of transport/fuel, shortage of staff and delays in the'

disbursement of funds to t-he districts. As a result, the disputes remain

unresolved for long Periods.

The provisions of section 143 (1) of the Act which disallows the

ct a-tteniing of first registration of title in any court-of law even if obtained

by fraui hls become i nightmare to everybody includingthe Government'

Ineparable damage has 6een done to individuals, families and at times

whole communities by the provisions of this section of the Act' A classic

eiampte that has attr"lt"d b-oth national and international attention was the

r"girriution of the Iloodariak and. Mosiro Adjudication Sections in Kajiado

Di-strict. Even though.the process was unashamedly abused by those

concerned, nothing Jould be done as a result of the provisions of the said

section.

Reasons for inclusion in the Registered Land Act of the words that

prevented a first registration being ihallenged in-the courts included the

fact that in the earlylays of land consolidation and registration, fears were

expressed that nu;erols challenges to first registration would render the

wliole prograrnme unworkable. Ttre colonial authorities were anxious that

if first ieglstrations were made challengeable the- p-otential claims of very

i*tt nurib"rt of detainees from the then Central Province in the mid- to

tatJ tgSOs could cause serious setbacks to the land title registration
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programme. A further reason was that adjudication of customary rights to
land was basically a new process in Kenya and that staff were being
trained on the job by officers who themselves had little or no practical
experience in such matters. After a period of over forty years of
adjudication and registration, it has become apparent that the protection
.offered by this subseclion'is being deliberately abused in a number of
cases to prevent a challenge being mounted to the registration of persons
who could not conceivably have any right to claim ownership of land in
s6me areas.

it ii also noted that section 143 (1) has been abused by some family
members who are registered as proprietors of family land as trustees to
disinherit other members of the same family. Adversely affected members
have found it almost impossible to challenge a fifst registration where the
registered trustee proprietor is a trustee under section 126 (l) of the Act
which prohibits the entry of particulars of any tnrst in the register.

By illowing only the registration of the bare fact that the registered
proprietor has been registered as a trustee and prohibiting the entering of
partigulars of any trust in the register, the Act has unwittingly aided and
abetted fraud.

Adversely affected family members are thereby subjected to the rigours
of having to establish through the judicial process that a trust relationship
exists between the dishonest family member and themselves, to prove that
the trust has been breached and that they have been defrauded. It is
common knowledge that the cost of litigation is beyond the reach of the
ordinary Kenyan, which means that lots of victims of such fraud have to
suffer in silence.

.It has become clear to the commission that section 143 (l) of the Act
has been variously misused to perpetrate injustices far worse than'the
mischief it was intended to prevent. It is imperative that the section be
suitably amended without delay to prevent its further misuse.

It is also imperafive that section 126 (l\ of the Act be amended to make
it mandatory for Registrars to describe the proprietor as trustee and
remove the restriction against entering particulars of a tnrst in the register
and that section 126 (3) be amended such that the registered trustee
proprietot is not able to deal with trust Droperty as if he or she were the
sole beneficial owner.

As a consequence of the proposed amendment to section 143 (l) it will
also be necessary to amend section 14 (l) (b).

The courts should be empowered to consider evidence of fraud in the
acquisition of titles to land and to rule accordingly when convinced that an
abuse of the adjudication and registration process has occurred.
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The Commksion recommends :

(i) That in the preparation of titles, Land Registrars shoua sffictly
comply with section 19 of the Act. No fitle shoul.d be produced-on
the- basis of a mutation form without a coruesponding
amendment of the registry index map.

(it That the Land Registrars should enforce the provisions of
sectioJts 23 and 24 of the Act to reduce boundary disputes.

(iii) That money collected as boundary disputes fee deposits should be

retained, spent and accountid for by the Land Registrar in each

districtfor quicker resolution of boundary disputes.

(iv) .That section 143 (I) of the Registered Lard Act shoulil be

amended by deleting the subsection abogether and substituting il
with a new lubsection (I) reading thus:

"subject to subseclton (2), the court may order rectiJication
o! the register by directing that any registration be cancelled
or ameniled where it is sqtislied that any registration (other
than afirst registration completed and registered prior t9 the
commencement of this Act) has been obtained, made. or
omitted by fray( or mistake."

That section 126 (I) be amended by deleting the subsection

altogether and substituting it with a new subsection (1) reading
thus:

"A person acquiring land, a lease or a clurge in afiduciary
capacity sniU be described by that capacity in the
initrument of acquisition and shall be registered with the
addition of the wirds 1'as trustee" together with paiticulars
of any tntst."

That section 126 (3) be amended by deleting the words "but for
the purpose of any registered dealings he shall be deemed to be

the-absolute proprietir thereof, and no person dealing _with the

land, a leasi or-a charge so registered shall be deemed to have

notice of the trust nor shall any breach of the trust create any
rigfu n indemnity under this'Act".

That section 144 (I) (b) should be amended by inserting the
words "compleled and registered prior to the commencement of
this Act" immediately after the words "other than a mistake or
omissiqn in afirst registralion".

(v)

(vi)

(vii)

I
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2.3 The Land Control Act (Cap.302)

This Act governs control of transactions in agricultural land. Any
transaction whether sale, exchange, transfer, mortgage, lease, partition or
other disposal or dealing with any agriculturat iana which is situated
within a land control area, must receive the consent of the local Land
Control Board.

Under this Act the District Commissioner of the district in which the
control area or division is situated or a District officer deputed by him in
writing chairs Board meetings. In almost every districf visited by the
commission very strong views were expressed against Diitrict
commissioners and pistriciorficers chairing Land B.oard ireetings. If'was
strongly-recommended that Boards should be chaired by persons other
than public officers.

views received from members of the public indicate that the Act has
been abused and disregarded, inter alia, throagh the convening of
"special" Board meetings. In this context a "speciil" meeting incluJes a
meeting'of a Land control Board without a quorum in aceordance with
section 15 (2) of the Act or a meeting called without proper notice or held
in a place other than a public place.

_ _A further complaint is the detay in.the formal establishment by the
Minister of some Lan$ control Boards and the appointment of their
members. This sometirires leads (o persons nominaied for appointment
lctually attending meetings prior to theh formal appointment. i; addition,
the long service by members has resulted in aciumulation of unabated
power and subsequent abuse of the same while the low remuneration paid
to the members has encouraged the soliciting ofJllegal fees from menibers
of the public. Furthermore the guidelines containedln section 9 of the Act
are hardly considered by the Boards. Section 9 sets 6ut the criteria'to be
taken into account by Boards when considering applications. The poards
hardly consult technical officers in their'deliberations resuliing in
authorization of uneconomic, inaccessible and poorly planned land uniL.

women, who form the bulk of those who work on the rand, are either
not represented or.lack adequate representation on the Boards.

It is noted that the level of education of most Board members is so low
that they can hardly comprehend the law governing the transactions befcire
them. Certain instances were cited where sale of family land has been
done by crafty members of the family rendering whole families landless.
such actions could be prevented if there is wider presence of family
members at Board meetings.

,
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T he C o mmissidr' r e di mrm-nds :

O That the Minister responsible.sltoul.d ensure that l-and Control

Boards are gazetted and their members appointed promptly
especially in new a.dministrative districts and divisions.

("1 That members of Land control Boards should be pcople of high-

integrity with bisic education up to at least-Kenya Certificate of
Sec-oniAry Education or its equivalent, and must be mature and

knowledgeable in local issues affecting land'

(W The Ministry of Lands and Settlement should train members of
the Land Contiol Boards on the operations ol the Land Control
Act subsequent to their appointnient.

(iv) That in order to stem corruption and motivate'Board members,

remuneratiolr should be improved to reasonable levels and

shoul.d be reviewedfrom ttme to time.

(v) That ,,special,, Land control Board meetings should never be

held as they are illegal and are usually avenues of dishonest and

corruPt transactions.

(vi) That appointment of Board members should be done every j
years iiln 

" 
Board rpqmber seming a marimum of 6 consecutive

years.

(vii) That Boards should consult relevant technical oflicers in all their
transactions and that the public ofJicers sitting in the hoards

should be those responsible for agricilltural, physical planning
and land surveY matters.

(viii) That the Minister should urgently consult with- the Minister for
Agriculture so as to issue countrywide guidelines on minimum

airicultural holdings appropriate to the various ecological zones

in each district in the country.

(ix) That the Act should be amended to provide for:
(a) At least one-third of the Board members to be women from

the land control area.

(b) Board members to elect their chairman'

(x) That amendments be made to the Act requiring, inter alia, the

Board to seek the approval of the applicant's sPouse, adult
children, beneficiaries (where the applicant is a trustee or
administrator)in respect of a controlled transaction as set out in
Chapter6, Paragraphs 6.IJ and 6.1.2 of this Rbport'
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(xi) That the Minister, pursuant to section 25 of the Act, makes
amending regulations with regctrd to the Board members as set
out in Chapter 6, Paragraph 6.1.3 of this Report.

2.4 The Land (Group Representatives) Act (Cap. 287)

This Act was enacted to make provision for the incorporation of
representatives of groups who have been recorded as owners of land under
the Land Adjudication Act (Cap. 284).

The abuse and disregard of the principles and the procedures estEblished
under the Land (Group Representatives) Act for its proper administration
have been and are still some of the leading causes of disputes and
subsequent delays in the issuance of individual titles over areas where this
Act is operational. It has also resulted in illegal sale of "shares'\ bringing
bloodshid in areas such as Trans Mara and Narok Districts; the tamiering
with the register through registration of non-members, resulting in
conflicts and law suits; and dispossession of other members of the group
of land through illegal allocation of "shares". [n Trans Mara District, the
Commission was told of a single committee member who managed to
allocate to himself ten square kilometers of prime land!

Some of the abuses mentioned above arise from the officials of these
groups failing to call annual general meetings over long periods of time.
Some groups do not maintain basic records as required by the Act, for
example the group constitution, register of members and books of account.
In other cases, the Registrar consents to the Group Representatives being
dissolved before the liabilities of the group are settled and the assets of the
group are shared among the members resulting in very serious
'complications. In more extreme cases, some of the group officials
mortgage the group owned land without. the approval of the group
members. Lack of adequate and trained staff at the district level to
supervise the'proper administration of the Act and advise the group
members contributes to most of the above problems.

It has been represented to the Commission that subdivision of group
ranches in arid and semi-arid areas has led to environmental degradation,
reduction of livestock and the creation of poverty. A group owned and
managed ranch is more viable in these areas than a number of individually
owned plots. Thus until a land use policy has been adopted for such area.s

further subdivisions should be suspended.

The Commissr:olr recommends :

(i) Tlrut the Minister should appoint qualified Assistant Registrars
of Group Representatives to each district where this Act applies

t
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to ensure that the provisions of the Act are understood and
complied with by group olficials and by the members.

(ii) That the Assistant Registrars should publicize the fact that sales
of undivided shares by group members are unlawful and they
should also emphasize that such sales are null and void.

(W That the Registrar of Group Representatives shouW ensure lhat
Group Rbpresentatives hold mcetings and file returns in
accordance with the provisions of the Act and the regulations.

(iv) That the Registrar of Group Representatives should regularly
inspect the registers of groups and ensure that any new member
has been accepted by members of a group in a validly convened
general meeting in accordance with the provisions of the Act..

(v) That subdivision of group ranches in arid and semi arid areas
should be suspended until a land use policy has been adoptedlor
such areas.

(vi) That for high potential areas the Registrar of Group
Representatives' should not consent to the dissolution of a
registered group before all the liabilities have been settled and all
the assets shared among the individual members'ot the group.
Thus section 13 of thq Act should be amended to retlect the

foregoing as set out in Chapter 6, Paragraph 6.2 of this Report.

2.5 The Trust Land Act (Cap.288)

The Trust Land Act makes.provision for the administration of Trust
land.

The Act, however, does not define'"Trust land" or'"Trustee'i. Indeed a

survey of our major statutes on trusts reveals that they have carefully
avoided defining the term. The Commission refers to: the Trustee
(Perpetual Succession) Act (Cap. l&); the Trustee Act (Cap. 167); the
Public Trustee Act (Cap. 168); the Trust Land Act (Cap. 288); the Trusts
of Land Act (Cap. 290); and the Unit Trusts Act (Cap. 521). Even the
Interpretation and General Provisions Act (Cap. 2) makes no attempt td
define a trust but defines "Trust land" to mean land which is for the time

Qeing Trust land for the purpose of the Constitution. There is no definition
of "trust" in the Constitution but only broad descriptions of certain
categories of land deemed to be Trust lands.

The hesitancy of legal writers to get involved in defining the legal
concept of a trust is understandable. The concept is very complex. In his
textbook, "The Law of Trusts" (8th Ed.), George Keeton correctly notes
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that the exact detjnition of u trust hus always offercd special ditficulties to
legal writers.

Evidence before this Commission provides a catulogue of cases of
rampilnt disregard or blatant violation of the principles of trusteeship by

,rlrny officiali placed in charge of public property' lt may be of public
interest to say iomething. albeit in general terms. about the nature of a

trust.

Basically. "trust" is the relutionship which arises whenever a person

called the trustee is compelled to hold ploperty lbr the benefit of some

other pcrson called beneficiary or for some object permitted by law in
such i way that the rcal benefit accrues not to the trustee but to the

beneficiary or thc objcct of the trust.

The Trust Land Act governs the administration of land as described in
section I 14 of the Constitution. All Trust lands are vested in county
councils which hold the said land for the benefit of the pcrsons ordinarily
resident on thut land.

The abuse and disregard of the provisions of the Constitution and this
Act has occurred mainly in two forms. namely:

The Commissioner ol'l-ands has alienated Trust land in some instances

against the provisions ol'sections l17 dnd l18 of the Constitution and

section 53 of the Act.

Section I l7 of the Constitution is to the effect tha.t an Act of Parliirment

may empower a county council to set apart an area of Trust land vested in
it for public use and occupation-

"(a) by a public body or authority for public purposes; or

(b) for the purposes of prospecting for or the extraction of minbrals or
mineral oils; or

(c) by any person or persons for a purpose whiCh in the opinion of that

county council islitcety to benefit the persons ordinarily resident in
that area or any other area of Trust land vested in that county
council, either by rehson of the use to which the area so set apart is
to be put or by reason of the revenue to be derived from rent in
respect thereof."

Section I l8 of the Constitution is basically about setting apart of Trust

land for purposes of the Government; body corporate established for
public purpo;es; corirpany in which Shares.are h0ld by or on behalf of the

bor"rr*"nt; or for thl eitraction of minerils or mineral oils.

Section 53 of the Trust Land Act mandates the Commissioner of Lands

to administer Trust land of each council as agent for the council.
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Complaints lodged with this Commission catalogue various instances of
violation of the ionstitutional and statutory provisions relating to the

setting apirt of Trust land; overstepping by the Corhmissioner of Lands of
his ag-eniy mandate under the Trust Land Act; and abuse UV civl" leaders

and iuniil otficials of their positions by causing alienation of Trust land

contrary to the provisions of the Constitution and the Trust Land Act.

The consequence of the above activities is the allocation of land to
speculators fiom areas far removed 'from their districts of ordinary
risidence thus causing bitterness and discontent among the general public
in thc affected areas. In some instances, councillors in collusion with the

Officc of the Commissioner of Lands have allocated public utility plots

contrary to the provisions of the Act. This Commission was told of
situations where ihiefs' camps, cemeteries, public parks, bus parks, dams,

holding grounds, watcr springs, forests, road reserves and game reserves

had belriallocated ro individulls in blatarit disregard of public interest and

in violation of the provisions of the Act and the Constitution. These

actions have createdl tot of bitterness, anguish and loss of confidence by

the public in the Ministry of Local Government, Ministry of Lands and

Scttlemgnt and local authoritics themselves.

The Commission rucommcnds a total ban on all allenation of Tntst
land until proPer procedurcs arc put in pbcc that check againlt-
vbbtion of-seciioni I14, t17 and l18 olthe Constilu!9n and section 53

of thc fnist Land Act, providcd that such a ban slrull not aJfect s94n8-
ipon o! Trust bnd loi pubtic purposrs os cnvisagcd in scctiott IlE ot
thc Constittrtion.

From a brodcr pcrspcctivc, on 2Eth luly, 1999, thc Daily \a1io7-
rcportcd tllrll on 2ah iuly, ,999, thc Prcsilcnt had suspended all_

oibrotiont o! Stutc and lotal authotlly bad "wlth immediate etfc_ct and
uililfuahcinotbc'. Iafotffin nccivc! bl thc Commissiorl is ttut the

fun has bccn bgcly ignored Ia vhv otthc ra,n pant bnd "grabbing"
Wab bctag npoAcd coultrywidc, 11lu Coamissidn rccommcnds thal
tln Ctovcraaoin* ways of cntorcing thc bat Pcndtng comphtion of
this lnqalry.

2.6 Thc Locd Government Act (Cap.'265)

This Act provides for the cstiblishment of authorities of local
governmcnt, &fincs their fUnctions and provides for. mattcrs connected

Ihcrcwith and incidental thereto. Planning for and frovision of basic social

amcnities and services, e.g. education, health, roads, sanitation, housing,

markcts, opgn spaccs, parks, etc. constitute the central pillar for the

cxistcnce of locd authorities.

(
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Section 166 ol'thc Act cmpowers a local authtlt'ity' subjcct ttl any tlthcr

written law relating thercto. to:

"... prohibit and control the clcvelclpment and.usc ol' land and

buildings in the intcrest ol'thc proper and ordcrly dcvclopmcnt of its
area."

Sectionl44(|)providesthatalocalauth<lritynray.ltlrthcpurposcol'
any of its function.s under the Act or any other writtcn law, acquirc any

land notwithstanding that the lanrJ is not immediately rcquired lbr that

purpose; and that *here land is so acquired notwithstanding that it is not

immediately required for thc purpose for which it was acquired. thc furcal

authority may ,.,;e such land for ihe purpose of any other functions ol'thc
local authority until the land is required for the original purposc.

Subsection 8 aOds, instructively, that nothing in this section shull authorize

the disposal of land by a local authority in breach of trust'

Under section A5 A a local authority may, subject to section 144, lct

or otherwise dispose oi any of its movable or immovable property. Under

section la5 (S), again su-bject to section 144 or any other written law

relating thereto, a iocal authority may subdivide any land belonging to it
for industrial or commercial purposes.

The central role of local authorities in physical planning is

acknowledged by the Physical Planning Act, No. 6 of 1996 (section 29).

The Local Government Act, supplemented by other statutes, like the

Physical Planning Act, 1996, has noble intentions for the citizenry and has

enirusted the iesponsibility for translating thQse intentions into

programmes beneiicial to the general populace living within the

jurisdiction of local authorities.

Evidence before this Commission, however, is to the effect that the

above noble intentions are violated by local authorities through non-

delivery of services despite payments being made for such services;

allocation of public utiliiies or amenities such as road reserves, public

toilets or public cemeteries to individuals; and double allocations of plots

among oth"rr. It is a case of lamentably poor stewardship of public-

,"rour-.a, by the very persons entrusted with their management' a circus of
wardens tuining into poachers and of public inorality- cast overboard, all

this happening under ih" uery nose of the Ministry of Local Government

whose^duty ii it to exercisp supervision or supelintendence over the

activities oi local authorities. A gfaring example of failure by the Ministry

in its supervisory or guiding role is the allocation of Nairobi City Council

houses at Woodley Estate to influential people.

The provisions of the Local Government Act as regards acquisition of
and dealings in land by local authorities are normally applied without any

\
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puhlicity. C)l'tcntinrcs thc public hccomcs awarc tll' thc dcalings whcn
structurcs start cortting up ovcr road rcscrvcs thcrcby obstructing thcm:
whcn l'cnccs ilrc crcctcd hy individuul allotccs around communal watcr
bodics thcrchy dclrying nciglrhouring cornmurtitics acccss to such contmon
hcritagc: ctc. Tlrc t'cstrictiolts ilttposcd hy scction 144 (lt) arc scldonr
crrlilrccd. 'l'lrc rnuslrroornirrg ol'kiosks in road rcscrvcs is a hrcach ol'thc
Covcrnnrcnt Lands Act s'cction ll-5 hut sornc kiosks appcilr to bc liccnscd
by thc l<>cal authority contral'y t() thc llw.

This Conrrnissiorr will hlvc n'r()rc to suy in thc Final Rcport ahout thc
r<llc ot'local authoritics irr larrd adnrinistration and-nlanagcmcnt. In thc
nrcantirnc lhc Conrnrissi()ll n()tcs that thcrc urc cnuhling provisions in thc
Local Govcrnnrcnl Acl lol lrlcal iluthoritics to control ohstructi()tts attd
othcr lonns ol'nuisancc. Thcsc provisions ilrc not bcing invokcd cithcr at

irll or adcquatcly hy l<-rcal authoritics tti proltrotc ProPcr and ordcrly
dcvcloprncnt. Thcrc is harrlly any valid cxcusc lilr such otnissiolts or
laxity.

The Comtnissiott recorrrrnertds a total ban on allocation of local
authority land while it works out legal and administrative procedures to
govern the disposal and administration of such land.

2.7 'l'hc Land Disputcs'I'rihunals Act (No. ltl of 1990)

This Act wils cnactcd.to linrit thc iurisdiction ol' Magistratcs' Courts itt
ccrtain cascs rclating to land. Thc Govcrnnlcnt saw thc nccd to cstablish
"htnd Disltutt,s Trihinuls" to dcal with ccrtaiit catcgorics ol'land cascs.

Section 3 ol'thc Act ctttpowcrs Trihunals to hcar all ci.tscs ol'a civil
uaturc involving a disputc ils to-

z the division ol'. or thc dctcrnrination ol'bourrdarics to lattd. includirtg
land held in cotnnton:

- a clainr to occupy or work laltd: rlr

z trespass ttl land.

Under this Act nrcnrhcrs of Trihunals ar:c cldcrs who arc pcrsons in tlrc
comnruniry and who. by virtue otragc and cxpericncc. arc dccttt.-^d to bc
competent to resolve issucs bctwcen partics. The appointmcnt ot'tllcsc
elders is the responsihility ol'thc Ministcr responsible lor land rttattcrs
through a gazette notice. The decision of the Tribunal is l'ilcd in a

Magistrate's Court which enters judgment in accordancc with that
decision. If any party is aggrieved by the decisron of the Trib'unal he ntay
appeal to the Appeals Conrn\ittee constituted lbr the provincc within 30
days of the decision. Parties not satistled with tlre decision of thc Appeals
Committee can appeal to the High Court only on points of law.

76
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The cxercisc ol'jurisdiction as sct out in scction 3 ol'thc Act has bccn
hardly observed by thc Tribunals. Thc Commission hcard many
complaints whcrc thc Tribunals havc cntcrtaincd nrattcrs rlr issucs which
are outside thc jurisdiction sct out in section 3 ol'thc Act. This scction
limits the jurisdiction ol'thc Tribunals m thc thrce nrattcrs set out thcrcin.
However, hccausc ol' ignorance or through blatant disrcgard ol' thc
provisions ol' thc Act. the Tribunals often cntcrtain disputcs invttlving
beneficial owncrship to land, dcclaration ol'titlc to land, rcctit'ication ol'
the land registcr. contracts lbr salc ol'agricultural land and cvcn mattcrs
where other statutc law providcs a clcar disputc rcsolution mcchanism. As
a result of this practice, the Tribunals cnd up making awards which arc a
nullity and invite costly appeals.

Many decisions of the High Court on this Act.cxprcss thc vicw that this
Act has been used as an avehue of backdoor appeals by thosc del'catcd in
the due process of the law. Consequently, many awards ol'thc Tribunals
have been quashed by the High Court either because o[ cxccss jurisdiction
or lack of it or because the proceedings are tainted by bias or procedural
irregulanties.

Some of the instances of abuse under this Act cited by membcrs of thc
public were soliciting of illegal fees, making of illcgal awards due to low
level of education of the members and non-gazettement of members by the
Minister as required by law. Another glaring example of abuse of this Act
are instances when the Tribunals decide to hear already decided disputes
without regard to the process established by the Act. This has caused
confusion, hardship and great expense to the ordinary wananchi in the
countryside. The Act compels the Magistrates' Gourts to enter judgment in
accordance with the award made by the Tribunal without giving the courts
discretion even to correct errors on the face of the award or inquire into
the procedure adopted by the Tribunal. The end iesult is judgments which
are null and void either because of excess jurisdiction or procedural
irregularities.

During the inquiry it was evident that the Magistrates' Courts took too
long to enter judgment while the Appeals Committee took too long in
hearing the appeal cases. This exercise is slow and costly as the pu,blic
sometimes have to make seveqal trips to attend Appeals Committee
hearings before a decision is made. The intention of the Act was to-make
litigation and dispute resolution of land cases cheaper and faster but the
converse is the case as rhe appeal pnocess coupled with the disregard of
the procedures adopted by the Act has done little to assist the public.

Members of the public complained that this Act has made boundary
dispute resolution confused as in some cases one litigant would go to the
Land Registrar as set out in section. 2l of the Registered Land Act while

I
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thc othcr pilrty would go to th.c Tribunal. This makcs restllution ol'
houndary disputcs protractcd and cxpcnsivc as thc twtl Acts havc not bccn

lrannoniz.cd.

Many con:plaints wcrc muclc to thc Conrmission that the rerhunerution
paynhlc to ntcnthcrs is too low und also that cvcn thc low rciriuneration is

noi ulwuys paid pronrptly. ln uddition. nrcnthcrs of tltc public compluincd
that s<lrnc cldcrs had <lvcrstuycd in ol'l'icc and thcrclbrc proposcd that thcir
tcrrn hc linritcd to thrcc ycilrs. Tlrc Contnrission obscrvcd thut procccdings
ol'Tribunals wcrc not propcrly rccordcd and kcpt.

Thcrc wils u gcncral ohscrvation hy mcmbcrs ol'thc public thut most ol'
thc mcrnhcrs ol'thc Trihuntrls urc rncn. Thcy proposed that ut lcast onc-
thir<J ol' thc ltrcnthcrs shortld hc wonrcn. ln othcr instanccs thc Lund
Disputcs Trihunals havc ltot hcct't cstahlishcd in thc ncwly-crcutcd
Districti. This was citcd in Mt. Elgon. Vihiga. Subu Districts and othcrs.

Thc Cornnrission hcard proposals thut thc clrairntun ol' thc Tribunal
should hc a pcrs<ln knowlcdgcuhlc in larrd laws uttd should hc clcctcd.
Thcrc wcrc strong l'cclings that thc ollrcr tttcttthcrs ol'thc Tribtrnitl shottltl
hc clcctcd hy thc lluttttn<'ltias wcll.

Tlrc Cornltrission will rc-visit. thc issuc ol'disputc t'csoltttiott in tltc [jirtll
Re'port. ln tlrc intcrint. lrowcvcr. lhe Commission recontmends:

(i) That the l.and Disputes Trihunals should he properly
conslilutcd and pronrPtly gazetted hy thc lllittister concented.

(ii) That mentbers of the Trihuttals should be people of higlt
integrity with basic educalion up ttt ot least Kenya Certiftcale
of Secondary.Educatiott or its equivatent and have reasonahle
knowledge of the land issues of the community.concenrcd.

(iii) That at least one-third of the memhcrs shortld he wonrcn.

(iv) That remuncratiott of the memhers sltould be improved, paid
promptly and reviewed from time lo time.

(v) That Land Dispu,tes Trihunals should he eslahlished in oll
dislricts.

(vi) That Land Disputes Trihunals should he chaired by pcrsons
knowledgeable in law or lruvc a legal advisor ottdched to thent
during their sittings lo guide them in matters of lav'.

(vii) That section 3 (10) hc amended lo make it mandatory for the
Land Registrars lo assist the Trihuttals in 1he resolution of
boundary dioputes by suhstilulittg lhe word "ntay" v'ilh the
word "sholl",

I
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(viii) That the elders should comply strictly with the Act especially
on the quesliott ofiurisdiction.

(ix) That the Minister, pursuanl to section l0 of the Act, makes
regulatiotts prescribing the composition, qualification and
terms of senice lor membership of the Tribunals and the Laad
Disputes Appeals Committees as sel out'in Chapter 6,
Paragmph 6.3 otthis Report.

,

I
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CHAPTER 3

OTHER CRITICAL LAND ISSUES

There.are some other specific land problems that require urgent
administrative interventiori. Some of these problems have been simmering
for a long time and are threatening to explode in some areas unless urgent
action is taken. These are:

3.1 Excisions and ,A,llocations of Protected Areas and Other Reserved
Land

It has come to the notice of this Commission that certain areas of land
that are protected from alienation have, in fact, been alienated improperly
and titles granted by the Commissioner of Lands on behalf of the
Government or on behalf of a local authority. There are other areas of land
that already have titles and are used by State corporations or other
institutions such as research or agricultural improvement organizations.
The issuance of titles or the subdivision and sale of such land not only
negates and defeats the original intentions but it also adversely affects
agricultural research, disease control and farmers training. The negative
effects of such allocations cannot be over-emphasized especially in view
of the need for natienal food security. The disposal of such land in many
cases amounts to an apparent breach of trust. often such actions by the
Commissioner of I-ands and local authorities have deprived the public of
the right to the use and benefit of such land. In addition, the resultant titles
to such land may well be of dubious or of suspect validity.

Such protected areas include:

(a) forests, water catchmqnt areas, riparian land,luyas, and any area
gazetted under any Act for h particular or public purpose;

(b) road reserves which are protected by section 85 of the Government
Lands Act (Cap. 280);

(c) public access to beaches at the Coast;

(d) fish landing srles at the Coast and lake shores;

(rl public.access to water in arid and semi-arid areas;

(/) the foreshore being the area of land between a surveyed boundary
and the high water mark as defined in regulation I l0 of the Survey
Regulations made under the Survey Act (Cap. 299) and section 82
of the Government Lands Act (Cap. 280);

(g,) holding grounds, outspans, iivestock or wildlife corrilors, schools,
playing fields, open spaces, places of worship, cemdteries, public

I
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toilets and any other area of land deliberately acquired and retained

by the Government or local authority for future public use;

(h) the land owned and occupied by Kenya Agricultural Research

Institute (KARI), Kenya Plant Health Inspectorate Service
(KEPHIS), Agricultural Development corporation (A.D.C.) farms,

Artificial Insemination Service (AIS). and many other similar
public institutions;'

(i) wildlife reserves and sanctuaries, marine parks; and

0) historical sites and monuments.

The encroachment of forests, riparian reserves, marine parks, springs

and water catchment areas has had'a very npgative impact on both the

envifonment, rainfall patterns and water supply. Similarly, encroaihntent

into wildlife sanctuaries has had a negative impact on conservation of
flora and fauna thus affecting the tourism potential and the invaluable

heritage of the country. Examples of such encroachment have occurred in

Trans Mara, Naroh Mt. Elgon, Kajiado' Marakwet, Malindi and other

areas.

The Commisst:orl recommends:

(i) That the Conmissioner of .I-ands should be directed to stop

alienation of protected and reserved land iinmediately'

(ii) That in order to prevent encroaclunent on or acquisition of
title over proteited areas and other reserved laild, the

Governmeit should prepare titles for such areas ht public
expense.

(iii) That where it is not possible to prepare titles, the Governmenl

should prepare ginerat perimeter boundary 
- 
ptans with

identifiibte'referince numbers to all such ldnd. once such
plans'are preiared, they should be published and a register qf
-plots 

opened and retained by the Director of Surveys'

That in order to check encroachment of riparian reserves,

foreshores and other protected areas, the Ggveriment should
enlorce the tollowing Provisions:

zRegulations II0 to II4 of the Survey Act (Cap.299) on

Coist foreshorg reservations, tidal river reservations, lake

,e s ervitions, res e mation boundaries and swamp boundarie s'

r Sectlon 4E of the Agriculture Act (Cap. 31E) which grants

the Minister powers to make rules for land preservation.

,l
t

I
(iv)
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7 sections Et, 82 arrd 85 of the Government Lands Act (cap.

2E0) on reservatiott of water and foreshore as well as saving

of pubTic roads existing on any land.

r secrion 14 of the'water Act (cap.'372) which grants the

Mirtister power to establish protected catchment areas.

z Part V of the Environmental Management and Co'
ordinatioti Act No. 8 of 1999 dealing with protection and
conservation of the environment.

3.2 Managemcnt of Land Registries

th. n,r,rugcntent ol' land rcgistries is appalling to say the least' The

sccurity ol'clilcunrcnts altd records is in serious jeopardy and the day to

clay opcrations ol'thc rcgistrics lras cxposcd the sanctity ol'title to serious

qucstkrns. Most ol'thc lind rcgistrics are ill-cquipped. and recoid keeping

is huphtz.artl. ln thc lrtland Registry utNairobi and thc Coast Sbgistry at

Mornhasa. thc systcm ol'rccord kecping is manual and rccords are either

rctricvccl llom dccd l'ilcs or old volumcs. Some ol'thcrn are torn, tattered

tuntl/or illcgihlc duc to ()veruse. agc and poor storage- conditions' This is

tlrc salrc *ith th. clistrict lund rcgistrics wltcre the old kalumazoo binders

itrc t()11, ipsul'l'icicnt or unuvailablc to cater lbr registration of new titles.

olicntirncs seuls arc lcli unsccr.rred. green cards are freely floating around

thc rcgistry and strtlngroonls are not'locked exposing vital documents to

risk. fhis itcss in thdnranagemcnt of records in registries, coupled with
corrupt pructiccs. has resulted in increased numbers of duplicated .titles,
loss and'lilrgcry ol' registry rccords thereby compromising the position of

the holdcrs ol'valid titlc documents.

tr wus lirund that nrost rcgistries ure understafl'ed and in some districts

likc Tcso. Mt. Elgon. Suba. Malindi and Tana River, among o.thers.. there

arc n1l clistrict land registries in existence und the titles are still issued from

ncighbouiing districts. ln the whole of North-Eastern Province there is not

a siirglc lani rcgistry. This cduses a lot ol'delay and expense in obtaining

title ind prany icsidcrrrs ol'thcsc districts arc denled it right to obtain titlc
speedily. lt wus ulso lbund that the training and stundard ol'education tll'

tlte rcgistry stal'l' includin-u thc District Registrurs is.ttrost wanting and

rcquiris 1i.,'inr'r rc-considcration. ln ntitlty cuscs District.Land Registrars

arc clcrical lcvel stal'l'whereus thcir countcrpat'ts in tlther Govcinmcnt

dcpartntcnts arc univcrsity graduutes' Thc Colltrnission rcceivcd

conrplailtts that. with low educaiion. thcsc ol'licers are easily manipulated

by c:rul'ty l'ncrnbcrs ol' thc puhlic and sttnrc pcoplc in iruthority. As

rricltioned 1boyc. ull thcsc lilctors ctlttthincd'seriously contpromise thc

sccurity ol'titlc.
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It was also noted that there is a.very large number of uncollected titles
in district land registries as a result of demand of unofficial fees by
registry staff, distance of registries from most members of the public and
lack of adequate notification whenever titles are ready for collection.

The Commission recommends :

(i) That the Government should establish adequately equipped and
staJfed land registries in areas where the volume of land
transactions justify such establishment.

(iil That in North-Eastern Province and other areas where the
voQtme of transactions is low the Government should establish
adequately equipped mobile registries.

(iii) That university graduates be appointed to head land rqistries,
There should be a bias towards graduates with land-relarcd
training.

(iv) That experienced personnel, such as rcgistry inspectors, be
appointed to check against abuse and negligence found in the
land registries, as has been the case in the past.

(v) That improvement of record keeping be undertaken urgently in
all registries. Towards that end, archivists should be appointed to
manage. registry records. As an urgent measure, the Goyernment
should reconstruct Government Lands Act (G.LA.) volumes and
commencc computerization of land registries.

(v0 That the fees clwrged for all transactions at the Registries as
authorized by statutc should be prominently displayed at the
cntrance to all land registries to chcck against exploitation of
ignorant membcn otthc public.

(vii) That the coWecfion ccntres of titles shouW be decentralized and
adequate notification given whenever titles are ready. The
centres need not be permanent since mobile centres would be
adequate.

3.3 Delay in Registration and Issuance of Titles

Complaints of irrordinate delay in registration and issuance of title were
received by the Commission in various parts of the country. This is
common in Trust lands where the Land Adjudication Act has been applied
and in a few districts where the Land Consolidation Act applies. Examples
were found in Homa Bay, Suba, Migori, Kuria and Meru districts and also
in some parts of Rift Valley Province and Coast Province. Delay is also
common in Government land areas on which are created settlement
schemes.
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The negative impact of the delay is illustrated hereunder:

3.3.1 LandAdjudication

The Land Ad.judication Act (Cap. 284) provides for the ascertainment
and recording of rights and interests in Trust land.

From the evidence gathercd so far. it is evident that the Act has been

scriously abused. at times in inhumane proportions, by those charged with
the responsibility of implenrcnting its provisions. The customary rights of
some of thc people ordinarily residcnt in an adjudication section havg been

ignorcd thus crcating landlessness and povcrty.

Onc glaring cxantple ol'such abuse is thc case of Mosiro and Iloodariak
Adiudication Scctions, Kajiado District. whcrc the provisions of the Act
wcre hlatantly abused rcsulting in the disinhcritance of a substantial part
ol'the comrnunity over its rights to land.

ln sonrc instanccs in Trans Mara and Narok Districts section 26 of the

Act. which providcs lbr a 60-day period lirr lodging ob.icctions alicr the
publication ol' thc adjudication register. is ignorcd by entertaining.
objections long al'tcr thc mandatory pcriod prtlvidcd lirr by the Act has

cxpircd. Thcsc actiolts rcsult in unnccessal'y disputcs and subsequcrtt dclay
in registration o[ ad.ludicatcd land.

Membcrs ol'thc public in virtually all districts visited cornplaincd
bittcrly about dclays in thc hcaritt-u ol'appcals by thc Minister as provided
lirr undcr scction 29 ol'thc Act. This scction ol'the Act gives an aggrieved
party thc right to appeal to the Minister against the detcrnrination ol'an
oh.icction by thc Lund Adjudication Ol'l'iccr undcr segtion 26 of the Act.
Duc to thc lar-ec nunrbcr ol'cascs thc Minister. undcr scction 29 (4) of the

Act. has dclcgatcd his powcrs tt'r hear appeals to district commissioners.
Thc district conrntissiottcrs itt alttrost evcry district visited by the
Conrrnission conrplailrcd that owing to thcir muny responsibilitie5 thcy arc

also not ahlc to copc with thc large numher ol'appcals. The consequencc is

a scrious hacklog ol'appcals and suhsequertt dclay ol:rdgistration of titles
lbr periods ol'up to 30 ycars in sonte arcas. The rcsults o[ such dclay or
lirilurc to ilct prontptly ttn appcals are grave indecd.

Lack ol'titlc to lancl has bccn citecl in vurious placcs its onc ol'the cause$

ol'poverty. Whcn owncrship to land is unccrtain. an individuat hardly has

any incentive to dcvclop land leading to largc pitrccls of land being leti
lallow. Whcre thc Land Adiudication Act is lpplicd. tlrere are. many
instances where issuartcc ol'titles is dclaycd by ob.icctitlns lodged under
sectiolt 26 ol'thc suid Act. Some ol'thcse ob.icctiorts are over 20 years old
and at present no titlcs. cvcn whcrc thcre are no ob.icctions. call he issUcd
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before the Adjudication Register is finalized. Critical cases include Homa

Bay, Suba and Meru Districts where adjudication has been goi.ng on for
over 30 years.

The pomml'ssioz recomme nds :

(i) That the Ministry should ensure that in all areas undergoing
land adjudication the provisions of the Act are strictly adhered to.

That section 29 (4) oI the Act which allows the Mihister to
delegate his powers of hcaring appeals only to "any public officer
by iame or-to the Person for the time being holling any public
iffice", should bi amended to allow such delegation also lo

"iompetent 
persons of integrity (preferably local)-who-hauq a

working knowledge of both writlen and cuslomary land law", so

that suih personi and any public ollicers of integity other than
District Cbmmissioners can be appointed to clear the backlog of
pending Minister's land aPPeals.

That more hnd aQjudication officers be appointed under section

a Q) oI the Land Adiudication Act lo hear and determine the
backlog of objections in areas undergoing land adiudication.

That as a matter of priority the Government should budget and
provide funds for the linalization of the on-going land
adjudication prograrnmes in the country.

That, in addition, section 27 ol the Land Adiudication Act (Cap.

284) should be amended as set out in Chapter 6, Paragraph 6.4

of this Report to allow for parcels unaflected by obiections in an
adjudication section to be registered.

(il

(iii)

(iv)

(v)

3.3.2 Settlement Schemes

Settlement schemes were created by the Government to alleviate
landlessness and to address'the squatter problem. However, these schemes

have been plagued by delay in issuance of titles to many bonafide_

allottees. fni aetay in forwarding a final list of allotees to the Director of
Settlement and the unauthorised alteration and manipulation of the same

by settlement officers have resulted in duplication of ownership
documents and led to confusion in and dispute over the determination of
rightful ownership. The Commission has received complaints that people

wlth land elsewhere are allocated settlement scheme plots meant for
genuine squatters and the landless. Public officers have also been given

iitles to thlse plots at the expense of genuine squatters and the landless.

These problems have been cited in Kinale Forest Settlement Scheme, Ol
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Bolossat in Nyandarua District. Shanzu in Mombasa, Mautuma Settlement

Scheme in Lugari and Mrlimani Scheme in Trans Nzoia among others.

The Commission recommends :

(i) That the Director of Settlement should be directed to expedite the
procedures leading to the issuance of titles in all settlement areos
to avoid fraudulent manipulation of the register of allottees.

(ii) That public offtcers and other Persons who own or have been

allocated land elsewhere in the country should not be allocated
land in any new settlement schemes.

(iii) That in selecting who will be settled in new schemes, a strict
verification process shouW be put in place to ensure that only
squatters, the landless and deserving cases are settled.

3.3.3 LandConsolidation

In the djstricts of Meru North and Meru South, the Commission heard
that although land consolidation began as early as 1957, most of the
residents are yet to be issued with title deeds. The Land Consolidation Act
(Cap. 283) was enacted to provide for the ascertainment of rights and

inteiests'and for the conSolidation of land in the Special Areas (former
native lands); for registration of titl'e to;,and of transactions and

devolutions affecting such land and other land in the Special Areas. This
Act revoked the Native Land Tenure Rules, 1956 which previously
applied to such land.

The Land Adjudication Act (Cap. 284), was enacted in 1968 to provide
for the ascertainment and recording of rights aqd interests in Trust land
without the process of consolidation. Section 3 provides that it could be

applied to those areas in respect of which no Record of Existing Rights
had yet been completed and certified under the Land Consolidation Act.
Coniequently, the Land Adjudication Act was applied between 1970 and

1972 to 13 districts, which were then undergoing the process of land
consolidatioh. These weie: Bungoma, Busia, Kakamega, Baringo, Nandi,
Kajiado, Kericho, Machakos, South Nyanza, Elgeyo Marakwet, Kisii,
Siaya and Kisumu. It was not, however, applied to those areas.of Meru
District' which were undergoing land consolidation. The Land
Adjudication Act was applied in t9J5 to all areas of Trust land situated
within that district, being areas to which the Land Consolidation Act had

not been applied.

Those who presented their views to the Commission complained that
the relocation procedures in the Land Consolidation Act are unacceptable
and this leads to delay in the issuance of titles.
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The Commissioz recommends:

O That the Land Adiudicatiott Act should be applied by the
Minister for Lands and Settletnent to those adiudication sectiorts

whose Records of Existing Rights have not been completed and
certified under section I6 of the Land Cottsolidatiott Act, as was

doni to the I3 districts mentioned in'the relevant subsidiary
legislation under the l-and Adiudicatiott Act.

(ii) That along witft the above recorr,rnerrdatiort, sectiotr 27 of the

I-and Coisolidation Act shoutil be atnended to allow for the

registration of all those consolidated parcels which are not
afiected by oiiectiotts to the adiildication register tol*g4 uyd_e1

iittio,, ZO of ihe Act as set out in Chapter 6 paragraph 6.5 of tftis
Report.

3.4 Land Buying companies, co-operative societies and
Partnerships

Land buying companies. land buying So-operative societies and lund

buying partner.ships ire entities registered under the Companies Act (CaP:

+Sitl, tde Co-opeiative Societies Act (Cap. 490) and the Registration of
Business Names Act (Cap. 49p), respectively. These entities were formed

by wcuruntlli soon after independence and thbreatier with ttie principal aim

of acquiring farms lor investment and/or settlenlent.

Afier the acquisition of farms, major problems soon developed. Some of
these were brought to the attention of the Commission and include-

/ perpetual wrangles between directois and members; '

, wrangles amongst the directors themselves;

/ wrangles amongst members themselves;

/ non-compliance with the statutory provisions of the laws governing

their operations e.g. no accounts, no annual general meetings, no

annual returns, etc;

, mismanagement by directors and management committees;

/ tailure to prepare members' registers and frequent and fraudulent

alterations of registers to introduce bogus members; and

. protracted litigation.

The Commission received infOrmation that in the mid 1980's, in an'

endeavour to address the problems, the Government directed all these

groups to subdivide their farms amongst their members and then liquidate

ihemselves. Whergas'a few of them completed the subdivision and settled

their members, a large number of them in areas like Laikipia, Nakuru,

Trans Nzoia. Nyeri. etc., have not yet subdivided their farms.

38



While this may appear the way forward in resolving this thorny issue, a

number of problems come to mind:

(a) That the procedure adopted by some of these groups whereby they
simply subdivided the farms and transferred the plots to members
contravenes the provisions of the Companies Act and the Co-
operative Scicieties Act. In law, a limited liability company can
only distribute is assets amongst the shareholders by-
F outright sale to members pursuant to an extraordinary resolution;

) applying to court for reduction of its share capital and then
distributing the capital so reduced to is members in cash or in
assets e.g. land; or

F subject to various legal requirements, pass a winding-up
rcsolution and appoint a liquidator who would then liquidatc the
company and distribute is net assets amongst the shareholders.

The last option is commonly chosen by a few groups that
subdivide their farms and choose a liquidator for the purpose. The
liguidator could be the Official Receiver, or he could be from the
pfivate sector. For reasons of high fees, most companies tend to
appoint the Official Receiver as liquidator. For various reasons, the
Official Receiver has proved to bc unable to wind-up the large
number of companies that require his services. Those groups that
thereforc correctly choose this route of winding-up their affairs and

distributing asscts among mcmbers get bgged down at this point
and furttrer complications develop.

(b) That subdivisipn of farms in scmi-arid areas like Laikipia,
Machakos, parts of Nyeri (Kyeni), Nakunr (e.g. Mai-Mahiu) has
had the effect of creating communities .who cannot sustain
themselves and become dependent on the Government for food
rclief.

(c) That the subdivision of highly productive estates into small
uncconomic units may not be the best policy for the country's food
security and economy.

The Commission observed that for some unexplained reasons most land
buying companics and co-operative societies do not seek Land Control
Board's consent to subdivide and transfer their farms which is against the
provisions of section 6 (l) of the l-and Control Act (Cap. 302).

This Commission is still studying the problem and will be malcing
further recommendations in its Final Report. In the interim, however, tf,c
Commissbn recommends:
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(i) That subdivision of tarms in arid and semi-arid areas should not
be approved by the relevant Land Control Boards.

(ii) That the subdivision of all.ggricultural properties should not be
undertaken before the consent of the relevont Land Control
Board is obtained as required by the l-and Control Act (Cap.
302).

(iii) That subdivision of farms in high potential areas into
uneconomic units should not be approved by the relevant Land
Control Boards.

(iv) That subdivision of estates with cash crops should not be
consented to by the.relevant Land Control Boafds.

(v) That where subdivision can be justified, the provisions of the
relevant lnws (e.g. the Companies Act, the Co-operative Societies
Act and the Physical Planning Act - in respect of change of
use) must be strictly observed;

3.5 Succession/InheritanceProblems

The views received from members of the public show that the process
of inheritance under the Law of Succession Act (Cap. l6O) is lengthy and
cumbersome. The lrngthy procedure makes succession costly. Where the
deceased is a person of humble means and has died intestate and the only
asset is a parcel of land, the cost of siccession under the current rules
could at times exceed the value of the land. Where the estate is an
undivided share of the deceased in the family land, the lengthy procedures
and the cost involved result in title to family'land remaining in the names
of deceased persons for generations catrsing family disputes and
promoting fraudulent dealings.

Equally, the public complained of the inappropriateness of advertising
applications for estates' representations in the Kenya Gazette, which is
inaccessible to most people.

Similarly, the public recommended decentralization of the procedures
so that succession matters are heard by the Resident Magistrates' Courts
instead of the High Court to lessen cost and improve accessibility.

The Commission rec ommends :

O That the Rules Committee under section 97 ol the Itw of
Succession Act. (Cap. 160) should publish simplifieil rules of
prucedure to be followed in obnining letters of administralion.

(ii) That the requirement that applications for grant of probate or
letters of administration be published in the Kenya Gazette
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should be varied to include su1licienf,y of notice being published
at Chiefs', District.Otficers' and District Commissioners' offices'
This will redicc costs considerably.

(iii) That the Chief Justice should decentralize powers of the High
Court to Magistrates' Courts to speed'up the process.

3.6 The Physical Planning Act (Nol6 of 1996)

The Physical Planning Ac1, 1996 provides for the prcparation and

implemeniation of physical development'plans and for connectcd

Purposes.

The Act was enacted in 1996 and. brought into operation by a

Ministerial notice on 29th October, 1998.

The Minister's notice was itself published as Legal Notice No. 40 of
23rd April, 1999, which means that the Act has now been in operation for
about 2tlryearc.

Although the Act has been in operation for a fairly short pe.rigd' se_veral

problemslave already been brought to this Commission's attention. Some

of the problems are-
r the application of the Act to lural areas imposes a heavy financial

burden on ldnd owners;

r theAct has introduced a new bureaucratic and expensive botileneck
in all land dealings, rural and urban;

z there are major operationa! conflicts between the Departments of
Lands and Physical.Planning as well as conflicts between local

authorities and the.Department of Physical Planning; and

z local Physical Development Plans are not glven adequate publicity to

enable affected partiei to object te the proposals contained in such

plans.

Since the Act applies to the whole country, wananchiare now lequired
to obtain the approva( of the local authority and the-Director of Physical

Planning in 'r'espect of any development affecting their^ land.
..Develolment:' ii defined to inblude subdivision, change of user,

extension.of lease, buildings, extensions to existing buildings, etc. The Act
(section 4l(2)\ requires thit applications for subdivision of land should be

prepared by'a; registered phyiical planner and submitted to the local

authority, *t ict must refei ev9ry such application- to the Director for his

iorn*.,itr. Registered physical flanners tharge substanti.al fees, and they

are only availible in a fCw major towns. If one has to YPry a planner

from Nairobi or Mombasa, the iosts go up considerably. The Commission
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heard at many district meetings that wananchi are opposed to this added
financial burden. Il for example, a landowner is simply subdividing his
land amongst his children, he does not understand why a physical planner,
the local authbrity and the Director should be involved. with the
privatisation of survey services by the Government the process of
subdividing land is alrcady too high, and should not be complicated and
made more expensive by additional bureaucracy.

urban landowners are concerned that the Act has introduced and
empowered a new authority to deal with land matters, in addition to the
existing Departments of Lands, Survey, valuation and local authorities.
Every conceivable transaction involving a piece of land such as change of
user, extension of lease, subdivision, etc., has to be approved by the
Director of Physical Planning and the local authority. This is in addition to
the approvals that the landowner must obtain from the commissioner of
l-ands under the terms of his title deed. If the land happens to be
agricultural, one has to seek consent of the Land Control Board. Most
dealings with land promote development, create employment and
contribute to the overall growth of the economy. The law should facilitate
and simplify dealings in land.

oetiiled recommendations * ill hc made in the commission's Final
Report. Meanwhile, the Cont m is sion recommends :

@ Tlul bearing in mind that Kenya,s economy is agro-bascd, and
tahing cognisance of the reported financial buntcn thc Act rs
ttnposing on dealings wilh agriculturul bn4 fie Ministcr shottld
lnvokc section 2 of the Act to excmpt applicatton of thc
ltrovisions of the Act to agricultuml lqnd as dcfincd undcr thc
Lorllt Confiol Act (Cap. i02).

Gil Thot in view of thc widespread public intcrcst arouscd by thc
sometlnes impmpcr allocation of public ufrlity plots tlttoughout
Kcnya, whencvcr a Local Physical Dcvelopmcnt pbn lws- becn
prtpocd thc Dircctor shouW cnsunc that a bilboard gfvfngfiU
dcbils ls crectc{ on thc property affcctcd by thc- proposcd
dcvcbpsunt vhcn srvins notbc n thc pttbtb tn accorfunic wtth
sccdon 26 ol thc Act Tlu Dlrcctor should alio cnsutp ttnt tt e
30dc! pcridfor ircpcctbn pruvldcd by thc dovc scction docs
nol aorr,t uncc bcfon thc crcction of drc blllboad"

3J The troodrrle}/llloclno Lrnd A{udlceffon Sccdons

The commission has received voluminous documentary evidcnce and
also heard oral representations from representatives of diiputing groups
c_oncerning the problems of the above-stated adjudication sections in
Kajiado District.
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It was alleged by bne group that the wholc adjudication process was
flawed while the opposing group maintained that it was in order. A
Government task force sct up in 1991 confirmed irrcgularities in the
Mosiro Adjudication Section. Subsequently, the Governmcnt recallcd all
the registers for the Mosiro Registration Scction and placed rcstrictions
against titles in thc Iloodariak Registration Section. Further, the
Govemment published the I^and Adjudication (Amendment) Bill, 1999, to
amend the tand Adjudication Act (Cap. 2&1) in ordcr to, inter alia, curcel
certain titles to land which were irregularly registered in the two
adjudication sections. For reasons which are not apparent to the
Commission the Bill was not enacted.

The complexity of the issues raised in the disputc dcmands that the
Commission looks at the whole matter morc closely.

In tlu meantime, this Commissbn rccommcnds tlut thc prcscnt status
quo be naintained unfil thc Commissbn finalizes lts dclibcmtbns and
nuhes appropriale rccommcnfulbns in thc Firul Rcport"
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CRITICAL LAND ISSUES PECULIAR TO THE
COAST PROVINCE

4.1 Preamble

Land in Kenya is, and has always been, a politically. sensitive and

emotive issue. fio*euer, in the ten-mile Coastal Strip of Kenya, owing to

its peculiar historical and legal origins, the land question is potentially

expiosive. Indeed, to paraphrase one member of the public who testified

beiore the Commission, the land issue in the Coastal Strip is "a time

bontb, which unless defused quickly, is going to explode." It was partly in

recognition of this fact that,ln 1972, a Special Committee, comprising- 5

Cabinet Ministers and 2 Permanent Secretaries, was set up by the

President to look into the land problems in the ten-mile Coastal Strip'

Further, in 1976, a Select Committee of Parliament was formed by

resolution in the following terrns:

"That sincp land tenure system on the lO-mile strip along the Coast
province has created a lol of problems for the indigenous pmple in

that tt/y are regarded as squatters who have no right to own that
land/this House resolves to set up a Select Committep

(i) to probe the origin of these problems;

(ii) to investigate the right to own the available land since the
transfer or tne administration of the strip from the'then
Sultan oI Zanzibar; and

(iii) to write recommendations to the HouSe on how to resolve

these problems PermanentlY."

This Commission has had the advantage of readi.ng the Report of the

lg76Parliarnentary Select Committee. Although this Commission has not,

despite numerobs attempts,'been able to access the Report o.f the 1972

Speciat Presidential Committee, nevertheless, reference is made to its
recommendations in the Select Committee Report as follows:

,,This Committee met several times in 1972 and made various
recommendations which we have found of great assistance in our'

own investigations. But we were,unable.to find out what the fate of
those recommendations were. Thus, up to the time thiS Committ0e
was appointed, no systematic efforts hairteen made to solve the

Coastal land problem."'

This Commission has given serious consideration to the findings anq

recommendations of the Parliamentary Select Committee and agrees with

CHAPTER 4
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lhern. Regrettably, it appears, from ihe evidence gathered from the coast
Province by this commission, that most of thosJrecommendations have
not been implemented to-date. Thus up to the time this Commisqion was
appointed, still no serious systematic efforts appear to have beqn made by
the Government to solve the coastal land protiems. on the contrary, thl
abuse of land laws m.ay have had a greater negative impact on coastal
lands than elsewhere in Kenya. As i result, the coastal strip rrcw has
probably the largest single concentration of landless indigenoui people in
the whole country, most of whom live as "squatter-s", ..liiens'ees",
"unprotected tenants" or "tenants-at-will" on their ancestral lands.

- The apparent failure or inability by successive governments to find a
Iasting solution to the land problems of indigenous coastal people has
engendered in them a sense of bitterness, hopelessness and despair about
any prospects of their land rights ever being restored. This commission,
like the Parliamentary Select committee, feels that the coastal land
problems are volatile and of such importance and magnitude for the nation
that they must be addressed promptly in order to put right the hurts,
injustices and errors of the past.

For this reason, the commission feels that these problems cannot wait
until the Final Report is written and has therefore iaken the decision to
address them in this Interim Report, as hereunder.

4.2 The Land Problems of the Coastal Strip
The coastal land problems are well-known and include the following:
) "Squatters" on Government land.

) Landlessness.

D Mass evictions.

D Absentee landlords.

D Idle land.

D Tenants-at-wilWnprotected tenants.

D Access to the sea.

It is the view of this commission, that thc major cause of these
prgllems'is the Land ritles Act (cap. 2g2) and that ihese problems can
neither be fully appreciated nor mianingfully addressed without first
understanding the history and operation of the Act itself.
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43 The Land Titles Act (Cap.282)

4.3.1 Analysis

The Land Titles Act, formerly the Land Titles Ordinance, was enacted
by the colonial Government on the 30th November, 1908 and is one of the
six registration statutes in Kenya. At the time of its enactment, there were
uncertainties regarding how much land was "owned privately" so that the
limis of "Crown" land could not be defined precisely and, therefore, there
arose a need to determine them.

The colonial authorities borrowed the procedures for adjudicating
privafe claims from an Act of Ceylon (Act No. 3 of 1907, Ciylon) and
incorporated them in the Land Titles Ordinance. The purpose of this
Ordinance was to "make provision for the removal of doubts that have
arisen in regard to titles to land and to establish a Land Registration
Court."

Although the Land Titles Act could have been applied to any part of
Kenya, nevertheless, it was only applied to the following areas of the
Coast Province, namely:

(i) Malindi District, w.e.f l5llll909.
(ii) Mombasa Island, w.e.f lflllgll.
(iii) Part of Tana River District, w.e.f l5ll lll9l3.
(iv) The l-amu Archipelago and the Island of Lamu, 1913.

(v) The area lying between Mombasa and Kilifi, w.e.f. lnngru.
(vi) The area lying between Mombasa and Umba River, w.e.f.

t6t9t19t4.

(vii) The Sultanate of Witu, 1915.

The objective of the colonial Government was to remove the thitherto
existing uncertainties regarding titles to land in qEder to encourage the
seemingly unwilling white settlers to exploit the resources in the rich
Coastal belt foi the benefit of the "Mother" country. The Coast was
suitable for the production of cotton, rubber, coconut, and sisal fibre
among others.

The Act requircd all persons 'being or claiming to be proprietors of or
having or claiming to have any intcrest whatsoever in immovable
property" to lodge their claims within six months with a I-and Registration
Court presided over by a. Recorder of Titles and provided that all land in
respect of which no claims were made within the prescribed period was
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deemed to be "Government land." Where the recorder was satisfied that a
particular claim was valid he would then issue a certificate to that effect,
which under section 2l of the Act is'"conclusive evidence against all
persons (including the Government) of the several ,natters therein
-contained, 

and a certificate of ownership shall be conclusive proof tltat the

person to v,hont such certificate is granted is the owner of the coco,lut
treei, houses, and. buildings on the land." This fundamentally and
radically altered the concept of land ownership under African customary
tenure governing ghe indigenous coastal communities whereby a clear
distinction was always made between the ownership of the soil and the
products thereof, the latter of which always belonged to the cultivator.

, Further, there is evidence that the adjudication process under the Act
was biased against indigenous communities. While the Arabs, Europeans
and some Asians had lodged their claims, which were duly adjudicated, an

overwhelming majority of the indigenous coastal people, for various
reasons, did not lodge any claims. The reasons for such failure are ably
articulated in the Parliamentary Select Committee Report as follows:

"The reasons why most indigenous coastal people made no claims
as required by the Ordinance are not difficult to understand. First
of all, the indigenous'people of the strip had no knowledge of the
existence of the Ordinance. Even if they did they never understood
its provisions. Secondly, as we have said earlier the Ordinance had
no relevance to.indigenous conceptions of land tenure. That they
Jhould be asked to lay claims upon the soil was a startling
proposition. Thirdly, the Ordinance was clearly biased against
these people. For the colonial government and courts believed that
no African whether as an individual or a community had any title
in land. Hence for purposes of the 1908 and other colonial land
Ordinances land occupied'by Africans was always treated as

ownerless. Fourthly, the actual investigation of claims was done
mainly by Mudirs-usually Mazrui Arabs absorbed into colonial
administration who were generally unsympathetic to the indigenous
people. Some witnesses who appeared before the Committee even
alleged that in the very few cases where claims by indigenous people
were allowed, the size of such land was deliberately reduced and the
whole often set wholly within land owned by Arabs. Such people
were s(x)n evicted simply by fencing them in! Fifthly, the time limit
within which claims could be made was extremely'short. And
indeed alter 1922 claims would no longer be received at all. Besides,
when in 1926 three "native reserves" were established in Kwale and
Kilifi any further doubts concerning the possibility of ever receiving
claims from indigenous coastals were laid to rest. For with the
exception of 13 pockets of land in Kwale, land comprised within

I
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these reserves were deliberately delineated outside the ten'mile
strip. New legislations passed in 1938 extinguished any other rights
thai i'natives-" in Kenya as a whole might have had outside their
respective reserves. Siittrty, because the Ordinance had introduced
a basically British concepiion of land i.e. that whatever is attached
to the lahd becomes pirt of that land, these people also lost
whatever rights to the product of the soil, e.g. coconuts, etc., that
they may have had under Muslim law and their owh customary
law. Although a few people were compensated for permanent
imilrovements, the majority simply remained on the land in the
UeliQf that it was still theirs; a situation which was perpetuated by

the faCt that most of the new landowners were never resident on the

land anyway."

By l9l4 the Act had been appled not only to the whole of the ten-mile

coastal strip, btrt also to Tana R.iver District and most of the Coast

Province. However, the adjudication process under the Act concentrated

powers in'one person, namily, the Recorder of Titles, who was required to

irear and deteimine each ilaim. The process was slow, tedious and

expensive. As a result,by 1922 when the.exercise.was suspended, only

5,i00 ouf of the over l2,iOO claims had been adjudicated and at a cost in

exceis of f I10,000. The exercise was resumed in 1956 but strictly to
procttt only those claims submitted before 1922.The adjudication process

was ultimately completed in 1975 leaving behind a mass of landless

indigenous people at the Coast of Kenya.

On 28/10/83 the thefi Minister for Lands and Settlement, by Gazette

Notice No. 4056 (Appendix E of this Report) notified the public that the

Government had "iicreed that all Persons with an interest in claints.
t,hich w;ere lefr undecided or who have any valid claint in anv part of the

Coast Province to u'hich the Land Titles Act is applicable is required to

appear itt person or to suhntit purticulais of tlieir intetests in any claims

tii*e Recorder of Tirles on or before 30/4/84." As a'result of this notice

some 8,842 claims were lodged mainly in Lamu, Malindi and Tani River

Districts. These claims remiin unadjudicate.d to-date. This Commission

has considered the validity of the said Notice t'i.s-a-t'is the provision^s 9f
section 53 of the Act uDon which the Minister relied. It is the view of the

Commission that neithli section 53, nor any other provision of the Act'
gives the Ministe Powers to so "decree" and that, in view.of the clear

irovisions of section 37 of the Act, the 8,842 claims made Pursuant to that

notice may very well be legally invalid.

As stated earlier, the enactment and'application of the Land Titles Act

was, and still is, the single-most important cause of the land problems.o-f

the ten-mile Coastal ttrip. in this regard. the Commission notes with
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approval the conclusion reached by the Parliamentary Select Committee
that:

'lA{iudication of claims under the l90t ordinance is, ln our view,
the prhnary cause of landlessness by indigenous people in the ten.
mile strip as we know it today. For it ruled out the possibility that
these people and the s6ctions of non-Mazrui Arab communitles
coPld eJor lcquire title or guaranteed access to land during the
colonial period.tt

The .ppllcation of the Act has resulted in many adverse consequences,
somc of which are considered hereunder:

43.2 Consequences

@ "Squafrcrt" on Goverament Iand
In the Coast Province the word "squattef'as commonlf known

is a misnomer as many of these "sqttatters" are actually rcjiding on
their ancestral land. The phenomenon of "squatters,; on
Government land emanates directly from section 17 of the Land
Titles Act, by which all land concerning which no claim has been
made is deemed tq be Government land. The net effect of this
provision is to legaliy deprive the indigenous piople of the Coast
Province of thcir customary land rights and transform them into
"squatters" on their ancestral land.

For the various reasons outlined.abuv€, an overwhelming
majority of the indigenous coastal people did not lodge claimi
under the Act within the prescribed period and, as a consequence,
their ancestral land vested in the Governmenlby defaulr and their
pre-existing customary land'rights were cxtinguished without any
compensation or due process wtptsoever. This land became
unalienated "Crown land" and yas therefore available to the
colonial authorities for disposal 

-under 
the then Crown Lands

ordinance. Much of that land was then either indiscriminately sord
or granted in leaseholds to non-indigenous coastil people
especially Arabs, Europeans and some Asians.

At independence, the remaining unalienated '.Cidwn land"
became "Government land" and was treated by the post-
indcpendcnce Government in exactly the same way as had-bccn
done by the colonial governmcnt: freehold and leasehprd titrcs
were indiscriminatcly granted over that land mostly to non-
indigenous coastal people. As the changes in the land ownership
stnlcture were taking place, the indigenous pcoplc continued to
occupy the land and to effect pennanent improvements and grow
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perennial crops thereon in the betief that the land was still theirs.
By and large, this sad state of affairs still obtains today.

(iji) Absentec bndlordslldtc ltnd
From the historicar background to the Land ritles Act, it is cleai

that the effect of adjudication of claims under the said Act was to
vest title to land in hon-indigenous coastal people at the expense of
the local community

As earlier staM,'many of those who obtained titles 0o this land,
ejther through adjudication process under the Land ritles Act, oi
throug-h grants from the colonial or independent Government, have
never bcen resident on or utilized "their'i land; some of'these ..land
owncrs" have either left the country or died without heirs, while
others rel-ely collect "iiara" (reni) through ,.agents". It is this
grogp of "land owners" who are commonl-y knJwn as absentee
landlords.

.. This category of land is invariabry occupied or utilized by
"squatters" or "tenants-at-will" who, in-most cises, are the original
o'wners of the lahd under theii customary laws but who,
unfortrrnately, have no measure of statutory piotection and have
thereforc bcen victims of eviction, sornetimes en masse,
harassment andintimidation enginoered by title holders or those
purporting to act on their behalf. 

-

Due to thc fait that thc original landowners havc continued to
use, @cupy and asscrt claims over the land, even after titles had
bcen granted to the ncw landowners for periods 

"i"r"aing 
n "iryea$, it is probable that they havc thereLy acquired title ovcr the

:aqc by adverse possession and that the iitles of the new
landowners havc bcen extinguished. section 3t of the Limitation
of Actions Act $p._22) wofud rcquire thc original l.odor*"o to
apply. to the High court for ordirs that the! be registered as
proprietors of. the land iri qucstion in placc or tne titie holders.
However, bearing in mind ihe prohibitive costs of land, and thc
dclay involved in-ugsation, ,nori ofth". cannot takc aavant"g";i
the remedy provided under this section.

- A-nother problcm closely associated with that of absentec
landlords and which, in thc view of this Commission, is inimical to
$e {evelopmcnt of this country, is that of idb tan4;fh"oo."ooo
that is conrmon in registered arcas of the coast province. The titles
to this land are in many cases held by non-coastal people and fortpt"{"t:-purposes. These lands are not occupiedl developed.or
meaningfuIly utilised.
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$ii) Tenants'at-Will

Asalreadynoted,theeffectoftheLandTitlesActwastovest
titles to most of the land along the ten-mile coastal strip in non-

.ourt"f propfr ln-either freeh-old or leasehold basis, In most of

these cases, the land was and continues .to be occupied by the

oiigina ouaition.io*nr^ with the full knowledge and consent of

thb'new runao*ners; these traditional landowners have effected

permanentimprovementson'theland'grownperennialcropsandat
iim* shared ihe fruits of their labour with the new landowners'

t'lunyofthempaidgoodwi||.(,,kilemDa'')andcontinuetopaya
monthly o, unn,iJ, "it l"iioio';; to the landlords or their "agents"'

This has ,".uI-trd 1n u'pl.utiar relationship in the nature of a

periodic t nun"yl"i*ggn the original occupiers of this land and

the new lanoowners, which at the coast is commonly refened to as

"tenancY-at-will' .

By reasonof the provisions of section 2l oftn. Loa Titles Act,

which intrqduced into the coastal strip' a basically'British

"or""ption 
of ianA tenure and doctrine of fixtures i.e. that whatever

i, p"ri"un"ntry atta"t ed to the land becomes part of the land, all

the perman.ni itnpronements effected and perennial crops' e'g'

coconuts, etc., grown on the land by the indigenous occupants

becapetheabsolutepropertyofthenewlandowners..Thishas
a"priveo the indigenous-occupants of their ownership of such

improvement. unaLops, which they had previously enjoyed under

their own customary laws'

Moreover, this peculiar "tenancy" relationstrip has often created

conflicts and tension between the "landlord" and the "'tenant'at'

wil/,,whichhavebeencompoundedbythefactthat,presently,the
,,tenant.at-will,, lacks any measure of statutory.protection from

arbitrary unA rupii.iou" u6tion by the landlord. The-re is therefore

urg"nt'need to provide statutory protection to these "tenants-at'

will,, inthe same manner as tenants are protected under the Rent

Restriction a.i rc"p. 2g6) or the Landlord and Tenant (shops,

Hotels and Catering Establishments) Act (Cap' 301)'

(iv) Mass Evictions

This problem was graphically c-aptured by the 1976

ParliamentarySelectCommineeinthefollowingterms:
..Manylandowners,particularlythenewoneshavetaken

"i;;;b; 
oitt ir siiuation to cairy out mass evictions from

their f"ni. Wu received many complaints ranging from
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evictions vl'a-actions in trespass to general harassment and
intimidation of resident'6squatters'1 Fo1 example, in Kiliflt
we were told that there were over 3(X) trespass cases pending
in respect of farms that had recently changed hands. Apart
from creating a lot of tension between landowners and the
landless, mass evictions have raised anew the old question of
the nature of the ('squatter's" interest in permanent
improvements made by him. The most important of these
are cashew and coconut trees and, occasionally, house$."

In the view of this Commission the position described above has

not changed for the better; if anything, it has worsened. A large
number of indigenous coastal people complained bittelly before
this Commission of having been fgrcibly evict0d or threatened
with such eviction from the lands which they have occupied for
generations. Complaints of such evictiors.r or (hreats thereof, were
made by the residents of Kaliapapo, b the West of Malindi Town,
salt farms, to the North of Malindi Town, Wasini Island in Kwale
District, among others. In. these and similar cases, there is a

conflict between customary land rights and those conferred by
statute: while on the one hand the indigenous occupants assert their
pre-existing customary rights of ownership, the title holders, on the
other hand, invoke the "supremacy" of statutory title. This
unhappy relationship between the traditional occupants and the
title holders has, at times, led to violent clashes between them
thereby impacting negatively on the econoipy (tourism) and the
value of the land in addition to posing serious threats to public
safety and security.

(v) Access to the Sea

Substantial numbers of the Coast people derive their livelihood
from fishing and, to them, access to the sea arld fish landing sites
are indispensable. However, this Commission has noted with
concern that the unchecked adjudication and allocation of the land
adjoining the sea have left little or no access to the sea 4nd
expropriated traditional fish landing sites. For example, in the
North Coast, virtually all the beach plots, with the exception of
Kenyattta Public Beach, are privately owned.

In the South Coast, this problem has been compounded by the
hotel and individudl llndowners who have not only blocked access
to the sea, but also built concrete sea walls thereby preventing the
breeding of various types of fish in the mangrove ecosystem.
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The sea is a global common and a vital economic resource. Its
beaches provide an important recreational resort. It is unfair for the
sea, including is beaches, to be reduced to an exclusive reserve for
a privileged few as doing so jeopardizes the well-being of a vast
number of Kenyans, threatens food security and negates the
Government's present policy of poverty eradication.

The Commission has already addressed this subject alongside
that of lake shores in the context of fish landing sites and other
public utilities in rteed of protection for the common good in
Chaprcr 3, Paragraph 3.1 of thig Report.

I'ltis C ommission recommends :

A. Squatters on Governm0nt Land

EITI{ER

O Tlwt thc Govcrament should enact lcgisbtbn to divcst ilself of
owncnhip of dl tttot lord tlut bccatnc "Govcrnment bnd' by
virtuc olsection 17 (1) of the Land Tttlcs Act. Strch lcgislation
shouU include the following provisions-

(a) deem all bnd tlut bccame "Govcrrrment land'by reason
of thc operution of section 17 (1) of the ltnd filles Act to
bc "Tlast land';

(b) vcst all that lutil in the rcspective county councils within
whosc jurisdbtbn thcy arc situated as TRUSTEES for
thc penow ordinuily residcnt on tlose lands;

(c) cxcmpt all tt ot bnd fiom the applicaion of section 5j of
thc Tntst Land Act whbh cmPowent the Commissioner of
Iands to administer Trust bnd on beha$ of county
councilsl

(d) apply thc provisiorc of thc Land A$it dioafion Act b tlwse
lands;

(c) rcquirc thal vithin a prcscribcd period ol timc atter thc
commcnccmcnt of thc proposcd hgisbtion' speciol bnd'
odlt dfoafron offucn be appoinrcd by thc Ministertor thc
rcspcctivc districts. vilhin which the bnds arc situatcd
and tlut oncc so appointcd thc spccial land diudicatbn
offucrs slull, withh a prcscribed pcriod ol timo, dccbrc
the areas within theb ruspective distric* that arc deemcd
to be Trtrst larrds as adiudication sections lor purposes ot
ascertainment and recording of rights and intercsts iz
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accorda,rce with the"'provisiotts o.f the ltnd Adjudicution
Act.

OR

(ii) That since that land is deemed to be Government land under
section l7 (l) of the land Titlcs,Act, and has nol hcen wholly
adjudicated, the Government should, uttder the Governmenl
Londs Act, pro,nptly grant trcehold tilles to all sue h land to the
indigenous occupa,rts without ltdvlttg to go throhgh lhe
process of adjudicatiofu of claims. I;or purposes ot
transparettcy of the process, belore any sleps are taken in this
regard, there should be widespread pub'licity and puhlic
discussion of the intended prograrnrne by the people ordinarily
resident in the areas cohcerned.

Further, the Governntent sh.ould announce on a ktcafiail by
locatiott basis tlrut all persons having claims to the lantl thiy
occupy in dte locatiott should submit their written claims in
respect thereof by a certain date. In order to exclude
irai;d::!:N claims, all suclt claims should be verilied by a
committee of elders appil;:!:! by the loca'l residents,

B. Absentec Landlords/Idle Land

EITHEB'

(i) That as regards idle land that is unoccupibd, abandoned,
tnismanaged 0r unCeYelaped the Government should
repossess, through an appififlflale eontstltutionol umendrnent,
all suclt landfor redktribution to the indigeno* occupanlg,

OB

The Government should, through the Settlement I'und
TrustelS (S,F,T')9 initiate a land purchase schene in the ten-
mile coastal strip fof the purposu of, settling the landless
indigenous people of the Coast, as happoned in the "million-
acre" scheme in the former white highlands at independence.

AB

That the Mlnlster for the time being responsible tor
Agriculturc rhould invoke the provisions of sections 51, 64 and
lE7 of the Agriculture Act (Cap. 318) and make preservation,
developlllcnt andlor management orders over i.dle and under-
utilised land.

I
I
l
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(it) That in resprct of agricultural land, the Goverttment should,
where applicable, enforce the provisions of section 33 of the
Government lands Act (Cap. 280) relating to development
covenants and, where there is breach of such coienants,
invoke the forfeiture provisiotrs of section 77 of the Act.

C. Tenants-at-Will

That the "tenants-ot-will" whether on rural or urban land be

afforded statutory protection irr the sarne ,nanner as tenants are
protected under tlte Rent Restrictiott Act (Cap. 296) and tlte
Landlord and Tenant (Shops, Hotels and Catering Establishments)
Act (Cap. 301).

D. Access to the Sea

That there should be established throughout the coastline
convenient public utility plots to serve not only as Jish lqnding sites
but also as public recreational cdntres. Such public utilities should
be registered and titles issued to the Government to hold and
**ro1g, iltem in trust for all tltosi eggaged in the Jiihing industry
and the general public.

E. General

That the Government should without any'further delay
implement the recommendalions of the 1976 Parliamentary Select
Committee on the issue ol land ownership along the ten-mile
coastal strip of Kenya to the extent that those recomrnendations
have not been implemented and are not in conflict with the
recornn endations of this Commission,
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CHAPTER 5

CONCLUSION

This Interim Report is a result of 'preliminary analysis ol'the cvidence
received and observations by the Cornmissioners and is by no means
exhaustive qr conclusive. Its purpose is mainly to recommend urgent
adnrinistrutive and some legislative interventions to tackle percnnial land
protrlems that have brought about unnecessary land disputes, nlisery and,
at tinles. tension irt various parts of the country. Exhaustive and more
conclusive reconrnrendations. both short-term and long-term, in tackling
the land question and retornring the land law system will be made in the
Final Report.

The Conrnrission rrrust report. even at this interim stage, that a

substantial proportion of the problems facing Kenyans today regarding
Iand are. as a result of historical circumstances, malpractices apparently
rooted in corruption arld non-observance of the principles of trusteeship,
and lack of integrity. honesty, patriotism, competency and
prot'essionllisnr. The Cornmission is of the view that unless there is a

general resolve by the people of Kenya to revamp the virtues of honesty,
integritl,. patriotisnr. hardwork. competence and professionalism, there is
unlikely to be any cur€ tirr land problems afflicting the Kenyan society.

The Report has been tormulated without any reference to the land
policy framework paper which is still under consideration by the
Comnrission.

\
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6.1

6.t.l

CHAPTER 6

PROPOSED LEGISLATIVE AMENDMENTS

pnop6sr:u Arrnrnlrn\Ts 1'O Tsp LnNo Colrnot. Ac'r (Cnp. 302)

P ntpttsed Anrc ntlnrcnt s on Crn*rolled Transctclirtrts

(i) 'fhe interpretation part of the Act, section 2 should be

amcnded to include the following definition:

"'[-amily land' includes land where a person lives
uith his spouse togethcr with his dependants and they
dcrive pait or the whole of their livelihood from that
land."

(ii) Insert the following new subsection (3) of section 9:

"(3) No person other than the Board whosc
mcmbership is prescribed in Paragraph I of the
schcdulc shall give consent to transactions alTecting

agricultural land and any pei'son giving or
purporting to givc such consent shall be guilty of a1

irllt,ncc and liable to a finc not cxceeding tw, hundred
thousand shillings or to imprisonmcnt for a tcrm not
cxcccding thrce ycars or to both such fine and
impristlnmcnt."

(iii) Scction g ( l ) (r) ol'the Act should bc amcndcd to includc a

new clause (u) to rcad thus-
"(a) in the case of l'amily land, thc salc may disprlsscss

and makc landlcss mcmbcrs of thc family or
dcpendants who have gcncrally dcpendcd on

that larrd;

(r) ulrerc thc applicant is marricd, if hc is not
:rcconrpanicd by thc spousc(s) and adult
childrcn."

(ir) A ncn subscction (l) (d) bc addcd to scction 9 to read

lhus:
..rcfusc cOnsent in any casc in uhich thc applicant is

rcgistcrcd as u trustcc 0r adnrinistraltlr rll'thc land

andthcapprrlr,atot.allllcncficiaricshasntltlrecn
obtitincd."

,
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(v)

(vi)

Amend-the Application For consent of Land contror
Board Form I in the Schedute by inserting p"."g""ph-i(al
thus:

Arnend paragraph l of Form I in the Schedure b,inserting new sub paragraphs (d) and (e) thus:
*(d) if married, whether the spouse(s) and adult

children are present and have approved of the
controlled transaction;

(e) if trustee/administrator, whethe. the rrcne.ficiaries have approved of the .ont.oii.a
transaction.t,

6.1.2 Proposed Anrcnd,nents on Boctrel Metttlrcrsltip
(i) Delete paragraph r of the schedure to the Act and insert thefollowing new paragraphs I and 2:

"1. A Land Control Board shalt consist of_
(a) not ress than six and not more than nine pcrsons

resident within the area of jurisdiction of the Boardwho shail be owners o. occu-piers of alricurturar randwithin.th-e area of jurisdiction of the noiia and at rcastone-third of whom shall be women;
(h\ two persons nominated by th,e county councir having.jurisdiction within the area ofjurisdiciirn of the il;;JI
(c) not m,ore than three_pubric officers rcsponsibre for

agricurture,_survey and physicar'pranning matters in theDistrict; and
(d) the District.Land Rcgistrar who shail bc the secretary

of the Board;

all appointed by the Ministcr.

2' At the first mecting of thc Board, the Members shail erect achairman from among thc members .ilil;; in section l(a) above." -

(ii) Rcnumber the subsequent paragraphs in the schedure.

"Indicate whether as
Trustee/Administrator,,

a Sole Proprietor,

1
I
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6.1.3 Proposed Additional Regulations Under the land Control Act

IN EXERCISE of the powers conferred by section 25 of the Land
Control Act, the Minister for Lands and Settlement makes the
following Regulations-

The Land Control (Amendment) Regulations' 2fi)l
(1) These Regulations may be cited as the Land Control

(Amendment) Regulations,2fi)1 and shall come into force on
.........i.......................

(2) Every member of the Board shall hold office for a term of
three years from the date of appointment to the Board'but
shall be eligible for re-appointment for a further term of
three years subject to satisfactory performance during the
first term, provided that no member shall hold ollice for
more than two consecutive ter'ms of three years each.

(3) A person shall not qualify to be appointed to the Board
unless he is a holder of at least a certificate in the Kenya
Certificate of Secondary Education or its equivalent and has

a working knowledge of either written land law or
customary law of the community of the area.

(4) Vacancies arising in the membership qf a Board by reason of
death, conviction for a crime involving fraud or dishonesty'
incapacity to perform the functions of office or otherwise
shall be filled immediately they occur.

(5) The secretary of the Board shall be responsible for the
maintenance of proper minutes of all meetings of the Board.

6.2 PnoposnD AruRNoruRNTs ro sECTIoN 13 or rHE LAND (Gnoup
RRpnRsRxrA'I'tvF^s) Acl (Crp. 287)

Insert the follo,wing proviso in section 13 (l) (D):

"Provided that in the case of consent to dissolve .the
incorporated Group Representatives, the Registrar shall
specify that such consent shall not take effect unless and
until firstly all the liabilities of the Group have been
discharged; and secondly all the assets of the Group
including the Group land are divided and distributed
equitably among the registered members of the Group."
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6.3 Pnbposso Aouuoxr.l RnculluoNs UNoBn Tss Laxn
Drspurrs TRrnuxlm Acr, 1990

IN EXERCISE of the powers conferred by section l0 of the Land
Disputes Tribunals Act, the Minister for Lands and Settlement
makes the following Regulations-

The Lartd Disputes Tribunals Regulations, 2001

I These Regulations may be cited as the Land Disputes
Tribunals Regulations 2001 and shall come into force on

2. Every member of the Tribunal shall hold office for a term of
three years from the date of appointment to the Tribunal but
shall be eligible for re-appointment fo1 a further term pf
three years subject to satisfactory'performance during the
first terrir, provided that no member shall hold office for
.more than two consecutive terms of three years each.

3. A person shall not qualify to be'appointed to the Tribunal
unless he is a holder of at least a certificate in the Kenya
Certificate of Secondary Education or its equivalent and has
a workihg knowledgc of either written land lau or
customary land law of the community of the area.

6.4 PRoposRo A nnnnnrvlnxts ro SECIIoN 27 oF 'I'HE L I n o
AoJuorcn'noN Acr' (Clp. 284)

(l) Inscrt the following new subsections (3) and (3A) to section
27 as follows:

"(3) When the time for objection under section 26 of this Act
has expired the adjudication oflicer shall prepare a No
Objection Register (NOR) in respect of parcels not
affected by any objections and send it to thc Director of
Land Adjudication and the Directbi shall-

(a) 
ffif l#:i1,"il?,T";T' :ilJ H *ii'fi liJ,',f,'ff;
the NOR has become final.

(D) forward the NOR together with a certified copy
of the duplicate adjudication register to the
Chief Land Registrar for registration to be
effected in accordance with section 28 of this Act.
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(3A) Notwithstanding the provisions of the Interpretation
and General Provisions Act the provisions'of this
section shall apply to all adjudication registers that
have not become final under the existing provisions."

(2) Renumber the present subsection 3 as 38.

6.5 PnoposRo ArrlnxprraRNTs ro rHE LAND Consol,loATloN Acr
(CrP.2t3)

Delete section 27 and insert the following new section 27,
subsections (l), (2) and (3):

"(l) After the expiration of sixty days from the date of the
certificate mentioned in section 25 of this Act, the
adjudication officer shall prepare a No Objections Register
(NOR) in respect of the parcels not affected by any
objections and deliver it together with a certified copy of the
Adjudication Register to the Land Registrar or Assistant
Land Registrar for registration to be effected in accordance
with section ll (2) of the Registered Land Act.

(2) The Adjudication Register shall become ffnal either when a
NOR hag been prepared in accordance with subsection (l)
hereof in respect of the parcels contained therein or on the
determination of all objections in accordance with section 26

' of this Act.

(3) Notwithstanding the proiisions of the Interpretation and
General Provisions Act the provisions of this section shall
apply to all adjudication registers that'have not become Iinal
under the existing provisions.t'
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