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PRELIMINARIES

Establishment and Mandate of thc Committee

'l'hc Standing Committcc on Justicc, t,cgal Aflairs and IIuman Itights is established

under thc Stancling Ordcrs of thc Senate and is mandated 'to consider all matters

relating to constitufional affairs, the organization and administration of law and

justice, eleclions, promotion o/' principles of leadership, elhics, and inlegrily,'

agreemenls, treaties and convenlions; and implemenlalion of the provisions of the

Conslitulion on human rights-

Membcrship of the Committee

'l'hc Committcc is comPriscd of -
1) Scn. Wakili IIillary Kiprotich Sigci, MP

2) Scn. I{aphacl Chimera Mwinzagu, MP

3) Scn. liatuma Adan I)ullo, CIIS, MP

4) Scn. Samson Kiprotich Chcrarkcy, MP

5) Scn. William Chcptumo Kipkiror, CIIS, MP

6) Scn. Ilamida Kibwana, MP

1) Scn. Cathcrine MuYcka Mumma, MP

8) Scn. Vcronica W. Nduati, MP

9) Scn. Andrcw Omtatah Okoiti, MI'

- Chairpcrson
- Vicc-Chairperson
- Mcmbcr
- Mcmbcr
- Mcmbcr
- Mcmbcr
- Membcr
- Member
- Membcr

( iii)
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I,-OREWORD IIY TIII,I CIIAIRPERSON

Hon. Speaker,

Thc Indcpendcnt Iilcctoral and Iloundarics Commission (Amcndmcnt) Ilill (National

Asscmbly Ilills No. 49 <tf 2022) was publishcd vide Kcnya Oazcttc Supplcmcnt No.

114 ol2"d Novcmbq2022 and was introduccd in thc National Asscmbly by way of
lrirst Iteading on lTtr'Novcmbcr,2022.'l'hc llill was considcrcd by thc National

Asscmbly and passcd without amcndmcnts, on I't f)cccmbcr,2022.

Pursuant to Articlc 110(4) o1'thc Constitution, thc Ilill was rcl-crrcd to thc Sonatc

whcrc it was introducccl, by way of liirst I{cacling, on 'lhursday, [l'l' l)cccmbcr, 2022.
'l'hcrcaftcr, thc tlill stood committcd to thc Standing Committcc on Justicc, Lcgal

Allairs and IIuman Itights lbr considcration

In compliancc with thc provisions of Articlc 118 of thc Constitution and Standing

Ordcr 145 (5) of thc Scnatc Standing Ordcrs, thc Committcc proccedcd to undertakc

public participation on thc Bill. In this regard, thc Committcc publishcd an

advertisemcnt in thc Daily Nation and Standard newspapcrs on Irriday, 9th I)ccembcr,

2022 inviting mcmbcrs of thc public to submit written mcmoranda to thc Committcc

on thc tlill. Actclitionally, thc Committcc scnt invitations to kcy stakcholdcrs inviting

thcm to submit thcir commcnts on thc Ilill.

Irollowing thc call for submissions, the Committce reccived writtcn memoranda lrom

nine stakeholdcrs, namcly: Officc of thc Itcgistrar of I'}olitical Partics, Council of
County (iovcrnors, National (icndcr and llquality Commission, County Asscmblics

liorum, Katiba Institutc, Kenya Confcrcncc ol' Catholic llishops, National Youth

Council, Indcpcndcnt lllcctoral and Iloundarics Commission, and Mr. Iiliud Matindi.

Hon. Speaker,

'l'hc Committcc proceeded to considcr the llill at thc length and hcld cxtcnsivc

discussions thcreon including consultations with kcy stakcholdcrs. Among thc issucs

thc Committcc was particularly kcen to resolvc werc -
i) IIow to cnsurc that thc selcction pancl complicd with thc IIigh Coun Judgmcnt in

Pctition 1i364 o12020 - Okiya Omtatah Okoiti V Attorney (]eneral & 5 Others;

ii) IIow to ensurc that the sclcction pancl complicd with Articlc 21(8) of thc

Constitution on thc two thirds gcnder principlc;
iii) IJow to addrcss conccrns on thc suitability of thc I'}olitical Partics Liaison

Committcc (PPLC) to nominatc a mcmber to thc sclcction pancl, noting -
a) the PPLC compriscd politioal partics, thc IIlllC and thc OI{I'P, which prcscntcd

potential conflicts of intcrcst particularly on thc part of thc IIrllC;

(iv)
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b) thc ppl,C cxistcd at thc national lcvcl and thc county lcvcl, and thc llill did not

clarily which lcvcl would undertake the nomination to thc sclection panel;

c) thc ppl.C was a forum for dialoguc, and it was not anticipatcd in the I'}olitical

parties Act that thc PIrl,C would bc callcd upon to makc nominations as

proposcd in thc Ilill; and

O; ihc-fbrcsccablc dilficulty that would arise in thc I'PLC trying to agree on a

single nomince to thc sclection pancl'

iv) 1'hc n..d tor unilormity and consistency in the drafting language of thc llill; and

,; Ito* to balancc the divcrsc intercsts while maintaining the mcmbership of the

selcction pancl at sevcn.

'l'his Itcport and thc amenclmcnts proposcd by the Committcc are thcrcfore the product

of cxtensivc consultations that havc takcn placc to ensurc that wc havc a good law in

placc that will stand thc tcst of timc.

Ilon. Speaker,

May I takc this opportunity to commend the Mcmbers of thc Committcc lbr thcir

dcvotion and commitmcnt to duty, whioh madc thc considcration of thc Ilill
succcsslul.

I also wish to thank thc Officcs of the Spcakcr and thc Clcrk of thc Senatc for thc

support extcnded to thc Committee in undertaking this important assignmcnt. Lastly, I

wish to thank thc stakcholdcrs who submittcd writtcn memoranda which grcatly aidcd

thc Committcc in considcring thc Ilill.

flon. Speaker,

It is now my plcasant duty, pursuant to standing ordcr 148(l) of the Scnate Standing

Orilcrs, to prcscnt thc I{cport of thc Stancling Committec on Justicc, Lcgal Aflairs and

I luman I{ights on 'l-hc Indcpcndcnt I jlcctoral and l}oundaries Commission

(Amcndmcnt) Ilill (National Asscmbly Ilills No. 49 of 2022)'

Date..tll.:r..1 *:*ESigncd ..

SEN. WAKILI HILI,ARY KIPROI'ICII SIGEI' MP

CI IAI RP E,RSON, S'I'AN D ING COMMITTEE ON J US'[ICE, I,I']GAI, AFFAIRS

AND IIUMAN RIGIITS.

(v)
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON
JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS ON THE
INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION
(AME|IDMENT) BILL, NATTONAL ASSEMBLY BILLS NO. 49 OF 2022

We, the undersigned Members of the Standing Committee on Justice, Legal
Affairs and Human rights, do hereby append our signatures to adopt this Report

No SignaturcNamc

I
Sen. Wakili Hillary Kiprotich Sigei, MP
(Chairperson)

2
Sen. Raphael Chimera Mwinzagu, MP
(Vice-Chairperson)

Sen. Iratuma Adan Dullo, CllS, MP3

4 Sen. Samson Kiprotich Chcrarkcy, MP

5 Sen. William Cheptumo Kipkiror, CBS, MP

6 Scn. Ilamida Kibwana, MP

Sen. Catherine Muyeka Mumma, MP7

Sen. Veronica W. Nduati, MP

-

8

9 Sen. Andrew Omtatah Okoiti, MP

\

(vi)
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CHAPTER ONE: INTRODUCTION

1.1 Introduction

'l'hc Indcpcndcnt lilcctoral and IJoundarics Commission (Amcndmcnt) Ilill
(National Assembly Ilills No. 49 of 2022) was publishcd vide Kcnya OazctLe

Supplement No. 174 of 2d Novembcr 2022 and was introduced in thc National

Asscmbly by way of lrirst Iteading on lTtr' Novcmber, 2022. Thc Ilill was

considcrcd by thc National Asscmbly and passcd without amcndmcnts, on l't
I)ecembcr, 2022. A copy of thc Ilill as passod by thc National Asscmbly and

rclcrred to thc Scnatc is attachcd to this Itcport as Appendix 2.

Pursuant to Articlc 110(4) of the Constitution, thc Ilill was rcl'crrcd to thc Scnatc

whcrc it was rcad a First 'l'imc on 'l'hursday, 8th I)cccmbcr,2022 and thcrcaftcr

stood committcd to thc Standing Committcc on Justicc, Lcgal Alfairs and

Human Itights for consideration. A copy of thc Mcssagc lrom thc National

Assembly conveying thc Bill to the Scnatc is attachcd as Appendix 3.

1.2 Background

l'hc Indepcndcnt Illectoral and lJoundarics Commission (Amcndment) Ilill
(National Assembly Ilills No. 49 of 2022) was neccssitatcd by the Judgment of

thc lligh Court in Constitutional I'}etition 11.364 of 2020: Okiya Omtatah Okoiti v

Atlorney General & 5 Others, dclivcrcd on 29tl' Novcmbcr,202l. A copy of thc

said Judgmcnt is attachcd as Appendix 4.

In that casc, thc Court issued a dcclaration that, to thc cxtcnt that scction 2(2)(a)

of the Indepcndcnt lilcctions and Iloundaries Commission (Amcndmcnt) Act (No

l8 of 2O2O) providccl that thc Parliamcntary Scrvicc Commission shall nominatc

4 out of 7 mcmbcrs of thc Sclcction Pancl tbr thc nominocs lbr thc appointmcnt

of mcmbers of thc IIiBC, thcn thc said provision variously inlringcd on Artiolc

10 of thc Constitution and was thcrcforc unconstitutional.

Thc Court prooccdccl to issuc an ordcr quashing thc said scction 2(2)(a) of thc

Indcpcndent lllcctions and lloundarics Commission (Amcndment) Act (No l8 of

2020).

1.3 Objects of the Bill

Arising liom thc said Juclgmcnt of thc Iligh Court in Okiya Omtatah Okoiti v

Alorney General & 5 Others, thc Indcpcndcnt lilcctoral and lloundarics

2
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Commission (Amcnclmcnt) llill (National Asscmbly llills No. 49 o12022) sccks

to changc thc composition o[ thc Sclcction Pancl that ovcrsccs the filling of

vacant positions in thc Commission.

'l'hc Ilill sccks to rc<luce thc currcnt allocation of thc Parliamcntary Servicc

Commission in nominating mcmbcrs of thc Sclcction Pancl lrom four to two,

and to allow thc Irolitical Parties Liaison Committcc and thc I'ublic Scrvicc

Commission to cach nominatc one mcmbcr to the Pancl'

1.4 Conscqucnccs of the Ilill

Oncc cnactcd, thc llill will cnablc thc I'}olitical Partics Liaison Committec,

cstablishcd unilcr scction 38 of thc I'}olitical Partics Act, No. ll of 20ll and thc

Irublic Scrvicc Commission to cach nominatc onc mcmbcr to thc Sclcction Pancl.

1.5 Ovcrview of the llill

L) 'l'hc llill proposcs thc lbllowing amcndmcnts -

a) Clause I provides for the short title of the Bill'

b) Clause 2 provides for amendment of the First Schedule to the

Independent Electoral and Boundaries Commission Act, 2011 at

paragraph I by deleting sub-paragraph (2) and substituting therefor the

following new sub-ParagraPh -
"(2) The Selection Panel shall consist of -

(a) one man and one woman, nominated by the Parliamentary

Service Commission;
(b) one person nominated by the Public Service commission;

(c) one person nominated by the Political Parties Liaison

Committee;
(d) one person nominated by the Law Society of Kenya; and

(e) two persons nominated by the Inter-religious Council of

KenYa."

ti.
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CHAPTER TWO: PUBLIC PARTICTPATION ON TIIE BILL

2.1 Introduction

10. 'l'hc Committcc pursuant to thc provisions ol-Articlc I ltt olthc Constitution and

Standing Orclcr 145 (5) ol'thc Senatc Standing Ordcrs, procccdcd to undcrtakc

public participation on the llill. In this rcgard, thc Committcc publishcd an

advertiscmcnt in the Daily Nation and Standard ncwspapcrs on liriday, 9th

I)cccmbcr,2022 inviting mcmbcrs of thc public to submit writtcn mcmoranda on

thc Ilill. 'l'hc advcrtiscmcnt was also postcd on thc Parliamcnt wcbsitc and social

mcdia platforms. A copy of thc advcrtiscmcnt is attachcd as Appendix 5.

I l. Additionally, thc Committec sent invitations by cmail to kcy stakcholdcrs

inviting thcm to submit thcir commcnts on thc Ilill.

12 In responsc to thc advcrtiscmcnt and invitations, thc Committcc rcccivcd writtcn

submissions lrom -
a) Olficc o1-thc I{cgistrar of Political Partics;

b) Council of County (iovcrnors;

c) National Gcndcr and Iiquality Commission;

d) County Asscmblies liorum;

c) Katiba Institutc;

D Kcnya Conlcrcncc ol'Catholic Ilishops;

g) National Youth Council;

h) Indcpcndent I jlcctoral and lloundaries Commission; and

i) Mr. Illiud Matindi.

13. Copics of thc said submissions are attachcd as Appendix 6, with a summary

thercon in thc lorm of a matrix attached as Appendix 7.

2.2 Overview of Stakeholder Submissions on the Bill

L Office of the Registrar of Political Parlies

14. 'l'he Rcgistrar of Political Partics made the following proposals -
i) 'l'hat claus e 2(2)(a) of the Bill on the proposal of the Sclection Pancl to

consist of 'one man and one woman nominated by lhe Parliamentary

Service Commission' bc recraltcd to 'lwo persons cf' either gender

nominaled by the Parliamentary Service Commission', to align with thc

necd to use unilorm language through thc clause.

3
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ii) on thc proposcd nomination of onc pcrson by thc I'olitical Partics Liaison

Committcc (PPLC), as contained at clausc 2(2)(c) of thc llill, that thc

committcc should considcr whcthcr PI'l.C appointing a rcprcsentativc to

thc Sclcction pancl woulci affect the naturc and cflcct of thc dialoguc

cnvisioncd bctwccn OIU)P, IIrllc, and political partics undcr scction 38 of

thc Political Partics Act; and whcthcr it was intcndcd to amcnd Scction

3g(4) of thc political Parrics Act with rcspcct to the rolc of thc Itcgistrar in

prcscribing functions lbr thc PPI'C'

i ii) 'l'hat claus c 2(2)(c) of thc Ilill on thc proposal of thc Sclcction Pancl to

comprisc 'two persons nominaled by the Inter-religious Council of Kenya'

bc rccraftcd lo,'fwo persons of either gender nominaled by lhe Inter-

Religious Council of Kenya', to cnsurc realization of thc rcquircmcnt of

two-thirds gendcr principlc undcr Article 21(S) of thc Constitution.

IL Council oJ'CountY (iovernors

15. 'l'hc Council of County (iovcmors proposccl that clausc 2(2) of thc Bill bc

amcndc<i to includc 'lwo persons nominated by the council of county

governments.' 'l'his woulcl cnsurc that thc 41 County Govcrnmcnts wcre

rcprcscntcd in thc sclcction pancl lor commissioners of thc II]BC'

ilL Notionol Gender and Equality Commission

16. 'l'hc National (icndcr and Iiquality Commission proposcd that sub-paragraph 2(c)

of thc Ilill bc dclctccl and rcplacccl with ncw sub-paragraphs (c) and (l), whcrcby

thc Intcr-rcligious Council of Kcnya would nominatc onc pcrson to thc sclection

panel, with thc othcr slot bcing allocatcd to a pcrson nominatcd by thc umbrclla

organization of pcrsons with disability, to rcprcscnt pcrsons with disability.

11. Nclic lurthcr proposcd an amcndment to paragraph 5 of thc First Schedulc to

thc IIIIIC Act (No. 9 ol 2011) by inserting thc words 'and intcrests of persons

with disability'.'l'his would ensurc that thc IIIBC has thc rcprescntation of

Commissioncrs with disabi litY.

U. CountY Assemblies liorum

l g. 'l'hc county Asscmblics liorum proposed amendmcnts to sub-paragraphs 2(b)

ancl (c) of thc Ilill to providc that thc nominccs cach by thc I'ublic Scrvicc

4
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Commission and thc I'olitical Partics Liaison Committcc would not bc of thc

samc gcndcr. 'l'his would ensurc that thc sclcction pancl complicd with thc two-

thirds gcndcr principlc undcr Articlc 27(8) of thc Constitution.

V. Katiba Institute

lg. Katiba Institutc submittcd that thc provision in thc cxisting law should bc

rctaincd as it is including thc gcndcr prcscriptions thcrcon. 'l'his was on thc basis

that thc purposc lbr thc proposcd amcndmcnts had not bccn oll'crcd cxccpt lbr

the changcs in thc composition and whcrc thc proposcd nominccs wcrc to bc

drawn from.

20. Katiba Institutc thcrclbrc proposcd that thc Ilill bc rcjcctcd or that it bc amcndod

to cnsurc that -
i) thc lrolitical Partics I-iaison Committcc sclccts a participant that is

rcprcscntativc of thc national and county lcvels of thc I'olitical Paflics

Liaison Committcc and is indcpcndcnt of-partisan inllucncc;

ii) thc built-in systcm Ibr complying with Aaiclc 2l ol- thc Constitution on two

thirds gcndcr principlc is maintaincd; and

iii) the policy objcctivc thc Ilill sccks to llll or thc harm it intcnds to corrcct is

cxplaincd.

W. Kenya Conference of Catholic Bishops

21. 'l'he Kcnya Con{-crcncc of Catholic Bishops proposcd that thc Bill bc amcndcd -
i) at sub-paragraph (a), to providc that thc two nominccs by thc Parliamcntary

Scrvicc Commission would bc onc cach liorn thc govcrnn-rcnt sidc and thc

opposition, to cnsurc inclusivity and promotc trust in thc clcctoral

managcmonl body by all PlaYcrs;

ii) at sub-paragraph (b), to rc-allocatc thc position rcscrvcd lbr thc I'ublic

Scrvicc Commission to civil socicty or laith-bascd institutions;

iii) at sub-paragraph (c), to providc that thc nomination by thc l)olitical l)artics

Liaison Committcc would also considcr thc non-parliamcntary partics; and

iv) at sub-paragraph (c), to add onc morc nomincc to thc Intcr-rcligious

Council ol' Kenya and lurthcr providc that thc two nominccs should bc

reprcscntativcs liom di lfcrcnt faiths.

5
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VII. National Youtlt Council

22 'l'hc National Youth council proposcd thc introduction of two nominccs

nominatcd by thc NYC to rcprescnt thc youth in thc sclcction pancl' 'l'his was on

thc basis that youth comprisc thc largcst proportion of thc population both as

votcrs and consumcrs ol'thc scrviccs ofl'crcd by thc II]I]C.

VIIL Independent Illectoral and Boundories Commission

23. 'l'hc Commission cxprcsscd support lor thc proposcd amcndmcnts as thcy wcrc

in linc with thc I ligh Court dccision in Constitutional Pctition 1i364 ol 2020 -

Okiya Omtatah Okoili v Altorney General & 5 olhers. 'I'hc Commission also

rccommcndcd that thc nominating cntitics conduct thc proccss of nominating

mcmbcrs of thc sclcction pancl in an open and transparcnt manner.

N. Mr. Illiud Motindi

24. Mr. Ijliuri Matindi submittccl that thc proposcd composition of thc sclcction pancl

comprising of ljvc mcmbcrs nominatcd by Statc organs and two mcmbcrs

nominatccl by non-statc actors, as sct out in thc llill, would bc unconstitutional,

null and void just likc thc provision which was hcld unconstitutional lor having

lour out scvcn mcmbcrs pickcd by onc cntity. liuflhcr, thc proposal would oflcnd

thc national valucs and principlcs of govcrnancc as sct out in Articlc 10 of thc

Constitution.

25. IIc lurthcr obscrvccl that thc proposal to havc thc I'}olitical Partics Liaison

Committcc nominatc onc pcrson to bc a mcmbcr of thc sclcction pancl was

unconstitutional and a brcach of thc national values and principles ol govcrnance

particularly on good governancc, transparcncy and accountability. 'l'his was

bccausc undcr, scction 3ti of thc Political Partics Acl,2011, PPLC is cstablishcd

at thc national and county lcvcls. 'l'his mcans thcrc arc forty-cight (48)

cstablishcd ppl.C cntitics, and it was unclcar which of thc said cntitics would be

thc onc nominating thc onc position.

26. Lastly, Mr. Matintli submittc<l that thc Ilill lailcd to mcct binding constitutional

rcquircmcnts, including thc duty imposcd by A(icles 21,27 and 2tl of thc

Constitution with rcgarcls to promoting and advancing gcndcr cquality'

6
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CHAPTER THREE: COMMITTEE OBSERVATIONS AND
RECOMMENDA'TIONS

3.1 Committee Observations

27. Ilaving consiilcrcd thc llill and thc submissions rcccivcd thcrcon, thc Committcc

madc thc lollowing obscrvations -
(a) 'l'hat thc Ilill sought to comply with thc Judgmcnt ol' thc I ligh Court in

Pctition 11364 of 2020 - Okiya Omtatah Okoiti v. Attorney General and 5

Others, in ensuring that no singlc cntity nominatcd a majority of the

mcmbcrs of thc sclcction pancl thus giving thc cntity unduc power in thc

dccision making of thc sclection pancl.

(b) 'l'hat thcrc was nccd to havc a balancc in thc sclcction pancl in tcrms of
mcmbcrs nominatcd to rcprcscnt political intcrcsts vis-A-vis thosc who werc

cxpcctcd to bc politically neutral.

(c) 'l'hat thc conccrns raiscd by stakcholdcrs on thc suitability of thc I'olitical

Partics Liaison Committcc (I'PLC) to nominatc a mcmbcr to thc sclcction

pancl wcrc valid, and it was furlhcr obscrvcd that -
(i) thc I>PLC compriscs of political partics, thc IIillC and thc Officc of thc

Rcgistrar of Political Parties, which prcscntcd a potcntial conllict of
intcrcst particularly on thc part ol-thc IIrllC;

(ii) thc IIPLC cxists at the national lcvcl and thc county lcvcl, and thc tlill
did not clarily which lcvcl would undcrtakc thc nomination to thc

sclcction pancl;

(iii) thc PPI-C is a lorum for dialoguc, and it is not anticipatcd in thc

Political Parlies Act that thc PI'I,C would bc callcd upon to make

nominations as proposcd in the llill; and

(iv) it was lorcsccablc that difllcultics would arisc in thc l)l'l.C trying to

agrcc on a singlc nomincc to thc sclcction pancl, hcnoc thc nccd to

incrcasc thc numbcr of pcrsons nominatcd within thc auspiccs of thc

PPI,C.

(d) 'l'hc Committcc notccl submissions by various stakcholdcrs which, il
adoptcci, would havc thc cl'f-cct ol- cxpanding thc mcmbcrship ol- thc

sclcction pancl liom thc currcnt scvcn (7) to nine (9). 'l'his would idcally

accommo{atc most scctions of socicty including civil socicty and non-

parliamcntary political partics who arc not rcprcscntcd in thc pancl. Whilc

thc Committcc was attractcd to thc proposal, it was lumishcd with a Lcgal

Ilricf on thc mattcr whcre it was notcd that such an amcndmcnt was

substantial and wcnt beyond thc scopc of thc llill as publishcd.

Conscqucntly, introducing thc amendmcnt at this stagc would cxposc thc

l



Ilill, oncc passcd, to lcgal challcngcs for incorporating the said amendmcnts

without having substantively subjcctcd thcm to public participation. A copy

ol'thc Ailvisory is anncxcd to this Itcport as Appendix 8'

(c) 'l'hat thcrc is nccd to cnsure gcnder balancc in the composition of thc

sclection pancl. All cntitics nominating morc than onc pcrson should not

nominate persons of thc same gcnder.

2g. 'l'hc Committcc lurthcr obscrvcd that, in considering Ilills that had significant

public intcrcst and importancc, it was important that consultations takc place

bctwccn thc rcspcctivc Committees of the two Ilouscs of Parliamcnt, and allow

fbr conscnsus by thc two Spcakcrs, on the core aspects and tcxt of thc proposed

lcgislation. 'l'his would in turn lacilitatc thc cxpcditious proccssing of Bills once

lormally introduccd lbr considcration bcforc cithcr IIousc.

29. 'l'hc Committcc thcrcforc obscrvcd that thc lollowing amcndmcnts to thc Ilill
would bc rcquircd -
(a) that thc Ilill bc amcndcd at sub-paragraph 2(a), to rcducc thc nominccs by

thc Parliamcntary Scrvicc Commission liom two to onc;

(b) that thc llill bc furthcr amendcd at paragraph 2(c), to providc for two

pcrsons to bc nominated by the majority and thc minority parties

rcprcscntcd at thc l,olitical Partics Liaison Committce. 'l'his will cnsurc that

thc con(lict of intcrcst poscd by IIillC's participation in thc PPLC is

climinatccl by spccifying that only political partics would bc involvcd in

nominating pcrsons to thc sclection pancl excluding IIIBC and OITPP - who

arc mcmbcrs of the I'}olitical Parties l-iaison Committce at thc national

lcvcl;
(c) 'l'hat thc two pcrsons nominatcd by thc political partics in sub-paragraph

2(c) bc of oppositc gcndcr in ordcr to promotc gcnder cquity; and

(d) 'l'hat thc two persons nominatcd by thc Inter-Itcligious Council of Kcnya in

sub-paragraph 2(c) bc of oppositc gender in order to promote gcnder equity.

30. 'l'hc tcxt of thc proposcd amcndmcnts is attachcd as Appendix 9.

3.2 Committee Recommendations

31. Ilaving consiclcred thc Indcpcndcnt Elcctoral and Boundarics Commission

(Amcndment) Ilill (National Asscmbly llills No. 49 of 2022) and thc

submissions rcccivcd thcrcon, thc Standing Committcc on Justicc, Legal Allairs

and I Iuman Itights rccommcnds that th

amcndments as proposcd by thc Commitlcc.

tt

c Scnatc passes thc Bill with

t
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LIST OF APPI'NDICI'S

dix 1: Minutcs ol'thc sittings of thc Committcc in considcring thc Ilill

2:'fhc Inclcpcndcnt Illectoral and Boundarics commission (Amcndmcnt)

Bill (National Asscmbly Bills No. 49 of 2022), as passcd by thc

National Asscmbly and referrcd to thc Scnatc

3: Messagc datcd 2d Deccmbcr, 2022 lrom thc National Asscmbly

convcying thc llill to the Scnatc

4: Judgmcnt of thc IIigh Court in Constitutional Pctition l;'364 ol 2020:

Okiya Omtatah Okoiti v Attorney General & 5 Others, dclivercd on 29th

Novcmbcr,202l

dix 5: Advcrlisemcnt published in thc Daily Nalion and Standard ncwspapcrs

on lrriday, 9'l' l)cccmbcr, 2022

6: Copics of submissions received on thc Bill

7; Matrix of submissions and Commitlec commcnts/ determination

8: I-cgal Ilricf on thc proposal to cxpand thc mcmbcrship of thc sclcction

pancl

clix 9: 'l'cxt ol- amcncimcnts proposcd by thc Committcc to thc llill

9

t.
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Appendix 1:

Minutes of the sittings of the Committee in considering

the Bill
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l3rH I,ARLIAMENT llsr SESSION

MINUTES OF THE THIRTEENTH SITTING OF THE, STANDING
COMMITTEE ON JUSTICE, LEGAI, AFFAIRS A
ON WEDNESDAY. ISTH JANUARY. 2023 AT 9.OO A.M. AT COMMITTEE
Roo[4j,jtt, rloon panlnunNr n

PRESENT
l. Sen. Wakili Hillary Kiprotich Sigei, MP
2. Sen. Fatuma Adan Dullo, CBS, MP
3. Sen. Catherine Muyeka Mumma, MP
4. Sen. Veronica W. Nduati, MP
5. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITH AI'OLOGY
1. Sen. Raphael Chimera Mwinzagu
2. Sen. Samson Kiprotich Cherarkey, MP
3. Sen. William Cheptumo Kipkiror, CBS, MP
4. Sen. [Iamida Kibwana, MP

SECRETARIAT
l. Mr. Charles Munyua
2. Ms. Josephine Kusinyi
3. Ms. I-ilian Waweru
4. Ms. Lynn Aseka
5. Mr. Josphat Ng'eno
6. Ms. Ndindi Kibathi
7. Mr. Kennedy Owuolh
8. Mr. Joseph Otieno
9. Ms. Judith Aoka
10. Mr. David I)araza

- Chairpers on (Chairing)
- Member
- Member
- Member
- Member

- Vice Chairperson
- Member
- Member
- Member

- Senior Clerk Assistant
- Principal Legal Counsel
- Legal Counsel II
- Clerk Assistant Il (Taking Minutes)
- Media Relations Officer III
- Research Officer III
- Fiscal Analyst III
- Audio Officer III
- Audio Officer III
- Serjeant at Arms

MIN. NO. 7712023 PITELIMINARIES

The Chairperson called the meeting to order at twenty-nine minutes past nine O'clock
and opened with a word of prayer.
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I'he agenda of the meeting was adopted having been proposed by Sen' Fatuma Adan

pullo, CnS, MP and seconded by Sen. Veronica W. Nduati, MP as follows -
l. Prayer
2. Adoption of the Agenda
3. Confirmation of Minutes of Previous Meetings

4. Matters arising from Minutes of the Previous Meetings

5. Consideration and adoption of the Committee Report on the Independent

Electoral and Boundaries Commission (Amendment) Bill (National Assembly

Bills No. 49 of 2022)
6. Any Other Business
7. Date of the Next Meeting and Adjournment

M . NO.

MIN. NO.7912023

ADOPTION OF THE AGENDA

MATION OF OF PRE VIOUS

MEETINGS

The minutes of the l2th Sitting held on Tuesday, 17th January,2022 at 8.00 a.m' were

confirmed as a true record o1 proceedings, after being proposed by Sen' Catherine

Muyeka Mumma, MP and seconded by Sen. Veronica w. Nduati, MP.

MIN. NO.80/2023 THE INI) DENT E.LEC RAL AND

o
TION S 4 oF2

T.he Committee considered the draft Report on the Independent Illectoral and Boundaries

Commission (Amendment) Bill (National Assembly Bills No. 49 of 2022)' Members

macle some proposals for incorporation in Chapter Three on Observations by the

Committee.

Thereupon, the Committee adopted the Report, having been proposed by Sen' Veronica

w. Nduati, MP and seconded by sen. Fatuma Adan Dullo, cBS, MP.

The Committee further considered the text of the proposed Committee amendments to the

Bill, and approved the same as set out below -

CLAUSE 2

THAT the Bill be amended by deleting clause 2 and substituting therefor the following

new clause -

Amendment of Z. The First Schedule to the Independent Electoral and Boundaries

the First Commission Act,20l1 is amended in paragraph (l) by -
Schedule to

I

Page 2 of3



lt

9 of 201l. (a) deleting sub-paragraph (2) and substituting therefor the following

new sub-ParagraPh -

(2) The Selection Panel shall consist of -
(a) one person nominated by the Parliamentary Service

Commission;
(b) one person

Commission;
nominated bY the Public Service

(c) one man and one woman nominated by the majority and

minority political parties represented in the Political

Parties Liaison Committee at the national level;

(d) one person nominated by the I-aw Society of Kenya; and

(e) one man and one woman nominated by the Inter-

I{eligious Council of KenYa.

(b) deleting the expression "(2)(b) and (c)" appearing immediately alter

the *oid, ..bodies under sub-paragraphs" in subparagraph (3) and

substituting therefor the expression "(2)(b), (c), (d) and (e)'

ADJOUITNMENT

Chairperson adjourned the meeting at twenty minutes past ten O'clock' 'fhe next

will be held on notice

SIGNED: ......
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H
13rtr p4pLIAMENT llt' SESSION

MINUTES O THE TWELFTH G OF THE STANDING ITTEE
JU AL AFFAIRS RI LD ON TUE

I ARY. 2023 AT 8.00 A.M. AT CO E ROOM 5. I ST FLooR
INGS

PLATFORM

PRESENT
1. Sen. Wakili IIillary Kiprotich Sigei, MP
2. Sen. Itaphacl Chimera Mwinzagu
3. Sen. Fatuma Adan Dullo, CIIS, MP
4. Sen. I{amida Kibwana, MP
5. Sen. Catherine Muyeka Mumma, MP
6. Sen. Veronica W. Nduati, MP
1. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITII APOLOGY
l. Sen. Samson Kiprotich Chcrarkey, MP
2. Scn. William Cheptumo Kipkiror, CIIS, MP

SECRETARIA'I'
1. Mr. Charles Munyua
2. Ms. Lilian Wawcru
3. Mr. Josphat Ng'eno
4. Ms. Ndindi Kibathi
5. Mr. Kennedy Owuoth
6. Mr. Joseph Oticno
1. Ms. Judith Aoka
8. Mr. David l)araz,a

- Chairperson (Chairing)
- Vice Chairperson
- Member
- Member
- Member
- Member
- Member

MEEl]N

- Member
- Mcmber

- Senior Clerk Assistant (T'aking Minules)
- Legal Counsel II
- Media Relations Officer III
- Research Officer III
- Fiscal Analyst III
- Audio Officer III
- Audio Officer III
- Serjeant at Arms

MIN. NO .7U2023 PRE, ARIES

'l'he Chairperson called the mceting to order at twenty minutes past cight O'clock and

opened with a word of prayer.
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MrN. NO.7212023 ADO ON OF TIIE AGENDA

'l'hc agenda of thc meeting was adopted having been proposed by Sen. Catherine Muyeka

Mumma, MP and seconded by Sen. I'Iamida Kibwana, MP, as follows -
l. Prayer
2. Adoption of the Agenda
3. Confirmation of Minutes of Previous Meetings

4. Matters arising from Minutes of the Previous Meetings

5. Consideration of the Independent Electoral and Boundaries Commission

(Amendment) Ilill (National Assembly Bills No. 49 of 2022) - resumption

6. Any Othcr Ilusincss
7. Datc of thc Ncxt Meeting and Adjournment

MIN. NO .73t2023 CONT'IRMATI ON OF MINUTES OF PREVIOUS
MEETINGS

b)

a)

c)

d)

c)

'l'hc minutes of thc 5th Sitting held on 'l'ucsday, 6th I)ccembcr, 2022 at 9.00 a.m.

were confirmed as a true record of proceedings, after being proposed by Sen.

Cathcrine Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti,

MP.

'l'hc minutcs of the 6th Sitting hcld on 'l'uesday, 6th I)cccmber, 2022 at I 1.30 a.m.

wcrc confirmcd as a true record of proceedings, aftcr being proposed by Sen.

Ilamida Kibwana, MP and seconded by Sen. Vcronica W. Nduati, MP.

'l'he minutes of the 7th Sitting held on Tuesday, 6th Decembet, 2022 at 2.30 p'm.

were confirmed as a truc record of proceedings, after being proposed by Sen.

Andrew Omtatah Okoiti, MP and sccondcd by Scn. Ilamida Kibwana, MP.

l'he minutes of thc 81h Sitting held on Monday, lgth Dccember, 2022 at 9.00 a.m.

were confirmed as a true record of proceedings, after being proposed by Sen.

Andrew Omtatah Okoiti, MP and seconded by Sen. Veronica W. Nduati, MP.

'l'hc minutcs of the 9th Sitting held on Monday, lgth Dccember,2022 at 2.00 p.m.

were confirmed as a true record of proceedings, after being proposed by Sen.

Andrew Omtatah Okoiti, MP and seconded by Sen. Catherine Muyeka Mumma,

MP.

'l'he minutcs of the I Oth Sitting held on Wednesday, I lth Janu ary, 2023 at 8.00 a.m.

wcre confirmed as a true record of proceedings, after being proposed by Sen.

Andrew Omtatah Okoiti, MP and seconded by Sen. Fatuma Adan Dullo, CBS, MP.

'l'hc minutcs of thc llth Sitting held on'l'hursday, l2th January,2023 at 8.00 a.m.

wcrc confirmcd as a truc record of proceedings, altcr bcing proposcd by Sen. Wakili

IJillary Kiprotich Sigei, MP and secondcd by Sen. Andrew Omtatah Okoiti, MP.

Page 2 of4
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a)

MATTERS ARISING FROM TIIE M INUTES OF
PREVIOUS MEETINGS

Under Min. No. 3612022 (Ex. Min. No. 28/2022), Members werc inlormed that a

response from the Independent Electoral and Boundaries Commission was yet to be

received on the Statement sought by Sen. Alexander Mundigi, MP regarding

delayed payments to transport service providers in Embu County during and after

the 2022 General Illections.

b) Under Min. No. 3712022, Mcmbers observed that thc draft Constitution of Kcnya

(Amendment) Bill promoted by Sen. Beth Syengo, MP was still pending before the

Committee. 'Ihe Committee noted that, due to the naturc of thc Bill and the necd to

secure broad-based support for its passage in the two I-louses, it would not be ideal

that the Bill be introduced as a Private Member's Bill. Consequently, Members

resolved to hold informal consultations with the promoter towards reaching an

agreement on how to proceed.

c) Under Min. No. 3812022, Members were informed that the I'arliamentary Powers

and Privileges (Amen<lment) Bill (Senate Bills No. 5 of 2022), and the Preservation

of Human Dignity and Enforcemcnt of Economic and Social Itights Ilill (Senate

Ilills No. 7 of 2022) wcre ready for consideration by thc Committcc oncc thc Senate

resumed from recess.

d) Under Min. No. 4212022, the Committce was informed that thc various draft Ilills
which the Committee resolved to sponsor would be scheduled lor considcration

once the Scnate rcsumed from reccss.

THE INDEPENDENT ELIICTORAL ANT)

BOUNDARIES COMMISSION (AMENDMENN BILL
(NATIONAL ASSEMBLY BILLS NO. 49 OF 2022)

f'he Committee resumed consideration of the Inflgpendent Electoral and Iloundaries

Commission (Amendment) Bill (National Assembly.iiittr No. a9 of 2022) and was taken

through the draft Committec amendments to the Bill.

Irollowing dclibcrations, thc Committcc approvcd thc tcxt ol'thc amcndmcnts as sct out

below -

CLAUSE 2

THAT the Ilill be amcnded by deleting clausc 2 and substituting therelor thc lollowing
new clause -
Amendrnent of the
!'irst Schedule to No.
9of20ll.

2. The Irirst Schedule to the Independent Illectoral and Boundaries

commission Act, 201I is amended in paragraph (1) by deleting sub-

Pagc 3 of4
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paragraph (2) and substituting therefor the following new sub-

paragraph -

(2)'l'hc Sclcction Pancl shall consist of -
(a) onc person nominatcd by thc Parliamentary Service

Commission;
(b) one person nominated by the Public Servicc Commission;
(c) two pcrsons of thc oppositc gcnder nominatcd by the majority

and minority political parties rcprescntcd in the I'}olitical Partics

I-iaison Committce at the national levcl;
(d) one person nominated by the I-aw Society of Kenya; and

(e) two persons of the opposite gender nominated by the Inter-

Religious Council of Kenya.

Sen. Cathcrinc Muyeka Mumma, MP registered reservations to the proposed Committec

amcndments, to the extent that the Parliamentary Service Commission would be entitled

to nominate one person to the selcction panel while the Inter-Religious Council of Kenya

would nominatc two. 'l'his was on the basis that the Parliamentary Service Commission,

being a political institution, should have been allowed to nominate two persons, to ensure

that there was once nomincc cach from either sidc of thc political divide.

MIN. NO.7612023 ADJOURNMENT

'l'hc Chairperson adjourned the meeting at twenty minutes past nine O'clock. The next

mecting was schcduled to be hcld on Wednesday, l8tl' January, 2023 at thirty minutes

past eight O'clock.

SIGNEI)

DA'I'E rs\n43e.83...
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H
I3TH PARLIAMENT IIST SESSION

F THE, TTIE ING
LEGAL AIRS AND IIUMAN IIIGIITS I-IELD ONON JUSTICE,

TH JANUARY 2023 A"r A.M. AT COMMI E ROOM 5. lsrSDAY. 12
INGS ON TIIE ZOOM O MEE, TINGRP ENT B

PLATFORM

PRE,SE,NT
1. Scn. Wakili Hillary Kiprotich Sigei, MP

2. Sen. Raphael Chimera Mwinzagu
3. Sen. Fatuma Adan Dullo, CBS, MP

4. Sen. I'lamida Kibwana, MP
5. Scn. Catherinc MuYeka Mumma, MP

6. Sen. Veronica W. Nduati, MP

7. Sen. Andrew Omtatah Okoiti, MP

WITII AI'OLOGY
1.

2.

Sen. Samson KiProtich CherarkeY,

Scn. William Cheptumo Kipkiror, CBS, MP
MP

SECRETARIAT
1. Mr. Charles MunYua
2. Ms. Lilian Waweru

3. Ms. I.ynn Aseka
4. Mr. Josphat Ng'eno
5. Mr. Constant WamaYuYi

6. Ms. Ndindi Kibathi
7. Mr. Joseph Otieno
8. Ms. Judith Aoka
9. Mr. John LekamPule

- Chairperson
- Vice Chairperson (Chairing)
- Member
- Member
- Member
- Membcr
- Member

- Membcr
- Membcr

- Senior Clerk Assistant
-Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Media Relations Officer III
- I{esearch Officer III
- Itesearch Officcr III
- Audio Officer III
- Audio Officer III
- Serjeant at Arms

MIN. NO.6712023 I'ITELIMINAITIES

The vice chairperson called the meeting to order at ten minutes past eight o'clock and

opened with a word of Prayer.
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MrN. NO.68/2023 ADO ON OF TIIE AGENDA

1'he agcn<Ia of thc mccting was adopted having been proposcd by Sen. Iratuma Adan

I)ullo, CIIS, Ml', ancl sccondcd by Scn. Catherinc Muyeka Mumma MP, as follows -
l. Praycr
2. Adoption of thc Agenda
3. Consideration of the Independent Electoral and Boundaries Commission

(Amendmenr) Ilill (National Assembly Bills No. 49 of 2022) - resumption

4. Any Othcr Ilusincss
5. I)atc of thc Ncxt Meeting and Adjournmcnt

MIN. NO.69/2023 THE INDEI'ENDENT ELE,CTORAL ANI)
I}OUNDARIE COMMISSION (A NT) I}ILL
(NATIONAL ASSEMBLY BILLS NO. 49 OF 2022)

l'hc Committcc resumcd considcration of thc Indcpendent lllectoral and Boundaries

Commission (Amendmcnt) Bill (National Assembly Bills No. 49 of 2022) and was taken

through a brief on thc question whether the Committec could propose an amcndmcnt to a

clause that was not in the original Bill as published.

1'hcrcupon, having notcd that this would leave thc Bill, once passcd, susceptible to legal

challcngcs in Court, thc Commitlec resolved to work within the cxisting composition of
sevcn mcmbcrs of thc sclection panel for commissioncrs of the IIlllC.

LJpon clclibcrations, thc Committcc resolvcd thal the Ilill bc furthcr amcnded -
a) at paragraph2(a), to reduce the nominees by the Parliamentary Service Commission

from two to one;

b) at paragraph 2(c), to providc for two persons to bc nominated by the majority party

and thc minority party; and

c) at parag raph 2(e), to reinstate the nominees by the Inter-religious Council of Kenya to

two, instcad of onc.

l'hc Committec taskcd thc Sccrctariat to finalize on the Committce Reporl and draft

amcndmcnts for consideration and adoption at the next meeting.

MIN. NO.70/2023 AD.IO NMENT

'l'hc Chairpcrson adjourncd thc mccting at fivc minutcs past ninc O'clock. 'l'hc next

mecting wis schcdulcd to be held on liriday, l3th January,2023 at cight O'clock.

SIGNIID: ..

l)A'l'll: ...
a
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I3T.II I,AIILIAMENT IIST. SESSION

E,

lTIl A
ON

PLATFORM

PRESENT
l. Sen. Wakili Hillary Kiprotich Sigei, MP

2. Sen. Fatuma Adan Dullo, CBS, MP

3. Sen. I-lamida Kibwana, MP
4. Sen. Catherine MuYeka Mumma, MP

5. Sen. Veronica W. Nduati, MP
6. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITH APOLOGY
l. Sen. Raphael Chimcra Mwinzagu
2. Sen. Samson Kiprotich Chcrarkey, MP

3. Sen. William Chcptumo Kipkiror, CIIS, MP

ING CO
HTS

zoo

- Chairpers on (Chairing)
- Member
- Membcr
- Member
- Member
- Member

- Vice Chairperson
- Member
- Member

EE
YFFL

Y
ST

SECRETARIAT
l. Mr. Charles MunYua
2. Mr. Moscs KenYanchui
3. Ms. I-ilian Waweru
4. Ms. I-ynn Aseka
5. Mr. Josphat Ng'eno
6. Mr. Constant WamaYuYi

7. Mr. Joseph Otieno
8. Ms. Judith Aoka
9. Mr. John LekamPule

- Senior Clerk Assistant
- I-egal Counsel I
-Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Media Relations Officer III
- Research Officer III
- Audio Officer III
- Audio Officer III
- Serjeant at Arms

MIN. NO.62J2023. I'RELIMINARIES

The meeting was called to order at twenty-nine minutes past eight O'clock followed by a

word of prayer bY the ChairPerson.
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MIN. NO. 63/2023 ADOI'TION OF THE AGENDA

'fhe agenda of the meeting was adopted having been proposed by Sen' Catherine Muyeka

Mumira, Mp and seconded by Sen. Ifamida Kibwana, MP, as follows -

l. Praycr
2. Adoption of thc Agcnda

3. Confirmation of Minutes of thc Previous Meetings

4. Mattcrs arising from Minutes of the Previous Meetings

5. Consideration of the Independent Electoral and Boundaries Commission

(Amendment) Ilill (National Assembly Bills No. 49 of 2022) - resumption

6. Any Other lJusiness

7. Date of the Next Meeting and Adjournment

MIN. N 6412023 CONFIRMATION OF MINUTES OF THE PREVIOUS

MEETINGS AND MATTERS ARISING

Confirmation of thc Minutes of thc prcvious meetings was deferred'

MrN. NO.6sl2023 TIII,I INI) ENT ELEC RAL ANI)
ES B

ON EM LLN 2

'l'hc Committcc rcsumcd considcration of the Indcpendent lllectoral and Boundaries

Commission (Amendmcnt) Ilill (National Assembly Bills No. 49 of 2022) and was taken

through the text of the proposed amendments arising from the previous meeting'

On the proposcd nominccs by the Political Parties Liaison Committee, Members resolved

that the text be further amcnded to provide that the nominees would be persons

reprcsenting thc two parties constituting the majority paAy and minority party during that

term.

'l'hc committce was thcn taken through the submissions by the Kenya conference of

Catholic Ilishops (KCCI]) whercby fCCn had proposed the inclusion, in the selection

panel, of nominces rcprescnting civil society, faith-based organizations and non-

parliamentary parties; urd, further, that the two slots allocated to the Inter-Religious

Council of Kenya bc increased to thrce to enable the representation, in the selection

panel, of persons from different faiths.

'fhereupon, noting that this proposal would necessitate expanding thc membership of the

selection panel from thc currenl seven members to at least nine members, the Committee

resolved ihut u bricf be prepared on the question whether the Committee may propose

amendments to a clause that was not part of the original Bill.
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ADJOUITNMENT

Chairperson adjoumed the meeting at sixteen minutes past nine O'clock. The next

was scheduled to be held on ThursdaY, l2th January,2023 at eight O'clock.

GNED:

M, DA.esLe.
TI'
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H
I3TH PARLIAMENT IlST SESSION

S OF THE NINTH SI G OF TII STANDIN COMM EON
GAL ANI) RI ELD O Y I TII

BER2022 AT 2.00 P.M. T WINDSO HOTEL, IN KIAMI}U TYDECEM

PRESENT
l. Sen. Wakili Hillary Kiprotich Sigei, MP

2. Sen. William Cheptumo Kipkiror, MP

3. Sen. Catherine MuYeka Mumma, MP
4. Sen. Veronica W. Nduati, MP
5. Sen. Andrew Omtatah Okoiti, MP

AI}SENT WITI{ APOLOGY
l. Sen. Raphael Chimera Mwinzagu
2. Sen. Fatuma Adan Dullo, CBS, MP

3. Sen. Samson Kiprotich Cherarkey, MP

4. Sen. Hamida Kibwana, MP

SECRETARIAT
l. Mr. Njcnga Njuguna
2. Mr. Charles Munyua
3. Mr. Moses Kenyanchui
4. Ms. I-ilian Waweru
5. Ms. Lynn Aseka
6. Ms. Ndindi Kibathi
7. Mr. James Wanga
8. Ms. Joyce Chelang'at
9. Mr. John I.ekamPule

- Chairpers on (Chairing)
- Member
- Member
- Member
- Member

- Vice Chairperson
- Member
- Member
- Member

- Director, Govemance and Accountability Committee

- Senior Clerk Assistant
-Legal Counsel I
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Procurement Officer III
- Audio Officer III
- Serjeant at Arms

MIN. N 5812022 PRELIM ES

The meeting was called to order at ten minutes past two O'clock
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MIN. NO. 59/2022 ADOPTION OF THE AGENDA

The program of the meeting was adopted having been proposed by Sen' Veronica W

Nduati, tvtp and secondcd uy scn. catherine Muyeka Mumma, MP, as follows -

1. Prayer
2. Adoption of the Agenda

3. Consideration of the Independent Electoral and Boundaries Commisston

(Amendment) Ilill (National Assembly Ilills No. 49 of 2022) - resumption

4. Any Other Busincss
5. I)atc of thc Next Meeting and Adjournment

MIN. NO.60/2022 THE INI) ENT E CTORAL ANI)

2022

'l'he Committee resumed its consideration of the Independent Electoral and Boundaries

Commission (Amendment) Bill (National Assembly Bills No. 49 of 2022)'

'l'hereupon, the Committee was taken through and considered the submissions received

from -
a) 'l'he I{cgistrar of Political Parties;

b) 'l'he Council of County Governors;

c) 'I'he National Gender and Equality Commission;

d) 'l'he County Asscmblies F-orum;

c) National Youth Council;
l) Katiba Institutc; and

g) Iiliud Matindi.

The Committee procceded to deliberate on the key issues arising from the stakeholder

submissions on thc Bill, namelY -
i) IIow to cnsurc that the selection panel complied with the dictates of the High Court

Judgmcnt in Pctitio n 11364 of 2O2O - Okiya omtatah okoiti v Attorney General & 5

Others;
ii) Ilow to cnsure that the selection panel is compliant with Article 27(8) of thc

Consritution on thc two thirds gcnder principle;

iii) IIow to addrcss concerns on thc suitatility of the Political Parties I-iaison committce

(PI'LC) to nominatc a member to the selcction panel, noting -
a) thc PPI.C compriscd political parties, the IEIIC and thc OI{PP, which presented

potential conflicts of interest particularly on the part of the IEBC;

by ihe ppl-C existed at the national level and the county level, and the Bill did not

clarify which level would undertake the nomination to the selection panel;
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c) the ppLC was a forum for dialogue, and it was not anticipated in the Political

parities Act that the PPLC would be called upon to make nominations as proposed

in the Bill; and

d) the foreseeable difficulty that would arise in the PPI,C trying to agree on a single

nominee to the selection Panel.

) The need for uniformity/consistency in the drafting language of the Bill'

from the deliberations, the Committee resolved that amendments be drafted to the

il l, as follows -
paragraph (c) be amended to increase the number of nominees by the PPI-C from one

to two;
paragraph (c) be further amended to clarify that the nomination would be done by the

pofitl"ui purti.r - that is, excluding IEBC and ORPP - who are members of the PPI,C

at the national level; and

) paragraph (e) be amended to reduce the nominees by the Inter-Religious Council of

Kenya from two to one.

Committee therefore directed that the Secretariat procecds to draft the amendments

the draft Report on the Bill for consideration at the next meeting.

MIN. NO. 6112022 ADJOURNMENT

The Chairperson adjourned the meeting at loAy minutes past three O'clock. 'l'hc next

meeting will be held on notice.

SIGNIi,I)
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I3TH PARLIAMENI' IIST SESSION

MINUTES OF THE EIGHTH SITTING OF THE STAN DING COMMITTEE ON

. LEGAL AFF IRS AND HUMAN IUGHTS LD ON MO Y. l9'I'rrJUSTI
DECEMB ER 2022 AT 9.00 A. . AT WINDSOR HOTE,L. IN KIAMBU COUNTY

PRESENT
l. Sen. Wakili l{illary Kiprotich Sigci, MP

2. Sen. William Cheptumo Kipkiror, MP
3. Sen. Catherine Muyeka Mumma, MP
4. Sen. Veronica W. Nduati, MP
5. Scn. Andrew Omtatah Okoiti, MI'>

ABSENT WITH APOLOGY
l. Sen. Raphacl Chimera Mwinzagu
2. Sen. Fatuma Adan Dullo, CIIS, MP
3. Scn. Samson Kiprotich Cherarkey, MP
4. Sen. Ilamida Kibwana, MP

SECIIETARIAT
l. Mr. Njcnga Njuguna
2. Mr. Charles Munyua
3. Mr. Moses Kenyanchui
4. Ms. l,ilian Waweru
5. Ms. Lynn Aseka
6. Ms. Ndindi Kibathi
7. Mr. James Wanga

8. Ms. Joyce Chelang'at
9. Mr. John LekamPule

- Chairpers on (Chairing)
- Member
- Member
- Member
- Member

- Vice Chairperson
- Member
- Member
- Member

- Director, Govcmance and Accountability Committee

- Senior Clerk Assistant
-Legal Counsel I
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Procurement Officer III
- Audio Officer III
- Serjeant at Arms

MIN. NO.53/2022 I'RE ARIES

f'he meeting was called to order at ten minutes past nine O'clock followed by a word of

prayer by the Chairperson.

Page I of3

(

06

F6 Serr



I

a

Thc agenda of thc mccling was adoptcd having been propo'sed by Sen' Vcronica W' Nduati'

Irrtp aId sccondcd by Sen. Cathcrinc Muycka Mumma' MP' as follows -

MIN .NO )', ADOI'TION OF THE AGENDA

Prayer
Adoption of thc Agenda
Conirrmation of Minutes of the Previous Meeting

Matters arising from Minutes of the Previous Mccting

Consideration of the Independent Electoral and Boundaries Commission

(Amendment)l]ill(NationalAssemblyBillsNo.49of2022)
Any Other Business

I)atc of the Next Meeting and Adjoumment

L
2.

J.

4.

5.

6

7

MIN. NO.5s/2022 CO TI OFM OF E PRE OUS

tl RS

Confirmation of thc Minutes of thc 5tn,6'n and 7th Sittings held on Tuesday,6th Decembcr,

2022 was dcfcrrcd to thc next meeting.

MIN. NO.56/2022 TI{II INDEPENDI'NI' ELE RAL ANI)
ION

2022

'l'hc Committcc commcnced substantive consideration of thc Indcpendent []lcctoral and

Boundarics commission (Amendment) Ilill (National Assembly Bills No' 49 of 2022)'

I'hcreupon, thc Committee was taken through and noted-- 
-

a) the iudgmcnt of thc Iligh Court in Pctiiion g364 of 2O2O - Okiya Omtatah Okoili V

Itforney General & 5 Others, which necessitated thc proposed amendments; and

b) the I)iglst on thc tlill, incorporating the introduction, background and overview of thc

rlill.

'l'hc Committee deliberated on the matter at length and observed that -
i) therc was necd to have a balance in the seleciion panel in terms of members nominated

to represent political interests via-a-vis those who werc expected to be politically

neutral;
ii) the sclection panel, once constituted, should act independently of the nominating

entities;
iii) there was need to ensure gender balance in the composition of the selection panel; and

iv) where provision *u, *ud" for nomination of members of the selection panel by

politicai parties, then the process ought to be clarified in law so as to avoid paralysis

whencver the need to nominate members to the panel arose.
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ADJOUITNME,N'I'

Chairperson adjourned the meeting at thirty minutes past twelve O'clock' 'fhe

would reconvene on the same date and venue at two O'clock'

GNED:

TE
Ltl D1-, ?--ozg
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I3TII I'AIILIAMENT IIST SESSION

F TT F
HUMAN RIGHTS HELD ON TUESDAY. 6rll

JUS CE. L AFF ANI)
AT E

COUNTY

PRESENT
a Sen. Wakili Hillary Kiprotich Sigei, MP

2. Sen. Raphael Chimera Mwinzagu, MP

3. Sen. Fatuma Adan Dullo, CIIS, MP

4. Sen. Hamida Kibwana, MP

5. Sen. Catherine MuYeka Mumma, MP

6. Sen. Veronica W. Nduati, MP

7. Sen. Andrew Omtatah Okoiti, MP

AI}SENT WITH AI'OLOGY
1. Sen. Samson Kiprotich Cherarkey, MP

2. Sen. William Cheptumo Kipkiror, CBS, MP

SECRETARIAT
l. Mr. Njenga Njuguna
2. Dr. Johnson Okello
3. Mr. Ahmed Odhowa
4. Mr. Charles MunYua

5. Ms. MercY fhanji
6. Mr. Moses KenYanchui
7. Ms. Lilian Waweru

8. Ms. Lynn Aseka

9. Mr. JosPhat Ng'eno
10. Ms. JoYce Chelang'at
I l. Ms. Ndindi Kibathi
12. Mr. Constant WamaYuYi

13. Mr. KennedY Owuoth
14. Mr. John l-ekamPule

- Chairpers on (C hairing)
- Vice Chairperson
- Member
- Member
- Member
- Member
- Member

- Membcr
- Member

- Director, Governance and Accountability Committees

- Director, Legal Services
- Principal Clerk Assistant II
- Senior Clerk Assistant
- Senior Legal Counsel
- Legal Counsel I
- Legal Counsel II
- Clerk Assistant lll (T'oking Minutes)

- Media Relations Officer III
- Audio Officer III
- Research Officer III
- Research Officer III
- Fiscal AnalYst III
- Serjeant at Arms
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MrN. NO.4612022 PRIi ARIES

'l'hc mccting was callcd to ordcr at thirty minutes past two O'clock.

MIN. NO. 4712022 ADOPTION OF THE AGE,NDA

'l'hc agcnda of thc mccting was adopted having been proposcd by Scn. Catherine Muyeka

Mumma, MP and seconded by Scn. Ilamida Kibwana, MP, as lollows -

l. Prayer
2. Adoption of thc Agenda
3. Consideration of -

a) thc Independent Illcctoral and Boundaries Commission (Amendment) Bill
(National Assembly Bill No' 42 of 2022)

b) the Citizens Accountability Audit by the Auditor-General on Public

Participation in the County Budget Making Process

c) the Parliamentary Joint Ad FIoc Committee on a Legislative Proposal to

Amend thc Constitution to Ilntrench Certain Spccializcd Funds

4. Consideration of thc Induction and Work Planning Retrcat lor thc Committee

(Committee Paper No. l9)
5. Any Other Business

6. Date of the Next Mceting and Adjournment

MrN. NO.48/2022
.I'IIE INDEPENDENT T]LECI'OITAL ANI)
I}OUNDAITI COMMISSION (AME,NI) MEND BILL
(NATIONAL ASSEMI}LY BILL NO. 42 OF 2022

l'he Committee was informed that the Independent Electoral and Iloundaries Commission

(Amendment) Bill (National Assembly Ilill No. 42 of 2022) was passed by the National

Asscmbly on Thursday, I't l)ecembcr 2022 and referred to the Senate for consideration.
'l'he l;irsi Reading of thc Ilill was schcduled to be donc during thc Special Sitting of the

Scnatc proposed to be held on'l'hursday, 8th December, 2022.

'l'he Committee resolved that, upon Irirst Reading of the Ilill, a newspapcr advertisement

inviting stakeholder submissioni thereon be published on Irriday. 9'h December 2022.

MrN. NO.4912022 T]{E CI ACCO AI}ILITY AUDIT BY TIIE
R ON TICIP

IN TIIE COUNTY BUDGET MAKING PROCESS

'l'he Committec was informcd that the captioned Report was tabled in the Senate on 23'd

Novcmbcr 2022, whercfore it was committed to the Standing Commitlee on Finance and

Budget and the Standing Committee on Justice, Legal Affairs and IIuman Rights. The

Committees were direited to scrutinize the Report and make observations and

recommendations, by way of a report submitted to the Senate, within 60 days'
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The committee considered the matter and resolved that a dctailed Paper on the matler be

f..pu."d for consideration by the Committee, noting that the findings and observations

thereon would be relevant to the Committee in considering the Public Participation Bill'

The Committee was informed that the Parliamentary Joint Ad Hoc Committee was

established by concurrent resolutions of the National Assembly and the Senate as adopted

on24thNovember 2022 and l't Decemb er Z)2},respectively. In the case of-the Senate, the

nine Members of the Standing Committee on Jusiice, Legal Affairs and l{uman Rights

were all members of the Parliamentary Joint Ad I{oc Committcc, where they would be

joined by four other Senators.

Members were further informed that, following consultations with the Co-Chairperson on

the National Assembly side, the first sitting of the Parliamentary Joint Ad I-Ioc Committee

would be held on wedne, day,7'h December 2022 at I 1.30 am, in the Mini chamber at

County IJall.

To prepare for the joint meeting, the committee resolved that a briefing for the Senate

members of the loint ad Hoc committee be held at the same venue at I l'00 am'

MIN. NO.50/2022 THE P ARY JOINT AD HOC
lrR L

Nt) C TITUTI TO CH

EITT

MrN. NO.51/2022 INI) CTION w I'LANNING TREAT R

TIIE COMMI E,E

Members were briefed on two key changes relating to the Induction and work Planning

Retreat for the Committee, namely, thc rleduction of working days lrom three to two' and

thc change of venue from Mombasa to Naivasha. Arising from this, two sessions where the

Committee was to meet with non-state actors had been dropped Uot't6eJ'etrealpgtgg1'

The Committee considered the matter and resolved to hold a onc-day mceting with the non-

state actors prior to the induction and work-planning retreat.

MIN .NO ADJOURNME,NT

The Chairperson adjoumed the meeting at ten minutes to four O'clock' 'l'he next meeting

will bc held on noticc

SIGNE,D:
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Appendix 2:

The Independent Electoral and Boundaries Commission

(Amendment) Bill (National Assembly Bills No. 49 of
2022), as passed by the National Assembly and referred to

the Senate



RBPT]BT,IC OtI KIINVA

PARLIAMEITT

NATIOhIAf, ASSEMBLY B[I,I,S
(Bitt No. ae $ 2022)

.I'I{ E INDTI PENDEN'I- fi f, T].C'I-ORAI, A N I)
BOTINDARIES COMMISSTON
(AMENDMBNT) BILL,2022

(A [till puhlishcd iu thu Kcuya (iazsttc Supplcntcnt No. 174 ol'2022 antl passcd

by the Natirxral Assentbly, witltotu antr:ndlrtents, otr l)ecctrrtrer l'', 2022)

N.A. iBlNo- 4912022



t

l::l() lhc lndeptndent I'.lclotul und lJoun Lrtts ( ttnnt.'srun l.lntnimtnt) Ril|, 2il2

l22t)

TTIE INDEPENDEN'[ TiI,E(]TORAT, ANI)
BOUNDARIES COnTMISSION (AMt NDM F,NT)

*ilL,L,,21122

A Bill for

AN A(l'f of Parliament to amend the lndcpendent
Electoral ilnd lirun(laries (lommission Act anrl for
connectcd purpo.ces

[,NA(]'[tr.D hy Parliamcut o[ thc Rcpublic of Kenya,
as filllows-
l,'t'his Act may be citcd as thc lndcpcndcnt [:lcc:toral

arrd tlrruntl aries Comnti ssion (Amendmcnt) Act. 2022.

2. "fhe Fin;t Schedule to the Independent Fllectoral and
Boundarics Comrnission Act. 201 I is amcnded in paragraph
(l) try dclcting sutr-parirgraph (2) and substituting therctbr
thc lirllowing neu, sub-paragraph-

"(2) The selection panel shall consist of-
(a) onc man and one wonlan, nominatcd by thc

Parliar"ncttlary Scrvicc Clotnnr ission;

(b) oue ptrson nominated by the Public Service
Cotnntission;

(c) one person nominated by llre I'}olitical
Partics Liaison Clommittec;

(d) one person nontinated by thc Larv Socicly
o{ Kcnya; and

(c) t'rvo pcrrions nottrinatcd by the lntcr-
religiorrs Clounc:il of Kenya."

Sftort ritlc.

Amcndrncnl ()f
tlrr' Iu:t Schtdulc
kr \o. rl ol'lU I I .
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Speaker lssernbly

I

).he ttultpt:rlcnt l'.\c,*trul untl llot:it;iunl,s {lntml.von l.'lnenlmett!) }lill. )l}::

I certily that thi.s printcd intprcssion is a true copy of tlre Bill passeti
lry tlre National r\sscmbly on Thursday, I" l)ccembcr.2$22.

121I

(le.rk the Nutionul Assent

Endorsed for prcscntation to tlrc Senate iu accordance with tlte provtstons

of Stapding Ortlcr 142 of the National Assemhly Standilg Ordcrs.

rN't'El) l.l ,E rt r:N tt
P
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Appendix 3:

Message dated 2"d December, 2022 from the National

Assembly conveying the Bill to the Senate



Deccmbcr 8, 2022 SENATE DEBATES

Wc pridc oursclvcs in being the largest economy in llasl and Ccntral Africa. Wc
have a good country. It is our prayer that we will keep it going. Wc only havc a small

amount compared to Colorado of about US$210 billion GDP. I'lowever, we hopc that wc
can grow our economy better.

I hopc that Dcnver and Nairobi cities can become sister cities. I know that used to
be thc casc many years ago.

I thank you for your timc and I hope you will enjoy.
The Speaker (l'lon. Kingi): Hon. Senators, I do have two Messagcs to delivcr to

you.

MESSAGES FROM THE NATIONAL ASSEMI}I,Y

Pnssn<;n or rrl CouN'rv GovrRNIvnN'rs ADDll'toNAL
Ar.r,ocAlroNs (No.2) Btt-t-, (StNarE BILt-s No.4 ot 2022)

The Spcaker (l-lon. Kingi): Hon. Senators, I wish to report to thc Scnatc that

pursuant to Standing Order 46(3) and (5), I rcccivcd the following Messagc l'rom thc
Spcakcr oIthc National Assembly regarding the passage by thc National Asscmbly oI thc

County Govcrnments Additional Allocations (No. 2) Bill (Senatc llills No. 4 of 2022).
'l'hc Mcssagc which is dated'lhursday, l't Dccembcr,2022 was rcccivcd on 2nd

Deccmbcr, 2022, whilc thc Senate was on recess and was transmitted to all Senators on

Monday, 5th l)ecemb er, 2022.
Pursuant to the said Standing Order, I now report the Mcssage-
"PURSLJAN'I'to thc provisions of Article I l0(4) of thc Constitution and Standing

Ordcr No.4l of thc National Asscmbly Standing Orders, I hcrcby convcy thc following
Messagc from thc National Asscmbly-

WI IDI{llAS, thc Scnate considered the County Govcrnmcnts Additional
Allocations (No.2) Ilill (Scnate Bill No.4 of 2022) on 22"d Novcmbcr, 2022 and

thcreafter rcfcrrcd the Ilill to the National Assembly for considcration pursuant to thc
provisions of Articlc I l0(4) of thc Constitution;

IrtJIt'l'llllR WIlllRIlAS, thc National Asscmbly considcrcd thc said Ilill on

Wcdncsday, 30th Novcmbcr 2022, and passed it on'l'hursday, lst Dcccmbcr 2022 without
amcndmcnts and in thc form passed by the Senate;

NOW 'l'llllR.llFORIi, in accordancc with the provisions of Articlc ll0 of thc

Constitution and Standing Ordcrs 4l(l) and 144 of the National Asscmbly Standing

Ordcrs, I hcrcby convcy thc said dccision of thc National Asscmbly to thc Scnatc."
llon. Scnators, I havc transmitted thc Bill to Ilis llxccllcncy thc Prcsidcnt lor

Asscnt.
I thank you.

PASSAGIT ot,I't nt INoltpnNonNT ELECToRAt. AND BouNnanttls CoMM ISSIoN

(AH,lr:Nr>rvrN'r') []u.r., (Nnl'roNal- Assnrunt.v t]ll,l,s Ntl.49 ot'2022)

Ihc Speakcr (llon. Kingi): I'lon. Scnators, I wish to rcport to thc Scnatc that
pursuant to Standing Ordcr 46(3) and (5), I rcceived the lollowing Mcssagc from thc

Disclaimer.' T'he electronic version of the Senate Llansard Report is for iffirmalion purposes

only. A cerirted version ofthis lleport can be obtainedfrom the Ilansard liditor, Senate.

4
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Spcakcr of thc National Asscmbly rcgarding the passage by the National Assembly of the

Indcpcndcnt lllectoral and []oundaries Commission (Amcndment) Bill (National

Asscmbly Ilills No. 49 o12022).
'lihc Mcssagc which is datcd Friday, 2nd Decembcr,2022, was receivcd on

Monday, 5tl' [)cccmbcr,2022, whilc thc Scnate was on rcccss.

Pursuant to thc said Standing Order, I now report the Mcssagc-

"PLJI{SUnN'l'to thc provisions of Standing Ordcrs 4l(l) and 142 of the National

Asscmbly Standing Ordcrs, I hcrcby convey the following Message from the National

Asscmbly-
WIllil{lin S thc Indcpcndent Electoral and []oundarics Commission

(Amcndmcnt) Ilill (National Assembly llill No. 49 of 2022) was publishcd vidc Kcnya

Gazelc Supplcment No.l74 of 2nd November 2022, as a Bill proposing to amcnd the

Indepcndcnt lllcctoral and Boundaries Commission Ac! 201I to change thc composition

of the Selcction Panel that ovcrsees the filling of vacant positions in thc Indcpendent

Illcctoral and Iloundarics Commission;
ANI) WItliRllAs thc National Asscmbly considercd thc llill in all stages and

passcd it on'l'hursday, I)cccmbcr l, 2022 without amendments, in thc lorm attached

hcrcto;
NOW 'l'llllRItFORIl, in accordance with the provisions of Article I l0(a) of thc

Constitution and Standing Ordcr 142 of the National Assembly Standing Ordcrs, I hcrcby

refcr thc said llill to thc Scnatc for consideration."
Ilon. Scnators, Standing Ordcr 163 requires that a Ilill originating in thc National

Asscmbly bc procccdcd with by thc Scnalc in the samc manncr as a llill introduccd in thc

Scnatc by way ol- I;irst l{eading in accordancc with Standing Ordcr No.l44.
As you may havc obscrvcd, the Independent Illcctoral and lloundarics

Commission (Amcndmcnt) tlill (National Assembly Ilills No.49 of 2022) has bccn listed

in today's Order papcr to bc rcad a F-irst'l'ime.
I thank you.
Ncxt Ordcr

BILLS

First Reading

'l't ttr lNltIt't,Nt)liN l' I]t.tlc'ronal AND IJoLJNDARII]s CoMMISSIoN

(AvrNuvtlN'l') tlll.l., NnltoNal AssErvtst,v Illt.t.s Ncl. 49 or2022

'I'hc Speakcr (llon. Kingi): 'l'hc Scnate Majority Lcadcr, you havc you can

procccd.
('l'hc Clerk consultetl the Speaker)

I'I'hc Spcakcr (llon King)l
Ncxt ordcr.

Disclaimcr.. \'he electronic version of the Senote llansard Reporl is for information purposes

only. I certiJied version ofthis Report can be obtainedfrom the llansard Editor, Senate.

I
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Appendix 4:

udgment ofthe High Court in Constitutional Petition E364

f 2O2O: Okiya Omtatah Okoiti v Attorney General & 5
thers, delivered on 29th November, 2021
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Okoiti v Attorney General & 5 others (Constitutional Petition 8364 of 2O2O)

[2O2]) KEHC 439 (KLR) (Constitutional and Human Rights) (29 Novembcr 2O2l) (Judgment)

Okiya Omtatab Okoiti u -tlttorney General, National ,4sscmbly Senatc, Parliamentary

Scruice Oomnussion, Lau Socrct.y of Kcnla A Intcr-l?cligious Council oJ'Kenya

Ncutral citation: [2021.1 KIil I(] 439 (KLR)

REPUBLIC OT KENYA

rN'r'HE HIGH COURI'AI'NATROBI (MILIMANI LA\v COURI'S)

CONSTI'IT'IIONAL AND HUMAN RIGI I'I'S

CONSTI'TUTIONAL PEI'IIION E3 64 OF 2O2O

AC MRIMA, J

NOVtsMBRk29,202l

BITSTIiEN

OKIYA OMTATAH OKOITI P[I'I'TIONER

ANf)

ATT'ORNI]Y GENERAL

NI\I'IONAL ASSEMBLY

1S'I RIISPONDIIN'I'

2,., RISPONDI]N't'

3RT' RIiSPONDI]N'I'

4','' RI.]SPONDIiN'I'

5',.'' RTiSPONDEN'I'

6,,,RITSPONDIiN'I'

PARLIAMEN'I'ARY SERVICI COMMISSION

LA}/ SOCIE'I'Y OF KENYA

IN'I'ER-RELIGIOUS COUNCIL OF KENYA

Sbction Z(z)(e) of the Indepcndent Electoral and Boundaries Commission Amendment Act, on the

nbmination by the Parliamentary Service Commission of 4 out of 7 members of the selcction panel

for thc appointmcnt of thc Indcpendent Electoral and Boundaries Commission, is unconstitutional.

Rleponed by RibiaJohn

Slatates - tntcrprctation of'statutcs - PrinciPlcs tbat guidcd tbc court in intcrprctation of statutcs - what princ

ip(cs dt:d tbe court const)tlcr in intcr?retin.q tbc Constitution; intcrprctin{ statutory ?rouisions; and, intcrprcting

stLrutory prouision ws-i-uts constitutional proolsions - what ltrinciplcs wcrc applicablc ln constructiln of statatcs.

COnstitutional Law - Lcgislature - independent commissioru - Parliamentary Sertice Commission - powers of
Plrliament uisi-uis tbe Parliamcntary Serutlce Commission - wbetber Parliament and tbc Parliamcntary Seruice

Clmmissnn uerc thc same entity - wbethcr tbe Parliamentary Seruice (lommission\ role of prourdingseruices

arld facilitrcs to ensare tbe (fiucnt and eficctiuc functioning of Parliame nt rntcr alia made rt a rubordinatc of
Parliament - ubat was tln role of tbc Parlian'tcntary Scruice Commtssion - Constttutron of Ken1a, 2010, article

233; Independent Elcctoral and Boundaries Commitsions llmendme nt -4ct Na 18 of 2020 xctrons 2(2)(a) and j.
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Constitutional Lau - separation of powcrs - independence of constitutional commissions - wbcre Parliament

passerl a law granting tbc Parliamentary Seroicc Commission tbc power to aPPoint I out of 7 members in

tbc rclcctton panel tln cbarge of nominating candtdates for a??ointmcnt as commissioncrs of constitutional

commissions - wbetbcr Parliamcnt in cnacting the IEBC Amendment Act uiolated tbe PrinciPle of separation

of poue rs - wbetbcr Parliame nt e rred in lcgislating for one organ to occt4Pl I out of 7 slots in the selection panel

io nominate pertons to be appointed as cornmissioncrs of indepcndcnt commissions - wbctber a sclection panel

ubicb batl majority of its members nominated by one entity could pass tlte tbrcsbold o.f being portrayed as

indepcndcnt ancl-fatr - ubetber, witb an elcction 5 montbs away, tbe court could order tbat the sclection panel tbat

appointcd commrssioners of tbe Independenr llleuoral and Boundaries Commission uas illegally constitutcd and

orderfor thc re-composition of tbe selection panel and tbe nulltfcation of tbc appzintnTent of tbe commissioncrs

- Constitution of Kerya, 20l0,articles 10, 38, 127(6), 250 and 25j; Indcpendcnt lilectoral and Boundaries

Commissions Amendment,4ct, No. 18 of 2020, sectnns 2(2)(a) and 3.

Constitutional Lau - constitutlonal timclines - timelines on tbc gencral clcctions - Poucr of tbc court to uary

constitutional timelines - uherc tbe Iligh Cuurt was expcaed to nullify tbe appointment of commissioners of the

Independent Elcctoral and Boundarics Comntission months before a general election - wbere sucb a measure

woulcl baue the ffict of altenng tbe constitutronal timelines to bost a general election ' wbetber constitutt)onal

timelines could be uaried - ubctber tbc High Court could stoP or t)ary a timcline set out in tbc Constitution'

wbethen witb an clcction 5 montbs auay, tl)e Iligb Court could order tbat the selection panel tbat appointcd

commissioncrs of tbe Indepcndcnt lllcctoral and Boundaries Commission was illcgalQ constituted and order

.[or tbc rc-cornpostttlon of tbc sclection panel and tbc nullifcation of tbc appointment of tbc commisstloncrs -
Constitutton of Kenya, 2010, articles 10, 38, 127(6) and 250.

Constitutional Lau - fundamcntal rigbx and frcedoms - igbt to cqaalit.y - freedom from discriminattlon

- nattlonal ualues and prrnciples - rulc of lau - wberc a lau was bcing contestcd for not following tbe rale

of law - scctton 2(2)(a) and 3 of tbc ILBC /lmcndmcnt .1lct tbat prouidcd for a selcction pancl to nominatc

cancliclarcs for appointmcnt as commlssioncrs would baue 4 of ix 7 paneltsts appoint:ed b.y tbe Parliamentary

Se rtticc Oommisst)on - wbctbcrsuclt prouisions uas unconttitutional to tbe cxtcnt tbat it uiolated the igbx to cqait\,

equalitl, non-cliscriminatt)on andfairnes and uiolated politt)cal rigbx of Kenlans - ubetber such prouision was

unconttitqtional to tbe cxtent that it infringed tbe rule of lau, tDar an abuse of powe r, uiolated thc indepcndence

of constitutional commissions - Constitution of Kcnya, 2010, article 10, 27 and 253; Independent Elcctoral and

Boundarics Commissions.tlmcndmcnt tlct, No. 18 of 2020, scctions 2(2)(a) and 3.

Brief facts
'l'hc pcririoner impugncd scctions 2(2)(a) and 3 of the Indcpendent Ijlcctoral and Boundaries (lommissions

Amcndmcnt Act No. 18 of 2020 (IEBC Amcndmcnt Act) on grounds that it unconstitutionally assigncd four

out of rhe seven slors in the selection panel for the selection of the nominees for the appointment of members

of rhc IIiBC (the sclccrion pancl) ro the Parlianrcntary Service Commission (PSC). 'l'hc petitioner contended

that thar sccrion 3 of thc IEBC Amcndment Act unconstitutionally assigned the PSC with administrative

responsibilities of co-ordinating thc Il:llC Commissioners'recruitme nt Process and at the same time, the same

body, was vcsted wirh thc dury of appointing Four n'rcmbers of the sclcction pancl.

'l'hc petitioner contended rhat thc impugned provisions violatcd thc rulc of law, the principlcs of separation

of powers and further conrended that Parliament in enacting the II:BC Amendment Act abused its power and

failcd to adhcrc to rhc principle ofgood govcrnancc.

Issucs

i. !flhat principlcs did the court consider in:

L lnrerpreting the constitution?

2. Intcrpretingstatutoryprovisions?

3. Intcrprctingsratutoryprovisionvis-i-visconstitutionalprovisions?

ii. Whar principlcs wcre applicable in thc construction of statutcs?
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'Whether Parliament and the Parliamentary Service Commission werc the same entity.

Whcthcr thc Parliamcntary Service Commission's role of providing scrviccs and facilidcs to cnsurc the

cfHcient and efFective functioning of Parliamcnt inter alia made it a subordinatc of Parliament.

What was the role of the Parliamentary Service Commission?

Whethcr Parliament in cnacting the IEBC Amendmcnt Act violatcd thc principle of separation of

POwers:
Whethcr scctions Z(Z)(a) and 3 oFrhe IEBC Amcndment Act that provided For a sclcction pancl to

nominate candidatcs For appointmcnt as commissioncrs would havc 4 of its 7 panclists appointcd by

thc Parliamcntary Scrvicc Commission were unconstitutional to the extent that it infringed rule of law,

was an abusc of powcr, violatcd rhc independcncc of constitutional comnrissions.

Whcthcr sccrions 2(2)(a) and 3 of thc IIIBC Amcndmcnt Act that providcd For a sclcctior.r pancl to

nominate candidates for appointment as commissioncrs would have 4 of its 7 panelists appointed

by thc Parliamcnrary Scrvice Comnrission was unconstitutional to thc cxtcnt that it violatcd cquity,

equaliry, non-discrimination and fairncss and violatcd political rights of Kcnyans.

Whethcr Parliamenr erred in lcgisladng one organ to occupy 4 our of 7 slots in thc sclcction panel to

nominatc persons to bc appointcd as commissioncrs of an indcpendcnt commission.

Whcthcr thc High Court could stop or vary a timclil'rc sct out in thc Constitution.

Whether a sclecrion panel which had majority oFits mcmbcrs nominated lry onc entity could pass the

thrcshold ofbeing portraycd as indcpcndcnt and Fair.

Whcther a court could grant a specific rclief when the relicf had not bccn pleadcd.
'Vfhether, with an election 5 months away, the court could ordcr that the selcction panel that appointed

commissioncrs of the Indcpendent Electoral and Boundarics Commission was illcgally constitutcd

and ordcr for thc rc-composition of thc selccrion pancl and tl'rc nullificarion of thc appointmcnt of
the commissioncrs.

Whcthcr a courr could issue ordcrs against third parties not included as partics ro thc suit.

'l'hc Constitution was a documcnt sui gencris. It was thc ultin.ratc sourcc of law in thc land. It
cor.nmandcd supcriority and dornir.rancc in evcry aspcct and its ir.rrcrprcration as of r.rcccssity had to bc

in a nranncr that all otl.rcr laws bowed ro. 'I'hc Constitution was to lre intcrprctcd in a manner that

promotcd its purposcs, values and principles, advanced thc rulc of law, hurnan righrs and ltundarncnral

frccdoms in rhc Bill of Rights, pcrmittcd the dcvelopmcnt of thc law and contributcd to good

governancc. 'I'hc Constitution was to bc intcrpreted in a holistic rnanncr, within its context, and in its

spirir. I Iolistic intcrprctation rncant intcrprcting thc Constitution in conrcxt.
'l'hc contcxtual analysis of a cor-rstirutional provision mcant rcading it alongsidc and against othcr

provisions, so as ro maintain a rational cxplication of what the Cor.rstitution had to be taker.r to mcan

in light of irs hisrory, of rhc issucs in dispurc, and of thc prevailing circumstanccs. Such schemc of
inte rpretation did not mcan an unbridled extrapolation of discrctc constitutional provisions into each

othcr, so as to arrive at a dcsircd result.
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3. 'l'he principles of interpretarion also applied to the construction of statutes. 'fhere were other

important principlcs which applied to rhe construction of statues as wcll as to the construction of a

(lonstitution such as:

1. presumption against absurclity - a court was to avoid a construction that produced an absurd

rcsult;

Z. thc prcsumprion againsr unworkable or impracticablc result - a court was to find against a

consrrucrion which produced unworkable or impracticable result;

3. presumpriolt against anomalous or illogical result - a court was to find against a construction

that crcatcd an anomaly or othcrwisc produccd an irrational or illogical rcsult;

4. rl.rc prcsurnption against artificial rcsult - a court was to find against a construction that

produccd artificial rcsult and,

5. rhc principle that the law should serve public intercst - the court was to strive to avoid adopting

a consrruction which was in any way adverse to public intercst, cconomic, social and political

or othcrwisc.

4. 'l'hc Constiturion had to bc rcad as an intcgratcd whole with no onc particular provision dcstroying

thc othcr so as t() cflcctuatc thc harmonization principle. In dctcrn.rining whcthcr a statute was

consriturional, rhe courr had to dcterminc thc object and purposc of the impugned statute for it

was importanr ro disccrn the intcntion expressed in the Act itself. In examining whcther a Particular

srarurory provision was unconstitutional, the court had to have regard not only to its purpose but also

its efFcct.

5. Ilorh purposc and cffect were relevant in determining constitutionality; either an unconstitutional

purposc or an unconstiturional cffect could invalidate lcgislation. All legislation was animated by

an objccr rhc lcgislaturc intcndcd to achicvc. 'l'hat objcct was rcalizcd rhrough impact produced by

the operation and application of the legislation. Purpose and effect rcspectively, in the sense of thc

lcgislation's objccr ancl irs ultimarc impact, were clearly linked, iFnot indivisible. Intcnded and achieved

cffccts had bccn lookcd to for guidancc in assessing the legislation's objcct and thc validiry.

6. 'l'he Constirurion was ro be givcn a purposive, liberal interpretation that promotcd the rule of law and

had jurisprudcnrial valuc thar had to takc into account thc spirit of thc Constiturion.

7. I1 asccrraining rhc manner in which a limiration to a right or fundamcntal freedom may bc jusdficd,

courts wcrc to considcr a thrce-pronged criteria;

1. the objectivc which the limitation was designed to scrve;

Z. rhc mcans choscn to arrain rhc objectivc must be reasonable and dcmonstrably iustified, the

ProPortionality rest; and,

3. thc effcct of the limitation.

8. 'Ib csrablish that a limit was reasonablc and demonstrably justificd in a free and de mocratic socicty, the

objcctivc, which thc mcasures responsible for a limit on a right or frcedom wcre designcd to serve, had

ro bc of sufficicnr importancc ro warranr overriding a constitutionally protccted right or frccdom.'I'he

standard had to bc high in ordcr ro cnsure that objectivcs which werc trivial or discordant with thc

principlcs intcgral to a frec and democratic society were not uphcld. It was necessary,ata minimurn,

thar an objccrivc rclatcd ro conccrns which wcre prcssing and substantial in a free and democratic

socicry before it could bc characrerizcd as sufHciently imPortant.

g. On the proporrionaliry rcst, one had to show that the mcans choscn wcrc reasonable and demonstrably

jusrified. 'l'har involved a form of proportionality tcst: although the naturc oFthc proportionality tcst

would vary depending on the circumstances, in each case courts would be required to balance thc
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inreresrs of socicty with those of individuals and groups.'I'herc wcre threc important components of
a ProPorrionaliry rest: -

1. The mcasurcs adopted had to be carefully designcd to achicve the objcctivc in question. 'fhey

were not to be arbitrary unfair or based on irrational considerations. T'hey had to bc rationally

connected to the objective.

2. The mcans, even if rarionally connected to thc objcctivc in thc first scnsc, should impair as littlc

as possible the right or Freedorn in question.

3. 'fhcre had to be a proportionality bctween thc effccts of thc mcasurcs which were rcsponsiblc

For limicing the charter right or frecdom, and thc objcctivc which had bccn idcntified as of
sufficient imporrancc.

On thc third tcsr, thc effccr of thc limitation, the gcneral cffcct of any rncasure impugncd would bc thc

infringemcnt of a right or frecdom.

Even if an objcctivc was of sufficienr importancc, and thc first two elemcnts oFthe proportionaliry

test were sarisficd, it was possiblc that, because of the sevcrity of rhe dcletcrious cffects of a mcasure

on individuals or groups, rhc mcasure would not be justificd by thc purposcs it was intcndcd to scrvc.

Thc morc severc thc delctcrious cfFccts of a mcasure, the morc important the objcctivc had to be if the

mcasurc was to be reasonablc and dcmonstrably jusdficd in a frce and dcmocratic socicry.

Chapter 15 of the (lonstitution was on commissions and indcpcndcnt officcs. 'l'he Parliamcntary

Service Commission (PSC) was among the commissions. Undcr arriclc253 of the Constitution, cach

commission was a body corporate with perpetual succession and a scal. It was capable of suing and

being sued in irs corporare name. In discharging their mandates, comntissions and independent offices

wcre indcpcndcnt and not subjcct to dircction or control by any person or authority, but wcrc only

subjcct to thc Constiturion and thc law.

Tlrcrc was a delibcratc parrern o[ design adopted in the Constitution rclating to the arms oF

governlncnt and thc commissions associated with the mandatcs of aiding.such arms of governmcnt

to propcrly opcrarc. Such commissions were usually providcd for under thc same chapter as the

arm of governmenr. I;or insrancc, the Judicial Se rvicc Commission was closcly associated with thc

Judiciary as rhc arm of govcrnmcnt. 'l'hat commission was providcd For undcr chapter 10 of thc

Constitution which dcalt wirh thc Judiciary. Likcwisc, thc PSC was providcd for undcr chaptcr 8 on

thc Legislature. Another cxample was the Office of thc Attorney (]encral and that of the Director o[
Public Prosccurions which wcrc provided for under chapter 9 of thc Constiturion which was on thc

Executive.

Resuhing fron.r such a consricurional formatting, it appeared as though such commissions and

organs wcrc subordinatc to thc rcspective anns of govcrntncnt. 'fhat was not the position. Each

of thc commissions, indcpcndcnt officcs or statc organs wcrc indcpcndcnt and only subjcct to the

Constitution and the law.

Whereas the PSC's main role was to providc services and facilidcs to cnsurc thc cfiicicnt and efFcctivc

functioning of Parliamcnt, that did not makc it subordinatc to Parliamcnt. PSC rcmained indcpcndcnt

and was only subjcct ro thc Consritution and the law. Whcreas PSC and Parliarncnt wcre inter-

dcpcndcnt, thcy wcrc distinct constitutional cntitics.
'I'[rc court would bc rclucranr ro qucstioll parliamcntary proccdurcs, as long as thcy did not brcach

thc Constitution. Parliamcnt was guidcd by both thc (lonstitution and the Standing Ordcrs in irs

legislative proccss. 'I'hc functior-rs of Parliamcnt and the PSC wcrc difFcrcnt. 'I'herc was nowhcrc any

of their powers overlapped.
'lo adopt an intcrpretation rhar PSC was a subordinate oFParliamcnt would be to adopt a formalistic or

positivistic approach. Courts whilc intcrpreting thc Constitution, wcrc to favour a purposivc approach

as opposed to formalism.

Hffi kenvalaw.orslcaselaw/cases/vieV22417 3 / 5



a

t i

18. 'l'he unique circumsrances of the instant case did not suPPort the contention that Parliamcnt in

enacring the IIIBC Amendmcnr Act violared the principle of separation of powcrs. Parliament

dischargcd its constitutional duty ir-r cnacting thc IEBC Amendmcnt Act.

lL). A petirioner ought to dcmonsrrate with somc degree of precision the right it alleged had been violated,

rhc manncr it had bccn violarcd, and the rclicf it sought for that violation. A party invoking articlc

22(1) of rhe Constitution had ro show rhe rights said to be infringed, as well as thc basis of his or her

grievance. 'fhc petitioner had failed in proving that the IEBC Amendment Act infringed the rule of

law.

ZO. Undcr thc impugncd IIlllC Amcndmcnr Act, PSC nominated four out of thc scvcn nominces for

appoir-rrn.rcnt into thc Selecrion Panel for the selection of thc nominees for the appointment oF

mcmbcrs of rhc Indcpcndcnt Llcctoral and Boundarics Commission (II-BC). 'l'hc composition of

thc sclcction panel was providcd for in thc first schcdulc to thc Act. 'fhe Sclcction Pancl compriscd

of 7 n.rembcrs. None of them was nominatcd by thc PSC. 'I'he IEBC Act was later amended by the

enacrmenr of Illcctiol Laws (Amendmenr) Act, No. 36 of 2016. 'I'hen, thc Indepcndent Elcctoral

and Iloundarics Commission (Amcndment) (No. 3) Ilill, 2019 proposcd somc other amcndmcnts to

tl.rc sclcction pancl. 'I'hc Ilill was dcalt with by both I Iouscs of Parliament. It thcn rcsultcd into thc

cnactmcnt of thc ILBC Amcndmcnt Act.

Zl. Unlikc in thc Iilcction Laws (Amcndment) Act, No. 36 of 2016 where 4 out of 9 of the membcrs

wcrc nominatcd by PSC and in the Independent Electoral and Boundarics Cornmissiou (Amendment)

(No. 3) Bill, 2019 whcrc 4 out of the 11 members were to be nominated by PSC, the IEBC Amendmcnt

Acr provided that out of the 7 members, 4 of them were to be nominated by PSC.

ZZ. Onc of rhc rcasons why previously the number of nominccs by PSC into thc sclcction panel was

nor morc rhan onc half of thc nominccs was rhat the perccption of indepcndence of the selection

panel. A sclection panel which had majority of its members nominated by one entity could not Pass

rhe rhreshold of bcing portraycd as intcr alia independcnt and fair. 'l he dominance of thc members

appointcd by onc cnriry inro thc sclcction pancl dcfinitcly raiscd lcgal eyc brows.

23. On the otljcctivc rcst, ir was ncccssary, at a minimum, that an objectivc related to concerns which wcre

prcssing and subsrantial in a frcc and dcmocratic socicty bcforc it could bc charactcrizcd as sufiicicntly

important.

24. Irrorn thc hisrory of constitution making in Kenya and thc qucst for ficc and fair elccrions, the objective

of rhc IEIIC Amcndmcnt Acr oughr to further the rcalizarion of thc goal that IIlllC would evcntually

conducr fair, free and credible clcctions and referenda. 'l'he II:llC Amendmcnt Act ran counter

thar objcctivc. 'I'hc II,.BC Amcndmcnt Act instead crcatcd a sccnario of suspicion not only on the

commissioncrs to be appointcd, but also thc evcntual indepcndcnce oFthe ILBC.'l'hc selcction panel

was dominatcd by the nominee sclected by PSC. 'I'hat dominance ran contrary to good governance,

transparcncy, intcgrity, social justicc, equity, inclusiveness, cqualiry, patriotism, national unity anrong

likc principles.

25. lt was not far-Ferchcd to imaginc the likclihood of the rnajority oF the members oF the sclection

pancl nominated by PSC to favour somc candidatcs during thc nomination process. Such prefcrred

candidatcs could cvcnrually bccomc commissioncrs of IEBC and their impcndcncc would be put to

question.

26. 'I'he Consrirurion gavc Parliarncnr powcrs to allocate any othcr functions to PSC through legislation.

'l'hc IEII(I Amendmcnt Act did not infringe thc principle of rulc of law.

27. 'l'hc objcctivc of rl.re inrpugncd composition oF thc mcrnbcrship of thc IIiBC Amendmcnt Act was

nor ro addrcss rhc conccrns which wcrc prcssing and subsrantial in a Frcc and dcmocratic socicry.

Instcad, the membership of 4 out of 7 members nominatcd by I']SC favourcd a Process which did not

fully uphold the Constitution. f'he membership of thc II.,BC Amcndment Act failed the ob.iective

rcsr. 'l'hc proporrionality and thc cffect of thc statutory provision, could not bc subjcct of further
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discussion once the statute or the provision failed to pass thc objcctivc muster. Section 2(2)(a) of the

IIIBC Amcndmcnt Act variously offcndcd the principlcs of good governance, transparcncy, intcgrity,

social justicc, equity, inclusivcness, cquality, patriotism, national unity.

There was need for a legislation that would take such principles into account without losing sight of
rhc facr rhar Kcnyans were looking upon Parliarnent to pass lcgislations which would fosrcr frce, fair

and crcdible elcctions and referenda. 'Ib the extent that scction Z(Z)(a) of the IIIBC Amcndmcnt Act

providcd for the nomination of 4 out of 7 men.rbers of thc sclcction panel, then the impugncd section

Z(Z)(r) of thc IIjBC Amcndmcnt Act was unconstitutional.

Irvcn in instanccs whcrc a party failcd to ask for a spccific relicf,, a court, dcpending on chc naturc oFthe

rnatter ought to craFt an appropriatc rclief. ]lven in insranccs whcre there were exprcss provisions on

specific rclicfs a court was not prccludcd from making any othcr ordcrs undcr its inhcrcnt jurisdiction

for thc cnds of justicc to be me r. Arricle 23 of the Constitution did not cxprcssly bar thc court from

granting conscrvatory orders whcrc a challcnge was takcn on thc constitutionalily of lcgislation.
'While protccting fundamcntal righrs, the court had powcr to Fashion new rcmcdics as thcrc was

no limitation on whar the court could do. Any limitation oF its powcrs could only dcrivc firom thc

Constirution itsclf. Not only could thc court enlarge old rcmcdics, it could invent ncw oncs as well if
that was whar it took or was necessary in an appropriatc casc to sccurc and vindicatc thc rights brcached.

Anything lcss would mean rhat the court itsclf; instead oFbcing thc protector, dcfcndcr, and guarantor

of the constitutional rights would bc guilty of thc most serious bctrayal.'I'he court was always faced

with varicty of facrs and circumsranccs and to place it into a srraight jackct of a proccdurc, cspccially in

the field ofvery important, sensirive and special jurisdicdon touching on liberties and rights of subjects

wcre to bc a blot on independcncc and rnany facemed jurisdiction and discretionary powers of the IJigh

Court.
'['hc sclecrion pancl complctcd its mandatc and recommcndcd pcrsons who were evcntually appointed

as commissior-rcrs of IIIBC.'l'hc said pcrsons wcrc in officc. Onc o[thc rclicfs cxpcctcd in the instant

marrcr in vicw of thc declaration of unconstitutionality of scction 2(2)(a) of thc II:BC Amcndmcnt

Act had to do with the aftenlath of what thc selection pancl yicldcd.'l'hc court declincd to nullify the

nornination proccss and to nullify the appoinrment of thc commissioncrs on grounds that rhcy were

dcemcd as fruits of a poisoncd trcc. 'I'hc court declined to ordcr Parliamcnt to comc up wirh a ncw law

and ro ordcr that the nominarion process be undertaken agair.r lbr rcasons rclatcd to non-joinder and

on rhc cfltct ofsuch orders to the country.

On non-joindcr, rhc petition was 6led whcn the IEBC Amcndmcnt Act had bccn passcd into law, but
rhe selcction panel was yet to bc appointcd. Later, the sclection panel was put in place. On lcarning

of thar dcvclopment, the peritioncr 6lcd thc notice of motion dated April 27,2021. 'I'hcrc was no

arrempr ro amcnd thc pctition.'l'hc pctitioncrwas using thc application to expand thc pctition without

properly aurcnding it.'I'he starus oFthc mcmtrers of thc sclcction panel sought to be scrvcd through

thc I Ion. Attorncy Gcncral was not clcar.
'I'[rc corrcct proccdurc ro havc bccn adoptcd by thc pctitioncr was to apply to court to amcnd thc

pctition and introducc the ncw causc oFaction which was thc appointmcr-rt of thc sclcction pancl. The

pcririoncr would then havc indicarcd how thc mcmbcrs of thc sclcction parlcl would parricipate in

thc marrcr and rl.rc amcndcd pcrition would havc had concisc praycrs lor drc ncw causc of action.'l'[rc

pcririoner would have taken the garnc ro a lcvcl playir-rg ficld. As thc pctitioncr Failcd to do so, thc court

did not find any jusdfication to dcal with that applicarion first or to issuc any intcrim coltscrvatory

orders. 'l'he courr directed rhat the application be heard togethcr with the perition.

Givcn thar rhc members of the sclcction panel werc not cnjoincd as partics in thc instar.rt mattcr, thc

court could not, et thc tail-end oFthc procecdings, issuc any ordcrs to the dctriment oFany oFthem.

If the courr did so then it would inFringc on the members' right to a fair trial which was guaranteed
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under articlc 50(l) of thc Constirurion.'I'he right to a fair trial was one of the rights which could not

be limircd in any manncr wharsocvcr as provided for under erriclc25 of the Constitution'

II:B(I was at thc hcarr of prcparing fbr rhc ncxt gcncral clccrions.'l'hc clcctions wcrc exPcctcd ro be

conducted in thc next 8 months. lf thc court made an order that tl.re Four ncw comtnissioners vacate

officc, IIBC woulci lack quorum ro conduct its affairs. 'I'hc cffcct of such an order would mcan that

parliamenr would havc to come up with another piece of lcgislation and the proccss of sclecting the

four commissioners would begin afresh. If the court allowed that to happen, then the chances that

IEBC would nor bc able ro preparc and conduct the next gcncral elections would be high.

'I'hc gcncral clcctions werc consrirutionally-providcd and no court could tampcr with constitutional

tir.r.rclines. If the cclurr put ILIIC in a situatior-r where it could not PrcPare and conduct rhe next

gcncral clccrions, rhcn ir would bc crcating a consritutional crisis. A court of law had to uphold rhc

Constitution. A court was nor to crcare a constitutional crisis. It rcmained the cardinal duty oFa court

to forcsec such a crisis and take stcPs to avoid it.
'I'hc fact that four commissioncrs of ILBC rcsigned and thcir positions rcmained vacant for a while,

was duc ro tl.rc fact that tl.rcrc was no law in placc on how othcr commissioners werc to bc appointcd.

'I'hc sccnario rcsultcd fron-r thc arncndmcnts which wcrc madc through scction 6 of thc I'.lcction [.aws

(Amcndmcnr) Act, No. 36 of 2016,which stated rhat thc sclcction pancl shall stand dissolvcd uPon thc

rcquisitc appoinrmcnts bcing madc undcr paragraph 4.'I'hc sclection pancl was wound up whcn thc

,cu.n .onrn.,issioncrs (which includcd thc chairpcrson) wcre appointcd on January 17,2017 . 'l'hc ncxt

law on thc appoinrmcnrs was thc IITIIC Amendment Act which camc into cfFect on Novcmber 13,

2020. Intercstingly, thc Selecrion Panel providcd For in the ll:llC Amendn-rent Act also stood dissolved

on thc appointrncnt oFthe four commissioners.
'I'herc was no sranding selecrion panel for nominecs for appointmcnt as IEBC Commissioners.
'Whenever 

a vacancy in rhe IITIIC Commissioncrs arose, Parliamcnt would first have to comc up with

thc law on rhe nexr sclccrion pancl. 'l'hcrc was nccd for Parliamcnt to rclook at thc law on thc sclcction

panci. I:vcn though thc sclection pancl did not necessarily havc to bc a standing committcc, thc law

could providc ftrr rhc manner in which the next selection panel could be constitutcd without thc need

to first cnact a ncw law to that cnd'

I1 ordcr to aid II:,BC ro opcrarc without any legal hitchcs on its quorunr, there was necd For Parliame nt

to consiclcr thc pcriod within which any vacancies which may arise in II:llC Commissioners had to

36.

37

bc fillcd.

Petition partl.y alloucd.

'fbe notice of motionfled on tlpril 27, 2021 was dismissed.

l1 declaration issucd tbat to the extcnt that sectrlon 2(2)(o) of tbc Independent Elections and Boundaries

Commission (tlmendmcnt) lct No. 1S of 2020 prouided tbat thc Parliamcntary Scntice Oommuston

was to nominate 4 out of 7 members of tbe selection panel for tbe nominees for tbe appointment of

membe rs o.f tbe II\BC, then tbe said proulsion uaiously infringcd article 10 of tbe Constitution and was

unconstitutional.

iii. An order was issued quasbing section 2(2)(a) of tbe Independent Elections and Boundaies Commission

(Amendment) Act No. 18 of 2020.

iv. 'fhe Hon. Dcput.y Rcgistrar of the court was to transmit certtfed coPies of the judgment to botb speakers

of Parliament.

v. No ordcrt as to costt.
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JUDGMIIN'I'

Introduction

In Kcnya, clecrions and refcrcnda arc conductcd by the Independcnt Eleccoral and Boundaries

Commission (hereinafter rcferred to as "the Commission" or "IEIlC").

In discharging its mandate, tl're Commission is governed by thc Constitution and various legislations.

gnc ol'such legislarions is thc Indepcndcnt Illcctoral and Boundarics (lommission Act, No 9 of 2011

(hcrcinaftcr rcferrcd to as "thc IEBC Act").

'l'hc Pctition subject of this judgmcnt seeks to challenge some amcndments madc to thc IEBC Acr on

grounds oFunconsritudonaliry. 'I'he changes wcrc introduced to thc IIIBC Act vide the Independent

Iilccroral and Bounclarics Commission (Amcndnlcnt) Act, No 18 of 2020 (hcrcinaFtcr reFcrred to as

"thc IIiBC Amcndment Act").

'I'hc Partics:

4. 'Ihe petitioner, Okiya Okoiti Omtatah, describes himself as a law-abiding citiz.en of Ke nya, a public

spiritcd individual, ancl a hurnan rights defcnder. IIc is the Iixccutive Dircctor of Kenyans for

1

2.

3.
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6.

Justice and Developmenr'frust, a legal trust, incorporated in Kenya with the PurPosc of pron-roting

dcmocratic govcrnance, cconomic dcvelopment and prosperity.

'I'he l" rcspondcnr,'I'hc Artorncy Gcncral, is the principal lcgal adviscr of thc Govcrnnlcnt of Kcnya.

Ir is cnjoined in this suir on the basis of article 156 oFthe Constitution.

-I'he 2"d and 3'd rcspondents are rhe two Houses of Parliamcnt, the National Assembly and the

Senate respectivcly. 'I'hey are sued for violating the Constitution by enacting the impugned IEtsC

Amcndmcnt Act.

'l'h. r*"' Rcspondcnr, Parliamcnrary Scrvicc Commission (hcrcinaftcr rcfcrrcd to as "thc PSC") is onc of

rhc indepcndcnt commissions in Kcnya. It is cstablished under articl e 127 of rhc (lonsritucion of Kcnya

ro cnsurc srnooth funcrioning oFthe l{ouses of Parliament. It is sued For its rolc undcr the impugncd

I[BC Amcndmcnt Act.

'l'hc 5'r' rcspondcnt is rhc Law Socicry of Kenya (hcrcinaftcr rcFcrrcd to as "thc LSK") and thc 6'r'

rcspondcnt is thc Inrcr-Rcligious Council of Kenya (hercinaFtcr rcfcrrcd to as thc "lRCK"). Both arc

likewisc sucd for thcir rcspcctive roles under thc impugncd ILBC Arnendtncnt Acr.

7

8.

.)

The Petition:

10.

11

12.

13.

t4.

l5

'l'hc Pcririon is darcd 3"rNovcmber,2O2O.Ir is supportcd by rhc Af{idavit of thc pctitioncr sworn on

cvcn darc.'Ibgcthcr with thc filing of the Petition was a Noticc of Motion also cvcnly dated . It sought

conscrvatory ordcrs to rcstrain the IEIIC Amendment Act from corning into Force.

'I'hc application was heard inter-partes anddisallowed vide a ruling rendered on 16'h Novernbe r, 2020.

[,ater, the pctirioner filed another application by way of Notice of Motion again sccking conscrvatory

orclers against thc implementation of Kenya Gaz.etteNo 4004 of 26'r'April, 2021 where thc President

appoinrcd scvcn mcnrbers of thc Selcction Panel for the selcction of thc norninccs Ibr thc appointmcnt

oFrncmbcrs of thc II:BC. Thc application was dated}T't'4\pril,Z02l.

On dircctions of this court, rhc application dated2T'h April,202l was subsutncd into thc main Pctition

and both wcrc hcard togcthcr.

'l'hc pcritiorrer impugncd rhc II:BC llrnendment llct on scvcral grounds. First, it was contcndcd thar

secrion Z(Z)(a) rhcrcof unconstirutionally assigned four out of the scven slots in tl.rc Sclcction Panel for

che selccrion of thc nominccs For the appointmcnt of mcmbers of thc IIIBC (hcrcinafrcr rcftrrcd to as

'thc Sclection Pancl') to the PSC.

Sccond, rhat scction 3 of thc IEBC Amcndmcnt Acr unconstitutionally assigns thc PSC with

adminisrrativc rcsponsibilities of co-ordinating the IEIIC Commissioners' recruirmcnt process and at

thc samc time, rhc same body, is vested with the duty of appointing four mcmbcrs of thc Sclcction

Panel. Furthcr, PSC receivcs names from other agencies nominating thcir mcmbcrs to thc Sclcction

Panel and transmits them to the President for appointmcnt.

'I'hc third ground is thar the IlrllC Amendment Act infringed the principlc of scparation of powcrs.
'l'hc Pcririoncr positcd that dcspitc thc constitutional mandatc to Parliaurcnt ro lcgislatc undcr articlc

88(5) of thc Constitation, to ovcrsight vctting and approval of nominccs undcr articlc 250(2)(a) of thc

Consrirution, allocaring funds to the Commission undcr ardclc 95(zr)(b) e< (c) of thc Constitution

and to initiate thc removal process of the IEBC Commissioncrs, Parliamcnt violatcd thc constitutional

edict on separarion of powers by passing legislation that allowed Parliament to have eflFcctivc control

ovcr thc sclection proccss of thc Cornmissioncrs of thc Commission.
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16. I:ourrh, rhc peririoncr avcrrcd that thc IEBC Amcndment Act violated thc principle of rule of law. Hc

ple adcd thar othcr than hiring parliamentary staff, neither does the Constitution nor the Parliamentary

Servicc (lor.nmission Act allocatc the PSC the power to select or control the sclcction of mcmbcrs of

consrirurional commissions and indcpendent commissions including thc IEBC. As such, parliament

violated thc rule of law by dcveloping legislation whose purpose or effect is to provide Parliament and

Parliamcnrary Scrvicc Commission with the control on selection of IEBC Commissioncrs.

On a fifth ground, thc pcririoncr avcrrcd that Parliame nt in cnacting thc IEBC Amendmcnt Act abuscd

its powcr and failcd to adhcrc ro thc principle of good governancc in contravcntion of article s 9a$)

and 73 of thc Constirution that rcquired it to protect the Constitution and Promote dcmocratic

governancc and rhc cxcrcise of authority in a manncr that brings honour to the nation and dignity to

thc officc.

Whilc srrcssing thc fiI:rh ground, thc pctitioncr positcd that the IIrllC Amcndmcnt Act brought about

a sclcction process that was heavily controlled by Parliament and PSC which in cfFcct con-rpron'riscd

tlrc indcpcndcncc of or pcrception of indcpcndencc of IEBC in violation of articlcs 81, 88 and 249 of

thc Constitution that pcrcmptorily rcquircd IEBC to be independcnt.

'l'hc pctirioncr vehcmently claimed that the IEBC Amendment Act unfairly and unconstitutionally

clevarcd rhc status of Parliamcnt by crcating the impression that II1BC primarily exists to scrvice it,

dcmcaning many ochcr starc and public organs rhat dcpcnd on II-BC to conduct or ovcrscc thcir

clccrions, including the County Govcrnments.

It was tl'rc pcritioncr's furthcr casc as ground six that Parliament crcated an unconstitutional situation

of incquality and discrimination in violation of article 10 of the Constitution by legislating that onc

organ occupics four our oFscvcn slots in thc IEBC (lommissioncrs' Sclection Panel.

On inFringcmcnt of articlc 38 of rhc Constitution as the scvcnth ground, rhc pctitioncr avcrrcd that thc

failurc to consrirurc and indcpcndcnt clectoral and managemcnt body had dircct cffect of cnjoymcnt

of political rights as constitutionally guarantecd.

'l'hc pctitioncr cxpoundcd the forcgoing scvcn grounds in thc Pcrition.

I Ic avcrrcd thar thc I]:BC Amcndmcnt Act is unconstitutional as it conccntratcd powcr in a small

cliquc of individuals who havc morc in common with each other (that is the four peoplc all nominatcd

by the I;SC) than the other three members of the selection panel, one nominated by the Law Socicry

oFKenya and two by the Intcr-Rcligious Council of Kenya.

'l'hc pctitioncr I'urthcr positcd that thc IIIBC Amendment Act was actuated by mischicf intendcd to

undcrminc thc indcpcndcncc of II:BC despitc thc fact that undcr the 2010 constitutional disPctlsation'

it was not opcn for Parliamcnt to grant thc PSC any functions whosc purpose and or cflcct was outsidc

thc constitutional dictarcs.

'l"hc pcritione r furrhcr pleaded that the role of PSC under section 1(6) of the First Schcdulc of the

IIIBC llct is ro providc sccrctariat serviccs and as such, nominating mcmbers into thc sclcction pancl

cannot bc part ofproviding sccrctariat serviccs.

I Ic dcponcd rhat ro borh nominate rnembers of the selection panel and at the same timc provide the

sccrcrariar scrviccs and Facilitics rcquircd by the selecdon pancl amounts to gross conflict of intcrcst

and brcach of thc (lonstitution.

'l'hc pcritioncr also l'rintcd on thc dclay by thc Presidenr to announce vacancies in thc IIIBC after the

rcsignarion of s<>rnc (lommissioncrs and to set in motion rccruitmcnt proccss. IJc plcaded that such

t7
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amounred to abuse of power and dereliction of the constitutional duty. I Ie further stated that the

abusc was aidcd and abctted by Parliamcnt which failed in its constiturional duty to hold thc Exccutivc

to account for thesc vacancies on behalfofthc Pcople ofKcnya.

As a result of thc forcgoing, the Pctitioner avcrred that having sat on thcir hands for years and rcfuscd

to declare the four vacancies in the IEBC or be held accountable, the President and Parliament

mischievously soughr to unconsritutionally influcnce the outcome of thc selection process for thc

Commissioncrs of IITBC, to suit thcir own political interests.

'l'he Pedrioncr furthcr stated that ir is the duty of this court ro cnsure that thc public is lcft ir-r no doubt

that the Commissioners oF II:BC are appointed into office in accordance with the Constitution as

opposed ro exrrancous considcrations, including political patronage. I Ic claimcd that the PSC ought

nor ro bc used to undcrmine the indepcndence of IEBC, a crcaturc of the Constitution.

'fhc petitioncr positcd that thcrc was no rcason why thc vacancics in thc Cornmission could not

havc been fillcd using thc selcction proccdurc in scction 38 of thc Ijirst Schedulc of thc Elcction Laws

(Amendmcnt) l1ct, 20l6.It was his casc that thc IEBC Amcndrncnt Act did not comply with thc

Constitution and were cnactcd for cxtraneous considerations.

On the foregoing, the peritioner invited the court to dctcrrnine thc qucstior.r whcther, scctions 2(2)(a)

and 3 of rhc IEBC Amcndmcnt Act arc unconstitutional; whcthcr thc PSC is conflictcd and it should

nor parricipatc in any way in thc appointmcnt of thc II:BC Chair and Commissioncrs and whcther

the IEBC Amendment Act is unconstitutior.ral and, thcrcforc, invalid, nulI and void.

In the main, the petitioncr prayed for the following relicfs: -

a.. A declaration bc and is hereby issucd that section 2(2)(a) and scction 3 of the Independent

Electoral Boundaries Commission (Amendmentl Act No 18 of 2020 arc uuconstitutional.

b. A dcclaration bc and is hcrcby issued that thc Indcpcndcnt l)lectoral and Boundaries

Comnoission (Amendment.t Act No 18 of 2020 i.s unconstirutional.

c. A declaration be and is hercby issued that the Respondcnrs should bc condcmncd to pay thc

costs oFthis motion.

d. An Ordcr bc and is hcrcby issucd that scction 2(2)(a) and scction 3 of thc Indcpcndcnt

I:lcctoral lJoundaries (lommission (Amcndmcnt) Act No l8 of 2020 arc unconstiturional.

e. An Order be and is hereby issucd that the Indcpendent Irlectoral Boundarics Commission

(Arncndmcnt) Act No 18 of 2020 is unconstitutional.

f. Ar-r ordcr bc and is hcrcby issucd compelling thc respondcnts to bcar thc costs of this Pctition.

g. Oonscqucnt ro thc grant of rhc praycrs abovc thc l'ronourablc court bc plcascd to issuc any

orher or furthcr rcmcdy (directions and ordcrs) that thc honourable court shall decm nccessary

to givc cffcct to thc foregoing orders, and/or favour the cause ofjustice.

'I'hc petitioncr also filed writtcn submissions in further support to thc Pctition. 'I'l're subtnissions were

dated 21*'t' Novembcr, 2020.

In his submissions, the pctitioner mainly reiteratcd the avernrcnts of thc Petitior-r.

In urging this courr to allow the Petition, thc petitioner submittcd that both ardcle 2(4) and 165(3)

(d)(i) & (ii) of rhe Consrirurion gives this court the powcr to invalidatc any law, act or omission that

is inconsistcnt wirh thc (lonstitution. Rcliancc was placed on thc dccision in Coabtnn.for Rc.form

3.

34.

5.
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ancl Dcmocracy (CORD) €l 2 otbers u RepubltZ of Kcnya €.1 10 others [2015] eKLRwhere several

provisions of rhc Sccuriry Laws (Misccllancous Amcndmcnt) Act 2015, an omnibus bill providing for

amcndmcnrs ro various security and rclatcd laws were struck down for violating thc Bill of Rights.

36. Rc6crcncc was also made to rhe dccision in T'bc Insiltutu of Social tlccountability (I.(SA) A anotber

u National tlssembly €14 otbers [2015J IKLR mdCouncil of Gouonors €l 3 otbers u Senarc el 5i
otbers [2015J eKLR where the Counry Development Act, No 30 of 2013 and Counry Governments

(Amendmcnr) Act 2012r wcre voidcd for breaching fundamental principles of thc Constitution.

37. On rhe basis of thc forcgoing, thc Petitioner subrnitted that Parliament in cnacting sccdons 2(2)(a) and

3 oFthc IEBC Amendment Actviolarcd article 10 of thc Constitution on scParation of powers; chccks

and balanccs; rulc of law; good govcrnance; equity and cquality, inclusivencss and non-discrimination.

38. In describing how scparation of powers was violated, the Petitioner stated that the Commission is an

indcpcldcnr commission ought to bc an indcpe ndcnt institution. I-Ic argucd that since PSC is an organ

of rhc Legislature undcr chaprer 8 of the Consritution and selects four out of the seven mcmbers of the

Sclection Pancl, it would have an overbcaring control and cffect of those rccommendcd for nomination

to be Commissioncrs of thc IEBC.

39. 'lb buttress thc principle of scparation of powcrs, rcliance was placcd on Supremc Courtin In tbe

Matter of tbc Interim Independcnt lilectoral Commission Constitutional Applkation No. 2 of 2011

whcrc it was hcld that: -

.... Scparation of powers is an intcgral principle in Kenya's Constitution: for instance,

Chapter 8 is devoted ro thc I-egislature; Chapter 9 to the Iixecutive; and Chaptcr 10, on the

Judiciary . . .

thc csscncc of scpararion oFpowcrs, is that thc totality oFgovernancc-Powers is sharcd out

ap-rong cliffcrcnt organs oltgovcrnmcnt, and that thcsc organs play mutually-countcrvailing

rolcs. In this sct-up, it is to bc recognized that none of the several governmcntal organs

functions in splendid isolation.

40. Re fe relce was also made ro thc decision in Simeon Ktoko Kitbeka A l8 otbert u County Gouernment of

Machakos €i 2 otlters [2015J IKLR. wherc it was obscrved thus: -

... Whcn thc legislativc and Iixccutivc powcrs arc unitcd in tl'rc samc Pcrson, or in thc samc

body oFmagistrarcs, rhere can bc no liberty, there is no liberty if the powcr of judging is

nor separatcd from the lcgislarive and Executive, thcre would bc an cnd to everything, if the

samc man or thc samc body werc to cxercise those thrce Powers'

41. 'lb further demonsrratc thar Parliament had control in thc proccss towards thc sclcction of the

II:BC Cornmissioncrs, it was submitted that under article 250(1) of thc Constitution it was still the

Parliamcnt (in this casc rhc Narional Assembly) which vcts and approves the pcrsons nominated to be

l[,BC Commissioncrs.

42. In closing, the petitioner srated that a law that directly or indircctly vested Parliament with a

substantially dominant role in rhc selection of the II:BC Commissioncrs not only undcrmined the

principlc of separarion of powers but blurs the consritutional rcquircment of chccks and balances.

43. On thc limb of equity, equality and inclusivencss, the Petitioner submitted that since the IEBC is also

responsible for the elections of Governors and Counry Assemblies, equity, equality and inclusiveness

dcmanded rhat somc of rhe slots assigncd to PSC ro appoint members oF the Selection Panel be
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nominared by organs of County (]overnmcnrs, such as the Service Boards o[County Assemblies and

the Council oltGovcrnors.

On the rcquircmcnt rhat thc law should yield good govcrnancc, rhe rulc of law and accountability, thc

Petitioncr submitted that in cnacting the impugned legislation, Parliamcnt failcd to uphold article 10 of
the Constiturion and the findings in Economic Freedom Figbters u Speakcr of tbe National Assembl, A
otbers; and Dcmocranc.tlllrance u Speaher of the National tlssembly A otbers [2016J ZICC I l, where it
was obse rvcd that thc forcgoing principles and values strcngthen and sustain constitutional dcmocracy.

'I'he Petirioncr also submirted rhat thc Il:llC Amendmcnt Act ran countcr thc provisions of articles 15

and 17 of rhc African Charrer on Democracy Elections and Governancc which rcquircd Sratc parties to

establish public institutions that promote and support dcmocracy and ensurc that thc independence

or autonomy of the said insritutions are guaranteed by a dcfined constitutional order.

It was also subrnittcd rhat thc IEBC Amendment Act thrcatencd articlc 38 of thc Constitution on

political rights.

'l'hc Pctitioncr urgcd thc court to look at rhc purposc and cffcct of thc IEBC Amcndmcnt Acr

and declarc it unconstitutional. 'fo buttress the point, refcrcnce was madc 'l'be Institute of Social

llccountabtlitlt A anotbcr -us- National llsscmbly A I otbers case (sapra) whcrc thc Court obscrvcd as

follows: -

[58] ...I:urther, in cxamining whcthcr a particular statutory provisior.r is unconstitutional,

thc court musr havc rcgard nor only to irs purpose but also im cffcct. 'l'he Canadian Suprcmc

Court in the R u Big M Drug Mart Ltd, 11985) 1 SCR 295 enunciered this principle as

follows:

Both purposc and efFcct arc rclcvant in detcrmining constitutionality; cithcr

an unconstitutional purposc or an unconstitutional cffcct can invalidatc

lcgisladon. All legislation is animated by an objcct the legislaturc intends to

achieve.'l'his object is realized through impact produced by thc operation and

application of the legislation. Purpose and efiect respectivcly, in thc sensc of thc

legislation's objcct and irs ultimare impact, arc clcarly linkcd, if not indivisiblc.

Intcndcd and achicvcd efFccrs havc bccn lookcd to for guidancc in asscssing thc

legislation's o[-rjcct and thus the validity.

In subrnirting on the nced to prescrve opcrational indcpcndcnce of Cornrnissions and Indepcndent

offices, thc pctitioncr madc rcFcrcnce ro Advisory Opinion Rcfcrcncc No 2 of 2014 - In tbe Matter of
tbe National Land Commission [2015J IKLR where it was statcd that: -

Opcrational indcpcndcncc: this includcs functional indepcndcncc, and is a safcguard or shicld

for independence, manifesred rhrough the proccdurc of the appointments of commissioners;

composition of thc commission; and procedurcs of the commission.

Furthcr rcliance was placcd on tl)e Mattcr of tbe Interim Independent l:)lcctoral Commission Sup Ct
Application No 2 of 2011; [2011] eKLR whcrc the Suprcrnc (lourt obscrvcd that: -

..... ['I'lhe real purpose of rhe ,,independence clause?, with regard to Comrnissions and

independent offices esmblished under the Constitution, was to provide a safeguard against

unduc intcrferencc with such Commissions or officcs, by other pcrsons, or other insritutions

of (lovcrnment. Such a provision was incorporated in the Constitution as an antidote, in

thc lighr of rcgrcttablc mcmorics of an all-powcrful Prcsidcncy that, sincc Indcpcndcncc in

1963,ha.d cmasculatcd othcr arms of Govcrnrncnt, cvcn as it irrcparably trcspasscd upon

7
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thc fundamcntal rights and Frecdoms of thc individual. 'l'hc (lonstitution establishcd the

sevcral in{cpcndcnt (lornmissions alongsidc theJudicial Branch, cntrusting to thcm spccial

govcrnance-mandarcs ofcritical importance in the ncw dispensation; thcy are the custodians

of thc fundamental ingredients of democracy, such as rule of law, intcgrity, transParency,

human rights, and public participation.'fhe scveral indcpendent (lommissions and ofticcs

arc intendcd ro servc as'people's watchdogs'and, to pcrfbrm this rolc cfttcdvely, they must

operate without impropcr influenccs, fear or favour: this, indeed, is thc purposc of thc

,,indepcndencc clause?.

Ir was rhc pcririoner's furthcr submission rhat to the cxtcnt that thc I['BC Amendment Act vested

powcr in parliamcnt to dctcrminc who bccomcs the IEBC Chair and mcmbcr, it violatcd thc gcncral

public's lcgitimate expccrarion in thc rule oFlaw and constitutionalism. 'l'hc Supremc Court dccision

in Communication Commisston of Kenya u Royal Media Scrtit:es €"1 -5 otbcrs, Supreme Court of Kcnya,

pct 14t1, l48 U 14C d 2014 [2014J eKLR was referred to wherc the tcst for lcgitimarc exPcctation

was set out as follows: -

[269)'I'hecmerging principlcs may bc succinctly sct out as follows: (a)'fhere must bc an

exprcss, clcar and ur.rarnbiguous promisc givcn by a public authority; (b) 'l'he exPcctation

itsclf srust bc rcasonablc; (c) 't'hc rcprcscntation must bc onc which it was comPctcnt and

lawfu[ for thc decision-makcr to make; and (d) 1'herc cannot be a legitimate cxPectation

against clcar provisions of the law or thc (lonstitution.

C)n cosrs, the Pctitioner made two submissions. The 6rst one was that he be awarded costs of the

Petition. On this point, he subrnitred that since thc 2"d and 3'd Rcspondents wcre sued in their capacities

as public institutions cscablishcd undcr thc (lonstitution for cnacting an utlcollstitutional lcgislation,

thcn rhcy slrould pay cosrs. Support was Found in F.rtlck Okcyo u County (]oucrnment of Kisurnu A 2

Others [204JcKI-R.

'l'he second submission on cosrs was rhat in the cvent the Pctition was disallowcd, the Pe tirioncr ought

not to bc condcmncd to costs.

In rhc cnd, rhe pcritioncr urgcd rhc court to grant additional appropriatc rclicfs Further to the ones

praycd for in thc Pctition. Support was lound in the South African Constitutional Court in Minister

of Health €.1otbers o'ITeatment llction Campaign €! otbers (2002) 5 LRC 216wherc it was as hcld that: -

...appropriarc relicf will in cssencc bc a relief that is required to protect and enForce the

Consrirution. Dcpcnding on the circumstances of each particular casc, thc relicf may be

a dcclaration of righrs, an interdict, a mandamus, or such other rclicf as may bc required

to cnsure that the rights enshrincd in the Constiturion are protectcd and enforced. If it is

necessary to do so, thc court may evcn havc to fashion new remedies to sccurc the protection

and cnforccment oFthesc all imporrant rights...the courts have a particular responsibility in

this rcgard and arc obligcd to "forgc ncw tools" ar-rd shape innovativc remcdics, if need bc

to achicvc this goal.

'l'hc 5'r' rcspondcnr herein, rhc LSK, supportcd the Petition. As such, I will deal with its case before

vcnturing into the parties who opposcd thc Pctition.

The 5'h Respondent's Case:

55. 'l'hc LSK supporred thc Pcririon chrough its writtcn submissions datcd 14'r' I)cccmber, 2020.

50.
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LSKposiredtharpursuanrrosccrion4of the Lawsocietyof Kcnyatlct,No2lof 2011, ithadthc
obligation to assist the ()overnmcnr and courts in matters rclating to legislation, the administration of
justicc, upholding rhe Consticution and advancing thc rulc of law.

Given irs objccts, LSK submitred that it supportcd thc Pctition on thc basis that its participation in

rhe recruitment of the IIIBC Commissioners was of paramount national importance and rhat it had a

duty to ensure that the Selcction Panel was a true reflection of the spirit of the Constitution. I Iowever,

it flouted that Petirioncr in suing it as a Rcspondcnt instead of an Intercsted Party.

On tl'rc consriturionality of rhc II-BC Arncndmcnc Act, LSK submittcd rhat Parliarnent violatcd thc

principles of the Constitution in amending thc IEIIC Act.

It was its case rhar thc IEBC Amendment Act failed thc principle of scparation of powers sincc

Parlianrent excrcised both the selection and oversight authority ovcr II:BC cotltrary to article 249(2)

(b) of thc (lonstiturion tl.rar rcquirc mcmbcrs of Commissions and holdcrs of indcpcndcnt officcs not

ro be subject to direction or conrrol of any person or authority. LSK buttrcsscd the argumcnt in rclying

inJudicial Seruice Commission u speaker of Parliament A 8 otbcrs.

'l'he 5'r' rcspondcnt further submittcd that the IEBC Amcndmcnt Act violatcd articlc 10 of
the Constitution. 'lb that end, it referred to 'I'he Interim Indepcndcnc Illcctoral Commission

Constitutional Application No 2 of 20ll and thc Canadian Suprcme Court in R u BigM DrugMart
Ltd, 1985 1 SCR 295 whcre ir was rhc courr's finding that implcmcntation of an impugncd lcgislativc

would bring an unconstitutional cffect by giving the executive arrn a discretion tl'rat was not intended

by thc Constitution.

In sum, rhc 5'r'rcspondcnt pitchcd that scction 2(2) and (3) of IEBC Amcndmcnr Acr wcrc enactcd

in flagranr violation of thc Constitution and as such thc cntirc ll.,llC Amcndmcnt Act ought to bc

struck down.

I laving dealt wirh rhe parties supporring the Pctition, I will now deal with those who opposed the

Pctition.

1" Rcspondcnt's casc:

'I'he honourable Attorney General opposcd to the Petition through written submissions dated 5'h May

202t.

'fhc 1" rcspondcnt asserted that there is no praycr soughr in thc main challcnging constitutionality

of thc Gazctrc Nocicc appoindng the members of the Sclcction Pancl. It wcnt ahcad to idcntify the

issues for dcremrination as whcthcr thc participation of the Parliamentary Scrvice Comn.rission in the

sclccrion panel olt rhc II-BC Commissioncrs is unconstitutional and Whcthcr scctions 2(2) and 3 oF

the amendments to thc IIIBC Act mcct thc constitutional mustcr.

As to whether the participation of the PSC in the selection panel of the IEBC Commissioncrs was

unconsrirurional, rhe 1" Respondcnt submitted that thc Petitioncr crroncously infuscs two distinct

constiturional institutions; Parliament and the PSC into one institution in order to convincc the
(lourt that Parliarncnt dclibcratcly nradc lcgislation for thc ultcrior purpo.sc oFcontrollir-rg thc sclcction

cxcrcisc of thc IIIBC (lon'rmissioncrs and cvcntually thc cntirc ILBC.

It was rhe 1" rcspondent's case that the PSC and the Parliament are two disdnct institutions. It stated

that Parliament is established under ardcle 94 of the Constitution and comprise of the National

Assernbly and thc Senate undcr articlcs 95 and 96 of thc Constitution rcspcctivcly whcrcas the PSC is
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one of rhc Inde pe ndcnr (lornmissions estalrlished undcr Chapter 15 of thc (]onstitution and at article

248(2) d.

'l'hc 1'. rcspondent furthcr shcd lighr on thc difFcrcnccs in thc PSC and the Parliament in that the duty

of the commissions and indcpendcnt offices, unlikc thc legisladve rolc of Parliament, is to Protect thc

sovcrcignty ofthe pcople, ensure that all State organs adhere to and observe thc democratic values and

principlcs, promorc consrirurionality and that Commissions, and thc holders of indcpcndent offices,

are sub.iccr or-r[y ro the Constirution and thc law, aud are indcpcndcnt, and not subjcct to thc dirccrion

or control by any pcrson or authority.

'I'he 1" respondcnt referrcd to thc scholarly works of Professor Pl,O Lumumba and ProFessor

Francheschi in'l'he Constirution of Kenya, an Introductory Commcntary,2014, at Page 19, where it

was observcd that rhc newly-formed commissions and indcpendent officcs carry out functions which

wcrc prcviously pcrformcd by rhe traditional arms of Govcrnmcnt; and hence the framers of the

(lonstiturion musr havc dclibcrarcly intcndcd that ccrtain Govcrnmcnt Functions bc scparatcd Frorn

thc familiar arms o[Govcrnmcnr, in ordcr to promotc transParency' Itairncss and objcctivity.

In light of rhe forcgoing, thc 1" rcspondcnt submitted that thc Functions of thc PSC according to articlc

127(6) of thc Constirution do not pcrmit the PSC to participate in thc norr-rination Process of IEBC

(lommissioncrs and cannor bc con{lictcd in nominating mcmbcrs to thc Sclcction Pancl.

'l hc l" rcspondcnt maincaincd thar thc allocation of 4 slots to thc PSC in thc Sclcction Panclby scctions

2(2) and 3 oFthc IIrllC Amcndmenr Acr is constirutional whcn lookcd in the lenscs of arriclc 127(6)

(c) of thc (lonstitution.

'I'hc 1" Respondent further stated that the amendmcnts mcct the consritutional muster and do not ir.r

any manncr limit thc rights cnshrincd undcr articlc 38 of the Constitution. It claimcd that it does not

rcstrict thc right to form, join or participatc in thc activitics oFan association.

'l'he pe ritioncr was faultcd for nor dcmonsrraring any shortcomings of the composidon of thc Sclection

panel. In urging thc Court to interrogate rhe objects and purposc oFthe II:BC An.rendmcnt Act thc

Courr's arrcnrion was drawn ro thc decisio n in Murangh Bar Operators A anotbcr u Ministcr of State

for Proutncial Aclministration and Internal Security and Otbers Nairobi Petition No. j of 201 I [201 1J

1KLR arfr also in ,lamuel G Momanyi u Attorney General and ,tlnotber fligh Court Pe tition No 3a I
of 2011.

'l'he 1" Rcspondcnt furrhcr srarcd that legislation is a constitutional function of Parliament and as such

Courr sl-rould bc hcsitant to declarc such statutes or amendmcnts to statutc unconstitutional without

intcrrogaring the rnischicf that thc legislature wantcd to cure . Court was invited to find persuasion

in thc US Suprcn.rc Court in US vs Burlcr , 297 US 1 [ 1936] and thc Suprcmc Court in Coalition for
Rcform ancl Dcmocracy QORD) Ql 2 orbers u Republic o.f Kenya A10; otbers [2015lrKZR where in

thc lattcr it was obscrvcd thus: -

.... 'l'his 
iudgment has raiscd important questions rcgarding thc rolc of this Courr in

dercrmining issues rclating to the legislative process and wc have detcrmined that whereas

undcr arriclc 165(3) (d) of thc Constirution as rcad with articlcs 22(l) and 23( 1), rhc I Iigh

Court has widc interprcrativc powcrs donatcd by thc Constitution, it must bc hcsitant to

intcrfcre with the lcgislarivc process cxcept in the clearest of cases.'I'he words of Nzarnba

Kitonga, SC must thcrcforc ring in the ears of all; tl-rat thc I Iigh Court sl'rould not be

rurncd into an alternative forum whcre loscrs in Parliamentary dcbatcs rush to asscrt revcnge

on rheir advcrsarics. It would render parlian.rcntary busincss irnpossible if the delibcrate

disruprion of lcgislativc procccdings by a mcmbcr or mcmbcrs unhappy with decisions of
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the spcaker was to lead ro invalidation of lcgislation by the courts. In saying so, we maintain

that rhc doors of thc courts shall remain opcn and dcscrving litigants will always obrain rclicf

from thc fountain of justicc....

In rebutting thc claim that thc IL,BC Amcndment Acr had limited political rights undcr articlc

38 of thc Constirution, rhe 1" respondent submitted that rhcrc was no dcmonstration of how the

amendmcnts affecrcd thc Petirioner's right to make political choices including the right to form

political parrics, participate in formation and activities of political partics, rccruit members campaign

for a polidcal party.

In the cnd, thc l" rcspondcnt subrnitted that the Pe tition was speculative sincc thc rolc of rhc Sclcction

Panel is to rccruir, shortlist and interview Kcnyans who wish to apply for mcmbcrship of IITBC. It was

srared thar thc IEBC Arrendrncnt Act do not stipulate that thc said norninees l.nust come Fron'r the

membcrship of the PSC itsclf.

'l'hc 1" rcspondcnt submittcd thar rhe Pctirion was prcrniscd on misapprchcnsion of thc law and had

failed to dcmonstrare unconsritutionaliry of thc Il.-llC Ame ndmcnt Act. It praycd that tl.rc Petition be

dismisscd with costs.

2"d Respondent's Casc:

'I'he Narional Asscmbly opposcd the pctitioncr through thc Rcplying Affidavit oFMichacl Sialai, thc

Clerk oF National Assembly.

I Ie deponcd rhat the National Assembly's mandatc to enact, amcnd and rcpeal laws is derivcd From

rhc Consrirurion and as such thc Pctitioners'claims seck to thrcaten and rcstrict the lcgislativc rolc of
Parliament undcr articles 1(1), 94, 95 and 109 o[the Constitution.

Hc furthcr dcponed that tl.rc IEIIC Amendmcnt IJill was subjccted to rcgular parliamcntary Process.

Hc pointed our rhar on 8'r' May, 20L9 the Bill was publishcd, it was rcad For thc first timc on 9'h May,

2Ol9 and thereafter comn"rittcd to Departmental Committce on Justice and Lcgal Affairs Pursuant to

Standing Order 127 and arricle 118 of thc Constirution.

It was a[.s<r dcponcd thar thc tsill was thcn advcrtised in local daily ncwspapcrs of 29't' May,2Ol9

and invircd mcmbcrs of public to makc prescntations on ir in compliancc with articlc 11tl of the

Constitution.

It was his disposition that the Justicc and Legal Affairs Committee rcccived submissions and

mcmoranda from the IEBC and having taken into account conccrns of diffcrcnt stakcholdcrs, it
compilcd irs rcporr on thc considcration of rhc impugncd Ilill and thcrcaftcr wcl'lt into thc sccond

rcading.

'I'hc Ctcrk deponed thar the Bill was thcn subjcctcd to thc 'I'hird Rcading and passed on 2/r'r'

Septembcr, 2019. fhe Bill was then referrcd to the Scnate for considcration and was accordingly

subjected to the rigours oFdue process.

k was positcd that rhc Scnatc madc scvcral proposals including thc rcducrion of thc Commissioncrs,

removed somc clauses and qualification o[thc tncr.nbcrs of thc Sclcctiou Pancl, at'ltotlg othcrs.

It was further posited that on 15'r'Septembcr,2020 the National Assembly cor-rsidcred and approvcd

rhe Scnarc's proposals and rhcn forwarded the Bill for the Prcsidcntial asscnt in accordancc to Arriclc

1 1 5 of the Constitution. 'l'hc Bill was asscntcd into law on I 3'r' Novcmbcr, 2020.

I
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85. On rhe forcgoing rccounr of cvcnts, thc 2'd Rcspondcnt dcponcd that the IEBC Amendmcnt Bill

was subjcctc<I to rcquisite lcgislativc procedurc under the Constitution and Courts have no mandate

to nullify a consrirutionally valid statute. I Ic statcd that thc Pctition contravcncs thc presumprion

of constirutionality of legislation cnacted by Parliament and thc onus was on thc Petitioner to Prove

ro Court thc manncr in which the Constitution had been violated as required in the case of Anarita

Karimi Njcru v rcpublic and Court of Appeat dccision io Mumo Matcmu A anotbcr o Trasted Society

of IIuman Rigbts.

86. In referencc ro thc Courr of Appeal decision in Ciuil ,tlppeal No 175 of 2009;Jobn I laran Muau u Dr

llnrlrew Mulci €.! otbers,Mr Sialai dcponcd that courts ought not to intcrferc with opcrations of othcr

arqrs of (lovcrnrrlcnt. Ir was his casc rhat the Pctition was an affront to the doctritre of separation of

powcrs and an cncroachment to the legislativc mandate.

87. Mr Sialai also dcponcd rhar courts should not qucstion each and cvery procedural infraction that may

occur in eithcr House of Parliamcnt. He relicd of the Supremc Court in Tbc Speaker of Senatc A
anotber u.tlttorney General €! 4 others.

88. Ir was also dcposcd that rhc IEBC Amendmcnt Bill was madc as a rcsult oF rhe lacuna in the First

Schcdulc of tlic II:llC Act which only applicd to thc rccruitmcnt of the currcnt Commissioncrs and

as such thcrc was nccd to enact lcgislation For sulrscquent appoinrmcnts.

89. In urging thc court to dismiss thc Petition, Mr Sialai deponed that thc Petitioner had not adduced any

cogcnt cvidcncc to dcmonstratc that his rights had been infringcd upon.

90. In its wrirrcn submissions darcd 10'r' Dcccrnbcr, 2020, the 2"'r Rcspondent largcly rcitcratcd thc

contcnts of thc Rcplying Aflidavit oFMr. Sialai.

gl. ft was submitrcd thar undcr arricles 94 and 109 of thc Constitution, the 2"d Rcspondent cxcrciscd

irs constitutional mandate and that there werc no procedural gaps ir-r the enactment of the in-rpugned

II-BC Amendment Act.

gZ. As rcgards thc contcntion that rhc IEBC Amendmcnt Act thrcatcncd Political llights under article

38, it was submittcd that thc cffcct and purposc of the amendmcnt could not bc faulted. 'Ib rhat end,

re liancc was placcd on thc Canadian Supremc Court decision in R u Big Drug Mart Ltd. Rcfcrencc

was also madc to the decision in Mugambi Imanyara 8l anotbcr o Attorne! Gcneral €-l 5 Otbers (2017)

cKI-R whcrc it was held that courts must examine the dircct and inevitable effect of law and the

legisladvc history of thc statute.

93. Ir was rcitcrarcd in the submissions rhat the ILIIC Amcndmcnt Act was constitutional and thc burdcn

was on the parry challcnging ir to prove violation of Constitution. Reliance was placed on the decision

of the Court of Appcal of 'lhnzania in Ndlanabo u tlttorney Gcneral (2001) EL 495 wherc it was

obscrvcd: -

Until the conrrary is proved, a legislation is presumed to be constitutional. It is sound legal

principlc of consrirutional construction that, if possiblc, a legislation should reccivc such a

construction that will rnakc it oPcrative and not inoperativc.

94. 'lb furthcr buttrcss the forcgoing, the 2''d Respondcnt relied on Kenla Human Rigbts Commission u

tlttorney Gcneral €-l Anotber (2018) eKLR, Thc Council of Gouernors u Inspector General of Police €l

3 Otbers (2015)cKLR.

gS. It was submitted that the Pctitioner had not discharged his burdcn for the granting of the declaradon

o[invalidiry of thc impugned I]:BC Amendmenr Act.
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In submirring that allowing rhe Petition would amount to violation of thc principlc of separacion of
powers, reFcrence was nrade roJames Gaclteru Kariuki A 10 others u County Gouernment of Mombasa

€9 56 otbcrs (2019) eKLR a nd 'l'rusted Socie ty-for Human Rigbts tl lliancc u -/l ttorney Gcneral A 2 others

(2012) eKLR wherc in the latter, the Court observed as follows: -

.... Among orher pragmaric manifestations of the doctrinc, it means thar when a matter is

textually committed to one oFthe coordinate arms of govcrnment, thc courts must defer to

the decisions made by those coordinate branchcs oFgovernment......

In the end the 2"d respondenr submitred that the prayers in thc Petition wcrc tantarnount to asking the

Court to amend or rcpcal lcgislation. It statcd that such invitation should be excrcised with restraint as

was observed by the Court of Appeal in Pbarmacl and Poisons Board u George Wanghnga €1 5 otbcrs

[2020]eKLR.

3d respondent's casc:

'I'he 3'd respondent, 'l'he Senate, opposed the Petition through the Affidavit ofJercmiah Nyegenye, rhe

Clerk to the Senate, dcponed to on 16'h I)ccember, 2020.

Hc deponcd that Parliament has power to make laws under article 94(5) of the Constitutior-r which

are subsequently prcsumed consritutional and the burden of dcmonstrating unconstitutionaliry is on

the person contcsting.

In refercnce to article 250 of the Constitution that requircs composition oF Cornmissions and

Independcnt offices to be idcntificd and recommended for appointment in a manncr prescribed by

national legisladon, the 3'd respondenr deposed thar the IEBC Amcndmcnt Act was consritutional.

I-Ie deposcd that undcr arricle 127(6)(cXii) of thc Constitution, the PSC could pcrform any rolcs

assigned to it by national lcgislation.

He opposed rhe pctitioner's claim of conflict of intcrest and stated that thc PSC's role in appointing

the Selection Panel and providing secretariat services have becn in existence even in legislation; the

Elections (Amendmcnt) Act 2016.

In irs wrirtcn submissions datcd 11'h Jan uary,202l the 3'd Rcspondent statcd rhar cvcry legislarion is

prcsumcd ro bc constitutional and to justify its nullification, thcrc must bc a clcar and unequivocal

brcach of the Constirurion. RcFcrcnce was made to Commisstonfor Iruplcmcntation of tbe Corutitution

u Parliament of Kenya and Anotber High Court No 454 of 2012 whe rc it was stated: -

I adopt the words of court in u Varty U972) | lfLR 534, as citcd in tlppltcation by Babadur

[1936] LRC 545 (Consr.), where ir was stated, "I would only cmphasisc rhat onc should not

start by assuming that what Parliamcnt has done in a lcngthy process oflcgislation is unfair.

Onc should rather assume that what has been done is fair undl thc contrary is shown..." In
the same vcin I will reircrare that this court will start from thc prcsumption that a statutc as

enacted by Parlian-rent is constitutional, is fair unless the contrary is proven.

It was stated that under articlc 250 of the Constitution, national legislation provides for composirion,

appoinrment and terms of office of Constitutional Commissions and Indcpcndent Offices.

In rhe cnd, it was subrnitted that the petitioner had not demonstrated unconstitutionality of rhc IEBC

Amendmcnt Act. It urged the Court to dismiss the Petition.

1

1

1

1

1
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1 10.

111.

The 4'h Respondent's case:

106. 'l'he 4'h respondenr opposed the Petirion through Grounds of Opposition dated 11'h Nove mb er,2020

and the Replying AIfidavit ofJeremiah Nyegenye deposed to on 14'h December, 2020.

lO7. In the Grounds of Opposition, it was its case that the Petition was an afFront to the legislative role of

Parliamcnt undcr articlc l(l),92,94,95 and 96 of the Constitution'

108. It claimcd that undcr arricle 127 of thc Constitution, thc PSC has thc mandatc to providc serviccs and

Facilities ro cnsurc cfEcicnt and efFcctive functioning of Parliamcnt and performing other functions as

prescribed by legislation.

109. 'I'he 4'h respondent stated that if the Petition were allowed, there will be no procedure for the

appointmcnr of IEBC (lommissioners or filling of vacancies that may arise contrary to Article 250(2)

of thc Constitutiou.

It urged thar rhe Pcririon lackcd mcrit, was argumentative and an outright abuse of courr Proccss.

In the Replying Affidavit, rhe dispositions of Mr Nycgenye werc a rcplica of his deposition on behalf

of the 3'd Rcspondcnt.

'l'hc 4'r' rcspondenr filed writtcn submissions dated 14"' December, 2O2O. k rcstatcd and emphasizcd

thc avermcnts in the Rcplying Affidavit ofJcrcmiah Nycgenye.

It addcd that thc pcririoncr had nor demonstrated as pcr thc principlcs establishcd in /lnarita Karimi

casc how thc IIIBC An.rcndment Act had violatcd the Constitution.

In respcct of thc clain-r on scparation oF powers, it was submittcd that PSC is an independcnt

consrirutional commission undcr article 127 of thc Constitution contrary to the allegations by the

petitioner that the PSC is an appendage of Parliament.

It furrhcr srated that the impugned the IEBC Amendment Act had introduced parameters for

appointmcnt oF rhc members of the Sclecdon Pancl that was not thcre befbrc and madc the

rcquircmcnt that mcmbcrs appointed to the Sclection Panel to takc and subscribe to thc oath of office

beFore assuming officc. As such, ir submitted tl.rat the members of the Sclection Panel will discharge

thcir mandatc indcpcndcncly rcgardless of thc appointing authoriry.

'l'he 4'h rcspondenr further submirted that the Court had thc obligation to consider historical

dcvclopmenrs, purpose and intercst that lcd to the enactment of thc IEBC. 'Io that end, referencc was

rnade ro rlte Matt:er of tbc National l.and Cornmission l\dvisory Opinion No 2 of 2012t (2015) cKLR

wherc thc Suprcmc (lourt statcd that: -

'fhe Constiturion is to be interpreted in a holistic manner that entails reading alongside

othcr provisions and considering the historical pcrspectivc purPosc and intcrcst of the

provisions in qucstion.

'While refcrring ro the dccision of Salmon LJ in Blackburn u llttorney General (l9l7l) I lfLR 1037 ir

was submirred that the Perition is a textbook example of litigation aimed at influencing the outcome

of political decisions.

k was also argued rhat the process of appointing thc Selection Panel to recommend persons for

appoinrmenr as Commissioners of rhe IIIBC is a political proccss that was arrived at after political

compromiscs betwecn various players in the political and electoral secror in thc country. Support was

tt2.

1 13.

t14.

115

r16

tt7

1 18.
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found in National tlsscmbly of Kenya A lnotber u T-be Insntute of Social tlccountability A 6 otbers

(2017) eKLR where thc Court of Appeal stated that: -

Furthermore, questions such as division of functions, divisions oF revenuc, legislative

proccss and budget process are esscntially political questions which fall within political

quesrion doctrinc and which the Constiturion has assigncd to other polirical institutions

for rcsolution and creatcd institutions and mechanisms for such resolutions.

19. The 4'h rcspondcnt contended that if the Pctition is allowcd, there would bc no proccdure for the

appointment of IIrBC Commissioners or 6lling oFnay vacancy that may arisc contrary to article250(2)

of thc Constiturion which is againsr public intcrest in vicw of thc fast-approaching clections.

In responsc to thc contcntion that the re was violation of separation of powers, the 4'l' respondent stated

rhat pure separation of power does not exist. He stated that there always are incidences of overlap.

In the end, ir submitted that the petitioncr had not dcmonstrated how thc role oFPSC in appointing its

members to the Sclection Pancl and to provide secrctarial scrviccs offended thc principle of scparation

of powcrs. It urgcd thc court ro disrniss thc Pctition for lack of mcrit.

for Dctcrmination

Irrom my rcading of rhc courr documents 6led and consideration of thc submissions of thc parties, I

have identified the following issues for discussion: -

i. Principlcs of constitutior-ral and statutory interprctation.

ii. Whcthcr Parliamcnt and Parliamentary Scrvicc Comr.r.rission are distinct constitutional

cntities.

Whcther Parliamcnr in enacting the IEBC Amendmcnt Acr violatcd rhe principlc of
separation of powers.

'Whether the IIiBC Amendment Act or section 2(2)(a) and 3 of the II1BC Amendment Act
are unconsrirutional to rhe extent that they infringe arricle 10 of the Constitution in being

counter the rule oflaw, are an abuse ofpower and good governance, violatcs the independence

of IIIBC, violatcs equiry equaliry non-discrimination and Fairness and also violates article 38

of thc Constitution.

and Determination:

I will dcal with the issucs scqucntially.

of constitutional and statutory intcrprctation:

'I'he Petition hercin raises various constitutional issues. 'I-he issues border on the manner in which the

Consriturion and thc law ought to be intcrprctcd.

In such instance, a look at the settlcd principles in constitutional and statutory interpretation becomes

impcrative . 'fhat, needlcss to say, shall lay a firm basis for consideration ofthe rest of thc issucs with ease.

'I'he Constitution is a documcnt sui gcncris. It is the ultimatc source of law in thc land. It commands

superiority and dominance in every aspect and its interpretation as of necessity must be in a manner

that all other laws bow to.

ii i.

iv.

1,

i.
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r27 In Nairobi Higb Court (lonstitutional Pctitions No. 33 and 42 of 2018 (Consolidated) Okiya Omtatah

Ohoiti o public Seruke Commission €l 73 Otbers (2021) cKl,R , this court discusscd thc principlcs oF

constitutional interpretation at lcngth. It obscrvcd as follows, -

54. As regards thc intcrprctation of the Constitution, suffice to say that the Constitution itself

gives guidclines on how it ought to be intcrpretcd. That is in articles 20(+; ,,-tO 259(l).

55. Articlc 20(1r) requires (lourts while interpreting the Bill of Rights to Promote the values that

undcrlic an open and democraric society based on human dignity, cquality, cquity and freedom

and the spirir, purport and the objccts of the Bill of Rights. Articlc 259(l) command Courts

to interpret the Constitution in a manner that promotes its purposes, values and principles,

advanccs thc rule of law, human righrs and fundamcntal frccdorns in the Bill of Rights, permits

thc dcvclopmcnt of thc law and contributes to good govcrnancc'

56. Courrs have also rendered how the Constitution ought to be interpreted''I'he Supreme Court

in a ruling rendercd on 21" Decembcr, 2011in In tbc Matter of Interim Indepcndent Electoral

Commission [201U eKLR discusscd the need For courts, while interpreting the Constitution,

ro Favour a purposive approach as opposcd to formalism. 'I'hc court statcd as under: -

t86] ....'l'hc rulcs of consritutional inrcrprctation do not favour Forrnalistic or positivistic

approachcs (arricles20 (4) and 259(l)). 'l'he Constitution has incorporated non-lcgal

considcrations, which we must take into account, in exercising our jurisdiction. 'I'he

Constiturion has a most modern Bill of Rights, that envisions a human-rights bascd,

and social-jusricc oricntcd Statc and society. 'I'he valucs and principlcs articulatcd

in thc Prcamblc, in articlc 10, in Chaptcr 6, and in various othcr provisions, rcflcct

historical, cconomic, social, cultural and political rcalitics and aspirations that arc

crirical in building a robusr, patriotic and indigcnous jurisprudcncc for Kcnya. Article

159(1) states rhat judicial authority is derived from the people.'l'hat authority must

be reflected in the decisions made by thc courts.

l87l In Articlc 259(l) thc Constitution lays down thc rule of interpretation as follows:

"'I'his Constitution shall be interpreted in a manner that - (a) promotes its purposcs,

values and principles; (b) advances the rule of law, and hunran rights and fundamcntal

frccdoms in the Bill of Rights; (c) permits the development of the law; and (d)

conrributes to good governance." Article 20 requires the Courts, in interpreting the

Bill of Rights, ro promo[e: (a) thc valucs that undcrlie an open and dcmocratic socicty

bascd on human digniry, cqualiry, cquity and frecdom; and (b) thc spirit, purport and

objccts of thc Bill of Rights.

tSSl ...... Arricle 10 starcs clearly the values and principles of thc Constitution, and

thcse includc: patriorism, national unity, sharing and devolution oF Power, the

rulc of law, dcmocracy, participacion of thc people, human dignity, equity, social

justice, inclusivcness, cquality, human rights, non-discrimination and protection of

thc marginalizcd, good governancc, intcgrity, transparcncy and accountability, and

sustainable dcvcloPment.

t3gl It is for rhese reasons thar the Supreme Court, while observing the importance of

certainty of the law, has to nurture the development of the law in a manner that eschews

forrnalism, in favour of the purposive approach. Intcrpreting the Constitution, is a task

disrinct from intcrpreting thc ordinary law. 'l'hc very stylc of the Constitution compcls

a broad and flcxible approach to interpretation.
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57

58.

59

60.

On rhc principle of holistic interprctation of the (lonsritution, thc Suprcme Court in

Communications Comntission of Kenya A 5 otbers u Royl Media Scruices Limited A 5 otbers

[2015] cKLR affirmcd rhc holistic interprctation principle by stating that:

fhis court has in the pasr ser out guidelines For such mattcrs of interpretation. O[
parricular relevance in this regard, is our observation that the Constitution should

be inrerprctcd in a holistic manncr, widrin its contcxt, and in its spirit.

'l'hc meaning of holistic interprctation of thc Constitution was addrcsscd by thc Suprcme

Court in In the Matter of tbc Kenla Nattonal Human Rigbts Cornmision, Sup Ct Advisory

Opinion Referencc No 1 of 2012;12014) cKLR. 'l'hc court at paragraph 26 statcdas follows: -

...But what is mcant by a holistic interprctation of rhc Constitution? It must

mean inrerprcting the Constitution in conrext. It is thc contextual analysis of a

consrirurional provision, rcading it alongsidc and against <lthcr provisions, so as to

maintain a rational cxplication oFwhat the Constitution must be takcn to mcan

in light of irs history, of the issucs in dispute, and of the prevailing circumstances.

Such schcme of interpretarion does not mean an unbridled cxtrapolation of discrete

constitutional provisions into each other, so as to arrive at a dcsired result.

In a Ugandan case in T'inyefuza u,tlttorne.y Gencral,11997)UGCC 3 (25 April1997) the court

was of thc firm posirion that thc Constitution should be re ad as an intcgrated wholc.'I'hc court

observcd as follows: -

.... thc cntire Constitution has to bc read as an intcgratcd whole, and no onc

particular provision destroying the other but each sustaining the othcr. This is

the rule of harmony, thc rulc of conrplctcncss and exhaustivcncss and the rulc oF

paramountcy of the written (lonstitution.....

In Centrc for Rigbts Edacation and /lwarenets A anotber u Jobn Harun Muau A 6 otbers

l2}l2l eKLR, thc Court of Appeal summarizcd the various principles of constitutional

interpretation as follows:

l2L) .... Bcforc thc High Court cmbarkcd on thc intcrprctation of thc contcncious

provisions of the Consrirution, it restated the rclevant principles of interpretation oF

rhe Consrirution as extracred from casc law thus: -that as provided by article 259 the

Constitution should bc interpreted in a manner that promotcs its purposes, valucs and

principles; advances rulc of law, human rights and Fundamental freedoms and pcrmits

dcveloprncnt of rhc law and contributcs to good govcrnance.that thc spirit and tenor

o[thc Constirution must presidc and pcrn.rcarc thc proccss of judicial intcrprctation

and judicial discrction.rhat thc Constiturion rnust bc intcrprcted broadly, libcrally

and purposivcly so as ro avoid "the austcrity of tabulatcd lcgalisrn.that the cntire

Constitution has ro be rcad as an intcgratcd wholc and no onc particular provision

dcsrroying the other but each sustaining thc othcr as to cffectuatc the great purpose of
thc instrurnent (the harmonizarion principlc).

T'hcsc principlcs are nor ncw. 'I'hcy also apply to thc construction of statutcs. 'l'l'rcrc arc othcr

in-rportant prir-rciples which apply to the construction of statucs which, in my view, also apply

ro thc consrruction of a Consrirution such as presumption against absurdity - mcaning that

a courr should avoid a consrruction that produces an absurd rcsult; thc prcsumption against

unworkable or impracticable result - rncaning that a court should find against a construction
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which produces unworkablc or impracricable rcsult; prcsumption against anomalous or

illogical rcsulr, - meaning that a court should find against a construction that crcates an

anomaly or orherwisc produces an irrational or illogical rcsult and the prcsumption against

artificial rcsult - n.reaning rhat a court should find against a construction that produces artificial

resuk and, lasrly, the principlc rhat thc law should scrvc public intercst -mcaning that the court

should strivc to avoid adopting a consrruction which is in any way adverse to public interest,

cconomic, social and political or otherwisc. Lastly, although the qucstion of the election date

of thc firsr clcctions has evoked ovcrwhelming public opinion, public opinion as the High

(lourt correctly apprcciatcd, has minimal role to play. 'I'hc court as an independent arbiter of

the Constirution l.ras fidclity ro the Constitution and has to bc guided by the lettcr and spiric

of thc Cor-rsritution.

63. In Advisory Opinion Applicarion No 2 of 2012, In tbe Matter of tbc Principlc of Gcndu

Representation in the National tlssembly and tbe Senate 12012) cKLR , the Supre me Court

spokc to purposivc interpretation of the Constitution. It had the following to say: -

...'I'he approach is ro bc purposive, promoting the dreams and aspirations oF the

Kcnyan people, and yct nor in such a manner as to stray from the letter of the

Constitution.

64. 'l'hc Courr wcnt ahcad and gave further meaning of the term purposivc by making rcference

to thc dccision in rhc Supremc Court of Canada in R u Drug Mart (1985) when ic madc the

following rcnrarks: -

'l'hc propcr approach to thc dcfinition of thc rights and frcedoms guarantced by thc

Charter was a purposivc one. 'l'he meaning of a right or freedom guaranteed by the

Chartcr was to be ascertaincd by an analysis of the purpose of such a guarantce; it

was to be undcrstood, in other words, in drc light of thc intcrests ir was mcant to

prorecr...ro recall thc Chartcr was not enactcd in a vacuum, and must therefore ... be

placed in its propcr linguisric, philosophic and historical contexts.

65. 'l'hc Suprcmc Court, while referring to the South African Constitutional decision inMinister

of Homc tlffairs (Bermuda) u l:isber U980] AC 319 (PC), went furthcr and stated that a

purposivc approach is'a gcncrous inte rprctation... suirablc to givc individuals the Full n'leasure

of thc fundamcntal righrs and frccdoms reFerrcd ro.'

66. 'l'hc Lcamcd Judgcs of thc Suprcmc Court further agrccd with thc South African

Constirutional Court in S u Zuma (CC'f 5/94) 1995 when it statcd that in taking a purposive

approach in inrcrprcrarion, regard must be paid to the legal history traditions and usagcs of

thc country conccrncd.

67. 'l'hc Suprcmc Court cmbcllishcd rhc nccd to pay attcnrion to lcgal history while intcrprcting

not only thc Constitution but also statutes. It obscrvcd as follows: -

8.1 I 'I-his background is, in my opinion, a sufficient statemcnt on the approach to be taken

in interpreting rhe Constitution, so as to breathe life into all its provisions. It is an

approach that should bc adopted in intcrprcting statutcs and all dccided cases that

are ro bc followcd, distinguished and for the purposes of the Suprcmc Court whcn it

reverscs itsclf.

68. '['hc Courr of Appcal while dealing with holistic intcrpretation of rhe Constirution in Civil

Appeal 74 e. 82 of 2012, Centre for Rigbx Education and lluareness A Anotber u Jobn
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I

Flaran Mwau €.1 6 otbers [2012] eKLR stated that the entirc Constitution must bc rcad as

an integrated whole and no one particular provision dcstroying thc other so as ro efFcctuatc

harmoniz.ation principic.

In discussing how consrirutionaliry of impugncd Acts of Parliamcnt ought to bc interprctcd against

the consritutional musrcr, the I'ligh Court in Petidon No 7l of 201 4, Institute of Social llccountability

€l another u National Assembl €! 4 Otbers [2015) eKLR remarkcd as follows, -

[I]n determining whether a sratute is constitutional, the Court must detcrmine thc objcct

and purposc oFthe impugncd statutc For ir is important to disccrn thc intcntion cxprcsscd

in rhe Act itself (see Murang'a Bar Opcrators and Anotbe r u Minister of Statefor Prouincial

Administration and Internal Securitl €i athersNairobi Pctition No. 3 of 2011 [2011]cKLR,
Samuel G Momanyi u Attorney General and ,4.notber (supra)). Irurther, in examining

whether a parricular starurory provision is unconstitutional, the court must have regard not

only ro its purpose but also im effect. The Canadian Supreme Court in rhe R u BigM Drug

Mart Ltd, [1985] I SCR 295 cnunciated this principle as follows: -

lloth purpose and cfFecr are rclcvant in detcrmining constitutionality; cithcr

an unconstitutional purpose or an unconstitutional effcct can invalidate

Icgislation. All lcgisladon is animated by an objcct thc lcgislaturc intends to

achievc.'I'his object is rcalized through impact produccd by the opcration and

application of the lcgislation. Purpose and effcct respectivcly, in thc sensc of thc

lcgislation's object and its ukimate impact, are clcarly linkcd, if not indivisiblc.

Inrcnded and achieved effects have been looked to for guidance in assessing thc

lcgislation's object and thus the validity.

[59.] Fourrh, thc Consriturion should bc given a purposivc, libcral intcrpretation. 'l'hc

Suprcmc Court In Re Tbe Matter of tbe Interim Indcpendent lllectoral Commisstlon

Constiturional Applicario n (supra) at para 51 adoptcd thc words of Mohamcd A J in thc

Nanribian case of State u Acbenn l99l(20 SA 805, 813) wherc he stated that;

'fhc Constitution of a narion is nor simply a statute which mcchanically defines

thc structures ofgovernmenr and the rclationship government and the governcd.

It is a mirror reflecting rhc "national soul" the idcntification oF ideas and.....

aspirarions of a nation, rhc articulation of thc valucs bonding its pcoplc and

disciplining its govcrnmcnr. 'I'hc spirir and tcnor of thc Consritution must,

thcrefore prcside and permcatc thc process of judicial intcrprctation and judicial

discrction.

Lastly and fundamcntally, it is rhc principlc that thc provisions of thc Constitution must bc rcad as

an intcgratcd wholc, withour any onc particular provision dcstroying thc othcr but cach sustaining

the orhcr (sce Tin.yefaza u Attorne.y General of tJgandaConstiturional Pcririon No 1 of 1997 (1997

UGCC 3)).

We arc duly guided by the principles we have ourlined and wc accept that while intcrprcting the

impugncd lcgislarion alongside the Constitution, we must bcar in mind our peculiar circumstanccs.

Ours must bc a libcral approach that promotes the rule of law and has jurisprudcntial valuc that must

rake into account thc spirit of rhc Constitution. 'As rhis is a matter that conccrns devolution, wc recall

what the Supreme Court stated in T'he Speaker of the Senatc A tlnotber u AttorneyGeneral A anotber

A 3 Otbus - Advisory Reference No 2 of 2013 [2013] eKLR.
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129 Rcccntly, in Nairobi Fligh Court Constitutional Pcrition No L327 oF 2020 Law Socicty oJ'Kcnya

u 1'be Attorney Gcneral and ,Anotber (2021) cKl,R this court in furthcring the discussion on thc

constitutionality of a statute expressed itself as follows: -

110. I will also look at the decision in R u Oahes. f'he bricf facts are that the respondcnt,

David I:dwin C)akes, was charged with unlawful possession of a narcotic for the purposc of
trafiicking, conrrery ro s. 4(2) oFrhc Narcotic Control Act, but was convictcd only oFunlawful

posscssion. AFrcr the rial judgc madc a finding that it was bcyond a rcasonablc doubt that thc

Rcspondcnr was in possession of a narcotic, the Respondcnt brought a motion challenging

rhc constiturional validiry of s 8 of rhc Narcotic Control Act.'l'hat section provides thar if the

court finds thc accused in possession of a narcotic, thc accuscd is presumcd to bc in possession

fur thc purpose o[ rraf{icking and that, absent the accuscd's cstablishing the contrary, hc or

shc musr bc convicted of rra{licking. 'l'hc Ontario Court of Appcal, on an appcal brought

by thc Crown, found that this provision constitutcd a "rcvcrsc onus" clausc and hcld it to bc

unconsrirurional becausc it violatcd the prcsumption of innoccnce now entrenched in s 11(d)

of rhe Canadian Charrcr of Rights and Freedoms. 'fhc Crown appealcd and a constitutional

qucsrion was sratcd as to whethcr s 8 of the Narcotic Control Act violated s 11(d) of thc

Charter and was thcrcForc of no forcc and cfFcct. Inhcrent in this qucstion, given a finding that

s 11(d) of thc Chartcr had becn violatcd, was the issuc of whcthcr or not s 8 of the Narcotic

Control Act was a reasonable limit prescribed by law and dcn-ronstrably justified in a frce and

democratic society for the purpose of s. I of the Charter.

111. 'l'hc appcal was disn.rissed and thc constitutional question answcrcd in the afErnrativc. In so

holding, rhc Suprcmc Court of Canada, thcn presidcd by thc Chicf Justice in a Scven-Judgc

bench discusscd the critcria in ascertaining the manner in which a limitation to a right or

fundarncntal frccdom may be justificd. 'l'hc Court came up with a thrcc-prongcd criteria. |irst,

rhc objcctive which the limitation is designed to serve. Sccond, the means chosen to attain

the ol:jcctive musr be reasonable and demonstrably justified. 'l'his is the proportionality test.

'l'hird, thc cffcct of thc limitation.

tl2. On tl.rc objcctivc tcst, thc Suprcmc (lourt statcd as follows: -

67. 'Ib cstablish rhat a limir is rcasonable and dcmonstrably justified in a fice and

democratic society, ...... rhc objective, which the mcasures responsible for a limit on a

Charter right or freedon.r are designed to serve, must be "of sufHcient importance to

warranr ovcrriding a constitutionally protcctcd right or frcedom": R u Big M Drug

Mart Ltd,supra,etp 352.'l'hc standard must be high in order to ensure that objcctivcs

which are trivial or discordant with the principlcs intcgral to a free and dcmocratic

sociery do not gain s. 1 protcction. It is necessary, at a minimum, that an objcctive relatc

ro concerns which arc pressing and substantial in a frec and democratic society before

it can bc characterized as sufliciently important.

113. On thc proportionaliry tcst, thc Suprcmc Court stated rhat: -

70. Sccond, once a sufficicntly significant objective is rccognized, then che party invoking

s 1 musr show that the means chosen are reasonable and demonstrably justified.
'I'his involves "a form of proportionaliry test": R u Big M Drug Mart Ltd, supra,

ar p.352. Although rhc nature of the proportionality tcst will vary depending on

rhe circumstances, in cach casc courts will bc requircd to balance thc interests of
socicry with those oFindividuals and groups.'I'hcrc arc, in my view, thrcc important

componenrs oF a proportionality test. I:irst, the mcasurcs adopted must be carcfully
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designed to achieve the objective in question. 'l'hey must not be arbitrary, unfair or

based on irrational considerations. In short, they must be rationally connccted to the

ob.jcctivc. Second, rhe mcans, evcn if rationally connected to thc objectivc in this 6rst

sense, should impair "as little as possible" the right or frecdom in question: R u Big M
Drug Mart Ltd., supra, at p 352. 'l'hird, therc must bc a proportionaliry bctwcen thc

effects of rhe measures which are responsible for limiting the Charter right or freedom,

and the ob.iecrive which has been identified as of "sufiicient importance".

ll4. On thc rhird tesr, that is the effect of the limitation, the Supreme Courr stated that: -

71. With rcspcct ro rhc third cornponent, it is clear that the gcncral effect of any measure

impugncd undcr s. 1 will be rhe infringcmcnt of a right or frcedom guaranteed by

the Chartcr; this is the reason why resort to s. I is necessary. 'I'he inquiry into effects

musr, however, go furrher. A widc range of rights and frccdoms arc guaranteed by

the Charter, and an almost infinitc numbcr of factual situations may arisc in respcct

of these. Some limits on rights and frccdon'rs protccted by thc Charter will be morc

scrious tl'ran othcrs in rcrms of thc naturc of thc right or frccdom violatcd, thc extcnt

of the violadon, and thc dcgrcc to which thc mcasurcs which imposc thc limit trench

upon the integral principlcs of a frce and democratic society. Even if an objecdve is

of sufficient imporrance, and the first two clemcnts of thc proportionaliry test are

satisfied, it is still possiblc that, bccause of thc scvcrity of thc dclctcrious cffects of a

rlrcasure on individuals or groups, thc measurc will not bc justificd by the PurPoscs

it is intcndcd to scrvc.'I'hc morc scvcrc the dclctcrious cfFccts of a mcasurc, the morc

important rhe objectivc must bc if thc measurc is to be reasonable and demonstrably

justified in a free and dernocratic socicty.

Lastly, the Court of AppcalinJobn Harun Muau o Independent Electoral €l Boundarics Commission

€l tlttorney Gencral [2019J cKLR had thc following to say on thc constitutionality of statutcs: -

27. Here rhe qucsrion we have to answcr is whcthcr thc learnedJudgc errcd by not dcclaring scction

10 of rhc Polirical Partics Acr unconstiturional? 'I'hc cardinal rulc in intcrpretatiou of statutc

is to chcck whcthcr it complics with the constitutional rnandate. 'I'his is a rulc that has gaincd

rracrion in several jurisdictions as srated in thc case oC US u Butler, (supra) which was relied

on by thc appellant. It was held that a dury of a court in dctermining the constitutionaliry of
a provision of a statutc should takc tl.rc following as a guidancc: -

'Whcn an Acr of Congress is appropriately challenged in thc courrs as not

conforming ro rhc constitutional rnandate, the judicial branch of the govcrnment

has only onc dury; to lay thc article of the Constitution which is invoked bcsidc the

srature which is challengcd and to decide whether thc latter squares with the forn.rer.

All the court docs, or can do, is to announce its considcrcd judgmcnt upon thc

qucsrion. 'I'he only power it [ras, if such it may bc called, is thc powcr ofjudgmcnt.
'I'his court ncither approves nor condernns any legislative policy. Its delicate and

difiicult ofiicc is ro ascerrain and declare whcther the legislation is in accordance

with, or in conrravention of, thc provisions of the Constitution; and, having done

that, its duty ends.
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Also in 'l'hc 
Queen u Biq M Drug Mart Ltd, 1986 t.RC (Const) 332, the Supreme Court of

Canada statcd thar;

Iloth purposc and cffcct arc rclcvant in dctcrmining constitutionality; eithcr an

unconsritutiona[ purposc or an unconstitutional effcct can invalidate legislation.

All lcgislation is animared by an objcct thc legislarurc intends ro achicvc. 'l'hc

objcct is rcalized rhrough impact produced by the operation and applications of the

legislation. Purpose and effect respcctively, in the sense of the legislation's object and

ultimate impacr, arc clearly limited, but indivisible. Intended and achieved effect

have bcen looked to for guidance in ascertaining thc legisladon's object and thus

validiry.

28. Bearing in n.rind thc abovc principles wc are of the vicw that although thc Constitution docs

not makc any provisions for political mergcrs or coalitious, Parliamcnt is mandated under

article 92 to make Legislation to provide inter alia for the regulation ofpolitical parties, the roles

and functions ofpolirical parties and other rnatters necessary for their management thereto.'We

arc cognisant of thc facr rhar cnactment of legislation involvcs a lengthy process that involves

people's rcprcsenrarivc as well as public participation. A party sceking to strike a provision

of a sraturc must dcmonstratc h<lw thc particular enactmcnt is unfair, irrational and patcnrly

against rhc valucs or thc spirit of rhc Constitution......

Having had a dctailcd discussion in the manner in which courts ought to deal with the interpretation

of the Constirurion and the constitutionality of statutcs, and as said, that discourse now lays a basis For

thc considcration oFthe rcst of the issucs. I will now consider thc othcr issucs.

ii. Whether Parliamcnt and Parliamentary Service Commission are distinct constitutional entities:

l3Z. 'l'hc Parliarncnt and rhe PSC arc both providcd for in thc Constitution. I will, thcrcfore, look at what

thc Constitution says on each of them.

133. I will bcgin with the Parliament. Chaptcr tt of the Constitution cstablishes thc Lcgislarure. Part I is on

thc cstablishn'rcnt and rolc oltParliamcnr. It providcs as ft;llows: -

Chaptcr I:ight -'l'hc I-cgislature

PAKI' 1 - listablishment and the Role of Parliament

')3. I'.stablishmcnto[-Parliament

94.

(1) 'l'here is establishcd a Parliament of Kenya, which shall consisr of
rhe Narional Asscmbly and the Scnatc.

(2) T'he National Assembly and the Senate shall perform their

respective functions in accordance with this Constitution.

Rolc of Parliamcnt

(1) 'l'hc lcgislativc authority of thc Rcpublic is dcrived from the

people and, at the national levcl, is vested in and excrciscd by

ParIiamcnt.

(2) Parliamcr.rr manifcsts thc diversity of the nation, represents the

will oFrhc pcople, and cxcrcises thcir sovcreignty.
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(3) Parliament may consider and pass amendmcnts to this

Constitution, and alter county boundaries as providcd for in this

Constitution.

(4) Parliament shall protect this Constitution and promote thc

dcmocratic govcrnance of rhe Rcpublic.

(5) No pcrson or body, other than Parliamcnr, has the powcr to makc

provision having the force of law in Kenya except undcr authority

confcrred by this Constitution or by legislation.

(6) An Act of Parliamcnt, or lcgislation of a counry, that conFcrs on

any State organ, State officcr or Pcrson thc authority to makc

provision having the force of law in Kcnya, as contemplated in

clausc (5), shall expressly spccify thc purpose and objcctives for

which that authoriry is conFcrred, the limits of the authoriry thc

nature and scope of the law that may be made, and thc principlcs

and standards applicable to thc law madc undcr rhc authority.

Role of the Narional Assembly

(1) f-hc National Assembly rcpresents thc people of the

constituencies and spccial intcrests in thc National Asscmbly.

(2) 'l'he Nadonal Asscmbly dclibcrates on and rcsolvcs issucs oF

concern to the people.

(3) T'hc National Assembly enacts legislation in accordance with

Part 4 of this Chapter.

(4)'I'hcNationalAsscmbly-

(") determines the allocation of national rcvcnuc

between the levels of government, as providcd in

Part 4 of Chapter Twelve;

(b) appropriatcs funds for cxpenditurc by thc natior.ral

govcrnmcnt and othcr national Starc organs; and

(.) exerciscs oversight ovcr national rcvcnue and its

expenditure.

(5) 'fhc National Assembly-

(.) rcvicws thc conduct in officc of thc Prcsidcnt,

the l)cputy Prcsidcnt ar-rd othcr State ofHccrs and

initiates the proccss of removing them from ofticc;

and

(b) exercises oversight ofState organs.

(6) f'he National Assembly apProves declarations of war and

extensions of statcs of emergcncy.

Role of the Senate

95

96.
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(1) 'I-he Senare represenrs the counties, and scrves to protcct the

interests of the countics and their governments.

(2) 'fhe Scnate participates in the law-making function of
Parliamcnt by considcring, debating and approving Bills

conccrning countics, as providcd in Articlcs 109 to 1 1 3.

(3) 'I'he Senatc determines the allocation of national rcvcnuc among

counties, as provided in Article 217, and excrcises ove rsight ove r

national revenue allocated to the county governments.

(4) '['hc Scnarc parricipates in thc oversight of State officers by

considcring and dctermining any resolution to remove the

President or Deputy President from officc in accordance with

Article 145.

134. Parr 2 dcals with composirion and mcmbership of Parliament. Parr 3 is on Offices of Parliament. Part

4 providcs for thc Proccdurcs for enacting legislation while Part 5 deals with Parliament's General

Proccdures and Rules whercas Part 6 is on Miscellaneous mattcrs which includes the establishment

of thc PSC.

L35. 'l'hePSCisestablishedunderArticle l2ToFrheConstitution.sub-Articles L,2and3thcreofprovides

as follows: -

127. ParliamcntaryScrviccCommission

(1) 'l'hcrc is cstablished thc Parliamentary Service Commission.

\2) 
;1";;;H. nlr.", Asscmbry, as chairperson;

(b) a vice-chairperson clected by the Commission from the membcrs appointed

under paragraph (c);

(.) seven members appointed by Parliament from among its members ofwhom-

(i) Four shall be nominated equally From both Flouses by the Party or

coalition of parcies Forming the national government, of whom at lcast

rwo shall bc womcn; and

(ii) three shall be nominated by thc parties not forming the national

government, at least one of whom shall bc nominated from each

I-Iousc and at leasr onc of whom shall be a woman; and

(d) one man and onc woman appointcd by Parliamcnt from among pcrsons who

are cxpcrienced in public afhirs, but are not members of Parliamcnt.

(3) 'fhe Clerk of the Senate shall be the Secretary to the Commission.

136. Sub-article 4 is on the vacation of office of a member of the PSC. Sub-article 5 is on the term of office

of a mcmbcr of PSC who is a Member of Parliament.

137. Articlc 127(6) of thc Constitution is on thc functions of PSC. It srates as under: -

L27(6) 'l'he Commission is responsible for-
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(") providing services and facilities to ensurc the cfficicnt and cffecdvc functioning
of Parliament;

(lr) constituting offices in the parliamentary service, and appointing and

supcrvising offi ce holdcrs;

(.) prcparing annual cstimares of expcnditurc of the parliamentary scrvicc and

submitdng them to the National Assembly For approval, and cxercising

budgetary control over the service;

(d) undertaking, singly or jointly with other relevant organisations, programmes

to promotc thc idcals of parliamcntary democracy; and

(.) performing other functions-

(i) necessary for the well-being of the membcrs and smff of
Parliament; or

(ii) prescribed by national legislation.

38. Having set out thc establishment and mandates of the Parliamcnt and the PSC, I will, furthcr, look at

the PSC as a constitutional Commission.

39. Chaprcr 15 of the Constitution is on Commissions and Indepcndcnt offices. PSC is among the

commissions.

Under Articl c 253 of thc Constirution, each commission is a body corporate with perpctual succcssion

and a scal. It is capablc of suing and being sued in its corporatc namc.

The objecrs of thc commissions and indcpendent officcs are provided for undcr arriclc 249 of the

Constitution as to protect the sovereignry of the people; to securc the observancc by all State organs

of dcmocratic valucs and principlcs and to promotc constirurionalism.

In Arriclc 252(l) of thc Constitution, the following furthcr functions and powcrs of thc commissions

and indcpendent offices are provided: -

(.) may conduct investigations on its own initiative or on a complaint madc by a member of the

public;

(b) has the powers necessaly for conciliation, mediation and ncgotiation;

(.) shall recruit its own staff; and

(d) may perform any functions and exercise any powers prescribcd by legislation, in addition to

the funcrions and powcrs conferred by this Constitution.

In discharging thcir mandatcs, commissions and indcpendcnt ofiiccs arc indcpcndcnt and not subject

to direction or control by any person or authority, but are only subjcct ro rhc Constitution and thc law.

T'here is a deliberate pattern of dcsign adopted in thc Constitution rclating to thc arms of Government

and rhe comr.nissions associated with the mandates oFaiding such arms of (lovcrnment to properly

opcrarc. 'I'hc dcsign is that such commissions are usually provided for undcr thc samc chaptcr as the arm

of Governmcnt. For instance, thcJudicial Scrvice Commission is closcly associatcd with thcJudiciary

as rhe ann of Govcrnment. That commission is provided for undcr Chaptcr 10 of thc Constitution

which dcals with the Judiciary. Likewise, rhc PSC is provided for under Chapter 8 on the Legislarure.

I

1
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Anothcr example is the Office of the Arrorney General and that of thc l)irector of Public Prosecutions

which are providcd for under Chaptcr 9 which is on thc Executivc'

145. Rcsulting fron.r such a consritutional Formatting, it may aPPcar as though such commissions and

organs arc surbodinatc to the rcspcctive arms of Govcrnmcnt. Flowcvcr, that is not thc posirion. 'l'he

prevailing and consrirurionally-anchorcd position is that each of thc commissions, independent offices

or srarc organs arc indcpcndent and only subject to thc Constitution and the law.

146. Dcriving from thc foregoing, whereas rhe PSC's main role is to providc services and facilitics to cnsure

rhe cfficicnr and cffcctivc funcrioning of Parliamcnt, that docs not make it surbodinatc to Parliament.

I)SC always rcmains indcpendcnt and is only subjcct to rhe Constitution and the law.

147. I Iaving sai<I so, thc issue under consideration can be firnrly scttled in the aflirmativc. In othcr words,

whercas PSC and Parliamcnt are inter-dcpendcnt, they remain disdnct constitutional enrities.

iii. Whether Parliament in enacting the IEBC Amendment Act violated the principle of separation

of powers:

148. In the preceding issuc, I have established that Parliament and PSC are distinct institutions. Flowevcr,

the petidoncr conrended rhar given the rclationship bctween the Parliament and PSC then Parliamenr

ought not ro havc included any nominee of PSC as part of the Selection Panel.

149. According ro rhe petirioner, thc inclusion of the nominees from PSC in the Selcction Panel

compromiscs thc inclcpcndence of thc Sclection Panel or it creatcs a reasonable pcrception oF

compromisc. As a rcsuk, rhe Pctitioncr argucd that the cventual (lomn.rissioncrs who will be appointcd

courrcsy of that proccss will owe allcgiance to PSC and Parliamcnt and, hcncc, that will compromise

the indepcr-rdencc of or PcrccPtion of indepcndcr-rce of the IEBC'

150. 'I'he petitioner, thcrcfore, posited rhar that PSC is conflicted and it should not nominatc its tnembers

to be part of thc Sclcctior.r Pancl othcrwisc thc vcil of scparation of powers is rapturcd.

'l'hc llcspondcnts arc o{ the contrary positior.r.

'l'hc lcgislative proccss of Parliament and the concept of scparation of powers were discussed by the

Supreme Court in Petition 32 of 2Ol4,Justus Kariuki Mate A anotber u Martin Nyaga Wambora

€l anotber [201 7J cKLR .'f he decision in Re Fere nce No 2 of 2013 Speahcr of tlte Scnatc €i another o

llttorney Gencral €! 4 otbers,was referred where the LcarnedJudges observed as follows: -

[59] Also quirc rclcvanr is rhis courr's dccision in Speaker of the Senarc & anothcr v Attorncy

Gencral & 4 Others, Rcfcrencc No 2of 2013;[2013] eKLR.'fhc court, in that case, signallcd

that ir would bc rcluctant ro question parliamentary procedurcs, as long as they did not

breach rhc Constirurion. In rcference to article 109 of the Constitution, which recognizcs

that Parliamcnt is guidcd by both the Constitution and thc Standing Orders in its lcgislative

proccss, thc court thus hcld [paragraphs 49 md 55):

Upon considcring ccrrain discrcpancics in thc cascs citcd, as regards thc rcspective claims to

lcgitimacy by thc judicial power and the lcgislativc policy - cach of thcsc claims harping on the

separarion-of-powers conccpr - wc can'rc to thc conclusion that it is a dcbatc with no answer;

and this court in addrcssing actual disputcs of urgcncy, musr bcgin fron.r thc tcrms and intent of

the Consritution. Our pcrccption of the scparation-of-powcrs concePt must take into account

thc conrext, design and purposc of the Constitution; thc valucs and principles enshrined in the

(lonstitution; thc vision and idcals reflected in the Constitution...

151.

t52.
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154.

-fhc 
apcx court madc furthcr rcfcrcncc to its carlicr dccision in In Rc tbe Matter of tbe Intcrim

lndependent Electoral Contmission [2011J zKLR, where thc rulc of law was discussed to be intricately

interrwined with the principle of separation of powcrs in the following way: -

'I'he effect of the Constitution's detailed provision for thc rule of law in the processes of
governance, is that the lcgality of cxccutivc or administrativc actions is to bc detcrrnincd by

thc courts, which arc indcpcndcnt of rhc Executivc branch.

'l'he cssence of separation of powers, in this context, is that thc totality of governance-

powers is shared out among different organs of governme nt, and that these organs play

mutually-countervailing roles. In this sct-up, it is to be recognizcd that nonc of thc sevcral

governmental organs functions in splendid isolation.

I have already enumerated rhe functions of Parliament and PSC. 'l'hc functions are clearly different.

Thcre is nowhcre any of such powers overlap.

Articlc 88(5) of thc Consritution mandares Parliament to provide for national legislation to aid IEBC

discharge its mandatc. 'fhc provision statcs as follows: -

'I'he Commission shall exercise its powcrs and perform its functions in accordance with this

Constitution and national legislation.

'lo, thercfore, adopr an intcrpretation that favours thc Pctitioner's vicw in the circut.nstanccs ofthis casc

will be ro adopt a formalistic or positivistic approach. In tbe Matter of Interim Indepcndent Electoral

Commission [2011J eKLR, thc Suprcme Court cmphasiz.cd thc necd for courts, whilc intcrprcting the

Constitution, ro Favour a purposive approach as opposcd to formalism.

'fhc unique circumsranccs of this casc do not, hcnce, support the contention that Parliament in

enacting the IEBC Amendment Act violated the principle of separation of powers. In fact, Parliament

discharged its constitutional duty in enacting the IEBC Amendmcnt Act.

I 55.

158. 'l'hc issuc is answcrcd in t[.rc ucgativc.

iv. Whether the IEBC Amcndment Act or section Z(Z)(a) and 3 of the IIBC Amendment Act are

unconstitutional to the extent that they infringe erticlc 1O of the Constitution in being

countcr the rule oflaw, are an abuse ofpower and good govcrnance, violatcs thc independencc

oFIIBC, violatcs cquity, cquality, non-discrimination and fairncss and also violatcs articlc 38

of the Constitution:

The petitioner's and respondents' arguments on this issue have already been comprehensively captured

in this judgmcnt.

It is now a well sertled principle that a pctitioncr ought to dcmonstratc with somc degree of precision

thc right it allcgcs has bccn violarcd, thc manncr it has bccn violatcd, and thc rclicf it sccks lor that

violation.

The burden ofproofon a petitioner in a constitutional Pctition was addresscd by the Supreme Court in

Communications Commission of Kenya A 5 Otbers us. Royal Media Seruices Limited A 5 others 12014)

eKLR as follows: -

Alrhough arricle 22(l) of thc Constitution givcs cvcry pcrson thc right to initiatc

procecdings claiming rhat a fundamcntal right or frccdom has bccn dcnicd, violatcd or

infringed or threatened, a party invoking this articlc has to show the rights said to be

I 56.

t57

1 59.

1 60.

t6t.
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infringed, as wcll as thc basis of his or hcr grievance . 1'his principle emcrges clearly from thc

I Iigh Court decision in,tlnarita Karimi Njeru u Republic, (1979) KLR 154: the ncccssiry of
a link bmwecn the aggrievcd party, thc provisions of the Constitution allcged to have bcen

contravened, and tl.rc rnanifcstation of contravcntion or infringement. Such principle plays

a positivc rolc, as a foundation of conviction and good faith, in cngaging thc constitutional

process of dispute settlement.

162. 'I'he conduct of constitutional Petitions is also guided by various laws. For instance, the llvidencc

Act applics ro martcrs gcnerally relating to evidence. The Evidence Act is clcar on its application to

consriturional Petitions and afiidavits in sccrion 2 thcrcof. 'fhc provision provides as follows: '

(l) 'l'his Act shall apply to all judicial procccdings in or bcfore any court othcr than a Kadhi's

Oourt, bur not to procecdings before an arbitrator.

(Z) Subject to the provisions of any orher Act or of any rules of court, this Act shall apply to

affidavits prcscnred to any court.

163. Sccrions 107(1), (2) and 109 of thc liuidcncc /lct are on thc burdcn oFproof.'l'hcy statc as follows:

107(1) Whocvcr dcsircs arry court to givc judgment as ro any legal right or liabiliry

dependent on the exisrence of facts which he asserts must prove that those facts

exist.

(Z) Whcn a pcrson is bound ro provc rhc existcnce of any fact it is said that the

burdcr.r of proof lics on that person.

and

109 Proof of bartt'cular fact#

'l'hc burdcn of proof as ro any parricular Fact lics on the pcrson who wishes the

court to bclieve in its existcnce, unless it is provided by any law that the proof

of that fact shall lie on any particular Person.

164. 'I'urning back ro rhis matre r and on whe thcr thc IEBC Arne ndment Act infringes rhe rule of law, suffice

ro say rhar thc pctirioncr bascd thc contcnrion on thc undcrsranding that PSC was an organ ofthc

Lcgislaturc. (Scc paragraph 106 ofthe Pctition).

165. 'l'his court has, howcvcr, dcmonstrated the otherwise position.

L66. 'I'he pctitioner has, hence, failed in proving that the IIIBC Amendment Act infringes the rule of law.

167. 'l'hcrc is also thc argumcnt that Parliamcnt crrcd in lcgislating one organ to occupy 4 out of 7 slots in thc

Sclcction Pancl.'lb that cnd, it was argucd that thc principlcs of cquity, equaliry, non-discrirnination

and fairness wcrc violatcd.

168. It is a fact that in rhe impugncd IEBC Amendmcnt Act, PSC nominates four out of the scven nominees

flor appointmenr inro the Sclection Panel. Perhaps it is important to rcproduce the IEBC Amendment

Act in wholc and as undcr: -

The Indepcndent Elcctoral and Boundarics Commission (Amendmentl Act,2O2O

No 18 of 2020

I)atc of Asscnt: 28th Octobcr, 2020

Hffi# keny at aw.o r s/ ca.set tw / crse s / v i ew / 224 t 7 3 / 36



Date of Commencement: 13th Novembcr,2020

AN ACT of Parliament to amend the Independent Electoral and Boundaries

Commission Act, 2O11 and for connected purposes.

ENACTED by the Parliament of Kenya, as follows -
1. 'I'his Act may be citcd as thc Indepcndent Iilcctoral ar-rd Boundarics

Commission (Amendment) Acq 2020.

2. f'he First Schedule to the Independent Electoral and Boundaries Commission

Act, 2011 is amended -
(") in paragraph 1(1) by delcting thc words "sucl.r pcrsons as

Parliament shall dctcrmine" appcaring immcdiatcly aFtcr the

words "consisting of and subsrituting thcrcfor thc words "scvct.t

Pcrsons;

(b) by deledng paragraph 1(2) and substituting thercfor thc

following ncw subparagraph -
(2) 'I'hc sclcction pancl shall consist of -

(r) two men and two women

nominated by the Parliamentary

Service Commission;

(1r) one person nominated by the Law

Socicty of Kenya; and

(.) two persons nominated by the Inter-

religious Council of Kcnya.

(d) by inscrring thc following

ncw paragraph immediately aftcr

paragraph | (Z)-

(2 A) 
},fi ::1"'.',[T l*1,?,:::l; :,:ilT' 

a rn e m b c r

(r) i.s a citizcn of Kcnya;

(b) mccts the rcquircmcnts oF lcadcrship

and integrity sct out in Chapter Six of
the Constitution; and

(.) holds a dcgrce from a university

recognized in Kenya.

(d) by /dclcdng paragraph 1(3) and

substituting therefor thc following

ncw subparagraph-

(3) 'l-he respcctivc nominating bodics under subparagraph (2)(b) and (c) shall,

within sevcn days of the dcclaration of a vacancy in the officc of thc chairpcrsor.r

or member of the Cornmission, submit the names of thcir nominecs to
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the Parliamentaqy Scrvice Commission for transmission to the Presidcnt for

appointmcnt.

16g. 'lb bc ablc to addrcss this sub-is.suc comprchcnsively, I will takc a tour of the composition of the

Sclcction Pancls sincc 2011. 'l'hc first Sclcction Pancl was Pursuant to scction 5(2) oF the IEBC Act'

No 9 of 2011.

17O. 'l'he said provision establishcd the composirion of the Selection Panel in the First Schedule. Section 1

of the Firsr Schcdule provided as follows: -

Selection Panel.

1. Within fourtecn days of the commencement of this Act, the Prcsident shall, in

(1) consultation with the Primc Minister and with the approval of the National

Assembly, appoint a Sclection Panel comprising -

(.) two Pcrsons' bcing onc man and onc woman' nominatcd by thc

Presidcnt;

(b) two Pcrsons, being onc man and one woman, nominated by the

Prirne Minister;

(.) onc person nominatcd by theJudicial Service Comlnission;

(,t) onc pcrson nominatcd by the Kcnya Anti-Corruption Advisory

Board; and

(") one pcrson nominated by the Association of Professional

Societies of East Africa.

t7t.

172.

t73

174.

'l'hc Sclcction Panel compriscd of 7 mcmbers. Nonc of them was nominated by thc PSC.

'l'lrc II:BC Act, No 9 of 20ll was larcr amcndcd by thc enactmcnt of lilection Laws (Amendment)

Act, No 36 of 2016. 'l'hc amcndmenr was asscntcd on 13'h Septcmber, 2016 a'nd bccatnc opcrational

on 4'h October,2016.

'l'lrc [,lccrion Laws (Amcndment) Act, No 36 of 2016 amended thc First Schedule on the procedure

for appointmcnt of Chairpcrson and members of the IEBC. The amendment provided the following

9 mcmbers: -

(r) Iour persons, bcing rwo men and two women, nominated by thc Parliamentary Service

Commission;

(b) Onc pcrsor.r nominatcd by rhc Kenya Confcrcncc of Catholic Bishops;

(.) Onc pcrson nominatcd by the National Council of Churches of Kcnya;

(d) Onc person nominated by the Supreme Council of Kenya Muslims, the National Muslim

Leaders Forum and thc Council of Imams and Preachers of Kenya;

(.) One pcrson nominatcd by the Evangelical Alliance of Kenya; and

(0 Onc person nominatcd by the Kcnya Confcrencc of Catholic Bishops;

In rhis scenario, our of the 9 members of the Selection Panel, 4 of them wcre nominated by PSC.
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175. 'I'hcre was thcn a Ilill by rhc Narional Asscmbly which proposcd sor.r.rc othcr amcndmcnts to thc

Selection Panel. It was the Independent lilectoral and Boundarics Commission (Arncndment) (No 3)

Bill,2019.In that Bill, the composition of the 11 - member Sclection Panel was proposcd as follows: -

(r) Four pcrsons, being two men and two women, nominatcd by the Parliamentary Servicc

Commission;

176.

t77.

t78.

179

180.

1tt1.

t82.

183.

(b) Onc pcrson nominatcd by the Public Scrvicc Commission;

(.) Onc pcrson nominatcd by the Ethics and And-Corruption Oommission;

(d) Onc pcrson nominarcd by the Law Socicty of Kenya;

(.) Onc person nominated by the National Gcndcr and Equaliry Commission;

(0 Onc pcrson nominatcd by thc Atrorncy Gcncral;

(g) Onc person nominatcd by the Kenya Narional Commission on Human Rights; and

(h) One person nominated by the Inter-Rcligious Council oFKenya.

Only 4 out of thc 11 members were to be nominatcd by PSC.

'l'he Bill was dcalt with by both Flouses of Parliamcnt. It thcn rcsulted into thc IIIBC Amcndment Act.

Unlike in thc Iilection Laws (Amcndment) Act, No 36 of 2016 whcre 4 out of 9 of thc membcrs

were nominatcd by PSC and in rhe Independent I'llcctoral and Boundaries Commission (Amendmcnt)

(No. 3) Bill, 2019 whcrc 4 our of the 11 members wcre to be nominatcd by PSC, thc ILBC Amendmcnt

Act providcd that out of rhc T mcmbcrs 4 oF thcm wcre to bc nominatcd by PSC.

'l'here musr havc bccn good rcasons why prcviously thc numbcr of nomiuccs by PSC into thc Selection

Panel was nor more than one half of the nominecs. Indeed, thc reasons arc many. One of them

is the pcrception of indcpendence of rhe Selccrion Panel. A Sclcction Pancl which has majoriry

of irs membcrs nominatcd by onc cntity cannor pass the thrcshold of bcing potraycd as intcr alia

independent and Fair. The dominancc of the mcmbers appointcd by onc e ntity into thc Sclection Panel

dcfinitely raiscs lcgal cye brows.

I Iaving said so, I will, neverthelcss, apply the thrce tcsts oFthe objcctivc, proportionality and thc cffect

of a statutory provision as dcvclopcd by the Suprcme Court of Canada in R u Oahes cesc(supra) rc rhe

impugned IEBC Amendment Act.

On the objccrivc rcsr, the Suprcmc Court hcld that'... it is neccssary, at a minimum, that an objccrivc

rclate ro conccrns which are prcssing and substantial in a frcc and dcmocratic socicty bcforc it can be

characterized as sufficiently important.

I:rom rhc hisrory of Constitution-making in Kcnya and thc qucst for Free and fair elections, the

objcctive of rhc IIIBC Amendmcnt Act ought to furthcr thc rcalization of thc goal rhat IEBC will

cvcntually conduct fair, frce and crediblc elcctiot-ts and rcfcrcnda.

In this casc, the IEBC Amcndrncnt Act runs courltcr that objcctivc. 'l'hc II:BC Amcndment Act

instead creares a scenario of suspicion not only on the Commissioners to be appointed, but also the

evenrual independcnce of rhe IEBC. It is clear bcyond any peradvcnturc that the Selcction Panel was

dominatcd by thc nominces by PSC. 'l'hat dominancc runs contrary to good governancc, transparency,

integrity, social justice, equity, inclusiveness, cqualiry, patriotism, national unity arnong likc principlcs.
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184. Ir is not far-Fctchcd ro imagine the likelihood of the maiority of thc members of the Selection

Panel nominatccl by PSC to favour some candidatcs during the nomination Proccss. Such preferred

candi4arcs may cvcntually bccomc Commissioners of IIIBC and thcir impendence would naturally bc

pur ro qucstion.

185. 'l'l.rc rcspondenrs did nor givc any rcasons For the impugned membcrship of the Selcction Panel in thc

IltllC Amendmenr Act. In orher words, no justification was tendered against the serious contention

raised. 'l'hc rnuch thc rcspondcnrs did was to hold that thc Constitution gave Parliament Powers to

allocatc any orhcr functions to PSC rhrough legislation. 'l'hat is truc and it is the rcason why this court

has alrcady Found rl-rat the Il.,ll(l An'rcndmcnt Act did not infringc thc principle of rule of law.

186. 'I'he unresolvcd contcnrion is, howcver, that the membership of the Sclcction Panel infringes inter alia

various constitutional principlcs in article 10 of thc Constitution'

187. Going by thc guidance in R u Oakcs case (sapra), this Court 6nds that rhe objective of the impugned

composirion of the membership of the IIIBC Amendment Act was not to address the concerns which

arc pressing and substantial in a frce and dcmocratic socicty. Instcad, thc mcmbcrship of 4 out 7

mcmbcrs nominatcd by PSC favourcd a proccss which did not Fully uphold thc Constitution. T'hc

rnen-rbership of rhe Illlc Amcndment Act, hence, fail the objectivc test.

188. I:rom thc discussion in R u Oakes case (supra), rhc rcst of the tests, rhat is thc proportionality and

thc cffcct of rhc srarurory provision, cannot bc subjcct of furthcr discussion once thc stetute or the

provision fails to pass thc objective mustcr.

189. In this case, rhcreforc, it is thc finding of the court that section Z(Z)(e) of the IEBC Amcndment

Act variously offends the principles of good govcrnance, transparency, integrity, st>cial justicc, equity,

inclusivcncss, cquality, patriotism, national unity.

190. 'l'hcre is now rhc nccd for a lcgislation that will takc such principlcs into account without losing sight

of the facr that Kcnyans arc looking upon Parliament to pass legislations which will fostcr free, fair and

crcdible elections and referenda.

191. In sum, this court fi1ds and holds that to the extent that section 2(2)(a) of the IEBC Amendment Act

provides for thc nomination of 4 out of 7 membcrs of the Selcction Pancl, then the said scction 2(2)

(a) of the IirllC Amcndmcnt Act is unconstitutional.

Remedies:

192. 'I'he foregoing discussion has rcsulted to the success and failure of thc Petition dated 3'd November,

ZO20 in equal mcasure.'Whcrcas thc petitioner failed to prove that Parliament and Parliamentary

Scrvicc Commission arc not distinct constitutional cntitics and that thc IIIIIC Amcndment Act

violatcd chc principlcs oFscparation of powcrs and thc rulc of laq hc l.ras, on thc orhcr sidc succccdcd

ro prove rhat section Z(Z)(e) of the IEBC Amcndmcnt Act is unconstitutional.

lg3. Since thc Pctition is partly succcssFul, this court is duty-bound to grant the mosr appropriatc rcliefs in

thc circumstances of this case. Iivcn in instanccs where a party fails to ask for a specific rclief, a court,

dcpcnding <ln rhc narurc of thc mattcr ought to craft an appropriatc rclicf.

194. Courts havc scvcrally rendcrcd on rclicfs. 
-I'he Court of Appeal in Tbtal Kenya Limited u Kenya

RcocnueAutbonlty (2013) zKLRheld that even in instances whcre there are express provisions on

specific reliefs a court is not precluded from making any other orders under its inherent.iurisdiction

for ends oF justicc ro be met ro rhe parries. The High Court in Simeon Kioko Kitbeka €l 18 atbers

u Coanty Gouernment of Macltakos Ql 2 otbers (2018) eKLRheld that article 23 oFthe Constitution
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does not exprcssly bar the court from granting conservatory ordcrs whcre a challenge is taken on the

constitutionality of lcgislation.

115. In Rcpublic ex parte Cbudarama u T'be CbiefMagistrate\ Court, Nairobi and,4notbcr Nairobi IICCC
No 473 o.f 2006, [2008J 2 ful311, Rawal,J (as shc thcn was) stated that:

'Whilc 
protccting fundamental rights, thc court has powcr to fashion new rcmedics as there

is no limitation on what thc court can do. Any limitarion of its powcrs can only dcrivc

from the Consritution itsclF. Nor only can thc court cnlarge old remedics, it can invenc

tlew oncs as wcll if that is what it takcs or is neccssary in an appropriatc casc to sccurc and

vindicatc the rights brcachcd. Anything less would mcarr that rhc Courr itsclf, instcad of
being the prorecror, defender, and guarantor of thc constitutional rights would be guilty

<rf rhc mosr serious bctrayal. Sce Gatll u ,tlttornc_y-Gcncral 12001) 2 kC 671; Ramanoop u

tlttorncy Gencral 12004) Law Reports of Commonwealth (l:rom l Iigh Court of 'liinidad

and'lbbago); Wanjaguna o Rcpublic [2004] KLR 520...'l'hc court is always faccd with

varicry of facts and circumstanccs and to place it into a straight jacket of a procedure,

espccially in thc field of very important, sensitive and spccial jurisdicrion touching on

libcrtics and rights of subjects shall be a blot on indepcndcncc and many faccttcd jurisdiction

and discrctionary powcrs of thc I Iigh Court. Sce 7-lrJudicial Rcwcw Ilandbook (3* Irdn)

by Michacl l:ordham at 361.

196, 'I'hc Consriturional Court of South Africa in l"'ose u Ministcr d Sqfrtl A Sccurrt.y ll977l ZLCC
6cmphasized thc forcgoing as follows: -

Appropriarc rclief will in esscncc bc rclief that is requircd to protcct and cnforcc thc
(lonsritution. l)epcnding on rhc circumstances of cach particular casc thc rclicf may be

a dcclaration of righrs, an intcrdict, a mandamus or such othcr rcliclr as nlay bc rcquircd

ro cllsure that thc rights enshrined in thc Constitution arc protcctcd ar-rd cr-rfbrccd. If it is

ncccssary to do so, the courts may even havc to fashion ncw remcdies co sccure che prorccrion

i and cnforccment of thcse all important righcs.

L97. 'l'hcrc is no doubt that thc Sclecrion Pancl complctcd its mandate and rccommcr-rdcd persons who wcrc

evcntually appoinred as Commissioncrs of IEBC. 'l'hc said pcrsons arc now in ofEcc.

193. Onc oFthc rclicFs cxpccred in this marrcr ir.r vicw of thc dcclaracion of unconstitutionality of scction

Z(Z)(a) of the tEIIC Amcndment Act has to do with the afrcrmarh of what thc Sclection Pancl yieldcd.

It is expecrcd thar a furthcr dcclararion will issuc nullifying the nomination proccss and ordcrs will thcn

flotlow nultifying rhc appointmcnr oFthc Commissioncrs who arc dccrncd as fruits oFa poisoncd trcc.

T'[.re courr is then cxpectcd to order Parlian.rent to conre up with a ncw law and rhat thc nornination

proccss bc oncc again uudertakcn.

199. 'I'his court agrccs to rhat gcncral expectation. Howevcr, in thc uniquc circutnstanccs of this case, the

courc will dcclinc thc inviration for two reasons. 'l'he first reason is on non-joindcr and the sccond one

is on t['re cffect of .such ordcrs to thc country.

200. On rhc issuc of non-joirrder, thc Petitior.r was filed wl'rcr.r the IIrllC Amcndmcnt Act had bcen passcd

into law, but the Selcction Pancl was yct to be appointcd. Later, thc Sclcction Pancl was put in placc.

On learning oF that devclopment, the petitioncr filed thc Notice of Motion dated 27't' April,202l.
'fhe application sought ro sray or suspend thc appointmcnt of the Selcction Pancl which had bcen

constirured vide Ke nya Gez.ette Noricc No 4004 of 26't' /\prrl, 2021.'I'hc application also sought for

servicc of thc application upon the mcmbcrs of thc Sclcction Pancl through thc FIon Attorncy Gcncral.

fn |{l:/._r lil
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ZOl. 'I'his courr hcard Counscl on the bcst way forward in rcspect to the application.'I'hc court thcn directed

that thc applicarion be hcard together with thc Pctition which had by thcn been fixcd for hearing.

ZO2. One of the reasons why this court made that direction on the application was that the application did

nor in any way seek ro enjoin rhe members of thc Selection Panel as parties to the Petition. Likewise,

there was no artempr ro amcnd the Petition. T'hc rcsult was that tl-rc Pccitioner was using the application

ro expand the Petition without properly amending it. I;urther, the status of thc members of the

Sclcction Pancl sought to bc scrvcd rhrough thc ['lon Attorney Gencral was not clcar. \fcrc thcy coming

on board as rcspondcnts or Intcrcsted Parties or othcrwisc?

ZO3. 'l'hc correct procedurc to havc bccn adopted by the Pctitioner was to apply to court to amcnd the

Pcrition and introduce rhe new cause of action which was the appointment of the Selection Panel.'fhe

pcririoncr would rhcn havc clcarly indicatcd how thc members of thc Sclcction Pancl would participatc

in thc mattcr and thc arnendcd Petition would have had concisc praycrs of the ncw causc of action. Ily

doing so, rhc Pctitioncr would havc takcn thc gamc to a lcvel playing field.

ZO4. As thc peririoner Failed to do so, this court did not find any justification to deal with that application

first or ro issuc any inrcrim conscrvarory orders. T'l're court directed that thc application be hcard

together with thc Pctition.

205. Givcn rhat thc mcmbcrs of thc Sclection Pancl constitutcd vidc Kcnya Gazcttc Notice No 4004 of

26'h /\prll,2O2lwerc not cnjoincd as parties in this matrcr, this Court cannot, at thc tail-end of thc

procecdings, issue any orde rs to thc detrin.rent of any of the m. IFthe Court does so then it will infringc

on rhe said membcrs' right to a fair trial which is guaranteed under article 50(1) of the Constitution.

Suffice ro say, rhe right to a fair trial is onc of thc rights which cannot be limircd in any manncr

whatsocvcr as provided for under afticle 25 oFthe Constitution.

206. 'l'he second rcason why the cxpecrcd ordcrs cannot issue is on the effect of such orders to the country.

At thc n.rornenr, rhc IIIBC is ar rhc hcart of prcparing for the ncxt gcncral clcctions. 'I'hc clections arc

cxpcctcd to be conductcd in thc ncxt 8 months.

ZO7. I[this court makcs an order that the four ncw Commissioncrs do vacatc office' thcn going by binding

prcccdcr-rts II:llC will lack quorum to conduct its affairs. 'fhc cffect of such an ordcr will mean

rhat Parliamcnr will have to comc up with anothcr lcgislation and the Proccss of sclecting thc Four

(lommissioncrs to begin aFrcsh. If this court allows such to happcn, then high are the chances that

II-llC will nor be able to prepare and conduct the next gcncral elections.

208. This Courr ought to be cauriously reminded that the gcneral clections are constitutionally-providcd

and no courr can rcmper wirh constitutional timelines. I'he position was aflirmed by the Supremc

(lourt in Civil Applicarion No 6 of 2Ol4 George Mike Wanjobi u Stcuen Kariuki A 2 otbers 12014)

cKLR . L-r thc casc, rhc Courr was confrontcd with thc questioll as to whcther it could stop

rhe constitutionally triggcrcd dmclinc undcr articlc 101(4) of thc Constirution which madc it a

rcquiremenr that a by-clection shall be held within 90 days of thc occurrence of a vacancy in the officc

of a membcr of National Asscmbly clectcd undcr article 97(1)(a) or (b) or of the Senate elected undcr

articlc 98(a) of thc (lonstitutior.r.

209. I1 making thc firrding rhat constirudonal rimclines must bc kept sacrcd, thc LcarnedJudgcs madc the

Ibllowing finding: -

L45l Consequcntly, any srarurory process or act done ultra vires the provisions of the Constitution,

rhis court will nor hcsirare to dcclare thcm void. Flencc, a stay order will not bc tantamount

to sropping a consrirutional process. Wc hasten to add that what thc Courr cannot do is to
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exrend the 90 days'period within which the election should be held.'l'hat period is sacred as it
is provided for in the Constitution and even this court, a creaturc of the Constitution, cannot

exrcnd it.

In esscncc, if this court puts IEBC in a siruation wherc it cannot prepare and conduct thc ncxt general

elecrions, then it will be crearing a constirutional crisis. As I stated in Petition No E019 of 2021 Law

Societl of Kcnya u Anne Kananu Mwenda A otbers (2021) eKLR: -

41. A courr oflaw musr, as a primary duty and in public intcrcst, uphold thc Constitution. A court

must not in any manner whatsoevcr create a constitutional crisis. It rcmains the cardinal dury

oFa court to forcscc such a crisis and takc steps to avoid it.

Before I end this discourse, I wish to point out that despite the fact that four Commissioners of IEBC

resigncd, the positions remaincd vacant for such a whilc. 'I'he rcason was that there was no law in

place on how other Commissioners werc to bc appointed. 'I'he sccnario rcsukcd from the amendments

whicl"r wcrc rnadc through section 6 of thc Election Laws (Amendmcnt) Act, No 36 of 2016 which

stated that: -

6. 'I'hc selection pancl shall stand dissolved upon the rcquisite appointmcnts being made under

paregreph 4.

2. The abovc sclcction panel was wound up when the scvcn Commissioncrs (which includcd the

Chairperson) were appointed on 17'hJantary,2017. 'I'he next law on the appointments was the IEBC

Amendmcnt Act which camc inro effecr on 1 3'h Novcmb er, 2020. Intcrcstingly, thc Sclcction Panel

provided for in the IEBC Arnendment Act also stood dissolved on thc appointment of the Four

Commissioncrs.

3. As at now, thcrc is no standing Selcction Pancl for nominccs [or appointmcnt as Il.,BC Comnrissioners.

Ir, thereforc, mcans that whcncvcr a vacancy in thc IEIIC Commissioncrs ariscs, Parliamcnt will first

have to come up with the law on the next Selcction Pancl.

4. 'fhere is, hcncc, the need for Parliament to rclook at thc law on the Selcction Panel. Everl though the

Selccrion Pancl may not necessarily havc to bc a Standing committec, thc law may providc for the

rranncr in which thc next Sclcction Pancl may be constitutcd without thc nccd to first cnact a new

law to that cr-rd.

5. l:urthcr, in ordcr to aid IIJBC to operatc without arry lcgal hitches on its quorum, thcrc is need for
Parliament to consider rhe period within which anyvacancics which may arisc in IEBC Commissioners

must be filled.

In the end, in the course of the tour of navigating the issuc of the appropriate reliefs, this court will
bcar thc ftrrcgoing in mind.

7. As I comc to rhe cnd of this judgmenr, rhis court wishcs to apologize to thc partics for the larc delivery

of this decision. 'I'he delay was mainly occasioned by the pressure of work within the Constitutional

and Human Rights Division of the Fligh Court.

8. 'l'he courr, thercby, wishcs ro rhank the partics and their counscl in the paticnce they cxtcndcd to the

court and rhcir courteous participation in this matter.

9. In the end, thc Pctition partly succeeds and thc following final ordcrs hcrcby issuc: -

(,
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(r) 'l'hc Noticc of Motion dercd27'h Aprit,2021 be and is hercby dismisscd.

(b) A dcclaration hcrcby issucs rhat to thc cxtcnt that scction 2(2)(a) of thc Indcpcndcnt

l..lcctions and Boundaries Commission (Amendmcnt) Act No 18 of 2020 provides that the

Parliarncntary Service Commission shall nominate 4 out of 7 mcmbcrs <lf the Selcction Pancl

For thc nominccs for the appointmcnt of membcrs of thc IEBC, thcn the said provision

variously infringes aticlc 10 of the Constitution and is, therefore, unconstitutional.

(.) An ordcr hereby issucs quashing section Z(Z)(a) oFthc Independent Illcctions and Boundaries

Commission (Arncr"rdrncnt) Act No 18 of 2020.

(d) 'fhc I Ion Dcputy Regisrrar of this courr shall transmit ccrtificd copics of this judgme nt to both

Speakcrs of Parliamcnt'

(.) 'l'hcrc shall be no ordcrs as ro cosrs as thc matter is a public iuterest litigadon.

Ordcrs accordingly.

DELIVERED, DAI'ED AND STGNED AT NAIROBI THIS 29TH DAY OF NOVEMBER,aOZI

A. C. MRIMA

JUDGIi

IUDGMEN'I VIRI'UALLY DELIVI]RID IN'I'HE PRESENCE OF:

OKIYA OMTATAH OKOITI, THE PETITIONER IN PERSON.

MR. KURIA THANDE, LEARNED STATE COUNSEL INSTRUCTED BY THE HONOURABLE

Ifl''I'ORNEY GI]NIJRAL FOR'I'I ID TST RtrSPONDEN I:

MR. MWENDWA, LEARNID COUNSEL FOR'THE 2ND RESPONDENT.

MISS.',r'HANJI, LEARNED COUNSEL FOR',I'HE 3RD RESPONDENI:

MR. VAMBUL$TA, LEARNED COUNSELS FOR THE 4TH RESPONDDNT.

MR. OSIIMO, LIARNED COUNSIL I]OR THE 5TH RESPONDENT

ELTZABI]ITI WANJOI II - COURI' ASSIS',IAN',I'

Hffi kenv al ew. o r g / casebw / c as e s / v i ew / 224 17 3 / 44
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REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT I FIRST SESSION

THE SENATE

At the sttttng of the senate held on Thursday, Ss.Decembgr:2P./?' the lndependent

Electoral and Boundarres iommrsston (Amendment), 2022 Blll (Natlonal Assembly Blll,

H". ag 
"fiO22) 

was re.a . nttt frme in the Senate and thereafter stood commltted to

the Standlng Commtttee on Justlce, LegalAffalrs and Human Rights'

Pursuant to the provlslons of Artlcle 1L8 of the constltutlon and standlng order 145(5)

of the Senate StanOlnj orders, the commlttee now lnvltes lnterested members'of the

publlc to submlt .ny ,lpi.r.ntatlons that they may have on the Blll by way of wrltten

memoranda.

The membranda may ue submltted to the clerk of the senate,.P'.O'^Box 41842-OO10O'

Nalrobl;hand-dellveredtothe offlce ofthe clerkofthe Senate, Maln ParllamentBulldlngs'

Nalrobl or emalled to ilirsenat"Op"ahm"nt8o'fe and cop-led to -+na${+@
parllamentto.kq to U. r...tr.d on oibefore Frldry166 tlecember,2022at 5'fi1pm'

The Blll may be accessed on the parllament webslte at httP://wvvw.Parllamentgo'ke/

ihe-ienate/no.u'ie-bu slness/bl ! ls-natlona l-assem Uly'

J.[i. ].IYEGENYE. CBS,

CTERKOFTHESENATE

INVITATION FOR SUBMISSI ON OF MEMORANDA

REPUBLIC OF KENYA

THIRTEENTH PARLIAIIIENT I FIRST SESSION

THE SENATE

At the slttlng of the Senate held on ThursdaY, Lr December, 2022, the Bllls lHed at the s€(ond column below

were lntroduced ln the Senate by way of Flrst Readlng and thereafter stood commltted to the rEp€ctlve Standlng

Commtttees lndlcated at the thlrd column'

pursuant to the provtstons of Arttcle 11g of the conr$tutlon and standlng order 145(5) of the Senae Standtng

Orders, the Commtttee. now lJt" rii.r"tt"a members of thc publk to su5m[ any represor -trtlons thrt they ruy

have on the Bllls by way of wrttten memoranda'

The memoranda may b. rubmttted to thc cterk of the Senatc. P. O Box 41S4240100t ylroH; hand'dcllvcGd to

the Ofrke of the Chrk of th. ;;tq M;l' Ptrltament Burldhi' Nalrcbl.or erultt-T.L1*"*Cprdlrmml
rol<r and cooled to the emall addrdses of thc r6Pe<uv€ Cofimrurc lndlc4ed at d11 1gurtr column bclow: to bc

;;h"d ;; b.fon Frldry, 23il Deconbcr.2022 tt 5'0 Pnt

The Bllls may be xcessed on the Parllament webslte at

J.II.NYECENTE CBS.

OINIO TilEJEilAIE

trttp:/Amvw.Perllrmcql8akr/thc'scnltrlscnetc'Hlla

INVITAT ION FOR SUBMISSION OF MEMORANDA

Standlng Commlttcc on

Justke, Legal Afralrs and

Human Rlglts

a) The ParllamentarY
Polers and Prlvlleges

(Amendment) Blll (Senate

Bllls No 5 of 2022)-
St ndlng Commlttec on

[and, ErMronment and

Natunl Resourcrs

The Natural Resources

(Benefit Sharlng) Blll
(Senate Bllls No.6 of
2022\

b)

Standlng Commtttee on

Juttlce, Legal Affalrt and

Human Rlghts

c) Ttre Preservatlon of
Human DlgnttY and

Enforcement of Economlc

and Soclal Rlghts Blll
(Senate Btlls No.7 of
20221

+

Electoral and Boundarles ComrnlcElon

Bll[ 2OZ! (l{atlonal Blll No.49 ofTlre

_l

rmltt.E!m!g!g



Appendix 6:

Copies of submissions received on the Bill



or Pot lttc.rt PARil[

ORPP

Lion Place, lsr & 4t' Floor

Oll WaiyakiWay
P,0. Box I131.00606
Sarit Oentre, Nairobi.

R

P

OT KENYA

+254(0)20,1022t)00

0112281357

it r[L),:l()t t)l) r )r.li,.

\wvw.orpp.or.ke

: RPP/ADM/4/1/1 VOL III Date: 13th December, 2022

of the Senate

Parliament Buildings

Box 41842-00100

ROBI

Sir,

: MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

ENDMENT) BILL,2022

is made to the above subject matteranclyour letter dated 28th November,2022 whose content

duly noted.

d herewith is a comprehensive memorandum on the lnrJependent Electoral and Boundaries

mission(Amendment) Bl| 2022

Office remains available for any ftrrther consultations,

faithfully,

N u, CBS

@ORPPKenya www.orpp.or.ke E OttPPKenya

Reqistrar of Political Parties

0[RrT0[TlllR[0]$IR/\R



OT.FICI OF TI III RLGISTR AR
ot' P([.lTlc,r l. P,r RTI[:s

I}

MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION (AMENDMENT) BILL,2022

i.The Office of the Registrar of Political Parties (ORPP) was established in 201 1 under Section 33 of the Political Parties Act,

201 1 (PPA). The functions of the ORPP are stipulated under Section 34 o{ the PPA and across the Act.

2.The ORPP urges consideration of the the following remarks;

REMARKS

Clause 2(zXa) The Committee should consider recrafting the clause to;

"two persons of either gender nominated by the Parliamentary
Seruice Commission".

The proposal aligns with the need to use uniform language through
the clause.

The Political Parties Act, 2011 under Section 38 establishes the
Political Parties Liaison Committee (PPLC) to provide a platform for
dialogue between the Registrar (herein ORPP), Commission (herein

IEBC) and political parties.

it therefore follows that the PPLC comprises ORPP, iEBC, and political
parties. The proposal does not address how the three bodies wculd
arrive at a nominee to the Selection Panel.

In terms of the PPA and best practices from other jurisdictions, the
once an

1

PROVISION CONTENT
The Selection Panel shall consist of-
(a)One . man and one woman
nominated by the Parliamentary
Service Commission.
(b)...

(c)...

(d)...

(e)...

The Selection Panel shall consist of-
(a)...

(b)...

(c)One person nominated by the
Political Parties Liaison Committee
(d)

Clause 2(2)(c)

rma role of PPLC is to facilitate dial ue (es ecial

ORPP



election has been called), the Committee should consider whether

PPLC appointing a representative to the Selection Panel would affect

the nature and effect of the dialogue envisioned between ORPP, IEBC,

and political parties.

The Committee should consider whether it is its intention to amend

Section 38(a) of the PPA with respect to the role of the Registrar in

prescribinq functions for the PPLC

The Committee should consider recrafting the clause to

"two persons of either gender nominated by the Inter-Religious
Council of Kenya".

This proposal contributes to realization of the requirement under

Article 27(8) of the Constitution which provides that not more than

two-thirds of the members of elective or appointive bodies shall be of
the same nder

The Selection Panel shall consist of-
(a)...

(b)

(c)

(d)...

(e) two persons nominated bY the
Inter-religious Council of Kenya

Clause 2(2)(e)

Ann N. Nderitu, CBS

,Reoistrar of Polit

-

2



COUNCIL OF GOVERNORS

lands Deha House 2'" trloor, Waiyart Vtiay

P Box 4040] -00'100

Na

Our Ref: COG716 (69)

r3th December zozz

Tei. (C20) 24C3314, 24033'l 3

E-ma,l: r

TH E, lll-_ N,\',
R +l '-' F. i: {:/ rl N

1 3 DEC 2022Mr. Jeremiah M. NYegenYe, CBS

Clerk of the Senate

Parliament Building

NAIROBI

Dear Mr. Nyegenye,

SUBMISSION OF MEMORANDUM ON THE TNDEPENDENT ELECTORAL AND BOUNDARIES

coMMlsstoN (AMENDMENT) BILL NO. 49 OF zozz

Reference is made to the above matter and to your invitation for submissions on the Bill

dated 9th Decembe( 2022.

Having reviewed the aforementioned Bill, the Council notes that the obiective of the Bill is

to amend the lndependent Electorat and Boundaries Commission No' 9 of zott, aimed at

changing the composition of the Selection Panel that oversees the filling of vacant

positions in the Commission.

The Counci[, theref ore, submits its comments as Per the attached Legislative

Memorandum.

Thank you for your continued support. trpS
)! lrc-

Yours sincerely,

&-\

Mary Mwiti
Chief Executive Officer

Copy: All ExcellencY Governors

\ JOT/

All County Attorneys

r

,rr[

-



COUNCIL OF 6OVERNORS

LEGISLATIVE MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARTES COMMTSSTON (AMENDMENT) BrLL NO. 49
OF 2or2

FROM

THE COUNCIL OF COVERNORS

1
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NGiEE
National Gender and
Equality Commission

National Gender and Equality Commission
tst Floor, Solution Tech Place, 5 longonot Road, Upper HiIl, Nairobi
P.O. OX 27512-cc6c6 Nairobi, Kenya
La,ndline: +254 (ozo)3213roo
Mobile: +254 (ozo)371too
Toll Free: o8oo7zor87
www.ngeclienya.org
Email; info@ngeckenya.orgWhen replying please quote

Ref: No:..NGECICSINAS/. o oslVOL. I (ZS) r6th December zozz

Jeremiah M. Nyegenye, CBS
Clerk of the Senate
Clerk's Charnbers
Parliament Building
P.O. Box 41842-oo1oo
NAIROBI

cs enat e @ parliament. g o.ke
s enatej I ahr c @ p ar li ame nt. g o. k e

Dear Mr. Nyegenye,

SUBMISSION OF MEMORA}IDA ON THE INDEPENDENT ELECTORAL AND
BOUNDARIES COMMISSION(AMENDMENT) BILL 2022 (NATIONAL
ASSEMBLY BILLS NO +q OF zoze)

Reference is made to your call for the subrnission of representations on the Independent
Electoral and Boundaries (Anr.endment) Bill zozz by w'ay of written mernoranda.

The National Gender and Equality Cornrnission (NGEC) is a Constitutional Commission with
the mandate of plornoting and ensuring gender equality, principles of equality and non-
discrimination for all persons in Kenya, with a focus on Special Interest Groups (SIGs) who
include women, children, Persons with Disabilities (PWDs), youth, older metnbers of soeiety
and minority and rnarginalized gloups.

Section 8 (b) of the National Gender and Equality Commission Act, No. r5 of zotr mandates
the Commission to, 'monitor, facilitate and aduise on the integration of the principles of
equality and freedom fi'om discrimination tn all nattonal and county policies, lauts, and
administratiue regularrons fn all publtc andpriuate insrrruhons;

In line with its mandate, the Commission wishes to submit the attached metnorandum on the
bill.

Yours stncerely,

Sungura, MBS
coMMrssroN SECRETARY/ CEO
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" Gender Equality and Non-Discriminatton"



I\IGiEE
Mi6.lCr-*rrnd
EqiElnyCfiroh

MEMORANDIIM WITH COMMENTS ON THE INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION(AMENDMENT) BILL zo2z (NATIONAL ASSEMBLY BILLS NO +g OF zozz)

Submitted to: csenate@parliament.go.ke; senatejlahrc@parliament.go.ke

No. Clause Proposed amendment Justification

1. First Schedule

(z) The selection panel shall consist of

(a) one man and one woman
nominated by the Parliamentary
Service Commission;

(b) one person nominated by the
Public Service Commission;

(c) one person nominated by the
Political Parties Liaison Committee

(d) one person nominated by the Law
Society of Kenya; and

The Commission proposes a
further amendment as follows-

Amend paragraph z (e) by
deleting "two" and substituting
with "one" before the word
persons.

Amend by inserting a new sub
section (f) as follows-;
(0 one person representing
persons with disability
nominated by the umbrella
organization of persons with
disability.

The selection panel lacks representation of a
person representing the interests of people with
disabilities in line with Article 54 (z) of the
Constitution of Kenya. This shall ensure inclusion
of Persons with Disability (PWD) in appointive
bodies including selection panels.

The proposed amendment seeks to
compliance with Article S4@).

ensure

llPage



(e) two persons nominated by the
Inter-religious Council of Kenya.

D 5. Gender equity and regio
balance

nal

In short listing, nominating or
appointing persons as chairperson
and members of the Commission, the
selection panel, the National Assembly
and the President shall ensure that not
more than two-thirds of the members
are of the same gender and shall
ensure regional balance.

The Commission proposes a
further amendment to
Paragraph 5 on gender equitY
and regional balance ofthe first
schedule as follows-

Amend paragraph 5 by inserting
the words "and interests of
persons with disability" after
the words" regional balance"

The pro\,lsrons of the first scheduie and Specifically
paragraph 5 are not IN complian ce with the

of Article 54(z) incl of Personsprovlslons on uslon
with Disability in appointive positions.

The provisions in the substantive IEBC Act are

silent on the issue of inclusion of PWDs.

Amending the paragraph as proposed will not
prejudice the provisions in the substantive Act but
will serve the purpose of ensuring that the IEBC has

the representation of Commissioners with

General comment.

With consideration of the proposed recommendations from the Commission, we support the BiIl.

2lPage
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COUNTY A5SEMBLIES FORUM

MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARIES
coMMlSStoN DM BILL o.49 0F

Mr. Jeremiah Nyegenye, CBS

Clerk of the Senate, Parliament of lGnya

The County Assemblies Forum.

I6th December 2022.

TO:



2lPage

MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARIES
coMMrssroN (AMENDMENT) B|LL (NO.49 OF 2022)

I.O. INTRODUCTION
1.1. The County Assemblies Forum (CAF) is the coordinating body of the 47

County Assemblies in Kenya. The primary mandate of CAF is to promote
networking and synergy among the 47 County Assemblies, coordinate
intergovernmental relations and enhance good practice in legislative
development. Our Mission is to provide effective leadership and
coordination of the 47 County Assemblies and through policy and legislative
action, promote a conducive working environment for all members, and in
that way deliver quality services to the people.

1.2. As one of the pillars of the devolved government system, CAF is committed
to engage in processes that lead to the further strengthening of Constitutional
Bodies such the IEBC.

2.O. BACKGROUND
2.1. The Bill seeks to amend the First Schedule of lndependent Electoral and

Boundaries Commission Act to provide for a new constitution criteria of the
selection panel provided under sub-clause 2 of the schedule.

2.2. The amendment bill proposes to replace sub-clause 2 which provides: -

The selection panel shall consist of: -

a) Two men and two women nominated by the Parliamentary Service
Commission:

b) One person nominated by the Law Society of Kenya; and
c) Two persons nominated by the lnter-religious Council of Kenya.

With the following amendment: -

a) One man and one woman nominated by the Parliamentary Service
Commission.

b) One person nominated by the Public Service Commission.
c) One person nominated by the Political Parties Liaison Committee.
d) One person nominated by the Law Society of Kenya.
e) Two persons nominated by the lnter-religious Council of Kenya.

3.0. CAF GENERAL COMMENTS
3.1. CAF appreciates the Senate for the opportunity to give views on this

Amendment Bill which seeks to restructure the Selection Panel mandated to
select the members of the lndependent Electoral and Boundaries Commission

3.2. CAF appreciates the opportunity to contribute to this Bill and on the basis of
the foregoing proposes the following amendments:



Ileage

4.O. SUMMARY MATRIX OF THE PROPOSED AMENDMENTS.

Thank you.

Yours sincerely,

HON. PHILEMON K. SABULEI

CIAUsE PROPOSAL JUSTIFICATION
CIAUSE 2: Amendment of the
First Schedule

The selection panel shall

consist of -a) One man and one
woman nominated by
the Parliamentary
Service
Commission.

b) One person
nominated by the
Public Service
Commission.

c) One person
nominated by the
Political Parties Liaison
Committee.

d) One person
nominated by the Law
Society of Kenya.

e) Two persons
nominated by the
lnter-religious Council
of Kenya.

Amend to include: -

The selection panel shall consist
of-

a) One man and one
woman nominated by
the Parliamentary
Service Commission.

b) One person nominated
by the Public Service
Commission and who
shall not be of the same
gender as the as person
nominated from the
Political Parties Liaison
Committee.

c) One person by the
Political Parties Liaison
Committee.

d) One person nominated
by the Law Society of
Kenya.

e) Two persons
nominated by the
lnter-religious Council
of Kenya.

Article 27(8) of the Constitution
of Kenya provides that: -

"ln addition to the measures

contemplated in clause (6). the
State shall take legislative and
other measures to implement
the principle that not more than
two-thirds of the members of
elective or appointive bodies
shall be of the same gender."

ln light of the foregoing. The
Forum is concerned over the
gender balance of the selection
panel. The reduction of two
women to be selected from the
Parliamentary Commission to
one woman is against the
principles of gender inclusivity.
We propose that the nominees
from the Public service

Commission or the Political
Liaison Committee should not
be of the same Cender.

CHAIRPE . CAF
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KATIBA
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16 December 2022

The Clerk of the Scnatc

PO Box 41.842-001.00

Nairobi

Scnt via email

Re: The Indcpcndcnt Elcctoral and Boundaries Commission
(Amcndmcnt) Bill, 2022 $'Jational Assembly Bill No. 49 of 2022)

Background

I(atiba Institute (KI) is a rescarch and litigation institution cstablishcd io 201'1 with

the mission of supporting the implementation of I(cnya'.s 2010 Constitution,

helping to resist efforts to undermine that Constitution, and gcncrally to assist in

developing a culture of constitutionalism in I{enya. It undertakes constitutional

research, commcnts on policy and laws from a constituLional pcrspcctivc, and

publishes books and other matcrial on the Constitution. Much o[ its work is going

to court to enforce rights under the Constitution and cnsure the proper

performance of constitutional duties and responsibiliues.

I(I also fosters thc spirit of constitutionalism in thc Iiast African region by

promoting the exchangc of acadcmic discourse on constiturional issucs and

working with like-mrnded organizations to secure greater frecdoms in the East

African Region.

Summary and Gcneral Remarks

'I'he Bill proposes amendmcnts to the Independent Electoral and Boundaries

Commission Act by changing thc composition of the Selcction Pancl that ovcrsees

Ftlling vacant positions in thc Commission. The selection pancl is currendy

comprised of four individuals chosen by the Padiamentary Scrvicc Commission

(irSC), one chosen by I.aw Socicty oI I(enya, and two choscn by thc Inter-rcligious

Council of I(cnya mcmbers, 'I'hc Bill would rcduce thc numbcr o[ pancllists

selecred by the PSC by two and give the Pohtical Parties Liaison Committee (PPLC)

and the Public Service Commission one nominee each.



I(I has thrce primary conccrns rcgarding the Bill:

a. 'fhc constitutional and practical conscquenccs of allowing
the PPLC to sclcct a panellists

b. The risk that the amcnded system for selecting panellists will
invite violations of Article 27(8) and the requirement that no
more than two-thirds o[ the panellists be of the same gender

c. The absence of an explanation as to why the Brll is
necessary or how the Bill improves upon or addresses flaws in
the existing law

Discussion

a. Allowing tlte l>Pl,C' lo select a panelli-rt

The PPI-C is establishcd under the Political Parties Act. 'I'hc PPI-C is established

at both national and c<>unty lcvels. 'fhe Political Partics Act statcs that the principal

flunction o[ thc PPLC is 't<> providc a platform for dialogue bctwcen the ltegistrar

[of Political Particsl, [Indcpendent Itlectoral and Boundaries] Commrssion and

political parties'. It may also perform 'such other functions as may be prescribed

by the Registrar'.

'l'he Office of thc l{egistrar of Political Parties states on its websitc that the

functions (aims and objcctivcs) of the Political Partics Liaison Committcc arc as

follows:

i. To champion and advocate for free, fair, peaccful and
transparent clcctoral cnvironment and processes in I(cnya;

ii. To providc a platform for structured mulupartl, dialoguc
berween Poliucal Parties and the Electoral Managcmcnt Body
on issucs relaung to thc organizatton and conduct of clcctions
and the electoral cnvironmcnt gcnerally;

iji.'lo cnhancc gcnuinc intcraction, experience sharing and
information cxchangc betwecn political parries and thc
Electoral Management Body (trMB) as a way of burlding trust
and conFrdence in the electoral process;

iv. To identify gaps and shortcomrngs in the electoral law and
proccss and adopt a consultative and proactive approach in
making suggcsli()ns for improvemcnt;
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v. 'lb carry out an)/ othcr objcctivc as thc Poliucal Partics

Liaison (lommittcc shall decm ncccssary.

However, neither thc Pohucal Parties Act nor any subsidiary lcgislation idenufies

who are mcmbers of the PPLC, how they are chosen, and the cxtent to which the

membcrs are beholdcn to the interests of their respective poliucal parties. It is

unclear how the PPLC will sclect a panelist and the degrcc to which those

participating in that process will comply with Article 27 requircments. Irinally, thcre

is no mechanism to ensure that those who make thc selection will do so based on

an independent assessment of the best candidate instead oI a party preference.

In short, thc Bill transforms the PPLC from a committee taskcd with liaising with

the IIIBC to onc that plays a significant role in cstablishing who will be a part of

the II-BC. Givcn that the members of the PPLC are therc because they are

represcntatives of a political party, the Bill fundamentally interferes with the

political independence of the selection panel charged vrith overseeing the fdling of

vacant positions in the IEIIC. The IEBC, in turn, oversces clections in I(cnya,

wherc thesc politicians and thcir political parties will play an advcrsarial role. -l'he

amendment risk altering the constitutionally guaranreed right of all I(enyans to

frce, fair and democratic elcctions run by a body that is independent of political

influencc.

trqually as conccrning, the manncr in which the PPLC would identify a panellist is

opaque, at best. 'I'he legislauon does not ensure that the panellist will be chosen

from a representative group of all political parries or by the parties that arc the

largest and thcrcfore have the grcatcst voting powcr. 'fhis conccrn is cvcn flurther

exacerbated by the cxistcnce of coalition political partics, which may garner

enough authority to sclect a person who rvill be beholden to that party's partisan

agenda. If the legislation were to continue, it would fi.rst need to bc redrafted to

address that gap and clarify who would be making thc selecrion <>n thc Committcc's

bchalf and to what extcnt partisan lcanings would influcncc that Pers()n or Persons.

Irinally, we are concerned about how thc pancllist selection would incorporate

participauon from both the national and county levels of the PPLC. Iior the

selection to truly be rcpresentative of the membership of the PPLC, it would also

necd to include county-lcvcl participauon. Undcr thc currcnt legislation, thcrc is
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no structure to ensure county participation. 'Ihe reccnt election of the steering

committee membcrs for the National PPLC comprised members drawn from

various poliucal parties. Still, there is no indication whether the same structure

cxists [<rr county govcrnments. r\nd thcre is no indication that thc represcntativcs

from county govcrnments will have a say in who partrcipates in appoinung a

panellist. 'Ihcse concerns are not only practical, but may require the National

Assembly to v/ork with the Senate on determining whcther this is a bill that would

affcct thc counties undcr Article 110.

b. Compliann witlt tlte two-tbirdgenderpindple underArticle 27

Under the current Act, the Parliamentary Service Commission chooses four of thc

sevcn panelJists. f\vo of those chosen by the Padiamentary Service Commission

must be womcn. 'fhrrs requirement helps ensure that the sclcction panel meets the

two-thirds gcnder rcquircmcnt.

By limiting thc numbcr of panellists, thc Bill does away with this inbuilt mechanism

for ensuring that the panel meets Article 27'.s two-thirds gcnder requiremcnt. As

thc Brll stands, thcrc is no mcchanism for ensuring compliance. If the other partics

do not sclcct candidates that ensure the two-thirds gender rcquirement is mct, the

selcction pancl wrll have to be rejected.

Thc risks hcrc arc two-fold: first, it could crcate a crisis in which the panellists are

rcjected and the partics compclled to make differcnt picks. Second, it risks

undermining compl-iance with Arriclc 27. -I'he built-in safcguard of rcquiring the

Padiamentary Service Commission to pick two male and two female panellists

avoided these problems. It ensured that the panel would mect the two-third gender

requiremcnts whilc allowing the other selectccs frccdom to choosc the person who

thcy thought was bcst for thc job. By doing away with this in-burlt mcchanism, the

BilI courts political and constitutional crises.

c. 'l'he rationalefor ilte amendment

Finally, there is no offered purpose for the proposed amcndments.'I'he llill does

not idcnti$r the problcm it intends to fix or cxplain why thc scleclion committee

cnvisioncd under the Bill would bc bctter suited to select positions at thc IEBC.

Without explaining the benefit of the amendments, it creates an impression of an
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ulterior motive by the mover of the Bill, who is the lcadcr of the maiority,

particulady when thc Commission is in crisis with trvo opposing factions sct out.

We do not suggest that self-dealing exists, but without a clear indicauon of why

the amendments afe an improvement to the existing system, Par[ament risks

further undermining an embatded and beleaguered IEBC. If there is a rationale

other than giving thc poliUcal party with the gfeatcst power influcnce ovcr thc

IIIBC, it is incumbent on Padiament to set it out. Without such information, there

is no clear understanding of why this amendment would improve the

independence or the functioning of the IEBC.

Detailed review of thc Bill and Recommcndations

5

N<1. Rcf. Commcnts Rccommcndations

1 General
Comment on
the purpose of
the
amendmcnts

Thc purpose for thc
proposed amcndments
has not bcen offered
exccpt for thc changcs in
the composition and
where the proposed
nominecs are to be drawn
from.

Thc reason for the
proposed amcndments
should be clearly statcd
so that thc public
undcrstands thc
implications of the
proposed changes and
can offcr their views.

2. Ncw
Subparagraph
(2)

Rcduces the current
allocation to the
Padiamentary Service
Commission, which
nominates four persons to
thc selection panel, two
u/omcn and trvo mcn, to
two nominees and allows
thc Political Parties

Liaison Committee and
Thc Public Service

Commission, one
nominec cach.
Introduccs thc Political
Parties Liaison Committcc
which is established under
Section 38 of the Political
Parties Act and is to be

Thc provision should bc
rctained as is and thc
gender prescriptions
retained.
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1.

established under the
national and county levels

Comments

-fherc are no principal
functions of thc
Committcc savc for thc
vaguc principal funcuon
of providing a platform
for diaioguc bctween the
llcgistrar. thc (.ommission

and pohtical parues; and
any othcr functions as

prcscribcd by thc Rcgistrar
of political partics.

It is unclcar wherc the
proposed nominee will
come from, whether at the
national or counry levels.

Notably, thc Bill concerns
county g()vcrnmcnts in
line with r\rticle 110(1)(a)
of the Constitution.

Secondly, it is unclear on
the criteria through which
thc nomincc shall bc
selected and from which
party to avoid having
partisan interests
reprcsented in thc
selection panel, hence
incrcasing the potcntial
interferencc with the
affairs of the panel and
the independencc of the
IE,BC.
'l'hc Ilill proposes to have
onc person nominated by
thc Pubhc Scrvicc
Commission, following a

6N{emorandum rc Itr,BC (r\mendmcnt) Bill,2022



reduction of the current
four representatives of the

Parliamentary Scrvicc
Commission. f'hc
Parliamentary Scrvicc
Commission and thc
Public Servicc
Commission are both
constitutional
commissions madc up of
civil servants.'l'hcrc is no
justification for the

particular distincuon of
having members
nominatcd by thc
Parliamcntary Scrvicc
Commission as opposcd
to the Public Service

Commission as proposcd
in the Bill.

Conclusion

For thc reasons explained above, we believc that the Bill should either be reiected

or fundamentally revised in order to 1) ensure that the PPLC selects a participant

that is representative of the national and county levels of the PPI-C and is

independent of partisan influencc;2) ensurc that thc built-in system for complying

with Articlc 27's rrvo-thirds gender principle is maintained; and 3) explarn what

policy objective the Bill attempts to fulfil or what harm it intends to cofrect.

On behalf of I(atiba Institutc:

Iiilccn Imbosa
Chris I(crkering
IQuba Institute
I.lousc No. 5,'fhe Cresccnt, Off Parklands lload
P.O. llox 26586-00100
Nairobi
inti,@ka t ibains titrrtc.org
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KENYA CONFERENCE OF CATHOUC BISHOPS-PARIIAMENTARY IIASION DESX

DET'PENING DEMOCRACY BY FACILITATING AND PARTICIPATING IN
PUBLIC POLICY FOR THE COMMON GOOD.

&4.

*l,l
*

Memo on Polltlcal Parties Amendment Blll 2021 and Electlots Act 2011

Submltted to senete

teill2022

Thls should be

amended to ensure that
only 4so.;a,ions that
are mandated to
nominate candidates
and partlclpate ln the
elections are
considered.

YEBY
UBGEISI

The Secdon ln the
Polklwl Panles(
Amendment) Blll2021

The Prqosal ln the
Sfrlon

Rotionola for our
Posltlon

KCCE-PLD' Posltlon

Polklcal Partles Act
2 Delete the term

"Political Partles" and
replace wlth

l.An association of
citizens wlth an
ldentlfl able ldeology or
programme that is

constltuted for the
purpose of lnlluenclng
publlc pollry or
nomlnating candldates
to contest elections

There exlsts a legal
mechanism for
registerlng associatlons
lnterested ln lnfl uenclng
public pollcles. They can
reglster as NGOs,

Socletles, Trust,
Companles or
Community Base

Organization. They
need not be registered
as a polltlcal party.

2. lnclude coalltlon
political party

The tribal, clan and
regional nature of
Kenya has been the
cause of divisions which
have at times led to
vlolence. The ldea of
the political parties
formed and wlth stronS

We support this
amendment

,.,,,,....'1.
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support ln some regions
than others comlng
together under an

umbrella of a coalition
political party ls good

move towards the
promotlon of dlalogue
unity and peaceful

coexistence in Kenya.

lnsert new definitlons

1. Coalltion Party "
means a coalltion party
that ls registered as a
party by the Reglstrar"

The registration of a
coalition party gives it
the legallty it requlres

We support the
insertion of the new
definitlon

2, Direct nomlnation '
means a process by

whlch a polltlcal party
nomlnates lts reglstered
members elects lts
candidates for an
election"

This is good because
the decision will be
made by the registered
members and not a few
party officials. However
there ls need to
cultfuate democrary
withln political partles
ln order for all members
to trust the process.

3. lndirect nomlnatlon
means " the process by
whlch a polltlcal party
through the use of
delegates selected from
reglstered members of
the polltlcal party and
interviews, select its
candldate for election.

Most parties find it
dlfficult to conduct
direct nominations
because of lack of
flnances required to
fund the exerclse.'
lndirect norninations
wlll ensure that the
costs of nominations
are affordable.
However it should be
conducted ln a
democratic way upheld
by all party members.

4. Statement of
ldeology means " a
statement setting out
the doctrine, ethical
ldeals, and principles of
the pany"

For a long time,
Kenyans have decried
the lack ofclear
ideology in polltical
parties. The statement
of ideology will greatly
help in identifying the
party philosophy

We support the
insertion of the new
deflnltlon of dlrect
nomination but with
recommcndation that
political parties
enhance internal
democracy.

We support the
inseftlon of the new
definition of lndlrect
nomlnation.

We support the
insertlon ofa new
definition on statement
of ldeology



lnsert a new section 4 A
A Politlcal Part may

a) Recruit and
enlist members

b) Nominate
candldates for
elections

c) Promote
representation
in Parliament
and County
Assemblles of
women,
persons with
disabilities,
youth, ethnlc
and other
mlnorlties and
marglnalized
communities

d) Sensitize the
public on the
functioning of
the polithal and
electoral
system

e) Promote and
enhance
natlonal unlty

f) Moblllze
cltlzens lnto
particlpating ln
polltlcal
decisions

g) Sollclt and
artlculate publlc
pollcy prlorhles
as ldentifled by
its members
and

h) Shape and
lnfluence publlc

Thls further clarifies the
functions of a political
party

We support the new
insertlonofs4A

1An association of
persons may in writing

lnsert s4 B

to the

Thls provides for the
pnocess of reservlng the
name, symbol of slogan

of a political party

We support the new
lnsertlon ln 4 B

4



for the reservation of a
name, symbol or slogan
ofthe proposed party

2. lf the name, symbol
orslogan has not been
reserved by another
assoclation of party, the
Registrar shall reserve
the name, qymbol or
slogan for nlnety days

3 The Reglstra r shall in
writing notifl, the
appllcants of the
availability of the name,
symbol and slogan
within fourteen days

5 lnserting a new 5 (1) (A)

An applicatlon for
provisional application
may be made after
notlflcation by Registrar
under 4 A(3)

Provided that if the
application is not made
within the tlme set in 4
A (2), it lapses

Thls provldes for the
proaess and time
frames for notlflcation
and appllcatlons

ln subsectlon (5)

deletlng the words "
one hundred and elghty
days" and substitutlng
therefore the words "
two hundrcd and
seventy dayf

Thls gives the parties
more time

We agree wlth the
deletion and the
lnsertion

6 ln subsectlon 2 lnsert a

new paragraph (da) "
be accompanled by a

statement of ideology
ofthe proposed parM

This will make the
proposed politlcal
parties to provide their
statement of ideology

TWe support the
insetion of new (2) (da)

ln subsection 3 lnsert
the word " and slogan'

Its in order We support the
lnsertlon of the 'and
slogan"

7 ln subsectlon 2 fadding Thls wlll ensure digital We support the

We agree with the
insertion of new 5 (1)
(A)



the followlng new ltern
after ltem (iv)

" The address of the
officlal website of a
oolitlsal part/

access to informatlon
by members lncludlng
those are far from the
offlce

lnseftlon of new ltem

Addlng the followlng
new subsectlons
lmmedlately after
subsectlon 5:
A coalition party shall
not be requlr€d to
comply wlth section 5
and 5

We atree with the
proposal

We agree wlth the
proposal

(7) The Reglstrar shall
upon deposlt of a
coalltlon agreernent for
the formatlon of a
polltlcal party, lssue the
coalltlon party wlth
certlflcate of full
reglstratlon

We agree wlth the
proposal

(8) The governance of a
coalition party shall be

ln accordance wlth the
provlslons of ttre Aa
relatlng to the
governance of a

coalltion and the
regulations made ln this
reBard

We agree with the
proposal

(9) A member of a
coalltlon shall not be a
member of another
coalltlon
Section 8 is amended by

a) ln the openlng
statement
lnserting the
word "the
slogan'
immediately
after the word
name

b) ln paragraph (c)

insert the word
slo8an

This is good because it
will stop use of slogans
that can cause hatred,
or vlolence

We agree wfth the
proposed amendments
and insertlons

8



immediately
after the word
name

c) By adding the
followlng new
paragraphs

lmmedlately
after paragraph
(c) -

d) ls slmllar to or
assoclated wlth
a group of
assoclatlon that
has been
proscrlbed

under any
wrltten law, or

e) ls agalnst public
lnterest

s10 I S 10 is amended

I tn subsealon (1) by

I lnsertlng the words " or

I a coalition political

I narty''lmmedlately

I after the words " form a

I coalltlon" and

By addlng the following
provlso to subsection 2

Provided that the in the
case of a coalltlon
polhical party, the
coalition politlcal party
shall submit the
coalltion agreement six

months before a

general election

Thls wlll provlde for the
coalition polltical party

We agree with the
proposal

t4 Deletlon of subsectlons
(s),(5A),(6land (81

lnsertion of new 14 A
1. A person who while

being a member of
polltlcal party shall
be deemed to have
resigned from that
party if that person:
(a) Forms another

There has been a lot of
confusion in the past
wlth members of a
political party rebelling
and promoting the
interest of another or
other partles. Thls wlll
ensu re discipline across

We agree with the
lnsertlon of new
14(AX1)



political party
(b) Jolns ln the

formatlon of
another
politicol party

(c) Jolnsanother
polltlcal party

(d) ln any way
publicly
advocates the
fiormation of
ansther
politic'lpsrty

(e) Promotes the
ldeology,

interests or
pollcies of
another
political party

2. A polhlcal party

shall before
deemlng a member
to have resigned
(a) Nolifythe

member that
he or she has

been deemed
to have
reslgncd from
the polltlcal
party and the
polltlcal party

intends to
remove hlm or
her from the
llst of members

(b) Afford the
member
opportunity to
be heard ln
accordance
whh the
procedures set

out in the
constltutlon of
the party

3. A Politlcalparty
whlch deems a

political parties.



member to have
reslgned shall
notify the registrar
in writing the
members
resignation and
request the
Registrar to remove
the name of the
member from the
reglster of
members of that
political party

4. Upon notificatlon
the Reglstrar may
where satisfied that
the polltlcal party
has complled wlth
the procedures,
remove the
member from the
register of
members withln
seven days of
notification and
notify the member
in wrltlng that he or
she has ceased to
be a member of
that political party

5, Where the
R€glstrar ls not
satisfied, the
Registrar shall refer
the matter back to
the concerned
party for
reconslderatlon

6. Subsection 1 (c),
(d) and (e) shall not
apply to a member
of a party which
enters into a

merger or a
coalltlon whh



another political
party

14 B (1) A person nray
be expelled from a

polltlcal party lf that
person contravenes any
ofthe provlslons ofthe
political party
(2) A polltical party shall
before expelllng a

member, afford such a
member a fair
opportunfty to be heard
ln accordance wlth the
internal perty resolution
mechanism prescrlbed
ln the constltutlon of
the plrty

The parties should be
glven the leeway to
dlsclpllne errant
members

We agree wlth fhe
amendment and
lnsertlon for expel llng
members

We a6ree wtth the
proposed amendment
and lnsertion

16 Amended ln subsection
4 by lnserting the words
" and ln the political
partles officlal
websltes" lmmedlately
after the word "
clrculatlon"

It's good to make the
lnformatlon available
onllne

This provides for
procedure of changlng
the name, logo or
slogan

We agree with the
proposed amendment

20 ln subsectlon 2 by
deledng the word 'two"
and substltutlon wlth
the word "one"

lnserting the words
"and ln the politkal
party offfdal websiteC,
lmmedlately afterthe
word /clrculatlonz

Add the followlng
subsections:

(4) An objectlon to the
proposed change
arnendment or
alteratlon shall be dealt
with in accordance with
the consUtutlon ofthe
politlcal party and the
political party shall



2L

inform the registrar of
the manner ln which
the objection was dealt
with

(5) Where the registrar
ls satistied that the
politlcal party has
complled with the
provlslons, the Reglstrar
shall within fourteen
days of the notification,
notify the polltical party
ln writlng that the
change, amendment or
alteratlon has been
made to the
constitution ofthe
party
Amended by deleting
the marginal note and
replacing wfth the
following marginal note
" suspenslon and
dereglstration ofa
political partf

ln subsectlonlby
lnsertlnS the word
"suspend" immediately
after the word "may''

lnserting the following
new subsections:

llAWherearegistered
I nolitlcal RartV

I 
contravenes the
provlsions of section 1,

the Registrar may

(a) Serve the party
wlth a notice in
wrlting
specifying the
nature ofthe
contraventlon
requiring the

Thls provldes for a

procedure of
suspension and
dereglstratlon of
polhlcal parties

We agree with the
proposed amendment



t
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polltlcal party
to red ress the
contravention
withln the
speclfled perlod
in the notlce.
Provided that
the notice shall
not exceed
three months,

(b) Where the
political party
falls to comply
with the notice,
wlthln the
specifled
period, suspend
the political
party for a
period not
exceedlng one
year.

(c) Where after the
expiry ofthe
period, the
party falls to
remedy the
contraventlon
and perslst in
the
contravention,
deregister the
party

(d) ln subsection 2

lnsert the
words "
suspendlng
and"
lmmediately
after the word
"before'

(e) By deleting
subsection 3

(f) By lnserting a

new subsection.

(4Al A political
that is



- \

22 Deleting subsectlon 2

and substltutlng
therefore the following
new subsectlon:

(2) A member of a
deregistered political
party, holdlng an
electlve office
established by the
constltutlon shall
continue to hold office
for the rernainder ofthe
term as a member of
another politlcal party
or lndependent ofany
polltlcal party

We agrce wlth the
proposed arnendment

dissatisfied wlth
the declslon to
suspend it, rnay
whhin thirty
days of
receMng the
suspenslon
apply to the
registrar for
review.

(g) By lnsertingthe
followlng new
subsefiion (6) -

This provldes for
options for a member
of a deregistered
political party who is
holding an elective
office, after the
dereglstratlon

A politlcal party
which is

dissatisfled with
the declslon of
the Registrar
may appealto
the Tribunal
against the

25 Sectlon 25 ls amended:

(a) by deleting
subsectlon {1) and
substituting therefore
the following new

Thls provldes forthe
procedure for qualifylng
and sharing of the
political parties' fund,
Thls will help ln
reduclng conflicts

We agree with the
proposed arnendment



subsectlon
(1)The tund shall be

distributed as follows:
(a) Seventy percent of
the fund proportlonate
by reference to the
total number ofvotes
secured by each
polltlcal party
(b) Fifteen percent of
the fund proportionate
to political parties
based on the number of
candldates of the
polltical party from the
speclal interest groups

elected in the preceding
general electlon
(c) Ten percent ofthe
fund proportionate to
polltlcal partles based
on total number of
representatives frorn
the polltlca! party
elected ln precedlng

election, and
(d) Flve percent forthe
admlnlstratlon of the
fund.

(b) ln the openlng
words of subsection (2)

by lnsertlng the words "
under subsection {1)
(a)" lmmedlately after
the words "from the
fund"
(c) By insertingthe
following new section

after subsection (2 A)

(2B) Desplte subsection
(1), a political party
shall not be entitled to
receiving fundlng from
the fund under
subsectlon I (a) or 1 (b)

if,

between member
Pertles ln a coalltlon
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(a) more than two
thirds of lts reglstered
offlce bearers are ofthe
same gender

(b) the party does not
have, ln lts governing
body, representation of
special lnterest groups.

(c) The party does not
have have -
(i) An elected member
ofthe National
Assembly
(il) An elected member
of the Senate
(iii)An elected
Governor
(iv) An elected member
of the County Assemblv
Sectlon 26 ls amended
by lnsertlng the
following new
subsection,

immedlately after
subsection (1):

(1A)The moneys
allocated to a coalitlon
party shall be
dlstrlbuted by the
registrar ln accordance
with the coalltion
agreement

We agree wlth the
proposed amendment

29 Amended in

subsection(2) by
(a) Deleting the

word "two" and
su bstituting
therefore "one'

(bf lnsertingthe
words "and in
the political
partles offlclal

This will help save on
cost, by advertlslng only
on one newspaperwith
national circulation; lt ls
also allowing digltal
access to the
lnformation

We agree with the
proposed amendment

26



,;

website"
lmmedlately
after the word

"circulation"
We agree whh the
proposed amendment

30 Amended ln subsectlon
(1) bV deletlng the word
" sixt/ and substltutlng
therefore the words "
one hundred and

twenty''

Thls wlll allow the
registrar adequate tlme
to process the reglster
of members and
statement of assets and

llabllltles submttted by

the parties
This subsection should

be retained
Amended by deleting
subsectlon (3)

This removes the
requlrement o annual
audlt of the politlcal
partles' accounts by the
Audltor general. lt ls

important to allow the
Auditor 6eneral to
annually audlt the
moneys allocate to the
political parties for
accountablllty and

transparency Purposes

31

| (a) lnsertlnt a new

I Fara8raph after
paragraph (d)
(da) Keep and malntain
a registcr of members

of reglstered politlcal
parties
(b) in paragraph (f) by

deletlng the word "hls'
appearing immediately
after the words "the
commission of and

substituti ng therefore
the word'the"
(c) Byinsertingthe
followlng new
paragraphs after
paragraph"f'
(fa) Certlfo that an

lndependent candidate
is not a member of any

reglstered polltical
party
(fb) certifo that the

Amended by34 We agree with
proposed amendment
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symbol intended to be
used by the
independent candidate
ln an election does nst
resemble the symbol of
a reglstered political
party
(fc) certify that the
names appearing ln the
party lists are the
names of members of
the party presentlng the
party llst.
(fd) Regutate political
party nominations in
accordance with the
Political Partles Act
(fe) Traln polltical party
election nts

34A by addlng the
followlng new
subsections after
subsection 34 A

i

34 B (1) subject to this
section, there is
established a political
partles rnanagement
information system
(2) The Registrar shall
use the system
established under
subsection (1) for
processing politlcal
parties records for the
purpose ofthe Act
(3) The Reglstrar shall
use the system
established under
subsection (1) ls simple,
accurate, verifiable,
secu re, accountable and
tlansparent
( ) The Registrar shall
make Regulations for
the beher carrying into
effect the provisions of
this section

ls requires the We agree wit the
polltlcal parties to an
lnformation
management system.
Currently all the parties
do not have updated
informatlon o the party

proposed amendment

I
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34 C (1) The Reglstrar
may make changes to
the records of political
parties submltted to the
Reglstrar under thls Act
where
(a) the appllcatlon by a

provlslonally reglstered
party for full
reglsilatlon has not
been granted
(b) a polltlcal party has

been dereglstered
(c) a member of a a

political party resigns or
ls deemed to have
reslgned from the
politlcal party and the
Reglstrar has been
notlfied of the
reglstratlon
(d) a member of a

political party has been
expelled from the
politlcal party and the
Reglstrar has been
notified of the
expulslon
(e) A member of the
political party dles
(f) A member of the
politlcal perty ha3

ceased to be a cltlzen of
Kenya

fu) A political party has

merged wlth another
political party
(h) The constltution of
the polltlcal party hss

been amdnded,
cha nged or altered or
(l) any other event that
justifies the change

(2) The changes
contemplated under



I

38

include
(a) amendment of the
reglster of rnembers of
a political party
(b) amendment, change
or alteration of the
constiturtion of a
political party
(c) addition or deletlon
of records
(d) addition, change or
deletion of names, and
(e) any other change
that ls conslstent with
the Act

Amended by insertlng
the followlng new
subsectlon aft er section
38

33AAPoliticalparty
may conduct party
nominatlons using any
of the following
methods
(a) Direct party
nomination methods
(b) lndirea party
nominations

38 B (1)When
conducting party
nominations, a politlcal
party shall
(a) Establish

mechanisms for
resolution of disputes
arising out of the
nomlnations
(b) Deslgnate the
person who shall issue
nornlnatlon certlffcates
to candidates after the
nominations
(c) Prescribe the
functlons of the body

Iwithin the

Provides for procedures
of conducting direct
and lndirect
nomlnatlons

We agree with the
proposed amendments



partythat shall be
responslble for
conductlng nomlnatlons

38C(1)Aregistered
member of a polltlcal
party shall be entitled
to psnlclpete ln the
nominations conducted
bythe polltlcalpafi
(2) A polltlcal party that
lntends to conduct
politlcalparty
nomlnatlons shall use

ceftified register of
members for
nomlnatlons
(3) A polldcal party that
intends to conduct
politlcal party
nomlnEtlons underthe
Act shall apply ln
wrltlng to the Reglstrar
for a certlfled copy of
the register of members
for at least twenty one
days before the date of
nominatlons.
(a) The Reglstrar shall
lssue the polltlcal party

with a certified copy of
the register ofthe
polltlcal party's
members within seven

days afterthe
appllcation under
subsectlon (3)

(51 A Political party shall

not allow any person

who ls not a registered
member of a polltlca!
party to partlclpate ln
the party nominations

38 DA polltlcalparty
shall ensure that the
reglster of members
used ln nomlnatlons ls



I

i
.t

I

I

38 E (1) A Polltical party
shall not rnore than
seven days before the
date of nominations,
notify the Registrar ln
writlng of
(a) The method by
lntends to use ln
conducting party
nominatlons; which
method whlch
nomlnations shall be in
accordance wlth the
nomlnatlon rules of the
party
(b) The date of the
party nominatlons
(c) The venue or venues
for party nomlnations
(d) The list of members
of the polltlcal party
who wlsh to be
nominated, by the pafi

(2) At least seven days
before the date of
nomlnations, the
(a)A polltlcal party shall
publish ln the official
webslte of the polltlcal
party, the dates and
venues of nominations,
and
(b) The Registrar shall
publish in the Registrars
websltes the dates and
venues ofthe
nominatlons

accessible to the
registered members of
the party

39 F (1) A polltical party
that intends to conduct
direct party
nominatlons shall
(a) post in a



I

conspicuous place

withln each venue
where the nominations
will be held the list of
the members of the
party who are eligible
to particlpate in the
nomlnatlons ln that
venue, and
(b) Provide at each
polling venue essential
electlon materlals
lncludlng -
(i) ballot papers
(li) ballot boxes
(iii) a copy of the
reBlster of the members
ofthe party

[iv) pens, and
(v) nominations results
sllps

(2) Apolltlcel party that
intends to use direct
nomlnatlons method
shall submit to the
Reglstrar the
(a) partlculars ofthe
body wlthin the party

that shall condust the
nomlnations; and
(b) procedure lntended
to be used ln dlrcct
nominatlon

38 G (1) A polltlcal party

that lntends to conduct
lndlrect party
nominations shall -
(al select delegates who
shall partlclpate ln the
party nominatlons from
among the registered
rnembers of the party
(b) Submlt the list of
delegates to the
Reglstrar at least seven

the date of

I
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party nomlnations
(c) Specifu the date a nd
venue ofthe delegates
meeting
(d) Speclfo the polling
process (to be) used by
the delegates durlng
the nominations
(e) Speclfo the mode of
interviews
(f) Specify the body
within the party that
shall conduct the
interviews of the
potentlal candldates

(2) The procedure for
selectlon of the
delegates to participate
in the indlrect pafi
nominatlons shall be
provlded for ln the
party nominatlon rules
of the political party

(3) The list of delegates
shall contaln the names,
addresses and
ldentifyln g pa rticu la rs

of the delegates

3SHApollticalparty
conducting party
nornlnatlons shall

ensure that each
candidate who ls
nominated

(a) makes and deposits
a self dechratlon for ln
the prescrlbed form in
the leadership and
inte8rity Act, 2012
(b) Possesses the
quallffcations to hold
elective offlce as

specifled ln the
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We agree wlth the
proposed amendmentsprocedures concerning

party disputes

Provldes the
(a) ln subsection (1) by
(l) deleting the words "
a political pafi and a

polltlcalpart/
appearlng ln paragraph
(b) and substituting
therefore the words " a
politlcal party and the
political party''
(ii) by deleting the
words " pany
prlmarieC appearlng ln
paragraph (fa) and
substituting therefore
the words " party
nominaUons"

lb) ln subse*lon (2), by
deleting the expression

" paragraphs (a), (b), (c)

or (e)' and substituting
therefore the
expresslon (a), (b),
(c),(e) or (fa)
(c) By lnsertlng the
following new
subsections
lmmedlately after
zubsectlon (1)

40 Section 40 ls

constltutlon and any
other relevant written
law, and
(c) Meets such other
requlrements as may be
prescrlbed by the
constltution and
nomlnaUon rules of the
party

38 lAny politlill party
shall resolve any
dispute arlslng out of
the party nomlnatlons
wlthln thirty days after
the date of party
nomlnatlons



a

| (r) ruotwlttrsranding

I subsectlon (1) the
Tribunal shall not hear
or determine disputes
between members of a

coalition political pafi

(4) A coalition
agreement shall provide
for lnternal dispute

I resolution mechanisms.

| 
(s) wtrere a member of

I a coalitlon polltical

I R..tv It dlssatisfied by

I the declsion of a
coalitlon political party
internal dlspute
resolution mechanism h
( he or she) may appeal
against that decision to
the High court

(6) The HiBh Court shall
(a) in the case ofan
appeal relating to a

dispute that occurred
before the general

election hear and
determine the appeal
before the deadline for
registration of
candidates ln the
general election; and
(b) in the case of an
appeal that occurs after
a general election, hear
and determlne the
appeal wlthin three
months

(71 A person who is

dissatisfied with the
declslon of the High

court may appeal to the
Court of Appeal

(8) The Court ofAppeal
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shall hear and
determlne an appeal
under subsectlon (7)

within three months
from the date lt was
flled and the declslon of
the court shall be flnal

45 Arnended by lnserting
the followlng new
subsection lmmediately
after subsectlon (1)

(1A) A person who
enllsts another person

to be a member of a
politlcal party wlthout
obtalnlng the consent
of that other person
commits an offence,

Many people have been
enltsted as members of
polltlcal partles without
their knowledge and
consent

We agree wlth tha
proposed amendment

49 Amended lns
subsectlon (2) by
lnsertlng the following
new paragraph after
paragraph (c)

(Ca) Prescrlblng the
manner of holdlng
polltlcal party
nomlnatlons

We agree with the
proposed amendment

Second Schedule Amended by inserting
the following new
paragraph after
paragraph 5

(5a) The address ofthe
officlal webslte of the
polltical party

We agree with the
proposed amendment

I Election Act 2011

27 (a) Amend by insertlng
the following new
subsection immediately
after subscctlon (1)
(1A) The Reglstrar of
polltlcal parties shall
certlfo the nomlnatlon
submitted under (1)

This will enhance
coordination between
the IEBC and the
Registrar of polltlcal
partles

We agree with the
proposal
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28 Amend by lnsertinB the
followlng new section
lmmediately after
sectlon 28

28A(1) Apolltlcal
party that nominates a

person for electlon
underthe Election Act
shall at least fourteen
days before submittlng
membershlp list to the
commission under 28
(1), submlt the party
membershlp list to the
Registrar of polltical
partles for certlfl catlon

(2) The Registrar shall
verlfy the names
contained ln the
membershlp list

submltted under
subsestion (1) and
where the names are
of members of that
po litica I pa rty,certify
the membership list
within seven days after
recelving the
appllcatlon under
subsectlon (1)

This will enhance
coordination between
the IEBC and the
ReBlstrar of political
partles

We agree wlth the
proposal

35 Amend by lnserting the
followlng new sectlon
immediately after
section 35

35 A (1) A Political party
intending to submlt a

pafi list to the
commlssion, shall at
least fourteen days
before the submisslon
of the party list to the
commlssion under
sectlon 35, submit the

This will enhance
coordination between
the I EBC and tJre

Registrar of political
parties

We agree with the
proposal



(2) The Reglstrar shall
verlfy that the names
appearlng ln the party
list belong to registered
members of the
polltlcal parW and
certlfythe party llst
within seven days after
appllcaUon under
subsectlon (1)

(3) Any dlspute arlslng
out of the certlflcatlon
of a party list under thls
sectlon shall be referred
to the Polltlcal Partles
Dlspute Tribunal for
determination.

party llst to the
Re6lstrar for
certlflcetlon

Prepared By,

KCCB-Parllamentary Llalson Desk,

Mr.Euseblus Atamallo,

PLD Manager.

I
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NATIONAL YOUTH COUNCIL
TOWERS 12rH FLOOR, P.O. BOX 23677-00100 GPO,

NAIROBI, Tel 4O2O\2O 1 3920
lnfo@natlonalyouthcouncil.Eo.ke. www.nationalvouthcouncil.Eo.ke

"Sauti ga Vijana"

ON THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

(AMENDMENT) BILL, 2022

National Assembly Bill No. 49 of 2022

VISION

dynamic institution championing Youth empowerment for National Stability and

Prosperity

MISSION

youth capacity to actively participate in economic, social and political spheres

prosperity through strategic consultations, engagements and partnerships

CORE VALUES

EquitY

Professionalism

Integrity

Transparency

Innovativeness

Teamwork

To



MEMORANDUM ON THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

(AMENDMENT) BrLL, 2022

National Assembly Bill No. 49 of 2022

Introduction

The National Youth Council is the legally mandated organization to champion for youth

empowerment as per the NYC Act No. 10, 2009. NYC is also tasked with:

* Coordinating activities being undertaken by the youth

* Lobbying for legislation on issues; promoting the inclusion of the youth agenda in

public policy.

* Promoting )routh representation in decision-making bodies and promoting

government empowerment initiatives targeting youth.

* Acting as a'voice and bridge' to ensure that the government and other policy-makers

are kept informed of the vieu's and aspirations of the youth.

The gist of this presentation has been informed by the following l(enya Youth Development

Policy priority areas;

(i) Nurture value driven, morally upright, ethical generation of patriotic youth for

transformative leadership;

(ii) Effective civic participation and representation among the youth

(iii) Promote a crime free, secure, peaceful and united Kenya where no young Kenyan is

left behind

Our submission is as follows;



The constitution of

the selection panel

provides for

recommendation on b. Public Service

the constitution of Commission;

the IEBC selection c. Parties Liaison

panel Committee;

d. Lau' Society

Kenya; and

e. Inter-religious

Council of Kenya;

noteworthy, there is

no provision for

youth

constituents

of voters and consumers

of services offered by

IEBC.

representation.

t is timely as it comes immediately after tt.c 2022 elections and gives sufficient

IEBC to restructure before 2027. Consideration of our proposed additions will

t the youth of Kenya feel sufficienty represented at the decision making table.

by: National Youth Council

c.E.o.
i i i)tr, l0??.

t
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Conclusion

Stamp:
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'13'h December,2022
\Lr'

The Clerk of the Senate
Parliament Buildings
P. O. Box 41842 - 00100

AIROBI

RE: COMMISSION VIEWS ON THE INDEPENDENT ELECTORAL AND BOUNDARIES
coMMlssloN (AMENDMENT) B\LL,2022 - NATIONAL ASSEMBLY NO.49 OF
2022

Reference is made to the newspaper notice inviting the interested me;'nbers of public to
submit any rePresentations that they may have on the Bill by a way of written
memoranda.

The Commission appreciates the in',ritation by yourselves to submit its vier,vs on the
aforestated Bill. lndeed. this provides an opportunity for public participation particularly
for an institution such as ours that is responsible for the conduct of elections.

The Commission reckons that the subject Bill published on 2,r November.2A22 seeks to
change the composition of the selection panel responsible for the recruitment of the
Chairperson and members of the lndependent Electoral & Boundai'ies Commission,

The Bill seeks to attain a two pronged objective:

1. Reduce frorn four to two the slots hitherto available to the Parliamentary Service
Commission to nominate perton; to be members of the selecticn panel.

2. Bring on board the Political Parties Liaison Committee and the Public Service
Commission by affording each to nominate one mernber of the selection panel.

The Commission is cognizant of the .ludgement of the High Court of Kenya at Nairobi
(Milimani Law Court), Constitutional Petition number E364 of 2020, Okiya Cmtatah
Okoiti verJus The Hon. Attorney Ceneral. National Assembly, Senate. Par-liamentary
Service Commission. Law Society of Ken'ya and lnter-religious Council oi Kenya.

The said Petition impugned the IEBC Arnendment Act no. 18 ctf 2O2O under whose
auspices the Parliamentary Service Conrmi;:ion had statutory power to nominar;e four



out of reven nominees for appointnreni to the selection panel for the selection of
nominees for appointment as Chairnran si,,l Members of the Commission.

The Court opined that the dominance. of tne members appointed by one entity into the

selection panel definitely raised Iegal eyebrows. lt held that a selection panel with a

majority of its members nominated by one entity could not past the threshold of being

portrayed as independent and fair. As it were. the membership could not pass the

objective muster and would be an outright infringement of the provision of Article l0 of
the Constitution on National Values and Principles of Cood Covernance, and in

particular transparency. social justice. eqLrity. equality. inclusivity. integrity. patriotism

and National Unity.

The Commission agrees with the judgen'rent under reference and supports the proposed

amendments on the composition cf the .:election panel and the nominating entities.

The Commission advises that even riren. ti:e nominating entities must conduct the process

of nominating the members of the seie:'licn panel in an open and transparent manner.

It is only then that the independer-'ce oi the Commission r.vill be guaranteed.

Thank you for your continued suopci'i

OBADIAH KEITA}.IY
FOR: COMN,l ! 5 tiONlEEB rr ABi,:t- EL:

Copy tc: Chairman - IEBC

Z,tJ;\:'.r.t. /.i i,r.:".',;r,': -i-,,,.,".:;.6lll FlOt,.' '.: ':''r''.\./.i)' ;') i-lOX 4537 1-O0:(-tl' r'i::l-'l:", l('"' ':

$}!ror , j:4 ,:.,,.' :i..)' :-:.,, 1,:.,:t.: r,-54 (O) ?'i' .,::r.li: i, :. ;'rcl,.rc.or.ke. u.r(t"r':" t' '"1" ' -:r':fir'' -' l"
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. J.M. Nycgcnyc

of the Scnate of Kcnya

ia E-mai I to : clerk.senate@.parl iament. go.ke and senatej lahrc@parl iarnent. go.ke

Mr Nycgcnyc,

I rcfcr to your reccnt public notice inviting mcrnbers of the public to submit rcpresentations

thcy may havc on thc abovc tlill. Plcasc find bclow my representations.

Since the Bill transmitted to the Senate was passed by the National Assembly as publishcd

without amcndments, I am making largcly thc same reprcscntations I submittcd to thc

National Asscmbly. It appcars thc National Asscmbly chosc to ignorc my submissions.

In my opinion and, in vicw of the judgemcnt of the I{igh Court of Kenya in Okoiti v

Attorncy Gcneral & 5 othcrs (Constitutional Petition E364 of 2020) l202ll KEI{C 439

(KLR) - httn://kenyalaw.ors/caselaw/cases/view/224173 -, thc proposcd composition of

thc Sclcction Panel lor thc rccruitment of IlrllC commissioners as sct out in thc Ilill would

be unconstitutional, null and void.

I-cgislating for five [5] of thc seven [7] positions to bc nominecs of Statc agcncics and

public organs, with just two [2] positions bcing rcscrved for a non-Statc body, offcnds thc

national valucs and principlcs of governancc as set out in Articlc l0 of thc Constitution,

including but not limitcd to:

a. Sharing and dcvolution of powcr;

Pagc I of4

Rcft Inderrcndcnt Elcctoral and lJoundaries Commission JAmcndmcntl Bill. 2022 -
National Asscmblv Bills No. 49 - Invitation to Submit Mcmoranda.



b. I)crnocracy;

C. l')quity;

d. Socialjusticc;

c. lnclusivcncss;

f. liquality;

g. Non-discrirnination;

h. Protcction of thc marginalised;

(iood govcrnancc;

j. Intcgrity;

k. 'l'ransparcncy and;

l. Accountability

5. Just as thc prcvious changcs that rcscrved four [al of the seven [7] positions to onc Statc

organ wcrc hcld to brcach binding principlcs of good govcrnancc, transparcncy, inlcgrity,

socialjusticc, cquity, inclusivcncss, equality, patriotism and national unity, the proposal to

reseryc fivc of the seven available slots to State agencies and public body nominees

likewise breach the Constitution.

L In thc judgcrncnt cilcd abovc, thc court hcld that:

"179. There musl have been good reosons why previously lhe nttmber of

nominees by PSC inlo lhe Selection Panelwas not more than one half of the

nominees. Intleecl, lhe reasons are mony. One of them is lhe perceplion o.f

independence of the Selection Panel. A Selection Panel which has maioritv

()f it;
['agc 2 of 4



potruved as inter alia indeoendent und fair. The doninance o.f'the members

appointed by one entity into the Selection Panel definitely raises legal eye

brows

182. From the history o.f Constitution-making in Kenya and the questfor.free

and.fair elections, the objective of the IEBC Amendment Act ought to.further

the realizotion o.f the goal that IEBC will eventually conduct.fair, .free and

credible elections and referenda.

183. In this case, the IEBC Amendment Act runs counter that obiective. The

IEBC Amendment Act instead creates a scenario of suspicion not only on the

Commissioners lo be appointed, but also the eventual independence of the

IEBC. It is clear beyond any peradventure that the Selection Panel was

dominated by the nominees by PSC. That dominonce runs contrary to good

governance, lransparency, integyity, social justice, equily, inclusiveness,

equality, patriotism, national unity among like principles.

184. It is not for-fetched to imagine the likelihood of the maiority of the

members of the Selection Panel nominated by PSC to.favour some candidates

during the nomination process. Such preferred candidates may eventually

become Commissioners of IEBC and their impendence would naturally be

put lo question. "

'fhc fcars cxprcsscd by the Court with rcgards to thc outcomc of thc recruitmcnt proccss

carricd out undcr the impugned proccss camc to pass. 'l'hc lour commissioncrs rccruitcd

undcr thc flawcd proccss are currcntly thc subjcct ol'procccdings undcr Articlc 251 of thc

Constitution, sccking thcir rcmoval from office.

In addition to thc abovc, providing that onc I position in thc Sclcction Panel will bc a

nomince of thc Political Parties Liaison Committcc is, in my considcred opinion,

unconstitutional and a brcach of the national values and principlcs of govcrnance already

set out, particularly on good governance, transparency and accountability.

Pagc 3 of4



2. 'l'his is bccausc, undcr Scction 38, Political Parties Act,20ll, thc Political Parties Liaison

Commitlcc is cstablishcd at thc national and county lcvels. 'l'his mcans thcre arc forty-

eight [48] cstablishcd Political Partics Liaison Committcc cntities.

[!]. It is unclcar which of thc forty-cight cntitics will bc thc onc nominating thc allocatcd

position on thc Sclcction Pancl nor how thc nomincc would bc idcntificd/sclcctcd. 'l'hcre

arc strong grounds to suspcct that thc intcndcd bcncficiary and nominating body for this

position is in fact thc Rcgistrar of Political Parties.

ll'l'hc tlill as passcd by thc National Asscmbly further fails to mcct binding constitutional

rcquircmcnts, including thc duty imposcd by Articles 21,,27 and 28 of the Constitution

with rcgards to promoting and advancing gcndcr equality. l'his is because it fails to address

a rcasonably foresecablc risk and requirc that the 1wo persons nominatcd under Clausc 2[cl

by thc lntcr rcligious council of Kcnya shall bc of oppositc gcndcr.

!! Kindly bring my submissions to thc attcntion of the Dcpartmcntal Committee on Justice

and l.cgal Afl'airs.

Yours sinccrely,

vwatLwd,L eLLvLd

Iiliud Matindi

Bavance l36Dsmail.com

12.12.2022
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Appendix 7:

Matrix of submissions and Committee comments/

determination



THE SENATE

MATRIX

THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION (AMENDMENT) BILL,2O22

CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION

To ensure use of uniform language
throughout the clause.

Section 38 of the Political Parties
Act, 201I establishes the Political
Parties Liaison Committee (PPLC)
to provide a platform for dialogue
between ORPP, IEBC and political
parties.

Therefore, the PPLC comprises
ORPP, IEBC, and political parties.
The proposal does not address how
the three bodies would arrive at a

nominee to the Selection Panel.

Section 38 of the Political
Parties Act, establishes a

Political Parties Liaison
Committee at the national

and county levels.

The principal function of the

PPLC to provide a platform
for dialogue between the

Registrar, Commission and

political parties. It may also
perform such other functions

l. Amend the proposed new paragraph
(2)(a) to read -

(a) two persons of either gender
nominated by the Parliamentary Service
Commission.

2. One person nominated by the

Political Parties Liaison Committee.

Consider whether PPLC appointing
a representative to the Selection

Panel would affect the nature and

effect of the dialogue envisioned
between ORPP, IEBC, and political
parties under section 38 of the

Political Parties Act.

Also consider whether it is intended
r^ ^*--,{ Q^^ti^- 2a///\ ^f +L^

2 Office of the
Registrar of Political
Parties (ORPP)
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CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
Political Parties Act with respect to
the role of the Registrar in
prescribing functions for the PPLC.

3. Amend the proposed new paragraph
(2)(e) to read -

(e) two persons of either gender

nominated by the Inter-Religious
Councilof Kenya.

In terms of the Political Parties Act
and best practices from other
jurisdictions, the primary role of
PPLC is to facilitate dialogue
(especially once an election has been
called).

To ensure the realization of the
requirement under Article 27(8) of
the Constitution which provides that
not more than two-thirds of the
members of elective or appointive
bodies shall be of the same gender.

as may be prescribed by the
Registrar.

2 Council of County
Governors (COG)

Amend the clause to read -

"two persons nominated by the council
of county governments"

To ensure that the 47 County
Governments are represented in the
selection panel.

The representation of the County
Governments is necessary in key
decision making processes that
affect the country. The persons to be

selected as members of the
Commission serve the interest of the
national and county governments.
Hence, both levels of Government
ought to be involved at all levels
including at the selection and filling
of the vacant positions.

COG made reference to Article l(4)
of the Constitution on exercise of

2



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
sovereign power at the national and
county levels of government, and
Article 6(2) of the Constitution
which provides that the governments
at the national and county levels are

distinct.

To ensure compliance with Article
54(2) of the Constitution by the
inclusion of persons with disability
in appointive bodies including
selection panels.

The selection panel lacks
representation of a person

representing the interests of people
with disabilities in line with Article
54(2) of the Constitution.

The first schedule and specifically
paragraph 5 is not in compliance
with the provisions of Article 54(2)
on inclusion of Persons with
Disability in appointive positions.
The provisions in the substantive
IEBC Act are silent on the issue of
inclusion of PWDs.
The proposed amendment will not
prejudice the provisions in the

substantive Act but will ensure that
the IEBC has the representation of

l. Delete paragraph (2)(e) and
substitute with the following
paragraphs -

(e) one person nominated by the inter-
religious council of Kenya;

(f) one person nominated representing
persons with disability nominated by the
umbrella organization of persons with
disability.

2. Amend paragraph 5 on gender
equity and regional balance of the
first schedule by inserting the words
"and interests of persons rvith
disability" after the words" at the
end ofthe paragraph.

National Gender and
Equity Commission
(NGEC)

\-utIIIIll55lUiltrl) W tLll ul)duilil,y
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CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION

The
Assemblies
(cAF)

County
Forum

Amend paragraph (2)(b) to provide that
the person nominated by the Public
Service Commission shall not be of the

same gender as the person nominated by
the Political Parties Liaison Committee.

To ensure compliance with Article
27(8) of the Constitution of Kenya
provides that -

In addition to the measures
contemplated in clause (6), the State
shall take legislative and other
measures to implement the principle
that not more than two{hirds of the
members of elective or appointive
bodies shall be of the same gender.

The selection panel lacks the gender
balance as required by the

Constitution.

Katiba Institute (KI) The provision should be retained as is
and the gender prescriptions retained.

There are no principal functions of
the Political Parties Liaison
Committee save for the vague
principal function of providing a

platform for dialogue between the
Registrar, the IEBC and political
parties and any other functions as

prescribed by the Registrar of
political parties.

It is unclear where the proposed
nominee will come from, whether at
the national or county level as the
Bill concerns county governments in
line with Article 110(lXa) of the

4



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION

It is unclear on the criteria through
which the nominee shall be selected
and from which party to avoid
having partisan interests represented

in the selection panel, hence
increasing the potential interference
with the affairs of the panel and the
independence of the IEBC.

The Parliamentary Service
Commission and the Public Service
Commission are both constitutional
commissions made up of civil
servants. There is no justification for
the particular distinction of having
members nominated by the
Parliamentary Service Commission
as opposed to the Public Service
Commission as proposed in the Bill.

Constitution

Kenya Conference
of Catholic Bishops

Amend 2(2)(a) to provide that the
nominees should be one each from
the Government and the opposition.

2. Delete 2(2)(b) and the slot be

allocated to the civil society or faith-
based institutions.

To ensure inclusivity which is a key
consideration as it will promote trust
in electoral management body by all
players.

civil society organisations and faith-
based institutions are many and have

influence. They are also objective
and their decision is for the common
good.

5



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
3. Amend 2(2)(c) to provide that the

nominee should also consider the

non-parliamentary Parties.

4. Amend 2{2)(e) to add one more slot
and provide that the nominees should
be representatives from different
Faiths.

Considering the many religions in
Kenya and their mandate.

GENERAL AND OTHER SUBMISSIO\S

l. The Independent Electoral and Boundaries Commission

The Commission supports the proposed amendments as it is in line with the Okiya Omtatah Okoiti v Attorney General & 5 others
(Constitutional Petition E364 of 2020)l202ll KEHC 439 (KLR). The Commission also recommends thatthe nominating entities

conduct the process of nominating members of the selection panel in an open and transparent manner.

2. Eliud Matindi

Made submissions similar to the ones he made to the National Assembly to the effect that the proposed composition of the selection

panel comprising of five members nominated by State organs and two members nominated by non-state actors for the recruitment of
IEBC commissioners as set out in the Bill would be unconstitutional, null and void just like the provision which was held

unconstitutional for having four out seven members picked by one entity. The proposal would offend the national values and

principles of governance as set out in Article l0 of the Constitution.

Additionally, the proposal that Political Parties Liaison Committee nominates one person to be a member of the selection panel is

unconstitutional and a breach of the national values and principles of governance particularly on good governance, transparency and

accountability. This is because under section 38, Political Parties Act,20ll, the Political Parties Liaison Committee is established at

the national and county levels. This means there are forty-eight [48] established Political Parlies Liaison Committee entities. It is

therefore unclear which of the forty-eight entities will be the one nominating the one position.

6



The Bill fails to meet binding constitutional requirements, including the duty imposed by Articles27,27 and 28 of the Constitution
with regards to promoting and advancing gender equality and it is unclear which among the forty-eight Political Parties Liaison
Committees will be the nominating the one position Political Party Liaison Committee.

3. The National Youth Council - I\rYC (established under the National Youth Council Act to champion youth empowerment
including promoting youth representation in decision making bodies)

Proposes introduction of two representing the youth nominated by the NYC forthe reason thatthe youth comprise largest proportion
of the population both as voters and consumers of the services offered IEBC.

4. Katiba Institute (Ifl)

KI is of the view that the purpose for the proposed amendments has not been offered except for the changes in the composition and
where the proposed nominees are to be drawn from. There is need to explain the purpose of the proposed amendments so as to enable
the public understands the implications of the proposed changes and can offer their views.

As such, KI proposes that the Bill be -
a) rejected; or

b) fundamentally revised to ensure that -

i. the Political Parties Liaison Committee selects a participant that is representative of the national and county levels of
the Political Parties Liaison Committee and is independent of partisan influence;

ii. the built-in system for complying with Article 27 of the Constitution on two thirds gender principle is maintained; and

iii. the policy objective the Bill seeks to fill or the harm it intends to correct is explained.
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the selection panel
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Introduction

On lOth January 2023, during a sitting of the Justice, Legal Affairs and Iluman Rights

Committec to consider the Independent Illectoral and Boundaries Commission (Amendment)

Bill, 2022 (National Asscmbly Ilill no. 49 of 2022), an issue arosc as to whether thc

Committcc or a Scnator can proposc an amcndmcnt to thc Bill which sccks to amcnd a ncw

scction of thc Principal Act not sought to bc amended by the published Bill.

2. 'l'he principal objcct of thc Ilill is to amend the F'irst Schedule of the Independent Illcctoral

and Iloundarics Commission Act, No.9 of 2011, to changc thc composition ol'thc selcction

pancl that ovcrsccs thc filling olvacant positions in thc Commission.

3. 'l'he Ilill was infonncd by the courts decision in Okoiti V Attorncy Gencral & 5 Othcrs

(Constitutional Pctition E364 of 2020) 120211KEHC 439 (KLR), wherc the IIigh Court

hcld that to the cxtcnt that scction 2(2)(a) of thc IUBC Amcndmcnt A,ct, 2020 providcs lor

thc nomination of 4 out of 7 mcmbcrs of thc Sclcction Pancl, thcn thc said scction 2(2) (a) of

thc IIIUC Amcndmcnt Act is unconstitutional.

4. 'l'he llill thcrcforc sceks to rcducc thc number of mcmbers nominated by the Parliamcntary

Scrvicc Commission to thc sclcction pancl from four to two, and allowing the Political

Partics I-iaison Committec and the Public Scrvicc Commission to each nominatc onc person.

5. Whilc considcring thc Bill, it was proposcd that the number of members of the selection

pancl bc incrcascd lrom scvcn to ninc, and thcrelorc the qucstion arose as to whether such an

amcndmcnt would bc pcrmissible.

Lesal backsround

6. Article l(2) of the Constitution of Kenya provides that the sovereign power of the pcople

may be cxcrcised cithcr directly or through their democratically clectcd rcprcscntativcs.

7. Article 94 ol the Constitution provides for the vesting of the lcgislative authority of the

Rcpublic upon Parliament. In cxercisc of these powers, Parliament thcrefore has authority to

makc ncw laws and amcnd any cxisting laws.

2



8. '[-hc law making proccss is conductcd in accordancc with thc Constitution, whilc thc Standing

Ordcrs givc guidancc on thc proccdural aspccts such as thc various stagcs that thc tlill

undcrgocs bclorc it becomcs law.

9.'l'his papcr cxamincs whcthcr a Uill can be amcndcd oncc publishcd, and thc scopc of

amcndmcnts thal can bc rnadc to thc tlill. Various pror-louncclncnts ollhc Kcnyan Courts on

such amcndmcnts will bc rcfcrrcd to.

Amendmcnt of Ilills in Parliament

10. Pursuant to Standing Ordcr 145 of thc Scnatc Standing Orders, oncc a Bill is rcad a lrirst

'l'imc, it stands cornmittcd to thc Ilclcvant Standing Comrnittcc. 'l'hc Cornmittcc thcn

considcrs thc Ilill, lacilitatcs public participation and subrnits i1s rcport to Scnatc within thirty

days of committal of thc llill to the Committcc.

I l. Oncc a Bill has bccn subjcctcd to public participation, Parliamcnt has thc powcrto amcnd thc

Ilill bclorc passing it. 'l'his was rcitcratcd in Pevans East Africa ld urrrl Attolher vs.

Chairman, Betlins ond Licensins Board and ollters Anneul No. Il of

201 8t where the Court of Appcal hcld as follows -

It must be appreciated that the National Assembly has heard the view.s of the Members of

I'ublic and industry .stakeholders on a llill. Il is not precludedJ'rom effecting amendments

to the Uill before finally passing it. Those amendmenls do nol necessarily have lo agree

with the views expressed by the people who have been heard so long as the views have

been taken into account. In our view, it would bring lhe legislative process to a complele

halt and undermine Parliament's ability to discharge its constitutional mandate tf after

having facilitated public porticipation on a Bill Parliament is required to adiourn its

proceeding,s every linte a Member proposes an amendmenl lo the Bill so lhat .further

public participalion can lake place on the particular proposed amendment.

12. Amcndments 1o Ilills can be rnovcd cithcr by the Cornmittcc (Standing Ordcr 147) or by a

Scnator (Standing Ordcr 152(2). Such amcndmcnts arc considcrcd during thc Committcc o[

thc Wholc llousc.

3



13. Ilowcvcr, it is impo(ant note that thc powcr to amend a Bill is not unrcstrictcd. Courts have

on several occasions nullificd Acts for want oI public participation in instances wherc such

Acts wcrc amcndcd during the proccss of cnactrncnt by Parliamcnt.

14. Standing Ordcr I 52(5) providcs as follows -

15.'l'hc courts, through various judgements, have sought to intcrpret thc abovc provision and set

thc paramctcrs as to what amcndments arc pcrmissiblc, particularly in thc contcxt of public

participation undcr Articlc I l8 of the Constitution.

16. In doing so, thc courts appcar to havc comc up with a tcst to dcterminc whcthcr the

amcndmcnls madc to a publishcd Uilt are substantivc, and if thc amendmcnts fit within thc

objccts and purposcs of thc Bill as published or they introduce new matters altogethcr that

the public has not had a chance to consider and make representations on. Some of the key

decisions of courts arc as below -

(a) Institutc of Social Accountabilitv & anothcr v National Asscmblv & 4 othcrs 120151

cKLR whcrc the Petitioncr sought to challengc thc Constituencies I)cvclopmcnt Irund

Act 2013, it was notcd that a committee stage amendment was introduced in one of the

amendmcnt bills prcparcd to align thc Act to the Constitution to amcnd Scction 20 of the

Act to providc lor thc manncr of cquitablc sharing of thc lund among constitucncies and

to cntrench thc constitutional principlc of cqualization as sct out at Aaiclc 204 of thc

Constitution. 'l'hc Court, while noting that sufficient public participation had been carried

out and that thc said amcndmcnt cmanatcd from thosc consultations, held that -

Wc arc aware that during thc lcgislative process, amcndments to the Ilill may bc

movcd during the Committce Stage and to hold that every amendment moved

4

No amendment shall be permitted to be moved to a Bill if the amendment deals wilh a

dilJbrent .sub.iect or topic or unreasonably or unduly expands the subject of the Bill or is

not oppropriate or is not in logical sequence lo the subjecl matter of the Bill.



must undcrgo the process of public participation would negatc and undcrminc thc

lcgislativc process. In this casc, we arc satisficd that thc amcndmcnt movcd was

in substance, within the paramctcrs of what had bccn subjcctcd to public

participation during the review proccss. Wc find that the public was involved in

the proccss of enactment of thc CDIr Act through thc'l'ask Irorce and review pancl

carlicr sct up by CDIr lJoard ndmcnl was withi

was in thc public domain and in the s we find and hold that thc

amendment bill did not violatc orincinlc of oublic oarticipation

(b) [,aw Societv of Kcnya v Attorncy (]cneral & anothcr [20161 cKLR whcrc thc court

hcld that -

245. Whercas it is truc that what wcre introduced on thc floor of thc Housc wcrc

amendments as opposed to a frcsh Bill, it is our view that lor any amcndmcnts to

bc introduccd on thc floor of the IIousc subsequcnt to public participation. thc

qmnndmcnlc mrrcl rh^ ^rnrlrrnr ^f rh^ ^"h lic hqrlrnthal'tl\h ^-.1 ^,,^hr ^^r r^ h-

whi wcre ncither

publishcd nor thc of thc nublic inoul

250. l'hcrcforc by introducine totallv new and substantial amcndments to thc

Judicial Scrvice Act. 201I on thc floor thc I'lousc. Parliamcnl not only sct out

to circumvcnt thc constitutional ircmcnts of public participation but, with duc

rcspcct, rnischicvously short-circuitcd and circumvcntcd thc lctlcr and thc spirit of

thc Constitution. lts action amountcd to a violation of Articlcs l0 and ll8 ol-thc

Constitution.

(c) Rcpublic v National Assembly. Srrcakcr of National Asscmbly & 6 othcrs Expartc

Gcorsc Wans'ang'a J20ltll cKLR whcrc thc Cou( hcld that -

'l'herefore by introducing totally new and substantial amcndments to

the Pharmacy and Poisons Act at the Committee Stage of the whole house, which

was neithcr consequcntial amendmcnt nor amcndmcnt within statutc law
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(Misccllancous) Bill, but conccrncd drugs-control of manufacture of mcdicincs,

Parliamcnt not only set out to circumvent the constitutional requirements of

public participation but, with due respcct, mischicvously short-circuited and

circumvcntcd thc lcttcr and thc spirit of thc Constitution. Its action amountcd to a

violation of Arriclcs l0 and I l8 of the Constitution.

(d) Isaac ()achomo & 3 othcrs v Attorncy General & anothcr: Central Ilank of Kcnva

& anothcr (Intcrested partics) I20l9l pKLR whcrc thc Court hcld that -

It is thercforc important to notc that any amcndments effected at thc committee

stage should be within the parameters of what was submitted to the public for

thcir input. Othcrwisc allowing thc legislaturc to pass lcgislation touching on ncw

mattcrs on thc Iloor ol'thc IIousc will result in thc ncgation of thc constitutional

principlc thal rcquires public participation in thc cnactment ol [aws.

(c) In Kcnva lJankcrs Association v Attorncy Gencral & anothcr: Central Ilank of

Kcnya (Intcrestcd Party) I20l9l eKLR thc Court nullificd scction 63 of thc If inancc

Act which was not includcd in thc I:inancc Bill,20l8 at thc limc of publication and first

rcading. 'l'he amcndment sought to amcnd thc []anking Act by introducing a ncw

rcquircmcnt (as scction 3l A) for banks to collcct ncxt-of-kin dctails from thcir

customcrs, whcrcas thc purpose of thc bill was to formulate the proposals announccd in

thc budgct lor 201812019 relating to liability and collection of taxes and matters

incidental thcreto and sought to amend various laws including the Banking Act in line

with that objcct. 'l'hc Courl hcld that -

'l'hc question thcn that nceds to bc answcred is whether the amcndmcnt to the Bill

at thc committee stagc completely altered the purpose for which thc public input

had bccn sought through public participation.

In thc case at hand an entirely new provision not contcmplalcd in the

Mcmorandum and Objects of the proposed tlill was introduced at the Commitlcc

6



Stage. The DNA of the impugncd amcndment is, as submittcd by thc pctitioncrs,

thcreforc dclectivc for want ol'compliancc with thc constitutional rcquircmcnt for

public participation.

'l'he alleged amendment was not a minor amendmcnt but a major or substantive

amendmcnt which was against the purposc ol'the Ilill and which requircd public

participation.

7. From the above decisions it is clear that the Senate has the power to amcnd a Bill before it is

enacted into law. Ilowever, such an amendment should be within thc parameters of thc

Standing Orders, and should not be so substantive as to introducc new mattcrs altogcthcr that

wcrc not contemplated at the time the Bill was published and taken through public

participation.

From thc forcgoing, we observc as follows:

a. that any proposcd amendmcnts to a Bill under considcration ought to not only comply

with Standing Ordcr 152(5) of thc Scnatc Standing Ordcrs, but should also deal with

mattcrs within the objccts and purposes of thc Ilill at thc timc of public participation.

b. that thc Scnator's proposed amendment to the IIIBC (Amendment) F_i11,2022, which

seeks to amend a section of the principal Act not contained in the tlill by increasing

thc numbcr of mcrnbcrs of thc sclcction pancl docs not comply with Standing Order

152(5) of thc Senatc Standing Orders as wcll as with various court dccisions as

discussed in the preceding paragraphs. 'l'hc proposed amendment departs from the

original intcntion of the sponsor of the Bill which was to rcducc thc number o[

pcrsons nominatcd to thc sclection pancl by thc Parliamcntary Scrvicc Commission in

compliance with the I ligh Court decision.

c. that the proposed amendmcnt would therefore bc an ovcrstrctch of the intention of the

sponsor of thc Ilill as it introduccs ncw mattcrs not contcmplatcd in thc Ilill as at thc

7



timc of public participation, and which mattcr various stakcholders and thc public did

no1 havc an opportunity to give their views on.

d. 'fhat if the proposed amendment is carried, the resulting legislation may be

challcnged in court.

Wav forward

19.'l'hc Committcc is rcqucstcd to consider and notc thc contcnts of this paper.

I)IRI,ICTORATII OF' LEGAL SIIRVIC ES

It



.,

Appendix 9:

Text of amendments proposed by the Committee to the Bill



(

l8'n January, 2023

The Clerk of the Senatc
Parliamcnt Buildings
N.A.IROBI

COI\.IMI'I''I'EE ST,AGE A}I ENDNI F]N'TS 'TO 1'IIE INDT]PENDENT
cToRAL AND BOUNDARIES COMMISSION (AMENDMENT) BlLl.,2022
TIONAL ASSE}IBI-}'BII,I,S NO. 19 OF 2022)

NOTICE is givcn that Scn. Wakili Hillary Kiprotich Sigci, Chairpcrson of the Standing
Committec on Justice. Lcgal Allairs and Hunran Rights, intends to rnovc the following
amendnrents to thc Indcpcndcnt Illcct<lral and Boundarics Cornmission (Arncndment)
llill, 2022, at thc Comrnittcc Stagc --

CLAUSE 2

'IHA'I' the Bill bc amcnded by dclcting clausc 2 and substituting thcrefor the follorving
ncw clausc -
Anr*rdmr'nt of the
l'irstlsche.lulc to No.
.rof[ott.

2. Thc First Schcdulc to thc Indcpendcnt Electoral and Boundaries
Cornmission Act.20l I is anrcndcd in paragraph ( l) by -

(a) dclcting sub-paragraph (2) and substituting thcrclbr thc lollorving
new sub-paragraph -

(2) Thc Sclection Pancl shall consist of -
(a) onc pcrson nonrinated by thc Parliamcntary Scrvicc

Cornrnission;
(b) onc person nonrinatcd by thc I'}ublic Scrvicc

Cornmission;
(c) onc man and onc wonlan norninatcd by thc majority and

minority political parlics rcprcscntcd in the Political
Partics Liaison Committce at the national lcvel:

(d) one person nonrinatcd by thc [-au, Society of Kcnva: and
(c) onc lnan and onc woman nonrinatcd by thc Inter-

Rcligious Council of Kenya.

(b) dclcting thc c.rprcssion "(2)(b) and (c)" appcaring inrntcdiatcly aftcr
thc words "bodies undcr sub-paragraphs" in subparagraph (3) and
substituting thercfor the exprcssion "(2)(b). (c), (d) and (c).
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