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I

,
CTIAIR N'S FO WORD

The petition was conveyed to the house on Wednesday, June, grt..,2021. This is in accordance
with the provisions of Standing Order No. 225 (2) (a). The Petition relates to the amendment of
the Advocates Act. Chapter 16, Laws of Kenya, to allow the admission of law practitioners from
the Republics of Rwanda and Burundi to the roll of advocates in Kenya. The petition was
referred to the Departmental Committee on Justice and Legal Affairs for consideration and
thereafter report to the House.

In considering the Petition, the Committee, during its sitting, held on Wednesday 7th July,2021
met with three of the thirteen petitioners namely; Mr. Francis Kimani Kanyora, Mr.Javan Kiche
and Mr.Chemao Hillary Barasa. The meeting was aimed at inquiring into the issues raised in the
Petition' The Committee held another meeting on 2l't July,202l with the representatives of the
Office of the Attorney General and Department of Justice, the Chief Registrar of the .Tudiciary
(CRJ) and the Chief Executive Officer of the Council for Legal Education (CLE) for their
comments on the Petition.

May I take this opportunity to express gratitude to Comrnittee Members for their resilience and
devotion to duty which made the consideration of the Bill successful. May I also appreciate the
Speaker and Clerk of National Assembly for always providing guidance and direction to
Committees in the discharge of their mandate. Finally, I commend the secretariat for exemplary
perlormance in providing technical and logistical support to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my duty to table before
IJouse the Ileport of the Committee on the petition.

Hon. Muturi Kigano. M.P.

Chairrrerson. Denartmental Committee on Justice and Legal Affairs
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CHAPTER ONE

1.0 PREFACE

1.1 Mandate of the Committee

1. The Departmental Committee on Justice and Legal Affairs derives its mandate from
Standing Order No. 216(5) which provides for the functions of Departmental

Committees as follows-

a) Investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

ministries and departments;

b) Study the programme and policy objectives of ministries and departments and the

effectiveness of their implementation;

c) Study and review all legislation referred to it;

d) Study, assess and analyse the relative success of the ministries and departments as

measured by the results obtained as compared with their stated objectives;

e) Investigate and enquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as may be referred to them by the

House;

0 Vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204
(Committee on Appointments)

g) Examine treaties, agreements and conventions;

h) Make reports and recommendations to the House as often as possible. including
recommendation of proposed legislation;

i) Consider reports of Commissions and Independent Offices submitted to the House

pursuant to provisions of Article 254 of the Constitution; and

j) Examine any questions raised by Members on a matter within its mandate.

2. The Second Schedule of the Standing Orders on Departmental Committees further
outlines the subjects of the Committee as follows-

a. Constitutional affairs;
b. The administration of law and Justice
c. The Judiciary;
d. Public prosecutions;
e. Elections;
f. Ethics, integrity and anti-corruption; and
g. Human rights.
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1.2 Committee Membership

3. The Committee was constituted on Thursday, l4th December, 2017 and comprises the
following Honourable Members-

Chairperson
Hon. Clement Muturi Kigano, M.p.

Kangema Constiturncy
Jubilee Partv

Vice Chairperson
Hon. Francis Tom Kajwang', M.p

Ruaraka Constituency
Oranse Democratic Movement (ODM)

Hon. Emmanuel Wangwe, M.P.
Navakholo Constituency
.Iubilee Partv

Hon. John Olago Aluoch, M.P.
Kisumu West Constituency
FORD-Kenva

Ilon. Roselinda SoipanTuya, M.P
Narok County
Jubilee Partv

Hon.W. Kamoti Mwamkale, M.P.
Rabai Constituency
Oranse ocratic Moveme nt (ODM)

Hon. Jennifer Shamalla, M.P.
Nominated MP
Jubilee Partv

I{on. John MuneneWambugu, M.P
Kirinyaga Central
Jubilee Partv

Hon. Anthony Githiaka Kiai, M.P.
Mukurueni Constituency
Jubilee Party

IIon. John Kiarie Waweru, M.P.
Dagoretti South Constituency
Jubilee Partv

Hon. Robert Gichimu Githinji, M.P
Gichugu Constituency
.Iubilee Partv

Hon. Junet Sheikh Nuh Mohamed, M.p
Suna East Constituency
Oranse Democratic Movement (ODM)

Hon. George Peter Kaluma, M.P.
Homa Bay Town Constituency
Oranee Democratic Movement (ODM)

Hon. Josephine Naisula Lesuuda, M.p
Samburu West Constituency
KANU-Kenva

Hon. Zuleikha Hassan, M.P.
Kwale County
Oranse Democratic Movement (ODM)

Hon. Adan Haji Yussut M.P.
Mandera West Constituency
Economic Freedom Partv (EFP)

Hon. George Gitonga Murugara, M.p.
Tharaka Constituency
Democratic Party (DP)

Hon. Japheth Mutai, M.P.
Bureti Constituency
Jubilee Partv

Hon. Anthony Oluoch, M.P.
Mathare Constituency
Oranse Democratic Movement (ODM)
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1.3 Committee Secretariat
4. The Committee secretariat comprises the following staff-

Mr. Abenayo Wasike
Principal Clerk Assistant

Lead Clerk

Mr. Denis Abisai
Deputy Director, Legal Services

Ms. Emma Essendi
Legal Counsel I

Dr. Donald Manyala
Research Officer II

Ms. Roselyne Ndegi
Serjeant-at-Arms I

Ms. Halima Hussein
Clerk Assistant II

Mr. Omar Abdirahim
Fiscal Analyst II

Mr. Joseph Okongo
Media Liaison Officer

5. Minutes of sittings of the Committee on the consideration of the Petition are attached to this

report as annexure l.
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CHAPTER TWO

2.0 ION

6. The Committee commenced its consideration of the Petition by meeting with the
Petitioners on 7th July, 2021. During the meeting, written and oral evidence was
adduced as noted hereunder:-

2.1 Submissions by the Petitioners

7. In their petition dated 8th March, 2021 and presented to the National Assembly by Mr.
Njenga Mwaniki George and twelve others, the petitioners sought to draw the attention
of the House to the following;

i) THAT, the petitioners are citizens of Kenya and are currently practicing
advocates of the Rwanda Bar Association (RBA) and are also Members of Easi
African Law Society (EALS) within the EAC Treaty.

ii) THAT, it is in the public interest that they lodged the petition following the
judgment delivered by the Court of Appeal, vide Apneal No. 96 of 2014 il,aw
Societv of Kenya vs The Attorney General & 2 Others) oniTG S.pt.rn6e,,
2019, whereby the sections of the Statute Law (Miscellaneous Amendments)
Act,2012 that included Rwanda and Burundi within the provisions of Sections
12 and l3 of the Advocates Act were struck down by the Court of Appeal citing
lack of public participation and the ongoing reform process.

iii) The Constitution of Kenya,20lO, reposes all sovereign authority in the people
of Kenya;

iv) The People of Kenya have delegated legislative authority to
Parliament as the representatives of the people;

v) The Petitioners appreciate the work Parliament has done in passing laws in
compliance with the dictates of the Constitution;

vi) Any treaty or Convention ratified by Kenya shall form part of the law of
Kenya as provided for in the Constitution.

vii) In 2012, the Statute Law (Miscellaneous Amendments) Act of 2012 was enacted
by the Parliament of Kenya. The amendments in the Act included amendments to
the Advocates Act, Cap. 16, Laws of Kenya whereby persons admitted as
advocates in Rwanda and Burundi were allowed to be admiited as Advocates of
the High Court of Kenya pursuant to Sections l2(a) and l3(lxd) of the
Advocates Act and in conformity with Article 2(6) of the Constitution.

viii) The Petitioners are affected and concerned that the amendments tabled by then
through the Statute (Miscellaneous Amendment) Act of 2012 was in the rpirit of
integration in EAC on movement of services.
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ix) The petitioners stated that they are aware that Parliament can fast track the
inclusion of Rwanda and Burundi in the Advocates Act Cap l6 so as to enable

the Hon. Chief Justice to swear and enroll the Practitioners from Rwanda and

Burundi to the roll of Advocates of the High Court of Kenya without any form of
biasness and blatant discrimination.

x) Some of the petitioners were on 4th December 2019 barred by the Hon. Chief
Justice of the Republic of Kenya from being enrolled as Advocates of the High
Court of Kenya despite being qualified Advocates of the High court of Rwanda, a

Partner state with EAC.

xi) The Hon. Chief Justice of the Republic of Kenya had previously admitted
practicing Advocates from the Republic of Rwanda to the roll of advocates of High
Court of Kenya.

xii) The Hon. Chief Justice of the Republic of Kenya has continued to enroll
practicing Advocates from other Partner member states of E.A.C to the roll of
Advocates of the High Court of Kenya which acts and actions not only
discriminates practicing advocates from Rwanda and Burundi but also offends the

E.A.C Treaty duly ratified and domesticated by Kenya.

xiii) The various amendments in the Statute (Miscellaneous Amendment) Act, of
2012 which had included Rwanda and Burundi were alive to the realization of the

interests and expectations of diverse Kenyans scattered in the EAC region. The
petitioners further submitted that the letter, purpose and spirit of the Constitution
and EAC Treaty had been strongly pronounced by the Kenyan Constitutional
Court vide Petition No. 69 of 2018 where the Hon Judge held that "once she was

allowed to practice in Rwanda, she became Jit to practice in Kenya. Her
admission fulJills the requirement for standardization of services, including
legal services within the East African Communi$';

xiv) Some of the Petitioners have on several occasions engaged the Law Society of
Kenya, the Honorable.Attorney General of Kenya and the Minister in charge of
the E.A.C in an effort to remedy the situation but their efforts had borne no fruits
so far.

xv) One of the Petitioners at one point having exhausted all necessary avenues, filed a
Constitutional and Human Rights petition on Judicial Review Petition No.4 of
2020 ot Nakuru High Courl, which has since been concluded and the Presiding
Judge directed that they engage Parliament for re- enactment of the repealed

sections.

8. The Petitioners prayed that;

i) The Petition be considered owing to the urgency of the matter factoring in Covid-
19 pandemic's impact on the petitioners lives, academics, careers and right to
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work.

ii) The House proceeds to initiate andfost track the re-enactment of Section l3(l)
(d) of the Advocates Act, Chapter 16, to reinstate Rwanda and Burundi with
equal status with Tonzania and Uganda, as both countries are member states of
East A.frica community (EAC) breathing life into the Constitution and the Bill of
Rights;

iii) Parliament focuses its energy with a view of strengthening the realization of the
economic and socio-cultural rights now enshrined in the Constitution to enable the
petitioners to provide for their families, parents/guardians and live befitting life by
investing in their education and legal careers.

2.2 Submission bv the Chief Resistrar of the Judiciarv

9. Further to oral submissions during the Committee sitting on 2l't July,202l, the CRJ
made written submissions to the Committee that;

i) In accordance with the Advocates Act, the Chief Registrar receives and
processes petitions from persons seeking admission to the Kenyan Bar before
submitting them for hearing before the Chief Justice. In their encounters with
persons seeking admission, they have noted numerous areas that are due for
reform and have offered some proposals for resolving these issues.

Oualifications for admission to practice law in Kenva

ii) The qualifications for admission to practice law in Kenya are laid out in
sections 12 and 13 of the Advocates Act. Section 12 provides that one is
qualified if she or he is a citizen of Kenya, Rwanda, Burundi, Uganda or
Tanzania and has met the educational qualifications in section l3.Uganda and
Tanzania were introduced via an amendment in 2002, while Rwanda and
Burundi were added via an amendmentin2012.

iii) Section l3 of the Advocates Act then stipulates the educational requirements
for admission. Unfortunately, this section is not the epitome of elegant
draftsmanship, leading to numerous court cases against the Kenya School of
Law, the Council of Legal Education, and - in some instances - the Chief
Justice and the Chief Registrar of the Judiciary. The Petition is timely as it
now presents Parliament with the perfect opportunity to re-examine the law
with a view to bringing more clarity on the qualifications for adrnission to
practice law in Kenya with regard to nationality and academic qualifications.

iv) As stated in the Petition, the Court of Appeal struck out the amendment that
introduced Rwanda and Burundi in response to a case lodged by the Law
Society of Kenya which complained that the amendments were passed without
public participation.

v) A plain reading of Section 13 of the Advocates Act is that one who is an
Advocate of the High Court of Uganda, the l{igh Court of Rwanda. the t{igh
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Court of Burundi or the High Court of Tanzania is automatically qualified to
be admitted to the Kenyan Bar. The High Court has read this section to mean

that there is no room to examine the secondary school grades of persons who
have been admitted to practice law in these countries. The assumption is that
their university entry is governed by the law in the respective state and once

those countries have deemed them qualified to study and practice law. they
also qualify to practice law in Kenya by virtue of Section 13.

vi) It is apparent that the objective of Parliament was to allow the free movemetrt
of legal professionals within the EAC in accordance with the EAC Treaty. If
that be the case, the law should be amended so that all EAC Member States

are treated equally. This will accord with the recent decision of the High Court
in Steve Isaac Kawai & 2 others v Council of Legol Etlucation & 2 others

[20211 eKLR where it was held that it was discriminatory for Kenya to allow
applicants from Uganda and Tanzania to be admitted to the Kenyan Bar on the

strength of their membership in the EAC when citizens of South Sudan are not
accorded the same privilege yet it is also a member of the EAC.

vii) In the meantime, concerns have been raised by other stakeholders due to
the lack of uniformity in the qualifications fbr admission to study the law
degree and to join the respective bars of the EAC Member States. As a result
of this, Kenyan students who may have missed out on admission to study law
in Kenyan Universities seek admission in universities in the region then
proceed to join the bar of the other member states before returning to
petition to join the Kenyan bar on the strength of their admission in
another EAC member state. This is the predicament that some of the
Petitioners have found themselves in.

viii) If the EAC is truly one economic zone, then Kenyans should be at liberty
to pursue higher education in any member state and those who take this route
should not be subjected to any differential treatment from citizens of those

member states who qualify to practice law in their states before seeking
admission to practice law in Kenya. The Judiciary therefore supports an

amendment to the Advocates Act to give the same benefits to all EAC States.

ix) That perhaps what is needed is;
(a) a more robust mechanism for ensuring uniformity in the regulation of legal

education across the region so that the entry requirements and the quality
standards observed by legal education providers in the region are

comparable and satisfactory to Kenyan authorities, and

(b) reciprocal mechanisms for ensuring Kenyan lawyers enjoy the same

benefits in other EAC Member States.

x) The challenges highlighted above are not limited to Kenyans who study in
other EAC countries before returning to apply for admission to KS[,, or
directly to the bar having been admitted to practice in those other countries.
Kenyans who have received their law degrees from local universities have
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also been denied admission at the Kenya School of Law on the grounds that
their KCSE grades fall below the minimum statutory requirements for
studying law at degree level. This has resulted in numerous cases against KSL
and CLE in recent years.

xi) One such case is Republic v Kenva Scltool of Law & onother Ex parte Otene
Richard A & 4l others
suits on the variance between

where the High Court blamed the multiplicity of
the KSL Act and the Legal Education Act on the

admission requirements, and conflicting interpretations of Section 16 of the
KSL Act as read with paragraphs I (a) & (b) of the Second Schedule by CLE,
KSL and the High Court itself. Again, they are of the view that Section l6 of
the KSL Act could be drafted differently to bring more clarity on the
minimum qualifications for studying law. There is no gainsaying that the
provisions of the CLE Act and the KSL Act with regard to the requirements
for admission to study the law degree should be brought to harmony.

xii) In view of the foregoing and the perennial litigation against KSL ancl
cLE, there is need for amendments to the Legal Education Act - and the
regulations made thereunder, the Kenya School of Law Act - and the
regulations made thereunder, and the Advocates Act to clarifu the following:

(a) Minimum secondary school qualifications for entry into the LLB
programme in Kenya;

(b) Applicability of these minimum seconclary school qualifications to
persons who obtain their LLB degrees abroad before returning to join
KSL;

(c) Applicability of these minimum secondary school qualifications to
Kenyans who are already admitted to practice law in other countries
before returning to petition to join the Kenyan Bar;

(d) Eligibility and minirnum requirements for non-Kenyans who are already
admitted to practice law in the EAC or the Commonwealth (and beyond)
before seeking admission to practice law in Kenya.

xiii) The Draft Advocates Bill 2015 could offer some useful pointers as to how
such clarity could be achieved.

2.3 Submissions by the Council of Leeal Education

10. Ftrrther to oral subrnissions during the committee sitting on21't July 2021. the Chief
Executive Officer of the Council of Legal Education made written submissions to the
committee that;

i) The applicable and relevant laws to the matter are;
(a) Article 2(5) and (6), Constitution of Kenya;
(b) The I'reaty for the establishment of the East African Community Act, No. 2 of

2000, Laws o1'Kenya (the Treaty);
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(c) Article 1l of the Protocol on the establishment of the East African Community
Common Market on the Harmonization and mutual Recognition of Academic and

Professional Qualifications ('the Protocol');
(d) Sections l2 and l3 of the Advocates Act, Cap. l6 Laws of Kenya;
(e) Sections 8 (1) (e), Legal Education Act,2012;
(f) Statute Law (Miscellaneous Amendment) Act,2012

ii) Prior to the promulgation of the Constitution, Kenya adopted a dualist approach to

the application of international law. A treaty or international convention which
Kenya ratified could only apply nationally if Parliament domesticated the

particular treaty or convention by passing the relevant legislation. The

Constitution and in particular Article 2(5) and 2(6) gave new color to the

relationship between international law and international instruments and

international law. Article 2(5) provides that 'the general rules of international law
shall form part of the law of Kenya' and Article 2(6) provides that 'any treaty or
convention ratified by Kenya shall form part of the law of Kenya under this
constitution'. This position has been affirmed in several Court decisions.

iii) In view of the foregoing, the Treaty establishing the East African Community
together with its Protocols and Annexures have the force of law in Kenya even

without corresponding domestication. Therefore, Article I I of the Protocol on the

establishment of the East African Community Common Market which provides

for the Harmonization and Mutual Recognition of Academic and Professional

Qualifications is legally enforceable in Kenya. It is in this realization that the

Statute Law (Miscellaneous Amendments) Act, 2012 was enacted which amongst

other amendments, amended sections 12 and 13 of the Advocates Act, Cap. 16,

Laws of Kenya by introducing Rwanda and Burundi to the list of countries whose

advocates could be admitted in to the Roll of Advocates in Kenya by

reciprocation.
iv) However, the Law society of Kenya challenged the constitutionality of Statute

Law(Miscellaneous Amendment) Act, 2012 and resultantly, the Court of Appeal
in LSK v AG. JSC and Chief Justice arguing that opening Kenya's market for
trade in legal services in favor of non-Kenyans without a reciprocal market access

for the Kenyan advocates was an abuse of the legislative power vested in
Parliament by the Constitution; a violation of relevant World Trade Organization
(WTO) and other agreements applicable to Kenya that call for market access on a
reciprocal basis. The Court of Appeal found and held that the amendments

introduced by the Statute Law (Miscellaneous Amendment) Act, 2012 were
substantive and not minor and that the legislature overreached in passing

substantive amendments in an un-procedural and non-participatory manner. This
effectively rendered the Statute Law (Miscellaneous Amendments) Act, 2012
unconstitutional.

v) The effect of the Court of Appeal judgement which found the Statute Law
(Miscellaneous Amendments) Act, 2012 to be unconstitutional vis-d-vis Article
2(5) and (6) of the Constitution as concems enforceability of Article I I of the

Protocol as Kenyan law in the absence of domestication is moot.
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vi) The Mischief at the core of the Law Society of Kenya's initial petition and
subsequent appeal in Civil Appeal No. 96 of 2014 was the concern ihat opening
up Kenya's market for trade in legal services in favour of non-Kenyans without a
reciprocal market access for the Kenyan advocates was an abuse of the legislative
power vested in parliamentary by the Constitution; a violation of relevani World
Trade Organization(WTO) and other agreements applicable to Kenya that call for
market access on a reciprocal basis.

vii) The issue of reciprocation is one that must be addressed and considered by
Parliament in the legislative process to ensure that before sections 12 and l3 of
the Advocates Act, Cap. 16, Laws of Kenya are harmonized with Article I I of the
Protocol, all other East African Members states must similarly and mutually
reciprocate by domesticating Article I I of the Protocol in their own national laws
at least to a degree equivalent and identical to sections 12 and 13 Advocates Act,
Laws of Kenya. Without mutual and equivalent harmonization, there should not
be reciprocity.

viii) Admission to the Roll of Advocates in Kenya. The substantive and procedural
aspects for admission to the Roll of Advocates in Kenya are prescribed principally
in the Advocates Act [Cap. l6] Laws of Kenya. The Legal Education Act,2Ol2
may apply to the extent of approval and recognition of foreign legal education
qualifications as envisaged by section 8(l) (e) thereof.

ix) Sections 12 and 13, Advocates Act (cap 16) Laws of Kenya prescribe several
categories of academic and professional qualifications permissible for purposes of
admission to the roll of Advocates in Kenya. Currently, only citiiens of the
specific countries listed in section 12 of the Advocates Act are admissible as
advocates in Kenya. Those countries are Kenya, Uganda and, Tanzania (and by
virtue of article I I of the protocol, Rwanda and Burundi).

x) If an applicant qualifies under section l2 of the Advocates Act, the applicant must
possess the academic and professional qualifications prescribed in section 13.
Advocates admitted in the prescribed East African Community Countries may be
qualified for admission to the Roll of Advocates in Kenya under sections 12 and
13 (1)(d) of the Advocates Act,Cap.l6 subject to undergoing such training as
prescribed by the Council of Legal Education for a period not exceeding three
months for the purpose of adapting to the practice of law in Kenya.

xi) There are several High Court decisions that confirm the foregoing position. The
High court (Mativo, J)in Moniro wo*bri & othrrt , cLE & oth"rtl2Lt7l
eKLR found inter alia that "one can only be admitted as an aarocat. in this
country, firstly, if he is a citizen of Kenya, Rwanda, Burundi, Uganda or
Tanzania" and that citizens must comply with section l3.lmportantly,in Jovan
Kiche & Anor v CL & Anor it was held that persons with law
qualifications obtained within the EAC do not have an automatic right of
admission to the Roll of Advocates in Kenya.
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xii) In terms of procedure, section 15 of the Advocates Act, Cap l6 prescribes the

applicable procedure. This process is driven by the Judiciary and the Law Society

of Kenya and once again, is subject to meeting the eligibility requirements for
admission to the Roll of Advocates spelt out in sections 12 and l3 Advocates Act.

xiii) Unequivocally, the Council of Legal Education does not play any role in
petitions for admission to the Roll of Advocates in Kenya save in the exceptional
cases where the Chief Justice may discretionally refer specific petitions to the

Council for comment on a particular candidate's legal education qualifications.
Administratively, Petitions for admission to the Roll are lodged through the Law
Society of Kenya to the Chief Justice in person although this may change from
time to time.

xiv) The Council of Legal Education has no role in admissions to the Roll ol'
Advocates in Kenya. This was upheld in Nsomi Achiene Okello v Council of
Legol Education & 3 others (2019) where Korir J. held that 'a petition by an

advocate from a Partner State of the East African community has no

conditionality. All that is required is for one to be admitted as an Advocate in a
partner State of the East African Community. The High Court also held that

regulation 7 of the Legal Education (Accreditation and Quality Assurance)

Regulations, 2016 which provides for recognition and approval of foreign
qualifications in law "is only applicable to advocates whose application to be

admitted to the Roll of advocates of the High Court of Kenya is premised on

section l3(l)(e) of the Advocates Act" that is ,advocates of a commonwealth
country and that "applying regulation 7 to persons seeking admission to the Roll
of Advocates pursuant to section 13(l)(d) of the Advocates Act will amount to
introducing conditions that are not found in the parent Act through subsidiary
legislation. "lt was also held that the Council of Legal Education "has no

authority to vet Kenyan advocates admitted in other partner States with a view to
determining whether they are qualified to be admitted to pursue law degrees that

led to their admission to the rolls of advocates of those countries". Council's role
with respect to applications for admission to the Roll of Advocates Act was found
to be "peripheral duty".

xv) That because sections 12 and 13 Advocates Act,[Cap.l6] Laws of Kenya are

unequivocally prescriptive by listing the specific EAC countries whose Advocates
are eligible for admission to the Roll of Advocates in Kenya ,the principle ol'
monism may have limited applicability in this instance. Therefore, article I I ol'
the protocol should apply in Kenya only to the extent that there is mutual and

equivalent reciprocity by all EAC member States in harmonizing each of their
national laws to make it possible for reciprocal admissibility of advocates of other
EAC states to the same standards as that found in sections 12 and 13(lxd) of the

Advocates Act [Cap.l6]Laws of Kenya.
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2.4 submissions bv the Attornev General and Department of Justice
I l. The Office of the Attorney General and Department of Justice made oral submissions

during the committee sitting on 2l't July 202LThe oAGDoJ submitted that they are
working on two bills-the Kenya School of Law Bill and the Council for Legal Educltion
Bill that will address the issues raised in the petition before the committee.
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CHAPTER THREE

3.0 COMMITTEE'S OBSERVATIONS

12. The Committee observed the following in the consideration of the Petition-THAT

i) The qualification for admission to practice as an advocate in Kenya are set out in
sections 12 atd l3 of the Advocates Act, as follows,

12. Qualilication for admission as advocate
Subject to this Act, no person shall be admitted as an odvocate unless-
(a) he is a citizen of Kenya, Rwanda, Burundi, Uganda or Tanzania; and
(b) he is duly qualified in accordance with section I3.

13. Professional and academic qualiJications
(1) A person shall be duly qualified f-

(a) having passed the relevant examinations of any recognized university in
Kenya he holds, or has become eligible for the conferment of, a degree in law of
thal university; or

(b) having passed the relevant examinations of such university, university college
or other institution as the Council of Legal Education may from time lo time
approve, he holds, or has become eligible for conferment of, o degree in law in
the gront of that university, university college or institution which the Council
may in each particular case approve;
and thereafter both-

(i) he has attended as a pupil and receivedfrom an advocate of such class
os moy be prescribed, instruction in the proper business, practice and
employment of an advocate, and has attended such course or tuition as

may be prescribed for a period which in the aggregate including such

instruction, does not exceed eighteen months; and
(ii) he has passed such examinations as the Council of Legal Education
may prescribe; or

(c) he possesses any other qualifications which are acceptable to and recognized
by the Council of Legal Education;

(d) he is an Advocate for the time being of the High Court of Uganda, the High
Court of Rwanda, the High Court of Burundi or the High Court of Tanzania;

(e) he is for the time being admitted as an advocate of the superior court o.f a

country within the Commonwealth and-
(i) has practised as such in that countryfor a period of not less

thanfive years; and
(ii) is a member in good standing of the relevant professional body in that
country:
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I'}rovided that the Council may, in addition, require thar a person to whom this
puragraph applies undergo such training, for a period not exceeding three
monlhs, as the Council may prescribe for the purpose of adctpting b rhe f,ractice
o.f law in Kenya.

(2) The Council of Legal Educetion mqy exempt any person.from any or ult of the
requiremenl.s presuibed for the purposes of paragraph (i) or paragraph (ii) qf
subsection (l) upon such conditions, if-any, as the council may impose.

ii) The petitioners are citizens of Kenya and are currently practicing advocates of the
Rwanda Bar Association (RBA) and are also Members of East African Law
Society (EALS) within the EAC Treaty.

iii) The Statute Law (Miscellaneous Amendments) Act, 2012 amendments to Statute
Law included amendments to the Advocates Act, cap. 16, Laws of Kenya
whereby persons admitted as advocates in Rwanda and Burundi were allowed to
be admitted as Advocates of the High Court of Kenya pursuant to Sections l2(a)
and l3(l)(d) of the Advocates Acr.

iv) The petitioners
of Appeal, vide

lodged the petition following the judgment delivered by the Court
A 2014

General & 2 Others) on 2 September, 2019, whereby the sections of the
Statute Law (Miscellaneous Amendments) Act, 2012 that included Rwanda and
Burundi within the provisions of Sections 12 and 13 of the Advocates Act were
';truck dou,n by the court of Appeal citing lack of public parricipation and the
ongoing reform process.

v) The petitioners' prayers were that the House proceeds to initiate and fhst track the
re-enactment of Section l3(l) (d) of the Advocates Act, Chapter 16, to reinstate
Rwanda and Burundi with equal status with Tanzania and Uganda, as both
countries are member states of East Africa community (EAC);

vi) The objective of Parliament in enacting the Statute Law (Miscellaneous
Amendments) Act, 2012 was to allow the free movement of legal professionals
within the EAC in accordance with the EAC Treaty. The law shbuld thus be
amended so that all EAC Member States are treated equally. This will also
accord with the recent decision of the Fligh Court in Steve Isoac Kowai & 2
otlters v Council of Legal Eclucation & 2 others 1202Il eKLR where it was held
that it was discriminatory for Kenya to allow applicants from Uganda and
Tanzania to be admitted to the Kenyan Bar on the strength of their membership
in the EAC when citizens of South Sudan are not accorded the same privilege yet
it is also a member of the EAC.
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vii) The concerns have been raised by many stakeholders on the lack of uniformity
in the qualifications for admission to study the law degree and to join the
respective bars of the EAC Member States. As a result of this, Kenyan students
who may have missed out on admission to study law in Kenyan Universities seek

admission in universities in the region then proceed to join the bar of the other
member states before returning to petition to join the Kenyan bar on the strength
of their admission in another EAC member state.

viii) In view of the foregoing and the perennial litigation against KSL and CLE,
there is need for amendments to the Legal Education Act - and the regulations
made thereunder, the Kenya School of Law Act - and the regulations made
thereunder, and the Advocates Act to clarifr the following:

a) Minimum secondary school qualihcations for entry into the LLB
programme in Kenya;

b) Applicability of these minimum secondary school qualifications to persons

who obtain their LLB degrees abroad before returning to join KSL;

c) Applicability of these minimum secondary school qualifications to Kenyans
who are already admitted to practice law in other countries befbre returning to
petition to join the Kenyan Bar;

d) Eligibility and minimum requirements for non-Kenyans who are already
admitted to practice law in the EAC or the Commonwealth (and beyond)
before seeking admission to practice law in Kenya.

ix) The issue of reciprocation is one that must be addressed and considered by
Parliament in the legislative process to ensure that before sections 12 and l3 of
the Advocates Act, Cap. 16, Laws of Kenya are harmonized with Article I I of
the Protocol, all the other East African Members states must similarly and
mutually reciprocate by domesticating Article 1l of the Protocol in their own
national laws at least to a level equivalent and identical to sections 12 and I 3

Advocates Act; Laws of Kenya. Without mutual and equivalent harmonization,
there should not be reciprocity.
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CHAPTER FOUR

4.0 COMMITTEE RECOMMENDATION

In response to the prayers by the petitioners, the Committee finds that the petition is
merited and that there is need for Parliament to amend the Advocates Act, Chapter 16, Laws

of Kenya, for the purposes of addressing the gaps in the law setting out the qualifications
for admission to practice as an advocate in Kenya in accordance with the East African
Community Treaty and the Protocol on the Establishment of the East African Community
Common Market on the Harmonization and Mutual Recognition of Academic and

Professional Qualifications ("the Protocol").

,/.A

\ 21
Signed Date

Hon. Clement Muturi Kisano. M.P.

Chairnerson. Departmental Committee on Justice and Legal Affairs
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t MINUTES OF THE NG OF THE DEPARTMENTAL C E ON.IIiSTICE

AND LEGAL AFFAIRS HELD ON AY 7TH OCTOBER 2O2I AT I I:OO AM. IN

COMMITTEE ROOM 9. PARLIAMENT BUILDINGS

PRESENT.

l. Hon.Muturi Kigano, M.P - Chairperson
2. Hon. Tom Kajwang, M.P -Vice-Chairperson
3. Hon. Mwamkale Kamoti, M.P
4. Hon. Zuleikha Hassan, M.P.
5. Hon. Jennifer Shamalla, M.P.
6. Hon. Adan Haji Yussuf, M.P
7. Hon. George Gitonga Murugara, M.P
8. Hon. Japheth Mutai, M.P
9. Hon. Peter Opondo Kaluma, M.P
10. Hon. Anthony Githiaka Kiai, M.P
I l. Hon. John Munene Wambugu, M.P.
12. Hon.Robert Gichimu Githinji, M.P.

ABSENT WITH APOLOGIES-
l. Hon.Emmanuel Wangwe, M.P
2. Hon. Junet Sheikh Nuh Mohammed, M.P.
3. Hon. Josephine Naisula Lesuuda,M.P
4. Hon. Roselinda Soipan Tuya, M.P
5. Hon. John Kiarie Waweru, M.P.
6. Hon. Anthony Oluoch, M.P - Virtual
7. Hon. John Olago Aluoch, M.P -Virtual

IN ATTENDANCE.

COMMITTEE SECRETARIAT.

l. Mr. Abenayo Wasike
2. Mr.Dennis Abisai
3. Ms. Emma Essendi
4. Mr.Boniface Kataa

Principal Clerk Assistant
Deputy Director, Legal Services
Legal Counsel
Intern



MIN NO.JLACl0ll202l: - PRELIMINARIES

T'he meeting commenced at I l:30 a.m with a word of prayer from the Chairperson and thereafter

Members considered reports on Petition to amend the advocates Act and Waqf Bill,20l9 as per

the agenda.

MIN NO.JLAC/02/2021: - ADOPTION OF REPORT ON WAOF BILL. BILL 2019

The Committee adoption of the report was proposed by Hon.Adan Haji and seconded by

Hon.Kamoti Mwamkale. The Committee recommended thau

The Committee having facilitated public participation and considered the Waqf Bill (NA No.73),
2019 recommends to the House to pass the Waqf Bill (NA No.73),2019 subject to inclusion of
the amendments proposed in Chapter four of this Report.

MIN NO.JLAC/03/2021: - ADOPTION OF REPORT ON THE PETITION TO AMEND

THE ADVOCATES ACT

l'he Committee adoption of the report was proposed by Hon.Jeniffer Shamalla and seconded by

[Ion.Japheth Mutai.

The Committee recommended that;

In response to the prayers by the petitioners, the Committee finds that the petition is merited and

that there is need for Parliament to amend the Advocates Act, Chapter 16, Laws of Kenya, for
the purposes of addressing the gaps in the law setting out the qualifications for admission to

practice as an advocate in Kenya in accordance with the East African Community Treaty and the

Protocol on the Establishment of the East African Community Common Market on the

Harmonization and Mutual Recognition of Academic and Professional Qualifications ("the

Protocol").

MIN NO./0312021:- ANY OTHER BUSINESS

Members approved the advert on vetting of nominees to the EACC. The nominees will be vetted

on l9ll0l202l

MIN NO./04120212- ADJOURNMENT

The meeting was adj 12:45

ent rt
Signed

H
Chairperson

o

Date \0
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KENYA NATIONAL ASSEMBLY

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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Erna iI: c hit'frct.istl a r@cor.r t t.go.ke
CHIEF RECISTRAR,S CH AT\I BF-RS, IUDICI AIiY

SIJPIiEME COURT ItU ILDINC
l'O. Box 300.11 - 00100

NAIROBI
I

When replying pleasr. quotc

Ref: CRJ/23 .fHE JUDIC]IARY 8'l,August,2021

Hon. Clernerrt Muturi
Chairpersoll, JusticL. & Legal Affairs Cornmittee
The National Assembly
Parliament Buildings
NAIROBI

Dear Sir,

RE: PETI'TION ON THE LAW GOVERNING THE ADMISSION OF ADVOCATES
OF THE HIGH COURT OF RWANDA & BURUNDI TO PRACTICE IN KENYA

[\/c .rckrtora,'lc,Jgc rcceipt of t]rc Pctition from Njcrrga N.lrvanil<i ancl othcls c.rllirrg on tho
N;rtitrnal Asseml-rlv to re-exanrine tlre lar,r, on the lir'cnsing of Advocates of tlie l-ligh Ctturt
of Ru,ancla ancl Buruntli to pl'.rcficc irt Krll'l\ra.

Further to our oral submissions before tl're Justice & Legal Affairs Committee on 21't July
2027,we now sttbttrit Irercu'ith a clctailccl nrcrnor.lnclur:r on the Pctitit-rlr, rctlucstinq tllct
NaLional Assernbll, ti) r"rr-r.xar)tirrc tht-t Aclvocates Act ancl othcr stattltes totr,,1.,i,.rt, on thtt
v'",.u k tlf ,{tlvtrca te >.

.\sitle [rc,nt tlte,\,-{vo6;11g5,.\ct, tltc rcLIr.]rrenlcnts to.stutlv antl practicc ltrrt, irr Kcnvtr.rrc
p,'ovitlcrl urt,-ier tlit: Lr.'1141 Ildrrr'trtitlr ,.\ct and the reguizitir-rr)s nt;tcle tlrel'eunder, as r.rrell trs
tirr: Kert.1 a School trf Larv Act ;urcl the r"egulatious rnarle thr:r'cuncler. Tl'rc Pehiticu is llow,
an oPp()rtttuitV to sh'r'atnlinc thc l.rn, on thc rcquircnrcnts t() pr'.lcticc lar,r, in Kcnya u.,hiclr
lras bcclr thc srrbjcct of irn inordin.rtclv l.rrgt. nunrLrcr crf ct-lurt cascs, solllc t,i r,r,lrich havc
treen hiuhlightecl in thc Petition.

Wc .rrc gratcful for thc opportunitl, to comnrcnt ou thc Pctition.

Yours Sincr.r'ely,

ANNE A. AMADI, CBS
CHIEF REGI S-I' RAE_OF THE IUDICIARY

Encl.

Copy to: Tl"re I{on. Cirief Justice/President
Supreme Court trf Kenya
NAIROBI

lit I'lrli l' {,t l\l \\ \

onn/ko
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MEMORANDUM FROM THE CHIEF REGISTRAR OF THE

IUDICIARY ON THE PETITION FROM NIENGA MWANIKI GEORGE
& OTHERS ON THE LAW GOVERNING THE ADMISSION OF

ADVOCATES OF THE HIGH COURT OF RWANDA & BURUNDI TO
PRACTICE IN KENYA

Contents
INTRODUCTION........

PART I - QUALIFICATIONS FOR ADMISSION TO PRACTICE LAW IN KENYA

PART II - OTHER MATTERS..

A. Advocates of the High Court? Supreme

B. Role of Chief Registrar vis-i-vis Registrar of the High Court in Managing the Affairs of
Advocates

C. Regulations on Admission of Advocates

D. Gazettement by CLE & Public Display of Notice of Petition for Adrnission.......

...1

...1

...4

...4

6

7

9

INTRODUCTION

In accorrlance with the Adrrocates Act, the Chief Registrar receives and processes

petitions from persons seeking adrnission to the Kenyan Bar before submitting thern for
hearing before tl're Chief Justice. In our encounters with persons seeking adrnission, we

harre notecl nurnerous areas that are due for reform ancl harre offerecl some proposals for
resolving these issues.

PART I - QUALIFICATIONS FOR ADMISSION TO PRACTICE LAW
IN KENYA

1. The c1-ralificatious for arlmission to 1'rractice law in Kenya are laid out in Sections
'12 ancl 13 of tlie Act,ocates Act. Section L2 prorrides that one is qualifiecl if s/he is

a citizen of Kenya, Rrn,anda, Burundi, Uganda or Tanzania and has rnet the

eclucational qualifications in Sc.ction L3. Uganda and Tanzania were introduced
via an atnendment in 2002, while Rwanda and Burur-rdi were added via an

amendrnent in 2012. rf
0)
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tvlg;ponandr rm fnnm thp lli-iipf l?pnisiran n{ thp , h rrlirierv nn thp admiqsinn nf arlvnnatcs frnm Rr,ran;n E Br rnrrnrli ffi
2' sc'ctiolr 13 thc'tt stipula ies fhe ecl ucational reqlrir-elnents for aclnrissiorr.

Unfortunatellr, th;q sc'ctit'lt-t is uot the cpitornc o{ eicgant tJraftsrlanslrip, leaclirrg to
llLnrlerous court cases aqainst the l(en1za Sclrool o[ I_aw, the Cou:rcil oF l_egal
Etlr-rcafiou, aud - it-t sotre iustancc's - the Chief Justice arrcl the Chief Registrar.f
the Juclicial')/' wL' thc'refcllc rarelcome tl-ris Pc.tition r,rzhiclr now prese,ts parliar,e.t
rvith the perfect oppoltunitv to re-exanrine tl-rc laraz r,r,ith a view to bringi,g,rore
claritv on the clualificatittns for arlmissiolr to prractice law i1 Ke,1ra with regarc.l tc.l
nationality anci acaclernic clualifications.

3' As stateci in the Pc'tition, the Court of Appc,al struck out the ame,clme^t that
introc{ucecl Rwarrcla atrcl Buruncli in response to a case loclgerl by the Law Societl,
of Kenl'a which cot]rplaiue'cl that the amenctnents were passecl without public
participation.

A plain reading of Section 13 of the Aclr,ocates Act is that one who is a. Aclvocate
of the Higli Court of Ugar-rc{a, the High Court of Rwancla, the High Court of
Buruncii or tl're High Coult of ratrzania is automatically clualifiecl to Le aclmitteci
to the Kenyarr Bar. The High Court has reaci this section to mean that there is 

^oroom to examine the secouclarl' school gracles of persons lt ho have been aclmitteci
to practice ]aw in these countries. The assumption is that their unirzersity ently ig
goveltred b)' the Iaw irr the respectirre state anrl once those cogrl!.1.ie-s have. cleemecl
thcrn clualified to stucly and practice law, they also qualifrz to pr.actice law i^ Kenya
b1r 1zl11r" of Section 13.

It is apparent that the objective of Parliament was to allow the free movement of
legal professionals within the EAC in accordance with the EAC Treaty. If that be
the case, the law should be amended so that all EAC Member States are treated
equally' This accords with the recent decision of the High Court which found that
it was discriminatory for Kenya to allow applicants from Uganda and Tanzania to
be admitted to the Kenyan Bar on the strength of their membership in the EAC
when citizens of south Sudan are not accorded the same privilege yet it is also a
member of the EAC.

Iu the. tlreautime, col'Icerlls have been laiserl Lry other stakeholclers clue to the lack
of unifoflnity in the qualifications for aclnission to sturly the law rlegr-ee a.ri tojoirr the respectirze bars of the EAC Member States. As a result of this, Ke.yan
stuc{ents who mav have tnisseci out on atlmission to stucly law i. Ke.ya.
Universities seek adrnission in uuiversities in the region therr proceecl to joi. the

4.

5

6.
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bar: of the other rnember states before leturning to petition to join the Kenyan bar-

on the stlerrgtlr of theil aclrlission itr another EAC member state. This is the
prrc'clicar-neut that sollc olt the Petitionr.'rs ltarrc. fouud thc-mselrres irr.

7. tf the EAC is tnily otte ecouotttic zorrc, then lkttyatts should be at liberty to purxre
higlter erhrcatiort in antl nmnber state and tlnsc utho talce this rorte should rrot be

subjected to arry diffcrefiial trentnrctrt froru citizens of tlrcsc nrcnrber states zuho

qualify to practice laru in their states before seelcing arlmissiort to practice lazu itr
Iknya. We therefore xtpport an anterrdntent to the Adztocates Act to giae the sal1xc

benefits to all EAC States.

8. Perhaps uthat is needed is

a. a ntore robust ntechanisnt for ensuring wifontrity in the regulation of legal
educatiort clct'oss tlrc region so tlmt the entry rcquirenrcnts and tlrc quality
standards obseraed by legal educatiorr proaiders in the regiott are

coruparable and satisfactory to Kenyart autlnrities, and

b. reciprocal meclmnistns for enxthrg Kenyan lautyers enjoy tlrc same

benefits in otlrcr EAC Mentber States.

9. The challenges highlighted above are not limited to Kenyans who study in other

EAC countries before returning to apply. for.admission to KSL, or directly to the

bar having been admitted to practice in those other countries. Kenyans who have

received their law degrees from local universities have also been denied admission

at the Kenya School of Law on the grounds that their KCSE grades fall below the

minimum statutory requirements for studying law at degree level. This has

resulted in numerous cases against KSL and CLE in recent years.

10. One such case is Republic o Kenya School of Laro €+ another Ex parte Otene

Richard Akomo A 4L others (attached), where the High Court blamed the

multiplicity of suits on the variance between the KSL Act and the Legal Education

Act on the admission requirements, and conllicting interpretations of Section 16 of
the KSL Act as read with paragraphs 1 (a) & (b) of the Second Schedule by CLE,

KSL and the High Court itself. Again, we are of the view that Section L6 of the KSL

Act could be drafted differently to bring more clarity on the minimum
qualifications for studying law. There is no gainsaying that the provisions of the

CLE Act and the KSL Act with regard to the requirements for admission to study
the law degree should be brought to harmony.

t
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1'L.ln aiew of the foregoing and the perennial litigation against KSL and CLE, there

is need for amendments to the Legal Education Act - and the regulations made

thereunder, the Kenya School of Law Act - and the regulations nrade thereunder,

and the Adaocates Act to claifu the follozoing:

a. Minimum secondary school qualifications for entry into the LLB
prografime inKenya;

b. Applicability of these minimum secondary school qualifications to persons

uho obtain their LLB degrees abroad before returning to join KSL;

c. Applicability of these minimum secondary school qualifications to

Kenyans who are already admitted to practice law in other countries before

returning to petition to join the Kenyan Bar;

d. Eligibility and minimum requirenrents for non-Kenyans who are already
admitted to practice latp in the EAC or the Commonroealth (and beyond)

before seeking admission to practice law in Kenya.

12. The Draft Advocates Bill 20L5 could offer some useful pointers as to how such

clarity could be achieved.

PART II - OTHER MATTERS

13. The Chief Registrar also welcomes the opportunity presented by this Petition to
call on Parliament to look into a number of other issues that have arisen in the

management of the affairs of Advocates. These are discussed below:

A. Advocates of the High Court? Supreme Court?

114. The highest coult in Kenya before indepenrlence \vas the Supleme Coult rvhich

hacl unlimited oligirral juriscliction to l'rear ancl cleterrnine anv civil or climin.rl
procec-dings uncler any law. The Chief Justice of Kenya sat on the High Court
cluring this period. Appeals were handled by the Court of App-real for Eastern

Africa, and further to the Juclicial Committee of the Plivy Council which handlecl

appeals from across all British colonies.

a

\
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15. Because the Suprerne Coult was the highest court in territorial Ken1,a, it was o111,

natural that persons aclmittecl to practice law in Kenya were aclmitteci as

Aclvocates of the Supreme Coult of l(c'nya. lfhe Cei'tificate of Arlnrissiorr licensed
such lawyers to practice in the Supreme Court and all cotrrts strbordinate
thereto. '[]re Cer:tificate rvas also signecl by the Chief Jr-rstice rvho r.r,as the heacl of

tl're Suprrenre Court.

15. Because Aclvocates of the Supreme Court hacl no autornatic right of appeal'ar1ce

before higher: courts, the Rules macle unc{er the Appellate Jurisclictiorr Act

specifically gave audience to Adrrocates of the Suprerne Court of Kenya to appear

before the Court of Appeal for Eastern Africa ancl, subsequently, Court of Appeal

for East Africa. Rule 25(4) of the Court of Appeal for East Africa Rules, 1972

provided that:

Euerll Aduocnte ruln is for tlrc tilne being entitled to prnctice be.fore tlrc *tperior

court of mn1 o.f tlrc pnrtner stntes slnll lnt e tlrc riglft o.f rudience be.fore tlrc Court:

17. When the Supreme Court was renamec{ the High Court try virtue of the

Constitution of Kenya (Amendrnent) Act, 7965, lawyers were subsecluently

admitted as Advocates of the High Court of Kenya. Once again, their Certificates

of Adrnission as Aclvocates of the High Court of Kerrya grantecl them automatic

permission to practice before the High Court ancl courts subordinate thereto. The

Certificate of Admission was also signed/issued by the Chief Justice who was the

heacl of the Higl-r Court.

18. With the establishment of the Court of Appeal through the Constitution of Kenya

(Arnendment) Act, No. 13 of 1977 ancl the enactrnent of the Appellate Jurisc-liction

Act,7977, Rules were rnacle grantir-rg Aclvocates of the High Courrt of Kenya the

right of appearance before the Court of Appeal. Consequently, Rule 25 of the Court

of Appeal Rules now pl'ovides that "El,erU nduocnte ruln is .for tlrc tirtte heitrg etttitled

to prncticc be.fore tlrc Higlt Court slmll lmue tlrc riglt of nudiartce before tlrc Court."

19. Following the promulgation of the Constitution of i(enya, 201.0, the highest Court

is now the Supreme Court. Howerzer, our Adrrocates are still admitted as

Advocates of the High Court of Kenya, and their Certificates of Admission still

license them to practice only before the High Court and the courts subordinate LO
0)
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Memorandum from the Ihief Registrar of the Judiciary on the Admission of Advocates from Rwanda E Burundi

tl:rereto' Aclclitionaill', 1L," Certificate of Acimission is still issued/sigr-recl b), t1.,"
Chief Jr-rstice who is .o lo.ge:: a Jrrc-lge of thc r-ligh C.ui:t.

20' These Aclvocate's get a right of auclience bc.fore the Cor-rrt of Appeal by r2i11.," ,r6
Rulc 25 of the Cotrrt of Appeal Rulc's, 2070. Although the surpr.eme Court Rr-rles
permit parties to appear eithel irr pelson or by aclvocate, there is 1s express
provision ir-r tlre Suplellre Court Rules granting auclience to Actzocates of the High
Coult of Kenya rvho ale orrly licensecl to plactice bc.for.e tlie High Cour.t anrl courts
subolclinate theleto.

27' Consequently, Toe prsrtte legislatioe refonn to giae Adoocates of tlte Higlt cotu1
of Kenya audience before tlrc Sttprerne Court as a matter of rigltt tlrottglt orte of
tlrc fo llozuing opti ons:

a' Parliameri cotrsiders anrcnding tlrc Adaocates Act so that laruyers are
adnritted sinrply as "Adaoc,tes', cts opposcd to ,,Adaocates of tlrc High
Court of Kenga." This ruay, all acl-oocates zoill be ariontaticaly atttltorizerl
to practice in all courts; or

b' Parliarueti cortsiders amencling the Adoocates Act so tlmt lazuyers ar.e
adnitted as "Adoocates of the suprerne coru.t of rknya,, so tlmt tlretl are
automaticallq autlrcrized to practice before the Sttprerne cotrt ancl cour.ts
subordinate tlrcreto. Tlis runy, tlrcir Certificates of Adnrissiort ruill
riglttfully be issued by tlrc chief lustice/Presiclent of tlrc suprerne Cortrt; orc' As zuas done zttitrt the cou't of Appear, ilrc strpreme Cotnt Rtrres be
amended to gioe Adaocates of tlrc Higlt Court of Kenya audierrce before tlrc
Sultrerne Court.

B' Role of Chief Regishar vis-i-vis Registrar of the High Court in Managing
the Affairs of Advocates

22. The Chief Registrar of the Jurliciarl, nlanages tl-re affairs pf Ac-lyocates by yir.tue 6fthe Aclvocates Act, the Notaries Public Act ancl the oaths ancl Statutor.r,
De'clalations Act. Hou'e\rer, all three statutes refer to the Registrar of the High
Court of Kenya as oPPosecl to the Chief Registral of the Jucliciary. This is because
co.stitutio.ar cha,ges i. tr-re structure of the Jucliciary rrave .ot been
complementecl with statutorlr arlenclments to r.eflect these chalges.

I
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orandum frnm the [hief Registnar of the Judiciary nn the Admissinn of Advocates frnm ltwanda E Eurundi W I

23. As alreacly inclicated, the highest coult in l(enya before inclep'relclelce w,as the
Suprreme Court. During this peliocl, the Registrar: oI tire Supleme Court h.rrl thc
mancJate oI managirrg the af [ails of Aclvocates, inclucling the issuance of Practicing

Cer:tificates arrcl the curstody of the Roll of Aclrrocates, the RolI of Notaries anr] tlre
Roll of Comrnissioners for Oaths. When lhe Suprerne Coult was r:ellanletl the High
Cour:t by viltue of the Constitution of Kenya (Arnendment) Act, 1965, these

statutes were subsecluer-rtly amenclecl to rename the Registral frorl Registral of the

Suplerne Coult to Registrar of the High Cor-rrt.

24. The Constitution of Kenya, 201"0 now establishes the office of the Chief Registrar

of the Judiciary who is the chief actninistrator ancl accountirrg officer of the

Jucliciary. Upon the establishment of this office, the Cl'rief Registrar took over the

functions that were previously perfoln-red by the Registrar of the High Coult r,vho

was previously the accountirrg officer fol the Judiciary. Among the functious taken

over by the Chief Registrar was the issuance of practicing certificates and the

rnaintenance of the Roll of Acfirocates, Notaries Public aucl Commissioners for

Oatl-rs as provicied uncler the Aclrocates Act, the Notaries Public Act and the Oaths

& Statutory Declalations Act, respectively.

25. We propose that the Advocates Act, the Notaries Public Act and the Oaths and

Statutory Declarations Act be amended to bestow these functions on the Chief
Registrar of the )udiciary.

C. Regulations on Admission of Advocates

26. Legal education in Kenya was previously gorrerned by the Act,ocates Act r,r,hich

usecl to harre prorrisior-rs for the Council of Legal Education and the Kenya School

of Law. The Advocates (Arltrrission) Regulations which \ /ere macle under the

Adrrocates Act macle prorzision for adrnission aucl attendance at tl're Kenya School

of Law as well as the KSL curriculum, examinations and exemptions. These

regulations also l'racl the ploceclule for the actnission of persons rvho hacl luet the

qualificatiorrs fol aclmission to the Bar. Part VIII of the Advocates (Admission)

Re gulati o ns, 1997 prov i cl ed sp e ci fi cn ll y lor :

a. The ol'rligation/power of the Cour-rcil of Legal Education to publish in the

Kenya Gazette, without undue dela),, the narnes of persons who haci

satisfiecl the acaclernic requirements for aclmissiou to the bar (Regulation N17), 
Hop.
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Memonandum from the [hief Registrar of the Judiciar.y on the Admission of Advocates from llwanda E Burundib. The prc.scribec-l fonn for F'tetitionir-rg the Chief Justice for Ac-lmission(Regulation'18 & For.m C in ihe Scheclule),c. The fec.s for. filiitg thc. pc.tition (Regurlation 1g),c'I. -fjre 
pr:escr.jbc.c.l for"rn for.the

Iare thc. trutl-r of what

sta tur torlz clc.clar;r tion

the

b),

1z state in thc. pc.tition

wli ich per.sor-rs sc.ek ingacJrnission solernnly fl 1.6

(Regulation 19)

a

e' T^e consequLallces of nraki.g a false ciec,ar-atiorr (Regtrlatio. i9).

" 
"?ffi:,r]lr. 

-..r*rns 
in regar ec.rr-rcario., pr.ovisio,s of rrre Ac.rrzocates Act rrrat

esrabrisrre. Ji:":ff::|;lffiat Eclucario,-, *o." repeateci wrre, trre Cou.cil was
7 2 o r 1 s s s) A n'r o,., g tr, 

" 
. e g, r uotil,T H:"J :T.:: H,:, ;j,T: i:::"ffi 

, 

: #, I;;Legal Educatiorr (Acimisslo,) Reguratior'rr,--rrro, wrricrr rnac,e pro'ision for:;;:ll1;jlllli::*1I: at trre Ke,rva scrroor of Law, as werr as rrre KsL

28' Although the KsL (Ac'lmissior-r) Rc'gulations, 2007 revokecl trie Ac-lvocates(Acirnissio,) Regulatious' 7gg7,no provision was made in the KSL (Adrnission)Regulations' 2007 for the procedure for the admission of persons who had metthe qualifications for admission to the Bar which had previousry been coveredunder part vIII of the Advocates (Admission) Regurations, 7gg7.

29' Followi^g the rerzocation of the Aclvocates (ArJrnissio.) Reguratio,s, 7997, theCouncil of Legal Eclucation citecl Regulation 13 of(Ke.ya scnoot of Law) nug,r;rio,-, s, 2009 
^, ,n"'t"r::i::tf:::t:,:"r*:::,:;

ffi:fiJ:]:jHji'*j::l,lacrmissiou to trre Bar It is worrr,i*,,'g tjra*rris
persons. 

o .ttL,,r l.elltloll anv olrligatio./porver of the Cou^cil to gazette

30' Thc'Cou,cil of Legal Etlucatio, (Ke,1'2 scrroor of Larv) Reguratio.s, 2009 wer.e i,tum revokecl thr.ough the l(Lnya Scl.rool ofReguratio.s, 207s. Tl-,e.eufter, trre Kerrya s.n#*,rr,i:l)":,r.i::,::,I^.,;..:]gazetterne,t' citi.g the provisions of sc'ction 19 a.rr 20 oftrre Ke.ya scrroor of Law
;J;,tT::jff:" r"o"isio'''' rlirl 

^ot 
rnentio^ anv power/obrigatio, or.r KsL to
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ndum frnm the [hief Registrar of the Judiciary on the Admission nf Advncates frum Rwanda E Burundi

31. Following the enactmenl of the Legai Eclucation Act of 2072, the Council of Lega1

Education now cites Section 8(1Xf) as the statutory basis for the gazettemenl.

Flovvever, thele is nothing in this Sc'ctiotr tct c1o with gazettetneut of prel56115 qr1.n

have met the acadernic lecluireinents for atllrrission.

32. Consecluently, it is eviclent that there is cullently no statutory basis for:

a. The obligation/power of the Council of Legal Eclucation to publisir in the

I(enya Gazette the names oi pelsons who have satisfiecl the acaclemic

requiretneuts for aclmissiorr to the bar,

b. The prescribed form for petitioning the Cl-rief Justice for Atlmission,

c. The prescribecl fonn for the statutory cleclaration by which persorrs seeking

aclmission solernnllz cleclare the truth of what they state in the Petition.

33. Tl-ris gap in the law was highlightecl in Jnuntt Kiclrc Otieno u Clicf htstice €t 2 Otlrcrs

where the High Court lamenterl that "There are lto laws governing admissions of

adrrocates uncler tl-re Adrrocates Act."

34.Irt orcler to fill this gap, Loe propose that Regrlations are made to gottem the

adnission of Adaocates to the Bar separate from tlrc regulatiotts goaerning legal

educatiotr.

D. Gazettement by CLE & Public Display of Notice of Petition for Admission

35. Under Section 15 of the Advocates Act, persons seeking admission to the Bar are

required to submit to the Chief Registrar a Petition addressed to the Chief Justice,

together with a Notice intimating that the petition has been so filed. The law

requires that the Notice of the Petition shall be publicly exhibited by the Registrar

for one month before any order shall be made on the Petition. It is presumable that

this display was to enable any member of the general public who had a comment

on the suitability of the Petitioner to be admitted to practice law to submit such

comment.

36. However, the law does not say exactly how the Notice is to be publicly exhibited

by the Registrar. At the time the Advocates Ordinance was first enacted, there

were only a handful of people who sought admission as Advocates and it made

sense to display their petitions publicly. Today, hundreds of persons apply for

admission on a yearly basis and a public display of each of their Notices may not

be feasible.
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Memorandum from the fihief Registrat of the Judiciary on the Admission of Advocates from Rwanda E Burundi

37. As already indicated, CLE publishes a Gazette notice with the
who have qualified for admissio,. Altl-rougrr there appears

rlames of persong

to be no express
statutory basis for this gazettement, the Gazette Notice is one of the documents
petitioners are required to submit to the Chief Registrar as evide.ce of their.
qualification. ['lowevet', it is wc'llth notins that CLE also issues a Cer-tificate of
Con'rpliance to each of the Persolls who have met the requrirements for aclmissiol,
arrcl this Cet'tificate is also submittecl alongsicle the Petitiol for acluissio,.

38. As such, we are of the view that the process of actnission can be made more
efficient ancl less painful for stuclents if:

a. CLE issues thc Certificatc'of Cornpliance to each qualifiecl stuclent, but cloes
not gazette;

b. Qualified students present tl'reil Petitions to the Chief Registrar, attaching
the Certificate of Con-rpliance issuecl b), CLE as evidence of their
clualifications;

c. The Chief Registrar publishes in the Gazette the rrarnes of persons who haye
submitted petitions for actnission to the Roll of Aclvocates.

39. Consequently, we propose that Regulations be made to giae the Chief Registrar
the pouter to publish in the Gazette the names of persons who haae petitioned the
Chief lustice for admission to the Rolt of Aduocates, and that their petitions be
heard by the Chief lustice after 30 days haae lapseil fotlowing the Gazette Notice.

40. Gazettement by the CRJ will cover all persons seeking admission to the Roll of
Advocates, including those who have not taken the KSL/CLE bar exam and who
are currently not issued with the Certificate of Compliance by CLE and are
therefore not gazetted.
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MI1MOtu{NDl.JI\{ BY'fHE, COUNCIL OF LEGr\I- EDUCATION

IN RE,SPONSE 1'O

A PETITION TO PARLIAML,NT' DATPP 3,ITi I{ARCH 2021 UNDER ARTICLES 119 AN 37

OF THE, CONSTI'IUTION; PETITION TO PARIIAMENT @ROCEDURE) ACT,2012;AND
S]'ANDING ORDE,RS NO. 219 & 223 OF THE NATIONAL ASSEMBLY ON
INVOLVE,ME,NT IN THE. LE,GISLATIVE, AND OTHER BUSINESS OF THE

PARLTAMENT rN ACCORDANCE lrrTH ARTTCLE 118(b) OF THE CONSTTTUTION
THROUGH THE MISCE,LLANEOUS AME,NDME,NT ACT, 2O12TO THE ADVOCATES

ACT, CAP. 16

A. Applicable and Relevant Law

1. Article 2(5) and (6), Constitution of Kenya
2. The Treaty for the Establishment of the East African Community Act, No. 2 of 2000,

Laws of Ken1,a ('the Treary')
3. Article 11 of the Ptotocol on the Establishment of the East African Community

Common Market on the Harmonizauon and Ir{urual Recognitron of Academic and
Professional Qualifications ('the Protocol')

4. Sections 12 and 13 of the Advocates Act, Cap. 16 Laws of Kenya
5. Section 8(1)(e), Legal Educaron Act,2072.
6. Statute Law (l\{iscellaneous Amendment) Act,2072

1.7

B. Background

Prior to the promulgation of the Consutution, I(enya adopted a dualist approach to the
application of international law. A treary or international convention which I(enya ratiflred could
only apply nationally if Parliament domesticated the particular treaty or convention by passing
the televant legislation. The Consurudon and in particular Arucle 2(5) and 2(6) gave new colour
to the relationship between international law and international insuuments and national law.
Article 2(5) provides that 'the general rules of internauonal law shall form part of the law of
I(enya' and Arucle 2(6) provides that 'any teaty or convention ratified by l(enya shall form part
of the law of I(enya under this Constirution.' This position has been afflumed in several Court
decisions.l

7.2 In view of the fotegoing, the Treaty establishing the East African Community together with its
Protocols and Annexures have the force of law in Kenya even without correspondrng
domestication. Therefore, Article 11 of the Protocol on the Establishment of the East African
Community Common Market which provides for the 'Ha.rmorization and N{utual Recognidon

I Beatrice Woniiku & Another vs. The Attornev General. Petition 190 of 2OL1; Georoe Arob Muli vs. Senior Resident
Moaistrote Kanaundo & 2 Others, Misc. Civil Application No. 175 of 20t9; Koren Nieri Kondie vs. Alssane Bo & Shelter-
Afrique, Civil Appeal No. 20 of 2013.

)
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of Acadcmic and Professional Qualifications' is legally enforceable in I(enva. It is in this
rcalization that Statute Law Q{iscellaneous Amendment) Act,2012 rras enaced u,hich amongst
othet amendffretrts, amcndcd Scctions 12 and 13 Advocates Act, Cap. 16, Laws of I(enya by
introducing Rrvanda and Bur-r"rndi to the list of countries whose advocates could be admitted
into thc ltoll of Advocates in I(cnya by rcciprocation.

1.3 I{orvevet, the Larv Society of I(enya challenged the constrtutionaliry of Statutc ]-arv
(\{iscellaneous Amendrnent) Act,2012 and resultandy, the Court of Appeal tn l-SK p AG, .l.fC
and ChieJ',Jastici arguing that opening up I(enya's market for trade in legal services in favour of
non-l(en1,ans rvithout a reciprocal market access fot the I(enyan advocates was an abuse of the
legislative power vestcd in Parliament by the Constituuon; a violation of relevant World Trade
Organization (tV]'O) and othct agreements applicable to I(enya.that call for market access on
a teciprocal basis. The Court of r\ppeal found and held that the arncndments introduced b1'

Statutc Larv Qr{isccllancous Amendmcnt) Act, 2072 were substantive and not minor and that
the Legislature overreached in passing substantive amendments in an un-procedural non-
partrcrpatory manner. This effecuvely rendered Statute Law (N4iscellaneous r\mendment) Act,
2072 unconsutuuonal.

1.4 'I'he effect of the Court of Appeal judgement which found Statute I-aw (N,Iiscellaneous
Amendment) Act, 2072 to be unconstitutional vis-a-vis Article 2(5) and (6) of the Constrtution
as concerns enforceability of Article 11 of the Protocol as l(enyan law rn the absence of
domesucauon is moot.

C. The Mischief:

1.5 At the ct.ire of the Larv Society of I(enya's iniual petruon and subsequenr appeal rn Civil ,\ppcal
No. 96 of 2014 rvas the concern that opening up I(enya's rnarket for tlade in legal scr-v-ices in
favour of non-l(enyans without a reciprocal market access for the I(enyan advocates was an

abusc of thc legislative power vested in Patliament by ths Constjruuon; a violation of relevant
World Trade Organization flWTO) and other agreements apphcable to I(en1,a that call for
tnarket access on a reciprocal basis.

1.6 'l'he issue of reciprocation is one that must be addressed and considered by Parliament rn the
legislative process to ensure that before Sect-ions 12 and 13 of the Advocates Act, Cap. 16, Larvs
of I(enya are harmonized with Article 11 of the Protocol, all other East African Member States
must similarly and mutually reciprocate by domesticating Article 71 of the Protocol in ther orvn
national larvs at least to a degree equivalent and identrcal to sections 12 and 13 Advocates Act,
Laws of I(en1,a. Without mutual and equivalent harmonization, there should not be
reciprocity,

1.7

D. Admission to the Roll of Advocates in Kenya

The substantive and ptocedural aspects for admission to the Roll of Advocates in I(en1,2 21s

prescribed principally in the Advocates Act [Cap. 16] Laws of I(enya. The Legal Educauon
Act, 2072 may apply to the extent of approval and recognition of foreign legal educauon
qualifications as envisaged by secuon 8(1)(e) thereof,

-
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(2 Civil Appeal No. 96 of 2014.
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1.8 Sections 12 and 13, Advocates Act [Cap 16] Laws of i(enya prescribe several categories of
academic and professional qualifications permissible for purposes of admission to the Roll of
Advocates in I(enya. Currently, only citizens of the specific counffies hsted in Secti<xr 12 of the

Advocates Act are admrssible as Advocates in I(enya. 'l-hose Cr>untries are Kenya,

lJganda andTanzania (and by virtue of Article 11 of the Protocol, Rwanda and Burundi).

1.9 If an applicant qualifies urrder Section 12 Advocates Act, the applicant must possess the

academic and professional <lualifications prescribed rn Section 13, Advocates Act. Ilor instance,

qualified Advocates admitted in the ptescribed East African Community Countries may

be qualified for admission to the Roll of Advocates in l(enya under sections 12 and 13(1Xd)

Advocates Act, Cap. 16 subject to undergoing such training as prescribcd by the Council of
Legal Education for a period not exceeding three months for the pu{pose of adapting to the

pracdce of law in I(enya.

1.10 There are several High Court decisions that confirm the foregoing position.'Ihe High Court

(I\.{ativo, J) in Monica lVaruboi d: others u CIE ds others 12017) eI(IR found inter alia that "one

can only be admitted as an Advocate in this country, fusdy, if he is a cittzen of the East African

Community member countries of I(enya, Rwanda, Burundi, Uganda or'fanzaria" and that such

citizensmustalsocomplywithSection13.Importandy,in
anol held that persons with law qualifications obtained withrn the EAC do not have an

automatic right of admission to the Roll of Advocates in I{enya.

1.'11 In terms of procedure, Section 15 Advocates Act, Cap. 16 prescribes the applicable

procedure. This process is driven by theJudiciary and the Larv Socieq, of I(enya and once again,

is SUBJECT to meeting the eligibiiity requirements for admrssion to the Roll of Advocates spelt

out in Sections 72 and 13 Advocates Act.

1.1.2 Unequivocally, the Council of Legal Education does NOT Play any role in petitions for

admission to the Roll of Advocates in Kenya save in exceptional cases urhere the Chief

Justice may discretionally refer specific petitions to the Council for comment on a particular

candidare's legal education qualificauons. Administratively, Petitions fot admission to the Roll

are lodged through the Law Society of l(enya to the Chief Justice in person although this may

change from time to time.

1,.13 At the risk of repetition, the Council of Legal Education has no role in admissions to the Roll

of Advocates in I(enya. This was upheld n Naomi Achieng Okello u Coancil dl-egal Education dv 3

otherl where I{onr, J. held fh^t "a petition by an advocate from a Partner State of the East

African Community has no conditionality. AU that is required is fot one to be admitted as an

Advocate in a Partner State of the East African Community." He also held that regulation 7 of
the Legal Education (Accreditation and Quality Assurance) Regulations , 2076 which provides

for recognition and approval of foreign qualifications in law "is only applicable to advocates

whose application to be admitted to the Roll of Advocates of the High Court of I(enya is

premised on Section 13(1)(e) of the Advocates Act" that is, advocates of a Commonwealth

3 Petition 20 of 2OL6. This has been affirmed in Monica Wamboi & others v CLE & others, Petitions 450, 448 & 462

of 2015 (consolidated).
4 Petition No. 69 of 2018.
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Countn, and that "^ppl),it g tegulauon 7 to persons seeking admission to the Roll of Advocates

Pursuant to section 13(1)(d) of the Advocates r\ct rvill amount to introducing conditions thar
are not found in thc parent Act through subsidiary legislation." It rvas also held that the Council
of Legal Education "has no authority to vet Kenyan Advocates admitted in other Partner
States with a vierv to determining rvhcther they are quaiiFred to be admitted to pursue larv

degrees that led to their admission to the advocates training programmes of those countries and
the consequent admission to thc tolls of advocates of those countfies." Council's role with
resPect to applications for admrssion to the Roll of .,\dvocates under section t3(1)(e) of the
Advocates Act rvas found to be a "peripheral drty."

E. Conclusion

1.14 In conclusion, because Sections 12 and 13 Advocates r\ct, [Cap. 16] Laws of I(enya arc

unequivocally prescriptive by listing the specific Er\C Countries whose Advocates are eligible
for admrssion to the Roll of Advocates in I(enya, the principle of monism may have limited
applicability in this instance. Therefore, Article 11 of the Protocol should apply in I(enya on\,
to the extent that there is mutual and equivalent reciprocity by all EAC Member States in
harmonizing each of theit national laws to make it possible for reciprocal admissibility of
Advocates of other EAC States to the same standard as that found in Secuons 72 and 13(1Xd)
r\dvocates Act [Cap. 16] Laws of I(enya.

Dated.6'h 2021

Ag, Chief Executive OfFrcer

Council of Legal Education
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