
,i

li

i

I
I

,l

n

il

t,,"i

The D
CIerk'e

t

I

(

Pu

Par
NAIR

'#*
.<.n..1.-.

REPI,JBLIC OF KENYA

THE NATIONALASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION

DEPARTMENTAL COMMITTEE ON LABOUR

ORT ON THE CONSIDERATION OF TTIE STATUTE LA\M MISCELLANEOUS

MENTS) (NO. e) BILL, eozt (NATIONAL ASSEMBLY BILL NO. 68 OF eoes)

I

I
I

I

I

I
I
I

1
lri:

THE NATIO T.JAL ASSEIUtsLY
PA.!)ERS l ArD

DArs: 2l FEB Z02l

I

t

1 A tsl.Ei)
tsY: I

J

t

t4?

(- l.,r: t(,..-,/{ l'
lP:l.-I?....t: i-u\:\na!'\/1. o

d by-

ctorate of Departmental Committeeg
mbers

nt Buildings
I December, eOgE

) .-\t
/

D4Y.

t



a t

I
Table of Contents
I.O PREFACE 4

l.t Mandate of the Committee 4

r.z Oversight 4

1.9 Committee Composition 7

q.o CONSIDERATION OF THE STATUTE LAW (MISCELLANEOUSAMENDMENTS) (NO.e) BILL,

(No. 68 OF 2oee) 9

e.t Background Information 9

9.9 Summary of the Bill 9

2.3 Public Participation in the Review of the Bill 9

3.1 The Kenya Law Reform Commission

3.9 West Minister Consulting 1l

9.9 Katiba Institute I I

4.O COMMITTEE OBSERVATIONS 13

s.OCOMMITTEE RECOMMENDATIONS 14

2ll',r1r



'LIST oF ANNEXURES

rAnnexure t:
. Annexure ?:
Annexure g:

Annexure 4:

Adoption List
Nervspaper Advert inviting the public to submit metnoranda on the Bill
Written Subrnissions fronr various stakeholders
Min utes

3 | l' r'.'



i

PART I

I.O PREFACE

l.l Mandate of the Committee
'fhe I)epaltrnt.ntal (lonrnrittee on LalxrLu rvas constitLrttd on 27th October',9022 an(l is established rrntlet'
provisions of'S.O 2I (i. Stantling Order No. 2I(r(5) grlnts the (lornnrittee anlonl{st other' lirrrctiorrs to:

a) investigate, inrlrrire into, and report on all rttattels relating t() the n)andate, nlanallenlent,
activities, arlrrrinistlation, operations anrl estirnates of'the assigrred Ministlies anrl tlt'partnrt,nts;

It) strrdy the lrrograttrttte anrl polit:y r>lljectives ol'Ministries arttl dt.paltrrrents anrl tlrt't.lll'ctivrness o1'

the irnplenrentatiorr;

(lra) on a tlualtt'r'ly basis, nxrnitor and leport on the inrplrnrentatiorr of'the natiorral brulgr.t in lespect ol
is its rrrantlate:

c) study and revie\v all legislatiorr refbl'l'e(l to it;

d) strrtly, assess and analyze thr rt lativt' srrccess ofthe Ministries anrl depaltnrents as nreasLrrt'd lry
tlre lt'srrlts obtainetl as cornpalt'd rvith their statetl olrjectives;

e) inr,'estigate antl irttlrrirt' ittto all ntattt't s lt'lating to the assignetl N{inistlit,s anrl tlt'paltnrents as

tlrey rnay tleetn rtect,ssary, and as ntay be lefi:r'r'erl to thent by the I lorrse;

f) r'et and l'el)olt on all appointrnt'nts rvhere the (lonstitrrtion ol arrl'l:rrl rultrirt's thc National
r\sst'rnbly to al)l)rove, excel)t tl)ose Lrntlel Standing Older 90 I ((irrrrnrittt'c. on r\ppointrrrerr ts);

(fir) exanrine tleati('s, alare('nlerlts anrl converrtions;

g) nrake lepolts antl lt'cornrrrenrlations to the I Iotrse as olten as possilrle, inr:lrrrlirrg lt'cornrrrerrtlatiorr
rrl grrrrlxrsc legislirt i, rn;

h) considel lt'pr.lr'ts o1 (irrrlrrissions an<l Intlepcndent ()t]ices sLrbnrittt'd to the I Iousr l)ul'suant to tlte
plovisions of'Alticlt' 95* of'tht. Constitrrtion; anrl

i) exarrrint,ally (luestions raisetl lry i\'lentltrs on a lrtatter rvithirr its rrrarrdate.

['-rrrtlrer, tht'St'contl Sclredrrlt'to the Standing Ortlers nrantlates the Cirrnrrritte'e to corrsirler nlatt('l's lelatirrg
to Labotrr, hLrrnan capital antl rernrrnerati<)n, tl'ade uniorr rclations anrl lrtrblit: st'r'r'ice.

t.9 Oversight

In line ivith the assignt'rl sul)iect nlatter', antl irr execrrting this nrandate, the Cirrnrrrittt'e o\'(.l s(.es tlrt' lirllorving
Ministries, [)('l)altn)ents anrl .r\gencies (iV{D^,\s):

I ) 'l'he State [)r'partrrrent firr [)rrlrlic Selvice and its Arrtononrorrs antl St'rrr i-.,\rrtonornorrs (]overnrrrerrt

r\gencit,s rvlr ich inclrrde;
t) Kcnya Sclxxrl of'(iovelnrnent
9) Ilrrtlrrrrra Ct'ntresl antl
.3) Institut(' t>f lltrrrrirn Ilesotrlcc Nlanagt.nrt'nt

2) 'l'he State l)t,partnterrt lirt l-alxrrrt and Skills l)evelopttreut anrl its .\rrtonorrrotrs anrl Scrrri-,\ trtonornous
( ;o\'(,rnnr('nt A gencies u'ltich irrcl trde;

l) National IDdustl.ial 'l'raining Autholity (NI'l'A);
.2) National I)rodtrctivity antl Conrpetitiveness Centle (Nl'C(')l
.'l) Kcnya National Lalxrrrl lloar'<l anrl the Wages (irrrncil;
.t.) National ['inry>loyrnt'n t Arrthr>rity (NI'lA);
i;) Mielant Wirrkels Welfhle I'-rurd
(i) D(,partnlent of'[,aborrl Miglation Managenrent;
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CHAIRPERSON'S FOREWORD

The Statute Law (Miscellaneous Amendments) (No.z) Bill,2025 (National Assembly Bill No. 68 of zozs) was

read a first time on 15tl' November, 2023 and was subsequently committed to respective Departmental

Committees for consideration and facilitation ofpublic participation pursuant to Standing Order l2?. The Bill
seeks to amend, among other Statutes; the Industrial Training Act (Cap 23i) arul the Employment Act, 2007

(No. l r of 2oo?).

The Clerk ofthe National Assembly placed advertisements in the print media on 22"d November,2029 seeking

fbr comments from the pLrblic on the Bills pursuant to Article t ts of the Constitution. The Conrmittee received

rvritten memoranda from three (s) stakeholders.

'I'he Committee is gratel'ul to the Oflices olthe Speaker and the Clerk of the National Assembly fbr the logistical

and technical support accorded to it during the consideration of the Bill. Finally, I wish to express my

appreciation to the Honorable Members of the Committee, Committee Secretariat and all those who respond

to the National Assembly's advert inviting the public to present their views on the Bill.

On behalfofthe Committee and pursuant to provisions olStanding Order 199 (0), it is my pleasant privilege
and honour to present to this House the report of the Committee on its consideration of the Statute Law
(Miscellaneous Amendments) (No. z) Bill,(No. 68 of 2029).

HON. ERIC MUCHANGI KAREMBA, M.P.

CHAIRPERSON, THE DEPARTMENTAL COMMITTEE ON LABOUR

6 | l)agc
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' i.9 Committee Composition

. l. The Departmental Committee on Labour was constituted by the House on 27th October 20zz an<l

co rises ol the following Members

Chairperson
FIon. Eric Muchangi Karemba, MP

Runyenies Constituency
UDA Partv

Vice-Chairperson
Hon. Fabian Kyule Muli, MI'>

Kangundo Constituency
GDDP

Members

Hon. Jame
Muhoroni

M

Onyango K'Oyoo, MP
nstltuency

Hon. Ernest Ogesi Kivai Kagesi, MP
Vihiga Constituency
ANC Partv

Hon. Joseph Samal Lomwa, MP
Isiolo North Constituency
Jubilee Partv

I-Ion. Catherine Wambiliaga, MP
Bungonra County
FORD-K

Hon. Dorice Aburi Donya, MP
Kisii County
WDM-K

Hon. Mangale Munga Chifbromodo, MP
Lunga Lunga Constituency
UDM Partv

Hon. [,eah Sopiato Sankaire, MP
Kajiado County
UDA Party

: - -. Rich{rd Kiti Chonga, MP
Kilifi Soutil Constituency

. ODM Partv

Ilon. Georte Aladwa Omwela, MP
' Makadara Constituency
ODM Party

Hon. Amir{a Dika Abdullahi, MP
Tana Ril'er Constituency
KANU

I-Ion. Patri k Simiyu Barasa, MP
Cherangany Constituency

. Peter lrungu Kihungi, MP
ha.igema ConstitLrenc v

DA Par

Hon. Lilian Chebet Siyoi, MI']
Trans Nz(ia County
UDA Pari,v
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1.4 Committee Secretariat

The Committee has the following technical staffi, representing the Office of the Clerk:

Ms. Rose M. Wanjohi
Senior Clerk Assistant /Head ofSecretariat

Mr. Samuel Wanjiru
Clerk Assistant III

Mr. Fredrick Muthengi
Deputy Director, Parliamentary Budget Oflice

Mr. Timothy C. Tsungulah
Research Officer III

Ms. Rehema Koech
Audio CXficer III

Ms. Rinah Sainey
Media Relations Oflicer III

Ms. Fiona Githunguri
Legal Counsel II

Ms. Wambui Nyachae
Research OIficer III

Ms Zainab Wario
Serjeant-At-Arms II

Mr. Alex Amwata
Hansard Oflicer III

Mr. Alan Kituku
Serjeant-At-Arms

8 | I'lge



.PART II

2.O CONSIDERATION OF THE STATUTE LA\)!/ (MISCELLANEOUS AMENDMENTS)
(NO.2) BILL, (No. 68 OF 2oss)
2. I Background Information

t. -I-he Statrrte Larv (Miscellanet>us Arnentlnrents) (No. z) Ilill, (No. (,8 of'9o23) seeks to anlend anlor)l{
othcr Statut('s, the Industrial -li'aining Act (Cap 2.97) and the limployrnent r\ct, ,OO;(No. I I of'2(x)?).

2.2 Summary of the Bill
g. 'l'he Ilill seeks to amentl the

i. National lndrrstrial -l'raining Act (Oap esi) to provitlt' that tlx' date tbr the remitting ofthe training
ler'1.shall be the ninth tlay of'the month in older to harmonize it rvith the pt.riod rvithin rlhich
PAYE is rernitterl to the Kenya Ilevenrre Arrthority.

ii. Enrployment Act, 2oo7 (No. l l ol'2oo7) to exempt the National Intelligence Service fionr the

application ofthe Act in the same rnanr)er as other national sectrrity or!{ans are exenrptt'tl.

,osed amendments

.Industrial Training Act (Cap esz)
.3. Proposed amendment to s. 5B

'l-o change the tlate <>f rernittance ofthe training levy to the q'h day ot'the rnorrth firllorving the rnonth in rvhich
'tlte levy Lrecorrtes drrt. insteatl olthe 5'r'day of-the nronth as is culrently prt.sclibetl.

Employment Act No. I I of 9oo?
+. Proposed anrendment to s. 3- Application ofthe Act

To inclrrde in the list of'discipline fbrces exernptetl fronr the Ernploynrent Act, No. I I o1'roo?, the National
I n telliet'nce Selvice

2.3 Public Participation in the Review of the Bill

Alticle I I 8 ( I ) (1,) ot' the (\rnstitution ol Kenya provirlt's as firlLru,s, -

"PLrrlianent shall .[acilitttle P blic fdrlrifdtion tnd nuolaetntnl h thc leg;islatiae and othtr busirrt.:;s of
I)arliLt nent trul its ('rnnmillccs"

Standing Onlel Iz;(s) provides as fbllorvs-

(i. In line rvith the (\rnstitrrtion and Stantling Oldels, the National Assenrbly in the local daily nt'u,spapels

of 22"'l Noveurber', 202.3 invited the llublic to nrake representations on the ploposed amendnrents irr tlrt'
llill as pel annexrrre 2 ofthe report. -fhe ()onrnrittee received one ( t ) rvritten srrbnrissions on tlre proposerl

antendtttents.

o I r"



-l-hc lblLrrving Stakeholders rvele leqLresterl to srrbnrit their viervs to the (irnrrrrittet':

a. N{inistry of'l,altorrl antl Social l)rotection (State l)epartment firr I-alxrtrr and Skill Developnrent
b. 'l-he Olilce of' Attolney Genelal & l)epzrltment of .lLrstice

c. National Intelligence Service

<1. Lau Society of Kenya (l-SK)
e. Katiba I nstitute
f. ('entlal Olganization of 'I'r'ade LInions8 (CO'|LI-K)
e. I"ederation of l{enya I'irnplryees

lr. Kenya Larr' Rt'{irnt (irtttttrissiorr
'l-he lbllos,ing stakeholdels subnritted their menroranda to the Conrnrittee:-

ir. Kcrrya Larv Ilt'lbt rrr (irtttnrissiott

b. Katiba lr)stitute
c. West Ministel Consulting

3.O SUBMISSIONS FROM STAKEHOLDERS

9.1 The Kcnya Law Reform Commission

t). In theil rvritten srrbrrrissions, the Kenya Larv Rcfbrrrr Cornnrission plest.ntt'tl that

(a) On the proposed Amendment to the Industrial Training Act (Cap zsz)

l(1. 'fhe Bill pr'ol)oses to anrend the.Act to align the date [br-renritting the tlairring levy to the ninth day t>f

ear:h nronth.'fhis changc airrrs to align it rvith the tirneline fi>r'rerrritting I'A\'['] tt> the Kcnya Reverrrrt,

Arrtholity. 'l'he (irrrrrnission endorses this prolx>sed anrendnrent, r'ecognizing its intention to sirrrplify
thr levy's adnrinistration and lesolve inconsistencies rvith existing tax lau,filing dates.

Committee Observation

t t.'l'lris rvill sinrplifj'tlrt'plocess of'statutory de<lttctions firt elttployers anrl corrsoli<late the strbrnissi

tinrt,lines thtrs rtrlrrcirrg tlre overall conrpliance trrsts.

(b) On the Proposed Amendment to the Employment Act (No. I I of 9oo7)

12. 
-l-he Bill interrds to anrentl the I')nrployrnent .Act, 2ooi, to exen)pt tlre Natiorral Irrtelligence Service (NIS)
fionr the Act's plr>r'isions, sinrilar to otlter secrrrity organs.

'l'lre C-'ornnrission entlorses this plt>1;osetl arrrendnrent, particrrlarly consideling that the Natiorral Intelligenct'
Selvice (NlS) rvas established as a secrrlity organ alter the er)actn)ent of'tlre Firrrploynrt.nt At t.

Committec Observation
-l-he ('on.rnrittet' noted that

t.3. Alticle 2.t, pro"'ides fbr linritation of' r'ights and firndamental li'eetlonrs specifically Article z.l(5) rvhich
learls " ..a plovision in legislation nray lirnit the application ol'eth lights or firndarncntal fi eetkrrrrs in the
firllorving provisions to l)clsons sen'ing in the Kenya DefLnct'Iiorces or tht'National Police Selvice-

)l
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a. Al'ticle .31- right to privacy( honres, person ol propel'ty searched ol seized among others)
b. Article .36- I'-reedonr of association(.ioining or palticipating in actir,'ities ofan association n()l can

they lre conrpelled to.loin one)
c. Article.g?- Assenrbly, demonstlation, picketing and petition
d. Article ,t, t- I-abour Relations(.loin Lrnions, go on stril.ie, fhir renrrrnelation and reasonal;le rvot'liing

contlitions
e. Article !3- Economic and Social rights( health, adeqrrate hoLrsing, fi'eeclom lionr hunger', sati

water', education, ol' not denied emelgency medical tleatnlent)
1. Alticle-lo- Ilights of'arrested pelsons( to know the charges, to lenrain silent and bail conditions)

The Kenya Delbnce Forces established under Alticle 2+l consists of the Kenya Army, Kenya Air- ['-ot'ce

and Kenya Navy. The National Police Service established under Article 2+.9 consists ofthe Kenya I'olice
Serr'ice and the Adnrinistration Police. 'I'he National Intelligence Selvice is established trnder Article
2.!2 and undel the section ,t( t ) ol the National Intelligence Service Act (No. 28 ol'2019), pror.ides that
the service shall consist of disciplined civilians. 'l'he Comnrittee thelelirle observed that disciplined
civilians are not covered under the linritation of'rig;hts and firndamental lieedorrs in Article 2'l(s).

9.9 West Minister Consulting

14.'fhe West Ministel Consulting in their rvlitten srrbmissions sul)l)orts the amendnrent to the Indrrstrial
1)'aining Act to halrnonize the lemittance dates Ibr the training levy with the perbd rvithin rvhich PAYI'l
is required to be renritted to the Kenya Ilevenue Autholity. The anrendnrent rvill sinplify the plocess
of statutory deductions fbl ernployers and consolidate the srrbrnission tir:relines, reducing the ovelall
con:tpliance costs. Iirn'thermore, it streanrlines enlbrcenrent procedrrles Ibr govel'nment entities involved
in the srrbmission and paynrent processes.

15. Holvevel', they plopose that the Ilill nrakes provision lbr anrendnrent o1'legislation to include Afibrtlable
Housing Levey as a tax deductible. -fhe justilication is that the levy is an employee benetlt, therefirt'e
clality to tax conrprrtation, it be lecognized as an allowable expense lbr inrploved clality and conrpliance
in the tax tleatnlent ot'the contl.ibtrtion.

Committee Observation

16. 
-fhe Conrnittee obselved that the proposal to provide Ibl legislation to include the Allordable IloLrsing
Levy as a tax-dedrrctible is not a sulrject ol' anrendrnent rrndel the Statrrte Larv (Miscellaneotrs
Anrendnrents) Bill,202.3( National Assembly Bills No. 68 ol 2093).

9.3 Katiba I nstitute

Katiba I nstitrrte in theil rvlitten srrbmissions plesented that

a) On the proposed amendment to section 3(9) of the Employment Act, No. 11 of 2oo1
17. -fhe lnstitute noted that the ploposed anrendment to section .3(2) o1'the Employment Act, 2OOi to

exempt the National lntelligence Selvice is, accolding to the MenrorandLrm ol'Objects and Reasons, to
exenrpt the National Intelligence Service in the same nlannel' as other national security olgans.
Horvever, their concern is that this does not comply rvith the plovisions of Article z+ (s), especially on

the n)attel'of'laborrl relations among the firndarnental rights and I)'eedoms guaranteed under the Bill ol
llights. [.-rrrther, although Article z.t(5) states that legislation rnay limit the right to Labour Relations
to persons serving in the Kenya Defence Forces or the National Police Service, it does not extend the
exception to othel seculity olgans such as the National Intelligence Service.

ta. In addition, il'[)arlianrent intends to lirnit laboLrr lights by exenrpting the NIS fi'onr the linrployment
Act, it nrust conrply rvith Article 2,t, (t)-(z). Article 2.t(.3) requires the National Assenrbly to "specilically

express the intention to linrit the right to fhil laborrr and the natule and extent olthe Iimitation". Article

I I I l':i:r.



zt(z) provides that the National Assembly must explain why the limitation is reasonable and justifiable,
the importance and purpose ofthe limitation and why a blanket exemption is necessary.

19. The institute presented that the proposed amendment does not meet the requirements ofArticle (t)-(2)
and would be subject to challenge in a court of law.

Committee Observation

20. The Committee agrees that under Article 2.1(5) of the Constitution, that legislation that may limit the
right to labour relations among others, to persons serving in the Kenya Defence Forces or National
Police Service, does not extend the exception to other security organs such as the National Intelligence
Service.

b) On the proposed amendment to Section 5B(9) the Industrial Training Act (Cap aS?)

21. Katiba Institute considered it a minor amendment and supports the amendment.

l2 | l'>rrgc



.PART III

4.O COMMITTEE OBSERVATIONS

'fhe (lonrnrittee rvhilt, consideling the Bill made the Ibllorving key obsen'ations;

(a) On the Proposed Amendment to the Employment Act (No. I I of 2oo?)

Committee's view

22.'l'hat section .9(2) of the l.lnrploynrent Act 2Oo7 plovides that the Act shall not apply to- (a) the arnretl
firrces ol the leservc as lt:spectively definetl in the Alnretl l"olces Act (Clap. lstll); (b) tlre Kenya I'olice,
the Kt'nya I'risons Selvice or the Adrninistration Police I'-olce; (c) the National Yorrth Service; and (tl)
an enrployer antl thc enrllloyer''s dependants whele the dept'ndants are the only enrlrloyees in a firnrily
undeltaking.

9.9.'l'he Cornnrittee notes that Alticle 2.! pxrvides lirr linritation of rights antl firnrlarnental ll'eedonrs

.freedonts in lhe.fullottitl4 prot'isiort.r to fersons su'uitt14 it lhe Kenya Defence Forces or lhe National Police
Service-

(a)Articlc.g I - Ptivacy;
(b) Article.s6 - Iireedonl of'association;
(c) Alticlc .97 r\ssenrbly, dt'nronstration, picketing and petition;
(d) Ar-ticle tl - Lalxrrrr relations;
(e) Article !.9 - l'lconotuic antl social rights; and
(f) Alticlc t.t) - Ilights of'arrested persons."

2.!. 'l'he Kenya l)t'f'ence Folces is established Lrnder Article 2.t I of'the Constitrrtion. lt consists oll

(a) -l-he Kerrya Arrny;
(b) 1-he Kenya Ail l,-orct,; and
(c) 'lhe Kenya Navy.

25. -l-he Natiorurl l'olice Servict' is established rrndt'r ,,\rticle 2 1.9 of'the ('onstitrrtion and consists otl
(a) 1-he Kenya Police Selvict:; antl
(l>) 'fhe Adnrirr istration I'olice Service.

2(i. We note that the National Intelligence Service is established rrndel Alticle ll.tz ot'the (lonstitution antl
sectior) 1,(l) of'the National lntelligence Service Act (No.28 of 20l2) provides that the selvice sltall
cortstitutt, of tlisciplinetl r:ivilians.

2?.'l'ht, National Intelligtnce Selvice is not exernpted by Article l.r(5) on the linritation of'r'ights and
Iirntlarrrental fleedorns. 'I'helelble, the anrendment to exernpt the Natronal Intelligence Setvice is

insrnsistent u'ith the ('onstitrrtion.

Stakeholders view

:2ti. 'fhe Kenya Lau llelblm Cornnrissi<>n agreed rvith the proposal.

9!).'l'he Katiba lnstitute plesentetl that the ploposetl anrentlnrent rloes not nrt'et tht'r'rqrrilements ol Article
(t)-(':) and rvorrltl be srrbiect to challt'nge in a coru t oflas.

b) On the proposed Amendment to section sB(s) ofthe Industrial Training Act (Cap 237)

Committee's view

l3 I'r. '
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30.

31.

32.

The Committee observed that this will simpli$ the process of statutory deductions for employers and
ombine the submission timelines thus reducing the overall compliance costs.

lders view

tiba Institute considered it a minor amendment and did not oppose it

est Minister Consulting agreed with the proposed amendment that it will simplify the process of
ptatutory deductions for employers and consolidate the submission timelines, reducing the overall
:ompliance costs. Furthermore, it streamlines enforcement procedures for government entities involved
n the submission and pa;rment processes.

,|.)
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. 
5.O COMI\,IITTEE RECOMMENDATIONS

c) Having considered the Bill and the views ofdiflbrent stakeholders, the Comrnittee recomnrends-

[. fftnf', the proposed anrendment to sections sB (s) ofthe IndLrstrial 'lraining Act (Cap 297) be

adopted as contained in the Statute Law (Miscellaneous Amendments) (No. z) Bill, (No. oa olzoz.,l);

. THAT, the proposed amendment to section 9(2) of the Employment Act (No I I of 2oo?) be

rejected as contained in the Statute Law (Miscellaneous Amendments) (No. z) Bill, (No.68 of'

2029) as it is inconsistent with Article 2,t(9) of the Constitution on the limitation of rights and

firndamental freedom and the Committee sponsors Committee Stage Amendments to incorporate
proposals in the manner observed below ; and

. -|I{AT firrther, Section s(z) ofthe Enrployment Act (No. I I of2oo7) be aligned with the provisions
of Article z+(5) of the Constitution on the Iimitation of rights and fundamental freedonrs on

exemptions.

That the proposed anrendment to Section s(z) of the Employnrent Act, ( No. I I of 2oo?) under the

Stalute Law (Miscellaneous Arnendnrent) (No. z) Ilill, 2o23 be amendecl by deleting the amendnrent to
seclion 9(2).

p

1

l2- )4a3 .
SIGNED DATE

HON. ERIC MUCHANGI KAREMBA, M.P.

CHAIRPERSON, THE DEPARTMENTAL COMMITTEE ON LABOUR
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT-SECOND SESSION -9o49
DEPARTMENTAL COMMITTEE ON LABOUR

REPORT ADOPTION LIST
We, the members of the Departmental Committee on Labour, have pursuant to Standing
Orders 199 and 916(5) (c), adopted this report on the Statute Law (Miscellaneous
Amendments) Bill, (No. e) (National Assembly Bills No. 68 of eoes) and affix our
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Annexure 3: Written Submissions from various
stakeholders



December 4, 2023

REVTEW OF THB STATUTE LAW (MTSCELLANEOUS AMENDMENT)8rLL,2023

(a) Commcnt on the Proposed Amcndment to the Industrial Training Act (Cap 237)

The Bill proposes to amend the Act to align the date for remitting the training levy to the ninth
day of each month. This change aims to align it with the timeline for remitting PAYE to the

Kenya Revenue Authority.

The Commission endorses this proposed amendment, recognizing its intention to simplify the

levy's administration and resolve inconsistencies with existing tax law filing dates.

(b) Commcnt on the Proposed Amcndment to the Employment Act (No. I I of 2007).

The Bill intends to amend the Employment Act, 2007, to exempt the National Intelligence

Service (lrllS) from the Act's provisions, similar to other security organs.

The Commission endorses this proposed amendment, particularly considering that the NIS was

established as a security organ after the enactment ofthe Employment Act.

(c) Commcnt on the Proposed Amendments to the National Employment Authority
Act, 201 6

The Bill seeks to amend the National
inconsistencies and errors within the Act.

Employnrent Authority Act, 2016, to rectify

Thc Commission had reviewed the proposed changes and notes they are consistent with the

principal Act and contribute to legislative clarity and precision.
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COTU(KI MEMORANDUM ON THE AMENDMENT THE NATIONAL EMPTOYMENT AUTHORIW

ACT NO. 3 0F 2016

PRESENTED TO

THE NATIONAT ASSEMBTY

AND SUBMITTED TO

THE CLERK OF THE NATIONAT ASSEMBLY

ON

3orH NovEMBER, 2023

SUBMITTED BY:

CENTRAL ORGANIZATION OF TRADE UNIONS (KENYA)

SOTIDARIW BUILDING

DIGO ROAD

P.O BOX 1300 CODE 00200

NAIROBI - KENYA

TELEPHONE: +254-20-2383368 I 67 61375 l7
info@cotu-kenya.org

PROPOSAT

lnclusion of Central Organization of Trade Unions (Kenya) in the Board of the National
Employment Authority to reflect tripartism.

1. INTRODUCTION

The Central Organization of Trade Unions (Kenya) under the ILO Convention no. 144 is bases its

operations on the principle of tripartism; (dialogue and cooperation between government,

employers, and workers in the formulation of standards and policies dealing with labour matters).

lnternational labour standards are created and supervised through a tripartite structure. The tripartite

approach to adopting standards ensures that they have broad support from all ILO constituents.

Tripartism with regard to ILO standards is important at the national level and its through regular
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tripartite consultations that the government can ensure that ILO standards are formulated, applied

and supervised with the participation of employers and workers.

ll-O standards on tripartite consultation set forth the framework for effective national tripartite

consultations. Such consultations can ensure greater cooperation among the social partners and

stronger awareness and participation in matters relating to international labour standards, and can

lead to better governance and a greater culture of social dialogue on wider social and economic issues.

2. ISSUES IN THE BItt

The Bill should seek to amend the National Employment Authority Act, 2016 to cure inconsistencies

and gaps in the Act and align it with national laws governing matters of Employment with respect to

the critical role of social partners. Kenya is a signatory to lnternational Labour standards; ILO C 144

(Tripartite Consultations) in force since 6th June, 1990; ILO C 081 (Labour lnspection Convention) in

force since 13th January, 1964; ILO C 002 (Unemployment Convention) in force since 13th January,

1964.

PART II _ ESTABIISHMENT AND COMPOSITION OF THE AUTHORIW

CIAUSE 10 The Board of the Authority

Clause 10 (1) Composition of the board of the Authority

Clause 10 (h) a person appointed by the Cabinet Secretary from the largest representative

association of employers;

2.1

2.2

2.1

Observation: The composition of the Board does not reflect tripartism. Most representative

Federation of Trade unions has been excluded from the composition of this board; relative to

discrimination and a violation of ILO Convention 111 which is a Fundamental Convention to which

Kenya is a signatory and has remained in force since 7'h May,2001.

The Employers representatives form part of the board of The National Employment Authority;

whereas representatives of workers have been deliberately excluded.

Proposal: Two (2) persons nominated by the Central Organization ofTrade Unions (Kenya)

coNctustoN
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COTU(K) has considered the above Clauses acknowledging that Employment matters require

consultative dialogue with the social partners (Workers, Employers and Government) on all

matters of Labour and Employment. Wth relent amendments COTU-K shall be part of the

Composition of the board of The National Employment Authority as a requirement by the

international labour standards and national statues. We threfore belief that our proposals will be

taken into account as we take a deliberate and meaningful enactment of the National

Employment Authority Act, 2015

Dr. Francls Atwoll, NOM (DZAI, CBS, EBS, MBS

SECRETARY GENERAT
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27'r'Novernber 2021

'fhc Clcrk o[ thc National Asscmbly,

Olfice of the Clerk,

Main Parliament Building,

Nairobi.

Dcar Sir,

$ubmission of Mcmorarrda

The Statute taw (Miscellaneous Anlendments) (No. 2) Bill,
National Assembly Bill No.68 of 2021

We are writing in rcsponse to your invitation for public participation and submission ofnremoranda,

as outlincd in your advcrtiscmcnt in thc print mcdia on Novcmbcr 22, 2023. Wc apprcciatc thc

opportunit) to contribute our persPective with regards to tle bclou. mentioned provisions and

providc additional rccommcndations with rcgards to various lcgislation rclcvant to thc Acts to bc

lmenrled.

Spccilicall;', wc:

l. Support thc amcndmcnt to thc Industrial Training Act to harmonizc thc rcmittancc dntcs for
the training levy with the period within which PAYE is required to be remitred to dre Kenya

Rcvcnuc Authority (KRA). With rcgards to strcamlining cmploycc dcductions and providing
seamless deduction and accounting of the same, rve also propose that the llill make protision
lbr amcndnrcnt ol lcgislation to includc Allordablc Housing Lcvy as a tax dcductiblc.

2. Support amendment of the Public Finance Management Act, 2012 (No l8 ot 2012), deleting

scctions 40 (3) and (4). Wc ftrrt]rcr proposc an amcudmcnt to thc Act to havc East Alrican

Cornmunity (EAC) tariff measures tabled before parliament for approval before they are

prcscntcd at thc EAC rcgional lcvcl.

3. Endorse thc proposed amendmenLs ofreclassification oIthe Supply ofGas Meters under tarifl
Nunrhcr 9028.10.00 as cxcmpt undcr t}c Valuc Adtled Tax Act (VAT), 2013 (No 35 of
20t3).

4. Rccommcnd thc rcclassification of thc Supply of Dclaturcd Ethanol undcr thc Valuc Addcd
Tax Act (VAT), 2013 (No 35 of20l3), under 'l'ariff Number 2207.2O.OO as zcro-rate<l to
be onl]'on locally manufactured edunol to support the Iocal sugar millers vvho have ethanol

distillcrics and arc aflcctcd bl unlair imports.



Hereafter, please Iind our business case detailing the rationale behind our support for thcse proposerl

amcndnrcnts.

Harmonization of Remittance of the Training Levy with the period within which PAYE

is remittcd to Kcn),,a Rcvcnue Authority

We endorse the proposal lor the harmonization oI the remittance period for the Training Levy with

the timelilre fcrr PAYE submission to the Kenya Rcvenue Authority. This amcndment not only

simplilics thc proccss ol statutot-y (lc(luctions lbr cmploycrs but also consoli<latcs thc subnlissiorr

timclinc, rcducing thc ovcrall compliancc costs. Ijurthcrmorc, it strcamlincs cnlbrccncnt proccdurcs

lor govemment entities involled in the submission and palment processes.

Whilc acknowlerlging the positive steps taken to enhance compliance, concems arise regar<ling the

Affordable Flousing [.cvy, the recently introduced statutory dcduction, and its tax treatmcnt. Wc

raisc this conccrn hcrc as thc <lc<luction is also submittc<l and paid within thc PAYE cyclc. Notably,

the legislation is silent on uhether employers' contributions to this levy will be considered an

allorvablc <lcduction lor lncomc Tax computation, givcn its status as an crnploycc bcncfit. Givcn thc

absence of explicit guidance on the same, whether the employee is taxed as a benefit or rlhether the

taxation is oD thc cmpl,rycr, many companics scck lcgal clarity to Prcvcnt non-compliancc an<l cnsurc

accuratc accounting Practices bc[ore the next budget cycle. This is considering drat obscrvance r+ith

lax provision n ill rcquirc accuratc piymcnt olbalancc o[taxcs an<l subrnission ol rcturns hctirrc th<:

next budgct cycle. Consequently, u'e propose that the lcvy lre recognized as an allowablc expense lbr
improvcd clarity anrl compliancc in thc tax trcatmcnt of this contribution.

Public Finance Management Act
The proposecl amendment to thc Public Finance Managcnrent Act, specifically targeting the rcmoval

of scctions 40(3) and 40(4), is a wclcomcd movc as it marks a pivotal stcp toward cnhancirrg thc

efhciency ofthe legislative process concerning the introduction ofthe finance bill before parliament.

Thc climination of thcsc scctions signals a commitmcnt to strcamlining statutory frameworks,

therel)y lacilitating a more straightforward atrd accessible approach to financial legislation. By

simplifying thc proccss, thcsc amcn(lnrcnts (lcmonstratc a kccn undcrstan(lirrg of thc nccd lor clarity

and precisiotr in the governance of public l'inances.

However, ami<lst this positive momentum, it is imperative to acl<lress a critical and glaring ornission

that rcl'crl)cratcs \-ithin thc vcry lbundati<-rns ol lcgislativc dralting in Kcnya. 'fo dclvc into this

matter, a closer examination o[ Articles 94 an<l 210 ol the Constitution of Kenya is indispensable.

The aforenrcntioncd provisions cmplrasize and rlefine the role of parlianrent and imbucs it rrith the

power to impose taxes. Neeclless to say, these constitutional provisions un<lerscore thc paramount

role of Parliament in the formulation of laws that dircctly impact tlrc lives of Kcnyan citizens. Thc

n$ 11 $r.lr),iri ter.,,rr-Lritirrl.., rl



doctrine ofseparation ofpou'ers, a comerstone of constitution al governance, a.ssigns Parliament the

cxclusivc rcsponsihility oI introducing laws that shapc ttrc lcgal landscapc r.r'ithin tl.rc country.

Thc doctrinc ol scparation ol powcrs is a lbundational principlc in political philosophy and

Constitutional governance, advocating for the division of governmental authority among distirlct

branchcs to prcvcnt thc conccntratioo of powcr in any singlc cntity. Typically structurcd as an

lrangement involving the executive, legislative, and judicial branches, this (loctrine establishes a

lystem of checks an<l balances. Thc cxecutive branch is responsible [<rr implemcnting and enlorcing
lalts, thc lcgislativc branch for lawmaking, ancl thc judicial branch for intcrprcting and cnsuring thc

constitutionalitl of laws. By distributing poucrs and lunctions across thcsc branchcs, drc doctrinc

teeks to safeguard against potential abuses ofpower, promote accountability, ancl preserve inrlividual

liecdoms rtithin dcnrocratic systcms.

Yet, a disconcerting deviation fronr tlris principlc enrerges at the East Alrican Conlmul.lity (EAC)
rcgional lcvcl. Thc EAC, a collaborativc platform and customs union comprising of a numbcr East

Africal nations, clrrently opcrates without parliamentary oversight in the approval and tabling of
'stay o[ applications' that alc uniquc to a specilic partncr statc such as Kcnya. Thcsc applications,

which temporarily suspend tariffmeasures, circumvent the crucial scrutiny of tle Kenyan Parliament.

This dcviation raiscs flundamcntal conccrns about thc a<lhcrcncc to thc doctrinc o[ scparation of
powcts and dre protection of Kenya's legislative autonomy within the broader regional context.

tr light of these observations, it is incumbcnt upon us to propose a critical amendment to the bill.
This proposcd arncndment advocatcs for a robust safcguard to cnsurc that tariff mcasures uniquc to
Kenla undergo drorough parliamentary scnrtiny before their presentation at the EAC regional level.

This stlatcgic addition sccks not only to fortify thc integrity of thc lcgislativc proccss but also to

Ffeguard Kenya's sovereign interests within the collaborative framework ofthe EAC, By asserting

parliamcntaD, authority ovcr mattcrs tlat impact thc nation's cconomic landscapc, this amcndmcnt

lims to strike a balance betu.een regional cooperation and the preservation of Kenya's autonomy in

legislativc dccisiorr-making,

Reclassification ofSupply ofGas Meters undcr tarillNumber 9028.10.00 as exempt

Orcnict' of Cooking Fucl anl Amanilmznts in the Financc Act 2023:

ln Kcuya, houscholds utilizc a rangc ol cncrgy altcrnativcs to liquclicd pctrolcum gas (LPG) hascd on

factors such as location, aflordability, and cultural practices. In rural areas, biogas <lerived from

organic waste serves as a rcnewable and environmcntally friendly cooking fuel. Urbarr regions with

leliablc electricity access see the use of electric stoves, while charcoal remains a prevalent option in

lreas wherc LPG is less accessible. Traditional fireu ood is commonly used in rural settings, and solar

cookcrs ollcr a sustainablc solution in sun-rich rcgions. Thc dcclinc ofkcroscnc usagc rcflccts salety

\\'...trrril]r;t.r (',,lr.rrlrin1 I.r,l I l'() ll,,r::'i.S1-t)(li,(l(, \,rir,l,i lirr]\,r r]
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concems, and the overall energy lan<iscape in Kenya is shapcd try a dynarnic interplay o[ economic,

cultural, and cnvironmcntal l;ctors, as wcll as govcrnmcnt policics promoting clcancr and morc

sustainrble cooking technologies.

The prcvalent use of trarlitional cookstoves, poses severe hcalth risks and environmental thrcats.

Smokc liom thcsc stovcs causcs approximatcly 4 million prcmaturc dcaths globally cach ycar, with

21,650 rlcaths reporte<l annually in Kenya. Womcn and yot-rng childrcn are <lisproportionately

affectcd, and tlrc reliance on solid luels contril)utes to chronic illnesses and cnvirohnrtntal

<lc-qra<lation.

In a cornrncndablc cllbrt to address thesc challenges, the government introduced zero-rating of Value

Addcd -l'ax (VAT) ()n LPG Gas, clli'ctivt'July l, 2023. This initiativc aimcd to makc clcancr cncrgl

alternatives rnorc allbrdablc arrtl accessible.

Challenges *'ith Snart lteter ond VAT'

Howevcr, a critical challenge has emerged in thc form of smart meters (HS Code: 9028.10.00), an

csscntial componcnt in thc suppll chain. Whilc thcsc smart nrctcrs play a pivotal rolc in Ibcilitating

clean, convenient cooking experiences, thcir importation incurs a standard VAT ratc of I 67o, creating

financial burrlcns lbr companics opcrating in thc LPG scctor.

Snart llctcr BeneJirs:

Smart meters play a pivotal role in optimizing tle distribution and utilization of Liquefied Petrolcurm

Gas (LPG), offcriog a plcthora of bcnclits that cnhancc safcty, cflicicncy, aod ovcrall convcnicncc.

Firstlr', smart mcters facilitatc accurate monitoring and billing by providing real-time insights into

LPG conslrnrption, climinating thc nccrl lbr cstimatc<l bills an<l cnsuring customcrs arc billcd bascrl

on actual usage. Additionally, dre capability for remote monitoring allows suppliers and consurners

to cflicicntly track gas lcvcls without physical inspcctions, drcrcby strcamlirring ()pcratiors and

reducing the reliance on manual meter readings. This protects both consumer an<l supplier righrs.

Furthcrmore, srnart meters come equippcd with sensors for leak detection, automaticall)' shutting

ofl gas supply in thc cvcnt of a lcak to minimizc thc risk of accidcns an<l holster safctl . Thc mctcrs

also scrle as safety alerts systems, notifying users of concems such as lorv gas levels or potential leaks,

cnabling timely intcrvcntion. Advanccd sccurity Icaturcs in smart mctcrs rcducc susccptibility to

tampcring, mitigating the risk of unauthorized access, thelt, or misuse. For suppliers, these mctcrs

contril)utc to cnhalccd cflicicncy in thc supply chairr by strcanlining invcntory managcmcnt and

distribution through real-time data on gas levels and demand, ultirnately reducing operational costs

and minimizing thc likclihood <-rfshortagcs <rr overstock.

Bcyond rrperational [rcnclits, smart mctcrs empowcr consumcrs by providing insights into usage

prttcrn$, cnabling irrlbrrncrl <lccisions about consumption habits. Supporting vJrious pnynrcnt

t
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methods, including online pa),rnents and mobile apps, these meters offer convenient pa).rnent options
lor uscrs, lacilitatilg casicr nunagcmcnt olgas cxpcnscs. Morcovcr, by cnabling prccisc monitoring
and <nntrol o[ LPG usagc, smart meters contrib[te to environmental sustainability by potentially
rcducing cmissions and promoting a smallcr carbon lbotprint. Addirionally, rvhcn intcgratcd into
energ) management systems, smart meters enable users to track and optimize overall energy usage,

Ibstc'ring cncrgy cllicicncy and aligning with broadcr cnvironmcntal goals.

Finonciol lnplicotions ond thc lVoy Forwanl:

This <liscrcpancy in VAT ratcs has rcsultcrl in cash flow constmints, posing a scvcrc thrcat to thc

cxistcncc ol companics in thc LPG scct<-rr. Thc unccnainty rcgarding thc rciml)uruemcnt timcfi.amc
for VAT credits, coupled with current revenue restrictions at the Government Treasury, intensifies

thc challcngcs laccd by thcsc <ompanics.

To ensure dre viability of companies providing this essential commoclity, \(e strongly advocate for
thc VAT cxcmption of smart mctcrs. This cxcmption is crucial in allcviating financial burdcns on

drese companies, providing liguidity during the importation of smart meters. Aligned with dre

govcmmcnt's cotnmitmcnt to cxpanding acccss to clcan cncrgy, this cxcmption would contributc
significantly to realizing this ambirious goal. Moreover, the proposed amendment holds particular
importancc for rural arcas, cspecially in improving acccss to Liqucficd trctrolcum Gas (LPG), as smart

meters offcr a morc accessible ol)tion for purchasing smaller quantities. Represcnting a pivotal step

tolvar<ls inclusivity and affor<lability in rural communitics, this flcxibility allows consumcrs to align

their LPG purchases with budgetary constnints, eliminating the need to buy entire gas cylinders,
which may bc cconomically irnpractical for many houscholds.

Conscqucntly, thc anrcndmont acts as a catalyst for cconomic cmpowcrmcnt in rural areas, cnabling

a transition to cleaner and more eflicient cooking methods without imposing a substantial upfront
cost. This shift not only cncouragcs thc adopti<-rn of LPG but also aligns with broadcr sustainability

goals b1' promoting the use of cleaner luels, thereby contributing to improved health outcomes and

cnvironmcntal conscrvation in rural rcgions. ln summary, thc passing of this amcndment not only
facilitates financial inclusivity but also generates positive socio-economic and environmental impacts

lor rural arcas. It symbolizcs a significant strklc towards a morc cquitablc cncrgy landscapc, wherc

cleaner moking alternatives become accqssible to a broader demographic, thereby fostering the

ovcrall rvcll-bcing and progrcss of rural communitics.

Reclassification of Supply of Denatured Ethanol under Tariff Number 2207.2O.00 as

zero rated

The Kenya Krlanza government has undertaken extensive efforts to rejuvenate the sugar sector, with
implications reaching beyond sr.rgar production to otler industries along the value clrain dependant

on thc b1'-products of sugar. Molasscs, accounting for thc largcst pcrccntagc of by-products, scncs
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as a crucial ra\i, matcrial for ethanol production, a versatile substance utilized across various industrics

in thc country. Scvcral Kcnyan sugar factorics havc stratcgically divcrsificd into cthanol production,

not only as an additional revenuc strcam but also to enhancc thc overall profitability of their

opcrations.'I'his synrbiotic rclatiouship bctrvccn thc cdranol anrl sugar sectors has yicldcd positivc

outcomes, (reating a(lditional employment opportunities and contributing sigrificantl; to the

economic wcll-bcing of Kcrryans.

Howcvcr, this intcr<lcpendence also exposcs both scctors to sharc<l challcnges. Challengcs u ithin thc

sugar in<lustry, such as a (liminishc(l molasscs supply, havc dircct rcpcrcussions on thc cthanol scctor-.

Convcrscly, ol)staclcs within tlc cthanol industry raisc unccrtaintics alxrtrt t}tc sugar industry's ability

to divcrsify and fortify its income srrstainably.

Despite the ban on nrolasses exports, illegal smuggling persists, (lepleting the country of this critical

raw material arrd rcsulting in tax evasion. The ensuing local slrortage has had a profbund impact on

cthanol prorluction b; local <listillcrs. Furthermorc, local manufacturcrs f:cc unfair compctition fi'orn

imported ethanol due to practical and viable altematives tbr industries relying on ethanol tbr

rnanul:cturing.

'fhc tax rcgimc, cspccially in rclation to thc pro(luction anrl supply ol <lcnaturc<l ctlanol, un<lcrwcnt

signi{icant dranges *itlr thc rnactmcnt ()[the Finance Act 2023- Prtur to thesc changcs, tlrc reginrt

provi<lccl local manufacturcrs uith a sorncwhat lavourablc cnvironmcnt, ollcring a compctitivc

advantage ovcr importers of similar products. However, the reccnt provisions, whilc u'ell-

intcntioncd to safcguard local manufacturcrs, ina(h'crtcntly crcatcd an unfavourablc cntironmcnt duc

to the prefcrential importation of the commodity.

Specifically, the exernption of denatured ethanol lrom VAT, as per paragraph 138 of the First

Schcdulc, has unintcrrtionally disadvantagcd local cthanol pnxluccrs. Although thc govcrnntcnt's

intention k) exempt the supply of denatured ethanol from VAT is commenrlab)e, it placcs local

cthanol prcrduccrs at a disadvantagc. lnputs uscd in tlrc production of cxt'nrpt goods cannot trc

clairncd, thereby burdening rnanulhcturers with the hrll production costs and inevitably intlucncing

thc pricing ol thc product. Conscqucntly, any VA'f pai<l on purchascs nrarlc by local cthanol

nranulacturers, such as raw materials, equipment, or services directly related to thc production of

cxcnrpt dcnaturcd cthanol, rannot bc rccovcrc<I. As a rcsult, thc costs incurrcd during ctharrol

production are solely slror.rl<lerecl by thc <listillers, leading to a(l(litional expenscs for their busincsscs

and subscqucrrtly inllucncirrg thc pricing ol thc product.

This cxemption is also granted to importers who, having minimal additional expenses, cln sct morc

competitive prices cornparerl to local manulacturcrs. Importers do not incur costs frorn the countries

oforigin due to exp()rt subsidies and incerrtites provided fcrr dre cxport ofdcnatured cthanol in thost

countrics.

I
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In lhc rel)ort of the Joint Committee of the Departmental Committees on Finance nnd National

Planning, and that on Agriculturc and Livcstock, on thc considcration of thc Trcasury mcmorandum

on Action Plans to Revi,'e and Commercialize the State-Ou,ncd Sugar Companies, tlre committee

strcsscs thc inrportancc ol cnhancing product divcrsilication through co-gcncration and ctha-[ol

production as a way to revive the sector and protect targeted investors. Protecting the profitability
ol thc scctor is thus important in attracting thc despcratcly nceded privatc invcstors ilr thc

governmcnt-proposed Ieasing model,

ln light ol thc abovc, wc support the amcndmcnt to zcro-ratc dcnaturcrl cthanol of tarill Numbcr

2207,2O,0O and rccommcnd that tic zcro ratiflg bc rcstrictcd to lo<ally manulacturcd dcnaturcd

etlranol. We further propose an amendment to item 138 ofthe First Schedule exempting denatured

cdranol by rcstricting it to imPortcd dcnaturcd cthanol. This will givc local manulacturcrs a

competitive a(lvantage over imports an(l in addition increase earrings for the sugar rnillers eventually

bencfitting dre sugar farmers.

Thank you lor considering our input, we trust drat you will find our submission bodr comprehensive

and compclling and wc look forward to any furthcr opportunitics for cngagcmcnt on this mattcr.

Yours Sinccrcly,

For: Westminister Consulting Limited

Hadi Shcikh

Partner

C
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To:

From

Datc:

Re:

The National Assembly Office of thc Clerk

Katiba Institute

01 Dcccmbcr 2023

Commcnts on thc Statute Law @lisccllaneous Amendments) Bills (.,lationa.l
Asscmbly Bill Nos 67 and 68 of 2023) to the Dcpartmcntal Committee on
Labour

Introduction

Katiba Institute (Kf)1 rcceived rwo requests fot comment on the Statute kw
(l\,lisccllancous Amcndmcnts) Bills 2023 (l.,lational Asscmbly Bills 67 and 68 o( 2023).
Although thc Bills propose amcndments to many laws, thc Depanmentd Committee on
[:bour has requcsted that we commcnt on proposed amendments to the following Acts:

. The Employmcnt Act

. The Industrial Training Act

. The National Employment Authoriry Act

Discussion

The Employment Act

lThe proposed ameodment to sccti<.rn 3(2) of the Employment Act would excmpt the
lNational Intcllgcncc Scrvicc from complying with thc Act. Thc Mcmorandum of Objects
and Reasons states that the proposed amendmenr €xempts the National Intell.igeoce
pervice 'in the same manoer as other national security organs.'

Our primary concern is that thc proposed amendment may not comply with the

fequircments for limiting a fundamcntal right or freedom undcr Articlc 24 of the
Constitution. '[:bour Rclations' arc among thc fundamcntal rights and frccdoms

liuaranteed under the Bitl of Rights. According to Article 41:

(1) Every person has the righr to fair labour practices.

rliatiba lnsritutc (Kl) is a rcsearch and lirigarion institurioo cstablished in 20ll with rhc mission of
supponing thc implemenration of Kcnya's 2010 Coostitutir:n, hclpiog to resist effirns to undermioc
thft Constitution, and <r assist in dcvcloping a cuhurc of constirutionalism in Kcoya.



(2) Every worker has the right--

(a) to fair remuncration;

(b) to reasonable working conditions;

(c) to form, join or panicipate in the activities and programmes of a

uade union; and

(d) to go on strike.

(3) Every employer has the right-
(a) to form and join an cmployers organisation; and

(b) to partrcipate in thc activitics and programmes of an employers
organisation.

(4) Evcry tradc union and cvcry cmploycrs' organisation has thc
right-

(a) to dctermine its own administration, programmes and activities;

(b) to organise; and

(c) tr.r form and join a federation.

(5) Evcry trade union, employers' organisation and employer has the
right to cngagc in collective bargaining.

Although Article 24(5) states that legislation may limit the right to I-abour Relations to
pcrsons serving in the Kenya Defencc Forces or the National Police Servicc, it does extend
ttte exccption to other nationa.l sccurig organs such as the National Intelligence Servicc.

As a result, if thc National Asscmbly intends to limit labour rights by exempting the
National IntclLigcncc Scrvicc from thc Employ'rncnt Act, it must comply with Articles
24(1)-Q). Articlc 24(3) rcquires the Nationa.l Assembly to 'specifically expresscs thc
intcntion to limit that right [to Fair Labour] and thc nature and extent of the limitation'.
According to Article 24(2), thc National Asscmbly must explain why the limitation is:

reasonable and justifiable in an opcn and democratic society based on
human di6'nity, €quality and frecdom, taking into acc<.runt all relevant
factors, including-

(a) thc narure of thc tight or fundamcntal frecdom;

(b) thc importance of thc purposc of thc limitation;

(c) the naturc and extent of the limitation;

(d) thc necd to cnsure that the en,oyment oftights and fundamental
frecdoms by any individual does not prcjudicc thc rights and
fundamcnal frcedoms of others; and

(e) the relation between the limitation and its purpose and whether
there are lcss rcstrictivc means tcl achicve the purpose.

Commcn6 on thc Scarutc Larv (Misccllancous Amcndmcnts)
Bills (Nit onal Asscmbly Bill N(Ir 67 and 68 ot'2023) to rhc
Dcpartmcntd Commimcc on Labour 2
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We arc conccrned that thc proposcd amcndment has not met the rcquirements under
Arucle 24. The Bill does not explain why exempting the National Intelligence Service is

reasonable and justifiable, does not explain the importance and purpose of the limitation,
and clocs not explain why a blanket cxemption (as opposed ro exemption from specific
requirements of the Act) is neccssary.

As a rcsult, wc bclicvc rhat thc proposcd amcndmcnt ro thc F,mploymcnt Act would bc
subject to challengc. The most effective way ro avoid a lcgal challenge would be to ensure
that thc rcquircmcnts of Articlc 24 arc fully satisficd. That may rcquirc a closcr look at thc
exemption, explaininu why it is necessary,, and determining whether there is a less
restrictive means oI achieving the intendecl goals.

The Industrial Training Act

Thc proposcd amendment to the Industrial Training Act would change the date an
employe r must pay a training levee fron the fifth day of the month following thc menth
the levy becomes due to the ninth day of the month.

Wc do not have an1' substantive commenrs on this minor amendmcnt.

Thc National Employment Authority Act

The Statute Law (Nliscellaneous Amendments) ldll1,2023 proposcs significant changes to
the National Employnrent Authority Act 'to cure inconsistencies in thc Act and align it
with the National Employrnent Authoriry Human Resources Policy and Procedures
Manual.

We do not have a copy of that manual, so it is unclear what the inconsistencies are or why
a law passed by Parliamcnt must be amendcd to be consistcnt with a policy and procedures
manual. Vithout knowing more, we are c()ncerned that this is a situation where the tail is
rvagging the clog; policies and procedures should bc amended to comply with rhe law, not
thc othcr wa), around. lf thcrc is a compclling, substantivc rcason t() amcnd rhc law, rhcn
we respectfully submit that those reasons shr-ruld be iocluded io the Memorandurn of
()bjccts and Rcasons.

There are other concerns with the Act outside the thin iustification for the amendments.
First, section 3(a) of the Act stares that onc o[ its purposes is to 'give effect to Articles
55(c) and 56(c) of dre Constitution'. Articles 55(c) and 5(>(c) requirc the Statc to give the
youth and marginalized and minoriry communities er:rployment opportunities.

The Act, as it is now, focuses significantly on the youth. However, the proposed
amendments ro sections 2, 300), 30(3), 33(3), and 42 dclete the $,ord youth from those
sccti()ns. lf thcse amcn<'lmcnts arc passcd, thc purp()sc of promoting yourh cmploymcnt
uodcr section 3(a) will be all but elirninated. It is unclear to us why conforrniog with a

policics and proccdures manual would reguire abandoning one of the esscntial purposes

Comrrenrs on thc Starurc Law (tUisccllancous Amendments)
Bills (Nntional Asscnrblv Bill Nos 67 lod 68 of 2023) r() thc
l)cp.trnncntal (innmirree on Irbour 3
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of tlre Act. \Ve would necd more information about what is in thc policy and proccdurcs
manual to understand why the Act no longer gives effect to Article 56(c) of thc
Constitution.

As reSprds the amendment to section 4 of the Act - Iimiting the Act's application to
employcrs with tcn or more employccs - there may be a sound rcason for imposing such

a limit, but compliancc with a policy and proccdurcs manual is not ooe of rhcm. Wc bclicvc
it is incumbcnt on thc National Assembly to providc a morc substantive rationale for this
amcndmcnt-

Includins Section 4(aa), u'hich makes the Act applicable to 'each county gc.rvernment', will
likcly rcguirc thc National Asscmbly to consult with thc Scnatc. Articles 110-113 ancl

Section 2 of the Sixth Schedulc to the Constitution require the National Asscnrbly to
consult with the Scnatc on any bills atTecting counties.

Including each county government in dre proposed Section 4(aa) without incorporating
countics into other sections of the Act may not be sufficient to ensure that the Act binds
county govcrnmcnts. For instance, scction 28 of thc Act rcquircs that thc Authoriry bc
notified when a vacancv c.rccurs at a'public or State <-rffice at the nationalgovernment Ievel'
Including cach county in Scction 4(aa) rv<-ruld not obligatc thcm to comply with Scction
28. To avoicl any potential for litigati<-rn, it is incumbent that the amendments kxrk at the
Ianguagc through thc Act to cnsurc consistcncl'.

Analysis of Proposed Amendments

The Employment Act

(irmnrcnts on the Starutc l-rrv (Nlisccllaneous Amcnclmcnrs)
Bills (Narionrl Asscmbly Bill Nos 67 rnd 68 of2023) to thc
l)cpartmcntal Committce on Labour 4

No Ref Commcnts Recommendrtions

I lnscrt a ncw
paragraph
irnrnediatell,
after
para€iraPh
(r") -

(:b)the
National
lntclligcncc
Scrvice

Scction 3 of No. 11

of 2007, which it is
proposed to amend,
providcs that
(2) This Act shall not
apply tcr

(a)the Kenya
Dcfencc Forces or
thc rcscrvc as

!espectively deFrned
in the Kenya
Defencc Forces Act,
2012;

Q)thc Kcnya Policc,
the Kenya Prisons

'I'his amcndmcnt may not compll'with
the requiremcnts for limiting a

fundameotal right or freedom under
Article 24 of the Constitution,
considering that labour relations are
among the fundan'rental rights and
freedoms guaranteed under the Bill of
Rights.
Articlc 24(5) of thc Constitution
provides that legislation ma1'limit thc
right to labour reladons to persons
serving in the Kenya Defence Forces
or the National Rrlice Service; ir docs
not cxtcnd thc cxccpdon to othcr



Scrvicc or thc
Administration
Police Force;

@a)the Kenya Coast
Guard Scrvicc;
(c) the National
Youth Service; and
(d) an employer and
the cmployer'.s
dependants where
the dependants are

the onlv employees
in a family
undertaking.
The proposed
ame odme nt lr'ould
exempt the National
lntclligcncc Scrvicc
from complying rvith
the Act.

national sccuriq'organs such as thc
National Intelligence Serviccs.
-We recommend that if the National
intends to limit labour rights b1,

exempdng thc National Intclligence
Service from the Employme nt Act, it
must comply with Articles 24(1)-(2).
Anicle 24(3) requires the National
Assembly to spccifically cxprcss the
intention to limir that right and the
nature and extent of the limitation.
The proposed amendment has not mct
the requirement and would be subject
to challenge in a court of lav.

The Industrial Training Act

No Ref Comments Recommendations
1 No substantive

comments
No
recomme ndations

The National Employment Authority Act

Comnrcnrs on drc Statur€ I-erv (Misccllaneous Amcndmenrs)
Bills (Nauon.1l Asscmlrly Bill Nos 67 and 68 oI2023) t,r rhe
Dcparnncntel Cornmttee on I.abour 5

No Rcf Commcnrs Rccommcndations

Clause 2
In the definition of
'Authority', delete the
word Youth'

Scction 3(a) of the Act
sates that one of its
purposes is to 'give effcct
to Articles 55(c) and 56(c)
of thc Constitution'.
Articles 55(c) and 56(c)
require the State to give
the youth and
marginalizcd and minoriry
communities employment
opportunities.

It is unclear to us why
conformins rvith a policies
and procedures nranual
would require abandoning
onc of thc esscntial
purposes of the Act. \Ve
would need rnore
information about what is

in thc policy and
procedures manual to
understand rvhy the Act



Thc Act, as it is now,
focuses signifi candl' on
the youth. If these
amendments are passed,

the purpose of promoting

1'outh employment under
section 3(a) will be a.ll but
eliminated.

no longcr givcs cffcct to
Article 56(c) of the
Constitution.

) Clause 17(2)

It is proposed to
delete paragraph (c)

and substirute it with
a new paragraph and
then delcte paragraph
17(2) (d).

Paragraph (c) now
reads-

'A person shall be
qualified to be

appointed as a

Director-General if
that pcrson has at
least 10 years'
experiencc, Frve of
rvhich shall be in a

managcmcnt level.

Paragraph 17(2)(d),
proposed to be
deleted, provides that
'a person shall be
qualified to be
appointcd as a

Director-General of
the Authority if the
person has not
attained the age of
thirry-five 1'ears at
the time of
appointmcnt.'

These proposals will
ultimately excludc thc

)'outh from holding the
position of the Director-
General, which was not
the intent of Parliament
when you read Section
17(2) (c) and (d) t<.rgcther,

as well as the purposc of
the Act.

The Director-Gene ral is
subject to the direction of
the Board and is
rcsponsiblc for thc day-to-
day managcment of thc
Authoriry.

Any othcr ncccssary
cxpericncc intcndcd to bc
drawn from the proposed
extra management lcvel
experience can be drawn
from thc board
membcrship the DG
works with. It is
unnecessary to depart
ftom the Act'.s initial intent
of providing opportunities
for the youth.

We propose that Section
17 (2) (c) and (d)
qua.lifications be retained
as thcy are,

Commcnrs on thc Srarute lrrv (Misccllancous Amcndmcnts)
Bills (Narion! Asscmbly Bill Nos 6? rnd 68 of2023) to rhc
Dcpartmenul Cornmittee on l:botrr 6
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3 CIausc 28(2)
It is proposed that
Section 28(2) of the
Act be deleted.
Section 28(2) states
that 'rVhenever a

vacancy occurs, the
appointing office
shall give priority to
the job seekers
registered by the
Authority who
poss€ss thc
qualifi cations or skills
sought.'

Scction 20 and 24 of thc
Act provides that a person
seeking employment may
register with the Authority,
and thc Authoriry shall
keep and maintain an up-
to-date register of a.ll job
seekers seeking
employment.
Thc assumpdon is that rhe
Authority shall prioritise
persons registered and
pre-vetted for vacancies.
Deleting this Section
undermincs the utiliq' ot
the proceeding provisions
while, more importantly,
rcmoving transparcncy
and accountabiliq, from
the Authority regarding
the persons considered for
vacancics.

Vc proposc that this
Section be rctained unless
there is another systcm of
considering persons
rcgistcred witlr thc
Authoriry for vacancies in
the regulations, which arc
yet to be shared with
stakeholders for rcvicw.

4 Delcte the rvord
'youth'aod substitute
the word with
jobsccker in Sections
30(1), (2), (3),33(3),
and 42

The Act, as it is nou
focuses significandy on
the youth. If these
amcndmcnts arc passed,
thc purposc oI promotiog

,'outh employmcnt under
section 3(a) will be all but
elimioated.
Article 260 docs not
prescribe an interpretation
of 'minoritics' but
provides interpretations of
'youth' and marginalised
grouPs.
'Maryinalised groups'
means a group of people
who, because of laws or
practiccs bcforc, on, or
after the effectivc date,

We propose the Sections
be retained as they are.

It is also necessary that the
Act have regulations to
providc clariry on thc
interpretation of a

'jobseeker' in the context
of this specific Act to
ensure thc preservation of
the purpose of the Act if
the proposed amendmcnts
on substituting'youth'
with jobseeker is to cater
for marginalised groups
and minorities, rvhich
groups the Act was
purposed for as well.
Scctions 24 and 25 usc thc
word 'jobseeker', and there

Commcnts on rhc Srarurc Irv (Nliscclllnc()us Amcndmcns)
B,tls (Natn,nrl Asscmbly Bill Nos 67 and 68 of2023) &, rhc
f)cp,.lrun€ntrl Commirtce on I-abour 7
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wcrc or arc disadvan tagcd
by discrimination on one
or more of the grounds in
Article 27(4).

is a nccd to harmonise thc
mcaning of jobsecker in
the context of thc Act-

5 Dcletc Scction 37 (2)

and substitutc with a
new subsection that
sates that 'The
Authority shall
establish incentives
to reward a private
instirution that
employs Kenyans
within six months
after completing their
certiEcate or
undergraduatc
studies, and who do
not Possess more
than five years'
experiencc.'

Thc inccntive
schcmc/rcgulations to
reward private institutions
must bc sct out
bcforehand and be
subjcctcd to public
participation.
The incentives must be
applied in an open manner
that espouses the national
values and principlcs of
govcrnance undcr Article
10.

Requires rcgulations.

Conclusion

Thank you for the opportunity to commcnt on the proposed amendments. Please let us

know if you want to discuss thcse issucs further. Wc would be happy to parricipate in any

'ray we can

Sincerely,

Chris Kcrkcring
Eilcen Imbosa
Ray Odanga

Commcnts on thc Snturc l.aw (Misccllencous Amcndmcntr)
Bills (Nrtionel Asscmbly Bill Nos 67 and 68 of 2023) to thc
Dcpattrnenml Committec <rn Labour I
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e Statute La$,(Miscella, neous Amendments) (No. 2) (National Assemblv Bill No 68

o 2o23)
e Statute Larv (N{iscel lanc ous Amendrnents) (National Assenrbly Bill No. 67 of 2025)
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Anv ther Brrsiness
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MIN. Nof rze NA/LABouR/ 2oes: PR ELI,\{TNARIES.

The Chair-pelson ca-lled tlrr- rrl('etirlg t() ol del irr thir.tr. rni.rrtes to o.e ,'r.l.cli. This rr;rs fbllo*,ccl b,t
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-lhis .-\gentla u as defbr.r'cd.

NIIN.NO.574 NA,iLABOUR,/9O29: MATTERS ARSISING

No nlatter ar.ose.

IVIIN.NO.575 NA/LABOUR/2023: PENDING BUSINESS-fhe fbllorving br-rsjness has been conrnrittecl to the committee;
BEFORE THE COMMITT

EI.

fhe lirrp)oynre,t (Anrendmc,t) Bill (Senate Bilr No. r t of to.")).The Bilr, sponsore, , Sen.Sarrson ( he'.r'licy. seelis to pr.rrrills tirl.the right to,liscon,el t; ;i,,;;;._;i;';lPl 1,,,,t,"^d]i 
l: ar,l.es' irc'easecr errrproyee.L.,trrnn,,, Sigi,or .orn".,;r i,, rro. "i.T'i.#, Ilt]^'u"rlo\\'ly elodnlg lerstrre tinre fbr errrployees lrence all.ecting their .,rgrk lile balanc 

ofl,^,og,1
the'efore seelis ru srr.ilie r balance betr'een ,ror li and rrri,irte l,fb,;;ll;;.,il,,,'i Thi.. I
to ha'e ;r positir e ertbct orr rr or ker.s, q,,ot;ty ur:iii"'*,,pi,;;i;J;l:;;;r"ll."'t""' rcchnol,)8I

Status:
The bill rvas : ead fo. the llrst time on r?th A.gust 2o2s.The advert reouestir .r^
from the publrc was praced in the dairies on z5,riAugust rarr. in"l".,i*"s^-"''nt"n',o
from stakeholde., un,l -.t the sponsor 

"r 
tr," eili..Ji;; .;;il;il:1l'Ge recetved views

october 2023 The Commrttee met rvith ,r," Nu,;onJ coili^o"i ii;';: "J;i:"....':'Jr',Jjli
November eoes.The Draft report rvas consjdered and adopted on so,h No,ri.l5ii"lor, ,0,tabling in the House. '-"vernDel' z(

2. 
. 
The Statute Law (Miscella,neous Amendments) (No. e) (NationaJ Asseml-r1u Bill No. 68 of2o2s).'the Bill, sponsored by the Leader of Majoiity. .""i , to .rk" 

"r.io ;rrr;;;.1;n,, ,ovarious amendments to various statutes includiig_ "

i The Industrial Training Act (Cap. zs.t). The fill s""k. to amend the 
.tndustrial 

TrainingAct to provide that the date for rem_itiing the training levy shall U" ,f," "i"ii,-a", "r,fr"month in order to harmonize it with the-period with]n *'t;.t peifi'o'r"_nlfi a ,n"Kenya Revenue Authority
ii. The Employment Act, zOO, (No I I of 2OOi) The Bill 

-seeks 
to a,mend the EmploymentAct, 2oo7, to exempt the Nationat Intelligenie Service from ,h" ;;li:;;;; Ii,i."o., ,nthe same manner as other security o.grn. u." exempted.

Status
-fhe Bill was read for the first time on Wednesclay, l5th Noven ,691 209s. Advert requestingfor. Memoranda placed in the newspapers on asnd Noveml lsr zoqs.Committee lir. ,l.orvritten key to stakeholders for submisslon of views. The con rmittee considered the Bill and
the submissio,s ofthe stakehorders and adopted the draft rep, c. on 5tr,December 2oqg.

-l 
he statute Larv (Miscelianeorrs Anrenclments) (National A, ssernbly BiI No. 6; or9o,2s). The

Bill, spon'sored by thc' Leader of Majority, .""i, to rlrar xe 
'arioLrs 

amendments to varioLrs
amendments to'ariorrs statLrtes incrtrding the National Emproyment Authoritl,Act (No. s or9016) The Bill seeks to am_end the Nitional Empro .vment ,\Lrthorit-v Act, 2016, to cure
inconsistencies in the Act ancl align it rr ith the Nati;n aj Authority l,luman Resorrrces policv
a nrl l'r'oce,lLrr,.r \ [a r rtral.
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Status
-I'he Bill r'as read lbr the first tirne on \\redncsda). , r5.r, Noverrl;er io9s. Ad'ert l.equesrrng
lor Memolanda placed in the ne\\,sl)apers on I 7rh | ,{ovember 2o2s.committee has also \\ r-itten
to stakeholders for the submission of'r,iervs. ' fhe committee considered the Bill and the
stttrmissions of'the stakeholders and acloptcd rhe draft the l'eport on irr, December 9o2.9.
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l
t.. -l'he [')rnployrnt'nt (,.\rncndnrent) l3ill, (National Assenrbly l]ill No. (;2 of 9o2.9 by Hon. l)idrnrrs

Wckesa Ilarasa, N'll'. 'l'ht' Ilill seeks to anrenrl the plovisions of'the Finrploynrent Act, 2(x)i,
to regulatc the translbl of'ernployet's lry enrployels f'xrnr one plact'ol'rvolk to another'.

Statu s
-I-he Ilill rvas rt.a<l a lirst tirne on 22nd Nover)rber 2o2.9.

tht' rlailies on 2711' Novenrb('l' 2o2.9 and has wlitten
tttentolanda.

'l'ht'ct>nrrnittee placed the advert in
to stakeholders li>r' srrbnrission of

5. 'l'he National I.irnpkryrnent Arrthority (Anrentlnrent) Itill,2o2.9 (Scnate Bills No tii of 2or.9).
'l'he Ilill, sponsoretl by Sen. Crystal Asige, secks to intr'otlrrce provisions that seek to l)l'otect
tht' rights, u'elfhlc and s,ell-being of'Kenyans rvolking ovelseas.

Status
'fhe llill rvas rcfi'rrerl to the.loint (irrnrnittet' orr Laborrr anrl l)iaslxrla r\flirirs and Nliglant
Worliels firr' pr'ocessinl; on 27t1, Nr>r'ernber 2o2.9 by the I lon. Speaker. (lornnrittet' to plact, an
adver-t in the dailies antl rvrite to stakeholdt'r's firr srrllnrission o1' rrrt:rrrorarrrla.

6. -l-he l)roposrd Salalit's and Ilenlllneration Comll)ission (A rlen<lnrcnt),202.9 by I Iorr l)idnrrrs
Ilarasa Weliesa, MI'se'eks to anrurtl the Salaries and Ilerrrrrnerat ion ('ornnrissior) Act to
provirlt'tltat tltt'chairpelson antl nrentbels othel than tltose appointrtl under Articlc 2.3o (2)
(cl) of tht'('onstittrtion, shall selve on a part tinre basis lirr a non-rt'nt'rvable telrn ol'sir yt als.
'l-he bill also caps the rrreetings of.the (--ornnrission at fitteen.

Status
'l-lte (bttttttittee \\ l'ote to the Kenya l,arv llelirlnt (lornnrission an<l the Attolnt'y Genet'al fir'
cornn)ents anrl reconut tendat io n s.
-l-he ('ornrrrittee rlet the Sp()nsol ofthe Legislative proposal on'l-rrcsrlay 2l'1 No\1'n)l)er'2o2.9.
'l'he dlalt lel)ort was t:onsiclered and adopted on 3o'r' Noverrrl)el' 2025 lbr tlansnrittal to the
[ [on. Spealier.

i. 'l-he I)r'<lrosed Intlrrstlial 'l'r'aining (Anrendrnent) llill, 2o:2.3 sponsored by IIorr. .loshrra
Orlongo ()ron, M.l). rvas leli'rletl to tlre C'ornrrritte('on 2s)(l'Novenrlrer 2o2.J. -l-hc legislative
ploposal st'elis to anrentl the plovisiorrs of tht' I ndLrstrial 1-r'aining Act, (('ap.23;), in older to
recognize plior learning as a fianrervork that acknoivledges the skills, knorvledge,
perlirllrrance outcornes and lealning achievetl, thlorrgh inti>Intal arttl non-firrntal lt'arning
pathu'a1's.

Status
-l-he (irnrrnittet' has s,ritten to thc Kenya I-arv Refirrnr (irrnnrission antl tlrt'Attorney (ieneral
firl colnlltt,rtts artrl lt'cornrrrerr<latir>rrs-

Sessional l'alrel No. ri ()n the National I'olit:y on Laborrr Nligration. -l'he nrain t>bicctivt'o1'the
National I'olicy on Lalxrrrr' )\{igratir)n is to l)ronx)t('inclrrsive :rnrl sLrstainable rlevt:lopntent ol
th(. c()untl y throrrgh safe, olderly and prodrrctivt' lalxrLrr nrigration. 'l'hc papel rvas laid orr the
table o1'thc I [otrse orr l.!th Septenll)er'2O2.r.

Status:
'l-ltt'.krirtt (irtttntittet'on Laborrr anrl l)iaspora AIIirirs arrd Migr-arrt Wot kt'rs ntt't the ('abintt
Secletary, Ministrv oI l,alxrrrl and Social l)rotection or] -l-llllls(lzl), !)tr' Novenrlrer' 2o9.3 to
delibclate on the [)olicy.'i-he Sitting proposetl a retleat li'onr 2ll"l to 2(itr'Novenrber 2o2.3 to
firrther rleliberate on the policy lrrrt it rras postlxrnerl antl nt'u tlates artd plact' rvill be

corrrrrun icatcd irr rlrrc tinrc.
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1) Ilerlrrest Ibl a statt'rnent rt'garding unl:rir treatnrent o1'enrployees of Ashton Appalt'l (t'll'Z)

I-td and Monrbasa Apl)alel (l'lPZ) Lkl by Ikrn. Shinrbrva Otnal Mrvinyi, M.l'.

Status:
-l'lrt' Conrnrittee rret on Tuesday 2 tst Noverr)l)er 2o2.3 with tht' ('al>inet Secrt'taly, I-alrorrr
antl Social [)r'r>tection. 'fhe Cabinet lerlrresterl nxrre tintc to investigatc the nratter and
srrbnrittetl a detailed lesponse on Mondal', 2iil' Novertrber 2o2.9. I lo\\'ever, tht' I krnotrral.rle
i\'[ernber-rvas not satisfied rvith the l'espor]se. -I'he Contmittee pt'oposerl a fhct-findingT isit to
tll€'t$o nrel)tioned cornpanies in N{onrbasa fionr itl'to totl'l)ecenr[rt'r 2O'.23, u'lrich is au'aitirrg
apploval.

I o. Ilepolt or) the status of' Ilrrdgct irnplernt'n tatiorr F\' 2(\22 / * fbr NI[ )r\s rrnrlel the prrt-r'ierv of
the (irnrrnitter.

Status:
-l'he (irrrrnrittee rnt't rvith the N{DAs and independent Conrmissions on l)tl'and lotl'August
Conrnrittt'e to consitler the th'ali report on Wednesday 611'l)ecetttber'2o2.9.

MIN. NO.576 NA/LABOUR/2O23: BRIEFING AND CONSIDERATION
SUBMISSIONS ON THE STATUTE
(MISCELLANEOUS AMENDMENTS)
(NATIONAL ASSEMBLY BILL NO 6i. OF qo%)

OF
LAW
BILL,

N{s. I.-iorra Wanlilrr, I-egal Corrnsel, Irriefld thr (irrnnrittee on the Statutc Larv (NIisr:ellaneorrs
-r\ rnt,ntlnrt,n ts) Ilill, (National Assenrbly Bill No. (;7 of 9o23) as lirlLrws;

'l'ht.Statutt'l,arv (Misct'llaneous Arnendrnents) Ilill,2o2.9(National Assenrbly llills No. r;?) is a Ilill
sponst>retl lry the Leadel of Ma.iority l)alty rvhich seeks to ntake valiorrs anrt'ndnrents to valiorrs
statutes inclutlirrg to the National Enrploynrent Autholity Act (No. 3 ol'2o t(;).

'l'hc llill seeks to arrrt,ntl tlrt'National l')rrrplol,nrent Arrthority Act,20l(;, to crrrt' int:onsistt'ncies in
tlre r\r't anrl align it s'ith tlre National ALrthority Ilrrnran llt'sr.lrrlces ['olic1'anrl I'roct'tlrrles NIarrual.

'l'ht, (irnrnrittt:e rvas guitlt'tl thlorrgh the pr'oposed antenrlnrents as lbllos s;

'l'he ilill secks to arrrentl to Section 2 in the definition o1"'r\ Lrtholity", to rlt:lcte the rvord
"\'orrth".

-l'he Cirnrnrittce observed that the Ob.ject of tlte.,\r:t Ltn<ler s('ction .9(a), is to givt' cfii'ct to
Alticle 55(c) an(l 5(i(c) of'the (irnstitrrtion.

'l'he ('onrnrittee agleetl rvith the anren<lnrent as it se('ks to align the narrre t>f'thc National
l.)rnpkrynrent Arrtholity, "the Arrthority" to its ob.iect antl prrrlxrst'as providetl in Section.g of'
tlre Act.

'l'he llill seeks to arnenrl Section -l in the opening staternent to ir)selt the s oltls -

arrd to inst r-t a nt'rr' paraglaph inrrrrerliately aflcr palaglaph (a)-
"(au) etch c0ut0,goxar ner .",

II

-l'hc (lonrnrittee obselved that antt:ndntrlrt to section .l(a) seeks to define tlrt, scope ol'
application of'the r\ct to apply to enrployers rvho enrploy ten or nlore en)J)loyees ar)d to
plovide firr the (irrrnty governrnent in line with the objet:ts arrtl prrrposc of tlrt,.i\ct.

I

4

'l'ht (irnurittt'e agletrl rvitlr tlrt' ploposcd antentlnrcnt



a
lIl

\'l

YII

On the prolnsed anrendrnent to Section o(c) to delete the sord "firnction" and srrbstitrrte
thcrelbr tht' rvord 'firrctions", the C'onrnrittee ollserved that the arnentlnrent seeks to crrre a

glanrnratical erlor as the National Enrploynrent Arrtholity perlirrnrs nrrrltiple firnctions as is
pro"'ided lbr Lrnder section 8 of the Act.

-l-he (irrrrrnittet agleed rvith the ploposed anrendnrent

'l'he Ilill proposes to arnend section t;(2) to delete paragraph (c) and srrbstittrte thelelbr the
Ibllou'ing nerv par':rgraph-

"(c) has ul l€ttst te ledrs'e::?erience,.fiat oftahich shall fu in a matogemet leael." anrl
to delt'te palagraph (d).

'l'he (lornmittet'olrservetl that the anrendnrent to change tht' nrrrnber ol'yeals of'experience
le<luiled ofa pelson tlesiling to selve as the l)ilector (ient,ral is in line rvith the reconrnrended
rerlrrilenrents firr' ()hief' Iixecrrtive Ofticels asper the Mwongozo (lorle ol(iovelnance of'State
Corporations.

The Anrendrnent to delete the requirement that the person shorrld rtot have attained tlte ap4e

ol'thirty-livc years at the tinle of appointnrent is in line rvith the constitrrtional l)l'ovision on
thc right to equality and tieedonr fi'onr discrimination on grorrntls srrch as age.

'l'he (irmrnittee agreed rvith the anrendnrent

The Ilill l)r()poses to de'letc Section 2s(2) on infirrnration on vacancles

-l-hc' ('onrnrittee olrselvetl that anre'ntllnt,nt st'eks to align tht' Act to national valrres and
pl'inciples o[' governance such zrs eqtrity, eqrrality, incltrsiveness, non-d iscrirllinati()r),
protection oftht'nrarginalized, transparency and accorrntability as plovided lbr rrnder Alticle
of' the (:()nstitution

-l-he ('orrrrnittec agreed rvith tlre arnentlnrent.

On the l)roposed arnendnrent to Sections .9o( t), (2) and (.'l) (t ) to delete the rvold "youth" anrl
srrbstitLrte therelbr the wolcl "jobseeker", the Comnrittee obselvetl that the anrendmt'nt seeks

to align the Act to its ob.ject and pulpose as provided fbl trndt'r section .9 of the Act, wher. it
c<>r'er-s other grotrps other than the yorrth.

Hr>rr,t'r'er, Section 3(l(,2), does not ct>ntain the rvold "yorrth" and shorrld thelelbre be exenrpted
in this anrentlnrcnt.

-fhe (-'onrmittee agreed with the anrentlnrent with a flrther arnentlnrent to sub-claLrse 3o(z) to
be delt'terl.

Orr the ploposetl arrrendrrrent to Section .3.9(l) ar)d (.9) to delettl the rvor'<ls "plivate contpanit's"
antl sul;stitrrte therefirl the rvortl "plospective enrployers" and to delete the rvr>rd "yorrth" and
srrbstitutc thelelbl the rvold'jobseeker"', the Comrnittee observecl that anrendnrent seeks to
align the provisions of'the Act to its ob.iect and pLrrpose under section 5.

The (irrrrmittet' agreed rvith the arnen<lmt'nt.

'I-lre Ilill set'ks to amend Section .3.1, to delete the rvords "lhrough contmuni$t irtitializ,es and
siniltr.fbra". The (lornmittee ol>served that the anren<lrnent seeks to rviden the scope olthe
National Enrploynrent Authority in the lhcilitation of tlaining on any matter relating to
errrploynrent to Kenyans seeking enrploynrent.
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'l'lrt' (irrnrnittt'e ;rgrterl rr itlt tlre antt ttdtttettt

'l'he Bills seeks to arnend Section 30( I ), (.3) antl ( t) to:
(t). (a) l)elete tht'rvord "strdents" antl substitLrte therefbl the rvot'tl "lroinees."

(b) l)elete the rvolrls "or ollaclnnenl durig tnd".
(.s) l)elete the u or-d "shde s" trnLl sul)stitute therefbr the *'<>rd "lruiwa."
(l) l)elett. the rv<>rd ".ihrrlarrl.r " rvherevel it appeals anrl sLrl>stitrrte thereli>r' the s'oltl "lrtiuee.s."

-l-he Comnrittee observed that the arrrendrnent seeks to align the provisions ol tlte Act to its
olrjt.ct anrl prrrpose ttntlt't section .9.

'['he C'onrrrrittee aglcetl s'ith the antendntent.

On the progrsr.tl anrendnrent to section .97(a) and (ll), the ('onrnrittce obscrvul that thc
anrt'ntlnrent seeks to align the plovisiolrs of'the Act to its object artd pttrpost' ttlttlet sectiort .9.

'l'ht. atrrentlntent deletes the rvord "state" and replaces it rvith the rvortl "r\utlrority" as the
lxrtll,tlrat is to encoru-age llrivatc antl public ilrstittrtions to entplol all Kcnl'ans.

'l'he Clomrrrittee aglced rvith the amendnrent.

On the proposetl anrendnrent to Section !9 to delete the rvord 'iolll " rvherevel it appears an<l

srrlrstitute therefirre the rvord "job.teekers", the (irlrtnrittee ol>sen'e<l that the anrt'ndnrent seeks

to align the provisions of'the Act to its object anrl prrrpose rrntler sectiort .3.

'l-hc Clornrrrittee agreed rvith the anrendrrrent.

lx

XI

x

-l-he (irnrnrittee rvas f.Lrrther lrriefLd on the Stakeholtler strbnrission on the Statllte La\\'
(Miscellaneous Anrenrlntents) 13ill, (National Assernbly Ilill No. 6t of'2o2lt.

'l'he Kcnya Larv Ilefilnr (irnrnrissiorr ackrrorvletlged that the anx'ndrlr('ntri seek to r-ectill'
inconsisterrcies anrl errors rvithin the Act to enslll'('cortsistency rvitlt tlre l)rir)cipal Act irnrl corrtlilrrrte
to lcgislative t lality irn.l 1,r t'cisiorr.

In addition, the (lentral ()r'ganiz.ation ot"l'rade Unions ((lO'l-U(K)) prolxrserl an anx'ndrr)ent to
Section lo or) the Clornpositiorr ol'the lloard. Houever, thc anrentlnrent is not a srrlr.ject ofanrt'ndnrent
Lrnrlel the Statrrtt.Larv (Miscellarre,ous Anrentlnrents) Bill,2o2.9 (National Asst'rnbly Ilills no. ri? of'
202s).

I laving consirleretl the llill and the srrbnrissions lirrm the stakeholtlcrs, the ('onrrnittee unanimously
atloptt'tl thc rel)ort on Statrrte Lau (Miscellaneorrs.,\nrentlnrents) Bill,2o2.9 (National ,\ssenrbly Ilills
rx). (;7 of'2o2.3), having lrcen ploposed by the I lon. N{uli Fabian Kyule, N{.1'. an<l secon<lt'd by llon.
Kagcsi Kivai l')rnest Ogesi, M.l'.

MIN. NO. 5zz NA/LABOUR/,zoqsl BRIEFING AND CONSIDERATION OF
SUBMISSIONS ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, (No.2)
(NATIONAL ASSEMBLY BILL NO 68. OF 2oss)

Ms. [iir>na WanjilLr, Lt'gal (irrrnsel, briefi'd the Cirnrlttittt:e (]n the Statute l,arv (Miscellaneorrs
Arnentlnrents) Ilill, (No. z) (National .t\ssenrbly Bill No. (,8 of'2o2.',) as fbllorvs;

t
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'l'he Statrrte Larv (i\{ iscellaneous Amendnrents) (No. z) Bill, (National Assenrl>ly Ilill No. os of'2o2s)
is a []ill sponsored by the Leader ol'Majolity l)alty rvhich seeks to nrakt' r'ariorrs anrendrnents to
Various statutes.

'I'he Bill l)roposes anrentlnrents to the Indrrstrial 1)'aining Act (Cap. 25?) and tht' lirnployment Act
(No. I I of'2oot).

-l-he Corrrnrittt'e rvas lrrieti'cl on the ploposetl anrenrlrnents and strbrttissiotts f'ot rrt thc stakeht>ldt'rs as

fbllou,s:
i. On the propr>serl arnenrlrnt:nt to Section 5l) (s) of'the Industrial -l'I aining Act (Oap. 2.97) to

deletetlreu,ortls',',/ifihdq"anrlsul>stitutetherefbrthervords"ninthdq,",theC.onrntittet'noted
that the arnentlnrent seeks to t:hange the period lbr remittance of'the training lt'vy to on ot'
befble tht, ninth tlay ot'thc firlkrrving nronth in oltler to align it rvith thc 1x:riotl rvithin rvhit:h
l'AYl.l tledrrctions are renrittt:rl to the Kcnva Ilcvenut'Arrthoritv.

In adrlition, the Kenya Larv Ilefolnr Conrnrission endorse<l tlre proposed anrenrlnrertt,
rccogniz-ing its intention to sinrplily the levy's adrninistration antl lt'soh'e inconsistencies u'ith
exrsting tax larv liling datcs.

-l'lrt' flornnrittee agletrl rvith the arnendntent.

I"Lrlther', the IJill seeks to anrentl Section s(:l) of'the linrployrnent .,\ct (No. t I of'2(x)t)to insr:r't
a nel paragraph irnnrediately afier paraglaph (ba)-

"(bb)tlrc National Intelligence Sentice."

'lht arrrt'nrlrrrer)t seeks to ex('n)l)t tht' National Intelligence Set vit:e f't'ottt tht' scol.rc of'
aPplication of the lirnployrnent Act (No. I I of'2(X);).

I-

rl

'l-hc Kt'nya I.as llefbrm (lournrission entlolsed the proposed anrenrlnrent, rcnsidering that
the National Intelligence Selvice is cstablishetl rrnder alticle 2!2 of'tllc Cotrstittttiott antl
section t.( t ) of'the National intelligence Selvice rvas establishetl as a st'crtrity olgan after tltt'
(,n a(:tn)el)t ofthe Iinrploynrent Act.

I lorvevt'r, the Conrnrittee proposed that arnendrnents to the linrployrnent Act (No I I of'2oor)
be rcjectcrl.

-l'he.irrstificatiorr is that Article 2 ! provitles fbl lirnitation ofI ights artcl litndattrental fieerlolns.
['araglaph (5) plr>r'itles:

"...a provisiorr in legislation nray linrit the application ol'the lights or litndantelrtal fi'eedonrs

in the lirllorving provisions t() I)el'sor)s serving in the Kenya Defence Forccs ot the National
Police Service-

Al trcle .91 - l)r'ivacy;
Al'ticle .9{i - I"r'eetlonr of'association:
r\rticle .9; -.r\ssernbly, dernonstration, picketing and petition;
Altitlc tl - [,irlx,rrr telatiotts;
Articlt'.!.3 - l'lcononric antl social rights; and

f) r\rticle-1,1) - Iligl)ts o[ arrestetl l)ersons."

a)
r)

c)
d)
e)

In adtlition, thc National Intelligence Service is established ttntlet' article
ConstitLrtion anrl section .l( t ) of the National intelligence Sen ice Act (No.
providt's that the selvice shall constitute of'disciplintxl civilians.

2-12 of the
2ri of' 20 l2)

J

7



The disciplined civilians are not covered under the limitation of rights and fundimentii
freedoms in article z+(5).

Therefore, there is a need to review section s(z) and align it to the Constitution ol'Kenya,
20lo.

Having considered the Bill and the submissions from the stakeholders, the Committee unanimously
adopted the report on Statute Law (Miscellaneous Amendments) (No.z) Bill, (National Assembly
Bills no. 68 of 9023), having been proposed by the Hon. Muli Fabian Kyule, M.P. and seconded by
Hon. Kagesi Kivai Ernest Ogesi, M.P.

MIN. NO. 578 NA/LABOUR/ 20931 ANY OTHER BUSINESS

No other business arose

MIN. NO. 579 NA/LABOUR/2023,: ADJOURNMENT/ DATE OF NEXT MEETING
There being no other business, the meeting was adjourned at twenty seven minutes to three o'clock
The next meeting will be held on notice.

(CHATRPERSON)
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