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THE CAPITAL MARKETS ACT

(Cap.485A)

IN EXERCISE of the powers under section l2(l)(d) of the
Capital Markets Act, the Cabinet Secretary for the National Treasury
and Planning makes the following Regulations-

THE CAPITAL MARKETS (INVESTMENT-BASED
CROWDFUNDING) REGULATIONS, 2022

PART I-PRELIMINARY

l. These Regulations may be cited as the Capital Markets
(Investment Based Crowding) Regulations, 2022.

2. In these Regulations, unless the context otherwise
requires-

"Act" means the Capital Markets Act;

"Authority" means the Capital Markets Authority established
under section 5 of the Act;

"cooling off period" means a contractual period within which an
investor can withdraw from a crowdfunding transaction without any
restrictions;

"crowdfunding" means the act of raising money from many
individuals or entities to either finance a project or business through a

crowdfunding platform;

"crowdfunding platform" means a website, internet based portal
or such other technological application, which facilitates interactions
between investors and issuers and other related interactions;

"crowdfunding platform operator" means an entity licensed by
the Authority to facilitate transactions involving the offer or sale of
investment instruments through a crowdfunding platform;

"custodian" means a bank licensed under the Banking Act and
appointed by the Crowding Platform Operator to receive and hold
funds raised through the crowding platform;

"investment-based crowdfunding" means crowdfunding in
exchange for shares, debt securities or any other investment instruments
approved by the Authority;

"investor" means any person or entity that seeks to make, or has
made an investment through a crowdfunding platform;

"investment instruments" means securities as defined under the
Act;

"issuer" means a company which issues the security or
investment instrument, which is hosted on the crowdfunding platform
for purposes of crowdfunding;

Citation.

Intcrprctation.

Cap.488.
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"key personnel" has the meaning assigned to it under the Act;

"liquid capital" means part of an entity's assets that it holds as

cash or assets that can easily be converted into cash;

"medium enterprise" means a company whose annual turnover
ranges between five million and fifty million Kenya shillings and
employs between fifty to three hundred employees;

"micro enterprise" means a company registered as such under the
Micro and Small Enterprises Act, 2012;

"retail investor" means an investor who is not a sophisticated
investor;

"small enterprise" means a company registered as such under the
Micro and Small Enterprises Act,20l2;

"sophisticated investor" has the meaning assigned to it under the
Act;

"start-up" means a company incorporated in Kenya that is newly
established or has not been in existence for more than ten years, which
is established for the sole purpose of developing an innovative and
scalable product or servicel

"trading facility" means system that facilitates the exchange of
crowdfunded investment instruments between parties; and

"trust account" means a bank account opened in trust by the
Crowdfunding Platform Operator for the benefit of the issuers and
investors and managed and monitored by the Custodian.

3. (l) These Regulations shall apply to an investment-based
crowdfunding platform established, maintained or operated in Kenya.

(2) A person shall be considered to be operating, providing or
maintaining an investment-based crowdfunding platform in Kenya
where-

(a) the platform is established in Kenya;

(b) the platform is located outside Kenya but actively targets
Kenyan investors as provided for under sub-regulation (3); or

(c) the key components of the platform when taken together are
physically located in Kenya even if any of its component
parts, in isolation, is located outside Kenya.

(3) For purposes of these Regulations, a crowdfunding platform
operator located outside Kenya shall be considered as actively targeting
investors in Kenya if the operator, or the operator's representative,
promotes crowdfunding activities either directly or indirectly in Kenya.

(4) A crowdfunding platform operator deemed to be actively
targeting investors in Kenya for purposes of these Regulations shall be
required to obtain a license from the Authority.

(5) In deciding whether there is direct or indirect promotion of
the crowdfunding activity, the Authority may take into consideration
the following activities-

No. 55 of 2012.

Application
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(a) advertising the crowdfunding platform, investment
instruments that are subject to the crowdfunding or the issuer
hosted on the platform in any publication or electronic media
in Kenya;

(b) sending direct mail to a Kenyan address or electronic
message to a person domiciled in Kenya marketing or
promoting the crowdfunding platform or activity; or

(c) direct or indirect solicitation through agents.

(6) Notwithstanding subregulations (l), (2), (3), (4) or (5), in
determining whether a crowdfunding platform is targeting investors in
Kenya, the Authority shall assess all relevant facts and circumstances
while taking into account the protection of investors and the integrity of
Kenya's capital markets.

PART II 
-THE CROWDFUNDING PLATFORM OPERATOR

4. (1) A person shall not establish, maintain or operate an
investment based crowdfunding platform unless that person is duly
licenced as a crowdfunding platform operator by the Authority.

(2) A person who contravenes sub regulation (l) commits an
offence and is liable to the penalty prescribed in section 34A of the Act.

5. A person who intends to be a crowdfunding platform
operator shall apply to the Authority for licensing in the form set out in
the First Schedule accompanied by the following documents-

(a) a certified copy ofcertificate of incorporation;

(b) evidence of its financial soundness and capital adequacy
confirming the financial position of the company including
audited financial statements, management accounts and
certified bank statements, where applicable;

(c) rules for the operation of its business setting out the planned
activities and conduct of its platform users;

(d) details of the organization structure and profiles of the
directors, management and other key personnel including
duly completed fit and proper forms as provided in the
Second Schedule;

(e) evidence of adequate human resources with adequate
knowledge and competence on crowdfunding business;

(f) a business plan that includes financial projections;

(g) detailed information of the crowdfunding website or
application to be used including system capacity and security
measures and evidence of its functionality;

(h) details ofplatform outsourcing arrangements, ifany;

(i) proposed procedures to verify the completeness, correctness
and clarity of the information of the issuer and investment
hosted on the platform;

Liccnsing
rcquircmnt.

Application for
liencc and
accompanying
documcnts.
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0) business continuity and disaster recovery plan:

(k) record keeping procedures including audit trail for daily
operations to meet emergencies;

(l) adequate risk management framework that includes details of
its fraud detection and prevention measures;

(m) the proposed standard offer document to be used;

(n) data protection policy in compliance with the relevant laws;

(o) policy on prevention of anti-money laundering and terrorism
financing;

(p) the application fees set out in the Third Schedule; and

(q) any other additional documents or information as the
Authority may require.

6. An applicant shall be eligible for licensing as a

crowdfunding platform operator, if that applicant-

(a) is a company limited by shares;

(b) has a minimum paid up share capital of Kenya shillings five
million; and

(c) has a minimum liquid capital of Kenya shillings ten million
or eight percent of its liabilities, whichever is higher.

7. The Authority shall license an applicant as a crowdfunding
platform operator if it is satisfied that the applicant-

(a) has complied with the licensing requirements set out in
regulation 5;

(b) has the capacity to operate an orderly, fair and transparent
market in relation to the securities or investment instruments
issued through its platform;

(c) has as its directors and key personnel determined as fit and
proper persons as prescribed under section 24A of the Act;

(d) has demonstrated that the platform to be used has the
adequate functionality, capacity and security measures
necessary for the conduct of its business;

(e) has demonstrated ability to manage any risks associated with
its business and operations;

(0 has demonstrated ability to take appropriate action against
any person in breach including directing such persons to take
any necessary remedial measures;

(g) has robust rules to guide operations of the crowdfunding
activities; and

(h) has sufficient financial, human and other resources for the
operation of its crowdfunding platform.

Eligibility for
I iccns ing.

Critcria for
liccnsinB.
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8. The Rules of the crowdfunding platform operator shall
provide for-

(a) criteria for on boarding its users including issuers and
investors;

(b) procedure for transfer of proceeds for each funding round
and monitoring of the proceeds;

(c) code of conduct and ethics for its users including misconduct
and proposed penalties;

(d) general obligations and liability ofits platform users;

(e) rules and procedure for their trading facility (if any);

(f) proposed communication policy;

(g) cyber security, backup systems and disaster recovery
mechanisms for the platform;

(h) protection of investors and public interest;

(i) promotion of fairness and transparency in the market;

CI) management of conflicts of interest that may arise including
disclosures to be made where the crowdfunding platform
operator or its employees participate in a crowdfunding
transaction;

(k) promotion of fair treatment of its platform users;

(l) resolution of disputes and provision for appeal to the
Authority;

(m) fees and associated costs to be charged to the crowdfunding
platform users; and

(n) any other matter as may be required by the Authority.

9. ( I ) The Authority shall, if satisfied that the applicant has met
all the requirements for licensing and upon payment of the fees set out
in the Third Schedule, grant a licence to operate as a crowdfunding
platform operator.

(2) The crowdfunding platform operator shall be required to pay
an annual regulatory fee as set out in the Third Schedule.

(3) A licence granted shall remain valid unless suspended or
revoked by the Authority as specified under regulation I l.

10, (l) The Authority shall not refuse to grant a licence without
first giving the applicant an opportunity to be heard.

(2) If the Authority, after hearing the applicant, refuses to grant a

licence, it shall communicate the decision to the applicant within
fourteen days of the decision, stating the grounds for refusal.

(3) An applicant aggrieved by the decision of the Authority may
appeal against such refusal to the Capital Markets Tribunal within
fifteen days of communication of the decision.

Rulcs for thc
opcration of busincss.

Grant of a liccnsc

Dcnial of grmt of
liccnsc.
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I l. The Authority may suspend, restrict or revoke a
crowdfunding platform operator's licence in accordance with sections
26 of the Act.

12. A crowdfunding platform operator shall not cease to operate
as such without prior thirty days' notice in writing to the Authority who
may impose any terms and conditions to ensure orderly cessation of
business of the crowdfunding platform operator.

PART III- CROWDFUNDING PARTICIPANTS

(A) Issuers

13. (l) A micro, small or medium enterprise incorporated in
Kenya with a minimum of two years' operating track record and a good
corporate governance record shall be eligible to raise funds through a
crowdfunding platform in exchange for the issuance of an investment
instrument.

(2) Despite sub-regulation (l), start-ups with a good operating
track record and a good corporate governance record shall be eligible to
raise funds through a crowdfunding platform.

14. (l) The aggregate amount that may be raised by an eligible
micro, small and medium enterprises or startup within a twelve months
period shall be a maximum amount of Kenya shillings one hundred
million.

(2) A crowdfunding platform operator may apply to the Authority
for a no-objection where an issuer seeks to raise more than the set
maximum amount within the given duration.

(3) The Authority may issue a no-objection to raise additional
funds subject to such conditions as may be imposed from time to time.

15. The entities listed below are prohibited from raising funds
through a crowdfunding platform-

(a) public listed companies and their subsidiaries;

(b) entities with a poor governance record;

(c) entities that intend to use the funds raised to provide loans or
invest in other entities; and

(d) any other entity as may be specified by the Authority.

(B) Investors

16. The following persons are eligible to invest in crowdfunding

investments-

(a) sophisticated investors; and

(b) retail investors subject to investment limits prescribed by the
crowdfunding platform operator but up to a maximum of
Kenya shillings one hundred thousand.

Suspcnsion,
rcstriction or
rcvmation of a

liccncc.

Ccssation of
busincss-
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PART IV- THE CROWDFUNDING TRANSACTION

17. Investment instruments allowed for purposes of
crowdfunding under these Regulations include shares, debt securities
including bonds or debentures or any other instruments as shall be
approved by the Authority from time to time.

18. (l) A crowdfunding platform operator shall develop a

standardized offering document for entities offering securities, which
shall have the disclosures set out in the Fourth Schedule and shall be
submitted to the Authority not later than forty-eight hours prior to
publication.

(2) The crowdfunding platform operator shall make available the
offering document through the crowdfunding platform to the investors
at least fourteen days before the commencement of the offer period.

(3) The issuer and the crowdfunding platform operator shall not
avail the offering document on any other communication medium other
than the crowdfunding platform on which the issuer intends to offer its
securities.

(4) A person who makes a false or misleading statement in form
or context in an offering document knowing the statement to be false or
misleading shall commit an offence and is liable to the penalties under
the Act.

19. An eligible issuer shall, in addition to any other obligations
that may be imposed by a crowdfunding platform operator-

(a) clearly outline, in the offering document, investors' rights
and ownership of the investment instruments to be issued;

(b) file a duly completed standardised offering document with
the crowdfunding platform operator for approval to
crowdfund on their platform; and

(c) provide the disclosures set out in the Fourth Schedule.

20. (l) The issuer shall determine and disclose in the offering
document-

(a) the period in which the offer shall remain open; and

(b) the threshold amount for the offer to be deemed a successful
offer.

(2) Where an issuer is unable to meet the prescribed minimum
threshold for the targeted amount, the offer shall be withdrawn and the
crowdfunding platform operator shall effect a refund of the monies to
the investors within forty-eight hours and the costs for such refunds
shall be fully borne by the issuer.

(3) Where an offer is withdrawn under sub regulation (2), the
issuer may only commence a fresh crowdfunding offering not earlier
than ninety days after the said withdrawal.

(4) Where the crowdfunding transaction is successful, the
crowdfunding platform operator shall make the funds available to the
issuer within five business days after the close of the offer.

Pcrmittcd invcstmcnt
instrumcnts.

Offcring dGumcnt.
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(5) The crowdfunding offer by the issuer shall include a

contractual right of a cooling off period allowing the investor to
withdraw an offer or agreement to purchase the investment instrument
by delivering a notice in the manner prescribed by the crowdfunding
platform operator within forty-eight hours from the date of investments
subscription, but no withdrawal shall be made after the close of the
offer period.

(6) The crowdfunding platform operator shall ensure that any
changes made to the offering documents prior to the close of the offer,
must be communicated to the investors and the investors shall be given
an opportunity to withdraw the investments within forty-eight hours of
such communication.

(7) Where an investor cancels the offer or agreement to purchase
investment instruments, all funds of the investor shall be refunded or
released within forty-eight hours of the request to cancel.

(8) A crowdfunding platform operator who does not comply
with the timelines provided in sub-regulations (5) will be liable to the
penalties specified under section 25A of the Act.

21. (l) The crowdfunding platform operator shall take
reasonable steps to ensure that the funds raised through its platform are
used for the stated purpose.

(2) An issuer who uses the proceeds for any other purpose other
than that stated or a purpose related thereto commits an offence and
shall be liable to the penalties prescribed under the Act.

22. A crowdfunding platform operator shall, in addition to any
other fees that they may charge for use of their platform, levy a

transaction fee as specified in the Third Schedule for each successful
crowdfunding transaction facilitated through its platform which amount
shall be payable and remitted to the Authority directly within thirty
days of such transaction.

23. (l) A crowdfunding platform operator is prohibited from-
(a) raising own funds through its own platform;

(b) offering investment advice;

(c) handling investor funds;

(d) promising a guaranteed return to investors; and

(e) promising a guaranteed outcome of the offer to the issuer.

(2) An issuer shall not host an offer concurrently on multiple
crowdfunding platforms.

PART V-TRADING FACILITY

24. (l) A crowdfunding platform operator may operate a trading
facility for the transfer of the crowdfunded investment instruments
originally offered on the crowdfunding platform.

(2) A crowdfunding platform operator providing such an
additional facility shall comply with the following requirements-

Usc of funds.

Transaction fccs.

Rcstrictions on
crowdfunding
platfom opcrator
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(a) have in place transparent rules and procedures for fair and
orderly trading on the crowdfunded investment instruments;

(b) inform its platform users on the nature of the facility,
including applicable fees;

(c) provide prospective investor(s) intending to buy the
investment instruments availed on the facility with
information that was availed to the earlier investors and
information on the performance of the investment availed on
the facility; and

(d) ensure that the prospective investor(s) affirms to the risk
acknowledgment form under regulation 29.

(3) The Cabinet Secretary shall formulate such rules as may be
required to regulate such trading activities.

PART VI- DUTIES OF A CROWDFUNDING PLATFORM
OPERATOR

25. A crowdfunding platform operator shall-
(a) discharge its duties as required by these Regulations in

relation to a crowdfunding transaction;

(b) communicate to investors any material changes to an issuer's
proposal.

26. (l) Every crowdfunding platform operator shall disclose and

display on its platform relevant information relating to the
platform and its use, including-

(a) how the platform operates;

(b) users rights and responsibilities;

(c) eligibility criteria for prospective issuers and investors;

(d) investor education materials;

(e) complaint handling and dispute resolution procedures;

(f) disclaimers and limitation of liability, highlighting the
platforms legal liability for damages incurred by its users;
and

(g) related fees and charges for using the platform.

(2) In addition to the requirements set out in sub-regulation (l), a

crowdfunding platform operator shall undertake-

(a) to establish custodial arrangements as required by these

Regulations;

(b) to monitor and ensure compliance of its rules;

(c) to take reasonable steps to prevent fraud and ensure
compliance with these Regulations and relevant laws;

Rcquircments for thc
cmwdfunding
platfom opcmtor.
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(d) to maintain a register and records of all investors and issuers
including details of the management of all issuers and details
of investor holdings;

(e) to avail any relevant document or information to the investor
upon request;

(0 to notify the Authority immediately of any material changes
that may occur during operations which would affect its
authorization and licensing;

(g) to comply with continuous reporting obligations as specified
by these Regulations; and

(h) to perform any other obligation as may be required by these
Regulations or the Authority.

27. A crowdfunding platform operator shall disclose all risks
associated with the crowdfunding investment which includes
isf616a1i66 6n-

(a) risk warning on investing through the platform;

(b) restrictions on the ability to cancel the investmcnt; and

(c) any other appropriate risk disclosures.

28. (l) A crowdfunding platform operator shall prominently
display a cautionary statement-

(a) to all visitors to the site of the home page of the platform;

(b) to every investor, on the subscription landing page of the
issuer; and

(c) on all application forms for investing through the platform.

(2) The cautionary statement should caution and advise investors
that-

(a) investing in the issuers hosted on the platform may be high
risk investment;

(b) investors must be in a position to bear the risk associated
with the loss of investment without undue hardship; and

(c) investors must read the information carefully and may seek
independent financial advice.

29. (l) A crowdfunding platform operator shall require each
investor to affirm to a risk acknowledgement form, prior to acceptance
of the offer, in which the investor affirms that the investor-

(a) understands that the proposed investment is a risky
investment;

(b) has ability to absorb the complete loss of the amount
invested;

(c) understands that they may not be able to sell the securities,
or investment instruments;

Obligations on risk
disclosurcs.

Cautionary
slatcmcnt.

acknowlcdgcmcn!
fom.

Risk
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(d) has been provided with the required disclosures for the offer;
and

(e) understands that crowdfunding investments are not covered
by the Investor Compensation Scheme under the Act.

(2) The information in the risk acknowledgment form shall be
provided in a manner that is clear and easily understood by all
investors.

(3) The information in the risk acknowledgment form shall be
written in such a manner as to be capable of being read with reasonable
ease by the investor.

(4) The crowdfunding platform operator shall obtain and retain
the self-declared risk acknowledgement forms from the investors prior
to them investing on a crowdfunding platform.

30. (l) A crowdfunding platform operator shall carry out due
diligence on prospective issuers and investors intending to use its
platform.

(2) The scope of the due diligence exercised by the operator shall
include taking reasonable steps to-

(a) conduct background checks on the issuer and investor;

(b) determine the level of sophistication of the investor;

(c) conduct fitness and probity checks on the directors and
management;

(d) interrogate the information in the issuer's disclosure
documents lodged before they are made accessible to
investors through the platform;

(e) ensure their compliance with anti-money laundering rules in
place; and

(Q ensure compliance with the disclosure requirements.

31. (l) A crowdfunding platform operator shall appoint a

custodian to hold in trust any funds raised through the platform.

(2) The custodian shall establish and maintain a separate trust
account for each funding round on its platform with a financial
institution duly licensed and approved by the Authority as a custodian.

32. The duties of a custodian shall include-

(a) opening and maintaining a segregated account in the name of
each issuer for the exclusive benefit of each issue; and

(b) conducting any other duty as shall be guided by the
crowdfunding platform operator or the Authority.

33. A crowdfunding platform operator-

(a) shall establish appropriate safeguards for ensuring the
integrity of the information received and published;

Duc diligcncc.

Opcmtion of trust
account-

Dutics of a

custodian.

Data protcction md
privacy.
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(b) shall ensure security and confidentiality of information
collected from both the issuers and investor to facilitate a
crowdfunding transaction;

(c) shall maintain reliable and secure operating systems;

(d) shall install and ensure the operation of suitable backup
facilities;

(e) shall develop and implement a written identity theft
prevention program;

(0 shall provide detailed information on the data privacy rights
of users and a description of the technical and organizational
security measure taken to ensure integrity and confidentiality
of the data; and

(g) shall comply with the Data Protection Act, 2019, to the
extent applicable.

34. (l) A crowdfunding platform operator shall keep a copy of
all relevant documents, including-

(a) a detailed list of all the issuers and investors;

(b) evidence of individual holdings ofeach investor;

(c) a record of past and present holders ofl the crowdfunded
investments and their holdings; and

(d) a transfer journal or log recording the transfer of the
crowdfunded investments.

(2) All records shall be kept for a period of at least seven years
from the date which the information was lodged in the portal.

35. (l) A crowdfunding platform operator shall on a monthly
basis report and provide information to the Authority on-

(a) details of the issuers and amounts raised through its
platform;

(b) statistics on investor profiles and investment trends;

(c) a quarterly monitoring report on the use of proceeds; and

(d) any other information as the Authority may require from
time to time.

(2) A crowdfunding platform operator shall submit to the
Authority-

(a) on a quarterly basis ntanagement accounts for each quarter;
and

(b) audited annual accounts within four months following the
end of its financial year.

PART VII-GENERAL PROVISIONS

36. The Authority may carry out inspections on a
crowdfunding platform operator or on any of its facilities satisfy itself

No.24 of20l9.

Rccord kccping.

Continuous
rcponing.

Inspcctions.
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as to the integrity ofthe platform, financial soundness and stability, risk
management and its control systems. '

37. Any person who contravenes the provisions of these
Regulations for which no penalty is provided, that person shall be
liable, upon conviction, to the penalty specified under section 34A of
the Act and general damages where applicable, for any loss occasioned
to the other party.

38. A crowdfunding platform operator shall comply with-
(a) the Capital Markets (Conduct of Business)(Market

Intermediaries) Regulations, 201 I ;

(b) the Capital Markets (Corporate Governance) (Market
Intermediaries) Regulations, 201 1 ;

(c) the Guidelines on the Prevention of Money Laundering and
Terrorism Financing in the Capital Markets; and

(d) any other existing capital market laws and Regulations to the
extent applicable except where expressly exempted by the
Authority.

39. (l) Any person operating an investment-based
crowdfunding platform or holding itself out as a crowdfunding platform
operator prior to the commencement of these Regulations shall obtain a

license within twelve months after the commencement of these
Regulations.

Offencc.

Applicabiliiy of
capital markcts laws.

LN. No.145/201 I

LN. No. 1441201 I

Transition provision
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FIRST SCHEDULE (r. 5)

APPLICATION FORM FOR A LICENCE TO OPERATE AS A
CROWDFUNDING PLATFORM OPERATOR

Application is made for a Crowdfunding Platform Operator license under the Capital
Markets (lnvestment Based Crowdfunding) Regulations, 2022 and the following
statements are made in respect thereof:

Note:

( a ) If space is insufficient to provide details, please attach annexure(s).

(b) Any annexure(s)should be identified as such and signed by the signatory
of this application.

Information provided should be as at the date oJ the application or renewal.

INFORMATION ON THE APPLICANT

l. Name of company

2. Registered Office

3. Date of lncorporation ....

4. Address

5. E-mail

5. Location of Principal Office...

Telephone number of principal office.

Branch offices (if any)

Details of Branch Offices......

INFORMATION ON THE APPLICANT'S BUSINESS

7. State the exact nature of the activity to be carried on which obliges the
applicant toapply for a licence from the Capital Markets Authority

8. Information on the business model (please attach a business plan if necessary)

Description of the internal controls to secure the integrity of the business (e.g.
management, Data Protection, IT security, control mechanisms for compliance w
investor protection requirements)

10. Evidence and details of the platform (e.g. ownership, readiness for use)
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OWNERSHIP STRUCTURE, DIRECTORS AND OTHER KEY PERSONEL

Fit and proper: Your directors and senior managers must be fit and proper
persons to hold their respective positions.

Capability: Your organisation must have the right mix of people with the
right skills and experience, in the right roles, to monitor your licensed
business properly and effectively.

Financial resources: Your organisation must have adequate financial
resources to effectively and efficiently run the business.

I 1. Details of capital structure:

(a) Nominal capital (KSh.)

(b) Number of shares ...

(c) Paidup capital (KSh.)..

( d ) Liquid capital (KSh.).

12. Shareholders (please attach a list showing the following details)

Name Address and telephone
number

lNumber

ofshares held

13. Directors (please attach a list with the following details)

Nante Identity
Cardl
Passport

nuntber

Date oJ

Appointment

Date of
birth

Pernrunent

address and

telephone

nuntber

Acadenicor
ProJessional
qualification

Nunfier o!
shares held

in the

contpany

l4 Company Secretary (details)

i. Name...

ii. Address.......

iii. Institute of Certified Secretaries of Kenya Registration No.
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I 5. Details of the Chief Executive Officer and other Key personnel (please attach a
list with the following details)

Name Identity
Card/
Passport
number

Date of
Appointment

Date of
Birth

Permanent
address &
telephone
number

Academic

or

Professional
qualification

Number of
sharesheld
in the
company

16. Profile of the persons listed in note I 2

Name Post Qualifications Experience

OTHER PARTICULARS ON THE KEY PERSONEL OF THE APPLICANT

17. Particulars of other directorship(s) of the directors and secretary

I8. Particulars of shares held by directors or secretary in other companies

19. Has the applicant or any of its directors, secretary or members of
senior management at any time been placed under receivership,
declared bankrupt, or compounded with or made an assignment for
the benefit of his creditors, in Kenya or elsewhere? Yes/ No. If 'yes',
give details

20. Has any director, secretary or senior management of the applicant
been a director ofa company that has been:

a) denied any licence or approval under the Capital Markets Act
or equivalent legislation in any other jurisdiction: Yes/No.

If Yes, give details.
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b) a director of a company providing banking, insurance, financial
or investment advisory services whose licence has been
revoked by the relevant authority? Yes/No.

If Yes, give details.

c) subjected to any form of disciplinary action by any professional
body of which the applicant or any of its director was a

member? Yes/ No.

If yes, give details.

21. Has any court ever found that the applicant, or a person associated
with the applicant was involved in a violation of the Capital Markets
Act or Regulations thereunder, or equivalent law outside Kenya? Yes
/ No.

If 'yes', give details.

22. Is the applicant and/or a person associated with the applicant now the
subject of any proceeding that could result in a 'yes' answer to the
above question (21)'! Yes/No.

If'yes,' give details.

23. (l) Is the applicant, or any shareholder, director or the secretary of the
applicant, a member or director of a member company of any
securities or derivatives exchange or any over the counter platform?
Yes/ No.

If 'yes', give details.

(2) Have any of the above persons been -

a) refused membership of any securities or derivatives
organization? Yes / No.
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If 'yes', give details

b) expelled from or suspended from trading on or
membership of any securities orderivatives organization or
any over the counter platform? Yes/No.

If'ycs' give details

c) subjected to any other form of disciplinary action by any
stock/securities or derivatives exchange?

Yes/1.{o.

If 'yes', give details.

REFERENCE

24. Businessreferences:

Name Address Telephone number(s) Occupation

25. One bank reference, (where the applicant is a bank the reference
shall be given by another bank independent of the applicant

ADDITIONAL INFORMATION

26. Any other additional information considered relevant to this application

We......... ..(Director)

.....(Director) and
.. (Secretary)

declare that all the information given in this application and in the attached
documents is true and correct

Datedthis ..,...dayof...... 20......

::::: ) Direc,or
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..) Director

.) Secretary

Secretary Note:

l. The following shall be submitted with the application for a licence:

a) articles of association

b) certificateofincorporation

c) Business plan complying with the relevant capital markets laws

d) Detailed rules of operation of the business

e) Risk management plan

0 A copy of the platform's terms and conditions

g) a declaration by persons authorized as prescribed to accompany the application
form

h) any other document(s) referred to under these Regulations

i) an application fee of Ksh. 10,000.
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SECOND SCHEDULE (r. 5(d))

FIT AND PROPER FORM FOR INDIVIDUALS WHO ARE OR ARE PROPOSING
TO BECOME DIRECTORS OR KEY PERSONNEL OF THE CROWDFUNDING

PLATFORM OPERATOR.

COMPANY

Name of Applicant Company

PERSONAL INFORMATION OF THE KEY PERSONNEL

Full names (Including former surname(s) and /or forenames by which you may have
been known):

ID/Passport number:

Please state the capacity in which you are completing this form (i.e. as a director or
key personnel)

Please state your full title and describe the particular duties and responsibilities
attaching to the position(s), which you hold or will hold.

If you are completing this form in the capacity of director, indicate whether, in your
position as director, you have or will have executive responsibility for the management
of the applicant's business.

In addition, please provide a copy of your curriculum vitae.
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Place and date of birth

Citizen of:

Resident of:

business
address

Present residential
address:
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ACADEMIC AND PROFESSIONAL RECORD

Professional & academic qualifications (starting with highest qualification)

Special awards or honors (rf any)

Membership in professional organizations
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Occupation or employment (Present or most recent and for the past ten years) Note
to include the dates, Name & business of employer and positions held.

L
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Bodies corporate (other than the applicant) where you are now an, officer, sharcholder,
or manager? Give relevant dates.

Bodies corporate other than the applicant and those listed above where you have been a

director, shareholder, controller or manager at any time during the last l0 years. Give
relevantdates:
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Past and present business affiliations (direct and indirect); Nature of affiliation (That is,
director, officer, share Inclusive date holder with l0?o and above (month and year):

Nature of business: From: To:

Do any of the above business affiliations maintain a business relationship with the
institution? If so, give particulars:

Family group: Business affiliation (State name of business and nature of affiliation i.e.
director, officer, significant shareholder. Also indicate the nature of the family group
member's relation to the Applicant. Alamily group ntentber can be a spouse, parent,
sibling, child, father-in-law, son-in-law,daughter-in-law, mother-in-law, brother-in-
law, son-in-law, grandchild or spouse of a grandchild).



l4l8 Kenya Subsidiary lz gislation, 2022

P R O B TTY, C O M P ET EN C E AND SO UNDNESS O F J U D G E M ENT

Have you, in Kenya or elsewhere, been dismissed from any office or employment, or
been subjected to disciplinary proceedings by your employer or barrcd from entry to any
profession or occupation? If so give particulars:
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Has an adverse finding been made against you at any time preceding the date of this
questionnaire in any civil or criminal proceedings by a court of law (whether in the
Republic of Kenya or elsewhere) in which you were found to have acted fraudulently,
dishonestly, unprofessionally, dishonourably or in breach of a fiduciary duty. If so give
particulars:

Have you at any time preceding the date of this questionnaire been found guilty by any
professional or financial services industry body (whether in the Republic of Kenya or
elsewhere) of an act of dishonesty, negligence, incompetence or management. If so give
particulars:



t420 Ke nya Subs id iary Le g is lation, 2022

Have you at any time preceding the date of this questionnaire been denied membership
ofany body on account ofan act ofdishonesty, negligence, incompetence or
mismanagement? If so give particulars:

Have you at any time preceding the date of this questionnaire been found guilty by any
regulatory or supervisory body (whether in the Republic of Kenya or elsewhere), or has
an authorization to carry on business been refused, suspended or withdrawn by any such
body on account of an act of dishonesty, negligence, incompetence or mismanagement
by yourself? If so give particulars:

Have you at any time prior to the date of this questionnaire been disqualified or
prohibited by any court of law (whether in the Republic of Kenya or elsewhere) from
taking part in the management of any company or other statutorily created, recognized or
regulated body, irrespective of whether such disqualification has since been lifted or not?
If so give particulars:
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DILIGENCE WITH RESPECTTO THE PROPOSED ROLE

Would you confirm that if appointed as a director of the Company that you will
undertake your role diligently, in accordance with the duties ofa director under the law
and that you will do so without reservation? If so give particulars:

Are there any reasons, which might impair your ability to undertake your role diligently?
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WHETHER ITVTERESTS OF CUSTOMERS MAY BE THREATENED BY VIRTUE OF
PAST COTWrcTIONS OR OFFENCES

Have you at any time preceding the date of this questionnaire had any judgment
(including a finding of fraud, misrepresentation or dishonesty) given against you in
any civil or criminal proceedings, in the Republic of Kenya or elsewhere or are there
any proceedings now pending which may lead to such judgment? If so give
particulars:

Have you at any time preceding the date of this questionnaire had any judgment
(including a finding of fraud, misreprcsentation, misappropriation of funds, manipulation
or securities/market transactions, dishonesty) given against you in any civil or criminal
proceedings, in the government of Kenya, Africa or elsewherc or are any proceeding
now pending which may lead to such judgment? If so give particulars:



Kenya Subsidiary Legislation, 2022 r423

Have you at any time preceding the date of this questionnaire knowingly or negligentll
aided or abetted other persons in the breaching of any laws, regulations, exchange rules

and/or codes of conduct? If so give particulars:

Have you at any time preceding the date of this questionnaire been the subject of any
investigation or disciplinary proceedings by any regulatory authority (whether in the
Republic of Kenya or elsewhere) or exchange, professional body or govemment body or
agency. If so give particulars:

CONTRAVENTION OF LAWS DESIGNED TO PROTECT MEMBERS OF THE PUBLIC

Have you at any time preceding the date of this questionnaire ever been found to have
contravened the provision of any law designed for the protection of members of the
public against financial loss due to dishonesty or incompetence of, or malpractice by,
persons engaged in transactions with marketable securities? If so give particulars:

Have you at any time preceding the date of this questionnaire ever been a controlling
shareholder, director of a company or member of a corporation or been involved in any
business which has been found to have contravened the provision of any law designed
for the protection of members of the public against financial loss due to dishonesty or
incompetence of, or malpractice by, persons engaged in transaction with marketable
securities? If so give particulars:
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A QU ID AT I O N O R STATWO RY MAN AG EMENT

Have you ever been a director of a brokerage firm that has been liquidated or has beet,
under liquidation or statutory management?

Has any entity with which you were associated as a director, shareholder or manager in
any country made any compromise or arrangement with its creditors, been wound up or
otherwise ceased business either while you wer€ associated with it or within one year
after you ceased to be associated with it?

I M P RO P ER B US/NESS P RACT I C ES

Have you ever taken part in or been associaled with any business practice that is
fraudulent, prcjudicial or which otherwisc could be viewed to have discredited your
methods of doing business? If so give particulars:
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Have you ever taken part or been associated with any other business practice as would,
or have you otherwise conducted yourself in such a manner as to cast doubt on your
competence and soundness ofjudgment? If so give particulars:

AD D IT I O N AL I N F O R M AT I O N

Capital Markets Authoriry whtch may have an impact on the evaluation by the Authority
your good character, integrity, suitability or otherwise for the position(s) heldlto he

If so give particulars (The omission of material facts may represent the provision

wltich should be brought to the attention olyou have any

mis leadin g information )

standing who would be able to provide a reference on your personal
integrity. (The referees must not be related to you, and should have known

for at least three years)

positions of three individualsthe names, addresses, telephone
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CONFIDENTIALITY

The information given in response to this questionnaire shall be kept confidential by the
Authority except in cases providedfor by law.

DECI.A,RATION

I am aware that it is an offence to knowingly or recklessly provide any information,
which is false or misleading. I am also aware that omitting material information
intentionally shall be construed to be an offence and may lead to rejection of my
application.

I certify that the information given above is complete and accurate to the best of my
knowledge, and that there are no other facts relevant to this application of which the
supervisory authority should be aware.

I undertake to inform the Authority of any changes material to the applications, which
arise while the application is under consideration and after taking up of the relevant post.

Name:

Signature:

Dated:

Witnessed before me:

Signed:

Sworn at
20

i this day of

Before me;

Commissioner for Oaths

I

)
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THIRD SCHEDULE (n. s(p), 9(l)&(2) nd22)

APPLICABLE FEES

(a) Application, Licensing and Annual Regulatory fee

Application fee Ksh. 10,000/-

Licensing fee Ksh. l@,000/-

Annual regulatory fee Ksh. 100,000i-

(b) Other fees

A transaction fee of 0.l5Vo of the value of the amount raised in each
crowdfunding round facilitated through the platform.
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FOURTH SCHEDULE (rr. 18(l) & l9(c))

MINIMUM DISCLOSURE REQUIREMENTS TO BE CONTAINED IN THE
OFFERING DOCUMENT

l. The investor:

(a) Warning to investors.

(b) Key information of the investors including contact details and details of
key personnel (if a body corporate).

2. The Issuer

(a) Key information on the issuer.

(b) Ownership and capital structure.

(c) The nature of its existing or proposed business and business plan

(d) Issuer's source of revenue (if applicable).

3. Information on the crowdfundi4g

(a) Amount to be raised.

(b) Minimum amount that must be raised to consider the funding round
successful.

(c) Maximum amount to be raised in a funding round subject to the prescribed
Iimits.

(d) Price of the investment.

(e) Nature of the investment.

(0 Term of the investment

(g) Description of activity to be financed.

(h) The offer period.

(i) Offer timetable.

0) Transfer method of the amounts raised.

(k) Associated costs of the fund raising.

0) Any guarantees.

(m) Detailed schedule on the use of proceeds.

t
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4. Financials

(a) Two years audited financial statements (where applicable).

(b) Corporate governance structures.

(c) Financial ratios such as, solvency, profitability, efficiency and liquidity
ratios.

(d) Schedule of outstanding debts including bank loans or any other off-
balance sheet liabilities.

(e) Financial projections for 3 years including any assumptions.

(f) Any other relevant financial information.

5. Other information

(a) Rights and obligations of the issuer, investor and crowdfunding platform
operator.

(b) The custodian to provide the safekeeping services, the nature and terms
and conditions of those services.

(c) Conditions and warranties.

(d) Risks and risk mitigation measures.

(e) Material contracts, trademarks, licenses.

(f) Litigation history including ongoing court cases.

(g) Description of fees applicable to the crowdfunding platform operator.

Made on this 27th Ju.ly,2022.

UKUR YATANI KANACHO,
Cabinet Secretary for the National Treasury and Planntng.

pt



EXPLANATORY MEMORANDUM ON THE CAPITAL MARKETS (INVESTMENT-
BASED CROWDFUNDING) REGULATTONS, 2022.

GAZETTE NO: Vol. CXXIV-No.206

PART I

Statutory Instrument: Capital Markets (Investment-Based Crowdfunding) Regulations,2022

Parent Act: Capital Markets Act, Cap 485A.

Enacted Pursuant to: Section 12 (l) (d) of the Capital Markets Act.

Name of the Ministry: The National Treasury.

Gazettetl on: 7th October 2022.

PART II

1. Purpose of Statutory Instrument

Crowdfunding is the collection of funds from the population at large (the crowd) through a
technological platform. As consideration, the crowd may receive different tangibles or intangibles,

depending on the crowdfunding model.

Noting the different models of crowdfunding, investment-based crowdfunding is the type where

issuers (fundraiser) raise money from the crowd by issuing either shares or a debt instrument and

where the investors (the crowd) give money albeit with an expectation for a financial return on

their investment.

In a typical crowdfunding transaction, the platform owner links the issuers and the investors

through its platform to enable the crowdfunding activity to take place. The issuers are usually
charged a fee to allow them to issue their products in exchange for a consideration at a fee and in
return, the platform operator is expected to provide a secure service. After a successful funding
round, the platform operator facilitates the transfer of money to the issuer within an agreed period

and in the event of a failed funding round, the money collect is refunded to the investors and the

issuer is then only allow to attempt another funding round after the expiry of a particular period.

2. Legislative Context

The Draft Capital Markets (lnvestment-Based Crowdfunding) Regulations, 2022 are made

pursuant to section 12 (l) (d) of the Capital Markets Act, Cap 485A Laws of Kenya (the Act),
which empowers the Authority through the Minister to issue regulations to guide on the operations

of any other persons not provided for under the existing capital markets laws dealing with capital

market instruments to enable it to fulfill its objectives under the Act.



In cognisant of the fact that investment based crowdfunding activities fits within the broader

context of 'offering of securities to the public' with regards to its form, the Authority now seeks

to regulate this practice by licensing the crowdfunding platform operator and providing for both

the issuer(s) and investor(s) pursuant to its powers under section 12 A as read with section 30A
of the Capital Markets Act.

Specifically, the regulation shall provide fbr this peculiar oflering of securities to the public by

regulating such activities in Kenya. It shall apply to an investment-based crowdfurrding platfonn
established, maintained, or operated in Kenya falling within the context of regulation 3(2). The

framework will primarily tbcus on the platfbrm operator (the licensee) and place a duty upon them

to 'supervise' its users i.e., issuers and investors through its rules, which shall be approved by the

Authority at the point of licensing. It further set out the eligibility for investors and provide for the

issuers by also setting out their eligibility criteria, fundraising limits, and disclosure requirements.

The regulations limit its applicability to issuers who fits within the scope of small, micro, and

medium enterprises (MSMEs) and Startup Companies in need for capital. This is to give them an

opportunity to leverage on the capital markets to acquire financing.

The regulations are divided into the following parts:

Part I on thc preliminary: Provides for key terms and scope of application of the regulations.

Part II on the crowdfunding platform operator: Provide for the licensing requirements for
crowdfunding platform operator, grant and denial of a license. Also, provides for the details of
rules of the operator.

Part III on the crowdfunding participants: Provides for both the issuers and the investors,

fundraising and investment limits.

Part IV on the crowdfunding transaction: Provides tbr the requirements for issuers and

investors, crowdfunding transaction, prohibitions and use of proceeds.

Part V on duties of the crowdfunding platform opcrator: Provides for general duties e.g.

investor education, disclosures, compliance, maintenance of registers, obligation on risk
disclosures and due diligence, operation of a trust account, data protection and privacy and

continuous reporting obli gations.

Part VI on the trading facility: Allows a platfbrm operator to maintain such a facility to enable

the trading and exchange of crowdfunded securities for liquidity purposes and provides for the
requirements thereof.

Part VII on general provisions: Provides for inspection of the platform of the crowdfunding
platform operator, compliance with other applicable of laws and regulations and transition.



Part VIII contains a list of various forms and additional information under the schedules

3. Consultation

The draft regulation was taken through a series of both internal and external consultation during

the drafting phases. Internally, it underwent several reviews at the departmental and committee

levels before its publication to the public. Externally, the draft regulations were exposed to the

public for 30 days, which ended on 1 lth August 2021 which period was extended for a further 14

days to allow for additional input.

The public participation was done in compliance with article 10 of the Constitution and the

Statutory Instruments Act.

The Comments received were reviewed and considered in the refinement of the regulation to

provide the final draft.

4, Impact

The regulation will have the following impact on the economy and the people: -

4.1 The Impact on Fundamental Rights and Freedoms

The crowdfunding regulation neither has a direct impact nor negatively affect the fundamental

rights and freedoms under the Constitution. Contextually, the regulation upholds the right to a fair
administrative action, the fair treatment of all parties in crowdfunding by balancing their rights

versus obligations and preserves Kenya's capital markets integrity by promoting transparency and

accountability through the disclosure-based approach.

It also upholds consumer rights by ensuring that investors are well informed of all the details of
their choice of investments before and after committing.

4.2 Economic impact on the Private Sector

The regulations require the licensing of entities seeking to operate as platform operators and

payment of a licensing, annual regulatory renewal fee and a transaction fee as provide thereunder.

Although this may be seen as an increase in the cost of doing business, the fees are however

affordable in the light of the platform operator's capacity and are meant motivate legal compliance,

enable the Authority expand its supervision capacity, fund investor education, market development

and industry capacity.

4.3 Economic impact on the Public Sector

The regulation allows the platform operator to charge a fee to its platform users. This appreciates

the uniqueness of crowdfunding transactions and enables platform operators who are also in
business preserve the integrity of their platform by offering quality services



To balance out this right versus that of the public, the regulation requires disclosure of such and

related fees and additional disclosures on the prospective issues to enable the investing public
exercise their right to discretion from an informed perspective.

Impact Assessment

The regulation presents a new mode of financial intermediation and alternative financing by
connecting issuers to investors via electronic platforms. This provides micro, small and medium
enterprises and Startups with an alternative fbr raising funds through the capital markets. It also
promotes market integrity by requiring the licensing of platform operators, compliance with
disclosure requirements and a balance between the rights of the issuers and investors.

5. Monitoring and review

Upon gazettement, implementation of the Regulation will be done through the approval and

supervision processes. The framework requires the licensing of platform operators, continuous
disclosures, and inspection of the licensed entity to ascertain its compliance to the framework and
other applicable laws.

6. Contact

The Cabinet Secretary

The National Treasury & Planning
Harambee Avenue, Treasury Building,
P.O Box 30007-00100

Nairobi

Tel. +254 20 2252299

Website: https ://www.treasurv. go. ke
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THE CAPITAL MARKETS ACT (CAP 485A)

lnvestment based crowdfunding is one of the more compelling and promising financial technology innovations
that provides a source ofalternative finance through the capital markets. lt allows rtart-ups a nd growing business-
es that are unable to raise capital through existing securities issuances to raise money from members of the public
through technological portals (crowdfunding platforms) to help finance or re-finance their activities.

ln recognition of the inclusive role that investment based crowdfunding plays, the Authority pursuant to Section
rz(r) (d) of the Capital Markets Act, CAP 485A has developed draft lnvestment Based Crowdfunding Regulations
to facilitate businesses in Kenya seeking to leverage on this type offinancing to fund their activities.

The draft regulations require all investment based crowdfunding transactions to take place on platforms run by
licensed intermediaries , require disclosures of information and permit businesses to raise funds up to the
prescribed maximums.

ln accordance with Section :.2A(3) ofthe Capital Markets Act, the Authority now invites stakeholders and the
general public to submit comments on the proposed Regulations on lnvestment Based Crowdfunding available
on www.cma.or.ke.

Kindly submit your comments by u August zou r to:

The Chief Executive
Capital Markets Authority

P.O. Box 748oo-oozoo Nairobi

3'd Floor, Embankment Plaza
Longonot Road, Upperhill

Email: comments@cma.or.ke
Website www.cma.or.ke

PUBLIC NOTICE

REOUEST FOR STAKEHOLDER AND PUBLIC FEEDBACK ON
THE DRAFT CAPITAL MARKETS

(l NVESTM ENT BASED CROWDFU N Dl NG) R EG U LATION S zozr.
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