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PRELIMINARIES

Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under standing order 228 of the Senate Standing Orders and is mandated 'to consider

all matters relating to constitutional alfairs, the organisation and administration of law

and justice, elections, promotion of principles of leadership, ethics, and inlegrity;

agreements, treaties and conventions; and implementation of lhe provisions of the

Conslitution on human rights''

Membership of the Committee

The Committee is comPrised of -
l) Sen. Wakili Hillary Kiprotich Sigei, MP

2) Sen. Raphael Chimera Mwinzagu, MP

3) Sen. Fatuma Adan Dullo, CBS, MP

4) Sen. William Cheptumo Kipkiror, CBS, MP

5) Sen. Hamida Ali Kibwana, MP

6) Sen. Catherine MuYeka Mumma, MP

7) Sen. Veronica W. Nduati, MP

8) Sen. Karen Njeri NYamu, MP

9) Sen. Andrew Omtatah Okoiti, MP

- Chairperson

- Vice-Chairperson

- Member

- Member

- Member

- Member

- Member

- Mernber

- Member

llt

The Minutes of the Committee in considering the Petition by Mr' Laban Omusundi

concerning the enactment of a clause in the electoral laws to ensure that all nominated

Members of County Assembly (MCAs) are voters and residents of the respective

counties, are attached to this Report as Annex 1.



FOREWORD BY THE CHAIRPERSON

Honourable Speaker,

The Petition by Mr. Laban omusundi proposing the enactment of a clause in the
electoral laws to ensure that all nominated Members of County Assembly (MCAs) are
voters and residents of the respective counties was reported in the Senate on
wednesday, 4'h october, 2023, following which it was committed to the Standing
Committee on .lustice, Legal Affairs and Human Rights for consideration.

Honourable Speaker,

Upon committal of the Petition to the Committee, the Committee invited the Petitioner
who presented his arguments before the Committee, after which it invited responses and
submissions from key stakeholders who the Committee felt would enrich its
consideration of the Petition.

Following this call, the committee received submissions from the Independent
Electoral and Boundaries Commission, the Office of the Registrar of Political Parties,
Political Partics Liaison committee, Kenya Law Reform Commission, Council of
Govemors, and CoLurty Assemblies Forum. Arising from these interactions, the
Committee adopted its findings and recommendations, which are set out at chapters
Three and Four of this Report.

Notably, the cor.nrnittee observed that while it would not be appropriate to place
requirements that would be deemed too restrictive and which would run counter to the
principles in the Constitution and electoral laws, it was equally important that
nominated MCAs have a level of connection with the concemed county, so as to
effectively participate in the work of the Assembly and in representation of the interests
for which they have been so nominated.

Consequently, the Committee proposes the amendment of section 34 of the Elections
Act (No. 24 of 201I ) to introduce three-tier criteria that one must meet to be nominated
to a county assenrbly, nanrely, that one must be either -

lv

In the Petition, Mr. omusundi averred that some nominated MCAs were serving in
counties where they are not registered as voters and, therefore, are unaware of the
challenges and needs in those specific counties. This practice, he noted, continues to
deny the indigenous people who are the voters and who meet all requirements to be
given nomination opportunities to serve the people effectively.



i)
ii)
i ii)

Honourable Speaker'

I take this opportunity to commend the Members of the Corurnittee for their devotion

and commitment to duty which made the consideration of the Petitiorr successful. I also

wish to thank the Offices of the Speaker and the Clerk of the Setrate for the support

extended to the Committee in undertaking this assignment.

Honourable Speaker,

It is now my pleasant duty, pursuant to Standing Order 238(2), to present the Report of

the Standing Committee on Justice, Legal Affairs and Hutnan rights on the Petition by

Mr. Laban Omusundi proposing the enactment of a clause in the electoral laws to ensure

that all nominated Members of County Assembly (MCAs) are votcrs and residents of

the respective counties.

Signed

sEN. WAKILI HILLARY SIGEI, MP

CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS

AND HUMAN RIGHTS

a registered voter in any of the wards in that county; or

a resident ofthat countY; or

have a demonstrated interest in the affairs of that county.

The finer details of how the residency requirements and thc intercst in the affairs of the

county are to be determined may be addressed subsequently through Regulations.

Dare.... .1.9.:.!.1.....1.o. ?.1........



We, the undersigned Members of the Standing Committee on Justice, Legal
Affairs and Human Rights, do hereby append our signatures to adopt thls Report.

No Name Signature
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Sen. Wakili Hillary Kiprotich Sigei, MP
(Chairperson)

Sen. Raphael Chimera Mwinzagu, MP
(Vice-Chairperson)

Sen. Faturna Adan Dullo, CBS, MP

Sen. William Cheptumo Kipkiror, CBS, MP

Sen. Hanrida Ali Kibwana, MP

Sen. Catherine Muyeka Mumma, MP
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CHAPTER ONE: INTRODUCTION

1.0 Summary of the Petition

The right to present petitions to public authorities is provicled for at Article 37 of

the Constitution. Article I I 9( I ) further provides that ' Everlt person has a right to

petition Parliament to consider any matter within its authorillt, including to enact,

amend or repeal any legislation.'

Parliament enacted the Petition to Parliament (Procedure) Act (No. 12 of 2012) to

make provision for the procedure for the exercise of this right. Fr"rrther, Part XXVII

of the Standing Orders of the Senate also makes provision of how this right may

be exercised.

Pursuant to the said provisions, at the sitting of the Senate held on Wednesday, 4th

October, 2023,the Speaker of the Senate reported to the Senate that a Petition had

been submitted by Mr. Laban Omusundi proposing the enactment of a clause in

the electoral laws to ensure that all nominated Members of County Assembly

(MCAs) are voters and residents of the respective cotlnties. A copy of the Petition

is attached to this Report as Annex 2.

4. The salient issues contained in the Petition were -

a) That there has been a public outcry on the matter of nominations of Members

of the County Assemblies;

b) That some of the nominated MCAS are serving in counties they are not

registered voters and, therefore, unaware ofthe challenges arrd needs in those

specific counties. An example is where a person who participated in politics

in Kiambu is nominated in Turkana, Nairobi, Kericho, Nakuru, Kakamega,

Murangd or Kajiado county assemblies; and

c) This practice continues to deny the indigenous peoplc who are the voters and

who meet all requirements to be given nomination opporttrnities to serve the

people effectively.

The petitioner, therefore, prayed that the Senate intervenes on this matter with a

view to enacting a clause in electoral laws that will rnake sure that all nominated

MCAs are registered voters and residents of their respective corrnties that they are

nominated into reflecting ethnic communities in those respective counties.

3
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1.2 Legal Provisions on the Nomination of MCAs

The nomination of MCAs is provided for under the constitution, the Elections Act
(No. 24 of 201 I ), the Elections (General) Regulations of 2012, and the Elections
(Party Primaries and Part Lists) Regulations 2017

Article 177( I ) of Constitution provides that a county assembly consists of-
(a) members elected by the registered voters of the wards, each ward

constitutitlg a .single member constituency, on the same day as a general
election of Memhers of Parliament, being the second Tuesday in August, in
every fifth year;

ft) the number o.f special seat members necessary to ensure that no more than
two-thirds of the membership of the assembly are of the same gender;

(c) the number oJ ntembers of marginalised groups, including persons with
disabilitie.s and the youth, prescribed by an Act of Parliament; and

(d) the Speaker, who is an ex officio member.

According to Article 177(2)and (3), members elected under Article 177(l)(b) and
(c) shall be norninated by political parties in proportion to the seats received in
that election in that county by each political party under paragraph (a) in
accordance rvith Alticle 90, and the number of members shall be determined after
declaration o1'elected rnernbers from each ward.

9. Article 90 of the Constitution provides as follows-

( l) Elections for the seats in Parliament provided for under Articles
97 tl) (t') und 98 (1) (b), (c) and (d), andfor the members of county
a.ssentblies untler 177 (1) (b) and (c), shall be on the basis of proportional
reltre.sentalion by use of party lists.
(2) Tlre Independent Electoral and Boundaries Commission shall be
responsible /br the conducl and supervision of elections lor seats
provided lbt'undet'clause (l) and shall ensure that-

(a) aach political party participoting in a general election
notnitttttes and submits a list of all lhe persons who would stand
elec'ted if the party were to be entitled to all the seats provided for
under clause (l), within the time prescribed by national
legis lo ti on;
(b) except in the case ofthe seats providedfor underArticle 98
(l) (b), each party list comprises the appropriate number of

7
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10. Section 25(1) of the Elections Act (No.24 of 20ll) provides that-

IJnless disqualified under subsection (2), a pct'son quulilie.s for nomination

as a member of a county assembly if the person-

(a) is registered as a voter;

(b) satisfies any educational, moral and ethical requirements prescribed the

Constitution and this Act; and

(c) is either-
(i) nominated by a polilical party; or

(ii)an independent candidate supported b), al least five hundred

registered voters in the ward concerned.

ll. Section 3a(l) of the Elections Act replicates Article 90 of the Constitution and

provides that the election of members for the National Assernbly, Senate and

county assemblies for party list seats specified undel Articlcs 97 ( I ) (c) and 98 (1)

(b) (c) and (d) and Article 177 (1) (b) and (c) of the constitution shallbe on the

basis of proportional representation and in accordance with Article 90 of the

Constitution.

12. Section 34(4) provides that a political party which rtotninates a candidate for

election under Article 177 (l) (a) shall submit to the Cornnrission a party list in

accordance with Article 177 (l) (b) and (c) of the Constitution.

13. Section 34(6A) gives the Commission the mandate to review the list to ensure

compliance with the prescribed regulations and issuc the political party with a

certificate of compliance; or require the political party to anrend the party list to

ensure such compliance failing which the Commission shall reject the list.

14. Section 34(8) provides that a person who is nominatecl by a political party under

subsection (2), (3) and (4) shall be a person who is a nretnber ofthe political party

on the date of submission of the party list by the political party'

J

quatified candidates and alternates between male and female
candidates in the priority in which they are listed: and

(c) except in the case of county a'ssemblv seats, each party list

reflects the regional and ethnic diversit.t: o/ the people o.f Kenya.

(3) The seats referred to in clause (l) .rhall he allocated to political

parties in proportion to the total number of'seuls won by candidates of
the political party at the general election.



16. Regulation 54(i) of the Elections (General) Regulations of 2Ol2 provides that

each political party shall submit to the Commission a party list of all persons who
would stand elected if the party were entitled to seats in the National Assembly,

Senate or the County Assembly, as the case may be on the basis of proportional
representation in accordance with Article 90 of the Constitution and sections 34,

35,36 and 37 ofthe Act.

17. Regulation 54(2) provides that for the details to be included to the party list, and

these are the narne, address, age, sex, disability and category ofdisability, phone

number, occupation, identity card number or passport number and coloured
passport size photograph image, elective post sought and such otherqualifications
as are providcd undcr thc Constitution and the Act in the prescribed Form 24B.

19. Regulation 20 of thc Elections (Party Primaries and Part Lists) Regulations
2017 providcs that a party list shall contain the names of all the persons who would
stand elected il'the party were to be entitled to all the seats available under Articles
97( I Xc), 98( I Xb), (c), (d) and 177( I ) (b) and (c) and shall alternate between male

and female candidates.

20. Regulation 20 (2) provides that a party list submitted under sub regulation (l) shall

ensure fail lcplesentation to take into consideration the principles of Article 8l(b)
and Article 100 of thc Constitution.

1.3 Previous legislative attempts

21 . ln202l , during the l2th Parliament, a Bill amending section 34 of the Elections

Act, which deals with submission of party lists, was published by the National
Assembly, as the Elections (Amendment) Bill, National Assembly Bills No.4l of

4

15. Section 36 ( l) provides that a party list submitted by a political parfy under Article
177 (l) (b) of the Constitution shall include a list of the number of candidates

reflecting the number of wards in the county, while the party list underArticle 177

(t) (c) of the Constitution shall include eight candidates, at least two of whom

shall be persons with disability, two of whom shall be the youth and two of whom

shall be persons representing a marginalised group.

18. Regulation 55(l) provides that the party list contemplated under regulation 54

shall be plepared in accordance with the nomination rules of the political party.



2021 .The Bill was sponsored by Hon. Jeremiah Kioni, the then chairperson of the

National Assembly's Constitutional Implementation Oversight Committee.

22. The Bill sought to amend section 34 of the Act to provide that persons nominated

to county assemblies should be registered voters in any ol the wards within the

respective county.

23. The Bill received immense interest and support fronr both governmental and non-

govemmental entities, on grounds that it would ensure that the persons nominated

understood the issues in the county and would thus be in a position to represent

their constituents better and add value to the county assernbly, as opposed to

persons from outside the county who would only be motivated by monetary gain.

24. The IEBC however opposed the Bill on grounds that persons, under the

Constitution, have a right to register as voters and vie fbr election anywhere they

wish within the Republic of Kenya.

25. The Bill was eventually passed by the National Assenrbly and referred to the

Senate, in April 2022,where it lapsed with the term of the l2'h Parliament.

5



CHAPTER TWO: CONSIDERATION OF THE PETITION

2.0 Introduction

26. Upon cornmittal of the Petition to the Standing Committee on Justice, Legal
Affairs and Human Rights for consideration, the Committee proceeded to invite
the Petitioner who presented his arguments in favour of the prayers contained in
the Petition.

27. The Committee furthel invited written submissions on the Petition, whereupon it
received conlments from the Independent Electoral and Boundaries Commission,

the Office of the Registrar of Political Parties, Political Parties Liaison Committee,
Kenya Law Retbrm Conlnission, Council of Governors, and County Assemblies

Fonrm.

2.1 Submissions by the lndependent Electoral and Boundaries Commission

28. The Independent Electoral and Boundaries Commission (IEBC) submitted

comments on the Petition by a letter dated 8s November,2023 (Ann* 3). The

Commission submittcd that -

a) there was emerging jurisprudence from the courts that a nominated MCA
should be a registered voter and resident in the County of appointment. This
was affinned by the Courts in -

i) Narok Election Petition No. E003 of 2022; Josephine Seneiyo
Torome v I EBC & 5 Others, where the Petitioner averred that the 2nd

respondent ought not to have been nominated to Narok County

assembly on two grounds: the first being that she was a registered voter
and a resident ofNakuru County and, secondly, that the respondent was

not a member of the party that nominated her (Jubilee Party). In its
deterrninatiotr the court stated that: "a party list for Narok County
us.sambly mu)'t and ought to reJlect theface and diversity of the people

.fi'ont Naroli. This is imporlant because only a person who hails front
Illuntk, u'lro interacts with the people from Narok on a daily basis or
ofietr, can be .said to possess adequate knowledge of the aspirations and
neecls of the people of Narok. Further, an outsider, even wilh the purest
ittlcttlions, is uot privy to the particular and specific needs of a people

he doesn't inleract with". The nomination of the 2'd respondent was

declared nLrll and void.

6



Upon appeal, the High Court upheld the decision of the lower court and

stated, "there is absolute sense that the principle of representation in

the County political aspirations and goals should be understood and

given meaning within the obiects o.f devolutirttt atrd principles of
devolved governments " .

ii) Kapsabet High Court Election Appeal No. E00l of 2022: Lydia

Matuli & ANC v IEBC & 2 Others, where the High Court upheld the

decision of the trial court to annul the nontination of a member to the

County Assembly of Nandi while shc was registered as a voter in

Likuyani, Kakamega County. In upholcling thc clecision of the trial

court, the High Court stated that 'whila there is no constitutional or

statutory provision requiring that o person must be a registered voter

in the county whose assembly they seek to be elected in, there should

be a purposive interpretation of Article 193(l) o/ the Constitution

which would favour a position that v'ould requirc u t andidate to be a

registered voter in that countY' .

b) However, there was also jurisprudence from different courts that was

completely opposite. For instance, in Busia Election Petition No. E001 of
2022; Chairman NEB(DAP-K) V CEO IEBC. Said 'lalle Abdi & Another,

the court held that it was not a requirement lbr a norninatcd MCA to be a

registered voter or a resident ofthe county olappointrnent.

c) The Commission highlighted the decision in Petition No.l of 2019: NGEC

v Majority Leader, Coungt Assembly of Nakttru & 4 othersl Jubilee Pafi
& Another (Interested Parties) (2019) eKLR , rvherc thc High Court stated

that 'Nominated MCAs represent special ittt('rest gt'ottps especially the

vulnerable, minority and historically marginali:ed group.s such as women,

youth, persons wilh disabilities and racial minoritie.s' The Court went on to

hold that a person need not be a registered voter in a county in order to be

nominated in that county, and the qualifications for general registration as a

voter should apply even to nominated persons.

7

iii) Maralal SPM Election Petition Appeol No. 8002 OF 2022; Janet

Lenaimaldav Agnes llambui Nganga & Jubilee Party. The Petitioner

averred that the nomination of Agnes Wambui to the County assembly

of Samburu was illegal because she was rrcithel a legistered voter nor

a resident in Samburu. The court agreed with the Pctitioner and the

nomination was quashed.



d) On the question of proof of residence, the Commission highlighted the
decision in Constitutional Petition No. E4j5 of 2022; Chorles Makokha
Sumba & Others v IEBC & AG, where the Court held that Regulation l3C
of the Election (Registration of Voters) Regulations, 2012 infringes on
Article 38 of the Constitution to the extent that it curtails a voter's right to
freely make political choices and to transfer registration because of the
requiremetrt of being a resident at least six months before the date of transfer.

In practice, it was a problematic regulation to implement as the registration
oflicers often had a difficult time establishing what would suflice as proof
of residence. The requirement of residence for special seat nomination would
pose a sinrilar challenge.

e) Highlighting the objects of devolution as set out in the Constitution, IEBC
noted that the Constitution envisions that the communities in a county
manage their own affairs and that the marginalized groups are protected.

0 The Commission therefore submitted that the amendments proposed in the
Constitution mav bc deemed unconstitutional for want of adhering to the
cited court judgrnents and the letter of the Constitution.

g) Additionally, IEBC underscored the need for development of a

comprehensive legal frarnework on the representation of ethnic and other
minorities and ntarginalized groups to realize the intention of Articles 90,97.
98, 100, 174 and I 77 of the Constitution.

2.2 Submissions by thc Ollice ol'the Registrar of Political Parties

29. The Oflice of the Registrar of Political Parties submitted its comments on the
Petition vidc a letter dated 8'h November, 2023 (Ann*fl. The Registrar submitted
that -

a) The Constitutiotr apprer:iates the process of filling the special seats in
Parliarnent and countv assemblies as an election.

b) ln the casc of county asscrnblies, the qualifications for election as a member
are docunrentecl unclcl Article 193(l) of the Constitution, to wit -

E



193. (l) (Jnless disqualified under clau.se (2), a person is eligiblefor

election as a member of a county assentbly iJ'the per'son-

(a) is regislered as a voter,'

(b) satisfies any educational, moral and ethical requirements

prescribed by this Constitution or an Act o.f Parliament: and

(c) is either-
(i) nominated by a political Party; 7,,'

(ii) an independent candidate sttpltrtrted b; at least /ive hundred

registered voters in the ward conccurcd.

c) Under the Constitution, the requirement for a candidate to be a registered

voter is not qualified to whether one is registered in a particular ward or

county. One simply must be registered as a voter in Kenya. Further, the

Constitution does not provide for separate qualilications fbr persons who are

elected to a county assembly either througlr gencier top-up list or marginalized

groups list.

d) That, residency in an electoral area is neither a ground to register as a voter

nor to vie for an elective seat. This could be attributed to various reasons

including change ofjob location, loss ofjobs hencc changes in residency,

historical reasons as to why some Kenyans residc in trrban areas but

registered as voters in their rural are, as well as lreedorn of movement'

e) That the closest residency has had an effect on voting, in recent times, was

through Regulation l3C of the Election (Voter Registration) Regulations,

2017, which was declared unconstitutional through ('onstitutional Petition

No. E435 of 2021; Charles Makokha Sumbu & 4 Others v IEBC & AG.

0 That the prayer in the Petition would not stand the test of limitation of Article

38 of the Constitution, with regard to the right of every Kenyan to be a

candidate for public office without unreasonable restrictions. The

unreasonableness may include setting different palameters for party list

election, yet Article 193 of the Constitution docs not dictate any conditions.

g) On the effect of the proposed amendnrcnt on political parties, ORPP

submitted that proposal would offer 'big parties' undue advantage over
,small parties' as the former may have party nrembers who are registered aS

voters across the 47 counties therefore, they would be the only parties

compliant with such party list requirernents. Tltus, it wotrld have a negative

systemic effect on political parties.

9



h) Further, by dint of paragraph 19 of the Second Schedule to the Political
Parties Act, 20ll and section 34(6B) of the Elections Act, 2011, pafi
nominations provide for various methods of development of party lists. This
may include priolitizing party members that participate in party nominations
but do not win. Hence, it incentivizes participation in party nominations.

i) The Registrar highlighted the decision of the High Court in Election Petition
Appeal 5 & 7 oJ' 201 8, Victoria Cheruto Limo & Another v IEBC & Another
(2018) eKLR, whele the Court observed that 'my constitutional
inlerpretatiotr i.s that only those who were registered to vote in Garissa
Cowtty could qualify for nomination by the party to the County Assembly of
Garissa. In my view therefore, Victoria Cherulo Limo being a registered
voter of Uasin Gishu County was not qualified and not validly nominated to

Jil the gender tctp-u1t position in the Garissa County Assembly'.

30. In concluding, the I(egistral submitted that the voting unit for development of
party lists are paffy members and, while the members may be categorised in
electoral areas, section 25 of the Elections Act, 201I as derived from Article 193

of thc Constitution on qualifications for MCAs only anticipate the candidates to
be registered voters.

2.3 Subnrissions by Ken1,a Law Reform Commission

31. The Kenya Law Reforrr.r Commission submitted its comments on the Petition vide
a letter dated 3 I " October, 2023 (Annex 5). The Commission submitted that -

a) On the question of residency and area of registration as a voter, KLRC
observed that tlre Constitution provides for special seat members and
representatives ol'marginalized groups to promote inclusivity, diversity, and
the protection of the rights and interests oftraditionally underrepresented and
disadvantaged conturunities. This inclusion is based on key principles and
reasorls including prontotion of equality and inclusivity, protection of
minolity riglrts and inrerests, enhancement of democracy, and fostering
national unity ancl social inclusion.

b) These provisions were intended to address historical imbalances, protect the
rights of underrepresented communities, and strengthen the principles of
democracy and inclusion in the country's political processes.

l0



c) The requirement that elected or nomirrated inclividtrals to political offices

should be residents or registered voters in areas they represent was based on

principles related to representation,, accotttltability, connection to the

community, preventing outside influence and legitirnacy and trust.

d) There was therefore a need to balance the principles of representation and

accountability with the need for diversity and expertise'

e) KLRC noted that, while the Constitution does not speak to residency in

clauses relating to nomination of the MCAs or Governor, the commission

leaned towards an adoption of the proposal based on the social, economic,

and political reasons already enumeratcci.

0 On the question whether reflection of the ethnic communities in respective

counties was necessary in determining who catl be norninated as an MCA,

KLRC submitted that electoral laws and provisions t'trust be consistent with

constitutional principles and must not inf irrge upon ftrndatnental rights.

Thus, adopting the proposal contained in the petition could result in

constitutional or legal challenges such as potential violations ofthe freedom

of movement, association, and non-discrinrination.

32. In concluding, KLRC submitted that -

D There was more merit for the requirement of rcsidency and voter registration

for a nominated MCA in the respective county of nomination, over the cons

on the requirement of residency; and

ii) The proposal for ethnic consideration in the notnination of MCAs would lead

to Constitutional infringement, and therefore should be rejected.

2.4 Submissions by Political Parties Liaison Committee

33. The Political Parties Liaison Comrnittee submitted written comments (Annex 6)

and appeared before the Comrnittee on Thursday, 9'l' November,2023 where it

submitted as follows -

a) The role of political parties in Kenya's dentocratisation, national cohesion

and championing the rights ofspecial interest sroups rvas a crucial aspect of
the political landscape. This is achieved by providing members a platform to

participate, promoting inclusivity and minority rights advocacy.

ll



c) The Petition requiring nominated MCAs to be registered voters in the county
o1'appointrnent would be an affront to political parties in realising the above
mandate and left unchallenged, would undoubtedly lead to ethnic
balkanization.

d) PPLC further submitted that the modern nature of residency and ethnicity
ctrrrently w<-ruld make it challenging to ascertain the grounds with which to
validate the suitabilitv of candidates.

e) That the current legal provisions do not necessitate that candidates should be
registered voters nor be resident in the County of appointment, Further, the
Constitution contemplated the need for community and diversity in
rcprcscntation in the County cxecutives and County governments. Indeed
Section 65 (l)(e) of the County Government Act 2012, obligates county
governments to ensure that at least 30Yo of public positions are filled by
people not fi'om the dominant ethnic community in the County.

0 That nomination of Members contemplated under Article 177(b)and (c) is
solely a prcserve of political parties and nomination under special elect
category is reserved for the special interest groups. Therefore, political
parties should be allowed to norninate individuals with relevant expertise.
Additionally in the fulfilment of their mandate to national values, political
paflies should be allowed to nominate any Kenyan to county assemblies and
any legislation otherwise would be encroaching on the mandate of political
pa rtics.

g) That there is a major difference between residents and voters. Countless
voters reside elsewhere frorn where they vote, an example being civil
servants who are registered in different areas from where they work and
residc. Additionally, the Kenyan urban phenomena of urban Kenyans who
vote in villages while residing in towns. This reinforces the discrimination
aspect.

t2

b) The National Cohesion and Integration Act, 2008 provides a legal
framework for promoting national cohesion and addressing ethnic tensions
in Kenya. Political Parties are therefore required to adopt internal
mechanisms that ensure representation of all ethnic groups and refrain from
engaging in practices that foster discrimination and exclusion.



34. PPLC therefore urged the Comrnittee to not qrant thc pra)'crs soUght in the

Petition, as this would be counterproductive to the irritiatives of political parties in

promoting national cohesion.

2,5 Submissions by the Council of County Governors

35. The Council of Governors submitted its coulrnents on thc Petition (Annex 7)

where it submitted as follows -

a) Article 177 of the Constitution provides for the rnerrbelship of a county

assembly, and is supplemented by section 7 of the County Governments Act,

2012. These provisions do not contain a reclltirement that the members of
county assembly, whether directly or specially elected, should be residents

of the respective counties. The only reqttirenrcnt pre soribed in law, at section

25 of the Elections Act, 201l, is that the person must be a registered voter

and has been a citizen ofKenya for at least l0 years before the elections.

b) It could therefore be deduced that the requirenrents under section 7(2) ofthe

Act is that MCAs should be persons who ale not only voters in the county

but are also residents on that county. This is thc only way tlrat the community

and cultural diversity of the county and adequate representation to protect

minorities within the county may be achieved'

c) Noting that the roles of MCAs include to rnaintain close contact with the

electorate and consult them on issues before or under discussion in the

county assembly, present views, opinions ancl proposals ot'the electorate to

the county assembly, and provide a linkagc bctwcen thc county assembly

and the electorate on public service delivery. the Council of Governors

submitted that only MCAs resident in the coutrty can discharge those

functions.

36. The Council of Govemors therefore urged the Cornr.ttittee to accede to the prayers

contained in the Petition and, further, to amend section 25(lXa) and 2(c) of the

Elections Act, 201I to require that, for one to be notninated as a MCA, then that

person -

i) must be a registered voter in that county; and

ii) must be a resident of the county fbr at least tive years irlrncdiately preceding

the date ofelections.

l3



2.6 Submissions by the County Assemblies Forum

37 . The County Asselnblies Forum submitted written comments vide a letter dated 9th

November, 2023 (Annex 8) and appeared before the Committee on the same day
where it submitted as follows -

a) While the petitioner's emphasis on ethnic community representation may be
wcll-intentioned, it may inadvertently promote division on ethnic lines.
Entphasising ethnicity in the selection process could lead to tension,
exclusion, and favouritisln among communities which may not be in the best
interest of fostering unity and cohesion.

b) Requiring nominated MCAs to be residents of their respective counties may
introduce cornplexities in practice, as defining residency and verifring it for
all candidates could pose administrative and logistical challenges, potentially
slowing down the selection process.

c) Implementing the Petitioner's proposals might limit the autonomy of
political parties in selecting nominated MCAs. While transparency and
cornmunity involvement are vital, excessive constraints on parfy
norninations could hinder their ability to field the most qualified and aligned
candidates.

d) CAF therefore recommended reinforcing existing provisions to ensure the
selcction ol' nominated nrernbers who are residents of their respective
coLrnties. This could be done by incorporating clear guidelines that specifo
thc resitlcncy requirenrents lbr norninated MCAs in the electoral laws.

t4



CHAPTER THREE: OBSERVATIONS

38. Having considered the Petition and the subrnissions received thereon, the Standing

Committee on Justice, Legal Affairs and Human Rights observes 1lrat -

a) The Constitution and electoral laws do not reqtrirc tnetnbers of county

assembly, whether directly or specially elected, to be t'egisteled as voters in

the respective counties or to be resident in the said counties. Instead, the

requirement is for one to be registered as a voter, ttl satisfy the educational

and other requirements prescribed in law, and to bc nominated by a political

or, if an independent candidate, to be supported by at least five hundred

registered voters in the concemed ward.

b) There have been conflicting decisions of the High Court on whether it is
mandatory that, for one to be norninated as a tnenrber of county assembly,

they must be a registered voter in that county. Thcre is thercfore a need to

clariff, through legislation, both the question 
"vhether 

olle must be a
registered voter in the concerned county and whetlrcr one nltlst be a resident

ofthat county.

c) Introducing a mandatory residency requirement for one to be nominated as a

member of county assembly would pose administrative and logistical

challenges in its implementation.

d) It would be discriminatory to impose separate eligibility requirements for

elected and nominated members of a county assembly, noting that, once

elected, both are considered equal and perform similar tirnctions in the

assembly.

e) At the same time, there is need to ensure that nomitrated u.rcntbers of county

assembly have a demonstrable connection to the cor.rnty in u'hich they seek

to be nominated as members. This may be achieved by providing several

avenues through which one may qualify for nomination, including

registration as a voter in the concerned county, residency witlrin that county,

or a demonstrable interest in the aflairs of that county.

0 Requiring the nomination of MCAs to reflect the ethnic conrposition of the

relevant county would result in constitutional or legal challenges such as

potential violations of the freedom of movement, association, and non-

discrimination.

l5



g) Political parties, in developing lists for nomination of members to county
assemblies, must comply with provisions of the Constitution, statutes and
regulations including on the prornotion of inclusivity, diversity, and the
protectior.r of the rights and interests of traditionally underrepresented and
disadvantaged communities.

h) There is need for development of a comprehensive legal framework on tle
representation of ethnic and other minorities and marginalized groups to
realize the intention of Articles 90,97,98, 100, 174 and 177 of the
Constitu t ion.

t6



CHAPTER FOUR: RECOM M ENDATI ON

39. Arising from its observations as set out in the preceding Chapter, the Standing

Committee on Justice, Legal Affairs and Human Rights recommetrds that section

34 of the Elections Act (No. 24 of 201I ) be amended to provide that, for one to be

eligible for nomination to a county assembly, one would necd to clemonstrate that

he or she is either a registered voter in any of the wards in that cotlrrty, is a resident

of that county, or has a demonstrated interest in the affairs of that county.

t'7
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MINUTES OI.' THI] NINE'I-IT]I'H SI'I'TIN(; OF TIII.] S'I'ANDIN(;
COMMITTEE ()N.IUSTICE. LE(;AL AI.'I.'AIIIS ANI) IIUMAN RIGII'tS IIELI)
ON TUIISDAY. 9 I'II NOVl]M I}EIi. 2023 A1' 9.30 A.M. A'I' COM M ITTEI] ITOOM
5. FIRS't FLOOII. MAIN PARLIAMENT I]UILDIN(;S

- Pctitioner
- Nakuru Resident
- PPLC, Chairperson
- PPLC, Vice-chairperson
- PPLC, Officcr
- PPLC, Officer
- CAI;
- CAF



'l'he Chairperson called thc meeting to order at thirty-fivc minutes past ninc O'clock
and opcncd with a word of prayer. This was followed by a self - introductory session

by thc Membcrs, Sccretariat, and thc invited stakcholders.

'l'he agenda of thc mecting was adoptcd having bccn proposed by Scn. Karen Njeri
Nyamu, MP, and scconded by Sen. Vcronica W. Maina, MP.

'l.he Committce commenccd considcration of thc Pctition by Mr. Laban Omusundi
conccrning thc cnactment ol'a clausc in the clcctoral laws that will makc surc that all
nominatcd Mcmbcrs of thc County Assembly (MCAs) arc votcrs and rcsidents ol
rcspcctive countics.

a) Mr. Laban Omusundi, lhe Petitioner

'l'he Pctitioncr took the Committee through the Pctition and urgcd the Committee to
acccdc with thc praycrs sct out thercin.

h) l'olitical l)arlie.s Lictison Committee

Upon invitation, the Chairperson of thc Political Parties I-iaison Committee, Mr. James

Misati, submittcd that -
i) l'he legal regimc goveming qualifications for nomination to thc County

Assembly was provided for under Article I 93 ( I ) (a) of the Constitution;
ii) A Kcnya Citizcn is allowed to vie anywhere for as long as they are registered

voters;
iii) Undcr thc political parties Act, parties arc supposed to be National.

Therefore, the political parties should be allowed to nominate any Kenyan to
Assemblies and any legislation otherwise it would be encroaching on the

mandate of the political parties to fulfill its obligations under the Constitution
and relcvant Acts;

iv) Therc is a diffcrence betwcen voters and rcsidents. Many voters reside

elsewhere from where they vote. There are Kcnyans who vote in thc villages
whilc rcsiding in towns, would that not be discriminating them on basis on
wherc they arc registered?
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AND RESII)ENTS OF ITESPECTIVI.] COUNTIES



v) If the prayers as sought by the Petitioner were to be granted, this would be

countcrproductive to thc initiatives of political parties in promoting national
cohesion and will perpetuate cthnic hostilities.

c) County Assemblies [iorum

1'he Secretary Gcncral of the Counfy Asscmblies, IIon. Chcgc Mwaura, took the

Committcc through the submissions. CAIr supported the pctition on amending elcctoral
laws to cnsure thc nominated MCAs are registcrcd votcrs and rcsidcnts of thcir
rcspectivc counties. CAF recommended a comprchcnsivc rcview of the clectoral laws,
involving rclevant stakeholdcrs, to achieve a balanced and effective solution.

Following deliberations, the Committee rcsolved to resumc considcration of the Pctition
at its next meeting.

MIN. NO. 44312023 ADJOURNMENT

'l'he Chair adjourned thc meeting at forty-five minutes past tcn O'clock. 'I'hc ncxt
mccting was scheduled to bc held on Friday, 10'h Novembcr, at ninc O'clock.

SIGNEI)
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l3m PARLIAMENT l2ND sEssIoN

PRESENT
l. Sen. Raphael Chimera Mwinzagu, MP
2. Sen. Catherine Muyeka Mumma, MP
3. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITH APOLOGY

- Vice-Chair (Chairing
- Member
- Member

1. Sen
2. Sen
3. Sen
4. Sen
5. Sen
6. Sen

Wakili Hillary Kiprotich Sigei, MP
Fatuma Adan Dullo, CBS, MP
William Cheptumo Kipkiror, CBS, MP
HamidaAli Kibwana, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP

-Chairperson
- Member
- Member
- Member
- Member
- Member

- Director
- Senior Cler Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Public Communications Officer III
- Assistant Audio Officer

SECRETARIAT
l. Mr
2. Mr
3. Ms
4. Ms
5. Mr
6. Ms
7. Ms
8. Ms

S. Njenga Nguguna
Charles Munyua
Lilian Waweru
Lynn Aseka
Constant Wamayuyi
Ndindi Kibathi
Ngesa Rosebella
Judith Aoka

The Chairperson called the meeting to order at fifteen minutes past two O'clock and
opened with a word of prayer.

The agenda of the meeting was adopted having been proposed by Sen. Andrew Okoiti
Omtatah, MP and seconded by Sen. Catherine Muyeka Mumma, MP.
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MINUTES OF THE NINETY-SECOND SITTING OF THE STAIYDING
COMMITTEE ON JUSTICE. LEGAL AFFAIRS AND HTJMAN RIGHTS HELD
ON FRIDAY. 1OTH NOVEMBER. 2023 AT 2.OO P.M. AT SAROVA
WHITESANDS HOTEL. IN MOMBASA COT]NTY

MIN. NO.45112023 PRELIMINARIES

MIN. NO.45212023 ADOPTION OF THE AGENDA



MTN . NO.453/2023 CONSIDERATION OF THE PETITION BY
TARATISIO IRERI KAWE CONCE G

INTRODUCTION OF AN AMEND MENT TO THE
CONSTITUTION OF KENYA AND OTITER
RELEVANT LAWS ON THE ELECTION OF THE
DEP Y PRESID ENTANDDEP GOVERNORS.

The Committee resumed consideration of the Petition by Mr. Taratisio Ireri Kawe

conceming introduction of an amendment to the Constitution of Kenya and other

relevant laws on the election of the Deputy President and Deputy Govemors.

The Committee was taken through and considered the draft Report on the Petition and

Members made proposals be incorporated as observations and recommendations at

chapters Three and Four of the report, following which the report will be scheduled for

adoption.

MIN. NO.454t2023 CONSIDERA TION OF THE PETITIONB Y MUINDI
MBINGU MEMORIAL NGELANI ASSOCIATI ON

CONCERNING HISTORICAL INJUSTICES
SUFFERED BY RESIDENTS OFNGELANIAREAIN
MAC OS COUNTY DURING THE CO NIAL
PERIoD.

The Committee resumed consideration of the Petition by Muindi Mbingu Memorial

Ngelani Association concerning historical injustices suffered by residents of Ngelani

area in Machakos County during the colonial period.

The Committee was taken through and considered the draft Report on the Petition and

Members made proposals be incorporated as observations and recommendations at

chapters Three and Four of the report, following which the report will be scheduled for

adoption.

The Committee resumed consideration of the Petition by Mr. Laban Omusundi on

behalf of residents of Nakuru County concerning the enactment of a clause in the

electoral laws that will make sure that all nominated Members of the County Assembly

(MCAs) are voters and residents of respective counties.
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MIN. NO.455/2023 CONSIDERATION OF THE PETITION BY MR.
LABAN OMUSUNDI ON BEHALF OF RESIDENTS
OF NAKURU COUNTY CONCERNING THE
ENACTMENT OF A CLAUSE IN THE ELECTORAL
LAWS THAT WILL MAKE SURE THAT ALL
NOMINATED MEMBERS OF THE COUNTY
ASSEMBLY (MCAS) ARE VOTERS AND
RESIDENTS OF RESPECTIVE COUNTIES.



The Committee was taken through and considered the draft Report on the Petition and
Members made proposals be incorporated as observations and recommendations at
chapters Three and Four of the report, following which the report will be scheduled for
adoption.

MIN. NO. 456t2023 ADJOURNMENT

The Vice-Chairperson adjoumed the meeting at fifty-five minutes past three O'clock.
The next meeting was scheduled to be held on Tuesday, l4e November,2023 at eight

SIGNED

It O DL\DATE
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PRESENT
L Sen.

2. Sen.

3. Sen.

4. Sen.

5. Sen.

6. Sen.

Wakili Hillary Kiprotich Sigei, MP
Raphael Chimera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Catherine Muyeka Mumma, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

ABSENT WITH APOLOGY
l. Sen. William Cheptumo Kipkiror, CBS, MP
2. Sen. Hamida Ali Kibwana, MP
3. Sen. Veronica W. Maina, MP

SECRETARIAT
l. Mr. Charles Munyua
2. Ms. Lilian Waweru
3. Ms. Lynn Aseka
4. Mr. Constant Wamayuyi
5. Ms. Ndindi Kibathi
6. Mr. Josphat Ng'eno
7. Ms. Ngesa Rosebella
8. Ms. Judith Aoka

- Member
- Member
- Member

- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer III
- Public Communications Officer III
- Assistant Audio Officer
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MINUTES OF THE NINETY-THIRD SITTING OF THE STANDING
COMMITTEE ONJUSTICE. LEGALAFFAIRS AND HUMANRIGHTS HELD
ON TIIESDAY. I4TH NOVEMBER. 2023 AT E.OO A.M. AT COMMITTEE
ROOM 5. FIRST FLOOR. MAIN PARLIAMENT BUILDINGS AND ON THE
ZOOM ONLINE MEETING PLATFORM

- Chairperson (Chairing)
- Vice-Chair
- Member
- Member
- Member
- Member

MIN. NO.45712023 PRELIMINARIES

The Chairperson called the meeting to order at fwenty minutes past eight O'clock and
opened with a word of prayer.

MIN. NO.458/2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Catherine
Muyeka Mumma, MP and seconded by Sen. Karen Njeri Nyamu, MP.
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MIN. NO.459t2023 THE PARLIAMENTARY I'OWERS AND
PRI GES (AMENDMENT) BILL.2023 (SENATE
BILLS NO.37 0F 2023

The Committee was taken through and considered the draft Report on the Parliamentary

Powers and Privileges (Amendment) Bill, 2023 (Senate Bils No. 37 of 2023) with the

proposed amendments incorporated as observations and recommendations at chapters

three and four of the Report.

Thereafter the Committee adopted the Report, having been proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded by Sen. Karen Njeri Nyamu, MP.

l'he Committee considered the draft Report as revised to incorporate the observations

and recommendations proposed by Members.

Thereupon, the Committee adopted the Report, having been proposed by Sen. Fatuma

Adan Dullo, CBS, MP and seconded by Sen. Raphael Chimera Mwinzagu, MP.

CONCERNING INTRODUCTION OF AN

'Ihe Committee considered the draft Report as revised to incorporate the observations

and recommcndations proposed by Members.

1'hereupon the Committee adopted the Report, having been proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded by Sen. Catherine Muyeka Mumma, MP.

MIN. NO. 46212023

The Committee considered the draft Report as revised to incorporate the observations

and recommendations proposed by Members.

'l'hereupon the Committee adopted the Report, having been proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.
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MIN. NO.460/2023 PETITION BY MS. ZIPPORAH C. K. SERONEY
CONCERNING MISTREATMENT. HARASSMENT.
PROPERTY LOSS AND HUMAN RIGHTS
VIOLATIONS METED ON THE FAMILY OF THE
LATE HON. JEAN MARIE SERONEY

MrN. NO.46ll2023 PETITION BY TARATISIO IRERI KAWE

AMENDMENT TO THE CONSTITUTION OF
KET{YA AND OTHEII. RELEVANT LAWS ON THE
ELECTION OF THE DEPUTY I'RESIDENT AND
DEPTJ"IY GOVERNORS

PETITION BY MUINDI MBINGU MEMOR]AL
NGELANI ASSOCIATION CONCERNING
HISTORICAL INJUSTICES SUFFERED BY
RESIDENTS OF NGELANI AREA IN MACHAKOS
COUNTY DTJRING THE COLONIAL PERIOD



PETITION Y MR. LABAN O SUNDI ON

The Committee considered the draft Report as revised to incorporate the observations
and recommendations proposed by Members.

Thereupon the Committee adopted the Report, having been proposed by Sen. Catherine
Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP

The Chairperson adjourned the meeting at twelve minutes past nine O'clock. The next
meeting was scheduled to be held on Wednesday, l5th November,2023 at eight
O'clock.
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MIN. NO. 463t2023
BEHALF OF RESIDENTS OF NAKTTRU COUNTY
CONCERNING THE ENACTMENT OF A CLAUSE
IN THE ELECTORAL LAWS THAT WILL MAKE
ST]RE THAT ALL NOMINATED MEMBERS OF
THE COT]NTY ASSEMBLY (MCAS) ARE VOTERS
AND RESIDENTS OF RESPECTIVE COUNTIES

MIN. NO.46412023 ADJOURNMENT

SIGNED:.
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Annex 2: Copy of the Petition



Y tl)f t )., -, .Np't'iJ(tiv' 2y\
eq,zi5

\
(r,

I

\ii ,r,)t
fi,.1'.i1.'.'.1' , ',

TO TI]Ir

SENAI-F ASSEN{BLY O

\\'4..,2.
I

r\

ru

')l/'l 
: l-l l'i [,'] i-lT !. N !Tl/\'t'l-1/lj:

il,,,rrru.rr,r,lil,lil /\ ) t

rt,Etth{lBbr&drrya
A PT'I}I,IC PIil'I1'toN.

l' ( t llr,., () / \,r

r.,. , .,\ r,.tJt r.

q', t!.t
I

l'.
\J

!\\
'isi\..---:

, ',.' ,\ '
-.1 ; l\r
t- i.'r( t\'\
-,.t

r'. lt'..1i'
I .'i'l llt ' I
\ | t{n/.{ri.

ll-).'q\r.rf . ' " I r1t'ra t,:'

li,' {' ,
L..t14a

/)

n+6r I srFP 21i23

lr;i'l l:C'l'i) B r,tiriisl,A'l:\':_ A Ni)

CELEr,EAUS IN t'TN THE I\{ATI'ER IT DNACT NG A CI-,

LAURE'THATSKI'MA\\/TLT,TTS\AL \ LNO REAsACMDETANMI
TERS ANDo\/ F THEIR RBoTSDENRESI COUNTIBS.vt!ECTIPS

I a resident ofNakuru cotlnty, a Director of Grassroot Civilian OversigSt an initiative
that focuses on Govemauce mattcrs ancl a citizcn ol'the republic ot:Kenya, herein
draw your attention to the following fronts;

l - THAT it has come to my ar.tentior: that there has been a public outcry o the
matter of nomination of the Menrbers of County Assemblies in the Ceuntv
Assemblies.

2. THAT there has been massive swapping and some nominatccr MCAs serving
in some counties which they are indeed strangers and rvhich they are lnaware
oftheir respective needs aud challenges.

3' THAT an example is where a person who participated in politics in I(iambu is
nominated in '['urkana, Nairobi to Ksricho, Nakurr"r to Kakamega, lvlurang'a tcr
Kajiado.lj.t.c.

4' I'HAT these nominated Members ol'Couuty Assemblies are r"rnarvare of t6e
needs and challengcs of those respectivc ct'unties. They are too strangers to the
residents of those respective counties.

5' THAT these culture denies tt:e indigenous peoplo who ar.e votcrs arld .ar5cl have
all rcquircmcnts to bc given those nomination opl)ortunities to serve the people
eff'ectively for thcy know thc needs and chalre,gcs facing them.

6. THAT this mafter is a nuisance to many 1br its rnorall5, incorrect, done by a
high end political elites and it is time for chcck and balar.rces to be in place.
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AITIi VO'TIqITS N ND IU.]SIT)I.]N]'S OF ,fHEIR I{ESPEC'TIVE
COI]NTIBS.

l THAT lhis trtattcr is rtot pcndirtg irr court irr the reprrhlic olKenya between the
part tcs

o() IItEITEITOI(E, I I'IIAY FOII TI{E FOI-LOWING RELII]IrS; -

a) To enact'a clausc in the electoral laqs that will makc sure that all nominated
Members of County Assemblies are
RESTDENTS OF TIIEIR RESPECTIVE

RECISTERED VOTERS,
COUNTIES THEY ARE

ETHNICNOMINATED INTO AND SHOULD REFLECT
COMMUNITI.ES IN THOSE TTESPECTIVE COUNTTES.

Yours

Laban Omusundi

An active citizen based in Nakuru

CC: - NAKTIRU C.UNTY SENAT.R HoN. TABITIIA KARAI\.JA

b) Any other reliefs that deems fit to enhance and advance the subject.latter by
creating sanity in our progressive politics and constitutionalism in makin!
Kenya a little heaven fo, the mighty and commoners to excer in political
opporrunities that are there in the constitution. AMEN.

PETMON TO SENATE. DRAWN AND FILED BY LABAN CONTACIS: 0723159625

LN_!I!, MA',I"t'UR Or. EN
T,AWS THAT'WII,L MAI(I} SURI''UIA'T ALI, NOMINATIID MCAS

Page 2
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REF: IEBQDU/CORM l/2023

J.M. Nyegenye, CBS

Clerk of the Senate
The Senate
Clerk's Chambers
Parliament Buildings
P.O. Box 41842 - OO1OO

NAIROBl

8s November,2023

r.,;...,',,iIv, l,iJ
1 A N}v 2023

[s",
'R

,oc0
riPln[zo'Dear Nh NtegavLYL t

RE: SUBMISSIONS ON THE PETITION TO AMEND THE ELECTORAL IAWS TO
ENSUR,E NOMINATED MEMBERS OF COUNTY A5'EMBIIES ARE REGISTERED
VOTER,S AND RESIDENTS OF THEIR, RESPECTIVE COUNTIES

Reference is made to your letter Ref. No. JEN/DGAC/D6CIJLAHRC/2O23(146) dated
l3'h October. 2023 and received on 19'h October,2023 on the above tubiect matter.

fu per your request, the Commlssion forwards itJ representations on the Petition for
your consideration.

Please do not hesitate to contact the undersigned for any clarification or further
informati

Yours

MarJan n Marfan, MBS
n

Encl. - (l) Submissions
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THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

SUBMISSION ON

THE PETITION TO AMEND THE ELECTORAL IAWS TO ENSURE

NOMINATED MEMBERS OF COUNW ASSEMBLIES ARE REGISTERED

VOTERS AND REsIDENTS OF THEIR RESPECTIVE COUNTIES

Dated 8th November. 2023

lndependent Electoral & Boundaries Commlssion (IEBC)

Anniversary Towers, 5th Floor. Off University Way

P.O. Box 45371- O0l0O, Nairobi- Irenya

Telephone: + 254 (0) 20 29925



A. INTRODUCTION

l. The lndependent Electoral and Boundaries Commission (IEBC) is a Constitutional

Commission established under Article 88 of the Constitution of Kenya'

2. Article 88(4) of the constitution outliner IEBC's mandate to, among others. conduct

and supervise referenda and elections to any elective body or office established by

the Constitution and regulate the process by which PartieJ nominate candidates for

election.

3. Article 177(1)(c) of the Constitution provides for the membership of the County

fusembly as follows -

(l) A county assembly consists of-
(a) members elected by the registered voters of the wards, each ward

constituting a tingle member conttituency, on the same day as a

general election of Members of Parliament, being the secand Tuesday

in August, in every fifth Year:

(b) the number of spectal seat members necesnty to enture that no more

than two-thirds of the membershlp of the assembly are of the same

gender;

(c) the number of membert of maryinalised grouPt, including Pertons

with dlsabilities and the youth, prescribd by an Act of Parllament;

and

(d) the Speaker, who is an ex officio member.

(2) The members contemplated in clause (l) (b) and (c) shall' in each case, be

nominated by political parties in proportion to the teatt received in that election

in that county by each political party under paragraph (a) in accordance with

Article 9O.

(3) The filting of special seats under clause 0 (b) shall be determined after declaration

of elected members from each ward.



(4) A county assembly is elected for a term of five years.

4. Article 9O of the Constitution speak to the allocation of party lirt seats in Parliament

and the County Assemblies based on proportional representation popularly known

as 'nominatd seatj'.

5. Article 9O(2) of the Constitution read together with Section 36 of the Elections Act.

2011. mandates the Commission to conduct and supervise elections for the

allocation of the seats aforesaid,

B REOUIREMENTS FOR THE PARTY LI'TS AND ALLOCATION OF SEAT'

6. Pursuant to Section 35 of the Elections Act, 2011, political parties are required to

submit their party lists to the IEBC at least forty-five days before the date of the

General Election. The IEBC then revia,rrs the lists for compliance and is mandated

to require political parties to amend the lists to ensure compliance in the event of

non- compliance.

7. Sedions 34 and36 of the Elections Act, 2Oll outlines the requirements that political

parties should adhere to while submitting their lists to the IEBC in accordance wlth

the provisions of the Constltution and the party's rules. The requirements are further

espoused in the Elections (General) Regulations. 2012 and Elections (Party Primaries

and Party Lists) Regulations, 2017.

8. ln cognizance of Regulation 54 (8) of the Elections (6eneral) Regulations, 2012 and

pur5uant lo Constltutlonal Petitlon No. 147 of 2Ol3 Natlonal Gender and Equality

Commksion v IEBC & Another, the IEBC is required to publish the lists in two (2)

Newspapers of nationwide circulation.



9. Followlng publication, members of the public or nominees have an oPportunity to

lodge any disputes which are to be determined wlthin ten (10) days pursuant to

Section 74 of the Elections Act. Political Parties seized of orders from the dispute

resolution process in respect of the various lists are required to re-submit amended

lists to the IEBC in compliance with the orders issued.

lO. ln line with Section 36(4) of the Elections Act, the IEBC is obligated to allocate the

seats within thirty days after the declaration of election results for the General

Election. A gazette notice is published to this effect for the purpose of

administration of oath at the respective County Assemblies.

11. lt is worth noting, that there is no Constitutional or statutory provisiOn requiring

the nomineer in the party lirts submitted under Article 177 1(b) and (c) (nominees

to the County Assembly) to either be registered voter or residents of the respective

counties that they are nominated in.

c. cAtE l^w
13.|n Narok Electton Petition No. EOO3 of 2022; Josephine Senqio Torcme v IEBC &

5 Others. the Petitioner averred that the 2nd Respondent ought not to have been

nominated to Narok County Assembly on the baiis that she was a voter and resident

of Nakuru County and that she was not a member of Jubilee Party (the party that

nominated her to the Assembly). She contended that the nomination of the 2nd

Respondent disenfranchises able residents and voters of Narok County who are

better placed to aSitate for the interests of Narok County as opposed to an outsider.

12. However, there is emerging jurisprudence from judicial determinations providing

that a nominated Member of county Assembly should be a registered voter and

resident in the county they are nominated in.



With regard to the claim that she was not a registered voter in Narok County, the

2"d Respondent contended that the law does not define where a voter is supposed

to be registered in order to be nominated or elected to the county assembly.

Further. she opined that there was no ground under Section 25(2) of the Elections

Act that disqualified her from being nominated in as much as she was a registered

voter in Nakuru County.

ln its determination, the Court stated, "A party llrt for Narok County fusembly mun

and ought to reflect the face and dlverslty of the people of Narok County. Thls ls

lmportant because lt ls only a person who hailt from Narok County, who lnteracts

with the resldents of Narok County on a dally or often basis who can be said to

posseir adeguate knowledge of the arpirations and needs of the people of Narok

County. An outsider, wen with the purest of lntentionr is not prilry to the particular

and speclflc needs of a people he or she doer not interact with." The nomination

of the 2'd Respondent was declared null and void.

On appeal, the High Court upheld the decision of the lower Court and rtated that

'There ls absolute senre that the princlple of representation In the county polltical

arplrations and goall shotrld be understood and glven meaning wlthin the objectt

of derrolution and prlnclples of devolved government in order to build a roburt

constitutlonal philosophy around thls subJed."

14. ln Kapsabet Hlgh Court Elxtion Petltlon Appeal No. EOOI of 2O22: Lydla Matuli

and ANC v IEBC and 2 Others, The High Court upheld the decision of the trial

Court to annul the appellant's nomination as a member of the county assembly of

Nandi under the ANC party gender top up llst. The Court held that the appellant

could not be nominated as a member of Nandi county assembly since she was

registered as a voter in Likuyani conrtituency in Kakamega county. The court



directed IEBC to gazette the next nominee on the list who was a resident of Nandi

county.

ln upholding the decision of the trial court, the High court noted that while there

rs no constitutional or statutory provlslon reouirins that a perJon mu5tbea
resistered voter i

there s ould be a pu ive interp ation of Articte I93(l) of the Constitution

which would favor a po5ition that would req ire a candida tetobeare istered

uaterjnlhat-Csunll (emphasi s ou rs)

The court stated the basis of the approach relying on the decision of The supreme

court of Kenya in the Speaker of the senate & Another v Attomey General & 4

Others, Sup Ct. Advisory Oplnion No.2 of 2lO3: [2Ol3J eKLR where the Court

opined, 'courts. this court included, are to resolve constitution-makinS

contradictions; clsrify draftsmanshlp-gaps; and settle constitutlonal disputes that

may have arisen from conrtitution-making compromises that often attend the

constitution-maklng process. ln doing to, thls court il to adoPt a PurPoJive

approach which promotes the dreams and arpirationr of the Kenyan people."

15.This was further reiterated in Marulal fPM Election Petitlon Appeal No. E0o2 of

2O22: )anet Lenalmalda Vs \EBC, Agnes Wambui Nganga & Jubil* Party. The

Petitioner averred that the nomination of Agnes wambui NganSa to the county

Assembly of Samburu was illegal because she was neither a registered voter nor a

resident in Samburu County. The Court agreed with the Petitioner and quashed the

nomination of Ms. Nganga.

15. However. some courts have adopted a reasoning different from the above cited

decisions. ln Busla Election Petition No. EOOI of 2O22t Chairman NEB(DAP -K ) v

CEO IEBC, Said Jelle AbdI & Another, the Court disagreed that a member need not

be registered nor a resident of the county he/she is nominated.

I



D. I'SUEs FOR CONSIDERATION

lT.While noting the proposed amendments to the law and the issues highlighted by

the Courts, the following issues must be considered;

ii. constltutionality of the amending the law to include thls requirement only for

nominatlve seats but not elective seats?

While appreciating the proposal in the petition, the Commission is alive to the

landmark caset Petltion No I of 2ol9 Natlonal Gender and EoualtN commission v

(lnterertd Partlei t2ol9l eKlRdelivered by Hon. Justice Joel Ngugi. the High Court

declared that nominated MCAs have equal opportunities, responsibilities and privileges

including opportunities for leadership positions in the County Assembly Committees

just like their elected counterparts effectively quashing the decision of the County

Assembly. "Nominated MCfu represent speclal lnterert groupr erpecially the

wlnerable, minority and hlstorically marglnalized groups such as women, youth,

persons with dlsabllities and racial mlnorities."

The import of this court decision is that a person need not be a registered voter in a

county in order to be norninated in that county and that these qualificatlon for general

registration ar a voter should apply even to nominated personr.

It is the commission's considered vietrr that this proposal may be deemed a non-starter

given the reasoned decision by Hon Justice Ngugi highlighted above.

t

i. Should the law be amended to lnclude the requlrement that a nominated MCA

mult be a reglstered voter and reddent in the county they are nominated in?

while there is no conititutional or statutory provision with this requirement, it is a

settled provision of law that the jurisprudence espoused in the Courts is a source of law

where a decision has been rendered. The question that arises however is what should

be done in the event of conflicting decislons by the Courts?

I



iii. What ls proof of residence?

A look at several Court decisions show that the Courts specify that for nomination' one

needs to be a registered voter and/or a resident in the concerned county' The question

that arises, therefore, is what is proof of residence? What is it that evidences residence?

And is incidence on proof of residence u nconstitutional?

tv. What is the intent of the obiectt of devolution?

Article 174 of the Constitution providesl

Oblects of devolution

The objects of the devolution of government are-

(a) to promote democratic and accountable exercise of power;

(b) to foster national unity by recognizing diversity;

(c) to glve powers of self-govemance to the people and enhance the partidpatlon of

the people in the exercise of the powers of the State and in making declsions

affecting them;

(d) to recognlze the right of communitier to manage thelr own affairs and to furth€r

their develoPment;

ln Constitutional Petltion No. E435 OF 2O22; Charles Makokha Sumba & Others v

tEgC & AG, the Court held that Regulation l3 C of the Election (Resistratlon of Voters)

Regulations, 2012 infringel on Article 38 of the Constitution to the extent that it curtails

a voters' right to freely make political choices and to transfer registration because of

the requirement of being a resident at least six months before the date of transfer. ln

practice, it was a problematic regulation to implement a5 the reSistration officers often

had a difficult time to establish what would suffice as proof of residence.

The requirement of residence for special seat nomination potes a similar challenge'

I



t
)

(e) to protect and promote the lntereits and rights of minorltles and marglnalized

communities;

(f) to promote social and economic development and the provision of proximate,

easily accessible services throughout Kenya;

(g) to ensure equitable sharing of national and local resources throughout Kenya;

(h) to facilitate the decentralization of State organs, their functions and services. from
the capital of Kenya; and

(i) to enhance checks and balances and the jeparation of powers,

A reading of this provision of the Conrtitution outlines clearly that the Constitution
envisions that the communities in a county manage their own affairs and that the
marginalized SrouPs are protected. ln line with Article 259(l), the Constitution must be

purposively interpreted in a manner that givel it full life and promotes its purpose. in line
with the interetts it was intended to protect while contributing to good governance. Given
the decision by Hon Justice Ngugi, perhaps it is also timely for a discourse on legislating

requirement for elective positions for one to be registered in the electoral area they aspire

to be elected in? Food for thought.

But would this restriction not fall foul of Article 38 of the Constitution on political rights

of Kenyans to be reSistered at a place of choice and to contest elections in similar vein?

E. CONCLUSION

Owing to the foregoing and the case law cited above. it is the IEBC's considered view that
the proposal by the petitioner may be deemed unconstitutional for want of adhering to
the parameters ,et out in the Judgements and the letter of the constitution.

ln addition. the commission suggerts that in keeping with the holding of Justice Ngugi

there is need for development of a comprehensive legal framework on the representation

of ethnic and other minorities and marginalized groups in order to realize the intention of

,
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Articles go, 97,98, lOO. 174 and 177 of the constitution. This will enhance the protection

of the rights of nominated Persons and ensure that they have equal status and are entitled

to equal opportunitie5. responsibilities and privileges including oPportunities for leadership

positions at the county assembly committee''

Marjan Hussein Marjan' MBS

Commission Secretarv/CEO
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Rel: RPP/ORG/34 Vol. Vll (46) Qate: Eh November, 2023

Cleft of the Senate
Clerk's Chambers
National Assembly, Parliament Buildings
P.O. Box 41842-00'100
NAIROBI

Dear Sir,

RE: MEMORANDUM ON THE PETITION BY LABAN OMUSUNDICONCERNING AMENDMENT
OF ELECTORAL LAWS TO ENSURE NOMINATED MEMBERS OF COUNTY ASSEMBLY
(MCAs)ARE REGISTERED V0TERS AND RESIDENTS OF THEIR RESPECIVE COUNTIES

Reference is made to your letter Ref. SENiDGAC/DGC/JI-AHRC/202U(150) dated 13th October 2023 on
the above sublect matter.

This Oflice opposes the referenced petition on accounl of unconstitutionality and not being appreciative
of the role of political parties in party list election.

Annexed herewith is a memorandum providing submissions in opposition to the Petition

Yours faihfully,

t0 Nov 2023
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ORPP
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OFFICE OF THE REGISTRAR OF POLITICAL PARTIES' MEMORANDUM ON THE
PETITION BY LABAN OMUSUNDI CONCERNING AMENDMENT OF ELECTORAL

I.AIil/s TO ENSURE NOMINATED MEMBERS OF COUNTY ASSEMBLY (MCA' ARE
REGISTERED VOTER5 AND RESIDENTS OF THEIR RESPECTIVE COUNTIES

I. INT'RODUCTION

The Standing Committee on Justice, Legal Affair and Human Rights vide a letter
datr:d l3th October 2023 invited the Office of the Registrar of Political Parties to
malle submissions on a petition by Laban Omusundi, dated 6'h August 2023,
concerning amendment of electoral laws to enrure nominated members of county
assembly (MCA{ are registered voters and residents of their reipective counties.

2. The Office of the Registrar of Political Parties is established under section 33 of the
Political Parties Act, 2OI1 as an independent state office within the meaning of
Article 260 of the Constitution. lts role on party list election includes certifying
that party list nominees are members of the nominating political parties- Section

34 l'tc) of the Political Parties Act. 2011.

3. The petitioner prays for limiting of party list nominees to their counties of voter
registration so as to realize special seat MCAs that are aware of the issues of the
electorate and to offer an opportunity to the reridents.

Qualifications for MCA elections

4. The Constitution appreciates the process of fllllng the special seats in Parliament
and countv assemblies ar an electlon Article 90 of the Constitution provides, inter
alia, that elections for the members of county assemblies under 177 (1) (b) and (c)

of the Constitution shall be on the basis of proportional representation by use of
parly lirts.

5. ln tr:rms of Article 177 of the Constitution. the membership of a county assembly
includes the gender top-up seats and representation of marginalised groups- the
nunrber of special seat members necesrary to enrure that no more than two-thirdt
of the membership of the assembly are of the same gender and the number of
mernbers of marginalised groups, including persons with disabilities and the youth.
prescribed by an Act of Parliament.

OI}](T OI; TIIL REGISTIT,\R
OT POLITIC.,I L P,T R,TI ES-
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II. SUBSTANCE OF SUBMISSIONS
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6. The qualifications for elections as a member of county assembly are documented

under Article 193(1) of the Constitution- a Person i5 eligible for election as a

member of a county assembly if the person is a registered voter, satitfie5 any

educational. moral and ethical requirementt prelcribed by this Constitution or an

Act of Parliament, and is either nominated by a political Parry or an indePendent

candidate supported by at least five hundred regittered voters in the ward

concerned. A party candidate is therefore required to be a reSistered voter.

nominated by a political party, and satisfies educational moral and ethical

requirements.

7. Under the Constitution. the requirement for a candidate to be a registered voter is

a

h

assemblv either through gender toP-uP llst or mar8lnalised SrouPs lirt.

8. Residency in an electoral area is neither a ground to regitter as a voter nor to vie

for an elective seat. This. in our view, is attributed to various reatont including

change of job locations, loss of jobs hence changes in living locations, historical

rearons ai to why some Kenyans reside in urban areas but regiSter at voter5 in

rural areas as that is where they consider home, and freedom of movement.

!. The closest residency has had an effect on votin& in recent times. was through

Regulation l3C of the Election fVoter Registration\ Regulatlons. 2017 which was

declared unconstltutlonal throuSh Conltitutlonal Petltlon E435 of 2021 Charles

Makokha Sumba & 4 Others Vl IEBC & AG. The Regulation provided that a voter

is not qualified to transfer his or her registration unless at the date of his or her

application to be transferred he or she was ordinarily resident in that constituency

six months immediately preceding the date of his or her application for transfer.

lO. The prayer in the petition, if adopted in law, may not ttand the test of limitation

of Article 38 of the Constitution with regard to the right of every Kenya to be a

candidate for public office without unreasonable restrictions. The

unreasonableness may include setting different parameters for party list election

yet Article 193 of the Constitution doet not dictate any conditions.

Effect on polltical partl€s

ll. Political parties have the sole mandate to develop party lists. Articles 90 (1) and

90(2) (a) of the Constitution reguire political parties to submit to the lndependent

Electoral Boundaries Commission 98 party lilts inclusive of 94 party lists for

county assemblies. (

2lPa3e
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12. Under Article 91 of the Constitution. a political party i, required to have a

national character as prescribed by an Act of Parliament. Parliament implemented
the provision through, among others, Section 7(2) (a) which requires a political
padry to recruit at least one thousand registered voters from each of more than
half of the countier. ln essence, the mandatory requirement is that parties must
recruit party members from at leasl 24 counties.

t3. Glv
tbal a party ts not requtrea rc il
required to submlt party lists for 47 countier. limltlng a county partv lirt to
pe$on5 reglttered ar voterr in that county amountr to assigning a neu/ meaning to
fu[icle 9l of the Constitution away from the one appreclated by Parllament.
Further. this would amount to parties being unable to submit the required 94
county assembly party lists due to the lack of party members who are registered as

votr:rs in some counties.

14. Adclitionally, the proposal would offer the "big parties" undue advantate over
"small parties" as the former may have party members, who are registered voteru,
acrcxs all the 47 counties. lt is only the big parties that would manage to submit
the required party lists. This has a negative rystematic effect on political partier.

15. By rjint of Paragraph 19 of the Second Schedule to the Political Parties Act, 20ll
and Section 34 (58) of the Elections Act, 2011, party nomination ruler provide for
various methods of development of party lists. Thir may include partier
pdc'ritizin8 party members that particlpate In partv nominations but do not winr
it incentivizes participation in partv nominatlons.

Select case law

16. While the courtt have not specifically found that county party lists are a prererve
of p,gr'5e.r registered a, voters in those counties, they had occasion to address the
issue of voter reSistration status with respect to party lists whenever they have
beerr approached by an aggrieved perron. The High Court in Election Petition
ApF,eal 5 &7 of 2Ol8 Victoria Cheruto Limo & another v lndependent Electoral
and Boundaries Commission (IEBC) & another [2018] eKLR, the court observed as

follows:

"...my constitutional lntetprctation is that only those who werc rcgisterd
to vote ln Wards ln Garisa County could qualify for nomination by the
party to the County Atsembly of 6arisa. ln my vlew thercbre, Victoria
Cheruto Umo fuing a rqlstered voter of Uasin 6ishu County was not
qualitTed and not valldly nominated to lill the gender top-up potition tn
the Garlssa County Atsembly.-
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17. ln Nakuru High Court Election Petition No.l of 2019 National Gender and

Equality Commission Vs Majority Leader, County fusembly of Nakuru & 4 others:

Jubilee Party & another (lnterested Parties) [2019] Eklr, the court addressed the

issue of equality between single member MCAs and special seat MCAs. The county

assembly had purported to resolve that special seat MCAs could not be

chairpersons and Vice Chairpersons of Membership of Sectoral and Select

Committees. The court found the resolutlon as null and void on Srounds that all

MCfu. whether elected through a Seneral election or a Party lirt electlon, are

eoual.

CONCLUSION

18. The voting unit for development of party lists are party members. and while the

members may be categorised in electoral areas, Section 25 of the Elections Act,

20ll as derived from Article 193 of the Constitution on qualifications for MCAs

only anticipate the candidates to be registered voters.

19. Flowing from the foregoing, ORPP beseeches the Committee to dismiss the

petition on account of the grounds provided hereinabove'

ANN N. NDERITU. CBs

REGISTRAR OF POLITICAL PARTIES
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KENYA LAW RLFORM COMMISSION
REINSURANCE PLAZA

]RD FLOOR
TAIFA ROAD

PO. Box 34999{0100
NAIROBI. KENYA

0 3 Nov 2023

Rcf. No KLRqpdf,p/(r2)

Mr. J" M. Nyegenye, CBS

Clerk of the Senate

Parliament Buildings
P. O. BOX 41t142-OOl00

NAIBOBI

Dear 
" 
!': n 

'? ,

_) AC

u5 W
qJ

E CT

1

aolaREF: PEilrio:\ Bi' ritsAN OMUSUNDI coNcERNTNC AMEI.JDMENT oF
LAWS TO EI.ISURE NOMINATED MEMBERS OF COUNTY ASSEMBLY
REGISTERED VOTER,S AND RESIDENTS OF THEIR RESPECTIVE COUNTIES

L.

(MCAs) ARE

We acknov.rleoge with thanks receipt of your letter Ref. No. SEN,/D6AC1JLAHRC/Z}23(i3,_)
dated l3'h October. 2023 on the above matter.

r.o tNlBqD_ucTtot.l

KLRC has' in a:cordance with its mandate to ensure that all the laws conform to the letter
and spirit of the conititution and to keep all the laws of Kenya under review and to ensure
its svstematic developrnent and reform, received an invitation frcm the Senate io consider
flnd give its perrPective on a Petition filed by Mr. Laban Omusundi. Mr. Omusundi is a
resident of Nakur,: County and a Director of an initiative hamed Grassroot Civiiian
Oversighi that tbcuses on Covernance matters:

The Petition proposei that, as a result of public outcry on the matter cf nomination of
Members of County Assemblies (MCAr, the swapping seen ln the noniination proces: for
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MCA reatJ and MCAs serving in counties in which they are ttranS€rt, electoral lawr should

be amended to allow only registered voters in the county to be eligible for nomination to
the rerpective County Assemblies. Further, the petition propoteJ that the nominated persons

should be resident in the respective counties of nomination and also reflect the ethnic

communities in those counties.

2.0 BAE(GBOIJISD

The Petition premises its rationale on a number of reasons

Firstly, the Petitioner avers that there has been a lot of public outcry on the manner of
nomination of MCAs to the county assemblies. The outcry has been occasioned by massive

swapping of MCAs seats within the political elite where some MCAs serve in counties which

according to the Petitioner, they are stranSer5 to and therefore do not understand the

respective needs and challenges. The Petitioner gives the examples of counties where this is

practice. He states that a person who participated in politics in Kiambu has been nominated

to the county assembly of Turkana. The same is seen in Kericho, Kakamega and lGjiado,

where nominated members participated in politics in Nairobi, Nakuru and Murang'a'

respectively.

Secondly. the Petitioner avers that these nominated MCAs do not understand the needs and

challenges of the counties they are nominated into and also. that they remain a5 strangers to
those counties since they do not reside in the particular counties.

Thirdly, the Petitioner states that this practice denies the indigenous people who are voters

and who have all requirements to be nominated an oPPortunity to serve the people

effectively as they possess a better understanding of their needs and challengel.

Lastly, the Petitioner's contention is that the matter of nomination of MCAs in the manner

described is a nuisance to many because it is morally incorrect. being perpetrated by the

high end political elites and that there should therefore be in place, checks and balances.

The Petitioner prays that the Senate in considering the petition. considers enacting a clause

in the electoral laws that will make sure that all nominated MCAs arel

(a) registered voters in the countiqs where they are nominated:

(b) residents of the respective counties where they are nominated: and

3.0 P-FNTIONER'S PRAYERS AND I55UES FOR CON5IDE.RATION
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(c) reflect the ethnic communities in those respective counties.

A further review of the Petition thus brings to the fore nornination as a special seat member
or a representative of marginalized Sroups, including persons with disabilities and minority
communities as the thematic area of concern in the Petition. Special reat members are MCAs
who secure rromination to the county assembry through a procesr that has been provided
for in sectionl 34 and 36 of the Elections Act, 2Oll.
The Constitution or the existing electoral laws have not provided a separate framework of
qualifications to be mbt by persons for nomination into these special or marginalized MCA
seatr other than being in the party lists and meeting the criteria provided for under the
Conrtitution and the Elections Act, 2oll. The implication of the petition is that these set of
MCAs should be nominated based on quallfications or criteria that is different from that of
other (electecl) MCAs.

We therefore consider the qualificationr for nomination as an MCA as the legal thematic
area of intere:it in the Petition.

4.O

our considerittion of the Petition by Mr. omusundi leads us to two questions that we
believe by attemPting antwert to, will render our considered view on the merits or demerits
of the Petitiorr. Thus:

A' ls residency and area of reglstration ar a voter necessary in determlning who can be
nominated as an MCA?

B ls a reflectl'cn of the ethnrc communitier in respective counties necesra ry in determining
who can be nominated as an MCA?

our consideration of the above question5 are enumerated hereunder

A ls re:ildenry and area of reglstration as a voter necessa ry in determlning who can
be nomlnated as an MCA?

Article 193 of the Kenyan Constitution outlines the qualifications for candidates seeking tobe elected as MCAs. Arising from the Petition therefore is the question whether the
constitutional provisions require to be bolstered in the case of the nominated members.

3



Firstly, the Constitution provides for special seat members and representatives of

marginalized group, to promote inclusivity, diversity and the protection of the rights and

interestr of traditionally underrepresented and disadvantaged communities. This inclusion is

based on several key principles and reasons:

(a) Promotlon of Equality and lnclusivity

Kenya's Constitution includes special seat members to promote equality. inclusivity and the

protection of marginalized groups' rights. This addresses Patt imbalances' breaks gender

barriers and helps to ensure diverse rePresentation in governance'

(b) Protection of Minority Rightl and lnterests

Special seats protect the rights and interests of marginalized ethnic communities. minorities

and persons with disabilities. This representation enJure5 their unique concernt are

considered in policymaking and legislative processes.

(c) Enhancement of DemocracY

Representation from marginalized groups enriches the democratic process by bringing

diverse perspectives and experiencel to decision-making. lt ensures Sovernance is responsive

to a wide range of citizen interests'

(d) Fostering National Unity and Social lnclusion

lnclusive governance promotes a iense of national unity and fosters social and economic

inclusion. lt demonstrates the government's commitment to the welfare of all citizens,

regardless of their background.

ln summary. it is needful to note that the provision for special seat members and

representatives of marginalized groups in Kenya's Constitution reflects the nation's

commitment to equity, diversity and inclusive governance. These provisions are intended to

address historical imbalances, protect the rights of underrepresented communities and

strengthen the principles of democracy and equality in the country's political Procesrer.

Secondly. the requiremdnt that elected or nominated i'ndividuals to political offices should

be residents or 'registered voters in the areas they represent is often based on [rinti:ples

related to representation, accountability and democracy. The key asPects to consider include

(a) Representation
The fundamental idea behind this requirement is that elected officials should be

representative of the people they serve. By being residents of the area they represent, they

are more likely to understand the needs, concernt and values of their constituents. This' in
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turn' can le'ad to better decision-making and policies that align with the preferences of thelocal population.

(b) Accountability
when elected officials are residents or regirtered voters in the area they represent, they aremore directl'y accountable to their constituents. lf they make decisions that are unpopular orfail to address local issues, they are more likery to face conrequences in the form of voterbacklash during the next election. This accountability mechanism helps enrure that electedofficials remain responsive to the needs of the community,

(c) Connection to the Communlty
Elected offlcials who are residents of the area they represent are more likely to have apersonal connection to the community. They may have lived there. raised their familiesthere' or ha''re deep roots in the area. This personar connection can foster a rense ofdedication arrd a tenuine desire to improve the community.

(d) Prwerrting Outside tnfluence
Requiring that elected officials be residents or registered voters in the area can help preventoutside interetts from exerting undue influence on the local political procers. lt reduces therisk of indivicluars or organizations from other regions ,,parachuting 

in" and attempting tocontrol local politics for their own gain.

(e) Legitimary and Trust
when conrtituents know that their elected officials live in the rame community and areregistered votrlrt' it can enhance the legitimacy and trust in the political process. people aremore likely to trust elected officials who are p.rt or their own community and have a directstake in its well-being.

It's important 10 note that the specific requirements for poriticar office can vary by country.state or locality' some offices may have more stdngent residency requirements than others.These requirernents are often set in raw and they can be subject to change through thelegislative proces5.

However' there are also.debates surrounding these requirements. critics argue that suchrequlrements rnay limit the pool of candidaies and exclude individuals who. while notresidents' may still have valuable expertise or perspectives to offer. Thir in our opinion. is aminimal concern for Kenya as these perroni can be brought on board as staff of the countygovernments and do not necessarily have to be MCAs.
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Balancing the principles of representation and accountability with the need for diversity and

expertise is indeed an ongoing discussion in democratic systemt around the world.

Conrtitutional and Leeal Position

While the Constitution and the Elections Act. 2Ol'l have provided the basic requirements to

be met by a citizen for election as an MCA, none has provided an additiOnal layer of

requirements for nominated MCAs. This is ostensibly because the members while transacting

business as MCAs remain equal and the rationale for their nomination is premised on

constitutional principles that aim to Promote inclusivity. diversity and the Protection of the

rights and intererts of traditionally underrepresented and disadvantaged communities' This is

indeed the reason behind having nominated representatives'

On the question of residency and that nominated MCAs be regittered voters' we will take a

look at Article 180(l) of the Constitution'

Article lgo(l) of the Constitution provides that "the county governor shall be directly

elected by the voters registered in the county..." The Article is explicit on who exactly can

vote for a county governor. Juxtaposed against the Petition that requires a nominated MCA

to be a registered voter in the county of nomination, we opine that a purposive

interpretation of Article 180(l) supports the Petition given that the MCAs in their totality

will be responsible for oversight of the Executive at the county government level' where the

Governor is elected into.

By reguiring that the 6overnor is elected by registered voters in the county, the Constitution

has rendered weight to the statur of registration of voters to be relevant in the process. We

opine that the Constitution, even though silent on it. anticipates that an MCA who is

responsible for over sighting the Governor and the Executive that the Governor is in charge

of, should at the basic level also be a registered voter in the county'

The Constitution however does not speak to residency in clauses relating to the nomination

of the MCAs or Governor, but our rationale leans towards an adoption of the proposal

based on the social, economic and political reasons already enumerated.

We thus conclude bY oPining that it
nominated MCAs be resident and be

nominated.

is necessary for the reason, already given that

registered voters in the counties where they are

6
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B' ls a reflerlion of the ethnic communltiel in respectlve counties necersary in determiningwho can be nomlnated as an MCA?

on this second part of our consideration of the Petition, we opine that electoral laws andprovisions ntust be consistent with constitutional principles and muit not infringe uponfundamental rights, The fundamental principles of the Kenyan constitution, including thoserelated to eguality. non-discrimination and the protection of individual rights and freedomsrequire that ethnicity should not be used as the basis of any social, political or economicconsideration in public and private spheres. Adopting this bit of the petition could thereforeresult in constitutional or legal challenges such as potentiar violations of the freedom ofmovement, association and non-discrimination.

5.0 co CLLIS loN

critics of resirJency requirements for elected or nominated political office often raise severalarguments againrt these restrictions.

Residency requirements for politlcal office can have significant implications. They canexclude highllr qualified candidates who are not residents of the area they seek to reprerent,potentially depriving the community of expertise. ln regions with high mobility, like cities orcollege towrs, these rules can deter eligible candidates and hinder local politicalparticipation' ln today's interconnected world, traditional residency rules may not align withmodern realit es. where people often have multiple ties and work in different places. Somejurisdictions h'lve tried to address these issues with exceptions, but finding the right balancebetween ensuring a stronS connection to conrtituents and fostering diverse and qualified
candldates renrains a complex challenge in democratic governance.

our assessmerrt of the Petition however provides more merit for the requirement ofresidency and voter registration for a nominated MCA in the respective county ofnomination, oyer the cons on the requirement for residency.
On the ethnicity of the nominated MCA. we propone that further consideration of thesubject as prorrided in the Petition would lead to constitutional infringement and thereforepropore its rejeition ln toto,

As always' we remain committed to upholding the principles of democratic governance andthe rule of law"in Kenya by supporting 
"r"ry "ffo.t 

to improve our laws in response to thesocial, economic and political needs of the country.
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we appreciate your invitation to appear and present our consideration of the

hereby confirm our attendance.

Qeu(
Yours

Joash Dache, MBS

SECRETARY/CEO

Copv to : Ms. Christine A. Agimba
Chairperson,
Kenya Law Reform Commission
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POUllCAtrAnnCt UArtor
cotrrrlEE

POLITICAL PARTIES LIAISON COMMITTEE (PPLC)
rl/o Office of the Registrar of Political Parties, Lions Place, tstFloor

Karuna Close, Waiyaki Way, Westlands
P.O Box r13r-oo6o6, Sarit Centre, Nairobi, Kenya.

Email rtres mail.com

Thc Clerk,
Senate of Ken'ga,
Parliament Buildings,
P.O. Box 4r842-ooroo,
NAIROBI.

Dear Sir,

RE: RESPONSE 1'O THE PEIIIION BY I-AIIAN OMUSUNDI CONCERNING
AMENDMENT OF I]LEC'TORAL I-AWS'I'O ENSURE NOMINATED

MEMBERI; OF COUNTYASSEMBLY (MCAs) ARE REGIS'I'ERIiD VOTIIRS
AND RESIDIiN I'S OF'I'HEIR RES PECTTVE COUIVI'IDS

This is the response by the Political Parties Liaison Committee (PPLC) to the above-

captioned petition. PPLC is created under Section 38 ofthe Political Parties Act, zorr and

its principal fu nction is to provide a platform for dialogue between the Registrar, Electoral

Commission and I'olitical Parties.

The role of political parties in Kenya's democratization, national cohesion, and

championing the rights of special interest groups is a crucial aspect of our country's

political systern. This is achieved by shaping and consolidating democracy by providing a

platform for nrembers to participate in the political processes, promoting inclusivity, and

advocating for the rights and interests of various groups within society.

I

PPLC

Democracy is predicated on the principle of popular participation in governance, and

political parties serve as vehicles for this participation. The Political Parties Act provides

legal backing for the establishment and regulation of political parties in Kenya. Section

4-.A' of the Act highlights the aims and objectives of political parties to include nomination

of candidates for elections and promoting and enhancing national unity. Political parties

are mandated to promote democracy within their structures and work towards enhancing



political pluralism, inclusivity, and fair representation of all citizens. Through this

provision, political parties create an enabling environment for political competition, voter

mobilization, and the articulation of diverse perspectives, which are essential elements of

a thriving democracy.

Furthermore, political parties in Kenya play a crucial role in fostering national cohesion

and unity. In a multi-ethnic and diverse society like ours, it is important to have political

parties that embrace inclusivity, respect for cultural diversity, and promote national

integration. The National Cohesion and Integration Act of zooS provides a legal

framework for promoting national cohesion and addressing ethnic tensions in Kenya.

Irolitical parties have a pivotal role in promoting national cohesion by encouraging the

inclusion of all citizens, irrespective oftheir ethnic, religious, or regional backgrounds in

the management of Parties. Political parties are, therefore, required to adopt internal

mechanisms that ensure equal representation of all ethnic groups and refrain from

engaging in acts that promote discrimination in representation. By adhering to these

provisions, political parties contribute to the building of a united and harmonious society.

Political parties are legally obliged to promote democracy, foster societal unity, and

ensure the full participation and representation ofspecial interest groups such as women,

youth and the marginalised. By fulfilling these roles, political parties contribute to an

inclusive and vibrant democratic system that upholds the principles of fairness, equality,

and socialjustice in Kenya.

'fhe current petition requiring members elected on special seats by political parties to the

County Assemblies to be registered in a specific county is an affront to the rights of

political parties in realising the above-espoused mandate and if left unchallenged, it will

serve to entrench ethnic balkanization.

The legal regime governing qualifications for nomination to the County Assembly is

provided for under Article 193 (1) (a) ofthe Constitution as reproduced hereunder:

(r) Lrnless disqualified under clause(z), a person is eligiblefor election as a

member o;f a

county assembly if the person -
t



(a) is registered as uoter;

Similarly, Article t77 of the Constitution outlines the membership of a County Assembly

to include:

t) A counQl assembly consists of--

(a) members elected by the registered uoters of the wards, each uard constituting

a single nrcmber constituency, on the same day as a general election of Members

of Parliar,nent, being the second Tuesday in August, in euery fifth year;

(b) tlrc number of special seat members necessarA to ensure that no more than

tuto-thirds of the membership of the assembly are of the same gender;

(c) the number of members of marginalised groups, including persons urilh

drsabilitrers and the youth, prescribed by an Act of Parliament; and

A) Unless disqualified under subsection (z), a person clualifiesfor nomination

as a member of a county assembly if the person-

(a) is registered as a uoter;

From the fort:going, there is no legal requirement that one has to be a resident or a

registered voter in the county where they are nominated to a County Assembly.

In the devolved system of governance, the Constitution contemplated the need for

community and cultural diversity in representation at both the County Executive and

Assembly. Indeed Section 6S (t) (e) of the County Governments Act, 2012 obligates

County govenlments to ensure that at least 3o per cent of public positions are filled by

people not from the dominant ethnic community in the County.

(d) the Speaker, ntho is an ex officio member.

Section z5 ofthe Elections Act, 2011 provides that:

,



Nomination of members contemplated under Article tT7 (b) & (c) of the Constitution is

solely a preserve of political parties. In realising this mandate, political parties are

supposed to undertake this process in accordance with the values and principles of

national governance as cspoused in Article ro ofthe Constitution and Paragraphs 5 and 6

of the Irirst Schedule of Political Parties Act.

Moreover, election under the Special Elect category is for the special interest groups

(SIGs). The needs ofSIGs interests are national issues and not county specific. Therefore,

political parties should be allowed to nominate individuals who have the requisite

expertise to represent and articulate the interests of these categories in the County

Assemblies.

Further, under the political parties Act, parties are supposed to be national and the

provisions of the Act geared towards fulfillment of national values. The political parties

therefore should be allowed to nominate any Kenyan to Assemblies and any legislation

otherwise will be encroaching on thc mandate of the political parties to fulfill its

obligations under the Constitution and the relevant Acts.

On a practical basis there is a major difference between voters and residents, countless

voters reside elsewhere from where they vote, an example the Civil servants are registered

in different areas from where they work and reside and the Kenyan phenomena of urban

Kenyans who vote in villages while residing in towns, would that not be discriminating

them on basis on where they are registered as voters?

If the prayers as sought by the Petitioner were to be granted, this would therefore be

countcrproductive to the initiatives of political parties in promoting national cohesion

and will perpetuate ethnic hostilities.

Yours Sincerely,

Evans Misati James
Chairrnan - PPLC
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Annex 7: Submissions by Council of County

Governors



COUNCIL OF GOVERNORS

SUBMISSION ON THE PETITION BY LABAN OMUSUNDI CONCERNING AMENDMENT OF

ELECTORAL LAWS TO ENSURE NOMINATED MCAS ARE REGISTERED VOTERS AND

RESIDENTS OF RESPECTIVE COUNTIES

A. lntroduction

The Petitioner, Mr. Laban Omusundi, a resident of Nakuru County has petitioned Senate

pursuant to the provisions of the Constitution. In his petition, he is proposing amendments of
electoral laws to ensure that the nominated Members of County Assembly (MCAs) are

registered voters, residents of their respective counties and are nominated into and should

reflect ethnic communities in those Counties.

The Petition is premised on the fact that a nominated MCA who is not from the county may

not able to understand the challenges and issues affecting the interest groups to which they

ought to represent in the Assembly.

The Council of Governors acknowledges the pertinent issues raised in the petition and wishes

to note as follows:

B. Composition of the County Assembly

Article 177 of the Constitution as read together with section 7 of the County Governments Act,

2oi2 stipulates that a county assembly consists of:

a) elected members as per the wards in the county, and nominated members based on

the following:
i. the number of special seat members necessary to ensure that no more than

two-thirds of the membership of the assembly are of the same gender; and

ii. the number of members of marginalized groups, including persons with
disabilities and the youth, prescribed by an Act of Parliament.

The nomination of members of the Assembly is done through political parties in proportion

to the seats received in that election in that county in accordance with Article 9o of the

Constitution. The same shall therefore be determined after declaration of elected members

from each ward.



Section 7 (z) of the Act also requires the political party nominating persons as MCAs to ensure

that the community and cultural diversity of the county is reflected in the county assembly;

and there is adequate representation to protect minorities within the county in accordance

with Article t97 of the Constitution.

It is noted that these provisions of the law do not provide a requirement that the nominated

Members and by extension the elected Members of the Assembly should be resident of the

County. The only requirement prescribed in law is provided under section z5 of the Elections

Act, 2011 which is that the person must a voter and has been a citizen of Kenya for at least 10

years before the elections. The said section reads as follows:

"25. Qualifications for nomination as member of county assembly

(r) Unless disqualified under subsection (z), a person qualifies for nomination as a

member of a county assembly if the person-
(a) is registered-as a voter;
(b) satisfies any educational, moral and ethical requirements prescribed the

Constitution and this Act; and
(c) is either-

(i) nominated by a political party; or
(ii) an independent candidate supported by at least five hundred registered

voters in the ward concerned."

Additionally, section z5(z) (z) provides instances where a person is disqualified from being

elected a member of a county assembly which includes, if a person-

is a State officer or other public officer, other than a member of the county assembly;

has, at any time within the five years immediately before the date of election, held

office as a member of the Commission;
has not been a citizen of Kenya for at least the ten years immedialely preceding the

date of election;
is of unsound mind;
is an undischarged bankrupt;
is serving a sentence of imprisonment of at least six months; or
has been found, in accordance with any law, to have misused or abused a State office

or public office or to have contravened Chapter Six of the Constitution.

vi

vii

It can therefore be deduced that the requirements imposed under section 7(z) oI the Act is

that Members of the County Assembly should be persons who are not only voters in the

county but also residence of the county. That is the only way the community and cultural

diversity of the county and adequate representation to protect minorities within the county

in accordance with Article r97 of the Constitution can be achieved.
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C. Role of members of the county assembly

The Council further notes that section 9 of the Act provides the role of members of the county

assembly to include-

a) maintain close contact with the electorate and consult them on issues before or under
discussion in the county assembly;

b) present views, opinions and proposals of the electorate to the county assembly;

c) provide a linkage between the county assembly and the electorate on public service

delivery;

The Council agrees with the petitioner that only MCAs residents of the county can discharge

the aforementioned roles. lt is therefore imperative that the MCAs have a direct connection
to and understanding of the needs and concerns of the people in their respective cou nties.

D. Conclusion and recommendations

ln conclusion, it is important to note that pursuant to provisions of Article t74 of the
Constitution, the objects of devolution of government include; to promote democratic and

accountable exercise of power, foster national unity by recognizing diversity; give powers of
self-governance to the people and enhancelhe partie ipation of the people in the exercise of
the powers of the State and in making decisions affecting them; recognize the right of
communities to manage their own affairs and to further their development; protect and

promote the interests and rights of minor:ities and marginalized communities among others.

For these objects to be realized in discharging the legislative authority of the County, it is

important that persons who are members of the County Assembly are not only voters in the
county but have also resided in the said county for at least five years before the election.

ln view of the above, the Council supports the petition and recommends as follows:

r. Amendment of section z5(t)(a) and z(c) of the Elections Act No. z4 of zo'r'r to provide

for additional requirement for nomination of a member of County Assembly which
includes a registered voter in the county and must have resided in the County for at

least three years. The proposed amendment is as follows:

" 25. Qualifications for nomination as member of county assembly

(r) Unless disqualified under subsection (z), a person qualifies for nomination as a

member of a county assembly if the person-

(a) is registered as a voter in the concerned county;

lntroduce a new subsection t(d) to read as follows:

I
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date of electioos;

We believe that this legislative proposal will increase accountability, better understanding of

local issues, and more effective representation which is in line with the obiects and purpose

of devolution as stipulated in Articles 't74 and t75 of the Constitution.
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REPUBLIC OF KENYA

Flamingo Towers, sth Floor WinB B, Mara Road, Upper Hill Po Box 73552- 00200 Nairobi Kenya Tel: 0701 046933
Emarl:communrcanonCdcountYassemblicaforum org www.countyassembllesforum.org

CAF MEMORANDUM ON THE PETITION BY LABAN OMI5UNDICONCERNING

AMENDMENT ELECTORAT LAWS TO ENSURE NOMINATED MEMEBERS OF THE COUNTY

ASSEMBLY (MCtu) ARE REGISTERED VOTERS AND RESIDENTS OF THEIR RESPECTIVE

COUNTIES

TO:

FROM:

DATE:

Mr. Jeremiah Nyegenye, CBS, Clerk of the Senate, Parliament of Kenya.

The County Assemblies Forum.

09h November2023.I

COUNTY ASSEMBLIES FORUM (CAF)

" Enhanci ng Cou nty Legislalion "
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2.

2.O.

2.t.

INTRODUCTION

The County Assemblies Forum (CAF) is the coordinating body of the 47 County Assemblies

in Kenya. The primary mandate of CAF is to promote networkinS and synergy among the

47 County Assemblies, coordinate intergovernmental relationsand enhance Sood practice

in legislative development. Our Mission is to provide effective leadership and coordination

of the 47 County Assemblies and through policy and legislative action, promote a

conducive working environment for all itsmembers, and in that way deliver quality services

to the people.

As one of the pillars of the devolved government tystem, CAF is committed to engage in

processes that encouraSe inclusivity and equitable representation in County Assemblies.

BACKGROUND

The petition submitted by Laban Omisundi addresses proposed amendments to electoral

laws with the aim of ensuring that nominated Members of County Assembly (MCAs) in

Kenya meet specific eligibility criteria. These criteria include being registered voters and

residents of their respective counties. The petitioner also calls for a selection process that

emphasizes ethnic community representation.

Kenya's county assemblies play a crucial role in local Bovernance and decision-making. with

nominated MCAs complementing elected representatives in these assemblies. Nominated

MCAs are appointed by political parties based on their performance in county assembly

elections, ensuring that various groups. including women. youth. and marginalized

communities, are adequately represented.

Laban Omisundi's petition acknowledges the significance of nominated MCAs in promotinS

diversity and representation in county assemblies. The petitioner asserts that by requiring

nominated MCAs to be registered voters and residents of their respective counties. a stronSer

connection can be established between the representatives and the communities they serve.

This move is intended to enhance accountability and the quality of local governance.

Furthermore, the petitioner's emphasis on ethnic community repreJentation seeks to address

concernr related to local interests and community ties. lt aims to promote a more

community-oriented approach to decision-making within county assemblies. fostering

cooperation among different ethnic groups.

However, it's important to consider both the merits and potential challenges associated with

these proposed amendments. While they reflect a commitment to inclusivity and local
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governance. there is a need to ;Til;if,l.E FJE";lili'i.pa.t on political parties' autonomy in

selecting candidates. as well as the adminirtrative complexities of defining and verifying

residency.

2,6, The debate surrounding this petition highlights the ongoing efforts to refine and improve the

electoral laws governing county assemblies in Kenya, with a focus on enhancing

representation, inclusivity. and the effectiveness of local Sovernance.

2.7. The Petition concerns counties and contains provisions that affect the functions and powers

of the county governments as set out in the Fourth Schedule to the Constitution

a

a
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3.O.GENERAL COMMENT5.
3.1. The petitioner, Laban Omisundi, demonstrates a commendable commitment to

inclusivity and equitable representation in county assemblies. By proposing

amendments to electoral laws that would require nominated MCAs to be registered

voters and residents of their respective counties, the petitioner underscores the

importance of ensuring that nominated representatives are deeply connected to and

vested in their communities.

3.2. The Laban Omisundi's petition underscores the significance of local governance by

advocating for the selection of nominated MCAs from ethnic communities within their

respective counties. This approach has the potential to foster more effective.

community-based decision-making and Sovernance.

3.3. The petitioner's call for amendments to the electoral laws to ensure that nominated

MCAs meet specific criteria such as voter regirtration and residency aligns with the

values enshrined in the Constitution. lt reflects a dedication to upholding the principles

of representative democracy and local Sovernance.

3.4, While the petitioner's emphasis on ethnic community representation is well-

intentioned. it may inadvertently promote division along ethnic lines. Emphasizing

ethnicity in the selection process could lead to tensions, exclusivity. and favoritism

among various communities. which may not be in the best interest of fostering unity

and cooperation.

3.5. The petitioner's proposal to require nominated MCAs to be residents of their

respective counties may introduce complexities in practice. Defining residency and

verifying it for all candidates could pose administrative and logistical challenges.

potentially slowing down the selection Process.

3.6. lmplementing the petitioner's proposed amendments might limit the autonomy of

political parties in selecting nominated MCAs. While transparency and community

involvement are vital, excessive constraints on party nominations could hinder their

ability to field the most qualified and aligned candidates.

3.7. CAF appreciates the opportunity to contribute to this Bill and on the basis of the

foregoing proposes the following amendments:

a



I 4,O, THE FORUM VIEWS ON THE PETITION

4.1 We believe that political parties should have the liberty and power to select

nominated members as they see fit. However, we also tuPport the petitioner's

recommendations for a more transparent and inclusive selection Process

involving various stakeholders from the County Covernment, political parties,

and the Registrar of Political Parties.

Political parties play a crucial role in the selection of nominated MCAs. As per

the Constitution. political parties have the mandate to nominate candidates in

proportion to the seats received in elections. This process ensures that the

political parties maintain diversity and representation in county assemblies.

Allowing political parties to select nominated members empowers them to bring

in individuals who align with their values and Policies. contributing to effective

SOVernance.

We acknowledge the importance of ensuring that nominated MCAs are

registered voters and residents of their respective counties. While we support the

petitioner's goal of enhancing the selection process. we believe that the existinS

legal framework already provides mechanisms for parties to nominate

individuals from the local communities.

Further, We fully endorse the petitioner's primary arSument that nominated

MCAs should be registered voters and residents of their resPective counties' This

fundamental requirement aligns with the core principle of representative

democracy and ensures that MCAs have a direct stake in the local communities

they are meant to serve.

The petitioner's proposal to amend electoral laws by emphasizing ethnic

community representation is commendable. lt promotes inclusivity. diversity'

and ensures that MCAs genuinely understand and address the unique needs and

challenges of their communities.

We appreciate the petitioner's focus on transparency in the selection Process.

The proposal for broader public participation, public consultations, and

involvement of County Governments, as suggested. would enhance the

legitimacy of the nomination process and make it more accountable to the

electorate.

4.2

4.3
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4.7. The Laws Coverning the nomination of the members of the County Assembly

are:-

Article 177 of the Constitution of Kenya

'membeohip of County Assembly shall consists of :-

(a) Memberc elected by the rcgistered vote,t of the watds each ward conttituting

a tingle member conttituency on the same day as a general election of membes

of parliament being the second Tuesday in August in every fifth year.

(b) The number of spcial seat memben necetsary to entute that no morc than

two thirds of the member of the assembly are of the same genden

(c) The memben of matginalized gtoups, including perons with disability and

the youth, prcscribed by an act of padiament.

(d) The speaker fiil The memben contemplated in clause I @) and ( c) shall in

each case be nominated by political parties in pruPortion to teats rcceivd in

that election in that county by each political party under paragraph (a) in

accordance with article 9O. "

Section 25 (l) of the Election Act. which specifies the qualifications for

nomination as a member of County Assembly and states: -

(l) unless disqualified under sedion

(2) a penon qualilies for nomination as a member of a County Assembly if the

pe6on:-

(a) ls rcgisteted at a voter.

(b) Satisfies any educational monl and ethical rcquircmentt prcscribed, the

constitution and the said act.

(c ) is either

0)

(ii)

Nominated by political party

an independenl candidate supported by at least five hundted rcgistercd

voten in the watd concemed.

I

4.8
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4.9. Section 36 of the Elections Act provides that:-

'36. (l) A party list submitted by a political pafi under-
(a) Article 97 0 @ of the Constitution shall include twelve
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candidatet;

(b) Article 98 (l) (b) of the Conttitution shall include tixteen

candidates;

(c) Article 98 (l) (c) of the Constitution shall include two

candidates;

(d) Article 98 (l) (d) of the Constitution shall include two

candidates;

(e) Article 177 (l) (b) of the Constitution shall include a list

of the number of candidates rcfleding the number of wards

in the cctunty;

(t) Article 177 (l) (c) of the Constitution shall include eight candidates, at least two of
whom shall be penont with disabilily, two of whom shall be the youth and lwo

ctf whom shall be penons rcprctenting a marginah2ed gtoup.

(2) A party list submitted under subsection (l) (a), (c), (d), (e)

and (f) shall contain altemates between male and female candidates in

the priority in which they arc listed.

(3) The party list refened to under subsection Q) (f) shall prioritke

a pecon with dRabilily, the youth and any other candidate rcpresenting

a matginalized gtoup.

(4) Wthin thifi days after the declantion of the election rcsults,

the Conmission shall designate, fiom each qualilying lin, the par{
rcpresentatives on the basis of proportional rcpretentation.

(5) The allocation of seats by the Commission under Article 97

0) k) of the Constitution will be prcportional to the number of seats

won by the pady under Article 97 (l) (a) and (b) of the Conrtitufion.

(6) The allocation of seats by the Commission under Article 98 (l)

(b), (c) and (d) of the Conttitution shall be prcportional to the number

of seats won by the pafi under Article 98 (l) (a) of the Constitution.

(7) For putposes of Article 177 0) (b) of the Conrtitution, the

Commisrion shall draw fiom the list under subsection (l)(e), such

number of special seat memben in the otder given by the party,

necestary to enturc that no morc than two4hitds of the membenhip of
the assembly are of the same gender.

(8) For putposes of Article 177(l)(c) of the Constitution, the

{
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Commission shall dnw ftom the list under subsection (l)(f) four special

seat member in the order given by the party.

(9) The atlocation of seats by the Commission under Article 177

(t) (b) and (c) of the Constitution shall be proportional to the number

of seats won by the pfty under Article 177 Q) (a) of the Constitution"

4.10 We recommend reinforcing existing provisions that ensure the selection of

nominated members who are residents of their respective counties. This can be

done by incorporating clear guidelines that specify the residency requirements

for nominated MCAs in the electoral laws.

The Forum proposes for a greater engaSement with stakeholders' including

county Governments, political parties. and the Registrar of Political Parties. Such

collaboration can lead to a more transparent and inclusive selection process.

County Governments should play a siSnificant role in ensuring that nominated

MCAs represent the interests of local communities. The Forum recommends the

following:

a) County Govemments:

1. We recommend that County Governments work in tandem with

political parties to identify suitable candidates who have the backing

of the communitY.

2. lmplement continuous civic education Programs focusing on the

roles and responsibilities of elected and nominated officials. public

participation oPportunities, and constitutional provisions related to

youth and women's particiPation.

b) Senate

1. We recommend further strengthening existing provisions that

stipulate the need for nominated MCAs to be residents of their

respective counties. This can be achieved by incorporating explicit

guidelines in electoral laws that outline residency requirements for

nominated MCAs, thereby ensuring they genuinely represent their

communities.

4.11
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7c) The lndependent Electoral and Boundaries Commission (IEBC):
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lmplement continuous civic education proSrams during the electoral

cycle, focusing on the roles of elected and nominated officials, public

participation opportunities, and constitutional provisions related to

youth and women's participation.

d) Political Parties:

l. Reform party structures to ensure selection of nominated Members

of County Assemblies are elected from their respective Counties.

e) Office of the Registrar of Political Parties (ORPP):

1. The Registrar of Political Parties should take on a facilitative role in

coordinating and overseeing the selection process. Their guidance

can ensure that the selection process aligns with the Constitution and

electoral laws. promotinS transparency and inclusivity.

2. Monitor, regulate, and enforce compliance with the Political Parties

Act provisions related to youth and women political participation.

3. lmplement regular capacity-building and training programs for

personnel to enhance understanding of relevant provisions.

4. Conduct regular audits of political parties to assess compliance.

5. lmplement public education proSram, to raise awareness about the

role of political parties and how to register to vote.

ln conclusion, CAF supports the petitioner's call for amending electoral laws to

ensure that nominated MCAs are registered voters and residents of their respective

counties. We recognize the merits of these proposals in enhancing local

representation. fostering community-oriented Sovernance. and promoting

trarrsparency. However. we also acknowledge the need for careful consideration

to balance these objectives with party autonomy and practical implementation

chailenges.

rJUe recommend a comprehensive review of the electoral laws. involving relevant

stakeholders, to achieve a balanced and effective solution. We look forward to the

Sen,ate's thoughtful consideration of these proposals. keeping in mind the best

interests of the Kenyan electorate and the principles of representative democracy.
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Thank you.

Yours sincerely.

HON. PHILEMON SABULEI

CHAIRPERSON, CAF
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