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ABBREVIATIONS

KRA KenYa Revenue AuthoritY

LN Legal Notice

RMA Regulatory Making AuthoritY

SI Act Statutory Instruments Act

$ Statutory Instruments

SO Standing Order
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CIIAIRPERS ON' S FOREWORD

In exercise of the powers conferred by section 1L2 of the Tax Procedures Act, 2015, the

Cabinet Secretary for the National Treasury and Planning published the Tax Procedures (Tax

Agents) Regulations,2018 on29h June 2018 vide LN No.138/2018 as a subsidiary legislation

under the Tax Procedures AcI, 2015.

The Regulations seek to;

(a) prescribe the conditions and procedures for registration of tax agents;

(b) outline the functions of a tax agent who is usually a member of the institute of

Certified Public Accountants, an advocate of Kenya with a valid practising certificate

or a former administrator with at least ten years' experience in tax administration;

(c) require the Commissioner-General of the Kenya Revenue Authority to maintain a

register oftax agents;

(d) establishes a Tax Agents Committee which shall consider applications for registration

of tax agents;

(e) prescribes the procedure"for investigations of allegations of misconduct i,gainst a-tax

agent; and

sets offences and penalties.

Section 19 of the Tax Procedures Act,2015 which commenced on 19m January,20l6 provides

that an individual or a partnership can apply to the Commissioner General of KRA for a license

as a tax agent in a prescribed form. The recommendation for registration will be made by the

Tax Agents Committee.

Section 20 prcvides that the Commissioner shall issue a license to a fit and proper applicant. It

further provides that Regulations may provide for guidelines for determining whether or not a

person is fit and proper to prepare tax returns.

In considering the said Regulations on lTth August,2018 the Committee conferred with the

regulation-making authority, i.e., the National Treasury, at a retreat in Kisumu County, pursuant

to Section 16 of the Statutory Instruments Act (SI Act), 201 3. The delegation from the National

Treasury was led by the Chief Administrative Secretarl', Hon. Nelson Gaichuhie.
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The committee then proceeded to scrutinise the Regulations where it resolved to annul them in

entirety for the reasons advanced in section 2.0 of this Report.

The Committee was guided by the Constitution of Keny4 the Tax Procedures Act' 2015' the

Statutory Instruments Act, (No.23 of 2013) and the Interpretation and General provisions Act,

(Chapter 2) which regulate the making, scrutiny and publication of the Regulations'

The committee wishes to express its gratitude to the Speaker for the support accorded to the

Committee in the discharge of is mandate. The Committee also wishes to record its appreciation

to the offrce of the crerk of the Nationar Assembry and the supporting Directorates for providing

the necessary technical support to the Committee'

on behalf of the Members of the Select corrrmittee on Delegated Legislation and pursuant to

standing order 2lo (4), it is my pleasure and duty to present to the House the committee's

ReportontheTaxProcedures(TaxAgents)Regulations,20lS'

HON. GLADYS BOSS SHOLLEI CBS MP

2lcommittee on Delegated Legislation: Report on the Tax Procedures (Tax Agents) Regulations' 201E



1.0 PREFACE

1.f Establishment and Mandate of the Committee

The Select Committee on Delegated Legislation is established pursuant to Standing Order No.

210 and is mandated to consider statutory instruments submitted to Parliament for consideration.

The Committee is expected to consider in respect of any statutory instrument, whether it is in

accordance with the provisions of the Constitution, the Act pursuant to which it is made or other

relevant written laws.

The Committee is mandated to consider in respect of any statutory instrument, whether it: -

a) is in accordance with the provision of the Constitution, the Act pursuant to which it is

made or other relevant written laws;

b) infringes on fundamentalrights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be dealt

with in an Act of the Parliament;

d) contains imposition of taxation;

e) diieciti or indirectty bars th6juiisciictio'r of the court;

0 gives retrospective effect to any of the provision in respect to which the Cc; siitution does

not expressly give any such power;

g) it involves expenditure from the consolicated fund or other public revenues;

h) is defective in its drafting or for any reason form oi'part of the statutory instrument calls

for any elucidation;

i) appears to make some unusuai or unexpected use of the power confered by the

Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before Parliarnent;

k) makes rights, Iiberties or obligations unduly dependent upon non-renewable decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having been

provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
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p) inadequately subjects the exercise of legislative Power to Parliamentary scrutiny; and

q) accords to any other reason that the committee considers fit to examine'

1.2 Committee MembershiP

The committee as constituted by the House in Decemb er 2017 comprises the following

Members -
1. Hon. GladYs Boss Shollei CBS MP

2. Hon. Fatuma Gedi, MP

3. Hon. Isaac WaihenYaNdirangu, MP

4. Hon. Alice Wahome, MP

5. ] lon. Robert Mbui, MP

6. llorr. Daniel Maanzo, MP

7. llon. Muriuki Njagagua, MP

8. Hon. TimothY WanYonYi, MP

g. Hon. Alfred Bernard Wekesa Sambu, MP

10. Hon. Ronaid fiPiotich Tohui, MI'

11. Hon' William Kamoti, MP

rl. Hon. Charles Gimose, MP

13. Hon. William Kamket Kassait, MP

14. Hon. Martha Wangari, MP

15. Hon. (Dr.) Wilberforce Oundo, MP

16. Hon. Abdi KoroPu TePo, MP

17. Hon. George Gitonga Murugara, MP

18. Hon. Jennifer Shamalla, MP

19. Hon. Munene Wambugu, MP

20. Hon. Muturi Kigano, MP

21. Hon. Patrick Kariuki Mariru, MP

22.Hon. SammY SeroneY, MP

- Chairperson

- Vice- ChairPerson
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1.3 Committee Secretariat

The secretariat comprises of the following members of staff -
Iv{r. Susan Maritim Senior clerk Assistant (Tearn l-eader)

ldr. Jimale Mohamed Clerk Assistant III

Mr. Dima Dima Principal Legal Counsel

Ms. Mugure Gituto Legal Counsel II

Ms. Anne N. Kigoro Research & Policy Analyst

Ir4r. JosphatMotonu FiscalAnalyst
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2.0 CONSIDERATION OF THE INSTRUMENT

2.1 Introduction and Background Information

ln exercise of the powers conferred by section ll2 of the Tar Procedures Act' 2015' the

cabinet Secretary for the National Treasury and Planning published the Tax Procedures (Tax

Agents) Regulations,20lg onzghJune 2018 vide LN No.138/2018 as a subsidiary legislation

under the Tax Procedures Act, 20 1 5 '

Purpose of the Regulations

The Regulations seek to;

(a) prescribe the conditions and procedures for registration of tax agents;

(b) outline the functions of a tax agent who is usually a member of the Institute of Certified

public Accountants, an advocate of Kenya with a valid practising certificate or a former

administrator with at least ten years' experience in ta'x administration;

(c) require the commissioner-General of the Kenya Revenue Authority to maintain a

fegisteibf tax agents; - - '

(d) establish a Tax Agents Committee which shall consider applications for registration of

tax agents;

(e) prescribe the procedure for investigations of allegations of misconduct against a tax

agent; and

(0 set offences and Penalties'

Expected Benefit of the Regulations

The expected benefit of the Regulations is to allow tax payers to seek the services of a

professional tax agent to allow compliance with requirements of the tax law' This is meant to

ensure that tax compliance is improved across the e@nomy, thus enhancing revenue

administralion.

Section 19 of theTax Procedures Act,2015 which commenced on l9e January,20l6 provides

that an individual or a partnership can apply to the commissioner General of KRA for a license

as a tax agent in a prescribed form. The recommendation for registration will be made by the

Tax Agents Committee.
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Section 20 provides that the Commissioner shall issue a license to a fit and proper applicant. It

further provides that Regulations may provide for guidelines for determining r.vhether or not a

perso;' s fit and proper to prepare tax retums.

2.2 Scrutiny of the Instrument

The llax Procedures (Tax Agents) Regulations,2018 were published on 29th June,2018 vide

LN ].nrj.l38/2018 and tabled before the National Assembly on 4ft July 2018. This is within the

sta iur r,ry timelines contemplated under section 11(1) of the Statutory Instruments Act.

The 11"*r,ations are unlikely to impose significant costs on the community or a part of the

comm. nity and hence the regulatory impact assessment was not prepared for these Regulations

purs::at1t to section 6.

The scrutiny was undertaken in conformity with the Constitution of Kenya, the Tax Procedures

Act, 2015, the Statutory Instruments Act, (No. 23 of 2013) and the Interpretation and General

Provisions Act, (Chapter 2) which regulate the making, scrutiny and publication of the

.-Regulations.

Meeting with the Regulation-Making AuthoriQ'

ln considering the Tax I'rccedures (Tax Agents) Regulations,2018, the Committee held a

meeting with the regulation-making authority, the National Treasury on 17ft August,2018 in

Kisumu City. The Ministry was represented by l-lon. Nelson Gaichuhie, the Chief Administrative

Secretary and other Ministry officials.

The Committee was informeo that the guidelines for registration and licensing of tax agents were

provided for under Section 24A of the Kenya Revenue Autho;-it1' (KRA) Act, as the Kenya

Revenue Authori;y (Tax Agents) Regulations,2Ol2. The Tax Procedures Act which was enacted

in 2015 in order to consolidate tax procedures and administration processes repealed the said

section of the KRA Act. This has therefore brought ambiguity regarding the validity of the Tax

Regulations.

The Committee further heard that Section 19(l) of Tax Procedures Act,2015 provides for

Iicensing of tax agents while Section 20(3) provides for issuance of Regulations under the Tax

Procedures Act,20l5 to provide for guidelines for determining fitness of a person to be a tax

agent.
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1.

The Regulations seek to transfer and anchor the tax agents' regulation under the Tax Procedures

Act, 2015. The Regulations were initially issued in the year 2012 under the KRA Act'

2.3 Committee Observations

Following comprehensive scrutiny of the Regulations, the Committee made the following

observations -

THAT, the Regulations were not accompanied by an Explanatory Memorandum as

required by section 5A of the statutory Instrument Act hence it was not possible to

anaryse the extent of public participation or revel of consurtation conducted required under

section 5 of the statutory Instrument Act and the spirit of Article r0 and Article 118 of the

Constituilon

2.

The commiffee was dissatisfied with the regulation-making authority's explanation that

they did not find public participation necessary since the Regulations existed as the Kenya

Revenue Authority (Tax Agents) Regulations, 2012 and considered it a transition from

previous Kenya Revenue Act, whioh has-since been repealed' The committee' -thp-refo-re'' '- - -

observed, that this was in contravention of the S) 
"\ct'

THAT,theRegulationsdonotprovideforatransitionalmechanism/provisionandthe

status of existing tax agents. The Regulations are therefore defective in their drafting

pursuant to section 13(h) of the SI AcL

THAT, the enabling Section l12 of the Tax Procedures Act,2015 empowers the cabinet

Secretary to prescribe offences and penalties when making Regulations' Regulation 10

thereof prescribes the offences and provides that a person' if found culpable on conviction'

shall be liable to a fine not exceeding two hundred thousand shillings or to imprisonment for

a term not exceeding two yeafs. This contravenes section 2A$\ of the Statutory

InstrumentsActwhichprovidesthatapenaltyforthebreachofastatutoryinstrument

shall not exceed twenty thousand shillings or such term of imprisonment not exceeding

3.

six months or both'

The Committee also observed that the Regulations do not provide for personal

indemnity/insurance/compensation to tax pa1'ers in the event where the tax agents act m

contravention of the law leading to losses for the taxpayer(s)'

8|CommitteeonDetegatedLegislation:ReportontheTaxProcedures(TaxAgens)Regulations,20l8



3.0 RECOMMENDATION

The Committee recommends that pursuant to Standing Order 210 (4) (b) and section f 5 (1)

of the SI Act, the Tax Procedures (Tax Agents) Regulations, 2018 be annulled in entirety

for the aforementioned reasons.

Signed. Date.....A.S OR As \K
HON. GLADYS BOSS SHOLLEI CBS MP
CHAIRPERSON
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ANNEXTIRES

(i) Committee Minutes

(ii) Sittings

(iii) Adoption List

(iv)CopyoftheTaxProcedures(TaxAgents)Regulations'2018

(v) CorresPondence
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Ref. ZZ TS/GP/3O
3'd JuIy, 201g

The Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
NAIROBI

RE: LEGAL NOTICES NOS. 138 TO 144 OF 29th JUNE,2

Attached, please find the following Legal Notices:

1 . Legal Notice No. 138 on the tax procedures Act,2015
Z.LegalNotice No. 139 on the Retirement Benefits Act,1997
3. Legal Notice No. i40 on the public Finance Management Act
4. Legal.Notice No. 141 on the public Finance Management Act
5. Legal Notice No. 142 on the Proceeds of Crime and Anti-Money Laundering Act, 20096. Legal Notice No. i43 on the Air Passenger Service Charge Act
7. LegalNotice No. 144 on the Retirement Benefits Act

relating to 201812019 National Bud.get process

Telegraphic Address: 2292 I
TREASIIRY-NAIROBT

FAX NO. 330425
Telephone: 2ZS2E9

When replying please quote

The Chairperson
Delegated Legislation Committee
National Assembly
NAIROBI

The Principal Secreii -.,

National Treasury

Director. ivi&FA
National Treasu 11,

rtr\, rOVtr

The purpose of this letter is to request the Clerk of the National Assembly to lay the saidLegal Notices before the National Assembly in order for the Cabinet Secretary, National
Treasun, to meet the requirements of the Statutory Instrument Act.

WANYAN4B AMBIA, OGW
or: P CIPAL ONAL Y U

Copy to:

o s .lul zoia

CLERK'S OFFI CE





SPECIAL ISSTIE

Kenya Gazette Supplement No.9I

(Legtslative Supplement No. 45 )

Le,c.q.rNoTIcsNo. 139

TAX PROCEDI.IRES ACT, 20 1 5

(No.29 of20l5)
iN EXERCISE of the powe$ conferred by section I 12 of the Tax

Procedures Act, 2015, tle--Cabinet Secretary for the National freasury
and Planning makes the following Regulations_

TriE TAX PROCEDURES CfAX AGENTS) REGIILATIONS,20iS

l. These Regulations may be cited as the Tax procedures (T4x
Agents) Regulations, 20I,8.

2. In these Regulations, unless the contextotherwise requires_
"Committee" means the Tax Agent Committee established under

regulation 7;

"misconducf includes making false tax declaratious, aiding and
abetting tax evasion and any conduct prohibited by any law relating to
the collection of tax;

2049

29th June,2018

Citation-

Intcrprctation.

Rcgiskation of tax
agc[t.

"practicing certificate,' means a certificate issued to a persou by a
recognized professional association which permits that person to
practice that profession ;

' "rcgistration certificate,' means the certificaie issued by the
Commissioner under regulation 3; and

"tax agent" metuls a person registered by the Commissioner as a
tax agent under regulation 3.

3. (1) A person who wishes to act as a tax agent shall apply in
writing to the Commissioner for registration. .

(2) An application made under subregulation (1) shail be
accompanied by a non-refundabie fee of twenqr thousand shillings.

(3) The Commissioner ma1' register a person as a tax agent if
that person is tax compliant and-

(a) is a member of the Institute of certified public Accountants
of Kenya;

(b) is an advocate of the High Court of Kenya and holds a
current practicin g certifi cate;

(c) is a former tax adminisAator with at least ten years'
experience in tax admiaistration; or

(d) is a holder of any orher relevant qualifications and
experience recognized by the Commissioner as sufficient for
a tax agent.
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(a) Where the Commissioner is satisfied that a person is

oudifii for registratiou as a tax ageut, the Commissioner shall issue a

certificaa of registration in the prescribed form'

(5) These Regulations shall not apply to a non-resident who is

,".rrpo)-#fy io i"nyl for the sole purposC of representing a client on tax

matters.

4.
Fuoctioos oftax
agcDts.

Act No. 40 of
2013.

Rcgistcr for ux
agctrts.

Conduct of tax

agent.

The functions of a tax agent shall be to-

(a) prepare and submit tax retums on behalJ of a taxPayer;

{b) tiaise with the Kenya Revenue Authority on behalf of a

taxpayer on matters relating to tax;

(c) advise and rePresent a taxPayer in--matters relating to tax

before the Co^mmissioner oi the Tribunal established under

the Tax Appeals Tribunal Act,2013; and

rd) deal with any otler matters that relate to tax on behalf of a

taxpayer.

5. (1) The Commissioner shall maintain a register of tax agents

which shall coutain-

(a) the names of all tax agents;

- (b) the qualiEcations of th" tax agents;

(c) the address of the priucipal places of business of the tax

agents and any other placc where the tax agents may oPcrate

from; and

(d) such other information as the Commissioner may consider

necessary.

(2) A tax agent shall notify the Commissioner of any change in

the inftrmation in the register within fourteen days of such change'

6. (1) A tax agent shail act in a professional manner in providing

service tb'his or her clients to enable them.to comply with Ate

requirements of anY tax law.

2. Without prcjudice to the foregoing, a tax agent shall-

(a) comply with any notice served on the tax agent by the

Commissionet *itl,in the period specified in the notice;

' (b) maintain a register containing the following details-

(i) the names of all the clieDts;

(ii) the date of engagement by each client;

(iii) the physicat addresses, postal addresses and any other

coniact details of each client; and

(iv) information relating to the nature of the business that

each client is engagcd in; and

(c) maintain proper records indicating-
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(i) the ,iate when the last income tax rehrn or specified.
notjce was submitted to the Commissioner;

(ii) the tax payable orpaid; and

(iii) such other particulars as the Commissioner may from
time to time direct.

7. (l) The Cabinet Secretary shall, for the purpose of these
R:911"d_o11, appoint by norice n the Gazette, a Tax igent Commiuee
yhich. shall consider apprications for regishation of Lx agents and
investigate any allegations of misconduct iade against t * ,gJnts.

(2) The Commirtee shall comprise of_
(a) 

-a 
chairpers<rn who shall be from the private sector with at

least ten years' relevant experience and holds a degrce in
taxation, finance, accounting, economics or law fioo, 

"universiry recognized in Kenya;

(b) a represenrative of the Institute of Certified public
Accountants of Kenya;

(c) a representative of the Law Sociefy of Kenya;

(d) three other persons who have at least five years, relevant
expelence and hold a degree iD taxation, finance,
accounting, economics or law from a uaiversity recognized
in Kenya; and

(e) a representativc of the Commissioner, who shall be the
secretary to thc Committee.

(3) The members of the Committee shall serve for a tenn not
exceeding three years and shall be eligibre for re-appoinhnent for one
further term not exceeding tbree years.

(a) The quorum for a meeting of the Committee shall be the
chairperson and two others members.

_ (:) The Chairpersoo shaii preside at every meeting of the
Commiftee at which the chairperson is present and in the abseice of the
Chairperson, the members present shall appoint one of their number to
preside over the meeting.

(6) The members of the Committee shall be paid. such
remuneration as the cabinet secretary may determine from time to
time-

8. The office of the chairperson or a member: of the Committee
shall become vacant if the holder-

(a) resigns by notice in wriring to the Cabinet Secretary;
(b) is convicted of any offlence;

(c) is declared bankrupt by a courr of competent jurisdiction;
(d) fails to meet his or her tax obligarions; or
(e) faiis to attend tbree consecutive meetings without notice to

the chairperson or in case of the ihairperson to rhe
Commissioner.

Establishmcnt of
thc Tax Agcnts
Committec.

Vacancy
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9. (l) The Commissioner shall, upon receiving any allegation of

misconduci against a tax agent, refer the matter to the Committee to

investigate the allegation -

(2) Where the complaint is against a member of a recognizcd

prof"ssionat association, the Committee may refer the matter to the

Lsociation for investigation and detcrmination in accordance with the

code of conduct of that a.ssociation'

(3) The Comrnittee may recommend such disciplinary or

similar action as it may considir necessary be takeu against the tax

agent in addition to the action takeo by the association'

(4) Where the complaint is against a Persoo-who.is not.a

m.mUei of a re*ogrized professioual association, the Commiuee shall

give the tax agent an oppornrnity to bc heaid and permit the tax agent

io iorf"", ani relevaoi^documints related to the allegation at least

s"v"n d"ys before the date of the hearing'

(5) The Committes may, in tbe course of the investigationg'

t 
""r 

su"i witnesses and receive such documeutary evidencc as may, in

its opinion, assist in the investigation '

(6) The Comminee shall, expeditior'sly, but not later than seven

a"y, ii"t the conclusion of the iuvestigation, submit a report to the

Commissioner recommending that the Commissioner-

(a) clears the tax agent of the allegations;

qU1 cautious,'wami or rciriminas ttrJtix agei[

(c) suspcnds the regisratioo of the tax agent:

(d) dercgisters the tax agent; or

(e) takes such other action that the Commissioner may colsider

aPProPriate.

(7) The Commissioncr shall, within fourteen days of receiving

the reiort of the Committce, take such action as may be appropriate'

10. AnY Perscn who-
(a) fraudulently makes, or causes or permits to be made' any

falseorincorrectentryintotheregistcrmaintainedforthe
purPoses ofthese Regulations, or any coPy thereof;

@) fraudulently procurres or attemPts to Procure' registration as a

tax agent;

(c) knowingly and wiltfully makes any statement which is false
' ' or whilh is . misleading, with a view to gaining any

advantage, concession oiprivilegc under these Regulations;

or

(d) operates as a tax agent without being registeSed'

commits an offence and shall be liable, on conviction' to a fine

notexceedingtwohundredthousandshillingsortoimprisonmentfora
term not exceeding two years, orboth'

Dated the 14th June, 2018.

HENRY ROTICH,

Cabinet Secretary for the NationalTreasury and Planning'

Invcstigation of
allcgations of
miscooduct.

Offcnccs.
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LEGAL NoTICE No. I39

TI{E RETIREMENT BENEFITS ACT, 1gg7

(No.3 of 1997 )

IN E)G'RCISE of the powers conferred by section 55 of the
Retirement Benefits Act, 1997 the cabinet Secretary for the National
Treasury and Planning makes the following Regulations_

THE RETIREMENT BENEFITS (OCCUPATIONAL RETiREMENT
BENEFITS SCHEMES) (AMENDTGNT) REGULATIONS, 20 1 8

1. These Regulations may be cited as the Retkement Beuefits
(Occupatioual Retirement Benefits Schemes) (Amendment)
Regulations, 2018.

2. Regulation 3 of the Retirement Benefits (Occupational
Retirement Benefits schemes), 2000 (in these Regulations referred to .
as the "principal Regulations") is amended by iaserting the folowing ';
definitiou in its proper alphabetical sequence- - 

.)

"medical fund" means a fund into which all contributions, "
investrnent earoings, income and all other moneys payable undei
the scheme rules or the provisions sf this act ana subsidiary
Regulations shall be paid for the purposes of accessirg medical
beuefits in retirement.

- 3.. Regulation 8 of. the principal Regulations is amended.by
adding the foliowing uew paragraph immediateiy aftrr- paragraph (4)_

(5) No trustee engaged in any profession or business shall be
engaged in professional services done by him or his firm in
connection to the scheme

4. Regulation 25 of the principal Regulations is amended_

(a) by deleting paragraph (a) of the provision to paragraph (l)
and substituting therefor the foilowing n"w prragraph_

(a) subject to the amount not exceeding ten percent of tlre
total accrued benefits transferred to a medical fund, not more
than one-quarter of the remaining retirement benefits may be
commuted in a scheme where members do not make
contributions and not more tha:r one-thtd of the remaining
retirement benefits may be cornmuted in a scheme wheri
members make contributions ;

O) by deleung paragraph (6) aad substinrting therefor the
following paragraph-

(6) The scheme rules may provide for the payment of retirement
benefit by way of an income draw down, as an alternative or in add.ition
to the purchase of annuity for members at retirement age:

Provided that the scheme members shall take a minimum period
of ten years.

5. Regulation 39 of the principal Regulations is amended_

Citation.

LN. 119t2000.
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(a) in paragraph (1), by deleting the expressiou "three months"
' ' *i suU-stitutingtherefor the expression "four months"; and

(b) in paragaph (3), by inserting $e -wo1ds 
"less the amount of

' ' 
the *"]ai"a fuod"- ut tire end of subparagraph (a) of the

proviso.

Dated the 14th June,2018.

HENRYROTICH'
Cabinet Secretary for the Nattonal Treasury and' Plattn'ing'

LEGALNOTICENO. I4O

THE PUBLIC EINANCE MANA9EMENT ACT

(No.18 ofAltL)

IN EXERCISE of the Powers confcrred by section 24(4) 
-of 

the

public Finance Managemeni AcqZOlZ the Cabinet Secretary for the

National Treasury ana ftanning makes the following Rcgulations-

THE PUBLIC FINANCE MANAGEMENT (TOURISM

PROMOTION FUND) REGULATIONS, 20 1 8

1. These Regulations may be cited as the Public Finance citation'

Management (Iourism Promotiou Fund) Regulations' 2018'
' 
i.Ia th.se Rigri"tiooi, u"r;i ih"aii;it omerwiie rcquires--- 

- lnurfrctiEon.

..Boarc''meanstheovcrsightBoardestablishcdunderregulatioo

l7;
..cabinet Secretary" has the meaning assigned to it under sectiou

2 of the Act;
..Fund''meanstbeTourismPromotionFundestablishedunder

regulation 3 of these Regulations;

..officerAdministeringtheFund''meansthePrincipalSecretary

for the time being responsible for mattcrs relating to tourism;

"operational and maintenance expcnses"- means moneys included

in the aiproved annual budget of the Fund dedicated to meetiag the

routine administrative expenses of thc Secretariat;

"plugging projects" means Projects which suPport the

deveioiment, promotion and branding of tourism io Kenya;

.,tourismevents,'meansnaruraiphenomenaorhumalscheduled

activiry which attract visitors to a particulat atea as organizers'

participans, spectators or seryicc providers to support the activity or a

combination of several purpose of engagemcnt, includi:rg wildebeest

*i*uon, observation of eclipse, exhibition, conferences, sporting

events, culrural fesdvals and dances;

"tourism implemeuting agency' means a government agency

involved in the developrn"ni, promotion and branding of tourism in

KenYa;
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"tourism nicbe product" means an aftraction, good or service of
special appeal and of specific interest to a particular market segment;

"tourism product'' Eeans an attraction, good or service which
contributes to the total visitor or tourist experience iu a destination,
including wildlife, culture, rivers, beaches, historical sites, museums,
hotels and artifacts.

3. There is established a fund to be known as the Tourism
Promotion Fund which shall operate under the budgeting, accounting,
reporting and auditing framework of the Act.

4.-Th9 initial capital of the Fund shall be 200 millon shillings
appropriated by Parliament in the financial year 2018fi9.

- 5. (l) The object and purpose of the Fund shall be to provide
funds to support development, promotion and branding of lourism
sector.

(2) Without prejudice to rhe generality of paragraph (I) of this
regulation, the Fund shall provide for-

(a) furancing development, promotion and branding progrurmmes
and initiatives in relation to tourism products, including
tourism niche products and tourism events;

(b) financiog development, promotiou and branding of Kenya in
specific local, regional and interoatioaal market seEents;

@) finanting touriim data cairtuiE, anilVlis ana aisiemination oi
the same ald any other related research which may include
deployment of technology based applications;

(d) financing development of tourism facilities and
estabtshments.in areas where the private sector is unable or
unwilling to develop, but with a high potential for tourism
promotion and braading;

(e) co-frnancing of tourism promotion projects with the county
govemments on the basis of an agreed ratio of matching
$ants:

(f) funding programmes and initiatives for tourism safety and
securiq, geared towards development, promotion and
branding of tourism sector;

(g) financing development of innovations and inventions which
promote tourism development, promotion and branding;

(h) funding of plugging projects which contribute to
development, promotion and branding of tourism sector;

(i) financing programmes and initiatives geared towards
tourism intelligence and information gathering for purposes
of developiog, promoting and brandiag tourism in Kenya;
and

Q-) sraadard development and capaciry building in the tourism
sector.

Establishment of
thc Fund.

Capital of thc
Fund.

Object and

PuPosc.



2056 K enya S nb s idiary Iz gislatio n, 2 0 I 8

6. The Fund shall consist of-
(a) proceeds reaLised under sectiou 3 of thc Air Passengers

Service Charge Act;

(b) moneys :,rpropriated by the National Assembly for the

pu[Posc :r: theFund'

(c) income from iavestments of any surplus funds in the Fund;

(d) interest accruing to the Fund;

(e) graots, donatious or other bequests made to the Fund;

(f) moneys paid into the Fund from any other source as may

from time to time be approved by the Cabinet Secretary; and

(g) any other moneys as may be provided for in an Act of

Parliament.

7. (1) There shall be paid out of the Fund monies in respect of
*y 

"*p"rr"s 
incurred in pursuant of the objccts and purposes for

which the Fuud is establishcd.

(2)TheexpenditurcincurredoutoftheFundshallbeontbcbasis
of and limited to annual work programmes. aod cost cstimales which

shall be prepared by the OfEcer Admiuistering the Fund, an$ appr-oved

Uy tf,9 qirtt aq-$g.peginDin- -g -gf 
the f-rn99ia11'9ar !o which they re-late'

(3) Any revision of the approved annual work programmes' and

of any'clst estimate, shall be referred to the Board for approval'

8.Theearningsof,oraccrualstotheFundshallberetainedinthe
Fund, and shall be sp"nt ot ly for the objects aod purposcs for which the

Fund is established.

9. A tourism implementing agency shall be eligible to apply for

funding from the Fund if-
(a) in the. case of a state corporation or a government agency-

(i) has an annual work programme aligned to the.strategic

plan of the corporation or ageocy and thc medium term

plrn approved by lhe goveming body of the state

corPoration or agency;

(ii) has, in relation to an infrastructure develoPment project'

prepared project desigus' plans and bills of quantities'

. approved-Uy tUe govcrning body and the requisite

rigulatory approvals from relevant govcrnment

instinrtions; and

(iii) meets any other criteria set out by the Board'

@) in case of a Ministry or a State Departrnent, that Ministry or

State DePartment -
(i) has an annual work Programme aligned to thc strategic

Plan of the Ministry or state departrneDt and the mediym

term plan approved by the Cabinet Secretary responsible

- for that Ministry or State Department;

Sourccs offtrnds.

C-e.p.475.

Payment out of
thc Fund.

Rctcntion of
tuods.

Fuading cligibilitY
critcria.
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(ii) has, iu relation to an infrastructure development
project, prepared project designs, plaos and bills of
quantities, approved by the Accouuting Officer of that
Ministry or State, Departuient ,oa the requisite

. regulatory approvals from relevant government' 
institutions; and

(iii) meets any other criteria set out by the Board.

10. (1) The Off,icer Adminisrering the Fund shall by the 30e
$u-qus1 of each year issue a budger ciriular to the eligibie prrroo,
indicating-

(a) the ceilings for fuoding each objects of the Fund;

(b) priority prograurmes, projects and activities to be funded in
that financiaj year; and

(c) any other information that the Board may consider necessary.

(2) A person who wishes to receive fuuding from the Fund and
meets the criteria set out under regulation 9 sbaliat least, six months
before the coflrmencement of a irnancial year, apply to Ure Otricei
Administering the Fund in such a mnnner 

"s 
*"y U" specinea ty ttre

Board.

(3) An application for funding under paragraph (2) shall be
accompanied by;

Procedurc for
funding.

(a) in case of a state corporation or government agency_

(1) the minutes of a properly coustituted meeting of the
governing body of the state corporation or govemment
agency ssnfaining the resolution to apply for funding
from the Fund;

(ii) an annual work prograrnme aligned to the strategic plan
of the state corporation or government agency approved
by the governing body of that corporation or ageniy and
the Medium Term plan approved by thi Cabinet
Secretary responsible for that state corporation or
government agency;

(iii) where the project is an infrastructure development
project, 

!h9 project designs, plans aud bills of qo"rrtiti"r,
approved by the. governing body and the requisite
regulatory approvals from reievant government
institutions, where applicable;

(iv) a starutory declaration of programmes funded through
other sources, if any;

(v) the details aod signatories of the bank accouni in the
name of the state corporation or government agency
where the funds shail be channeied; aad

(vi) any other additionai information as may be required by
the Board.
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(c) in the case of a Ministry or State Department -
(i) an annual work programmc aligned to the strategic plan

of that Ministqr-or State Department and thc Medium

Term Plan;

(ii) a writen confirmation from the accounting ofEcer

responsible for that Ministry or State DePartrnent that

the- there is no other funding for the same Programme'
project or activitY;

(iii) where it is an infrastructure development project, thc

project designs, plans and bilts of quantities, approved

ty 
-Ore 

Accounting Officer of that Ministry or State

D"pattrireot and thi requisite regulatory approvals from

relivant government institutions, wherq appUcable;

(iv) an aciounting officers' declaration of programmes

funded through other sources, if any;

(v) the details and signatories of thc bank account in the

name of that Ministry or State Departrnent where the

funds shall be channeled; and

(vi) aoy other additioual information as may be required by

(3) A maximum of teu per ccutum (107o) of the approved budget

for eacir financial year shall be ailocated annually by thc Board'-with

trr" 
"lptou"r 

of the Cauinet Sccrctail' for thetimc being responsible for

mattirs relating to tourism based on thc Medium Term Plan of that

Ministry and.the Cabiuet Secrctary fgr the National Trcasury''to

ir"fi"*L* strategic intervenrions, programmes and initiatives tbrough

a tourism imPlemeuting agency.

1 1. (1) The funds shall only be disbursed if-

the Board.

(a)thedisbursementisapprovedandrecordedinminutesofthe
Board; and

(b) the disbursement is to meet the expenses related to the

objects and PurPose ofthe Fund.

(2) The Board may set out other conditions and requirements for

release of funds, to ensure efficient and effective management of

resources.

(3) Moncys may additionally be disbursed out of the Fund where

such disbursements-

(a) relate to exPenditures that did not form part of the approved

budget for tL. f,rnancial year in accordance with provisions of

the Act; and

Conditions for
disb',iiscarcrs cf
funds.
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@) have been approved by the Officer Administering rhe Fund
aud submitted to the Board for further approval.

. 
(4) For _purposes of paragraph (3) of this regulation, a

s-unf_]emgntary budget shall be preparea by ttre Officer aatinirt"ring
ihe Fund-aad approved in accordaace with the provisions ofr"gut"tioi
10, provided disbursement unger $e supplemintary budget .6mpiies
with the requirements of these Regulations.

12. (1) A recipient of the funds shall-
(a) submit quarterly and nnnual progress reports of the

programmes, projects and initiatives funded by the Fund; and

(b) allow staff of the secretariat to monitor and evaluate
programmes, projects and initiatives funded by the Fund.

(2) A recipient of the funds shall reh]rD any unutilized funds
disbursed in accordance with these Regulalons where_

(a) the purpose for which the funds were d.isbursed was not
undertaken;

(b) the purpose for which the funds were disbursed was
undertaken but the funds were Bot fuIly utilized; or

(c) savings are realized as a result of change in circumstances.

(S) Unititi#d tunds returned under parac.raph fzl snJf Le
recorded as receipts of the Fund.

(4) 
_A recipient of the tunds who fails to comply with paragraph

(2) and (3) shall aot be erigibre for any subsequent disuursern"niuntil
that person has fulIy coupiied with the provisions of these Regurations.

i3. A tourism impiemeating agency shall only requesr for
pa)Erents from the Fund where-

(a) the project to be finauced is procured in accordance with the
Public Procuremenr and Asset Disposal Act,2015;

(b) the project to be financed is included. in the approved
estimates of revenue and expendirure for ftre iourism
impJemendng agency; and

(c) the requirements of regulation 27 arc met.

14. The Officer Administering the Fund may withhold paymenrs
due atd owing to a tounsm implementing agency where_

(a) that tourism implemenring agency faiis to comply with the
provisions of regulation 12;

(b) the Officer Administering the Fund is of the opinion that the
provisions of these Regulations have not been complied with;
or

Obligations ofthe
recipieot of fuuds.

Rcqucst for
palmcnt from thc
Fund.

No. 33 of 2015

Withholding of
pavments.
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(c) a tourism implementiog aFeI-? provides infgrmStign

justifying the proposed withholding with approval of the

ageocy gorttoing body, and the Board approves the

withholding.

15. The Board, with the prior approval of the Cabinet Secretary

for the time being responsible for matters reiating to tourism and the

Cabinet Secretary to the National Treasury' may-

(a) impose such penalties, includiug the suspension of funding'' 
all-ocationt, as it may direct the tourism implemeding

"!eoci"s 
which fail to comply with any of the provisions

under these Regulations; or

(b) take such remedial, supplementary or alternative measures to

ensure' the performance of the functions of tourism

implementing agencies which persistently fail to discharge

their functions under these Regulations'

16. (l) Applications for payment out of the Fund shall be made

UV 
" 

tortit* imptlmenting agency in a format specified by tbe Board at

least twcnty-one (21) days before the due date'

(2) Any applicatioos for payment made under paragrapt (1) of
this reg;ladoo tn"U U" supported by documeuts required under these

Regulations which sball include.--'.

(a) the name and address of the payee (tourism implementing

agency);

(b) the bank accouut details of the payec;

(c) specific project to be financed; and

(d) any other add'itional informatioo as may be deemed- ' 
necessary by the tourism implementing agetrcy'

(3) Any application under these Reguiations shaii be signed by an

u..oo.rting ofri". or the chief executive officer of a tourism

implemeniing agency or an officer delegated by him or her' in writing'

17. (l) Ttere is established a board to be known as Oversight

Board for the Fund which shall consiit of-
(a) the Cabinet Secretarl' responsible for matters relating to

tourism, who shall be the chairperson of the Board' or in his

or her absence, the Principal Secretary responsible for

mdtters relating to tourism:

(b)thePrincipalsecretaryresponsibleformattersrelatingto
tourism;

(c) the Principal Secretary responsible for matters relating to

finance;

(d) the Principal Secretary responsibie for mafters relating to

TransPort;

(e)thePri.ncipalsecretaryresponsibleformattersre.latingto
Culture;

Impositiou of
sanctions.

Applications fc
paymcnts out of
thc fund.

Estabtishmcnt and

composition of drc

Board.
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(0 tU.9 
-Pnncipal Secretary responsible for maners relating to

wildlife;

(g) the Principal 
.Secretary responsible for matters rclating to

Intemal Securiry;

(h) two persons of .,,rosite gender appoiuted by the Cabinet
Secretary respor :.le for matters--relating io tourism in
accordance with l r:rcle 27 of the Constitution.

(2) A person shall i,r,i be appointed under paragraph (i) (h) of
this regulatiou, unless that-

(a) holds a universiry, degreerecognized inKenya;

ft) has not less than fifteen years, experience in the relevant
fieid; and

(c) meets thE requrrements of chapter six of the constifirtion.

. _- 
(3) A person appoinred under paragraph (lxh) of this regulation

shall serve for a perioci r,f .luee G) y;a;, ;a'6" pi;-;;y;;
renewed for a further finai rerm of ttuee(3) years.

18. The funcrions of the Board shall be to_
(a) advise the Cabinet SecretarSr on the funding requiremeats of

the Fund;

(b) review and adopt tiid estiman:s <if annuar ievenud 
-ind -

expendifure of the Fund and recommend them to the Cabinet
Secretary for the time being responsible for matters ."fatioj
to tourism for concurrence and onward ransmissioo to thE
Cabinet Secrerary for approval;

{c) determine the alrocation of financiar resources from the Fund
required by the tourism implementing agencies for the
development, promotioa and branding of tJuris* sector in
Kenya;

(d) ensure that the annual estimates of revenue and expenditure
for the Fund include retention funds for tfr" pr"c.Jn!
financial year which shali be revoted;

(e) ensure that only projects included in the tourism
implementing agency annual prograrnme are promoted for
funding under these Regulations;

(O advise the Cabinet Secrerary on ,mounts and timing for the
fund transfers into the Fund;

(g) approve and review the investnent of surpl us funds from the
Fund;

@) advise the Cabinet Secretary on any additionaj sources of
funds for the Fund;

(i) approve the financiai statements prepared by the Officer
Administering the Fund before submission ro the Aud.itor_
General; and

Functious of thc
Board.
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O approve thc oon-financial reports of the Fund before
-' 

suilmining them to the cabinet secretary responsiblc for

tourism for onward transmission to the National Treasury'

19. (1) The Board shali, through 
-a- 

competitive recruitment

pro""tt, ialJ,ifrana ,uo.ttitt three succissfuI persons in ordcr of merit

and forward the names to the cabinet secretary for thc-time bcing

iesponsiUte for matters rclating to tourism to appoint one of them to be

thJCricf Executive Off,rcer of the Fund'

(2) A person shall not be quelified for. appointment as the chief

"**utir" 
ofr""t undcr paragraph (1) unless that person-

(a) bolds at least a degree from a university recoqrized in Kenya
' ' in the field of torii.tn, wildlife, economics, fi-Bancc' natural

resources or any other relevant field;

(b) has at least ten years practical experieuce in senior

managemeDt caPacitY; and

(c) satisfies the requirements of Chapter Six of the Constitution'

(3) The chief executive ofFtcer of the Fund shall hold office for a

t"r* oi'*o"" years, but shall be eligiblc for re-appointment for one

further term of three Years.

(4) Thc chief executive officer shall be the Secrcta4r to ttre Board

".ra 
,t"U-U" responsible for thc day to day running of thc Fund

including the staff of the secretariat of the Fund'

20. (1) The Principal Secretary responsibie for matters relating to

toirrism th"tt U" the Officer Administering the Fund'

(2) The functions of the Officer Administering the Fund shall be

to_'

(a) supervise and bontrol the administration of the Fund based on

a five year tourism investment Programme approved by the

CabinetSecretaryfortourisman<itheCabinetSecretaryfo;
the National Treasury;

(b) recommend the allocation of financial resources from the

Fund required by the tourism implementing agencies for the

development, pio.otion and branding of tourism sector in

KenYa;

(c) prepare estimates of annual revenue and expenditure oJ the
' 

i'uria rclating to its purpose and object and operational 'and

maintenance'"*p"ni"t and submit it to the Board for

aPProval,

(d) establish ProPer systems of internal control and management

in accordani" *iti' the provisioos of the Act and these

Regulations;

(e) advise and consult the Board on matters relating to the

administration of the Fund;

(0 co-ordinate monitoring and evaluation of tourism

development, promotion and branding projects financed from

the Pund;

Appointmcnt of
chief exccutivc
ofEccr.

Officcr
Administcring thc
Fund.
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(g) advise and consuit with the Cabinet Secretary on matters
relating to the administratiou of the Fund as may, from time
to time, be necessary;

(h) keep proper books of accounts and other books and records
relating to the Fund and the activities financed under the
Fund and submit them to the Board;

(i) keep custody of the Funds' assets, equipment and properties
under the Fund;

O prepare financial and uon-financial performance report of
the Fund ald submit it to the Board for approval, aud upoo
approval tansmit a copy to tle National Treasury aod
Ministry for matters relating to tourism;

ft) prepare the annual financial statements and submit them to
the Board for approval before submission to the Auditor_

leneral with a copy to the National Treasury and Ministry
for matters relating to tourism;

(l) firmish any additional information' which is proper and
sufEcient for the proper discharge of the mandate of the
Auditor-General; and

(m) undertake any other dufy as the Board may assign through
resolutions.

(3) Wheu discharging the functious under paragraph (2) of this
regulation, the Officer Administering the Fund sna[- - -

(a) compiy with the ordinary budget cycle in the preparation of
estimares for the Fund; and

@) submit estimates of revenue aad expenditure to the Cabinet
Secretary by the 31" January of the preceding financial year
for approval.

21. The Officer Administering the Fund shall have power to-

(a) access aay project related data he or she may need from
tourism implementing agency in fiutherance of his or her
functions;

. (b) call for any additional information with respect to requesrs' for payments out of the Fund; and

(c) cause for a monitoring and evaluation exercise to be done to
a tourism impiementing agency projects funded from the
Fund, and with rhe approval of the Board.

22. (1) The Board shall designate a secretariat to support rhe
operations of the Fund which shali be headed by the chief Eiecutive
Offlcer.

(2) The Secretariat shali consist of such staff as the Board with
the approval of the cabinet Secrerary responsible for matters relating to

Powers of Officer
Administcring the
Fund.

Sccrctariat
support for
Officcr
Administering the
Fund
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tourism may, io consultation with the Public Service Commission'

"ootia"t 
n"i*r"ry for the ProPer perforrnance of the functions of the

Fund under these Regulations.

23. (1) The Officer Administcring the Fund shall cause an

accountin.thenameoftheFundtobemaintainedfortheFundiua
t""i.*i'ui"theRepublicofKenyainlinewithsection28oftheAct
and any Reguiations made thereunder'

(2) AU monies payable into the Fund shalt be received into the

bank account of the Fund.

(3) The Fund's accounts shall be operated by the pffic-er

eaministering the Fund and two other'persons nominatcd by the

Cabinet Secretary from the Fund's secretariat'

(a) The Officer Administering thc Fund may oPen and maintain

other accounts for &e following purPoses-

(a) payments lbr development, promotion and branding of

tourism sector;

(b) payments ofoperational and maintenance expeases; and

(c) receiving receipts of the Fund and unutilizcd funds by

tourism imPlementing agencies'

" " 24.The Officer Administering the Fund shall'ensure the accounts

of the Fund are not overdrawn.

25. (l) The Board shall ensure that in any financial 
-1'ear

expendituri and commitrocnts from the Fund shall not sx6eed tlie

aoirual income of tbe Fund together with any surplus income brought

forward from a Previous Year.

(2) if, in exceptionai circumstances, the income from the Fuud or

other irnds'togethei with any surplus income brought fory.a$-I:- i
;;;;i; t;-[ insufficient tt mcit the a*ual or estimated Liabilties of

[fr" no.td and the Fund, the Cabinct Secretary to the Nationa] Treasury

;;t, *ith the approval of Parliament, make advances to the Board and

suci advaoce, sUrI U" made on such terms and conditions, whether as

io ."p"y*"n, or otherwise, as the Cabinet Secretary to the National

Treasury maY determine:

Provided that any such advance shall be repaid from the income

of the Fund.

26. The Board may with the consent of the Cabinet Secretary to

theNationalTreasury*dth"Cabinet.secretaryresponsible-formatters
."iuting to tourism, invest any of its surplus funds in Govemment

securities.

27. The Fund shall be governed by all rclevant financial ald

procurement laws and regulations as applicablc'

28'(1)TheCabinetSecretaryshal]attheelapseoftenyearsfrom
the date of commencement of these Regulations cause a review to be

Accouus of thc
Fund.

Ovcrdrewn
accouBB.

Advanccs to thc
Board.

lnvastments oftlc
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conducted on the performance of the Fund in accord.ance with the
requirements of the Act and Regulations thereunder.

(2) The revjew shall determiae whether the Fund has met the
objectives for which it was established.

(3) The report on the review shall be submitted to the Cabilet
and Pariiament for approval.

29. (1) At least six months before the corlmencement of each
financial year, the Board shall cause to be prepared estimates of the
revenue and expendirure of the Board for that year.

(2) The annuaj estimates shall make provision for ajl estimated
rev€nues into and expenditures from the Fund for the financial year
and in particular, thc estimates shail provide for-

(a) revenues projecred to be received by the Fund from the
sources of funds provided for under these Regulations;

(b) moneys allocated to tourism implementing agencies under
these Regulations;

(c) monies for the admiuistration expenses of the Fund;
(d) the payment of the salaries, allowances and other charges in

respect of the staff of the Board, where applicable;
(e) the payment of pensions_, gratuities_ and gthgr clarggs ip" 

r'eSpeit of the Staff Fund, where appliiablJ; and - - '

(0 the proper maintenance of the assets, equipment and
properties under the Fund.

(3) The annual estimates shall be approved by the Board before
the commencement of the financial year to which they relate arrd shall
be submitted to the Cabinet Secretary for approval and thereafter, the
Board shall not increase or decrease the annual estimates unless a
supplementary budget has been approved in the same manner.

30. (1) The Officer Administering the Fund shall prepare
quarteriy financial and non-financial reports in accordance with the
format prescribed by the Public Sector Accounting Standards Board
and the Act and submit it to tlie Board for approval.

(2) Upon approval, under paragraph (l), the Officer
Administering the Fund shall submit the report to the National rreasury
and Ministry responsible for matters reiating to tourisr.n.

31. (1) The Board shail cause to be kept all proper books and
recorcis of account of the income, expenditure, assets, equipment and
properties of the Fund.

(2) Within a perioo of three monttrs from the end of each
financial year, the Board shall submit to the Auditor-Genera1 with a
copy to the National Treasury, the accounts of the Fund together
with-

(a) a statement of the income and expenditure of the Fund during
the financial year; and

Annual cstimates.

Quarterly reports.

Accounts and
audit.
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(b)astatementoftheassetsandliabilitiesoftheFundonthelast
daY of that financial Year.

(3) The financial statements prepared under paragraph.(2) shall

be in atcordance with the prescribed format by the Public Sectol

Accounting Standards Board and the Act'

(a) The accounts of the Fund shatl be audited and reported upon

in accordance with Ore Public Audit Act,2015'

(5) The Board shall inform and keep the public informed of its

activities and operations through regular publications and such

activities and operations shall be accessible to the public unless.there

are reasons oi 
"oro*"."ial 

confidentiality or security justifying

exclusions.

32. (1) The administrative expenses of the Fund shall not exceed

three per centum of the approved budget of each financial year'

(2) Despite the provisions of paragraph (1), the Board may' wittr

the concurrenie of the-Cabinet Secreta4t for the time being responsible

for matters relating to tourism, recornmend increase of the

adminisrative "xpeni"s 
from three Per ceDtu'ul to five Per ceDtum

*t L." tfr"." areluitifiatle reasons to the Cabinet Secretary for approval

for that particular financial year.
.33.Ap-ersonwho-misappropriatesany.filnds.orassctSfr-omt}ic

Fund, or assists or causes any person to misappropriate or apply the

n rra. ott,..*ise than in the 
-manner 

provided in these Reguiations,

commits i1n offence aud shall, upon conviction, be liable to
imprisonment for a term Eot exceeding five years or to a fine not

exieeding ten milliou shillings or to both'

34. (1) The Cabinet Secretary may wind-up the Fund-with the

approval of ,tr" National Assembly where the Cabinet Secretar5r

ctnsi,jers that the Fund has successfull, compl.eted the specific

objectives for which it was created.

(2) On winding uP of the Fund -
(a)theofficerAdministeringtheFundsha]lcallonthetourism

implementing agencies to submit any valid outstanding

obligations and commirments for Payment;

(b) rhe Officer Administering rhe Fund shall pay any amount

remaining in the Fund into the National Exchequer Account

for the credit of the national government;

(c) the Cabinet Secretary shall pay any deficit in the Fund from

the funds of the national government in the National

Exchequer Account with the approval of the National

AssemblY' and

(d) assets, equipment and properties other than cash of the Fund

shi,ij be transferred io the Ministry for the time being

responsibie for mafters relating to tourism '

(3) Within three months uPon the decision to wind uP the Fund'

rhe Oificer Administering the Fund shall prepue final financial and

No. 34 of 2015

Administration
cxPcnscs.

Offcnces and '

pcnaltics.

Winding- up of
thc Fund-
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non-financial statemeots of the Fund and submit them to the Board for
approval.

(4) Upon approval under paragraph (3), the administrator shall
submit the finai financial and non-finaocia] statements to the cabinet
Secretary.

(5) The Cabiret Secretary shall submit a final statement of
accounts to Parliament and to the Auditor-General fq1 3udi1 \arjthin
three months from the date of the decision to wind up the Fund.

Dated the 14th June,2018.

c ab inet s e c r e tary for the N an onat #W iftrifi;",

LrcalNouceNo. l4l
TIIE PUBLIC FINANCE MANAGEMENT ACT

(No. L8 ofzltz)
IN EXERCISE of the powers conferred by section 205 of the

Public Finance Management Act, 20L2, the Cabinet Secretary for the
National Treasury aud Planning makes the following Regulitions-

T}IE PIIBLiC F]NANCE I4ANAGEMENT (NATIONAL- GOVERNI4ENT) (AMENDMENT)'REGULAIiONS,'z018-

1. These Regulations may be cited as the public Finance
M anagement Q.lation al Government) (Amendmen t) Regulations, 20 1 g .

2. The Public Finance Management Q.{ational Governmeut)
Reguiations, 2015 are amended in regulation Zl9by deleting paragraph
(2) and inserting the following trev/ paragraphs immediately 

-afier

paragraph (i)-
(2) A regularory authority established by an Act of

Pariiament and referred to under regulation Zll (4) shall remit to
the Collector ninety per centum of its surplus funds1ot later than
thirty days after it is reported in rhe audited financial statements
after the end of each financial year.

(2A) For the purpose of this regulation, .,Collector,' 
means

the Commissioner General appointed under section 1I of the
Kenya Revenue Authorify Act, 1995.

Dated the 14th June,2018.

HENRY ROTICH,
Cabinet Secretary for thc Nattonal Treasurr, and planntng.

L-1.{.3412015.

No.2 of 1995.
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LEGALNOTICENO. 142

THE PROCEEDS OF CRIME AND ANTI-MONEY
LAUNDERING ACT,2OO9

(No.9 of200o1

IN E)(ERCISE of the powers conferred by section 134 of the

proceeds of Crimc and Anti-Money Laundering Act, 2009, the Cabinet

secretary for the National Treasury and Planning makes the followiug

Regulations-

THE PROCEEDS OF CRIME AND ANTI-MONEY LAUNDERING
(AMEI{DMEI\ID REGULATIONS, 20 I 8

1. These Regulations may bi cited as thc Proceeds of Crime

and Anti-Money Launderiug (Amendment) Regulations, 20 I 8'

2. \\e Proceeds of Crimc and Auti-Money Laundering

Regulations, 2013 (in these Regulations refcrred to as the "principal

Reiulations;') are amended by inserting thc following new regulation

immediatcly after regulatiou 2 -
Apptcation. 2A. These Regulations shall apply to all

preventivc rneasures that aPply to anti-money

laundering activities including measures for

combati n g terrorism-financing'

. 3. The principal Regulations are amcndcd by inserting the

following new rlgulation immediately after rcgulation 7 -

Policies aud 7A. (1) A reporting institution shall have
proccdurcs. policies and procedurcs to address any money

iaundering or terrorism financing risks associated

with non-face-to-face business relationships or
*tt"[}iti" 

policies and procedurcs referred to in

Paragraph (l) shait apply when establishing customer

ielationships and when conducting on-going due

diligence.

Dated the l4th June,20i8.
IIENRY ROTICH,

Cabinet Secretary for the National Treasury and Pla4ning'

LEGALNOTICENO. I43

THE AIR PASSENGER SERVICECHARGE ACT

(Cap.475)

IN EXERCISE of the Powers confered by section 3(3) of the Air
Passenger Service charge Act, the cabinetsecretary for the National

Treasury and Planning makes the following Order-

Citation.

LN.592013.



2069Kenya S ub sldtxT I-e gislaion, 20 1 I

fHE AIRPASSM{GER. SERvICts CITARGE AC-T

(APPORTIONMEM) ORDER 201 8

I. This Oder roay be refemed to as the Air Passenger Service

Charge (Apportionment) Order 201 8.

)-, The proceeds of the charge collected undet section 3(1) of
the Act shall bi apportioned aflong the Kenya Alports Authority,-the

Kenya Civil Aviition Authority and the Tourism ftomodon Fund u
follows -

(a) in the 6ase of the charge collected mder paragraph (a) -
(0 sixty pereent thereof to the Kenya Airports Authotity,

(ii) twenty percent b the Kenya Civil Aviation Authority
and

1.. (iii) twenty pef,cent to the Tourism Promotion Fuud; and
l:

ft ) in tU" casa of the chuge coltected under paragaph (b) -
(i) fiffry.peicent thetmf to the Kenya Airports Authortty;

(ii) thtuty percent to the Kenya Civil Aviation Authority,
and .

(ff) twef,ty percent to the Tourism Promotiou Fuud.

Dateil the i4th June, 201 8.

I-]ENRYROTICH,
Cabinet Secretary for the National Treasury and Plaming'

L,ECALNOXCE I.IO. 144

TI{E RETTREI\dENI BENEFITS ACT

(t'10.3 of 1991)

IN E}GRCISB of the polreffi corferred by section 55 of the

Retiremeut Benefits Aot,199? the Cabinet Secretary for the National

Treasury and Pian:ring mdkes the following Regulations*

TI-IE RETIREIdENT BENEFITS (INDMIDUAI R.EflREIVGNT
BENEFN.S SCI{Eil,TBS) (ATdEhIDN4EITII) RXGULANONS, 2Oi 8

1. These Regulations may be cited as the Retirement Benefits
(hdiviciua.l Retiredent Benefits Schemes) (Amendment) Regulations,

20iE.

2. Regulation 9 of the Retirement Benefit (Occupationsl

Retiretnent Benefits schemes) Regulatioos, 2000 (in these Regulations

referred to as the "priucipal Regulations") is amended by adding the

follou'ing new paragrapfi imttrediately after puagraph (4[
(0 No tuustee engaged h any profession or busiress

shali-bi engageC in professional serv'ices done by lrim or his

firf, itr connection !o the scheme.

/:?-'.

Cl&tion.

LN.1184000.

'l
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ztrt0 KaYse -A*'+tz+tda*+nl

3. Rcgulafim' 15 of,6c Fhcbal n+slaixs is by
inscrting &c fotrowing paagnphs iE Ecde} a=apaer+h (1F

(1A) A srfrcmc shall allow fcr e*firioral Yohntary
contfrdims b5r a mcmbc in rc+ert of fmding of a medical
fimd to bc d drairctscrt
Providcd t+ A; fimrlq drarl bc scgr%eted md tnrcstcd as pcr

thc iuvestmcor poEcy of ttc f'-d fcr ttis lmposc-
(18) Thc scbtug rdcs dEiI poriie tat a mbcr may

transftr a pctioa of ftc m."dfut's bcucfits to a mcdical cover
providc( rehEre 6c rnp'n}'er has bcctr uablc to buitd a-suffcicnt
io"t-rai..-.t mctfical fud frcEn additimal contrfui$os.

4. RcpJrdicn 32 of6cprindpalR*d*?iu-.fu amcndbd-

(a) in paragrzph (U by &Ir+;rg 6c Qqsion 'sk Eonfhs"
aad sdstitrding ttcrsforric cryressiriu'6ur months"l aad .

(b) in p€mgraph (3), by iDscrtiDg thc words 'less thc am<iunt of
thc mcdicat fmf tt tre cad of s:bparagraph (a) of ftc
pmviso-

-Datcd.lhc l4th-hme-2018. .'

cab* tuaay for * Na,,a r,W i?Ftff*s.

Eot
.a
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BACKGROUND AND EXPLA}IATORY NOTES FOR TI{E
LEGAL NOTICES _ 2OL8/L9 BUDGET

(A) LEGAr NOTTCE NO. 138

TEIE TAX PROCEDIIRES (TAX AGENTS) REGULATIOT\S,2018

1. Background:

Guidelines for registration and licensing of tax agents were provided for under Section
24A of the Kenya Revenue Authority (KRA) Act, as the Kenya Revenue Authority
(Tqx Agents) Regulations, 2012 The Tax Procedures Act (TPA) which was enacted

in 2015 in order to consolidate tax procedures and administration processes repealed
the said section of the KRA Act. This has brought ambiguity regarding the validity of
the Tax Agents Regulations.

However, Tax Procedures Act (Section 19(1)) provides for licensing of tax agents.

Further, (Section 20(3) provided that regulations under the TPA may be issued to
provide for guidelines for detemining fitress of a person to be atax agent.

The Tax Procadures (Tax Agents) Regulations. 2018 seqks to transfer and anchor
the Tax Agents Regulation under the TPA. Tltese Regulufions were inttially ksued
tn ilze yeqr 2012 under tlre KRA Act.

2. Explanatory to the Regulations

Regulation 1: Provides for citation of the Regulations after approvai and pubiication.

Regulation 2: The regulation provides for definition of terms used in these

Regulations.

Regulation 3: l)rovides the procedure for thc registration of tax agents and the required
qualifications.

Regulation 4: States the responsibilities of a tax agent u,hile acting on behalf of a tax
payer.

Regulation 5: Commits the Commissioner to keep records cf all the registered tax
agerts, their quaiifications and locations.

1



Regulation 6: Provides for professional code of conduct of tax agents in the course of

carrying out their responsibilities and keeping of their clients records.

Regulation 7: Provides for the establishment of the tax agents committee, its

composition, functions, terms of service and quorum.

Regulation 8: States the conditions under which the office of the Chairperson or

member of the committee becomes vacant.

Regulation 9: Provides procedures for investigation of allegations of misconduct

against a tax agent and the sanctions thereof.

Regulation 10: This regulation provides offences under these Regulations.

3. Public Participation

These reguiations do not require public participation since it is a clean up in addition

to issuing it under the Tax Procedures Act, 2015 which consolidated all procedures on

taxatio_n- _t!g Re_gulatio4s dogq not impgs_e additional burden. or requirement to

taxpayers.

2



(B) LEGAL NOTTCE NO. 139

THE RETIREMENT BENEFITS (O CCI]PATIONAL RETIREMENT
BENEFITS S Cf,EME) (AMENDImND REGTILATIONS, 20 1 I

1. Background:

The Regulations seek to amend the principal Regulations to define a medjcal fund,

clarifies matters relating to conflict of interest, Irvy payment due date, amount to be

transferred to post medical fund on retirement, commutation of benefits, and giving

retirement benefits members an opporfunity to use either an annuity or income draw

down, or both at the same time.

This wili enable the retirees to transfer part of their retirement income into the medical

scheme for their medical cover and contribute to the achievement of one of the Big
Four Agenda.

2. Explanatory to the Regulations

Regulation L: Provides for citation of the regulations after approval and publication.

Regulal'on 2: The regulation proposes to define the term "medical fund" as monies

payable for purposes of accessing medical benefits in retirement.

Regulation 3: The regulation proposes to prohibit scheme trustees who are members

cf various professions and engaged in business, from offering services to the scheme

at a cost. This will remove conflict of interest and enhance good governance of the

schemes.

Regulation 4: The regulation proposes to allow members of a scheme to increase the

amount they can utiiize to secure post-retirement medical cover by transferring a

limited portion of up to l0o/o of their accrued benefits to a medical cover provider, at

the iime of retirement, before the lump silm payment is made.

Further, regulation 25 of the principal Regulations allows a member of a scheme to

take either an income drawn down or an annuity. Lr order to promote diversification,

the proposed regulation 4 seeks to provide an option for a hybrici in the choices

available by availing the option to access both products in order to enjoy the protection

of annuiq, rryhile enjoying the flexibiliry* of an income drawdown concun-ently.

J



Regulation 5: The Public Sector Accoupting Standard Board (PSASB) has prescribed

accrual basis IPSAS for all MDAs who were previously reporting under IFRS. In order

to bring administative efficiency in determining the Levy payable to RBA, this

regulation seeks to harmonize the payment of the RBA levy with the PSASB

requirements by allowing the levy to be paid four months after the end of the financial

year instead of the current three months.

3. Public Participation

The proposed amendments were Subjected to public participation during the month of
February 2018

4



(c) LEGAL NOTICE NO. 140

THE PI]BLIC FINANCE N{ANAGEMENT (TOIIRISM PROMOTION FI]ND)
REGULATIONS, 2018

1. The Purpose of the Regulations

The purpose of these Regulations is to:

(i)
(ii)
(iii)

(v)
("i)

specify the sources, object and purpose of the Fund;

provide guidance on the adminishation and management of the Fund;

establish the Tourism Promotion Fund Governance structure, which

includes the Board to advise the Cabinet Secretary on the proper and

effective performance of the Fund, the Administrator of the Fund and

the Secretartat;

to set out the funding eligibility criteria to various categories of tourism

implementing agencies, procedures for funding and conditions for

disbursement from the Fund to eligible institutions;

iet out obligafions of the recipients of the fiindS frctm the Fund;

give powers to the Board to impose sanctions to tourism implementing

agencies in order to promote accountability and prudent use of public

(iv)

resources;

(vii) review of the performance of the Fund;

(viii) provide for the withdrawals from the Fund; and

(ix) provide for the winding up of the Fund.

2. The Leeislative Context

The National Assembly delegated the duty to establish national public funds to the

Cabinet Secretary responsible for finance with the approval of the National Assembly.

This is provided for under Section 24 (4) of the Public Finance Management Act, 2012.

Towards this end, this Fund is proposed for establishment under this Section.

In addition, the National Assembly amended the Air Passenger Service Charge Act in

2016 to provide for additional charge of US$ 10 for foreign air travels and Kshs.

100/: fci domestic air travels per passenger respectively. This additional charge was

to be channeled towards tourism deveiopment, promotion and branding. Accordingly,

5



the proposed Fund is made to facilitate receipt of the proceeds intended for the -

development, promotion and branding of the tourism sector to support its rejuvenation.

The National Treasury also complied with the provisions of the Statutory Instruments

Act while preparing these Regulations.

3. Policy Background.

Over the recent pqst, the Government has been supporting reforms for expansion and

growth in the tourism sector. While these reforms have recorded significant socio-

economic impact in the sector, the sector continues to face various challenges

including:-

(i) lack of a comprehensive approach to supporl the tourism sector;

(ii) inadequate support to the targeted tourism sectors; and

(iii) lack of a comprehensive approach to support key players in the

tourism sector.

The Government therefore proposes the establishment of Tourism Promotion Fund in

order to provide- complim entary fuading to the tourism sector 6ver and above the

normal firnding from the Exchequer. This will ensure sustainable funding for

development, promotion and branding of the tourism sector and continued growth of
the sector and the economy at large. This will enhance creation ofjob opporhrnities,

revenue generation and general economic development in Kenya.

The establishment of the Fund, therefore, will achieve the following outcomes:-

(D

(ii)

(iii)
(iv)

(")

Enhanced intemational tourist arrivals;

Enhanced tourism earnings realized from continued recovery and

sustaineci growth of the sector;

Expansion of direct and indirect employment opportunities;

Expansion of agriculture to support the hotel industry especially

agro-processing , horticulture and auxiliary services to the hotel
industry;

Sustained conservation of national pilk, reseryes, museruns,

heritage sites and other tourist aftraction sites;

Sustained infrastructure development to support the tourism sector

especially road, ports, water and energl, sectors;

6
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(vii) Growrh of the manufacturing and housing sectors due to increased

intemational tourism arrivals leading to increased demand for

manufactured goods as well as accommodation facilities;

(viii) Diversification of tourism products, services and tourist source

markets;

(ix) Enhanced Kenya's globai competitiveness as a preferred long-haul

tourist destination; and

(r) Promote diversity and cohesion through sustained growth in the

tourism sector.

The Government therefore intents that Tourism promotion Fund be established to

supporf development, promotion and brancing of the tourism sector to increase

earnings from the sector, create employment ard stimulate economic growth in the

country.

4. Guidance

The National Treasury will sensitize stakeholders including Parliament, accounting

officers of national and county goverrments and the general public, on the process of
accessing the Tourism Promotion Fund resources, the accountabilify mechanism, the

monitoring and evaluation mechanism and thc need to ensure regular reporting to

Parliament.

5. Impact Assessment

An impact assessment has not been prepared for this statutory instrument. (Expected

impact is, however, implied in the rejuvenated growth of the tourism sector, the jobs

created as a result of well financed tourism sector and increased international arrivals).

6. Review of the performance of the Tourism Promotion Fund.

The National Treasury shail monitor the application of the Tourism Promotion Fund

resources. This will be done through quarterly reports sent by the relevant accounting

officer of the nationai govemment. Lr addition, the Fund Secretariat will also carry out

regular monitoring and evaluation of the specific projects funded through the Tourism

Promotion Fund.

7



7. Public Participation

Extensive consultations were done while preparing the Public Finance Management

(Tourism Promotion Fund) Regulations, 2018 wfth key stakeholders and their input

taken into account before finalization of these Regulations. Some of the key

stakeholders' consulted are Ministy of Tourism and Wildlife, relevant Accounting

Officers of national and county governments, as well as international experts irmong

others.

Different stakeholders had difflerent views especially on the mode of acbess to the

Tourism Promotion Fund. The National Government therefore made a deliberate

choice to finance existing instifutions to leverage of existingcapacities, ensure prudent

use of public resources and accountabilify of the resources under this Fund. This will
give flexibility to the Fund to ensure maximum impact in rejuvenating the tourism
sector in Kenya.

8



@) LEGAL NOTICE NO. 141

TII'tr PIIBLIC FINANCE M.{NAGEMENT (NATIONAL GOVERNMENT")

(AMENDMENT") REGULATIONS, 2018

L. Background

The Kenya Gazette Supplement No 32 (Legislative Supplement No. 17) issued Legai

Notice No. 34 of 20th March 2015, which provides for exemption of Regulatory

Authorities under the Public Finance Management Regulations. Despite the

exemption, these Authorities are required to remit 90% of their surpluses to the

consolidated fund under regulation 219(2) ofthe principal Regulations. However, there

is currently no enpbling legal provision for KRA to enforce the collection.

These regulations seek to amend the principal Regulations in order to provide for

collection of surplus from the Regulatory Authorities by KRA.

2. Explanatory to the Regulations

Regulation 1: Provides rrr citation of the regulations after approval and publication.

Regulation 2t This rer;iation seeks to amend regulation 219 of the principal

Regulations in order ro provide a legal provision that will enable KRA to collect 90%

of the surplus as an exchequer revenue not later than thify days after it is reported in

the audited financial statements after the end of each financial year.

The provision further seeks to clarify that the collection of the surplus wiil be the

responsibility of KRA. This will ensure timeiy payment of surplus firnds to the

Exchequer.

3. Public Participation

This amendment does not require public participation since the KRA administratively

is already collecting the surplus from the Regulatory Authorities. The proposed

amendment wiil not impose additional burden on the Regulatory Authorities.

9



(E) LEGAL NOTTCE NO. 142

THE PROCEEDS OF CRIME AND ANTI-MONEY LAIINDERING
(AMENDMEIVI) REGULATTONS, 201 8

1. Background

These regulations seek to amend the Proceeds of Crime and Anti-Money Laundering

Regulations,2073 in order to expand the scope ofthe Regulations to include combating

terrorism financing.

The proposal will ensure that reporting institutions:

(i) Have policies in place or take such other measures as may be needed to prevent

the misuse of new technological development in money laundering and

terrorism financing schemes.

(ii)Have in place policies and procedures to address any specific risks associated
' q,ith non-face to fac-e busiriess relationships or transactions.

2. Explanatory Notes to the Regulations

Regulation 1: Provides for citation of the Regulations after approval and publication.

Regulati on 2z Introduces a new regulation ZAto provide that the principal Regulations
wili apply to ail anti-money loundering activities as well as measures to combat

terrorism financing. The proposed amendment wili expand the scope of the preventive
measures to also include measures for combating terrorism financing.

Regulation 3: Introduces a new regulation 7A to the principal Regulations. This

regulation is meant to ensure that reporting institutions establish procedures as well as

policies to address any money laundering or terrorism financing risks associated with
non - face-to -face business reiati on ship s and trans acti ons.

3. Public Participation

The current regulations provide for anti-money laundering measures but do not include
measures for anti-tenorism financing. Considering that this is not a major arnendment,

it may not be necessary to subject the same to public paricipation.
10



(F) LEGAL NOTICE NO. 143

TITE AIR PASSENGER SERVICE CHARGE ACT (APPORTIONMENT)
ORDER 2018

1. The Purpose of the Order.

The purpose o.f this Order is to apportion the proceeds of the charge collected

under Section 3(1) of the Air Passenger Service Charge Act among them:

(i) Kenya Airports Authority;
(ii) Kenya Civil Aviation Authority; and

(iii) Tourism Promotion Fund;

2. The Legislative Context

The National Assembly amended the Air Passenger Service Charge Act in 2016 to

provide for additional charge of US$ 10 for foreign air havels and Kshs. 100/:
for domestic air travels perpassenger respectively. However, the Regulations were

not arnendbd to be intaridem with the amended la\il, ToWards this end, the Tourism
Promotion Fund could not receive 1he additional levy as envisaged when the law
was being amended to support rejuvenation of the tourism sector. This Order is
intended to address this gap.

3. Policy Background.

The National Assembly delegated duty to make Regulations on Air Passenger

Service Charge Act to the Cabinet Secretary. Towards this end, due to the

numerous adverse security alerts by foreign Govemments, the growth in the

tourism sector has declined over time. In 2A16, the growth of the tourism sector

reached its lowest level and therefore Government made a deliberate effort to
rejuvenate the Sector. This required additional resources over and above the

normal budgetary allocations.

Accordingly, the National Government decided to levy an additional charge cf U-(

S 10 for fcreign air travels and 100 shillings for domestic air travels per passenger.

The total le'rv collected under this Act, wili then be apporticned among three

institutions namely, Kenya Airports Authority, Kenya Civil Aviation Authority

1i



and Tourism Promotion Fund. These institutions are involved in the growth of both

domestic and foreign air passengers.

4. Guidance

The National Treasury will sensitize stakeholders including Parliarnent, relevant

accounting officers of national governments and the general public, on the process

of apportioning the proceeds ofthe charge collected under Section 3 (1) of the Act,

the accountabiiity mechanism, the monitoring and evaluation mechanism and the

need to ensure regular reporting to Parliament.

5. Impact Assessment

An impact assessment has not been prepared for this stafutory instrument.

(Expected impact is, however, implied in the sharing of the proceeds to include the

tourisrn sector, which had been excluded despite the increase of the charge to

finance programmes and initiatives supportive of rejuvenating the tourism sector,

hence creating direct and indirect employment in Kenya as well as the increase in
foreign exchange reserves due to increased foreign tourists jetting in the coun@).

6. Review of the Apportionment of the proceeds collected under Section 3 (1)

of the Act.

The National Treasury shall monitor the application of the resources emanating

fi'om this charge. This will be done through quarterly reports sent by the relevant

accounting officer of the national govemment. In addition, each recipient

institution of this charge will also carry out regular monitoring and evaluation of
the specific projects funded through the proceeds of the Air Passenger Service

Charge Act.

7. Public Participation

Extensive consultations were done while preparing the Air Passenger Service

Charge (Amendment) Bili, 2016 and the Air Passenger Service Charge Act
(Apportionment) Order, 2018 with key stakeholders and tireir input taken into
account before finalization of t..is Order. Some of the key stakeholders' consulted

T2



are Ministry of Towism, Ministry of Transport,Infrastructure, Housing and Urban

Deveiopment, relevant Accounting Officers of national govefirment as well as

intemational experts among others.

Different stakeholders had different views especially on the percentages of
apportionment among the tlree institutions. The Nationai Government therefore

made a deliberate choice to apportion based on each institutions mandate and kind
of projects to be implemented by each recipient institution of the proceeds of the

charge coilected under Section 3 (1) of the Act. The apportionments wele pegged

to percentages as opposed to absolute amounts, This will give flexibility to each

institution as the economy expands due to increased domestic and foreign ur
travels.
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(G) LEGAL NOTICE NO. 144

THT' RETIREMENT BENEFITS (INDTYIDUAL R E TIREMENT BENEFITS

scrrF ME) (AMENDMENT) REGULATTONS, 20 I 8

1. Background:
The regulations seek to harmonize the provisions of Occupational and Individual

Retirement Benefits Schemes in terms of levy payment, conflict of interest and

contributions to post medical retirement fimd.

This will enable the Retirement Benefits (Individual Retirement Benefits Scheme)

Regulations, 1997 to provide for post-retirement medical benefit to allow retirees to

transfer part of their retirement income into the medjcal scheme for their medical cover

and contribute to the achievement of one of the Big I'-our Agenda.

2. Explanatory to the Regulations
Regulation.l: Provides for citation of the regulations after approval and publication.

Regulatig! 2: Thq rygulation proposeq _to p1_ohilit _scheme trustees whq are nembers
of various professions and engaged in business, from offering services to the scheme

at a cost. This will remove conflict of interest and enhance good governance of the

schemes.

Regulation 3: The regulation proposes to allow members of an Individual Retirement

Benefits scheme to contribute part oftheir earnings to a meciicai cover provider towards

securing post-retirement medical cover. This will harmonize the same benefit as

enjoyed by members of Occupational Retirement Benefits Scheme.

Regulation 4: The Public Sector Accounting Standard Board (PSASB) has prescribed

accrual basis IPSAS for all MDAs who were previously reporting under IFRS. In order

to bring administative efficiency in determirriog the Levy payable to RBA, this

regulation seeks to harmonize the payment of the RBA levy with the PSASB

requirements by allowing the levy to be paid four months after the end of the f,rnancial

year instead ofthe current three months.

3. Public Participation
The proposed amendments were subjected to public participation during the month of
February 2018
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ADOPTION LIST

REPORT ON THE CONSIDERATION OF THE EXCISE DIJTY ACT

(ADJUSTMENT OF RATES FOR INFLATION) SCHEDULE, 2018
We, the undersigned, hereby affix our signatures to this Report to affirm our
approval:
DATE:

HON. MEMBER SIGNATURE

L.

Hon. Gladys Boss-Shollei, MP (Chairperson)

2.
IIon. Fatuma Ali Gedi, MP (Vice Chairperson)

J. IIon. AIfted Sambu, MP

4. EIon. Isaac Waihenya Ndirangu, MP

5. Hon. Robert Mbui, MP
.i

6. EIon. Alice Wahome, MP

7 EIon. Daniel Maanzo, MP

8 Hon. Muriuki Njagagua, MP

9 flon. Martha'Wangari, MP

10. FIon. Timothy Vanyonyi, MP

11. Hon.'WiIIiam Kamoti, MP



HON. MEMBER SIGNATURE

12. Hon. Patrick Kariuki Matinr, MP

7i. Hon. Rona[d Kiprotich Tonui, MP

14. Hon. William Kamket Kassait, MP

15 FIon. Munene Wambugu, MP

16 Hon. Chatles Gitttose, MP

L7, Hon. Abdi Tepo, MP

18. flon. Geotge Gitonga Mutugata, MP

t9 Hon. Jennifet Shamalla, MP

20. Ffon. Muturi Kigano, MP Ii ^n^
2L. Hon. (Dr.)Wilberfotce Oundo, MP

(

I

\
22. Efon. Sammy Seroney, MP \



iYTINUTES oF TIilO sOTH SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION I{ELD ON SATIIRDAY, 18rI{ AUGUST, 20L8, AT 2.30 P.M. IN ACHfEL

BOARDRO OM AT ACACIA PREMIER HOTEL,IflSTN'tU

PRESENT
Hon. George Gitonga Murugar4 MP

Hon. Robert \dbui, MP

Hon. TimothY WanYonYi, MP

Hon. Alice Wahome,'MP

Hon. Daniel Maanzo, MP

Hon. @r.) Wilberforce Oundo, MP

Hon. Charles Gimose, MP

Hon. William Kamoti, MP

Hon. Jennifer Shamalla, MP

Hon. Ronald KiProtich Tonui, MP

Hon. SammY SeroneY, MP

(Chairing)

ABSENT WITH APOLOGY

IIon. Gladys Boss Shollei, CBS, MP

Hon- Fatuma Gedi, MP

,,crn. Patick Kaxiuki Marinl MP--'

Hon. Isaac WaihenYaNdirangu, MP

Hon. Muriuki Njagagu4 MP

Hon. Martha Wangari, MP

Hon. Muturi Kigano, MP

Hon. William Kamket Kassait, MP

Hon. Munene Warnbugu, MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENDANCE

National AssemblY Secretariat

Ms. Susan Maritim
\4r. Jirnale Mohamed

Mr. Dima Dima
\,is. Mugure Gituto

Ms. Ame Kigoro

Mr. Eric KanYi

Mr. Allan Gituku

Senior Clerk Assistant

Third Clerk Assistant

Principal Legal Counsel

Legal Counsel II
Resealch & PolicY AnalYst

Fiscal Anaiyst, PBO

Serjeant-at-Amrs

Chairperson
Vice Chairperson

i'-:i:-:
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MIN.NO. INNCDLNO,8D9I PRELIMINARIES

Hon George Murugara, MP continues to chair the meeting Pursuant to Standing Order 188 and
cailed the meeting to order at2.35 p.m. and read the prayer.

MIN.NO. TNA/CDLIaOISDq? COMMITTEE RESOLUTIONS ON TITE
CONSIDERATION OF LEGAL NOTICES 138

TO 144

Following consideration of Legal Notices 138, 139, 140,747,I42, L43 and l44,the Committee
resolved as follows -
U LN. 138: The Tax Procedures (Tax Agents) Regulations,20lS

The Committee resoived to annul in entirety the Tax Procedures (Tax Agents) Regulations,
2018 having been proposed by Hon. @r.) V/ilberforce Oundo, MP and seconded by Hon
William Kamoti, MP.

2) LN- 139: The Retirement Benefits (Occupational Retirement Benefits Schemes)
(Amen dment) Regulations, 2018

The Committee resolved to approve the Retirement Benefits (Occupational Retrement B-edefits-
Schemes) (Amendment) Regulations, 20i8 having been proposed by Hon Sammy Seroney, MP
and seconded by Hon Timothy Wanyonyi, Mp.

3) LN.140: The Public Finance Managennent (fourism Promotion Fund) Regulations,
2018

The Cor:rrmttee rescl-.,ed tc annul in eatiretw tle P':blic Fi,.a-,-ice. l"{arragerrent Souris:n
Promotion Fund) Regulations, 2018. having been proposed by Hon. Ronald Tonui, Mp and
seconded by Hon William Kamoti, Mp.

4l LN- l4l: The Public Finance Management (National Government) (Amendment)
Regulations, 2018

The committee resolved to approve the Public Finance Management Q.{ational Government)
(Amendment) Regulations, 2018 having been proposed by Hon. pr.) Wilberforce Oundo, Mp
ald seconded by Hon Wiltiarn Kamoti, lr4p.

5) LN. L47: lfhe Proceeds of Crime and Anti-Money Laundering (Amendment)
Regulations, 2018

The Com:-nittee resolved approve the Proceeds of Crirne and Anti-Money Laundering
(Amendment) Regu1ations,2018 having been proposed by Hon. (Dr.) \\rilberforce Oundo. Mp
and seconded by Hon Sarnmy Serone,v, MP.

6) LN- 143: llhe Air Passenger Sen,ice Charge Act (Apportionment) order, 201g

2
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The Commi6ee resoived to annul in entirety the Air Pdssenger Service Charge Act

(Apportionment) Order, 2018 having been proposed by Hon. pr.) Wilberforce Oundo, MP and

seconded by Hon Timothy V/anyonyi, MP.

7) LN. L44: The Retirement Benefits (Individual Retirement Benefit Scheme)

(Amendment) Regulations, 2018

The Comnrittee therefore resolved to approve the Retirement Benefits (Individual Retirement

Benefit Scheme) (Amendment) Regulations, 2018 having been proposed by Hon- Timothy

Wanyonyi, N{P and seconded by Hon Ronald Tonui, MP subject to rectification of the

erroneously cited provisions by way of a corrigenda to published in the Kenya Gazette.

;la

MrN.NO. CDL 170181293

The following issues were raised:-

.----:a

Signed

:i:_i:

' HoN. GLADYS Boss-sHoLLEi, cBS, MP

(cHArRl'ERSON

AIVY OTIIER BUSINESS

Date:

i. Members were informed that the Judiciary Fund Regulations,2018 are before the

Committee for consideration having been tabled before the House on 7s August 2018.

Z. The Committee resolved to schedule the retreat with the Milistry of Agriculture and the

Coffee Sector Implementation Committee to consider the draft Coffee Regulations from

Sunday Znd to Wednesday 5th September2018.

MIN.NO. INNCDLIZOLSIZ}4 ADJOURNMENT

The meeting was adjourned at 4.05i-.m until Wednesday,22 August, 2018 at 1lam subjectto

Speaker's approval.

i ,gr a_ctz
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MINUTES OF TIIE A}TH SITTING OF TTIF'. COMMITTEE ON DELEGATED

LEGISLATION HE,LD ON SATURDAY, ISTHAUGUST, 2018, AT 9.OO A.M. IN ACHIEL

BOARDROOM AT ACACIA PRENtrER HOTEL, KfSIIX/tru

PRESENT
Hon. George Gitonga Murtgar4 MP

Hon. Robert Mbui, MP

Hon. Timothy Wanyonyi, MP

Hon. Alice Wahome, MP

Hon. Daniel Maanzo, MP

Hon. @r.) Wilberforce Oundo, MP

Hon. Charles Gimose, MP

Hon. Wiilianr Kamoti, MP

Hon. Jennifer Shamalla, MP

Hon. Ronald Kiprotich Tonui, MP

Hon. Sammy SeroneY, MP

(Chairing)

ABSENT WITH APOLOGY

Elon. GlaclJ,s Boss Shollei, CBS, MP

Hon. Fatuma Gedi, MP

Hon. Patrick Kariuki Mariru,Ivli

Hon. Isaac V,/aihenyaNdirangu, MP

Hon. Muluki Njagagu4 MP

Hon. Martha Wangari, MP

Hon. Muttlri Kigano, MP

Hon. William KamketKassait, MP

Hon. Munene Wambugu, MP

Hon. Abdi Koropu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENDANCE

National AssemblY Secretariat

Ms. Susan Maritim
N4r. Jirnale Mohamed

Mr. Dima Dima
N{s. Mugure Gituto

Ms. Anne Kigoro
Mr. Eric Kanyi
Mr- AIIan Gituku

Senior Clerk Assistant

Third Clerk Assistant

Principal Legal Counsel

Legal Counsei II
Research & Policy Analyst

Fiscal Analyst, PBO

Serjeant-at-Arms

Chairperson
Vice Chairperson
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The National Treasury and Planning

Hon. Nelson Gaichuhie -

Ir4r. Wanyambura Mwambi a

Ivfr. Geoftey Malumbe -

lvft.Lazaras Keizi

Chief Administrative Secretary

Senior Deputy Director, M&FA
Senior Deputy Director Accountant General

Manager, Retirement & Scheme

MIN.NO. INNCDLI2O78Ia86 PRELIMINARIES

The meeting was called to order at9.20 a.m. followed by prayers'

MIN.NO. INNCDLIZOISIaST CONSIDERATION OF TIIE
SERVICE CHARGE ACT
ORDER,2Ol8

Brief Overview

The Cabrnet Secretary for the National Treasury and Plaruring in compliance with section 3 of

the Air passenger Service Charge Act, Cap 475 published the Air Passenger Service Charge

(Apportionmeut) order,2018 and submitted it for scrutiny in accordancg with section 11 of the

Statutory Instrurnents Act 2013.

Section 3 imposes a passenger service charge fol an extemal and internal joumey which the

Cabinet Secretary may vary as follows:

(a) fffiry (50) US dollars for an extemal journey; and

(b) six irundred (600) shillings for an internal journey'

The section further enpowe s the Cabinet Secretary to specify, by notice in the Gazette, the

ma,ner i, rvhich the proceeds of the passenger service charge is apportioned between the Kenya

Airports Authority and the Kenya civil Aviation Authority.

The Order proposes to introduce the Tourism Promotion Fund as an additional beneficiary of the

passenger service charge.

The National Treasury informed the Commiftee that stakeholder consultations were uudeflaken

in the developnrent of the order and their input taken into consideratjon.

Observations

i. The Order was published in the Gazette on29th of June,2018 and was received for

tabling before the House on 4th July 2018. This is within the statutory timelines

contemplated under sectjon 11(1) of the Statutory Instruments Act-

ii. The enabling section 3(3) of the Air Passenger Service Charge Act identifies only the

Kenya Airports Authoriq, aro ::c l(enya Civil Aviation Authoriry as beneficiaries of

the passenger sen ice charge to ihe exclusion of ali other institutions-

AIR PASSENGER
(APPORTIONMENT)

2



I

J

. --:-:-1

--:-:

iii. The Order however purports to intoduce the Touism Protection Fund as an

additional beneficiary of the passenger service charge without the express authority of
the Air Passenger Service Charge Act.

iv. The apportionment of the Tourism Protection Fund is contrary to and
inconsistent with the provisions of section 3(3) of the Air Passenger Service
Charge Act, the enabling provision and it violates section zaQ) of the Statutory
Instruments Aet,2013.

v. The Order is unlikely to impose significant costs on the community or a part of the
community and hence the i.egulatory impact assessment was not prepared for the
Order pursuant to section 6.

vi. The Order was not accompanied by an explanatory memorandum and it is

therefore not possible to assess if and the extent to which public participation
was undertaken contrary to section 5A of the StatutorT lnstruments Act.

Recommendation

The Order violates sections 13(a) and 24(2) of tbe Statutory Instuuments Act.

MIN.NO. /NNCDLI}OLIIIilr CONSIDERATION OF TIIE RETIREMENT
BENEFITS (INDTVIDUAL RETIREMENT BENEFIT
SCHEME) (AMEr{DMENT) REGITLATIONS, 2018.

Ovewiew of the Regulations

The Regulations ale made pursuant to section 55 of the Retirement Benefits Act No. 3 of
1997 alld were submitted for scrutiny in accordance with section 1 1 of the Statutory Lrstuments
Act,2013. The Retirement Benefits (Individual Retirement Benefits Schemes) (Amendment)

Regulations, 2018 seek to amend Regulations 9, 15 and32.

The National Treasury infonned the Committee that thc instrurnent seeks to harmonise the
provisions of Occupational and lndividual Retirement Benefits Scheme in terms of levy
payment, conflict of interest and contributions to post medical retirement fuird. He also informed
the Committee that public participation was undertaken during the month of February 2018.

Observations

a) The Regulations ra,ere published in the Gazette on 29th of June, 2018 and received for
tabling before the House on 4th July 20i8. This is within the statutory timeliles
contemplated under section 11(1) of the Statutory Instruments Act.

b) Pursuant to section 54. of the Statutory Instuments Act the Regulations were not
accompanied by an explanatory memorandum and it is thelefore not possible to assess

wlierher and the extent to which pubiic participation was undertaken.

a
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c) The Regulations are unlikely to impose significant costs on the community or a part of the

, commrrnity and hence the regulatory impact assessment was not prepared for this

Regulation Pusuant to section 6'

,l) Regulation 2 gives an eroneous citation of the Regulations being amended by referring to

the Retirement Benefits (occupational Retirement Benefits Schemes) (Amendment)

Regulations, 2018 and not the Retirement Benefits (Individual Retirement Benefits

Schemes) (Amendment) Regulations, 2018. Regulation 2 further makes reference to

paragraph (4) instead ofparagraph (5)'

Recommendation

The Regulations violate sections 54 of the Statutory Instmments Act'

MIN.NO. /NNCDLIilOLLN8} CONSIDERATION OF LEGAL NOTICES 138 TO

144 RELATING TO NATIONAL BUDGET 2OL8I2OI9

Detailed presentations oh the following Legal Notices were made: -

i) The Tax Procedures (Tax Agents) Regulations,2018
- ?-\ The'Retiiement Benefits-(Occupational Retirement-Benefits Schemes) (Amendment)

Regulations, 2018

l'he public Finance Management (Tourism Promotion Fund) Regulations,20l8

4) The public Filance Management (National Government) (Amendment) Regulations,

2018

5) The procedures of Crime and Anti-Money Laundering (Amendmerit) Regulations, 2018

6) The Air Passenger Sersice Charge Act (Appcflionment) Order,20i8

7D The Rerirement Benefits (Individual Retirement Benefit Scheme) (Amendment)

Regulations, 2018Matters Arising from the Presentations

The following matters arose following the presentations -

MIN.NO. ]NNCDLI}OLSI29O ADJOURNMENT

Th.e meeting was adjourned at 1 i.30 pm until 2'00pm, same day'

\-0Qc-oi {Z "zc)i3
Date:Signed:

HON- GLADYS BOSS-SHOLLEI, CBS' MP

(CIIAIRPERSON
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MINUTES oF TIIE 48TH SITTING OF TIIE COM]VIITTEE ON DELEGATED

LEGTSLATION HELD oN FRIDAY, L7r* Aucusr, 2018, AT 2.00 P.M. IN ACHTEL

BOARDROO M AT ACACIA PREMIER HOTEL, IilSUMU

PRESENT
Hon. George Gitonga Murugara, MP

Hon. Robert Mbui, MP

. Hon. TimothY WanYonYi, MP

Hon. Aiice'W'ahome, MP

Hon. Daniel Maanzo, MP

Hon. @r.) Wiiberforce Oundo, MP

Hon. Charles Gimose, MP

Hon. Wiliiam Kamoti, MP

Hon. Jennifer Shamalla, MP

Hon. Ronald KiProtich Tonui, MP

+Si Hon. SammY SeroneY, MP

ABSENT WITH APOLOGY

IIon. Gladys Boss Shoilei, CBS, MP

Elon. Fatuma Gedi, MP

Hon.-Patrick Kariuki Madnd MP

Hon. Isaac WaihenYaNdirangu, MP

Hon. Muriuki Njagagua, MP

Hon. Martha Walgari, MP

Hon. Mutuli Kigano, MP

Hon. William Kamliet Kassait, lvlP

Hon. Munene Wambugu, MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENTDANCE

National Assem blY Secretariat

Ms. Susan Maritim
Mr. Jimate Mohamed

Mr. Dima Dima
Ms. Mugure Ginrto

Ms. Anne Kigoro

Mr. Eric KanYi

Mr. A-llan Gituku

Senior Clerk Assistant

Thfud Clerk Assistant

Principal Legal Counsel

Legai Counsel II
Research & PolicY AnalYst

Fiscai Anaiyst, PBO

Serjeant at Arms

(Chairing)

Chairperson
Vice Chairperson



The National Treasury and Planning

Hon. Nelson Gaichuhie -

Mr. Wanyarnbura Mwambia

Mr. Geoffiey Malumbe -

Mr. Lazarus Keizi

Chief Administrative Secretary

Senior Deputy Director, M&FA
Senior Deputy Director Accountant General

Manager, Retirement & Scheme

MIN.NO. INNCDLIaOL8Ia8? PRELIMINARIES

Tlre rneeting was called to order at2.00 p.m folJowed by prayers.

MIN.NO. INNCDLIaOI&I283 CONSIDERATION OF TIIE PUBLIC
FINANCE MANAGEMENT (NATIONAI
GOVERNMENT) (AMENDMENT)
REGTTLATIONS,2()lS

Overview of the Regulations

The Pubtic Finance Management (National Government) (Amendment) Regulations, 20i8

Regulations are made pursuant to section 205 of the Public Finance Management Act,2Ol2 and

rvere subqftted for scrutiny in accordance with secdan 11 of the Statutqry lnstruments Act
2013.

Tlre Regulations seek to amend Regulation 2l9by-

(i) Providing that 90% of the sr-rplus funds shall be remitted to the Commissioner-
General of the Kenya Revenue Authority; and

(ii) The remittances shall be made not later than thirry days after the surplus is
rcnnrferi in the ortriiteri a.^^rrnte

The Gazette Supplement No. 32 (Legislative No. 17) issued Legal Notice No. 34 of 20h March

2015. which provides for exemption of Regulatory Authorities under the Public Finance

Management Regulations. Despite the exemption, these authorities under the Public Finance

Management Regulations are required to remit 90%o of their surpluses to the consolidated firnd

under regulation 219(2) of the principal ReguJations. However, there is currently no enabling

legal provision for KRA to enforce the collection.

The National Treasury informed the Conrmittee that tht N4inisty did not underlake public
participarion since the amendment does not require public participation as KRA is

administratively aiready collecting the surplus from the regulatory authorities. The Ministy
fi.uthel added that the proposed arnenciment will not impose additional burden on the regulatory
authorities.

Obserryations

a1 i':e Reguiations u,ere published rn the Gazette on 29th of June, 20i8 a.nd was received for
tabhng before the House on 4th July 2018. This is within the statutory tirnelines
contemplated undei section l1(1) of the Statutory lnstrumenr Act.
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b) The Regulations were not accompanied by an explanatory memorandum pursuant to

section 5A of the Statutory Instruments Act and it is therefore not possible to assess

whether and the extent to which pubiic participation was undertaken.

c) The Regulations are unlikely to impose significant costs on the community or a part of the

community and hence the regulatory impact assessment was not prepared for this

Regulation pruswnt to section 6-

MIN.NO. TNNCDL/20781284 CONSIDERATION OF TIilE PROCEDURES OF
CRTME AND ANTI-MONEY LAUNDERTNG
(AMENDMENT) REG{-T.LATIONS, 20 1 8

Overview of the Regulations

In 20i3, the Cabinet Secretary for the National Treasury and Planning in cornpliance with

section 134 of the Proceeds of Crime and Anti-Money Laundering Act,2009 published the

Proceeds of Crime and Anti-Money Laundering Regulations, 2018 and submitted them for

scrutiny in accordance with section 11 of the Statutory Instuuments Act 2013.

The Regulations seek to amend the proceeds of Crime and Anti- Money Laundering Regulations,

2013 in order to expand the scope of the Regulations to include combating terrorism financing.

The proposal will ensure that reporting institutions:-

(i) Have policies in place or take such other measu'es as may be needed to prevent the

misuse of new technological development in money laundering and terrorism financing

scheines.

(ii) Have in place policies and procedures top address any specific risks associated with non-

face to face business relationship or transactions.

The National Treasury informed the Committee that public participation was not undertaketr on

these Regulations as it deemed the amendment as minor. The cun'ent Regulations provide for'

Anti-Money I-aundering rneasures but do not include measures for anti-teuorism. financing.

Obsen,ations

a) The Regulations were published in the Gazette on 29'l' of June, 2018 and was received for

tabling before the House on 4th July 2018. This is within the statutory timelines

contemplated under section 11(1) of the Statutory Instluments Act.

b) The Regulations were not accompanied by an explanatory memorandum in accordance

with section :A of the Statutory Instruments Act and it is therefore not possible to assess

whether and the extent to which pubiic participation was undertaken.

c) The Regulations are unlikely tc. impose significant costs on the comrmrnity or a part of the

community and hence the regulatory impact assessntent rvas not prepared for this

Regulation pursuant to section 6.

l::jl :

--:n -
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MIN.NO. /NA/CDL DOIS 1285 ADJOTJRNMENT

The meeting was adjourned at 5.50 pm until Saturday, l8m Aug 2018 at 9.00 a'm'

Signed: Date: Lllqlzop
HON. GLADYS BOSS-SHOLLET, CBS, MP

(CIIAIRPERSON
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NtrNUTES oF THE 47TH SITTING OF TIM COX{MITTEE ON DELEGATED

LEGISLATION HELD ON FRIDAY, 17rH AUGUST, 2018' AT 9-30 A.M. IN ACHIEL

BOARDROOM AT ACACIA PREMIER IIOTEL, KISUMU

PRESENT
Hon. George GitongaMunrgar4 MP

Hon. Roberl Mbui, MP

Hon. TimothY WanYonYi, MP

Hon. Alice Wahome, MP

Hon. Daniel Maanzo, MP

Hon. (Dr.) Wiiberforce Oundo, MP

Hon. Charles Gmose, MP

Hou. V/i]liam Kamoti, MP

Hon. Jennifer Shamalla, MP

Hon. Ronald KiProtich Tonui, MP

Hon. SammY SeroneY, MP

(Chairing)

ABSENT WITII APOLOGY

Hon. GladYs Boss Shollei, CBS, MP

Hon. Fatuma Gedi, MP

Hon' Pati'ick Kariuki Mariru, MP

Hon. Isaac WaihenYaNdirangq MP

Hon. Muriuki Njagagu4 MP

Hon. Martha Wangari, MP

Hon. Muturi Kigano, MP

Hon. Wiltam KamketKassait, MP

Hon. Munene Wambugrl MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENDANCE

Natio nal AssemblY Secretariat

Ms. Susan Maritim
Mr. Jimale Mohamed

Mr. DirnaDirra
Ms. Mugurc Gituto

Ms. Anne Kigoro

Mr. Eric KanYi

Ir4r'. Allan Gituku

Senior Clerk Assistant

Third Clerk Assistant

Principal I-egal Counsel

Legal Corlnsel II
Research & PolicY AnalYst

Fiscal AnalYst, PBO

Serjeant at Arms

Chairperson

Vice Chairperson



The Ministrl of National Treasury and Planning

Hon. Nelson Gaichuhie

Mr. Wanyarnbura Mwambia

Mr. Geoffre), Malumbe

Mr. Lazarus Keizi

Chief Administrative Secretary

Senior Deputy Director, M&FA
Senior Deputy Director Accountant General

Manager, Retirement & Scheme

I\{IN.NO. TNNCDL/20181277 PRAYERS AND PRELIMINARIES

Hon. George Murugara, MP, was elected by Members present to Chair the retreat's proceedings

pursuant to SO i88. He thereafter assumed chair and called the meeting to order at half past nine

o'clock followed by prayers. lntroductions were thereafter conducted.

The Ag Chaiqperson conveyed the apologies of the substantive Chair, Hon. Glady Boss Shollei,

N4P ar,,i rvelcomed participants to the reteat. He firrther thanked the Chief Administrative
Secretarl, of the National Treasury for his availability to engage the Committee on the

Instruments.

Hon. Nelson Gaichuhie, Chief Administrative Secretary of the National Treasury, thanked the

Comrnittee for the invitation to confer on the various regulations before-the Committee. He also

conveyed a written apology from Dr. Kamau Thugge, CBS, Principal Secretary of the National

Treasury who was witl the Committee on Finance & National Planning considering the Finance

Biu 2018.

He sought the Conr.mittee's support in approving the pending instruments and assured the

Committee of pre-publication consultations on instruments so as to hasten consideralion once

^.,L-:{+-l +a Do-Iio'oon+JUUrlrlatuu Lv a 4u4rrvrrl.

MIN.NO. INNCDLIZAfiD78 CONSIDERATION OF TIIE TAX PROCEDURES

crAx AGENTS) REGULATTONS, 20 1 8

Brief Overvieu

Tlre Cabiiiet Secretaiy for the National Treasury and Plaming in compliance with section i12 of
the Tax Procedures Act, 20i5 published the Tax Procedures (Tax Agents) Regulations, 2018 and

subrnitted them for scrutiny in accordance with sectjon 11 of the Statutory lnstruments Act,
2013.

The Regulations seek to;

a) prescribe the conditions and procedures for registration oftax agents:

b) outline ilre functions of a tax agent rvho is usuaily a nrember of the Institute of Cerlified
Public Accountants, an advocate of Kenya with a valid practising certificate or a former
administrator with at least ten years' experience in 1ax administration;

c) require the Commissjoner-General of the Kenya Revenue Authority to maintain a register
oftax agents;

2



d) establishes a Tax Agents Committee which shall consider applications for registration of

tax agents;

e) prescribes the procedure for investigations of allegations of misconduct against a tax

agent; and

f) Sets offences and Penalties.

Observations

t-: ii:-'!

a) The Regulations were published in the Gazette on 29'h of June, 2018 and was received for

tabling before the House on 4th July 2018. This is within the statutory tinielines

contemplated under section i 1(1) of the Statutorl' Instruments AcL

b) The Tax procedures Act, 2015 commenced on 19th January,2016 and section 19 provides

that an individual or a partrrership can appiy to the commissioner General of KRA'

c) Application for a license as a tax agent is in a prescribed form. The recommendation for

registr-ation will be rnade by the Tax Agents Committee.

d) Section 20 provides that the Commissioner shall issue a license to a fit and proper

applicant. It further provides that Regulations may provide for guidelines for determining

whether or not a person is fit and proper to prepare tax retums'

e) Pursuant to section 54 of the Statutory Instrurnents Act the Regulations lvere not

accompanied by an explanatory memorandum and it is therefore not possible to assess

whether- and the extent to which public participation was undefiaken;

0 The Regulations are.unlikely to impose signifi-cant.c.-o.sts, on-th.e: community..g1 a part.of

the communiry and hence the regulatory impact assessment was not prepared for this

Regulation Pursuant to section 6'

g) Pursuant to section 11 of the Act, the Regulations were also transmifted to the

National Assernbly within seven sitting day5 u1.. the publiiation of the Regulations'

h) The Regulations do not provide for or make special provision on the effect of tte

transition. In other words, it does not provide for a transitional mechanism/provision and

the status of existing tax agents. The Regulations are therefore defective in their

drafting pursuant to section 13(h) of the Act'

i) The enabling section 112 empowels the Cabinet Secretary to prescribe offences aad

penaities when making regulations. Reguiation 10 thereof prescribes the offences and

provides that a person is found culpable on conviction shall be liable to a fine not

exceeding two hundred thousand shillings or to imprisonmeht for a term not exceeding

two years. This contravenes section 2 (Q of the Statutory Instruments Act which

provides t]nzt a penalfy for the breach of a statutorj'instrument shall not exceed

twenty thousand shiltings or such term of imprisonment not exceeding six months or

both.

Plenary Discussions

the committee enquired aboul the database for professional tax agents and requested the

Ministry to provide a list of registered tax agents across the countrl''

ll J
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ii. The Committee further enquired about registration of individuals as tax agents and their

qualifications, penalties and offences for tax agents who fail to file tax retums on behalf

of a tax payer who seeks the services from the tax agent as recommended.

iii. The Committee was also concemed about lack of enabling legislation for Kenya Revenue

Authority (IGA) to enforce the collection of the 90Yo of the surplus from Authoritics

under Regulation 219(2) of the principal Regulations.

Way Fonvard
The Committee emphasised the need for the National Treasury and Planning to adhere to the

provisions of Article 10 and 118 of the Constitution, sections 5 and Il Q) of the Statutory

lnstruments, Act. 2013 on public participation. The Explanatory Memorandum (ElO submitted

alongside tlie Regulations must clearly demonstrate sufficient and adequate public participation.

MrN.NO. 1NNCDL?}LS/?79 CONSIDERATION OF THF.. RETIREMENT
BENEFITS (OCCUPATIONAL RETIREMENT
BENEFITS SCHEMES) (AMENDMEi'i'I)
REGULATIONS,2018

Brief Overview
The - Retirement Benefits (Occupational Retirement Benefits - Schemes) (Amendment)

Regulations, 2018 seek to amend regulation 3, 8,25 and 39. 'ihey are made pursuant to section

55 of the Retirement Benefits Act No. 3 of l997and were submitted for scrutiny in accordance

rvith section 11 of the Statutory Instruments Act,2073.

Tl:e National Tre.asury informed the Committee that the Regulations seek to amend the principal

ReguJations to define a medical fund. clarifu matters relating to conflict of interest, levy payment

due date, amount to be iiansfe: red to post medical fund on retiremen! commutation of benefits

and giving retirement trenefits members an opportunity to use either an annuity or income draw

down, or both at the sar:re time. This will enable retirees to transfer part of the retirement income

into medical scheme for their cover and contribute to the achievemenl of one of the Big Four

Agendas.

The Ministry further added that the proposed amendments were subjected to public participation

during tirc month of Februar>, 20!8 where it visited 46 Counties (Mandera was excluded). The

Ministry laid before the Committee additional information to the Explanatory Mernorandum and

furfher evidence to that pl'ove stakehoider consuitations were undertaken.

Obsen'ations

(i) 'r'he Regulations were published in the Gazetle on 29th .Tune, 20i8 and received for

tabling before the House on 4'h July 2018. This is within the statuiory timelines

conlemplated under section 11(1) of the Statutory Instmments Act.

(ir) The Regulations violate secttcrls 5A of tire Statutort Instruments Act since they rvere not

accompanied b1,an explanatory memorandum and it ra,as therefore not possible to

tssess whether and the extrnt to u,hich pubiic partrrinaiiorl \\'as ulde;-Laken.
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(iii) The Regulations are unlikely to impose significant costs oir the comrnunity or a part of

the community and hence the regulatory impact assessment was not prepared for this

Regulation pursuant to section 6.

MIN.NO. INNCDLI}O18/280 CONSIDERATION OF TIIE PUBLIC FINANCE
MANAGEMENT (TOURISM PROMOTION FUND)
REGIJLATIONS,2OlS

Brief Crverview

Sectiori 24 (4) provides that the Cabinet Secretary for the National Treasury may establish a

national government pubtic fund with the approval of the National Assembly. Consequently, flre

Cabinet Secretary published the Public Finance Management (Tourism Promotion Fund)

Regulations ,2018 and submitted them for scrutiny in accordance with section 1 1 of the Statutory

Instruments Act, 2013.

The Regulations seek to;

(a) Establish the Tourism Promotion Fund (the Fund) with an initial capital of 200 miliion
shillings appropriated by Parliament in the 20l8ll9 financial year'. This allocation has

not been tr-aced in the budget books.
(b) Provide for financing and development, promotion and branding of Kenya or

prograulmes and initiatives in reiation to tourism, tourism facilities, innovations and

inventions, tourism intelligence, tourism data capture among others.

(c) Prescribe the funding eligibility criteria for programmes or infi'astructule deveiopment
" -ptojegt5 of a state corporation or state departrnent. -

(a) b"ifin"s the procedure fol the application of funding and the cond"itions for the

disbursement of funds.
(e) Cites instances where the Offrcer Administrating the Fund may withhold payilents of a

tourism implementing agency.

(f) Provide for the imposition of sanctjons by the Board with the approval of the Cabinet

Secretary responsible for Tourism and the Cabinet Secretary responsible for the National

Treasury.
(g) Establish an Oversight Board for the Fund wirich advises the Cabinet Secretary on the

funding requirements of the Fund, amounts and timings for the fund transfers arnong

others. The Oversight Board further approves the financiai statements and reviews the

investment of surplus funds from the Fund.

(tr) Designate the Principal Secretary responsibie for Tourism as the Officer Administering

flre Fgnd and is responsible inter alia for the supetvision, contuol, adrninistration and

coordination of the Furd.
(i) Provide for the procedure fol the winding up of the Fund pursuant to section 2a(1 i) of

the Public Finance Management Act.

The National Treasury infonned the Committee that regulatoly impact assessment rvas not

prepared for the instrument. On public participation, the Ministry informed the Committee that

consultative forums were undertaken with key stakeholders and theil' input taken into account

before finalisation of the Regulations. Some of the key stakeirolders consulted are Ministry of
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Tourism and Wildlife, the relevant Accounting Officers of National and County Governrnents as

well as international experts among others.

Obsenations
1. The Regulatiorx were published in the Gazette on 296 of June, 2018 and was received for

ir'bling before the House on 4s July 2018, therefore being within the statutory timelines

contemplated under section 11(1) of the Statutory fnstruments Act.

2. 1)te Public Finance Management Ac! 2012 commenced on 27fr Augus! 2Ol2 arrd the

enabling section 24 provide that the Cabinet Secretary shall designate a person to administer

any public fund established under the section.

3. The Regulations were not accompanied by an explanatory memorandum, pursuant to

section 5A of the Stafutory Instruments Act and it is therefote not possible to assess

whether and the extent to which public participation was undertaken.

4. The Regulations are unlikely to impose significant costs on the community or a part of the

community and hence the regulatory impact assessment was not prepared for these Regulations

pursuant to section 5.

5. The Regulations violate-sections 13 (a) (c), (n), (q) of the Statutory-Iastruments Act as

follou's -

a) i{eguiation 6 provides that the Fund shalt consist of proceeds reabzedrutder section 3

of the Air Passengers Serv'ice Charge Act. This is a misrepresentation of the provision

of the said section which provides that-

"5.3(3) All proceeds of the charge intposeri untier this section sitaii be

apportioned between the Kenya Atrports Authority snd tlte Kenya Civtl

Aviation Authority in such manner as the Cabhtet Secretary may, by notice

in the GoTette, spec{y."

This provision is therefore not in accordance with the provisions of the Air Passengers

Service Charge Act and it contravenes section 13(a) of the Statutory lnstruments Act.

b) Regulation 15 provides that the Oversight Board may with the prior approval of the

Cabinet Secretary responsible for matters relating to Tourism and rhe Cabinet

Secretary responsible for the National Treasury; impose such penalties including the

suspension of funding for failure to comply with the provisions of rhe Regulations.

The enabling section does not give express authorit_v to impose sanctions or other

penalties. This is a contravention of section 13(n) of the Statutory fnstruments

Act.

c) Regulation 17 estabiishes the Oversight Board which provides general supentsron of
the Fund. The enabling provision does not expressly give po\ /ers for the

esiablist:ment of a Board and is therefore inconsistent u,ith tlre Puhiic Finance

Management Act and section 2aQ) of the Statutory Instruments Act. Further rht.
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establishment of a Board is a matter that would be properly dealt with in an Act

of Parliament and it contravenes section 13(c) of the Statutory Instruments Act.

d) Regulation 17(a) on the composition of the Board appoints the Principal Secretary

responsible for matters relating to tourism as the alternate chairperson in the absence

of the Cabinet Secretary responsible for Tourism. Under regulation 10, the Principal

Secretary responsible for Tourism is appointed as the Officer Administering the Fund

and is therefore responsible for the supervision, control and administoation of the

Fund and the implernentation of frrnctions outlined in reguiations 27-23. This is

likely to raise corporate governance issues as there is no clear distiriction or

separation between the policy makers and the policy implementers.

6. Members also raised concem regarding an allocation that has not been traced in the FY

ZOlSl2Olg National Budget for the establishment of the Toui'ism Promotion Fund (the Fund)

with an initiai capital of Kshs. 200 million shillings appropriated by Parliarneirt.

MIN.NO. II.IA/CDL l20L9l28l ADJOI]RNMENT

The meeting was adjourned at12.00 p.rn. until2.00 p-m- same day.

,? OE )]€,IK
Signed: Dat

HON. GLADYS BOSS SHOLLEI, CBS,l\'fP

(CHAIRPERSON)

,l: 
.;;
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I\{INUTES oF TIIE 46TH SITTING OF TIIE COMMITTEE ON DELEGATED

LEGISLATION IIELD ON TIIESDAY, 14" AUGUST, 2018, AT 11'30 A'M' IN TIm

SMALL DIMNG ROOM, NEW WING, N,IAIN PARLIAMENT BIITLDINGS

PRESENT

Hon. Gladys Boss Shollei, CBS, MP

Hon. Fatuma Gedi, MP

Hon. Ii-obed Mbui, MP

Hon. Patrick Kariuki Mariru, MP

Hon. TirnothY WanYonYi, MP

Hon. Alice Wahome, MP

Hon. Isaac WaihenYa Ndirangu, MP

Hon. Daniel Maanzo, MP

Hon. (Dr.) Wilberforce Oundo, MP

Hon. George Gitonga Murugara, MP

Hon. Munene Wambugu, MP

Hon. Muriuki Njagagua, MP

Hon. Martha Wangari, MP

Hon. William Karnoti, MP

IIon. Jennifer Shamallq MP

Hon. William Kaniket Kassait, MP

Hon. Ronald KiProtich Tonui, MP

Hon. SammY SeroneY, MP

Hon. Muturi Kigano, MP

ABSENT WITII APOLOGY
Hon. Charles Gimose, MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfi'ed Sambu, MP

IN-ATTENDANCE

National AssemblY Secretariat

Ivfr'. Jimale ]r4oharned

lvlr. Dima Dima
Ms. A-nne Kigoro
lvlr. Josphat Motonu

tr4r. Charies AYari

Mr. AIIan Gituku

Third Clerk Assistant

Principal Legd Counsel

Research & PoiicY AnalYst

Fiscal Analyst, PBO

Audio Records Officer

Serjean,, -at-Arms

Chairperson
Vice Chairperson
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MIN.NO. INNCDLNOISI}TL PRAYER & PRELIMINARIES

pufsuant to Standing Order 188, the Members present elected Hon. (Dr.) Wilberforce Oundo,

Mp, to chair the meeting, as proposed by Hon. George Gitonga Murugar4 MP and seconded by

Hon. Jennifer Shamalla, MP. Hon. Oundo thereafter assumed flie Chair and called the meeting

to order at thirty-five minutes past eleven o'clock followed by the Prayer.

MIN.NO. /NA/CDLDOfiN7Z CONFIRMATION OF MINUTES OF PREVIOUS

MEETING

Confirmation of Minutes of the 43'd 44'h and 45th sittings were read and confirmed as a true

record of the proceedings-

. Minutes of the 43'd sitting were read and confirmed as a tue record of the proceedings having

been proposed and seconded by Hon. Daniel Mamtzo, MP and Hon. Jennifer Shamalla, MP

respectively.

Minutes of the 44th sitting were read and confirmed as a true record of the proceedings having

been proposed and seconded by Hon. Jennifer Shamallq MP and Hon. Timothy Wanyonyi, MP

respectively.
- 

Minutes of the 45'h sitting were read and confirmed as u true record of the prot' :dings having

been proposed and seconded by Hon. Sarnmy Seroney, MP and Hon. Wilbcrfll; .'- Oundo, MP

respectively.

MIN.NO. INNCDLNOLSI?T3 MATTERS ARISING

under MIN.NO. INA/CDL,/20L8 lZ42

1. Attendance List

Hon. Wambugu Munene, MP noted that his name was recorded absent u,hile he was present

during the breakfast meeting at Intercontinental Hotei on Wednesday, 1 August,2018.

2. TrachJng of Committee Reports Adopted by the House

Members also noteC the need to fast tack implementation of the Committee's Reports adopted

by the House, Members expressed concem that some of the regulation-making authorities have

failed to act on Committee resolut:ons following approval of the Comnrittee's reports by the

House. In this lep,ard. Members surgled out the Kenya Civil Aviation Authority which continues

to allow importatioir of drones despite the House's resolution on the same.

The Cornmittee resolved to be fumished with copies of correspondence conveying the House's

resolutions to the various regulatiorr rnaking authorities on aru:.ulmen1 of stafutory instruments.

3. Implementation of the Delegated Legislation Inl'ormation Syslern (DLIS)

The Chairperson informed t}e Cc''nmittee that she requesled rhe Clerk of tlie National Assembly

to intooduce and implement the Delegated Legislation Infonnatiotr System (DLiS) that u,ill

creote a otle-stcF shop for pior'es<;11q 3,,,-' r'portillg on all instruments referreci to the Com:nittee.

-i-
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She informed the meeting that the system will offer real time information on the statrs of all

instruments before the National Assembry and the status of their consideration. She reported that

sheisawaitingtheCierk,sapprovaloftlrematterandwillreportprogressinsubsequent
meetrngs.

I\flN.NO. /i\A/CD L/20r8 127 4 CONSIDERATION OF LEGAJ. NOTICES L38 - I44

RELATING TO THE FY 2OI8I2OI9 NATIONAJ'

BUDGET

HonGladysBossShollei,CBs,MPassumedtheChairandpresidedoverconsiderationoflegal
Notices Nos. 138 to 144'

The Fiscal Analyst presented key higblights of the foilowing Instuments:-

I

(i)
(ii)

(iii)
(i")

(v)

(vi)
(vii)

The Tax Proceduleg (Tax Agents) Regulations' 2018

The Retirement Benefits (occupational Retirement Benefits Schemes) (Amendrnent)

Regulations, 2018

The Public Finance Malagement (Tourism Prornotion Fund) Regulations' 2018

The public Finance Management (lr{ational Governrnent) (Arnendment) Regulations'

20i 8

The ,rocedures of Crirne and Anti-Money Laundering (Amendment) Regulatious,

-201',"

The Air Passenger service cha[ge Act (Apporlionment) order, 2018

The R-etirement Benefits (Lndividuai Rcli'cment Benefit Scheme) (Amendment)

Regulations, 2018

Corr mii.i.ee O l-r servations

The committee observed thar all the seven (7) instruments submitted to the committee were

submir-ted to pariiarnent rvithin the statutory timerine contemprated under section 11(1) of the

Statutorl, Instruments Act Q'{o 23 of201 3) having bee. published on the 29s of June' 2018 and

tabled in the House on 4d'JuiY 2018'

The co'rmittee deferred further consideration of the matte, until the scheduled rneeting with the

National Treasury to be held onFriday' i7 August' 2018 in Kisumu'

I{IN.NO. NA/CDI-/20181?75 ANY OTETERBUSINESS

Member-s were notified rr-rat preparations for the retreat were underway and that they would be

upciaied on the progress rhu'ough their mobile phones'

J
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MIN.NO.AIA/CDL120181276 ADJOI]RNMENT

There being no other business, the meeting was adjourned at thirty minutes past twelve o'clock.

The next meeting wiil held be 17s August 2Ot8 at9.00 am in Kisumu.

Signed
,\

HON. GLA-DYS BOSS SHOLLEI, CBS, MP
(cHAiRPERSOIg

,^,,,*)g/d!......
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