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REPORT OF A COMMISSION OF INQUIRY APPOINTED U'ND%/
THE COMMISSIONS OF INQUIRY ACT (CAP.102) TO INQU

INTO THE DISPUTE BLTWEEN THECMASAKU' COUNTY COUNCIL

AND THE KENYA LOCAL GOVERNMENT,VIORKERS UNION

e ———— TR o T S

PARLIAMENT
| Introduction
_LIBRARY
By Gazette Notice No. 3744 of 9th November, 1968
His Excellency Jomo Kenyatta,President of the Republic of

Kenya, in exercise of the powcrs conferred upon him by the
aforesaid Act, appointed :

I

Mr. John Muchura as Chairman and
Mr., William Cecil Rodgers «: Member

to be a Commission and thereby authorised and directed the
said Commission to inquire into and advise on all the matters
involved in and leading to the dispute between the Masaku
County Council and the Kenya Local Government Workers Union,
which was the subject of an Award in the Industrial Court
(Cause No. 12 of 1968) and more particularly :

(a) the allegations made by the Kenya Local
Government Workers Union in the dispute j

(b) the counter allegations made by the Masaku
County Council ascribing political motive to
the said Kenya Local Government Workers
Union in making its allegations;

(¢) the extent, if any, that the Financial

AATIONAL ASAEMRY v i3haRY Adviser to the Masaku County Council, Mr.
Bhatti, can be held responsible for the
KB\ 223 matters alleged by the Union, if true;
ACCESSION to. ... T

(d) the part that politics played in the
GLASS NO. ' dispute; and to rcport the results of such
LASS s EUSREAANSIS | i inquiry, the conclusions arrived at and
v the reasons leading thereto, and to make any
ey rocormendations that the Commissioners
may consider desirable or necessary.

Mr. S.F. Esland was appointed Secretary
of the Commission.

The Commission has complied with the various
directions promulgated by His Excellency in the aforesaid
Gazette Notice, excepting that extension of time for making
this Report was requested and this request was granted by
Gazette Notice No. 1/69.

. 4

Procedural.

- The Secretary of the Commission, acting upon the
instructions of the Chairman, requested the Masaku County
Council and the Kenya Local Government %orkers Union to
furnish the Commission with memoranda on matters relevant to
the Inquiry and these were duly received. Members of the
public were invited, by Press notices, o volunteer such
evidence as was considered relevant. A large number of
witnesses, including the Chairman and Chief Officers of the
Masaku County Council and the General Secretary and officials
of the Kenya Local Government Workers Union were examined,
several on more than one occasion. By the date of appointment

of the Commission, Mr. Bhatti had emigrated from Kenya a?g
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the Commission decided that no useful purpose would be
served by attempting to sccure his rccall in order to give
evidence. Throughout the hearing of evidence the Cocunty
Council and its Chairman were represcented by Mr. S.N.
Waruhiu, Advocate. During the hearing of what were
considered to be more important items of wverbal evidence,
stenographic of palantypist assistance was obtainecd and this
verbatim record has been retained. The members of the
Commission were duly sworn by Mr. Justice A.D. Farrell

on 1llth December, 1968.

Analyvsis of Evidence.

-3 The memorandumn of evidence dated 28th November
1968 as submitted by the Kenya Local Government liorkers
Union (hereinafter referred to as the "Union") was
substantially the same as had been submittecd to the
Industrial Court, but, possible arising from the criticisms
of that Court, had been rather more carefully prepared

and was more fully documented. The Masaku County Council
(hereinafter referred to 2s the "Council") continued to

rely upon the memorandum as originally subnitted to the
Industrial Court, although, during the hearing of verbal
evidence, 2 wide variety of additional documents was produced,
some voluntarily and others upon the insistence of the
Commissior. In addition, Mr. Bhatti, before his departure
from kKenya, had lcft 2 letter addressed to the "Investigating
Committee" denying the allegations of the Union, in
forthright terms, e.g. "this is a pack of lies", "there

can be no greater lie than this", c¢tc. The Commission also
had the advantage of refcrence to the findings of the
Industrial Court, which contains a most valuable analysis

of the various issues in dispute and which concluded by
stating that the Union was "blaming both Mr. Malu and

Mr. Bhatti together". The Commission shares this view,
although this does not necessarily mean that the allegations
of the Union we¢re actuated by political motives,

Allegations of Union.

4, The allegations of the Unicn amounted to 27 in
nunber, or, a2t lcast, were containcd in 27 paragraphs (or
Items) in their mermorandum and these varied considerably in
relevance and importance. The Commission decidcd that the
first four of thesc, dealing with the affairs of Meru County
Council, with whom Mr. Bhatti had bcen employed prior to

his employment at Masaku in June 1965, werec outside their
termns of references and these have bcen ignored. Those
referring to Masaku County Council or specifically to

Ir. Bhatti or Mr. Malu can most cenveniently be considered
under six categoriecs, namely ¢ financial stringencies,
adninistrative inefficiencies, relationships with Urban Councils,
industrial relations, misuse of funds and zbuse of position
¥ the Chairman of Council.

(a) In a general statement at the conclusion of
their Itern 5, the Union stated that they had
been "led to suspect that there was something
wrong going on with the Finances of the Masaku
County Council because before Mr., Bhatti went
to Masaku, t. . €. u:.cil L.d less complaints
of its financial pesition." That statement
is indicative of a gross misunderstanding
of the circumstances., Although the financial
affairs of the Council are still very far
fron satisfactory, before Mr. Bhatti's arrival
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(b)

-

they were certainly as bad and probably

even worse, as is indicated by a letter

in 1965 from the Permanent Secretary to the
Ministry of Local Government (hercinafter
referred to as the "Ministry"). In this letter
the Council was instructed to live within

its means and it may well be that the attempt
to introduce a greater amount of financial
stringency by the Financial Adviser and the
Chairman of Council may have led to their
relative unpopularity within the County and
not least with thc Union membership. This

is also commented uporn in the Report of the
Local Governuent Commission of Inquiry

1966 (page 43) as follows :

"the very serious positicn of most
counties due largcly to rapidly increasing
expenditure on services, whilst their income
is increasing at a much sSlower DPACE eesscsces
It must be understood that revenues of
local authorities are strictly limited - they
cannot be increased at will and generally
speaking there is no prospect of them being
increased casily to meet the growing level
of cxpenditure. In the end services nust
be tailored to suit the size of revenues,
rather than the¢ size and quality of services
setting the pace and revenues trying to
catch up."”

This greater control over expenditure is the
probable recason for the complaints by the
Union over the delay in implementing the salary
increascs negotieted between the Union and the
Council based upon the Pratt Commission
recommendations, when it was necessary for

the Council first to obrain Ministry approval
for a supplementary cestimate. This also is the
proable explanation for the large number of
Council employees who were declared redundant
during the pcriod 1968 - 69. (This does not
mean thot the Commission necessarily agrees
with this acticn by the Ccuncil. Such wholesale
dismissal of staff necessarily involved so much
hunan suffering that this type of econonmy
should be the last to be considered and then
used conly when all other possibilities are
exhausted. Morecover, it is customary for such
dismissals tc be based upon length of service -
c.g. last in, first-out - rather than by
adopting the somewhat arbitrary yard - stick

of over 50 ycars of age). During the 1967-68

a number of Dispensaries and Health Centres
throughout the County had to be closed

because of shortage of finance for drugs,

but there is evidence that the original
estimate of the County had bheen reduced

by the Ministry on the grounds that Masaku

was spending much more on drugs than other
local authorities. Possibly the County Medical
Officer of Health should have becn more
econonical, but the Financial Officecr can
hardly be blaned.
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A number of other conplaints by the Union
appear to be based upon adninistrative in-
efficiencies by junicr staff rather than
deliberate action by the Financial Adviser.
Threc of these refer to two delays in payment
of salaries (two nmonths and one month
respectively); two cases where less than
the agreed minimum had been paid and to an
unspecified number of cases where housing or
housing allowance had not been provided. There
was also ineptitude in the prodedure for
recording the recovery of advances against
saleries, but this is hardly very serious.
Strictly spuaking, the Financial Adviser
was accountable for the errors of his
subordinate staff, but the Commission takes
the view that, with some 4,000 employecs,
it is difficult to prevent such mistakes
completely. DMore serious was the inconpetence
ghown in dealing with contributions of
Council employces to the National Social
Security Fund. On the return, identity
numbers of enployeces were onitted and, on
instructions from Mr. Bhatti, the employers'
contributions were not included. The excuse
given was that a recommcndation by o conference
of Local Authorities at Mombasa had been
misunderstood, but the Acting Treasurer
eventually agreed that several circulars
from the Ministry had been received which
had given detailed instructions. As a
consequence, not only had the Council to
pay a penalty to the Fund, but several
enployees who had been declared redundant
on age grounds had to wait some months to
receive benefits from the Fund, which invelved
considerable personal hardship. There is , how-
ever, nc substance in the allegation made that
vehicles were off the rozd for sevceral menths
because of failurc to rencw policies of
insurance. The allegation th:at thcre was an
unreasonable delay in paying increments
to teachers who had obtained higher
gqualificaticns also appears to be an exanple
of administrative inconpetence. On 23rd October
1967 o cheque for Shs.21,785/35 was drawn
to meet this liability but payment had ..t been
wade %o the teachers ccencerned by the
following February. .4t first this delay was
denied, but the iLcting Treasurer eventually
adnitted that the cash was kept in a drawer
of the desk beclonging to the Salaries Officer,
Mr. Johnson ‘ambuz, who is stated to have
paid teachers as they called on other matters
against signatures on a2 sheet of paper. The
ccupleted document could not be produccd.
Teachers are nornally paid by bank renittance
ard it is not understood why these conparatively
small anmounts could not have been inuluded
with the normal selary iayments. Various
allegations were uade regarding the misuse
of Council funds on purchase of materials
and, although no specific offences cculd be
proved, it seens clcar to the Commission that
the entire Tcnder procedure of the Council
requires to be overhauled and strengthened to
prevent abuse. One particular instance
will be nmentioned later.
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One allegation refers to a tcmporary loan from
County Council Funds to Masaku Urban Council

and this raises the entire issue of relationships
between the County Council and Urban Councils
within the County area. This particular allega-
tion regarding the loan of Shs. 40,000 in April
1067 is based on a misinterpretation of Regulation
225 of the Local Government Regulations 1963, and,
although it is agreed that the wording is far from
being explicit, the transaction appears to have
been quite in order. However, the general
financial relationships betwecn the County and the
Urban Council are more far-rcaching. The Union
contend that Mr. Bhatti, as Financial Adviser to
the County Council, was required also to check and
supervise the accounts of Masaku Urban Council and
Athi River Urban Council, under Regulation No.
130(1) and (2) of the Local Government Regulations
1963 also FPart XXII third schedule, Part II, sub-
sections 4, 5, and 16, That is a faulty interpret-
ation of these Regulations which contain:no such
requirements; but 117 (1) and (2) is more relevant.
This states that "the council of a county division
may, with the approval of the Minister and with the
consent of the Council of the county within which
it is situated and subject to such conditions as

to the manner of carrying out the duties of the
Office as that county council may specify and shall,
if so directed by the Minister, appoint its own
clerk and other officers; and may pay to such
officers such salaries, emoluments and allowances
as the urban or area council may determine with

the approval of the Minister." If this procedure
has not been followed, then the clerk and the other
offilcers of the county council shall ...... act as
clerk and officers respectively of every county
divilsion within the county .:s+.¢.¢+" This procedure
was certainly not carried out in the case of Masaku
County Council prior to the absconding of Mr. Dildah
Singh, its former Clerk-Treasurer who succeeded in
embezzling over Shs. 300,000. However, since this
breach of the Regulations was apparcently condoned
by the Ministry, it may be unfair to blame kir. Bhatti
for failing to exercise vigilance over the accounts
of that Urban Council until 25th May, 1967 when a
bried inspcction of financial records at Masaku
Urban Council by a Ministry official showed clearly
that| the accounts were certainly not in order. This
visit was followed up by a letter to the Clerk to
the Council from the Ministry on 26th lMay giving
instructions that the financial records should be
put right. The Clerk gave such an assurance in a
letter dated 30th lay, but nothing appears to have
been done. The Clerk-Treasurer of Masaku Urban
Council absconded early in June 1967, leaving a
deficit in excess of Shs. 300,000. Had the instruc
tions of the Ministry been carried out, it is Jjust
possible that the defalcation may have been detected
and Mr. Dildah Singh been apprehended. Apparently
there had been no audit of the Urban Council since
1961 and no final accounts since 1962. Letters

I v iirmsnn

si——






(e)

-

from the Ministry dated 1lth July, 1967 and 25th
November 1967 addressed to the Clerk to the Council state
very clearly the responsibilities of County Council
officers in relation to the affairs of the Urban
Councils within the County area, but no lettersin
explanation of their failure to accept such responsib-
ilities appear to have been received. Even while giving
evidence before the Commission, the Chairman, Clerk and
Treasurer of the County continued to assert that they
could not have exercised supervision over the finances
of the Urban Councils until expressly instructed by the
Ministry to do so.

The position as regards the Athi River Urban Council
is more clear-cut. After the secondment of the County
Council of lir. Johnston ¥Wambua as Clerk-Treasurer to
Athi River Urban Council in October 1966, there can
not be the slightest doubt that the Financial Adviser
was required by Regulation 117 to check the accounts
of this Urban Council. Had such supervision been
effective, he might have prevented and should
certainly have detected a defalcation of Shs.l11,447
in May 196/. Unfortunately, little more can be said
of this matter in this Report, since the case against
Mr. Wambua is still sub judice, excepting to ask why
Mr. Wambua, after charges had been made against him,
had been treated so much more generously than had
Mr. Mwania.

The Union made a number of allegations against the
Council regarding their handling of industrial
relations, in particular Items 23 to 27 and these
seem to provide the kernel of the overall dispute,
involving also Mr. Bhatti and Mr. Malu. Although

the Union was certainly not blameless, the Council
must accept the major part of the blame for the
industrial unrest which culminated in two spontaneous
strikes within a few days of each other in

February, 1968. The ostensible reason for the

first strike was the refusal of Council +to discuss
with the Union the removal of Mr. Bhatti, but,
although the situation is somewhat confused, there
can be little doubt that the dilatory attitude of the
Council in dealing with correspondence from the
Union was also a contributory cause. There is evidence
that the Union wrote to the Council or 13th March
1967 requesting that a meéting of the Joint Staff
Committee should be convened to discuss the
Re-grading of Staff, but no reply was received.

A further request for such a mecting was made in

a letter dated 17th August 1967, but the Clerk to
Council, apparently acting upon the instructions

of the Chairman, replied on 2%rd August 1967 refusing
the request. A further letter was sent by the

Union on 17th September 1967, but no reply seems to have
been sent by Council. There was then a gap in
correspondence until after a General lieeting of the
Machakos Branch of the Union on 6th January 1968,
when a number of resolutions appear to have been
passed and these are mentioned in the Union's

letter dated 8th Yanuary 1968. In addition to "Regrading
of Salaries", new issues were raised, "Removal of

Mr. Bhatti", "Housing for employees" and
"Victimisation and intimidation
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of Staff by Councillors". There appears tc have
becen substance in the complaint over non-
provision of housing, but no evidence has ever
been produced regarding the alleged victimisation.
Morc important was the demand fcr Mr. Bhattitls
rcenoval and a large proportion of the Union's
nencrancun attenpts to provide justification
for this demand. 4is previcusly suggested,
Mr, Bhatti appears to have been linked with Mr.
Malu in these accusations and it nay be that
the Uniorn realised then the undesirability of
openly appearing to be trying toc renove a
denccratically cleccted Chairman of Council, but
this is nerely conjccture and is menticned for
want of a better explanation. So far as MNr,
Bhatti is concerncd, he appears to have beern
blaned for delay in inplencrtation of a salary
award ard for a large nunber of enployees having
becr declared redundant( as previously mentioned)
whilec at the same tinc there appeared to be
wasteful and inproper expenditure of Ccuncil
Funds. Furthermore, because Mr. Musau, the
Clerk and lir. Mutala, tlien 4Lcting Treasurer,
appear to be relatively weak as pcrsons, it may be
that Mr. Bhatti was regarded as the "strong nan"
on the staff of the Council, who was impeding
the activities of the Union. Vhatever the
facts, which are certainly far from clear, the
Council consistently refused to discuss with the
Union the issue of Mr. Bhatti's dismissal.
ilthough nuch can be argued in defence of this
point of view, the Commission considers that on
balance and not merely using hindsight, it would
have been wiser to have listered to any argunents
which could be advanced by the Union in support of
theirdemand. The Commission is, however,
unable to trace any precedents frr listening to a
case for dismissal of a manager, cxcepting where
a fairly clear case exists of violence or
abuse towards enployees. Partly because of this
rcfusal and partly because of other gricvances,
he Union thrcatcned strike acticn if a meeting
¢f the Joint 3taff Comnmittee was nct held to
discuss all four gricvances listcd in the letter
dated &8th Japuary, 1968. Mr. Hutala, .cting
Ireaaurer, sigrced a Staff Posting Order »n 1st
February whereby, ancng other t ansfers, Mr,.
Gregory Mwaria, the Union Branch Secretary,
was transferred in a lower appointment to Yatta
on one day's rotice. Mr. Mutala, in evidence
statcd that this particular transfer had been
under consideration for some tine, but the
Conmissi~n doubts this statement, particularly
in view of the fact that Mr. Mwaria's rceplacenment
was instructed to take over the new dutics before
his leave had expired. L11 enployers are entitled
to transfer staff to other duties, but nornally
allow reascuable time for a sncoth handover and,
particularly when the new dutics are at a
considerable distance away, give adequate notice
for the change of residence. Alsc, while Union
officials are not sacrosanct, most cmployers
are carecful not to allow any Dossible charges
of victinisation tco be made or of inpeding the
Union in carrying »ut their function. In the
view of the Comnission this was definitely a
panic neasure deliberately intended to weaken the
/8.oon-
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Unior and cne which rebourded upon the Couricil as it
definitely led to the strike on ond February, which had
beer. brewing for souc time. The Ministry of Labour
wasted ro time in arranging for a Comeiliator, Mr. Jd.5.
Vuigai, and he was successful in arranging fcr a

returr to work on 6th February. In the letter fron

the Ministry of Labour <1 6th February, the Fermanent
Secretary said "I nust repeat that nothing is done

to obstruct the cenciliation and irvestigation and
therefore neither party should do anything that will
appear to be fecrestalling the efforts of the officer
appointed. activities affecting the issuves nust be
suspenced until the natters are resolved", This did

rot stete specifically that the transfer of Mr. Mwania
shoulC be ot lcast postpened, but nn other meaning can
be attached and, in auy case, since the strike had been
sparked-off by the carlier attenpt to post Mr. Mwania,
it would seen the height of folly tc proceed with the
posting. However, whe:w Mr. Mwania refused to leave

his office, the pclice were called to rcnrve him and

he was also charged with the theft of G.P.T.stamps.

This led to the seccond strike on 1l4th February. after
comviction and sentence on this charge in the Resident
Magistrate's Court, Mr. Mwania appealled and "at the
hearing (before the Chief Justice and Justice Farrell)
State Counsel quite properly did not support the
conviection and we had no hoesitation in quashing -
Iater on the official report says "we are satisfied that
the person respcnsible for bringing the proceedings had
very little sense of ProportionNeeceeccceoccscccss L

our cpinion the precceedings ought never to have been
brought." In his report to the "Investigating .
Comnittee" menticned earlier, but before the result of
the Appeal, Mr. Bhatti attenpted to explain the canpaign
against himself "as a neasure of rcvenge against having
their Branch Secretary, Mr. Mwania, convicted in the
Court." This stoatenent is conplcte nonsense because

the Union campaign against Mr. Bhotti had commenced nuch
earlier, but Mr. Bhatti cpenly adirits and in fact boasts
to have instigatcd w#hat can mly b deseribed as a
nalicious prosccuticn, totally without foundation. No
check had been made for two years of the G.P.T. stanps
from which the theft wes allegod to have been made and
they were, in fact, stored in a safe 5f which Mr. Bhatti
held |[the key. During the strike, Mr. Malu is clained

t~ have told the Tress that he alse supperted the charge
arainst Mr. Mwania. This should be sufficient to
desceribe the state of industrial rclations in Masaku

but for the fact that, Cespitc letters to the Council
fron Cepeiliator cxterding fren 16th March to 26th
lupust, 1968, o attenpt was nade by the Council to try
to resclve their differences with the Unien and, %o this
date, it is understood that thcre has beser no neceting of
the Joirt Staff Comnmittee despite scveral attenpts by
the Unicr to have this convened. The Comnission will
comnent upon this further when the quest on of politics
is exanined.

Finally there are the allegations conccrning the misuse
of Council funds. Firstly thcre is thc casc of Mr.
Johnson vaibua, whilc an officer of the Council and
notarcgistered cattle dealer, who was allowed to
purchase 150 head of cattle from the Simba Enali ranch
of Council and to negetiate the re-sale to Kenya Mecat
Connission. While thcre was no financial loss to
Council, the evidence showed serious financlal
irregularities which could be irndicative of such
nattérs occurring on a widcr scale. In brief, ¥r, /9ess
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Wanbua gave as Seéurity for the ”urcLasr a2 cheque drawn
by Mr. Varna, a local shopkeeper, for Shs.30,000/-.
This cheque was handed to lMr. Mutala, who gave a

whele varicty of explanations as tc what happened
thereafter. at first he stated that the cheque had
been|banked, but on being questicned as to his acticn
when  the cheque bounced or was countermarded, he stated
that |he was mictakcn. He ther said it was in his
pocket for five days, then corrected hinself to say

it was in the drawcr »f his desk. The correct financizl
procedure was to hand this to the Receipts Cashier who
banked every day and this nan was in the office next

te Mr. Mutala, It secns clear that Mr. Mutala doubted
the authenticaity of thc cheque (and Mr. Varnma did
counternand this tc his Bank during the tranactioa)

and must have been very relicved when Mr. Hawmbua gave
his ¢ash in cxchange after selling fhw cattle at a
personal profit - this being the only loss to the
Council. ©OSince this th“SPCtl\u was widely known at
the time, the Counission carnnot help wondering how

the profit was shared. silthough it would seen that
paragraph 137 (4) of the Local Government Regulations
1963 was possibly not specifically intended to cover
such a tranaction, this certainly secens applicable and
read jas follows :

"iny profits, fees and rewards which
nay have accrued to such officer, or
which may accrue to hin, by reason of
such bargain, contract of arrangenment
shall be deened to have accrued or to
accrue to hin for and on behalf of the
Local authority and nay be rccovercd
by the local authority befcre any court
of competent jurisdiction.”

The other allegations concern Mr. lalu personally.
It wds stated that he purchased a tractor fronm the
Coungil at a price of 5Shs. 3,000/- although another
bid aof Sh s.,,OOO/— hal been omeltLC( but thereis

is njg proof that this higher tender Lu;, in fact,

beern [received. Mr. Malu adnits to having plcughing
done |at his farrm in Jdpril 1967 by a Ceouncil tractor,
but dcnies that 45 acres were invelved. although the
Clerk to the Council had issued instructions that
Coungillors and officers obtaining scrvices fronm the
Coungil nust »ay cash in advance, Mr. kalu paid Shs.
300/= in iugust for services perforned in iLpril.

Therg is nc questiorn of crininal charges against Mr.
Malu but the Counission takes the view that these
constituted rivst inmprudent acticons by the Chairman

of the Council, who thus leid hinsclf cpenr to charges
that he was usi iy his fficial positicn in advancencnt
of his owr perse nal interests. kr. Malu, not ncrely
as Chairman cf Council, but also as a Menber of
Parlianent, rnust have rcad tne Repert of the Local
Governnent Ccmmission of Inquiry 1966 and this
includes the statenent (page 563 that "In the interests
of any nember it should cnly be in exceptional cases
and then only when properly authoriscd that any
neunber should allow his private rcquireunents to

becone involved in the use of Council property."
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o-c being advised by M,.. Bha TtL7 already described as
Tthe str rong man" in the Council's auglnlstyatlou.

Jt is probably for this reas.n that Mr. Malu and

Mr. Bhatti together are blamed as individuals for

the continued frustration suffered by the Union
because of failure te have their crievances setbhded
o even negotiated in the normal manner. Even when
refererce of the Trade Dispute tu the Industrial
Court had becn approved by the Iinister for Labour,
this was cpposed by Mr, Malu, jlthfur‘h the Clerk to
the Ccurc*l had previ wusly stated that "ie rust abide
by the Ministry decision t~ take the natter to the
*ndu%trlal Court". At the Special Meeting of Council

s

° on 20th february, 1968, c nvened to discuss the
causes of the strikes, Mr. ﬂklb alsc appears to have
been unduly auto Pntlc in refusing to allow discussion

by Councillors on the issue of the reroval of lMr.
Bhatti linked with thc nisuse of Council fun¢s,
although this has been frequently stated by Council
to have been the major cause of. these strikes.
thatever the nmerits or derierits of discussing this
issue in Joint Staff Connittee, surely it was
appropriate for menbers of Council to attenpt to
ascertain whether thcecre was ary foundation for the
Uninn allegations. The Chairnan's ruling that

this issue was nnt on the wgenda is nore than questi
able., In "East Africar Standard® frr 17th February,
1968, the Clerk © the Council is qucted as having
said that "the CJU;cil will be neeti on Tuesday

to dpvido flLullJ they would C« in respect of
Mr. Bhatti, but thlu was ruled out of crder by
Mr., lMalu, ThJc natter will be nentioned again
whien the questi-n of possible pelitical interve

is qu:irVG. :ral specific “ch;”tltno by

Union against b Malu heve alreads dea)
cn at met thusc, ’ Malu can .113:‘
of having abuscd nis =rs as Chairnman of
IN January 1967, the

¢ Cl r" to Courncil had
instructicon that all services rendered by
to nembers and officers should be CTLoAa
and, in evidence, Mr. Musau agreed th
directive should have applied cqua le
Yet, on the plou ghing at his farn, ¥
that payucot was not nade until fo
Ir December 1967, Cruncil reselved
sistant Educaticn Officors shes

Wlthlu the County, which was ¢
instruction fr“r the Ministry
should be appointaed wlthcug ¥

s« long as Ene Council renaj

“hen the Clerk to Council s

was illegal, the Chairnan

nin €2 pro "feﬂ with 1,n-i

produced a £ rcefully wo

Ierl‘rfht uCCP@*IrV T
"Strong exception is tak

"flCCT were appointed

anc. without first gett

Ministry". Despite tY

acting Trcasurer did
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being very efficient and seemed tc be lacking

in strength of character., the Local Government
Regulations make it abundantly clear that members
of Council (including the Chairman) must not
interfere in the aduwinistrative functions of

their officers. This is also referred to in the
Report of the lLocal Government Commission of
Inquiry 1966 as follows :- "ve are satisfied
that in certain casces some members of local
authorities are in the habit of exceeding their
place of responsibilities in local government
sespsce 1t is important tc stress that no members
should interierc within the area of management
reserved for the executive action of a Chief Officer.”

Sie Conclusions :

The Conmission was instructed to inquire
more particularly into the following matters :

(a) the allegations made by the lenya Local
Government ‘‘orkers Union in the dispute ;

(b) the counter allegations made by the Masaku
County Council ascribing political motive
to the said henya Local Government l.orkers
Union in making its allegations ;

(¢c) the extent, if any, that the Financial Adviser
to the Masaku County Council, Mr. Bhatti, can
be held responsible for the matters alleged
by the Union, if any ;

(d) the part that politics played in the dispute.

For convenience of presentation, item (c) the extent of
Mr. Bhatti's responsibility, will be taken before item (b)
the counter-allegations of the Council. In addition,
because of the close inter-relationship between the first
and third as listed above, and also between the second
and fourth, they will be treated jointly, in order to
avold repetition and overlappili .

(a) the allegations of the Union have already been
examined a2t considerable length as providing
the foundution far this Inquiry and it was not
possible to avoid drawings certain conclusions
in tihat cxamination and also hinting at others.
Although in a number of cases, the UYUnion
allegations were unfounded, irrelevant or without
acequate evidence in support, the Commission
takes the view that the Union have been
Justified in bringinsg forward their general
case as a natter of public impcrtance.
Although the Commission doce not support the
Union in having taken strike action (in fact, the
Union leadcrs state thabt these were "mass
withdrawals" by employees ¢ 1in other words
unofficial strikes) thcere is no doubt that their
various allcgations against the Council on
industrial relation matters were Jjustified.
There were a number of allegations of
administrative inefficicncy and financial
irregularity which have been proved, but these
are not considered by the Commission to be
very scrious excepting for the relationship
between the County Council and the two Urban
Councils. This has been examined at some
length in the proceeding section because
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of its imnortance, which does nct yet scen to
have been fully realised by the Chairman of
Council and the Chief Officcrs. Even as recently
as the hcaring in the Industrial Court, the
spokesnan for the Council is reported as having
said that : "The Res: .ndents refuted the
allegations that the Athi River Urban Council had
allowed their finances to run ixt- heavy losses,
There had been no financial loss at JSthi River,"
Llthcugh the legal basis for the Unidns
allegati-n in this respcsct was unsound and
desmite the fact that the Ministry had already
acted, the Union was Jjustified in naking the
general accusaticen. Reference has already been
nade to the Unicn's allegations on nisuse of
funds and abuse of power. although the analysis
of evidence in this keport has dealt only with
such cases as scecned te be well-founded, it is
considered in these allegations alsc that the
Unicn had sufficient Jjustification.

(v) The extent of Mr. Bhatti's pors-nal respeonsibility
is difficult to assess absnlutely, largely
because he was not available to give verbal
evidencec. In his writtcen subnission to the
"Investigating Comnittee" already mentioned,
he is very apt to pass the blanc for in-
gfficliencies and irregularities to junior
staff or the /cting Trecasurer. The latter is
blaned for the inconpetence shown in dealing
with the rcturn of National Social Security
centributicns, but here Mr. Bhatti is quite
untruthful and he was wheolly to blame for his
stubbern attitude throvghout. Llsc on the sale
cf 150 cattle to Mr. Johnsor “:ambua, Mr. Bhatti
states that this was handlced crtirely by the
Lceting Treasurer, although Mr. Bhatti could
hardly fail tc¢ have known of this highly
irregular tranaction. In any case, it is
clcarly stated in Local Governnent Regulaticns
that, when a Firancial .dviser is appointed,
he is acc-untable for the work of the Treasurer's
Department and for the firanccs of the Council
gener2lly. MNcre scericus i1s his share of
responsibility for the financial losses in the
twe Urban Councils. This is statcd very clearly
in a letter t¢ Mr. Bhatti fron thc Ministry
dated 11lth July 1967, frow which cxtracts are
taken as follows : '"despite the undertaking
given by the Clerk in his letter cf 30th May,
the reccrds (of Masaku Urban Courcil) are neot
upto date eseeecno.. I mUust draw the Ccuncil's
attenticn te the provisicns «f the Local Governnent
Regulations 1963 which deals with the officers
of Urban and Lxrea Councils s.sssssswssns 46 18
not necessary to point out to the Chief
Financial Officcer his responsibilities”
Furthernore, the Commissicn considers that if
Mr. Bhatti had shown a little nore alacrity
in cenplying with Ministry instructions to
exanine the financinl records of the Urban
Council, sufficient rrina focie e¢vidence might
have been obtaincd to make possible the
apprehensicon of Mr. Dildah Singh before his
abscondnent to India. On industrial relaticns,
it scems clear that Mr. Bhatti, as the "strong
nan" f the Ciuncil's administrati n, playecd a
leading part and was pr-sbably the principal
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adviser to the Chairman of Council. It has
already been mentioned that Mr. Bhatti boasted
of having secured the prosecution of Mr. Mwanisa,
which action certainly triggered-off the second
strike. VWhether these allegations were suffic-
ient to warrant his removal from his post may
be a moot point, but certainly scem to have
warranted examination by members of Council.

In their submission to the Industrial Court,
which was repeated to the Commission, the

Council attempted to dispose of the wvarious
allegations of the Union by making the counter-
allegation that they were politically inspired.
In the findings of the Industrial Court, it is
stated that "It was most unfortunate that
politicians had involved themselves in this
matter and one faction held the view that if

Mr. Bhatti was removed from his post, it would
bring the downfall of the present Chairman,

Mr. Malu." The Commission had studied this

issue most carefully and can state categorically
that there is no evidence whatever of involvement
by politicians until at least after the second
strike. ©OSince strikes are still considered to

be matters of public importance in Kenya, it is
hardly likely that prominent politicians in the
County area could avoid making pronouncments
about the strike whether for or against the
County. Because of his personal involvment in
industrial relations on behalf of the County,

it is equally unlikely that Mr. Malu could avoid
having his name linked with the dispute and some
measure of blame attached. Similarly, enmbezzle-
ment of a sum exceeding Shs. 300,000,000 does not
happen every day and when this concerns public
funds, it is hardly strange that a Parliamentary
question was asked. In fact, it is surprising
that no Member asked the Speaker for time to
debate this loss of funds as a matter of national
importance. However, the dispute does not appear
top have entered the political arena until zfter
the refusal of the Chairman of Council to allow
debate at the Special Meeting on matters which
definitely had led to the strike. A4S alrcady
stated, the Commission believes that this decision
was procedurally incorrect and, in thus stifling
legitimate discussion, was fundamentally unwise.
When it appear that suitable corrective action is
no longer possible within a Council, it is almost
inevitable that this should lead to political
agitation from without. The next, abortive,
meeting of Council supports this view, when a
number of Councillors demonstrated their opposition
to Mr. Malu by organising an absention from the
Meeting so that a quorum could not be obtained.
There is no evidence that this act was inspired
by politicians and it scems probable that it was,
in fact, quite spontaneous by the Councillors
themselves.
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As already stated, there is no evidence that
politics played any part in the dispute as such,
Eut, eventually and certainly from March, the
affairs of Masaku County Council, when the
allegations of the Union became more widely
known, appear to have become an issue of
political controversy. In this the name of

ir. Malu as an individual, was included, largely
because, by exceceding his statutory powers, he
had largely identified himself with the Council,
which, for a variety of reasons which have
already been commented upon, had become highly
unpopular throughout the County area.

6. Recommkndationsu

(a)

(b)

The Commission considers that the affairs of
Masaku County Council will not bc restored to
anything apprcaching normality unless and until
there is a new Chairman of Council, A prominent
public figure nmust, like Caesar's wife, be above
suspicion and this, unfortunately, is not the
case with lir. Malu. By using his official
position to his own personal advantage, however
‘trivial the detailed instances, he has forfeited
the confidence of the country. By antegonising
the Union in his mishandling of industrial
relations, he had lost the support of Council
emplcyees. By assuming almost dictatorial
powers, he has become personally associated
with the various examples of incompetence and
dushonesty within the Council vhich have been
mentioned in this Report. Accordingly the
Cormmission recommends that he be asked to resign
his appointment as Chairman of Council, but
'permitted to contine as a Councillor if he so
decsires.

The Commiscsion has very carefully considered
the responsibility of tie Clerk and the
Treasurer. Neither we e very truthful as
7itnesses and attenpted to prevaricate wherever
possible. They can hardly be considered very
cfficient in the positions vhich they hold and
both were involved in several of the irregulari-
tiecs mentioned in this Report. Both are
certainly weak as individuals and could easily
be dominated by the more forceful personality
of the Chairman and, possibly, the former
Financial Adviser. In most cases, their
reluctance to answer questions in forthright
manner appears to have been due to a desire

to shield Mr. Malu rather than themselves, and
they certainly appeared to be afraid of him, as
was the only other officer to give e¢vidence.
Taking the view that under a new Chairman they
'may conduct their duties more correctly and
'possibly with somevhat greater efficicncey,

'the Commission considers that they should
continue in office, but the NMinistry is reques-
ted to provide them with as much support as the
staffing position allows.
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Because of the low state of industrial relations
in the County, the Council should, subject to
Ministry approval, arrange to appoint an Indust-
rial Relations Officer as early as possible in
order to advise the Council upon methods of
improving industrial relations and negotiations
with the Union. The Ministry of Labour should
also be asked to advise upon such appointment.

The Commission would like to make certain general
recommendations concerning improvements to
financial administration which, although based
upon investigations into Masaku County Council,
may also be relevant to other local authorities.
Similar recommendations were made in the Report

of the Local Government Commission of Inguiry 1966
and have been accepted in priniciple by Government,

as stated in Sessional Faper No. 12 of 1967, but
the present recommendations are intended to be

rather more specific.

(1)

(1i)

(iii)

(iv)

The Local Government Regulations 1963 contain
a tortuous mass of verbiage and could, with
advantzge, be re-written in a clearer,
simpler and abbreviated form in which the
more essential principles could be found
with less difficulty than at present so that
there could be no excuse for anyone concerned
with Local Government attempting to plead
ignorance of these requirements. ©Such a

code of Regulations would then require
supporting by means of Model By-laws arranged
in logical groups, dealing in greater detail
with particuler areas.

The inspectorate in the Ministry of Local
Government requires to be at least doubled
in strength, so that more adequate super-
vision of local government financial affairs
can be made possible. The existing under-
staffing (even on too small an est-blishment)
may well be due to parsimony on the level of
salaries currently being offered and it is
recommended that salary scales be made
adequate to attract suitable staff.

Because of shortage of fully experienced
inspectors in the Ministry, it is also
recommended that when scnior staff are
proceeding on inspections, they should each
be accompanied by Jjunior, semi-trained staff.
By delegating part of the more routine or
straightforward duties on inspection, there
would be some cconomy in the time of senior
staff, but, cven more importmat, this would
provide a valuable form of on-job training to
Junior staff.

After exemining the Annual Abstract of Accounts
of Masaku County Council for 1965, 1966, 1967,
the Commission is convinced that the method of
preparing and presenting accounting informa-
tion requires to be completely revised. The
present format appecars to be based upon
elementary book-keeping techniques with no
knowledge of modern skills in presenting
consolidated accounts.
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At present the layman can derive little useful
information regarding the financial position
of the Council and the process of audit must be
tedious. It is, therefore, recommended that a
Working Committee be appointed consisting of a
erson of the calibre of Mr. John Mwangi, C.A.
%Who served upon the 1966 Commission) a Senior
Inspector from the Ministry of Local Government
and, possibly a staff member from the Kenya
Institute of Administration, who would be invited
to devise a simpler and clearer method of preparing
Local Authority accounts in a standardised form.
This greater clarity, however, must not involve
any departure from basic principles of accounting.
The intention is to replace an ox-cart by a
modern, steamlined motor-vehicle, but not by a
wheelbarrow. I1f the same presentation were
employed on Annual Estimates, a ready-made basis
for Budgetary Control would be provided and
central accounts eculd be superimposed for audit
purposcs. There would also be economies in
training and supervising accounts staff.

Since the dispute originated in problems

arising from industrial relations, the

Commission has considered ways and means of
eliminating, or at least reducing such difficulties
not only at Masaku, but in other local authorities
where problems are similar. Investigation into

the affairs of Masaku County Council have shown
(and this is supported by the findings of the

1966 Commission) that statutory and other
obligations of the local authority to provide
primary education, health services, roads repairs
and many other services, necessarily involves the
authority in expenditure beyond its income. The
deficit is adjusted by draining capital reserves
(where these still exist) and by Government grants.
This is undesirable, but, apparently, must continue
to be accepted for some time to come. If, however,
the employees of these local authorities, simply
because their employers are in financial deficit,
are required as a conseguence to continue to earn
less than the going rate for their services, that
would be unjust. Dbut, under the present ‘
circumstances, normal ncgotiations between the ‘
Councils and the Union are just not possible,
because of the necessity to have any additiocnal ‘
expenditure approved by the Ministry, who, in turn,

require Treasury approval to pass supplementary

estimates. If this can be accepted as a fair

statement of the present unsatisfactory positicn,

it is recommended that early consideration be

given to the formation of a Local Government

Arbitraticn Tribunal, with very carefully drawn

terms of reference, which would have powers to

consider wage demands by employees cf any local

authority after there had been negotiations between

the Union and the Council concerned. The award

of the Tribunal should be final and, whecre the

Council was in financial deficit, the amount of

Government grant should be increased by the

amount involvcd. Terms of reference and procedures
generally could be considered by a Joint

Committee composed of representatives drawn from

the Ministries of Local Government, Finance

and Labour, also from the Association of Local Govermment
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At present the layman can derive little useful
information regarding the financial position
of the Council and the process of audit must be
tedious. It is, therefore, recommended that a
Working Committee be appcinted consisting of a
erson of the calibre of Mr. John Mwangi, C.A.
%who served upon the 1966 Commission) a Senior
Inspector from the Ministry of Local Government
and, possibly a staff member from the Kenya
Institute of Administration, who would be invited
to devise a simpler and clearer method of preparing
Local Authority accounts in a standardised form.
This greater clarity, however, must not inmvolve
any departure from basic principles of accounting.
The intention is to replace an ox~cart by a
modern, steamlined motor-vehicle, but not by a
wheelbarrow. Lf the same presentation were
employed on Annual Estimates, a ready-made basis
for Budgetary Control would be provided and
central accounts eculd be superimposed for audit
purposcs. There would also be economies in
training and supervising accounts staff.

(v) Since the dispute originated in problems
arising from industrial relations, the
Commission has considered ways and means of
eliminating, or at least reducing such difficulties
not only at Masaku, but in other local authorities
where problems are similar. Investigation into
the affairs of Masaku County Council have shown
(and this is supported Dby the findings of the
1966 Commissiong that statutory and other
obligations of the local authority to provide
primary education, health services, roads repairs
and many other services, necessarily involves the
authority in expenditure beyond its income. The
deficit is adjusted by draining capital reserves
(where these still exist) and by Government grants.
This is undesirable, but, apparently, must continue
to be accepted for some time to come. If, however,
the employees of these local authoritiecs, simply
because their employers are in financial deficit,
are required as a consequence to continue to earn
less than the going rate for their services, that
would be unjust. But, under the present
circumstances, normal negotiations between the
Councils and the Union are just not possible,
because of the necessity to have any additional
expenditure approved by the Ministry, who, in turn,
require Treasury approval to pass supplementary
estimates. Lf this can be accepted as a fair
statement of the present unsatisfactory positicn,
it is recommended that early consideration be
given to the formation of a Local Government
Arbitraticon Tribunal, with very carefully drawn
terms of reference, which would have powers to
consider wage demands by employees cf any local
authority after there had been negotiations between
the Union and the Council concerned. The award
of the Tribunal should be final and, whore the
Council was in financial deficit, the amount of
Government grant should be increased by the
amount involved. Terms of reference and procedures
generally could be considered by a Joint
Committee composed of representatives drawn from
the Ministries of Local Government, Finance
and Labour, also from the Associatiocn of Local Goverment
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