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RECOITD ()}'PROCEEDINGS 1'.{KEN BEFORI], THE P..\.RLIAMENTARY
SELIICT COVIMITTEE ON CONSI.I.TUI'ION RI.],\,IITW }IEI-D ON TUESDAY
26 .IANTIARY 20IO AT THE GRI,AT RIF'[ VALLEY I,OI)GE NAIVASI{A

(Prayers)

(Ihe Committee commenced lhe session at 9.50 a.m.)

Mr. Chairman: Thank you very much. Mr. Wetangula you will be leading in prayers
tomorrow. Let me apologize to those who have been sitting in the room for some time
now. There are a number of house-keeping issues, one was you remember last night we
rose when we had some issue about reports that have been carried in the 7.00 O'clock
news; the Kadhi's Court issue. We had our minutes witing going on and with the help oi'
the gentleman who handles the media in the Secretariat, we wcre able to arrest that and
have the bulletin at 9.00 o'clock.

Some of them were still carrying the scrolling that we had invited religious leaders from
both sides to come and help us to solve the problem since we had collided ourselves. It
was supposed to be the headline fbr the Nation today. It was pulled out at 9.00 p.m. last
night.

But if you look at headlines today, one says we have removed a[1 rcferenced community
land in the draft. That is The Daily Nation. The other one says we have said all judges
should go. Both those stories arc manifestly untrue. We have not reached the transition
mechanism for the judges. We have also cenainiy not said, all communify land should be
deleted from the Draft. If anything, those Chapters on the Judiciary and Land went very
smoolhiy. In fact, the issue about the APs irnd the command structure was far much more
heated thar either land. We passcd the Chapter on land with minimal, in fact, no
substantial deviation. The same thing with the Chapter on the Judiciary. Yet, if you read
today's newspaperg, it says: MPs reject land Clause in the Drafl Constitution. Somewhere
it says, all referenced community land are said to have been removed from tl.re draft. The
other one says: All judges to go. Nowhcre did we say all judges to go. We did not even
discuss the transitional rnechanisms. Unlbrlunately, these are forccs outside the process

trying to direct the process to where thcy think we should be going. But untbrtunately,
that is no1 acceptable. I think that is one ofthe issues we need to handle. This catne from
the ODM side or the Kadhi's stutT came liom the PNli sidc. l'hat is what our preliminary
investi gations have revealed.

The Minister for Foreign Affairs (Mr. Wetangula): Olf-Re corcl.

Mr. Chairman: Well actually, you are the hawker as far as---

Ms. Karua: But that is nol:- (inaudibi,:).

Mr. Chairman: So, ladies and gentleman that is what we really need to address. That we

have people out there tbr any reason, eitirer maybe, they want to game the process and get
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whar we think is the best out of it or to derail the process. 'I'here are a number of people

who would be happier with current constitution than what we are trying to achieve. 1

thinkwerrauegoneveryfarintheprocess.nowtobederailed.Yet,Ithinkeverybody
understands how delicate this issue is. If we walk out of t hose doors or gates without a

firm decision, then the process of Constirution making, essentially we can,kiss it

goodbye. If we kiss the piocess goodbye then where will we be as a country? All those

reforms we are talking about. We are in 2010, next year; election fever for 2012 will

start. So, I think we all need to come back and while we are here as political parties,

i.uffy *" are also a Committee of the House. I am really worried about the impact the

Secretariats are having on the process.

Often times very hard line positions that are taking by Members' essentially is been

frrt "a 
uy outsiie forces, whether it is the Secretariat or elsewhere. I would plead with

|ou that nobody would take respr:nsibility for 
-what 

happens' It is not going to be a

tecretariat; it is not going to be a political party leader or any other person outside there.

If this thing fails, iiwill be failure by those of us in this Committee. It will not be a

Secretariat lentlernan who says I am the one who wrecked it' I am responsible' no'

Everybody iill say it was the iSC that did not do. out there, they all are waiting for us to

fail because as far as they are concerned they have only seen failure fiom Members of

Parliament. If we do this we would confirm whatever they have been saying before' So, I

would plead with us.

Obviously,wehaveintereststocaterfor,thatiswhywearehere'Obviously'weshould
be * 

"aniid 
and as forth right in our arguments and our debates as possible. That is why

we are here. But I would piead that we-also have in the back of our mind, the interest of

thewholeoftheprocessSothatwhenweconclutlethedebate,itwillaprocessthathelps
the whole countri and to understand that this process can be del'eated at any time.

So,whatwehaveagreedisthatwewouldbebriefingthePlesswheneverybodyishere.
WehavebeentryingtobriefthePressoutthere;theVice.Chairandl.Fromnowhence,
the small brief we give them, we will do it in the room when everybody is sitting so-that

*VUoay who tells a different view. they will know it is not really the view of the

Committee.

The Minister for Foreign Affairs (Mr. Wetangula): (off -Record)'

Mr.Chairman:Okaycanwemakesomeheadwayandthenwecalltheminbecauseif
uguin *" call them, ii will take a bit more of our time and it is already i0.00 o'clock. I

kiow it is really a mess. In terms of tbrward Motion, 1 am hoping there are too very small

chapters that are not very controversial: Leadership and Integrity and commissions' Both

of them are not very controve;sial. They are very small chapters and then we have the

issue which surprisingly became a bit controversial on national security which we have

not concluded. i am hoping we can conclude that and go back to the three key chapters of

Executive, Representation and Devolution.

Mr. Vice-Chairmarl:, (off r e c o r d)
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Mr' vice-Chairman: we did, not conclude. we had not relt page one. we spent one and
lHlT::: ?-l,l1J*,j;# *.1"*:;;; r;;,;; ';'" *"re to start with Articre 278;
*l,"n *"'ior.".ii'Jili[:]'""s' So' I am wondering whcther *. *"rir'Li "#*i*.
So' we need to concrude that.chapter and then we need to deal with Leadership andCommissions s.' we can qo eitner'way: cith;;';;';"il'r" narronar securiry concrude it,do this two conclude them and_ then ;* ;;-;"";;irt,on. E*..utire and -__ Do yourealty want us ro rcvisir a.ti"r" :zz, o, *" ;;;;,;iJ;rr. Article 77, is where we Ladtive objections and we tlnished,f.,r,. n i.i"iiS'r;.i* .

Establishment of the National Security Council

il,ir!l#;;:::established 
a National Securitv councl consisting of-

(b) rhe Deputy Srate presidenr;
(c) the Prime Minister:

IlJl,l'e l/jirusrer responsible tor defence;
r e.J tne .\4r.ntster responsible tbr loreign atTairs;

I 11 ll"^ y::*, .esponsibi e for i ntemii ;;;;r,y,(gl Ine Aftomey_Generall
(h).rhcChief of Kenya Defence Forccs;
(r) the Director-General of the Nationai Intelligence Scrvice; and(j) the Inspecror-General of the r"ny" poii.. S""_i."]""'"
Let us start from the top. The president is okay. The Deputy president?

Thel\{inister for Higher Education, Science and Technologr (Dr. Kosgei): Have we

Mr. Chairman: No we havecertainry"",.ir,.i,auii;:"l;:iffi :.#Hft J.".:H#'T:.il:;ffi 
-"i:T,,y#,j;:

Ministry for Defence? 
1v1 vwrv.\'s' rlavt 

:

I*t?J"1,:3 
Prime Minister and Minister ror t'inance (Mr. Kenyatta): r wanr to raise

Mr, Ctrairman: Okay. can
M i ru ste r ."*,.' ui. ij. ;lj -:i, :J,,1[, YnH'il,,,i.Jo"Jil 

r:: 
fi 

",?:]XLilX" 131can we say the Minister or Ministers *rponrifr" ror'oJrJ;i. *a Inremar security.
Ms. Karua: When in one sentence. Minister or Ministers_-_

The Pliai5lga for Higher Education, 
.science and Technology (Dr. Kosgel): Ivlr.Lharrnan' Sir' if we are tarking or nutionJ-r""*i,1. i'rruu" a teeling that wp have
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omifted, the Ministry of Irnmigation because you cannot have security without
immigration. I do not know whetler the Ministry of Internal Security takes care of
Ministry of Home Affairs. I think traditionally we have used internal securiry to handle

what others call homeland security. But I think definitely for immigration, we would be

failing if we do not have them here.

Mr, Chairman: So, it agreed that we should have immigration as part of this process.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Again, this goes

back to the same issue I was raising yesterday. I think we had a misunderstanding of what

even tlre South A-fiican Constitution actually states. I arn conthuing my objection on the
basis that we are constitutionalising structures which could actually change and which we

should allow flexibility depending on the threat from time to tome because that changes.

If you look at the South African Constirution on all of this, it is actually entitled security
services; we may still maintain ours as national security. But for example, they make a

very clear distinction between defence and police knowing that two distinct roles that
those institutions play while here we are trying to merge the two.

Secondly--

An hon, Member: Mr. Chairrnan, St--

Mr. Chairman: Let hon. Kenyatta speak.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): If you will
allow me to finish my argument, what I am saying is that by fusing we are referring to
them within the same paragraphs.

Secondly, when it come to structure, the South A-frican one makes very clear, for
example, what is the role of defence and it says:-
"The defence force must be strucrured and managed as a disciplined military force. The
primary objective of the defence force is to defend and protect the Republic, its territorial
integrity and its people in accordance with the Constitution"
Here the other argument that we are debating yesterday and the principles of international
law regulating the use of force. It then goes to talk about political responsibility. It then
goes on to talk of command of the defence force. But it does not give for structures. Why
are we giving for structures which can change tomorrow? If really, what we want to do is
to entrench the tbrces, why can we not entrench the principles that would guide those

tbrces as opposed to entrenching the structures? This is really where I was coming from
yesterday. So. even as we are not going to say, they shall be consisting of, what if that
were to change tomorrow. what are we going to do? Are we going to say we cannot

because we have said the Aftomey-General must a member of the National Security
Council? Why are we not allowing for flexibility? That is my problem that we are

acrually entrenching structures as opposed to allowing tbr flexibility to det'end our
borders and population in accordance with the need and time. That is my problem what
we are doing currently.
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Mr. Chairman: Not as Chair but my personal view is that I actually agree with hon.
Kenyatta. I think it will be better if we left this to Starute and not fix any name of any of
these guys in the Constitution so that then Statures can change easily depending on the
security environment at any time. But we give the general principles within the
Constirution. That is my general view.

The Minister for Lands (Mr. Orengo): I think while we refer to the South A,frican
Constitution. it is good to point out that hon. M. Kilonzo. yesterday with respect misled
us. He did not want to read the appropriate provisions of the South African Constitution.
If we take the formulation that hon. Kenyatta is taking then you need ro borrow a little bit
about the architecrure of the South African Constitution because the Constitution says
thal security service of the Republic consists of a single det'ence force; a single police
force and intelligence services established in terms of the Constitution. If you go under
the provision for the police force. it is a national instirution and it is a sing.le unit. So, I
think it is importaat to point out this that while we cite provisions tiom other
Constirution, we should be candid with each other.

Mr. Chairmanl I agree with you. Mheshimiw4 but I do not think "misleading" means
intention to. I do not *rink the Minister has that intention. It was the Vice-Chairman who
was chairing we had the sarne access to the same Constiturion. Unlbmrnately, both of
thought that way but the Committee was going very heated on that we did not want to--

The Minister for Higher Education, Science and Technologr (Dr. Kosgei): Mr.
Chairman, Sir, I have sympathy with what the Deputy Prime Minister and Minister fbr
Finance is saying. But I am a little bit uncomlbrtable if we are writing a Constirution like
that of South Allica. Perhaps, we should ask ourselves one simple question: How have
we operated in practice in the last t'ew years and therefore. then see whether there is
something we can borrow tiom that? True, maybe we should not write into the
Constitution the composition of rhe Council but is important to have it when we talk of
separation all the time that you cannor have the police and the military at the level ol
assessing intelligence or our security situation, you klow that the military operates in
Kenya and outside and they have an intelligence system and actually practically as lar as
I know in the past, it is the intelligence otficers fiom the militar,v who have sat there.
sometimes the Chief of General Stalf himself'. So. maybe, we do nor need to write the
composition. But I think that we need to have those structrres in our Constitution because
if somebody is careless and does not want to have those instirutions functioning, at Ieast
the ones that we consider urgent and important, we could be in a situation where we do
not have a mechanism for assessing whatever inlbrmation we get and also not a
command or if vou like. an instirution that would assess that inlbrmation and take
decisions ahead of time.

The .{ssistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserr.v): !1r.
Chairman. Sir, I concur wirh the senriments expressed by the Deputy Prime Minister. It is
imponant to put a general principle and leave the details of the participanrs in the
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National Security Council. We need to put a general statement to the effect that there is

established a National Security Council to take care of national securiqv issues. A lot of
things can change in the future.

Mr, Chairman: Proposer and seconder?

Mr. Kenyatta proposed.

Maj-Gen. Nkaisserry seconded.

Mr. Chairman: We move now to 2. It states:-

"The President shall preside at the meetings of the Council and in the absence of the

President, the Deputy President and in the absence of the Deputy President, --"
So, we remove the Prime Minister. Now, can we agree that it is the President and in his
absence, the Vice-President.

Hon. Members: Yes.

Mr. Chachu proposed.

Mr. Ruto seconded.

Mr. Chairman: "The Council shall appoint its secretary." Is that necessary?

Hon. Members: No.

Mr. Chairman: Can we have that deleted? Can I get a proposer and seconder?

Mr. Kioni proposed.

Mr. Mungatana seconded.

Mr. Chairman: Let us move to Clause 279: Functions of the National Security Council
It states as follows:-

"219. (1) The National Security Council shall-
(a) integrate the domestic, foreign and military policies relating to
national secwity in order to enable the national security organs
to co-operate and firnction effectively;
(b) assess and appraise the objectives, commitrnents and risks to
the Republic in relation to actual and potentiai national security
capabilities; and
(c) initiate and consider policies on matters of common interest to
the national security organs and.exercise supervisory control
over the national security 6rgans.
These are not really for the Constitution.
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Mr. Ruto: Mr. Chairman. Sir, even read Clause 279(2). lt states that the National
Securitv Council shall repon annually to Parliament on the state of securiqv of Kenya.
This is ridiculousl Why do vou want to bring this to--

Mr. Chairman: We can handle this through an Act of Parliament, in Statute

Mr. Ruto: Not even that really. Some of these things, the Govemment should know what
to do.

Mr. Chairman: No. But we also want the Govemrnent to act within law.

The Minister for Lands (Mr. Orengo): Mr. Chairman. Sir. I agree with most of us that
these functions need not be il the Constitution. However, once you have a Constitution---

(olf-record)

Mr. Chairman: When we say that there is esrablished a National Security Council. the
membership of that Council and its fimctions need to be in a Statute. So, can I get a
proposer and seconder for the deletion?

Mr. Ruto: Mr. Chairman, Sir, Clause 279(3) srares as follows

"(3) The National Securiry Council may with the approval of Parliament-
(a) deploy national tbrces outside Kenya for-
(i) Uniled Narions and other peace support operations: or
(ii) other support operations; and
(b) approve the deployment of foreip forces in Kenya.
I do not know what you have to say about that.

Mr. Chairman: I do not think it should be the Council. It should be the President with
the approval of Parliament. We can remove the whole of that and leave the fimctions to
Statute.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
There is a Chapter rhat deals with the Declaration of State of Emergency. Could we
bracket this and then look at it in relation to that one? I think we had not finished
something on the issue.

Mr, Chairman: Let us deal with the state of emergency.

The Deputy Prime Minister and Minister for Local Covernment rltr. f,tuaava<li;: It
can be read in conjunction with the issue of state of emergency when we come to it.

Mr. Chairman: I was hoping that we would leave this out and say that matters of
lirnction be handled by Statute. However. as a rider, let our legal officer keep that in mind
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when handling the issue of state of emergency and whether anyhing will touch on the
National Security Council.

Can I get a proposer and seconder'J

Mr. Kenyatta proposed.

Mrs. Noor seconded.

Mr. Chairman: We move to Clause 280: Establishment of Defence Forces and Defence
Council. It states thus:

"280. (1) There is established the Kenya Def'ence Forces consisting of-
(a) the Kenya Army;
(b) the Kenya Air Force; and
(c) the Kenya Navy.
(2) There is established a Defence Council consisting of-
(a) the Minister responsible for defence who shall be the
chairperson;
(b) the Deputy Minister responsible for defence who shall be the
vice-chairperson;
(c) the Chief of the Kenya Defence Forces;
(d) the three commanders of the defence forces; and

(e) the Principal Secretary in the Ministry responsible for defence.
(3) The Defence Council shall appoint its Secretary.
(4) The Defence Council shall be responsible for the overall policy, control,
and supervision of the Kenya Defence Forces and such other flrnctions as

Parliament may by legislation prescribe.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman,
Sir. there are other services. There is an omission here because there is no function of the

Kenya Defence Force (KDF). After establishing, we should add a sentence to give the

objective of that Force. For example, we could say. "The primary objective of the Kenya
Defence Forces is to defend--" If you go to the police. there work, say, intelligence is

defined.

So. Mr. Chairman, Sir, I propose

THAT. there is established the KDF whose function shall be to defend and protect the

Republic, its territorial integrity zurd its people in accordance with the Constitution and

the principles of intemational law regulating the use of force.
That is very important because when they go to serve overseas, they do so under
international law.

Mr. Chairman: Can we have that proposal seconded?

\lr. Kioni scconded.
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llr. Chairman: Now, the amendment proposal is that after the estabtishment ot the
Kenya Defence Force. its function is stated. I now gather there is an issue about
intemational law.

(Loud consultations)

But Kenya does not live in an island. Kenya is part of rhe intemational community

Ms. Karua: You never put in your Constitution anything to do with any other law

Mr. Chairman: But we just read the South African Constiturion.

Ms. Karua: South A-frica went overboard!

Mr. Chairman: One way or the otler, this is not a deal breaker. As has been said,
whether we write it or not. we are still bor:nd. When we thirk of international law. let us
not see it as something negative. It is really something positive. It is a good thing.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman.
Sir. can we make progress and put a firil stop after Constitution so that it reads: ''The
primary object of the Det'ence Force is to del-end and protect the Republic, its territorial
integrity and its people in accordance with the Constitution."

Ms. Odhiambo: Mr. Chairman. Sir. if we adopt this sort of format then it should go even
for the previous one. It is tbr the purposes of consistency.

The Minister for Justice, National Cohesion and Constitutional Alfairr (Mr. M.
Kilonzo): Mr. Chairman, Sir, may I read your Article 25 of the German Constitution. It
states: -

"The general rules of public inremational law constitute an integral part of federal law.
They take precedence ofa Statute and directly create rights and duties for the inhabitants
of the federal territorv. "

So, therefore, I accept what this Committee has decided, but during the next level of
discussions in this process, we will, as Ministry, advice that we reconsider this position
so that we do not look like we are locking ourselves in an island. We have the East
African Community, COMESA, IGAD and so on.

The Minister for Higher Education, Science and Technologr (Dr. Kosgei): Ivlr.
Chairman. Sir, I respect. Mr. M. Kilonzo's view, but when you talk of det'ence and
security. we have had cases in past where people will come here, say, fbreign tbrces to
train. They normally operate under intemational law when they are here. The laws in
their own countries are conservative. W'hen something happens, they hold us onto the
international which they do not practice. So, let us have intemational law elsewhere. On
matters ofour det'ence and national securiqv. let us go by our own laws.
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Mr. Chairman: Let us move forward.

Mr. Ethuro: Mr. Chairman, Sir. I served in this Committee in the Bomas Conference.

When you do not mention the defence forces. we may be giving opportunity to other

people to raise other issues. I want to refer the Committee to Clause 274(l) of the Bomas

Draft. I do not want us to mention it that way. It. however. tells you the kind of issues

that were informing debate. We stated that no one may raise a defence force or military
or paramilitary organization except by or under the authority of an Act Parliament. So,

when you say that the Force will be within this Constitution and that the functions of the

Force will be defrned by the laws, why are we not combining that? That way, we will be

providing a cure.

Mr. Chairman: Let us hear from a man who knows more about the Forces than any

other person here.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir, I was a member of the sub-committee that dealt with this matter. What we

must do here, in this clause, is to mention the Defence Force of the Republic. We shall

then put the statement read by Mr. Musila as the object of that Force. What is the Kenya

Defence Force? It is the Kenya Army, the Kenya Navy and the Kenya Air Force whose

object is to defend the Republic. Let us leave it like that.

Mr. Chairman: Yes. go ahead and propose

Mr. Ethuro: Mr. Chairman, Sir, I wish to propose that there is established the Kenya

Defence Force consisting of the Kenya Army, Kenya Narry and Kenya Air Force.

Mr, Chairman: I thought we said that we leave that to the Statute. We said that we have

the Kenya Defence Forces in the Constitution, but in an Act of Parliament you mention

the Kenya Army, Kenya Air Force, Kenya Navy and so on. That way' if tomorrow you

waat a Marine Force or a Coast Guard, you can put in that Act.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.

Chairman, Sir, let us be strategic here. If we have an army. the rest like the marine lorce

could be a deparrnent of the army. There are basically three key defence forces in the

country. that is, Kenya Army, Kenya Air Force and the Kenya Navy. Their object is
shown there. Let us leave it at that.

Mr. Chairman: This should be a deal breaker. [s that agreed? Do we go by the

amendment by Maj-Gen. Nkaisserry?

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.

Chairman, Sir, for the sake of clarity let us save these forces mention. It does not cost

an)4hing. We do not want anything to come and raise a tbrce aad it a name. We have to
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be specific that we have a Kenya Army. Kenya Air tbrce and Kenya Navy. These are
what we cail defence forces. If we leave it hanging is dangerous.

Mr. Chairman: Is that carried? That means the Article 281 remains the way it is. I am
lost because we had started with a new lbrmat and now we are reverting. I am now
wondering even lor the Nationai Securitv Council. what are we going to do.

Number 2, there is established a det'ence council. The advice that I am getting is that we
should get something else other than ''established". Even while we are going to put key
issues in a Statute, we need at least one statement that talks about it. Like the Assistant
Minister, Ministry of State for Defence had said earlier that there is established Kenya
Def'ence Force whose functions are to defend. So, can we say that we recast number 2?

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, as 228(2) we delete 282
and 283 and instead recast 284 to establish the det'ence council for purposes of providing
overall policy control and supervision of the defence forces. That should be clearly spelt
out by an Act of Parliament.

Mr. Chairman: Can I get a seconder? it is seconded by Mr. Ethuro. Is that approved?

Hon. Members: Yes.

Mr. Chairman: Can we then give direction that even tbr rhe National Securiqv Council.
we get a similar wording.

Let us now move to Command - 281. Is there a proposal fbr deletion?

The Assistant Minister, Ministrv of State for Defence (Maj-Gen. Nkaisserry): We
should delete it.

Mr. Chairman: Proposed by Maj-Gen. Nkaisserry and seconded by Mr. Musila. Is that
carried?

Hon. Members: Yes.

Mr. Chairman: Part I - Establishment ot'the National Intelligence Service 282(1):-
There is established the National lntelligence Service.
(2)The National Intelligence Service shall be responsible lor security intelligence and
counter intelligence to enhance national security and del'end this Constitution for the
interest of the state and the well-being of the people of Kenya and select such other
functions as Parliament by in discretion prescribe.

Mr, Chairman: ls that agreed? So. can I get an amendment to that effect?

The Minister for Agriculture (Mr. Samoei): Mr. Chairman. Sir. under this section. Iet
usjust adopt 282(1) and.(2) and then we delete everything else.
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Mr. Chairman: Then it is seconded by the Minister for Justice, National Cohesion and

Constitutional Affairs.

Let us move to the Director General of the service - 283(1):-
There is established the office of the Dhector General of the National lntelligence
Service.

Hon. Members: Delete!

Mr. Chairman: Do we delete the whole of it? Can I get a proposal and seconder?

Proposed by the Minster for Agriculture and seconded.

Next is the National lntelligence Council.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):

Mr. Chairman, Sir, there is an issue about tenure here. We need to be very carefr here.

We must remember that you can quickly amend an Act. God rest his soul in peace, but

somebody like Kanyotnr became like an institution. Edgar Hoover in the USA was an

instiotion. So, I think if you are looking at the futue, there are some safeguards that need

to be provided here. The intelligence service have a lot of liquidity and whether you have

a Parliament of 300 or 2 10, if that clause is supposed to be amended. a lot of things can

happen. I am pleading with hon. Members that let us provide tenure and let us saieguard.

We are not touching other things but I think it is critical.

The Minister for Agriculture (Mr. Samoei): Much as I would want to agree with the

DPM, surely, I think to put in the Constirution the security of tenure of the director of
NSIS--- It can also become rogue. We have seen what it can do. It can go berserk and we

must not have a situation where the country helpless in the hands of an individual or an

institution. Tenure is agreed and is a principle that is accepted in this country and it has

been factored in the other institutions but in Acts ol Parliaments.

Mr, Chairman: Is there any other place where the director of a similar entity enjoys

security of tenure'?

The Minister for Agriculture (Mr. Samoei): I think we should not put in the

Constirution this kind of thing.

Mr. Chairman: Let us go on. In Article 284:-
There is established the National latelligence Council.
Can I get a proposer and secoirder for deletion of Article 284?

!Is. Odhiambo: The whole of it'l
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Mr. Chairman: Yes. the whole of it. Does it do anv harm if we do it in a seneral tbrm
Iike we did for the other ones?

So, it is proposed by Mr. Musila and seconded by Mr. Mungatana. Is that carried?

Hon. Members: Yes.

Mr. Chairman: Let us go to Part 4 - Police - Establishment of Kenya Internal Security
Service. That is Article 285( 1 ):-
l. There is estabiished the Kenya Intemal Security Service.
2. The Kenya Intemal Security Service is a national service and the division of its
firnctions should be organized, taking into account the country's structure of the
Government of Kenya.
3. Parliament shall enact legislation to give full effect to this Article.

Since we had mentioned the three defence forces whv not mention the two police
services?

Minister for Justice, National Cohesion and Constitutional Alfairs (Mr. M. Kilonzo):
Mr. Chairman, Sir, I do propose that the Kenya Intemal Secwity Forces shall include the
two police unitst the Kenya Police and Administration Police.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir. I am not opposing what he is saying but I want to suggest a name. hstead
of Kenya Intemal Security Service, We can call Kenya Home Securiry Service.

lLoud consultationsl

Mr. Chairman: It was just a suggestion.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman. Sir, tirst of all, I do
not think that we should be operating as if everything we do must be cur ald paste from
America. We must do our own things. But I wanted to mention that while I agree with
Mr. M. Kilonzo. we have in the internal security organs we have two lbrmations that
neither police nor AP that also play a very critical role. I do not know whether they
deserve any mention or will go to a Starute. These are the tbrest guards and the wildlife
services.

Mr. Chairman: Objects and functions should go to our Statutes. So, can I get a proposal
for deletion'? lf there is an)4hing that is not clear we can clarii,v.

The Minister for Lands (NIr. Orengo): Mr. Chairman, Sir, I think we should have 1 and
2 - The Kenya Intemal Security Services shall consist of the Kenya Police Service and
the Administration Police Service and lhen, we can borrow from South Aliican, that our
intemal securirv services musr be structured to function in the national provincial and
where appropriate in the spheres of the government.
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Mr. Chairman: So, it should be structured in a way that it is all over the counfy?

The Minister for Lands (Mr. Orengo): Let me phrase it: - There is established the

Kenya Intemal Security Serv'ice which must be structured to function in the national,

provincial and where appropriate the local spheres of the govemment. what is imponant

is that we do not each region to have its own police tbrce. The moment we have different

police forces in a country like ours, it is going to be extremely difficult. That is what I am

trying to cure.

Mr. Chairman: Let us do it as a national service and when we go to the devolved

government we indicate that they have no power to set up local police services'

Ms. Karua: Mr. Chairman, Sir, we should that the Kenya Intemal Security service is a

national service and will fi.mction throughout Kenya and must be stnrctured to firnction

throughout Kenya.

Mr. Chairman: Let have that seconded. It is seconded by Maj-Gen. Nkaisserry. That is

carried.

(Loud consultations)

Let us not be too suspicious about each other. It will be redrafted. we need to move

forward. It will be done as we go on and we will come back to it'

Let us move to Article 286 - Objects and Functions.

Do you want it here or in the Statutes? Can I get proposals?

There is a proposal from Mrs. Noor that we have a broad statement that caters for the

objects. That is seconded by Mr. Kioni and it will be reformafted.

The Minister for Agriculture (Mr. Samoei): Mr. chairman, Sir. here is where we need

to reformulate the whole of Article 286, 287 , 288 and 289. What we need to do; the

brutality of the police has been an issue in the country and is still an issue. Part of the

reason why theri has been an issue with the police is because ofthe way it is structured'

You have a situation where one is appointed by the President but he is supposed to report

to the Minister. So, to be able to capture the new spirit ofhow the police should function

under civilian authoriry, we musr estabtish the Kenya Intemal Security Service

Commission which will have civilians heading it. We must aglee on that because the

police is a very imponant instmment in our country and it is subject to abuse sometimes.

To r".or" thit abuse and to remove the illegat orders that we accuse the police ofdoing,

it must have at the apex a Commission that has a civilian structure. That was what was

being attempted ar Article 289. So, we should recast Article 298 because it is a very

impo=rtaat .ornpor".rt. once we have the commission, we lind away where between the

Exicutive and Parliament participate in the fbrmation of the Commission and its
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members. We also tind a way of how the Executive with the approval of Parliament will
appoint the Inspector-General of the whole force.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman. Sir. once we do that, we
will have caprured the whole spirit of286,287,288 and 299.

Ms, Karua: Mr. Vice-Chairman, Sir, I support the idea of having a standards body.
Remember that we re-structured it to resemble the army. The Air Force hires for itself.
The Navy hires for itself. The Army hired tbr themselves. Each of the three entities hires
tbr themselves but they have a coordinating mechanism. So, I am proposing that we leave
the AP to hire tbr themselves. We get the Police to hire for themselves. But, borrowing
hom William's suggestion, there should be an oversight and standards structure from
which the co-ordination and standards iue set. so that it is not exactly a service
Commission in the way we do it. That could have both disciplined and civilians. so that
we have that overall oversight body.

Mr. Vice-Chairman: Hon. Members. as we go on, are we retaining the terminology
"Police Service Commission"?

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-
Chairman, Sir, hon. Sophia suggested that after establishing the Kenya Internal Security
Service, we give a statement on objectives. Just like we have done with the Defence
Forces, I want to suggest an object, so that if it is approved, we will have covered a lot of
ground.

Mr. Vice-Chairman: Go ahead, please.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-
Chairrnan, Sir, this is, again, borrowed from rhe South African Constitution. It says:-
"The objects of the Kenya Internal Securitv Service shall be to prevent, combat and
investigate crime to maintain public order, to protect and secure the inhabitants of the
Republic and their property, and to uphold and enforce the law."

Mr. Vice-Chairman: Is
Constitution?

that being lifted word for word fiom the South African

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Yes, Mr. Vice-
Chairman. Sir. I have only amended it to read "Kenya I_ntema.l Security".

Mrs. Noor: Mr. Vice-Chairman, Sir. I second hon. Musila's proposal.

The Assistant )Iinister, Ministry of State for Defence (Mr. Ivlusila): Mr. Vice-
Chairman. Sir. the objects of the Kenya Intemal Security Service shall be to prevent,
combat and investigate crime, maintain public order. protect and secure the inhabitants ol
the Republic and their property and to uphold and entbrce the law.
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MIr. Chairrnan, Sir, if we adopt this proposal, we shall have the liberty to delete Article
86( 1) and (2).

Mr, Chairman: Can we get a seconder for that one?

Ms. Karua: Mr. Chairman, Sir, we cannot delete Article 286. We thought it is something
to do with human rights and transparency, and it is being said by both Sophia and
William, where we are coming from with our police force. We must have a policy
statement that binds them to certain threshold.

Mr. Chairman: So, let us leave 286(1) intact.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman,
Sir, I then propose deletion of Article 286(2).

Mr. Chairman: Can that one be seconded?

An hon. Member: Article 286(2) is okayl

Mr. Chairman: The Assistant Minister, Ministry of State for Defence (Mr. Musila):
Mr. Chairman, Sir, 286(2) is captured by the objects I have just proposed.

Mr. Chairman: So, that proposal is seconded by Ms. Karua. Is it agreed?

llon. Members: Yesl

Mr. Chairman: Very well! Article 286(2) is deleted!

(Article 286(2) deleted)

(Article 286 as amended agreed to)

Mr. Chairman: We are now on the Inspector-General of the Kenya Intemal Security
Service.

Article 289 - Police Service Commission

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir. let us go to Article 289

and change "Kenya Police Service" to read "Kenya Internal Security Service
Commission".

Mr. Chairman: My proposa.l is that we leave that Commission to start it, like we have

left with all other Commissions.

The Minister for Agriculture (Mr. Samoei): No! Nol No! There is an issue. Even if you
look at the task tbrce report, you.will.see that it recommends that there should be a
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service Commission, which can assist in promotion and everything else to do with the
police, because it is a very important lot that provides very critical service to the country.

I am proposing that we set up the "Kenya Intemal Security Commission" as sripulated in
Article 289. Maybe. we can look ald see whether that captues the spirit of whether we
want the Commission or not.

Mr, Chairman: Even if we set it up in the constirution. we leave the details to Statute.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman. Sir. we can leave the details
to Statute. I do not mind.

Ms. Karua: Mr. Chairman, Sir, we can have one Commission to hire members of those
two forces. Remember, we are trying to get participation. You can also create a monster.
If the Defence Forces have survived by having the Navy hiring their people; the Air
Force hiring their people and the Army hires their people. They have a centalized
system. but each department hires for itseli We started by saying that we are adopting
that structure. I want a situation where the AP hires tbr themselves and the Police hire for
themselves, but we have a standards bodv. Unlike the Army--

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, you do not find a
situation where there is recruitment for the Navy. or recruitment for the Air Force. The
Armed Forces hire their personnel together on the same day, in the same place. So, what
we are saying---

Mr. Chairman: Hon. Members. let us hear Maj-Gen. Nkaisserr_v on this one.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir. first of all, I grew in the system for 42 years and became Chief Personnel
Officer. I also became the Military Assistant to the Chief of General Staff So. I was
titerally running the organization.

What happens is that the Deftnce Council decides when recruits are required in a
particular year and give slots to each service. Recruitment is carried out on the same day.
at the same stations. Medical examination on recruits is done but, because of specifics,
you require specilic qualilications tbr the Air Force and the Nary. However. the
recruitment is based on the same requirement olthe Armed Forces.

So. what I propose is that we have a Kenya Internal Security Commissiou we give it a
broad objects and leave the details to a Statute.

Mr. Chairman: That is proposed by hon. Nkaisserr.v.Can I.get a seconder?

The Minister for [Iigher Education, Science and Tcchnokrgy (Dr. Kosgei) seconded.

VIs. Karua : --( olf record)
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Mr. Chairman: We are dealing with Anicle 289. We established the Commission and
gave a broad Article that gives the general functions and left the details to Statute.

Ms. Karua: Mr. Chairman, Sir, can I funher amend it'?

Mr, Chairman: I want us to make progress. hon. Members.

Ms. Karua: Ivlr. Chairman, Sir, it is only the wording. We are modeling it as a replica of
the other. So, let it be a council, and not a Commission. I promptly second him.

Mr. Chairman: Agreed! That is acrually helpful. So, Article 289 will read:-
"There is established the Kenya Intemal Securitv Service Council".

An hon. Member: We now need to establish the Intemal Security Service

Mr. Chairman: We established the lntemal Security Service earlier on. This is now the
council.

Mr. Ruto: Mr. Chairman, Sir, that sounds very much like the council of the del'ence

Mr. Chairman: Yes, we are just replicating it here.

Ms. Karua: Yes, it is for co-ordination, hiring, setting of standards and all those things.

The Assistant Minister for East African Co-operation (Mr. Munya): Mr. Chairman.
Sir, how about what hon. Ruto talked about - the one that runs the system?

Mr. Ruto: Mr. Chairman, Sir, the council that hon. Karua is talking of is the Govemment
one. Is it not?

Mr. Chairman: Yesl

Mr. Ruto: Yeah! That is advisory. We are talking about the one that handles recruitrnent
and what not.

Ms. Karua: If we leave it as a Commission, it will be like the Public Service

Commission.

Mr. Ruto: That is what we are asking for.

Ms. Karua: We want centmlization of standards.
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Mr. Ruto: But you are taking it back to Govemment - one individual. A.ll the members
of the council will be Ministers and ottrer Govemment officials.

Mr. Ruto: Mr. Chairman, Sir. we are worried about the command, where it will be
possible to manipulate these groups tbr reasons other than what is stated in the
Constitution, and what is in the national interest. We are talking about a mixture of
civilian and uniformed officers to acrually take charge, give directions and ensure
standards. It is a mixture of the same. But if we are going to peg it away---

Ms. Karua: Mr. Chairman, Sir, let us structure the council to address hon. Ruto's
concems.

Mr. Ruto: So, let us leave out the word "council'' and stick to ''Commission''

Ms. Karua: Let us structure the council.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman.
Sir. the council is lor commzurd.

Mr. Chairman: Yes. but, hon. Musila, the task fbrce we talked about earlier had
proposed that we should have not just police officers in that entitv. Even the proposal
here talks about three persons of integrity. who have served the public with distinction,
appointed by the President.

Mr. Ruto: That is a Commission. and not a council!

Ms. Karua: It is a council!

Mr, Chairman: The difTerence between a Commission and a council is that the council
is advisory in nature. We need to make headway, ladies and gentlemen.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, Sir.
we have established a very different thing trom what was there before. The task tbrce
carried out its mandate with the police lorce in mind. We now have the National
htelligence Security Services.. We have recognized the Kenya Police, and the
Administration Police. We have done that in line with rhe Kenya Defence Forces.
Therefbre. just as we have the establishment of the council, this must be there, because i1

is in this council that the two commanders will be sitting. For example, the Kenya
Defence Council consists of the three commanders of the Def'ence Forces. We agteed as
per yesterday that none of the two is irilerior to the other.
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Mr. Kioni: N,lr. Chairman, Sir, I was going to propose that we have t}re rwo commanders
of the Kenya Police Service, and Administration Police, and an Inspector-General.

The way I understand it is this way: We have now established a Commission which is the

one going to run or kind of oversee the firnctions of these two entities. Why do we then

need an Inspector-General? We have the man in charge of the Police Force and the one in
charge of the AP, both of them under the Commission. They will be sitting in that
Commission that we will have, so that they can take instructions from the Commission.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir, let us look at the status in country. I thinlc my brother, Jeremiah, is

misleading the Committee. First and foremost, there is a difference between "Intemal
Security Service" and the Intemal Security Commission. Those are two different things.
Under the lnternal Security Service we have the Kenya Police and the Administration
Police. Within that service, we must have one command. That is why we must have an

Inspector-General, just like in the Defence Forces, where we have the Chief of General

Staff (CGS), the Army Commander, the Air Force Commander and the Navy
Commander. We can have a Police Commandant and an Administration Police
Commandant, but the top man should be the Inspector-General.

Mr. Chairman: Let us get a proposal for adoption

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir, I propose.

The Assistant Minister, Ministry of State for Defence (Mr. Musila;: Mr. Chairman,
Sir, hon. Nkaisserry is an expert in military. and I am an expert in administration. So, I do

think he can give expert opinion on Administration Police.

Mr. Chairman: We are happy to have borh of you in this Comminee.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman,
Sir, why do we have the Administration Police? It is because it is under the Provincial
Administration. Now, if you remove the command of AP from the Provincial
Administration, then the entity ceases to be Administration Police. This is actually our
point of departr:re. Even the objection I raised earlier on is just on the basis of the

command. We do not want the Provincial Commissioners to have to beg the Inspector-
General: "Can I have these APs to do this and thaf'? lf you put a higher command above

the Provincial Administration, it means that the ProVincial Administration will have no

access in commanding the Administration Police. Let the Commander of Administration
Police be independent. and the Commander ol Kenya Police be independent. Both of
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them should be at par. but they shouid be taking their instructions tlom the Commission
we are creating.

lf you say that we should have one commander for the two forces. it will not work
because one is a completely different tbrce trom the other.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserr.v): Mr.
Chairman, Sir, the argument of my brother, former PC, does not hold any water. In fact.
with a light touch, he has no business being an Assistant Minister for Defence. He should
go to Intemal Security.

(Laughter)

That is besides the point. We have created the Intemal Security Service because we do
not want two police services in the country. I think that is where we come from. We must
have one supreme commander. The AP can have their own command, and the Potice
have their own command, but we must have an Inspector-General. That is really the way
forward. When you bring a different command for APs and different command lor the
Police. the situation is going to be chaotic. if that is going to be the situation, then there
would be no point of having the lnternal Security Service. The two entities are separate.
If we put them both under the lntemal Security Service, under the command of the
Inspector-General---

Mr. Chairman: The AP have an interesting role. They are in the Provincial
Administration and in the police force. and they want to rerain both. They want to be a
police tbrce, and have the flexibility of the Provincial Administration.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir. let us go slowly. Let us get this thing quite clear. I think that is where we
get stuck. First and lbremost, without going on record, let us get the roles of these
entities.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairmaa. Sir, what will be the APs in reality? We undersland rhat they were helping the
administration. The worr,v my brother has is that if we remove the APs. then what will be
the role ot the Provincial Administration? This is why they have a problem. We should
assure them that we are not destroying the Provincial Adrninistrarion.

Ms. Karua: I want to support that view urd say that we must think outside the box. Why
the discussion has been there between the APs and the police is because of lack of
coordination. It means that after t}le new Constitution and after it becoming the Kenya
Intemal Security Service, the approach and rraining'will be different. Yes. they wilt be
available to the administration, but we want them also to get policing roles. it means that
the training of both the policb lbrce will be basicaily rhe same. but assignment of duties
will differ, just like the CID and the police are there. So. I am suggesting that we try to
configure an AP Force that is multi tasking and different hom the one that is there and to
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also see a firnction state and not a dysfimctional one where when you have two
commandants of two different battalions with an overall head, there is no crashing. We
have never had the Nav-v complain that the Chief of General Staff who is from the
Military does not understand the Navy or the Air Force. Let us think outside the box and I
was going to suggest that the Intemal Security Service Commission. I like the word
Council, but if Commission it be, let it be, we give it the role to coordinate and share

intemal policing roles and intelligence. also set standards lor hiring and promotion and
matters related and incidental thereto or something to that effect. So. you want to think
outside the box and conligure something slightly different, so that we have a healthy
coordination.

Mr. Chairman: You remember this debate was there the whole of yesterday afternoon.
Let us be honest with it, the whole of yesterday's debate was about the AP. Let us be

straight. The whole of yesterday aftemoon the debate was nothing else, but essentially
about the APs. Please, no more debate; just proposals on amendments.

The Minister for Agriculture (Mr. Samoei): The proposal that has been made is actually
on 289 with the necessary amendments in terms of the Kenya Intemal Security Service. If
we can take 289 and agree to Iet the Commission have those people there listed and then

the firnctions are in 289(5) and they are very broad, namely, to recruit, appoint persons to
act in omces in the services all the way to disciplinary and (6) is more clear. It says that
the details of what that particular Commission will do will be prescribed in an Act of
Parliament.

Mr. Chairnan: As part of the membership of this Commission, why can we not have the

both commandants?

The Minister for Agriculture (Mr. Samoei): That is okay.

Mr. Chairman: Can we get a proposer for that? Proposed by Mrs. Noor and seconded by
hon. Karua. Please let us move tbrward. We have a lot of work waiting. Two
commandants plus an Inspector-General.

The Assistant Minister for Water and lrrigation (Mr. Kiunj uri): Mr. Chairman. Sir, it
would be easier tbr us first of all to understand, even ifyou want to move tbrward, so that
we do not come back to it for re-opening. We want to understand clearly the role of the

Inspector-General.

Mr. Chairman: He is like the CGS.

The Assistant Minister for Water and lrrigation (Mr. Kiunjuri): We want to
understand clearly that the Police Commandant is there and the AP Commandant is there.

Mr, Chairman: They are there.

The Assistant Minister for Water and lrrigation (\1r. Kiunjuri): That the role of the

AP remains the same way and the role of the police the same.
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Mr. Chairman: Agreed.

The Assistant Minister for Water and Irrigation (IIr. Kiunjuri): The other one here is
that we have come up with a Commission and in this Commission we have the Inspector-
General plus the two commandalts.

Mr. Chairman: Yes. so caa you help us move tbrward now. Hon. Kiunjuri, are you okay
now?

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Yes

Ms. Karua: Maj-Gen. Nkaisserry can also tell us the role of the Army Commardant.

Mr. Vice-Chairman: Mr. Chairman. Sir. we are going to go into the details of the
functions-

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): As
a matter of procedure, I want to suggest that there are too manv discussions in different
corners. You should consult privately because it is also distracting you fiom seeing the
people who are raising hands because Members in this comer have been raising their
hands fbr so long and they are not being noticed.

Mr. Chairman: Let me hear them. Let me hear Dr. Kosgei.

The Minister for Higher Education (Dr. Kosgei): The reason I wanted to speak was
that I was once PS for Defence and acrually ran the administration as well. But I am
pleased to say that hon. Nkaisserr.v has put the matter very clearly. Ifnow we have agreed
that we have all of them in the Commission, I still prel'er the Commander for the reason
that once it is decided there. then the head of the APs and the head of the police can carry
on their work and that is where what was proposed by hon. Karua should be carried and I
think we carried that. I had so much else that I could have told you belbre but you did not
give me a chance. This is something that I really know something about.

Mr. Chairman: So why do you go one?

The Minister for Higher Education (Dr. Kosgei): To generate the debate again! t think
we have reached a point where we move forward.

The Assistant Minister, Ministry of State for Defence 1Mr. Musila): In view of the
final agreement. I want to go on record having removed my earlier objection.

)Ir. Chairman: Thank you. That is your objection on 277. Thank you verv much.

VIr. Kioni: I also want to join hon. Musila and withdraw my e.ulier objection. I know
that we are going to discuss 288(5) and I am certain that we are going to agree on how we
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are going to remove these persons holding offices and acting in offices but I also want to
go on record as having removed my objection to 277 because what I wanted addressed

has now been addressed and properly handled.

The Assistant Minister for East African Community (Mr. Munya): I have also
removed my objections.

Mr. Ombui: It is now clear and I have also removed my objection

Mr. Ethuro: Mine has always been very clear

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, with that agreement, I
do not think it is necessary to have 287 and 288. We can delete those because now the

details will go into Statute.

Mr. Chairman: Propose and then we get a seconder.

Mr. Vice-Chairman: But we need to define the office of the lnspector-Generai.

Mr. Chairman: Can we do one line statement establishing the office and then the

firnctions can be done in an Act? So, can you propose it in that version?

The Minister for agriculture (Mr. Samoei): We recast 287 to establish the ot{ice of the

lnspector-General and leave the details to Starute.

Mr. Vice-Chairman: Can you change that title please?

Mr. Chairman: Any constitutional office must be approved by Parliament.

The Minister for Agriculture (Mr. Samoei): Even that of the Commission, we have

given the President a lot of lee way to appoint almost everybody. It must be vetted by
Parliament

Mr. Chairman: If we have any constitutional offtce, all constitutional otfice holders

must be approved by Parliament. Hon. Samoei was seconded by hon. Ethuro.

The Assistant Minister for Water and lrrigafion (Mr. Kiunjuri): With regard to the

Transitional Clause, in America" a President is allowed to come with his team of a few
people, so are there some offices, even if they have security of tenure, whereby the

President can come with his team, for example, the A-G? Are we going to open that when
we come to the Transition Clause?

Mr. Chairman: Let us handle that when we get there. Can we move to the next chapter?
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The Deputy Prime Minister and Minister for Finance (N,lr. Kenyana): You may make
good progress and so. now that we are winding up, just let us know exactly what it reads
so that we are all on the same plarlbrm. That is all.

Mr. Chairman: So, there is established the office of the Inspector-General of the Kenya
lntemal Security Service. The appointment functions of the office to be set up in an Act
of Parliament.

The Minister for Agriculture (NIr. Samoei): I propose that we delere 288 because that
will go into Statutes.

Mr. Chairman: Seconded by hon. Musila. Is that carried?

Hon. Member: Yes.

Mr. Vice-Chairman: Clause 288(2) is recast.

(Loud consultarions)

Mr. Chairman: We are holding so many little meetings that everybody wants to get
ever,Whing before you get ir. Can we be together? It is only one little thing remaining.
Can we say that in 287. we are recasting it to that the office can be established?
Everything else including appointments go to Statute.

Ms. Odhiambo: I think there is something we are missing out. We have agreed on
something and I do not see it somewhere. We must provide some omnibus clause that all
constitutional office holders must be vetted by Parliament. Otherwise, when we go into
Statute--

Mr. Chairman: That omnibus clause is also there

Ms. Odhiambo: if it is already here, that is okay. Otherwise, I want to go on record that
we have agreed on that.

Mr. Chairman: We have agrced on that. Just to make hon. K.iunjuri comlbnable. cal we
say that their olfice is appointed by the President and vetted by Parliament? Can it be
recast?

Hon. Members: Put it there.

The Minister for Lands (Mr. Orengo): I was thinking that now we have established the
otfice of the Inspector-General, without going to detail, caa we establish the offices of the
Ilead ofthe two services, so rhat they could be subject to vening by Parliamentl
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Mr. Chairman: Okay. Good point. Can we then point out that when we are appointing
that, we a.lso get the heads of the two services also appointed by the President with
approval from Parliament? Please, let us make headway.

The Minister for Agriculture (Mr. Samoei): For purposes of being orderly, I want to
beg you that where we are establishing the two forces, the Kenya Police and the AP, we

should have a (c) to say that any other force that will be established by an Act of
Parliament. so that---

The Minister for Agriculture (Mr. Samoei): Okay. we have not reached 290. Unless we

adopt 290--

Mr. Chairman: We are adopting it.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Wlat abbot 292?

Mr. Chairman: Hon. Samoei, you know you are the one who made me skip. We would
have gone through this one by one. Can you take us now forward? We are at 288 and not
299.

Ms. Karua: We have adopted 290 unanimously now.

Mr. Vice-Chairman: Should (5) then read: "other police service" or "other Intemal
Security Services"?

Mr. Chairman: "or other Internai Security Services". Can you propose that hon.

Munya? Let us start from 287. Is 287 adopted as amended?

Hon. Members: Yes

Mr, Chairman: Let us go to 288

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): There is an

issue raised by hon. Kiunjuri. namely the issue of appointment. You said the President

shall appoint. We should also lock here the issue of term because we do not want
somebody to come as you were saying and live forever. Is it a five years term or eight
years? Here it is eight, but I arn proposing five so that it is in tandem with what hon.

Kiunjuri was saying that he comes and goes with the President. witl a clause that states

that once appointed, the President cannot remove him. We need the security of tenure lor
the five year term.

Mr. Chairman: Hon. Kenyatta, let all those things go to the Statutes. Can we move
together. please? On this issue, I am not giving room fbr zmy more views. We have closed

it. No.287!
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Mr. Chairman: Hold on we are proposing only number one and a recasting of number
rwo then we move tbrward. The rest is gone. We said that the whole of No.288 goes to
Statute. Mr. Kioni, do you have any issue with 5?

Mr. Kioni: \lo.

Mr. Chairman: Then we go to 289. We did it the way we had agreed. Where do you
have an issue with?

Mr. Kioni: On No.5 (a) where we are saying rhat they can recruit or appoint person to
hold otfices all the way. exercise disciplinary control over aad remove persons holding or
acting in those otfices. I f,md it too much ola blanlet thing. Have we removed it'l

Mr. Chairman: We have not removed it vet.

Mr. Kioni: lf we removed it to Statute I have no problem with that

Mr. Chairman: No. we did nor remove No.289 to Staue.

Mr. Kioni: Then there is a danger there because when you sav remove persons kom
office then I think there is need tbr due process to be followed when this is being done.

Mr, Chairman: Okay. Mr. Kioni propose it so that we put "due process".

Mr. Kioni: I propose that Article 289(5) (a) after offices then I propose that "due
process" be added.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyana) seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): I am sorry to
take you back. There is one issue we have sort of left out in both of these. We have not
indicated how the two service commanders are appointed and we have also not given
how the command of the national defence lorce will be done. We have left that sort of
blank and I think it is necessary to clariiy.

Mr. Chairman: Mr. Kenyatta. regarding the first one we said the appointment should
lbllow the same as the Inspector-General appointed by the President and vetted by
Parliament. For the det'ence command there was a proposal to delete it because it is
already in an Act. Ms. Karua, propose 290.

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): We
need to change 290. It should be other policing services and not police.
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Mr, Chairman: What about other services'l

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): Which
services?

Mr. Chairman: The Kenya Wildlil-e Service

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaissery): We have

to say policing services because they police the forests and the national parks. So, the

word should be policing and not police.

Mr. Chairman: Seconded by who?

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): We

want to distinguish. If you are talking of KWS, they will police the national park--

Mr. Chairman: Maj.-Gen. Nkaisserry, I did not give you the floor.

An hon. Member: He is giving us lessons.

Mr. Chairman: No, we do not want aay lessons. Has it been carried?

Hon, Members: Yes.

Mr. Chairman: We have drafters here. Why are you taking five hours on language! Can

we get proposals on adoption of the chapter? Proposed by Mr. Kenyatta and seconded by

Ms. Odhiambo. Is that carried?

Hon. Members: Ycs.

Mr. Chairman: He has a proposal on the floor. Let me respond. I agree with you that
those chapters are very critical and we need to tjnish them. The two chapters that we

were dealing with, one was on Commissions. We have deleted almost all these

Commissions. The secretariat does not agree with me. fbr good reason. If it was me, I

would have said let us delete it because we are handling everythilg where they are. But
the advice I have got is that that means we will be uT iting similar things fbur or five
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The Assistant Minister for Water and lrrigation (Mr. Kiunjuri): Mr' Chairman, Sir,
our deadline is tomorrow and I do not want to pretend that there are issues that have not
been agreed on. This small chapter has taken us a.lmost the whole day since day since

yesterday and now it is 12.00 o'clock. I am proposing that we first of all go back to the

Chapters of devolurion. We clear with it, representation and Executive so that we can

agree on the others tomorrow even if we do so in a hurry. But we cannot agree on these

ones in a hurry. I am proposing--
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times over. So, let us handle it in the same chapter. There is nothing controversial about
it. [t is how do you appoint or delete Commissions.

The second one is on integrity and leadership, if we can promise ourselves 30 milutes we
can be through with them so long as everybody does not insist they want to taik. Wlen
we finish we will have touched on all the chapters except the ones that are remaining
which are those three large chapters and transition. We cannot start on transition until we
agree on those tlree chapters. So, can we hnish with those two little chapters? Let us start
with Commissions.

If you look at Commissions and independent offices, policy-wise the philosophy these
people were working from was to limit rhe Govemment by giving a number of the critical
firnctions to Commissions which are established by the Constitution. That is where the
philosophy was coming from and. It was also meant to secure a number of very critical
functions so that it is not left to the whim of rhe political government that comes in.
Out of this we have already cleared a number of them. Ler us just go with 291(1). This
chapter applies to all Commissions mentioned in clause 2 and the independent ofiices
mentioned in clause 3 except where a specific provision is made to the contrary
elsewhere in this Constirution.

The Commissions are

The Commission on Review and Allocation. We have not reached that one because it
deals with devolution and public finance.
Ethics and Anti-Corruption Commission. Regarding rhat one we already have a Statute. If
there is a Statute that was already set up, we do not need to replicate it.
The Kenya Human fughts Commission.

Ms. Odhiambo: I do not want to open this for debate because we discussed it yesterday
but I think we need the Kenya Human fughts and Gender Commission. It is unpopular
because it is effective. So, I put my objection.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M.
Kilonzo): Mr. Chairman. Sir. I would like to mark mv reservation on this. The country
has suffered greatly because ol accusations on human rights and the least we can do to
the world and the country is to show that we respect it enough to put it in the
Constitution. I will raise it in the next level ofdebate.

Mr. Chairman: We have received those two objections. Let us continue

The Minister for Lands (Mr. Orengo): I a.lso want to register my objection on account
of the t'act that knowing this Commission very well. it has been very difficuh tbi it to do
its work because it is a picrure of a Statute which talls under the Constitution. It has been
very dilficult even when the Statute is clear on their responsibilities. There has always
been interference.
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Mr. Chairman: Okay, we have three objections. The fourth is the krdependent Electoral
and Boundary Commission. We should amalgamate two Commissions which we said is
okay. Then we lormed the JSC. The National Land Commission. Public Service
Commission. The Police Service Commission. The Salaries and Remuneration
Commission. Let us bracket it, we have not come to it. We deleted the Teachers Service
Commission and the Health Service Commission.
Let us go to three independent offrces, the Auditor-General and the Commissioner of
Political Parties.

Ms. Karua: The Commissioner of Political Parties goes to Statute. He is under the
Electoral Commission you cannot create offices any other way.

Mr. Chairman: Agreed. The Controller of Budget is deleted. Can I get a proposer and a
seconder for 291 to be carried as amendment? Let me read them out for clarity.

1. The Commission on revenue and ailocation. We said we will bracket it until we deal with
public finance.

2. Ethics and Anti {omrption Commission is deleted.
3. Human fughts Commission is deleted but there are three objections.
4. lndependent Electoral and Boundaries Commission is in.
5. Judicial Service Commission is in.
6. National Land Commission is in.
7. Public Service Commission is in.
8. The lnternal Security Service Commission is il.
9. The Salaries and Remuneration Commission has been bracketed uDtil we reach public

finance.
10. The Teachers Service Commission is deleted and there are two objections.
1 l. Health Service Commission is deleted.
12. The Auditor-General is in.
13. The Commissioner of Political Parties is deleted.
14. The Controller of Budget is deleted
15. The People's Protector is deleted.

Couid I put in the Parliamentary Service Commission?
Mr. Chairman: We have not opened that debate and we are not going in there. Anybody
who has an issue should record an objection.

Ms. Odhiambo: I would like to record an objection for the removal of the Teachers

Service Commission.

The Minister for tligher Education (Dr. Kosgei): I would like to record an objection
for Teachers Service Commissien. As a tbrmer teacher, I do not see how it will work
without a Commission.

Mr. Chairman: I have recorded objections for Ms. Odhiambo, the Deputy Prime
Minister, Dr. Kosgei and Mrs. Ngilu. We said earlier that any Commission that has a

current Act of Parliament establishing it, we do not need to replicate it in the
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Constitution. Parliament is an arm of Government. il anybod,,- has an issue. record your
objections. we are moving on.
Let us move to 292 (l) on objectives of Commissions and independent offices. The
objectives of Commissions and independent offices are:-

(a) To protect the sovereigntv of the people
(b) Secure the observance by all State organs of democratic values and principles
(c ) Promore constitutionalism.

In this process. if you want to correct language or Statute, we can handle that later.
The Commissions and holders of independent offices:

(a) Are subject only to this Constitution and rhe law
(b) Are independent and not subject to direction or control by any personal aurhoriry.

Can I get a proposer and a seconder?

The Minister for Tourism ( Mr. Balala) seconded.

Mr. Chairman: Composition. Appointment and Terms of Office

293(l ) - each Commission shall constitute of at least three and nor more than nine
members.
2. Unless otherwise specitied in this Constitution, the holder ofan independent office and
each member of a Commission shall be:
(a) Identilied and documented fbr appointment in a manner prescribed by an Act of
Parliament.
(b) Approved by the National Assembly
(c) Appointed by the President.
3. To be appointed, a person shall have the specilic qualitications required by this
Constitution or by an Act of Parliament.
4. Appointment to Commissions and independent offices shall take into account rhe
principles of Anicle l3 that is to do with equity, equality, gender etc.
5. A member of a Commission may be part time.
7. The holder of an independent office or a member of a Commission is not liable to an
action or suit for anything done in good f'aith and in the performance of the fiurctions of
the office.
8. Members of a Commission shall elect a chairperson and a vice-chairperson from
among themselves at the tirst sitting of the Commission.

The Minister for Higher Education (Dr. Kosgei): On 293(2) we have talked of the
Commissioners in general. Usually, if you do not appoint secretaries tbr the Commission
all the Commissioners assume they are Executive and that creates chaos. So, I have an
amendment to that on &ticle 293(2) to read that:-

"Unless otherwise specilied in this Consdrution, there shall be a secretary to each
Commission who shall be the chief Executive of the Commission.''
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That is just for good order because if you do not have a secletary to mobilise t}le rest ot

the professional staff then the Commissioners will come to the offrce and assume that

they are Executives.

Mr. Chairman: Okay. Can I get the seconder for that?

(Seconded by hon. Mungatana)

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Chairman: Now, then we have to re-formulate (3) so that it caters for a befter

format. Let us go on.

Mr. Kioni: Mr. Chairman, under Article 289, we did establish the Kenya Intemal

Securiqv Service Commission which we did not list under--

Mr. Chairman: We did.

Mr. Kioni: [n that case, would then the requirement under 292 (b) appty? It reads:-

"An independent and not subject to direction or control by any person or authority"'
How does that sit in with the Kenya intemal Security Commission?

Mr. Chairman: Because it is a Commission as opposed to the Inspector-General. The

lnspector-General will be the one that will be directing.

Ms. Karua: On 293(6), I am thinking this term of six years is too long. I am proposing

four years because ow Parliamentary term is five years. That allows every incoming

incumbent a very short time to accede to the Commission.

Mr. Chairman: It is seconded by the Minister for Foreign Affairs, Mr' Wetangula' It is
carried. Let us go on.

The Minister for Foreign Alfairs (Mr' Wetangula): Mr. Chairman, I want to propose

that we are not setting up politioal Commissions. These are Commissions to serve the

people of Kenya and I would propose that we give the tenure five years renewable once

other than making it look like--

Mr. Chairman: So, can you withdraw yours. hon. Karua?

Ms. Karua: I withdraw and second his proposal

The Minister for Foreign Affairs (Nlr. Wetangula): Mr. Chairman, we must have

continuity in the country. It should be renewable once.
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Mr. Chairman: You have a problem with renewable?

Mr. Nlungatana: Mr. Chairman. I have the Floor. He is proposing that in the sarne
agreement or conclusion of hon. Wetalgula's argument is that these people come in and
are given a chance. They do the besr rhey can within rhe period of time without political
interference and once they tinish. they go. Why I object to renewable is that those people
will then be subservient to the wishes of the appointing political power. So, it is better
they are just given a term, we approve them in Parliament. they do their best and after
that they go back to their private business.

Mr. Chairman: That is a good point. Anybody who has any issue with (8)? Let us get
proposals tbr amendment of (8) to say the President will appoint the Chair and the Vice-
Chair of the Commissions'? Hon. Ms. Odhiambo, can you propose that.

Ms. Odhiambo: Mr. Chairman, I wish to propose an amendmenl that the Chairperson is
appointed by the President and the Vice-Chair be elected tiom the members.

Mr. Chairman: No. let us go the same way. Either they are all appointed or elected

Ms. Odhiambo: Mr. Chairman, let the President appoint and then the members have a
bite so that if they do not like the President's appointee at least they have a person they
like to balance.

Mr. Chairmanl And can we also say they come from separate genders'?

Ms. Odhiambo: Yes. Thanh you Chairman. You are a good one. You deserve a hug. Let
me move my amendment. I wish to propose an amendment that the Chairperson be
appointed by the President and the Vice-Chair person be appointed by the members of the
Commission and that the Chair and the Vice-Chair be of either gender.

Mr. Chairman: That is okay. Let us carry it. Is that carried?

Hon. Members: Yes.

Mr, Chairman: First of all, seconded by who?

Mr. Ethuro: seconded.

Mr. Chairman: The secretary will be appointed by competition. We just said there will
be a secretary. So, the Act will handle that.

Mr. Ethuro: Mr. Chairman Sir, I thought Sally made a recommendalion about a
secretarv who repons to the chiefExecurive.
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Ms. Karua: (lnaudible).

Mr. Chairman: Thank you. Let us go ahead

Mr. Ethuro: Wapi hapo?

Mr. Chairman: 291 (1). It reads: "This Chapter applies to all Commissions mentioned in

clause 2 and the office mentioned in clause 3 except where a specific provision is made

to the contmry elsewhere in the Constitution."

Mr. Ethuro: Now, my concem is allayed.

Mr. Chairman: Hon. Ethuro, propose that we accept.

Mr. Ethuro: Yes.

Ms. Karua seconded.

Mr. Chairman: Let me just read through. If there are not critical issues, it is better we

move tbrward. It states:-

1. The holder of an independent office or a member of a Commission unless ex-officio,
may be removed fiom office only 4(a) inabilif.v to periorm their firnction arising from

mental or physical ability (b) misconduct or misbehaviour whether in the perlbrmance in

the office holder's or the member's functions or otherwise (c) bankruptcy (d)

incompetence or (e) contravention ofChapter 7". Chapter 7 deals with integrity.

2. A person desiring the removal ol a person on any gtounds set out in Clause 1 may

present a petition to Parliament settiog out the alleged facts constituting the ground. This

needs some thinking about.

3. The National Assembly shall consider the petition. If it is satistied that it discloses

grounds under clause l, shall send the petition to the President. on receiving a petition

under Clause 3, the President (a) may suspend the concemed pending the outcome of the

complaint (b) shall appoint a tribunal in accordance with Clause 5. Clause 5 reads: "The

tribunal; shall consist of (a) A person who holds or has held office in the republic as

judge ol a superior court who shall be the chairperson. (b) At least two pelsons who are
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otficer holder, that means Parliamentary vetting. So, why do we not leave that secretary
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qualilled to be appointed as high courtjudges and (c) one other person who is qualified to
consider the tacts in relation to the particular ground tbr removal.
6. The tribunal shall investigate the matter expeditiousty and report on the facts and make
a recommendation to the President who shall act in accordance with recommendation
within 30 days.

7. A person suspended under this Article is entitled to continue to receive remuneration
benellts of the office while suspended".

Can I then get two amendments to that effect and we move tbrward?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, in my view,294(l)
(b) we delete the words ''or otherwise".

Mr. Chairman: Can we get a seconder so that we move forward? Can you propose so
that it is seconded by hon. Karua? Is that carried?

Hon. Members: Yes.

Mr. Chairman: Go on thenl

The Minister for Foreign Affairs (Mr. Wetangula): Then 294(2) to (7).

Mr. Chairman: First of ail, the word "senate", can we sav that is "national assembly"?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, if you heard me, in
my view this clause should end at l. 2 up to 7 are unnecessary.

Mr. Chairman: No, I disagree.

Ms. Karua: It sets out the whole procedure tbr removai of all Commissioners.

Mr. Chairman: Can I get that proposal? Give it to hon. Karua.

Ms. Karua: I propose that i-n Clause 2( I ) we remove the word "senate" and substirute it
with "national assembly:. Clause 6 between "shall" and "investigate". we add the word
''expeditiously" and on Clause 7. indicate that ''suspended persons will receive one-half
pa ".

Mr. Chairman: Okay. Can I get a seconder? Secanded by hon. Ruto.

Mr. Ethuro: IvIr. Chairman, hon. Karua, when you look at (6) it is within 30 days

Mr. Chairman: No, it is separate.

Ms. Karua: (lnaudibtel.
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Hon. Members: Yes.

Mr. Chairman: Hon. Karua proposing and hon. Ethuro seconding' No' 295 reads: "A
Commission and the holder of an independent office (a) may conduct investigations on

their o*r: initiative or upon a complaint made by the member of the public (b) a

Commission and a holder of an independent office may conduct investigations on their

own initiative or upon a complaint made by a member of the public. It has the powers of
the high court to (a) issue summons (b) compel attendance of witness to give evidence or

(30 commit a person to a high court. This is to do with the human rights Commission'

Ms. Karua: No. We need to delete the whole of 295 (1) (b) and also (d)' Where

Commissions have powers ol the courts, Iet it be specifically stated by that Commission.

This is too sweeping.

Mr. Chairman: So, can you propose that?

Ms. Karua: I propose that we delete the whole of 295 (l) (b) and (d)' The rest we can

leave.

Mr. Chairman: Can we get a seconder? Let us get cornments.

The Minister for Lands (Mr. Orengo): Mr. Chairman, these provisions in 295 (1) (b)'

you find them in a lot of legistation like in the Commissions of lnquiry Act, in the Powers

and Privileges Act. That is the power to summon and compel attendance. What probably

maybe outside the general provisions is the Commission of passing to the high court for

contempt because tlere must be some kind of due process. However, I think a

Commiision while undertaking investigations. if it does not have the power to issue

summons or to compel the attendance of witnesses--- Under the Police Act, also the

police can compel your attendance to a police station This is a general provision'

Ms. Karua: Mr. Chairman, we have approved the lndependent Electoral and

Boundaries Commissions. They normally do not summon anyone and if the Registrar of
Political Parties will surlmon, it is in the Political Parties Act.

Mr. Chairman: We have removed the registrar.

Ms. Karua: No, but I am saying that in the ordinary course of things, in the

Commissions we have approved. there is nothing tike summoning. The National Land

Commission. and remember we have acts of Parliament and also the Public Service
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Commission. I am saying it is unnecessary to put this in the constitution. Let their mother
act set out their powers and extend specified for each Commission. It would be wrong to
put it here and to make them the high court.
Ms. Odhiambo: Can we have a clause that is next to that?

Mr. Chairman: We will have it at the end.

Ms. Odhiambo: Mr. Chairman- if we have that, it will be okay because the reason I am
saying that is you know how lawyers can be and they will go back and say that it was
actually provided, it was removed and, rheretbre, they do not have powers of summon.

Mr. Chairman: Article 300 says: "Parliament may by legislation provide for the
htctioning of Comnissions and---

Hon. Members: No, it is 295 (b). Can we carr_v it?

Hon. Members: Yes.

Mr. Chairman: Seconded by hon. Kioni. No.295 has been crLrried as amended.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, in lact on these powers, I
would really have persuaded us that having done the rwo critical things of rhe
Commission. That is the objects, composition and removal and all these other things. The
general powers, the proceedings. You know, we camot write proceedings of every
Commission here. The incorporation of funds, annual reports and so on. Ail those should
go to Statutes.

Mr. Chairman: So. why do you not propose that 296 to 299?

The Minister for Agriculture (Mr. Samoei): Yes, we delete all that and leave 300

Mr. Chairman: [s that carried?

llon. Members: 296 to 299.

Mr. Chairman: Now, can we move the whole chapter'? It is moved by hon. Samoei and
seconded by hon. Ethuro. Can we get a proposer tbr the whole chapter? Can we adopt
300 tirst? 295 was carried with minimum amendments. What we are deleting is 296
dealing with proceedings.29T deals with incorporation. 298 dealing with funds and 299
dealing with annual reports and we retain 300 and therein all those issues will be catered
tbr. So. can you propose?

NIs. Karua: I propose.

Mr. Chairman: I am being advised that it is probably better to leave 297 incorporation.
Can we then get a proposer lor 197 tlrst?
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Ms. Karua: I propose.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr' M
Kilonzo) seconded.

Mr. Chairman: Can we get a proposer for 300?

Ms. Odhiambo: I propose.

Mr. Chairman: Can it be seconded?

Mr. Kioni seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Chairman: Can we get a proposer for the entirc chapter?

Ms. Karua: I propose.

Mr. Chachu seconded.

Mr. Chairman: We have carried the chapter. We need to clear with integrity on Chapter

7.
Mr. Chairman: Chapter 7 page!

Ms. Karua: That is page 54.

Mr. Chairman: Page 54- Leadership and Integrity. Responsibilities for leadership. In

view of our history and in view of the fact that very many people will be complaining

that we have mutilated the constitution, let us have ---

89 (1) Authority assigned to a state officer (a) is a public trust to be exercised in a manner

that one is consistent with the purpose and objects of this constitution; two, demonstrate

respect for the peoplel three, bring honour to the nation and digrrity to the offrce and four,

promote public contidence in the existence of the office and; (b) vest in that state officer

the responsibiliry to serve the people rather than the power to rule them.

Ms. Karua: Can we remove the word state and say. the Republic or service of the

public? Let us just leave it to the public olficer. But I would take all of it including (b)

however, how unnecessary it will be. I would retain the whole clause'

Mr. Chairman: Let us for purposes of our history retain it. Can you propose that

amendment first to Public Officer Ethics Act'
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Ms. Karua: I propose that we retain except the word state we just say public office.

Mr. Chairman: Seconded by Ms. Odhiambo. Is that carried? Let us go on. Two, guiding
principles of leadership and integritv include. (a) selection on the basis of inregrity,
competence and sustainabilitv or election in lree and fair elections, (b) objectivity and
impartiality in decision making and ensuring that decisions are not inlluenced by
nepotism, sepaxatism or other improper motives, (c) selfless service based solely on the
public interests demonstrated by ones honesty in execution of public duties and ;two, the
declaration olany person interests that may contlict with public duties, (d) accountability
to the public for decisions and actions and, (e) discipline, commitment and service.

This Article has remained the same throughout the draft.

(Proposed by fuIr. Orengo and seconded by Ms. Odhiambo)

'fhat is carried.

90- Oath of office -

"Before assuming office or performing any fi.uctions of office. each person elected or
appointed to a state office shall take and subscribe to the oath or permission in a manner
and tbrm prescribed by Statutes".

Mr, Chairman: Ms. Karua, the only problem is when you say office. Even the clerical
olficers or messenger's office is an otIce.

Mr. Chairman: Proposed for adoption.

Ms. Karua: Yes I propose.

Mr. Chairman: Seconded by Mr. M. Kilonzo. Is that carried? Ler us continue please!

Mr. Kioni: I was going to suggest that we have the way the oath has been prescribed
with the third schedule, and that may not be the way we want to carry it through. so I am
going to sav in a manner as prescribed in this constitution or by an Act of parliament.

Mr. Chairman: Conduct of state otficers. but can I say that the offrcers who are being
talked about here are identified. So it is not the messengers in the officer.
9l (a) state otficer shall be behave whether in public right, officiai nght or private right
or in association with other persons in such a manner as to avoid aly conllict between
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personal interests and public or official duties, (b) compromising any public or official
interests in favour of a personal interests or (d) demeaning the office or position the

officer holds. Two. a person who contravenes this chapter this chapter shall in accordance
with the applicable disciplinary procedure, be dismissed or removed from office or
disqualified fiom--

(Loud consultations)

No I do not want anybody to say we have watered down the issues of integrity

Ms. Karua: It must be in relation to your---

Ms. Odhiambo: Mr. Chairman, I have the floor. I would wiult to suggest that we recap it
and put it such that the way you behave in private needs to be in consonance with your
public duties, so that if you behave in a private in a marmer that compromises your public
duties only to the extent that it compromises your public duties then we should put it
here. The reason is that now if you look at the way the public feats the leadership. there

is contempt on the leadership because of the way we make our private life with our public
in a negative manner. Let us recap it in a manner that we do not Iose that.

Mr. Chairman: Let me hear Mr. Orengo and then I will hear Mr. Kioni thereafter.

The Minister for Lands (Mr. Orengo): The only reason why I would want that Article to
stay is so that we are not seen to be mutilating this section because it is very important.

Mr. Chairman: Yes, the rights are protected. Please let us move on.

The Minister for Lands (Mr. Orengo): But having said that, I am strongly for retention.
If you look at 2 (b) (c) and (d) and even (e) there is a lot of repetition. I am saying if you

read them they are just repeated in 91.

Mr, Chairman: Can we recap it?

Mr. Kioni: I support the recapping but also 91 (2) to punish you for life. I think it is

important that we have some period out of which one should have the oppomrnity to
serve again. But as it is now, you are doomed after that. Even at the age of 28 then you

are done until you are 80. I was going to suggest maybe tbr a period of about 15 years.

Ms. Karua: May I say something about recapping because we have to be very specitic
about how we recap. May I propose that in 91. we recap 9l(1) to read, a public oificer
shall conduct themselves whether alone or in association with oihers in a manner to
avoid-- I do not mind (a), I do not mind (b) My recapping is avoiding the word whether
in public or offrcial life or private lif'e, that should be condensed into conducting
themselves whether alone or in association with others to remove what is provided lor in
(a), (b) and then you cancet (d) because it is unwieldy and it is not--- I have proposed

amendment to 91 ( I )
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Mr. Chairman:
trom.

91 does not have (d) so I was wondering where that (C) was coming

tlls. Karua: It is C I have said 1a; and 1b) are okay after recapping clause (l ) belbre you
go to (a) and (b) and then we delete (c).

Mr. Chairman: So that we can make progress can we say91 the whole of it be recapped
with our views merged.

Ms. Karua: But I wanted you to know that we must the words 'whether in public and
official life or private to just condense them to 'conduct themselves'. And then we delete
the whole of (c).

Mr. Chairman: I am very strongly against deleting. Please let us not delete an)'thing on
this. Let me give it to Mr. Musila. Mr. Samoei give me a minute please.

The Assistant Minister for Defence (Mr. Musila): Mr. Chairman I respect your
suggestion, I do not want to call it a ruling that we should nor delere. but honestly this
whole chapter is what we covered in public ethics Act and it is like we are putting code of
regulations in the constitution. The Public Offrcer Ethics Act is very elaborate on rhese
issues so how are we going to make a constitution, in this manner. we will be laughed at,
how we allowed personal behaviour to go in the constitution. I have a lot of reservations
tbr this.

Mr. Chairman: I have heard! I know everybody whose hands are up will follow exactly
whar Mr. Musila has said. I know there is a very strong view tbr good reason that all of
this looks like it belongs elsewhere, but I can assure you that the perception that will be
created is not---

Number 91, can we say it should be recapped so that it is public life. And in any evenr we
shall deal with them one after the other. so there is no deleting the whole chapter. So
number 91, let us deal with number 91.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, we have to be reasonable.
We do not have to carry everlthing just because we want to look good. What we are
saying here is let us be practical. And what we have done so tar is okay but 91 is
obnoxious. You are criminalizing serving in the government, that if you serve in
government, you cannot have a lit'e. I think let us just delete 9l f-rst.

' . Mr. Chairman': No! No! I disagree because what you have just said now is that we
shbuld be addressing public lif-e. What is the problem with saying pgople should not be---

The Minister for Agriculture (Mr. Samoei): No! But we have addressed ourselves to
that. So. I propose that we delete 91.
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The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Mr. Chairman,
hrst and foremost I want to second N,Ir. Samoei but I want to go a step further and say

you have caprured the principles of the responsibilities of leadership in No.89 and you

have given all the guiding principles including of integrit-v.

"No. 90: Before assuming oath of office or performing any functions each person elected

or appointed shall take and subscribe to the oath of affirmation of office in a manner and

form prescribed by the third schedule or by or under an Act of Parliament".

That is all you need if at all you are to retain anything. The rest of that chapter is
completely unnecessary. And to appease the general public, which is what you want us to
do we have appeased them by capturing the principles of leadership and integrity.

Mr. Chairman: Let me see whether I can appeal to your very strong nationalistic views.
Even citizenship and leadership. No.94 deals with citizenship, Iet me appeal to-- Ms. A.
Abdalla" you have not been here, but there has been a very conservative streak, so I want
to appeal to that.

(Loud consultations)

DO the Standing Orders allow for the chair to take an objection? So can we then say 96,

Legislation and leadership. Can you at least let us try recasting and you have a look at it.

Okay! This is my ruling that 91, 92,93 we will have a look at one general principle as

recast by the-- do not worry, we wiil look at it when we are dealing with the cleaning up

then we do just two sentences, then we delete 95.91,92,93, and 94 we see whether we

can get one statement that captues that. 95 we delete 96 remains. So can I get a proposal

to that effect? Mr. Samoei proposes and Mr. Ombui seconds, is that carried? Now can I
get a proposer for the entire chapter as amended?

(Loud consultations)

The Minister for Foreign Affairs (Mr. Wetangula): (olf record)

Mr. Chairman: I knew your conservative streaks would bring you closer to that, that is
why I was pushing on 94 but even that could not take me anywhere. Nol No! We are

recasting all of them to cater for that. We have closed discussion on that. Let us close the

discussion. We have agreed 95 all the way to 96 we will discuss; you will look at it
before it goes. Thank you very much. We are recasting all of them. Now at this point we

can have one hour breal< we meet here at 1.30 pm.

Members: Let us go on for another halfan hour.

Mr. Chairman: Yes lvlrs. Ngilu!
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The Minister for Water and lrrigation (!trs. Nuilu): Mr. Chairman, just betbre we go
to the next chapter. I am very much disturbed by our leaving out the Teachers Service
Commission in the constitution. I say this because il 2005 when we went tbr the
rel'erendum---

Mr. Chairman: You need to re-open because we have left---

The Minister for Water and Irrigation (Mrs. Ngilu): Mr. Chairmal. no it is already
past. I would like to request thal we re-open the chapter under Commission so that I can
then talk about it. Can somebody support this?

Mr. Chairman: I ru.le that we do not re-open and we have taken official stand on this. I
have already said I will not re-open and we have taken objections on the same.

The Minister for Water and lrrigation (Mrs. Ngilu): But somebody seconded!

Mr. Chairman: The proposal was so that I cou.ld make a ruling.

The Minister for Water and Irrigation (Mrs. Ngilu): I wanted this re-opened because I
know that we do not want too many Commissions.Tsc has been in place tbr a long time.

Mr. Chairman: Probably tbr clarity, we iue not removing them from the Act they were
m.

The Minister for Water and Irrigation (Mrs. Ngilu): I am aware it is under an Act of
Parliament but teachers have always wanted to be in the constitution not to be under an
Act of Parliament. I know that all ofus here know how much they tbught during the 2005
Ret'erendum. We are not going to get t'avour with the teachers if we do not really get
them into the Constitution. So, I want to propose that if we are leaving everything out,
we, at least, have the Teachers Service Commission (TSC) tbr another---

(Loud consultations)

Mr. Chairman: Order! Hold on! Mrs. Noor?

Mrs. Noor: Mr. Chairmaa, Sir, thank you 1br giving me this chance. It is specitically
why I raised the objection, not today, but yesterday. I was the tlrst one to raise this
objection. The principle reason of doing this was that we have the Public Service
Commission where all the other workers fall in: and we have the TSC tbr the teachers. I
was hearing people saying that t}re nurses as well as the other groups will similarly
demand tbr their bodies; all these other groups are in the Public Service Commission and
they have been put in the Constirutionl they are a constitutional Commission! For a fong
time, we are discussing and we are saying let us hear what the people of this country are
saying; what they demand from us, and every issue we raise here is subject to what we
heard from the people! The TSC. to me, should be a constitutional Commission.
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Mr. Chairman: Hon. Wetangula. you had a point of order.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir. you must give

us direction. This argument being pursued by Mrs. Ngilu and Mrs. Noor were very ably
articulated by the Deputy Prime Minister, Mr. Mudavadi yesterday!

Mr. Cbairman: And the Minister for Higher Education.

The Minister for Foreign Affairs (N'Ir. Wetangula): And the Minister for Higher
Education. And you made a ruling that this tedious repetition is, in tact, against Standing
Orders of Parliament! I think you better make a ruling and we move on!

Mr. Chairman: And this is my ruling; we are not reopening debate ! We have taken
objections and recorded them.

Thank you very much!

(Loud consultations)

Order! Order! Now, we have a break---

(Loud consultations)

The Assistant Minister for Defence (Mr. Musila): I am sorry, lvlr. Chairman, Sir, after
your mling that you are not going to reopen anlthing----

(Loud consultations)

Yeah, but what I have to say, really, is almost about reopening. Page 162, we have

already passed, I am told. But, Mr. Chairman, Sir, this Commiuee is going to hurt itself.

Mr. Chairman: What does it deal with, hon. Musila? Just say what it is and what you

want done.

The Assistant Minister for Defence (Mr. Musila): Mr. Chairman, Sir, it is the

Parliamentary Service Commission (P.ARLSCOM). The funds of the Commission and it
says:-

"298. (1) The funds ofa Commission and an independent office include--'
Because you know, what we have done is that we have deleted that, and that is what

gives Parliament thd independence of using funds. According to records, Article 298 has

been deleted. 
'

(Loud consultations)
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Ms. Karua: Mr. Chairman, Sir
deletion. We just did it.

it is true we deleted it when we were in the spirit of

The Assistant Minister for Defence (Mr. Musila): [s it deleted? If it is not deleted. I will
be happy. But ilwe have. we should know that we are hurting ourselves.

Hon. Members: We deleted it!

(Loud consultationsl

The Assistant Minister for Defence (Mr. Musila): But that is where Parliament gets its
autonomy from.

Mr. Chairman: Thank you. hon. Musila. But will this help; this chapter applies to all
Commissions in Clause 2 and the independent office mentioned in Clause 3 except where
specific provisions made to the contrary elsewhere in the Constitution. So, since we will
make specific provisions for the PARLSCOM, this will not count---

The Assistant Minister for Defence (Mr. Musila): \f,/hen we reach rhere

Mr, Chairman: When we reach there.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): It should not be
a blank-- It is not a blank cheque!

Mr. Chairman: 'Ihese blanket ones are for the ones we have not mentioned. For the
issues we will mention specifically--

The Assistant Minister for Defence
PARLSCOM.

(Mr. Musila): Funds of Commissions. Not

Ms. Karua: But. Mr. Chairman. Sir, this spirit of deletion-- (Off record)

Mr. Chairman: I agree with youl I need us to agree on the way forward.

(Loud consultations)

Order! Can we hear hon. Ethuro and then I need us to agree on the way forward?

Mr. Ethuro: Mr. Chairman, Sir. I am attempting to reopen the gender debate because I
have the Floor and the ladies are talking; two of them!

Mr. Chairman: Just go ahead!

Mr. Ethuro: Mr. Chairman, Sir. I want to agree with your ruling to the extent that the
PARLSCOM and the'Judicial Service Commission comply with the requiremerts of
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making rhe provisions within the particulax Constitution, because that is the qualification.

If it is in the Act, as you will see now, it is not provided for the PARLSCOM in terms of
the appointment of the Chair. So, I am just saying that what you have suggested is good,

but we will make sure that it is there in the Constitution betbre we finish. If it is within

the Act. it will not apply.

Mr. Chairman: No, no! I agree with you that if there is an issue, it camot be amended

by an Act.

Mr. Ethuro: Yes

Mr. Chairman: Now, way forward; we need to start now on the Executive!

The Minister for Foreign Affairs (lv1r. Wetangula): Mr' Chairman, Sir, what is your

ruling on PARLSCOM?

Mr. Chairman: we said that for PARLSCOM there is a specific Article that will handle

it; and Clause 1 ofthis gives a general exception, then that will cater lor it'

We are now going to the Executive. Now, I have a proposal. The Executive we generally

agreed on was proposed in the 2002 CKRC Draft. lnstead of going through the current

Draft and then changing everything, why do we not have a look at the CKRC Draft on the

chapter on the Executive and see what in that chapter we can change, because that had an

Executive that was presidential?

Ms. Karua: Mr. Chairman, Sir, did they have a pure presidential system?

Mr. Chairman: They had a strong presidentia.l system, but it will be easier to change that

one---

Ms. Karua: (Off record)

Mr. Chairman: No, no, no! CKRC 2002; not Bomas! This is advice from somebody

who has read it. So, just give him the benefit ofdoubt.

Ms. Karua: (Off record)

Mr. Chairman: Why do you not have a look at it, the CKRC 2002 Report?

Ms. Karua: Number 8?

Mr. Chairman: Yes. number 8. Can you read it over lunch and we meet one hour from

now? It is 12.30 p.m. now; so we meet at 1.30 p.m.!

Ms. Karua: (Off record)
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Mr. Chairman: Yes, I agree with you. So, we meet here at 2.00 p.m. sharp! Then, have a
look at the issues we had agreed the last time when we were deaiing with the Executive.
They are being distributed now.

(The Committee adjourned at 12.30 p.m.)

Mr. Chairman: We will assume this is the continuation of the earlier session. We will
circulate a chapter on the Executive. I want you to look at it as a template. We can throw
the whole of it out but there is a drall chapter that we will circulate. essentially as a
template because this is the closest to an Executive like the one we are thinking ot'. Look
at it as a template only, it is not to say that they any of those views we agree with,
disagree with or like. It is just to help us with a fiamework to support us go through the
process. We can add. deduct or change anything and ever.vthing there. That is.lust a
working document I want us to Iook at to give us a framework to work with. You can
kick out everything. It is not arv view we .ue supporring but instead of now building
from this point all the way to draliing, I am hoping that we can use that template to help
us with the work.

Let me start with the issues that we had, at least said should be in the Executive. Do we
have a copy of the list?

Hon. Members: We have it!

Mr. Chairman: So. those are the issues we had said we should have, therefore, let us
have those in mind while we go together. The arrangement of the chapters will generally
follow the same form but. ofcourse. there will be certain things that definitely will not be
there and otlers that we have to add. So, you will forgive for using this because this is the
closest to what we had suggested.

Do not worry about the numbering of the Articles but let us start with the first one;
principles of Executive authoritv. Part I says principles and structute of national
Executive:-

(i) The powers of the Executive are to be exercised for the well being and benefit of the
people and the Republic of Kenya.

(ii) Executive authority assigned to an office bearing by or in terms of this Constitution (a)
vests in that office bearer the power to serve the people rather than the power to rule. Of
course we can change that (b) shall be exercised in a manner consist with the purpose and
objects of the Consrirution.
149 - Strucrure of the National Executive: The National Executive of the Republic of
Kenya comprises the President, Deputy President and the Cabinet appointed under
Article l(5)(l). Now there. typically would you consider the Cabinet in a pure
Presidential system to be part of the Executive or as the Executive authority? So let us
start from I then. Does anybody have any problem with l.l8 up rhere: That the powers of
the Executive are to be exercised lor the well being and benetlt of the people and the
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Mr. Chairman: So can you cancel that? 149 - The National Executive of the Republic of
Kenya comprises the President, Deputy President and the Cabinet appointed under

Article-- Well, we will agree on the Article, the President, the Deputy President and the

Cabinet. Is that all agreed?

Repubtic of Kenya? If you do not like that format, then we can also look at what we have

in the current---

(Olf record)

We can recast it but the principle is okay. The second one which is most critical is the

National Executive of the Republic of Kenya comprises the President, Deputy President

and the Cabinet---
Ms. Karua: Let us put a full stop after the word "people" in 2(a)'

Mr. Chairman: Is that agleed?

llon. Members: Yes!

Hon. Memhers: Yesl

Mr. Chairman: Okay! President and Vice-President or Deputy President! The

President:-
(a) is the head of state, head of govemment, commander-in-chief of the defence fbrces.

the Chairperson of the national Security Council and the chairperson of the Defence

Council.

Let me hear from Ms. Karual

Ms. Karua: The theory in Government is that all the Ministries actually belong to the

President. He then donates his power; that is why he can hire and hre. So when you say

he chairs, if you are the Minister lbr Det'ence, although he is recognized as the overall

head. you steer that Ministry and it is the theory in every Ministry. That is why the

mandate can be recalled on behalfofthe President!

The Assistant Minister' Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr'
Chairman, Sir, the National Security Council (NSC) is a superior body which supervises

the national security overall for the country and you realize that the President is the

Commander-in-Chief but the Det'ence Council is chaired by the Minister of State for

Del'ence because all these other councils are junior to the NSC.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir. I would propose lor
purposes of being neat. we should just stop at Commander-in-chief of the Armed Forces.

These other things will be in Statutes and other places.

Mr. Chairman: ls that agreed?
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llon. Members: Yes!

Mr. Chairman: So can you propose and we agree on that'?

(!vlr. Samoei proposed and ,Vr. Chachu seconded)

Mr. Chairman: (b) is a symbol of the unity of the nation and has responsibility to
promote and enhance the uniry of the nation, to saleguard the sovereignty of the
Republic. promote and respect the diversiry of the people and protect their human rights
and fundamental freedoms. Does aaybody have any issue with that?

Hon. Members: No!

Mr. Chairman: (c) Shall uphold, saleguard and respect the Constitution and the rule of
Iaw. Can I get a proposer and seconder for those three Articles?

Mr. Mungatana: Mr. Chairman. Sir, I propose that we adopt 148, 149 and 150 with
amendments.

( Maj -Ge n. N kais s e rry se c o nded)

Mr. Chairman: Is that carried?

Hon. Members: Yes!

Mr. Chairman: The powers of the President shall be exercised in accordance wit]r the
Constitution and the laws. (3) The President shall not hotd any other public ollice
including any elected or appointed ofiice within a political part-v.

Hon. Members: Yesl

Mr. Chairman: Is that carried?

I{on. Members: Yes!

Mr. Chairman: l5i(1): The President (a) shall address the opening of each newly
elected Parliament ir accordance with Article-- (b) shall address a special sitting of
Parliament once each year as provided fbl (c) may address Parliament at any other time;
and, (d) may dissolve Parliament only in circumstances---

(Loud consultations)

The point is these are state addresses so do you want the--- So (d) may dissolve
Parliament only in circumstances contemplated?

Hon. llembers: No!
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Ms. Karua: Parliament can only impeach him; no vote of no coniidence; only

impeachment.

Mr. Chairman: Proposal fbr deletion!

(Mr. Batala proposed and Ms. Karua seconded)

Mr. Chairman: (2) The President shall appoint and may. in accordance with this

Constitution, dismiss the Cabinet consisting of not more than 25 Ministers. Did we say

25? This is just the dismissals; these are still state functions of the President.

Ms. Karua: You see he is implementing the report of a tribunal so if you put it simply

Iike he is hiring and dismissing like Ministers, it sounds political. It caanot come that

way.

The Minister for Agriculture (Mr. Samoei): I think we should delete (c) because it
gives the wrong impression that the President can dismiss judicial officers.

Mr. Chairman: Okay! It does not break any bonel Any public officer who the

Constitution requires the President to appoint, subject to the applicable provisions of the

Constitution or legislation.

Ms. Karua: Mr. Chairman, Sir, the process is elaborate. Let us not live in the past where

the President couid appoint antl dismiss. Now we can have an elaborate way, for all

constitutional offrce holders, of appointing and dismissing. when you put it this way, you

are taking us back where we are coming from.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, the problem is the design of
the Constitution that we are discussing, that the Presidential powers are scattered and

spread all over the Constitution. Now you either lump it ail together here which may be

unwieldy because when you come to appointment and removal of judicial offtcers, the

pro""r, i, ,"ry elaborate. So, I think it would be inappropriate to lump the Presidential

powers of appointrnent and dismissal just in one. Because like this Article 151(2)' the

iresident shail appoint and may, in accordance, with this Constitution, dismiss, that can

bring a lot of conflict keeping in mind the other provisions about the appointment of
othei officers who are appointed by the President or constitutional offices which are

established by the President and there is an elaborate process. I think this may be a little

bit in the wrong place and it may bring a lot of conf'lict.

Ms. Karua: I want to propose a way forward; that when it comes to the powers of the

President, what we n".d ir u pullout.of the uS one. Then we can adopt with modifrcation

because we have nothing in this country or in our &aft that can inlbrm us on the format

on Presidential appointments, il you want a quick check list. But this cannot be a good

checklist. This is designed for Parliamentary.
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The Minister for Lands ( I\,1r. Orengo): If you look at the current Constitution - and
particularly when you have said the Executive, it is rea.lly the President and the Cabinet
Ministers - on the part dealing with the Executive, you would hnd that powers to the
President are lbund in that pan but they only relate to specific offices in the Executive.
But then there are additional powers which are found elsewhere in the Constitution. I
think if we lump them all like it is being done here, I do not think that is neat. I am nor
averse to the US Constitution but when you are dealing with the Executive, I think we
just deal with the Executive because the appointment of judiciat officers is something
quite different.

Mr. Chairman: Because I have limited time. why do we not go on so that if there are
any issues we can remove them? That will have, at least, guided whoever we are going to
give instructions lbr the drafting. All the drafts we have an element of Parliamentary in
them. Actually the basis for almost all of them is Parliamentary so we need to work from
some draft to be able to unless you want us to re-draft each ofthese things which is really
very dillicult. So, can we just go through and probably take what Mr. Orengo has said?

The Minister for Agriculture (Mr. Samoei): (offrecord) ---that (d) is unwieldy here
because whatever other officials the President will appoint in whatever other section, will
be provided in those sections. So, let this secrion specificaily deal with the appointment
and dismissal of the Executive.

The Depulv Prime Minister and Minister for Finance (Mr. Kenyana): Mr. Chairman.
Sir. there are other otEcers of the Executive. so how do we deal with that'l

Mr. Chairman: They are provided fbr later, for example, ambassadors and permanent
secretaries are provided for. Let us just go through and see what is left out. So let us
delete (c) and bracket (d).
(3) The President may (a) appoint Commissioners of inquiry. Really that does not have to
be in the Constitution because there is already the Commission of lnquiries Act.
(b) sign instruments of consent by Kenya to be bound by intemational agreements.

So, we will delete (3) (a) and (b) and go to (4). I am just moving forward because rhis is a
working document. (4) After consultations with the Cabinet and the NDC, the President
may (a) declare a state ofemergency subject to Article 71; (b) declare war--

Ms. Karua: Mr. Chairman. Sir, I want to propose an amendment to (4) that fbr the
President to declare war. he must get approval by Parliament or state olemergency.

NIr. Chairman: Agreed!

( Mr. LI/ e t an'gu I a s e c o n d e tl)

That is canied!
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The Minister for Agriculture (Mr. Samoei): N'lr. Chairman, Sir. events might be too fast

that it may be difficult to summon Parliament but I am saying for declaration of war, then

maybe we can say with the approval of Parliament. But the state of emergency---

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): The South

African one reads as follows:- The President as head of the national Executive may

declare a state of national defence and must inform Parliament promptly. So, it is not that
you cannot do it but you must inlbrm Parliament promptly.

(Loud consultations)

Mr. Chairman: Can we first of ali agree that for us to listen to each other, those hon.

Members who tike either immediately reacting to somebody with the next neighbour---

Please let us listen to each other. We have heard from Mr. Kenyatta, let us now hear from
Mr. Wetangula.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, while the role of
Parliament is critical, I do not think we should make the Constitution so rigid as to make

things diffrcult. For example, take the earthquake in Haiti. After such a devastating

calamity, the normal natural reaction is for the Head of State to declare a state of
emergency. He can inform Parliament. We can put a requirement for Parliament to be

promptly informed. If there is a tsunami like what we had in ladonesia, you cannot wait

for Parliament to declare a state ofemergency.

Mr. Chairman: IvIr. Wetangula, please address the Chair so that you do not have to get

responses from the side.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman. Sir' I am saying that
while the Parliamentary role is important, I think we should take that clause from South

Africa that he must promptly inform Parliament. If Parliament is away. they can recall a

special session and be informed.

Mr. Chairman: IVIy question. when you say be inlbrmed. supposing you declare an

emergency and I arn not talking about the emergency of Haiti. but the emergency that

was there in Northem Kenya and you inlbrm Parliament, what can it do about it?

The Minister for Foreign Affairs (Mr. Wetangula): We can classifu!

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Let me

continue with the rest of the Article: Promptly, in appropriate detail of the reason for the

declardtion, any place for the det'ence lorces and the number of people involved (2) If
Parliament is not sitting when a state of national def'ence is declared - the President must

surnmon Parliament to an exfaordinary sitting within seven days of the declaration; and

(3) a declaration of a state of national defence lapses unless it is approved by Parliament

within seven days olthe declaration. So it is there !
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Mr. Chairman: That is acceptable! That is certainly a much more acceptable version

Mr. Mungatana: Mr. Chairman. Sir. I was saying that the declaration in accordance with
Section 70 of the new Harmonized Draft, there is a very clear procedure.

Mr. Mungatana: If you look at the procedure there, it is very elaborate. Look at page.l4.
You see the President is given leeway to move but then he has to go to Parliament. If he
wants to extend that State of Emergency, he has to get from Parliament. If we have given
this guy powers, let him rule.

Mr. Chairman: Agreed. Or if we have given this girl powers, let her rule

Ms. Karua: Without worry about these guys or those ones, I want to say that we are
making a fundamental error. I-n a Presidential system, the Presidency is a strong
Presidency. It is only checked by Parliament. So, working with a Draft that was
essentially for a Parliamentary system or citing fiom a Parliamentary System like South
Africa is wrong. We should check from a Presidential system because people were
talking of strong checks and balances. Now because we are tired and time is moving, we
are grossing over things and saying seven days later. In the US and I would keep on
citing it because it is the presidential system that is best known by exposure through the
Press, for the President to declare a State emergency or war , the Congress has to approve
it. Therefore, I am saying that we are going on with--

(lnterruption jlom the Floor)

Some of them but war--- I did not say that I am an authority. I am saying of what I can
remember. We need to follow a dra11 that is lbllowing one system to get checks and
balances right. There is a distinction between natural disasters and a state of emergency
leading to war. So, if we want to get the conect wording, let us, please be a littte be
patient and go to see what we are doing. Otherwise, we keep on mixing Parliamentary
and presidential svstem.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): On a point of
order, Mr. Chairman, Sir. In that case, then may I then suggest we go back to hon.
Karua's proposal. Otherwise. we would just be towing and frowning. Let us have
something in front of us that guides us. Otherwise, this was we are not going to make
headway. So, can I make that proposa.l that we actually go back to the proposal that we
have something in liont olus that acts as a guide because we are not going to make much
headway.

Mr. Chairman: The problem with the US, Congress one is that it is a verv old
,.locument.

The Minister for Lands (Mr. Orengo): I think if we look at the .A.merican Consritution
we are not going to get sulficient details. It is a very short d<icument. On matters of
declaration of war. or emergencies. you are going to t-rnd most ot' that in ordinary
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Statutes. But the thiag about emergency or where it required preserving public security.
the thing about it is that people may have to surrender their fundamental right or they
may curtailed or breached. So, it is important that the National Assembly is involved. I
want to say that we can always improve it. Sometimes it is better to improve on what you
have than go out hunting in other jurisdictions. Section 85 of the current Constitution has

some provisions which I think are very good. But previously they have been abused and

the President did not comply with them. But if we may just cite Section 85(2), after an
order has been made by the President in circumstances ofemergency it reads as follows-
"An order made under this Section which is made by the President shall cease to have
effect on the expiration of the period of 28 days commencing on the day which the order
is made un-less before the expiration ofthat period, it has been approved by the resolution
of the National Assembly. But in reckoning any period of 28 days for the purpose of this
subsection no account shall be taken of anytime during is dissolved"

This can be improved. But I think not to involve the National Assembly-- It is an

improvement of this but what I am saying is that we should not do anlthing that looks
like we are going back on what we have. The South Afi:ican is an improvement. But if
you look at the Section 85 and the South Atican provisions and what hon. Mungatana
referred to, we can be able to build a much better provisions.

Mr. Chairman: Ms. Karua" using the American one will not in any way improve the
problems we have. For example, Section one of Article 2: The Executive power shall be
vested in a President of the United States. He shall hold his office during the term of four
years and together with the Vice-President chosen for the same term is elected as

follows"

Then when it comes to this issue we are dealing with now in terms of emergency, it says:

"He shall have the power by and with the advice of and consent of the Senate to make
treaties. provide two-thirds of the Senators present concru and he shall nominate by and
with the advice oland consent of the Senate appoint ambassadors, other public Ministers,
Consuls, Judges of the Supreme Court and other olficers of the United States whose

appointment are not herein. otherwise provided lor and which shall be established by law.
But the Congress may by law vest the appointrnent of such inferiot officers as they thbk
proper, in the President alone, in the courts of law or in the heads of departments"
But this is certainly a better formatting than this.

Mr. Chairman: Absolutely. I think we agree that. But we must also agree that the

President has to have the powers. It is only after that he can be checked. But if you do not
give the President the powers in the tirst place ---

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, we have agreed that let
the Prbsident declare the state of emergency or war---

Mr. Chairman: Why do you not tie to the earlier--declare state olemergency in the---
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The Minister for Agriculture (!1r. Samoei): No! [r is reasonable to say: Within this, if it
is not approved by Parliament then it lapses. I think that gives the President the leverage
to act but also time to get Parliament to approve it.

Mr. Chairman: That process for state of emergency is already elaborately covered in
page.14. So, why do we not jusr link to page -1"{, Article 70 of the Draft l
The Minister for Agriculture (lvlr. Samoei): But even rhe one on page 44 is too
complex. It very wieldy, if you look at it. It has too much detail in it. It is going all the

Mr. Chairman: A state of emergency is a very important thing. We really need to be
very clear about what happens. [t is very unique and it is not going to be every day.

The Minister for Agriculture (Mr. Samoei): It is even telling us that the fust extension
of the state of emergency requires a supporting vote of at least rwo-thirds of members of
the National Assembly.

Mr, Chairman: On the process. can we agree that we continue with this. It will be
redralted properly.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir, we are talking about emergencies. Hon. Munya, please, listen to me
because it is importaat we get clarity.

Mr. Chairman, Sir, emergencies have different forms. There are natural disasters which
we can:Iot tie the President's approval. But war, there are indicators. There is the
National Security Intelligence Service which must briei. There is the National Security
Council which must sit. There is the Ministry of Foreign Affairs and international
organizations. Beibre, you declare war. there are several indicators you go through.
Therefore, when it comes to declaration of war, Parliament must approve it for sure.

Mr. Chairman: Okay, mean while can I ask the Minister for Justice, National Cohesion
and Constitutional Affairs, any modem Constitution that has a Presidential system other
than the US . Something recent!

The Minister for Justice, National Cohesion and. Constitutional Affairs (Mr. M.
Kilonzo): Mr. Chairman, Sir. Iet me have a look and then I will get back to you. The
German one certainly does not have.

Mr. Chairman: Can we move tbrward?

NIr. Chairman: Let us proceed. Declare war, again in the same manner. Article 70(la).
covers both war and dmergency.
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Ms. Karua: Mr. Chairrnan, allow for the declaration of war whether he convenes a
midnight session or day time session, Iet the war be declared knowingly by the country
with the approval of Parliament.

Mr. Chairman: But what happens if the country is attacked and you do not wait for
Parliament to convene?

lVIs. Karua: But if we are attacked, he is not declaring war. We are def'ending ourselves.
But when we declare---

Mr. Chairman: We are following the same procedure, let us go on Mheshimiwa.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Maisserry): Can we
sit here and imagine another country will attack this country? Where are the indicators?
Mr. Chairman: Let me tell you how. That is for the securily apparatus. But for
Parliament, you do not just go to Parliarnent and say---

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): You
will never get a countr,v attacking another one without knowir:g.

Mr. Chairman: Minister, we have already agreed. That is the procedwe we will follow.
Maj-Cen. Maisserr,v, we are on the same page.

The Minister for Justice, National Cohesion and Coostitutional Affairs (Mr. M.
Kiionzo): Mr. Chairma:l Sir, I have found one Constitution of a couDtry wirich is also
African and has been to war. It has Executive presidency and that is the Republic of
Egypt. In Article 148 it says:

"The President of the Republic shall proclaim a State of emergency in the manner
prescribed by the law. Such proclarnation must be submitted to the people's Assembly
within the subsequent 15 days in order that the Assembly may take a decision therein. [n
case, the people's Assembly is dissolved, the matter should be submitted to the new
Assembly at its fust meeting. ln all, cases, the proclamation of the state of emergency
shall be for a limited period which may not be extended unless by the approval of the
Assembly".

Article 149:_
"The President of the Republic shall have the right of granting amnesty" That is not
relevant. Article 150:

"The Pr0sident of the Republic shall be the Supreme Commander of the Armed Forces
He shall be the authority who declares war after the approval ofthe people's Assembly".

NIr. Chairman: Can we then adopt the whole of that to use as our template. Even
though--
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The Minister for Justice, National Cohesion and Constitutional Affairs (IvIr. M.
Kilonzo): They have fought wars with--

Mr. Chairman: No! Nol iv{inister for Justice, we are not just interested in war but the
whole template. Anyway, we have agreed that war declared subject to approva.l by
Parliarnent in the general format of Article 70. Let us go to No.5 "The president mav:-

(a) Appoint persons to represent the Republic as High Commissioners, Ambassadors. or
Diplomatic or Consular represenutives with the approval of the National Assembly and
may dismiss them.

(b) Receive---

The Minister for Agriculture (Mr. Samoei): You know in Consular, there are people
going to small station. I think hon. Wetangula should help us so that we do not subject
the President to Parliament approval forjunior officers who are going to do some---

Mr. Chairman: The hon. Wetangula is verv conservative, so let us hear from Dr.
Kosgei, with a light touch.

The Minister for Foreign .A,Ifairs (!1r. Wetaagula): That is very unkind of you.

llr. Chairman: I apologize, let us hear from lvlr. Wetargula.

The Minister for Higher Education, Science and Technolory (Dr. Kosgei): Hon.
Wetangul4 I just wanted to inform my lriend over there, hon. Samoei that ambassadors
cannot present credentials unless they are appointed by a Head of State. He is the one
who has to do it officially. That is not to say he selects them because they are selected by
another process. tt is the Ministry itself.

NIr. Chairman: His view was the Consular

The Minister for Higher Education, Science and Technology (Dr. Kosgei): No. But
they are not junior. You appoint the High Commissioners and also Ambassadors. ln the
case of Consular officers, they act as Ambassadors or High Commissioners because they
act in situations where the High Commissioner is not present. A_nyone else called
Consular one, Consular two, in a dipiomatic mission, those are hon. Wetangula's people
not the President.

Mr. Chairman: I think there is no problem with that.So, Iet us move on

Ms. Karua: Offrecord.

Mr. Chairman: Let us go to see (c) now and could we have one meeting, please.
(c) Seek an advisory opinion from Supreme Court of Kenya on any matter conceming the

interpretation, protection or gnforcement of the Constitution.
(d) Pardon or reprieve offenders a::d remit fines, penalties or forfeitures---
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Could we get somebody to raise so that we can formally listen to them. Is there anybody
who wanls a bite at this?

Ms. Karua: Yes, in accordance with an Act of Parliament.

Mr. Chairman: Because we have to be on record, if you could kindly wait for the
microphone before you speak.

Ms. Karua: IvIr. Chairman, Sir, I propose that we put a fi-rl1 stop in Clause 151(4)(d) after
the word "penalties" and then indicate that Parliament will make legislation to give effect
to this Clause so that it is notjust about pardoning anyone.

An hon. Member: There is an Article on that

NIr, Chairman: I am informed that there is a full Article on that.

Ms. Karua: Then we just end at "penalties" and delete the rest.

Mr. Chairman: We have a proposal from Ms. Karua. Let us have a seconder.

Ms. Karua: I am proposing that i.n Clause 151(5) (d), we end at the word "offenders"
and we delete all the rest.

NIr. Samoei seconded

NIr. Chairman: Is that carried?

Hon. ilIembers: Yes.

NIs. Odhiambo: Mr. Chairman, Sir, t have not looked at Clause 211, but--

Mr. Chairman: Do not worry about Clause 211. The Draft we are using is compietely
different. Do not worry about the Articles. There is an Article that dea.ls with pardon.

Ms. Odhiambo: I understand you, Mr. Chairman, Sir. We are taking records and I am
checking there. It is pardon or reprieve to offenders and then a full stop. It has to be i-n
accordance to something, that is, either Statute or another Article. So, can we not provide
for that? Otherwise we will have people out even those who do not deserve any pardon.

Mr. Chairman: From the Draft we are using, that Article 21 1 is the prerogative of
mercy. So, we will liak it to the prerogative of mercy here also.

Ms. Odhiambo: That is okay with me for as long as we provide there. It is in accordance
with the relevant Article.

Mr. Chairman: That is noted. Could we move forward?
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Mr. Mungatana: Mr. Chairman, Sir, it is important Io state the correct Clause which is
Clause 168. This is because the whole thing about presidential power of mercy is in
Clause 168.

Mr. Chairman: Propose then that we amend to rhat effect.

Mr. Mungatana: Mr. Chairman, Sir, I propose that we further amend Clause 151(4Xd)
in accordance with Clause 168.

Mr. Chairman: Is that carried?

Hon. llembers: Yes

Mr. Chairman: Clause 151(4)(e) states: ''conI'er honours in the name of the people and
the Republic of Kenya." Can we then have---

"(6) The President shall ensure that: (a) the intemationa-l obligations of the Republic are
fulfilled and submit a progress report to Parliament annually; and (b) courts and
constitutional Commissions and officers are able to secure their independence,
impartialigv, dignity, accessibiliry, effectiveness as contemplated in the Constitution.',
Is there anybody with issues?

The Assistant Minister, ilIinistry of State for Defence (Mr. Musila): It has no
meaningl

Mr. Chairman: It has quite a bit of meaning. It is linking the Presidency to the Judiciary.

The Assistant Minister, Ministry of State for Defence (Mr. Ivlusila): My contention is
that these are really functions and I do not tlnd their role in this Constitution. They should
not be here.

I, therefore, propose the delerion of (6)

Mr.. Chairman: Who is seconding?

Mr. Kazungu seconded.

Mr. Mungatana: Mr. Chairman, Sir, the intemational obligations of the President are
very serious and they must be written in the Constitution. I want to plead with the
Committee to understand that we are creating a very powerful presidency. Nobody is
going to force him or her to do anlthing except the Constitution. In thct, you canrot, even
in Parliament, rise to question whether w'e are complying with the East A_frican protocol
if it is not specitically provided tbr in Parliament. I want to plead with the Committee that
since we will never be able to tell him anlthing, let his responsibility be stated.
So, I propose that we do not deiete this.
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The Ntinister for East African Community (Mr. Munya): lvlr. Chairman, Sir,
intemational obligations is an extremely wide statement that covers any obligation under
any Ministry or intemational organization. It is extremely wide. To put it here and say

that the President should be abie to do it while most of it is done bv Ministers--

Mr. Chairman: If I was to ask, what was the problem with that wide mandate since the
President aheady has that obligation as a country to give reports to Parliament?

The Minister for East African Community (lv{r. Munya): Mr. Chairman, Sir, in my
opinion this is extremely wide. Some things are done by ambassadors and other junior
staff. I do not think we need to put this extremely wide in the Constitution. I would rather
we look at it critically and do a Statute.

We need to completely delete (b). For this other one, we need a Statute

Ms. Odhiambo: Iv{r. Chairman, Sir, I support Mr. Mungatana. What (a) states is not
necessarily that when the President gives his report that it contains every nitty-gritty
detail. It only gives Parliament an overview picture of what is going on. Also it gives a

window if Parliament needs to interrogate some of the issues. This is much more so

because we iue now creating a very powerfr presidency.

I do not mind if we delete (b) because it is already provided elsewhere.

Mr. Ethuro: Mr. Chairman, Sir, I propose that we carry 6(a) and deiete 6(b).

Mr. Samoei: Mr. Chairman, Sir, I second what I\zlr. Ethuro has said.

Mr, Chairman: So, can we then say that format is carried?

An hon. Member: He has been sleepi::g!

The Minister for Lands (Mr. Orengo): No! I have not been sleeping. I do not shout like
you.

(Laughter)

lr4r. Chairman, Sir, in any system of Govemment there is always contestation between the

various centres of power even if they are legislative or judicial. I think since we are

creating a presidency that is very powerfi:I, and one which does not sit in Pariiament, the

requirement that the President secures the independence and impartiality of these

constitutional bodies we have created sets up a basis upon which if the President makes

any attempt to invade the territories of these institutions, then there would be a l'lag to

show that there is something in the Constitution speaking against that. You cannot only
invade, but you are required to protect the independence ofthese instirutions.
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The Minister for Foreign Affairs (N{r. Wetangula): Mr. Chairman, Sir, the
independence, impanialir.v, dignitv, and effectiveness of rhe institutions named here, the
courts and the Commissions, is not a matter for the President. It is a matter for the
Constirution and we have provided for it. Why do we want ro repeat it? It is not a gift
fiom the President. It is not him to ensure, rather it is ensured by the constitution itself.

The Minister for Agriculture (Mr. Samoei): Let me persuade, Mr. Orengo to look at the
flip side. We are telling the President ro ensure impartialiry, but he can actually use it as
leverage to say that he was trying to ensure that these things are independent. By so
doing, he could undermine-- The flip side of lvlr. Orengo's argument is that we should
keep the impartiality and independence guaranteed by the Constitution. Let us keep away
the President.

Mr. Chairman: Now, N{r. Samoei's proposal is that we delete (b) and carry (a). Is that
carried?

Hon. Members: Yes.

Mr. Chairman: Can I get a proposal and seconder for the entire A:ticle 151 as amended?

Ms. Odhiambo proposed.

Mr. Mungatana seconded.

Mr. Chairman: Is that carried?

IIon. Members: Carried.

Mr. Chairmanl Let us go to Clause 152: The Legislative Functions of the President.
Clause 152(1) states:

"The President may initiate a proposed legislation and (a) refer it to the Cabinet with a
request that the Cabinet approves submission of rhat Bill by legislation as a Govemment
Bill."
This is under a Parliamentary system so keep that in mind.
"(b) refer it to a Committee of Parliamenr with a request that the Committee introduces
the Bill as a Commiree Bill."
This is reaily under a Parliamentary tbrmat.
"(2) When presented with a Bill enacted by Parliament. the President shall do one of the
tbllowing: (a) rel'er the Bill back to Parliament for reconsideration in accordance with
Article 136; and (b) ret-er the Bill to the Supreme C ourt of Kenya tbr an opinion on the
constitutionality of the Bill in accordance with Articles 124 and 125."
We will look lor the equivalent in the Draft. Finally, the President shnll be required
assent to and sign and the Bill.
''(3) The President shall assent to and sign an;, regulation authorized in terms ofan Acr of
Parliament.
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(4) The President shal1 (a) ensure that public participation requirement concerniag the

enactmert of legislation and regulations have been satisfied and, (b) assigns

responsibilities for the impiementation and administration of every Act of Parliament to a
particular Ministry or Minister."
Keep in mind that this fomrat is general a Parliamentary one. Could we refer to Clause

136 of the Draft we were looking at? It could have a better formatting.

Let me read that. It is on page 76. It is on presidential assent and referral and states as

follows: "136. (1) Within fourteen days after receipt of a Bill presented under

Article 133(3 ),
the State President shall-
(a) assent to the Bill; or
(b) refer the Bill back to Parliament for reconsideration by
Parliament, noting any reservations that the State President has

conceming the Bill.
(2) If the State President refers a Bill back for reconsideration by Parliament,

Parliament may-
(a) amend the Bill ia light of the State President's reservations; or
(b) pass the Bill a second time without amendment.
(3) If Parliament has amended the Biil, the appropriate Speaker shall re-submit
it to the State President for assent.
(4) If Parliament, atter considerilg the State President's reservations, passes

the Bill a second time, by a vote supported ia each House by half of
ail members of the House, without amending it-
(a) the appropriate Speaker shall within seven days re-submit it to
the State President; and
(b) the State President shall within seven days assent to the Bill.
(5) If the State President refuses or fails to assent to a Bill within the period

prescribed in clause (1) or (a)&), the Bill shall be taken to have been

assented to upon the expiry ofthat period."
You need to note that is is a 50 per cent approval and not a super majority. I think a super

majority is required for better-- Also note that there are two Houses and not one.

Secondly, the assent must be after a r'wo-thirds majority.
Can I get proposals for adoption of this Article plus those two amendments? Let us have

proposals for amendments fust.

The Minister for Justice, National Cohesion, and Constitutional Affairs (Mr' M.

Kilonzo): Mr. Chairman, Sir, I propose that we amend Article 136 in the main draft so

that it reflects one Chamber of Parliament. I am talking about 136(4) and 136(5).

lIr. Chachu seconded.

Mr. Kioni: Mr. Chairman, Sir, I propose an amendment to Clause 136(3) which states

that (3) If Parliament has amended the Bill, the appropriate Speaker shall re-submit
it to the State President for assent. I propose that we remove the word, "appropriate" and

wherever else it appears.
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NIr. NIusi]a seconded.

Mr. Chairman: Is that carried?

Hon, Nlembers: Yes

Mr. Chairman: So, can we say that instead of Article 152 here, we adopt Article 136 of
the main draft?

Hon. Nlembers: Yes.

Ms. A. Abdalla: lr{r. Chairman. Sir, Clause 136 is in relation to the assentirg ro a Bill
while the entire Clause 152 begins with the initiation of a Bill. So, you cannot say that
Clause 136 will replace Clause 152.

NIr. Chairman: Please tell us which issues we have not dealt with.

NIs. A. Abdalla: Mr. Chairman, Sir, the issues stipulated in Clause 136 are also in Clause
152(2) with regard to the President assenting to a Bill. However, Clause 152(1) deals
with who initiates legislation. You cannot have an equivalent of thar in the current draft
because ia the Presidential System, it is onJy rhe Presidenr and the cabinet that initiates.
We need to have the drafting taking that into account.

Mr. Chairman: Most of the legislation is Parliamentary. Rarely does the presidenr
idtiate legislation. So, both will have to be catered for.

Minister for Lands (ivlr. Orengo): Iv{r. Chairman, Sir, on page 84, of the Revised
Harmonized Draft--

Mr. Chairman: I know because of the format we are using we are gorng ro fairly
disorganized.

Ms. A. Abdalla: Nlr. Chairman, Sir, I propose rhar rhe current A_rticle152 be replaced by
the wordings in 155 in the Revised Harmonized Draft. we also need to flag the initiation
of Bills from Committees and private lvlembers because there is a provision.

Mr. Chairman: Let us have that clarified. Ms. A. Abdalla?

Ms. A. Abdalla: Mr. Chairman, Sir, Iet us bracket that Article 132 and include it when
we are talking about Bills in the legislarure and not here. Here we should just replace 152
with i 55 of the Revised Harmonized Draft.

NIr. Chairmao: I was thinking that you said that we bracket Article 152 to pur in all
those tbr redrafting because there are too many issues like the one lor assent and so on.
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Ms. A, Abdalla: N4r. Chairman, Sir, I am agreeing with l\l[r. Ruto that we replace the

current Article 152 with Article 155 with Revised Harmonized Draft and the Article 132

that Mr. Mudavadi has mentioned will be put in the chapter on legislature for Bills
initiated without the move of the Cabinet.

Mr. Chairman: Can that be seconded so that we can move on.

The Minister for Agriculture (Mr. Samoei): It{r. Chairman, Sir, for clarity we are

saying that 152(1) in the document we are working on be replaced by Article 155 in the

Revised Harmonized Draft and 152(2) be replaced by 136. That is it.

That is carried. Next we go to the decisions of the President in Article 153. Are we

agreed? Do not worry about the disorganization, we will clean it up.

"A decision by the President under the authority ofthe Constirution or any law shall be in
writing and shall bear the signature of the President".
Is that agreed? Can I get a proposer and seconder?

Mr. Kazungu: Mr. Chairman, Sir, I am proposing.

Mr. Chairman: It is seconded so it is carried. We move to Article 154(1):-

This Article applies to a person who holds the Office of the President and who is
authorized ia terms of the Constitution to exercise the powers ofPresident.
(a) during a period commencing on the date of the fust vote in a Presidential election and

ending when the newly elected President assumes office or
(b) while the President is temporarily absent or incapacitated as contemplated in Article
167.

The issue here is; those fwo instances, the President's powers are being limited:-
During a period referred to in clause 1, a person whom this Article applies may not

exercise any power of the President referred to or contemplated il the following
Articles:-
(a)Articles 151 and 194 relating to nomhation or appoi:rtment ofjudicial officen'
(b)Anicle 197 relating to a complaint leading to a removal of a judicial offrcer
(c)Article 151 relating to the nomination or appointment ofany other public officer who

the Constitution legislation requires the President to appoht.
(d)Article 151 relating to appointrnent or dismissal of a person to represent the Republic

ofKenya as High Commissioners ambassadors, diplomatic or consular representatives.

(e)Anicle 211 relating to the authority to grant a pardon, reprieve offenders or remit fines

and penalties
(f)Article200 relating to authority to confer honors in the name ofthe people ofKenya.

This is the temporary time between the elections.

NIr. Orengo is proposing and Mr. Ombui is seconding

Let us move to the fught to Vote and Timi:rg of Presidential Elections.
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Article 155, reads:-
"1. The election of the Presidenr shall be direct by adult suffrage through a secret ballot
and shall be conducted in accordance with this part and with an Act of Parliament
regulating Presidential election.
2. Aa election of the President shall be held-
(a) on the second Tuesday in August and thereafter on the second Tuesday in August
every fifth year or be il the circumstances contemplated in Article 164".

Arybody who has issues with this. We need to bring in the issue of 50 plus one. Does
anybody have any amendment to this?

Mr. Mungatana: NIr. Chairman, Sir, I just wanted to invite political thought here. I
thought that we should time the Presidential elections after our Parliamentary and not
before for the simple reason that we will need the Presidential elections not to influence
what happens in the Parliamentary elections. I do not know whether other people think
differently. It seems the national assembly elections will be in October and I thought it
should be the other way round. The tradition has been December there.

The Deputy Prime Minister and Minister for Finance (lvlr. Kenyatta): Mr. Chairman.
Sh, I think it is actually important to have the Presidential election first. In fact, it would
be a good idea if the Presidential election were to in:fluence--- Why should the
Parliamentary election inl-luence the Presidential election?

Mr. Chairman: Let me alert you that in the agreement that we had on number 10 that the
Presidential and Presidential elections will be held separately but it was flagged for later
discussions. So. that is a decision that we have not made. Probably this is the best time.
So, can we have a very brief discussion on that so that we can take a decision? Let me
hear from Mr. Kioni.

Mr. Kioni: Mr. Chairman, Sir, I would want to propose that elections of the President
and those of members of Parliament be held at the same time for two reasons: There is
the aspect of the cost to the Exchequer. It would be less if they are held at the same time.
Secondly, whichever way whether the Presidential election comes before or after one
would be influencing the other. If we do not want to hJluence the election of the
President or otherwise rhen we do not have a choice other than to hold them at the same
time.

Mr. Chairman: Anybody else with a contrary view? By the way the draft also provides
for both to be held at the same time.

The Minister for Foreign Affairs (!lr. Wetangula): VIr. Chairman,. Sir, I am of the same
as N4r. Munya but I want to point out that if this separation is going to hold, there will be
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a time where the President will be impeached and his impeached or will die on office or
pushed out ofoffice and elections will be held away from the Parliamentary elections. So,

we can as well face the reality and provide for separation.

Mr. Chairman: But in the normal course when it is not a special election, what Mr
Kioni said makes a lot of sense.

The Deputy Prime Minister and Minister for F'inance (Mr. Kenyatta): MIr. Chairman,
Sir, even if a President is impeached or dies in office under the new iurangement the

deputy President, vice-President the remainder of the term so there still no election per
se.

The Minister for Agriculture (Mr. Samoei): IvIr. Chairman, Sir, if you are really
borrowing a ptrre system, il the USA, the reason why they are separated is to allow a

Senator who is in Parliament and wants to run for President to be able to run and if he

loses he retains his senate seat but if you stick to that then no Senator or Member of
Parliament will ever run for President because you cannot run for President and

Parliament at the same time.

Mr, Chairman: I thought that now they do it. I thought that in the current circumstance

that is what they do. Mr. Kibaki was running for Othaya and the presidency at the same

time.

We are haadling the holding the elections. I just want to confirm that it is indeed possible.

The decision is for us to decide whether to hold the elections at the same ti-rne or

separately. We heard very good ideas from N{r. Kioni. Aaybody who has a contrary view
let us hear the reasons.

Mr. Mungatana: Mr. Chairman, Sir, let us realize that this Constitution is not just being

made for us. There are elite people who understand these things. I arn telling you that if
we are not going to separate this two elections they will just think that we are electing the

same President as before, I am talking for constituents. Let us go out there and be very

clear that for the first time in this country we are choosing a chief Executive officer who

is going to appoint his own Cabinet and do his own things but not all is lost. if you lost

there you are still going to have another chance to choose and check him. It would also be

very good for the country if we have one politica.l party nominating a candidate then

takes it over. It would help and inform the populace that they need to choose the opposite

party as a majority to check effectively on this new power that is enthroned on the State

House. I think we need to separate those two so that it can help the nation as a whole.

The Minister for Agriculture (lvlr. Balala): Mr. Chairman, Sir, I want to second the

proposal by Mr. Mungatana on the separation of the Presidential elections. We should
hold the Parliamentary elections prior to the Presidential elections.

The Assistant Minister for Water and Irrigation (lvlr. Kiunjuri): Mr. Chairman' Sir, I
believe this country is too young for what we are trying to do. We are already
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experiencing a tlpe of democracy that has been tried in America tbr over two hundred
years. Ln fact. most of the countries in African are running away from it. You now want
to put cost up and yet we will need Kshs10 billion to do a lot of irrigarion in this country
for food security. It is a realizarion that cost alone should be taken care so that in future
we can be able to amend. It is not cast in stone that we carmot come back to the
Constitution and amend it.

Lastly, we are trying to nrn away Iiom ethnicity. That will still be another cost of people
separating. For example if we go for an election today and depending on how the parties
have formed, by the time Kenyans are going to vote for their President, the Parliarnentary
election will determine the ourcome of the Presidential election. So, the people still come
up together for a purpose of removing somebody or a particular community. So, I
propose due to cost that we hold eiections together.

Mr. Chairman: Surely the cost element is very persuasive. It is very expensive to hold
elections separately.

The Minister for Water and Irrigation (Mrs. Ngilu): Mr. Chairmaa, Sir, these elections
take place only after five y'ears. It is not every two years like in America. Therefore the
country can atlord bearing in mhd that some of the problems we have gone through in
the country are as a result of elections. Even if you went back to 1963 the cost that we
incur cannot compared to what we incurred with the post-election vioience. It is much
more than having to do to make sure that the country is stable.

Therefore, I propose that we have Parliamentary elections first in February, and have
Presidential elections in August.

Mr. Chairman: Hon. Vlembers. we need to take a decision and move forward

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, I want to
convince my team leader. Iv{r. Kenyatta, that the reason as to why we are doing this is to
avoid unnecessarv and costly conflicts in the counqv. The convoluted manner in which
we held a joint election in 2007 was a wake-up call. We need some clariry in the direction
we are going. I want to suppon hon. Mungatana; that we hold Parliamentalv elections,
first. We can def-tne the time. Then thereafter, we hold presidential elections. There is no
doubt that it is costly, but peace for this coLrntry has no cost.

NIr. Chairman: Go ahead and propose, so that we can get a seconder.

Mr. Samoei: lvlr. Chairman. Sir, I want to propose that we have two elections. It does
nvo things: It makes an election an election. What precipitate clashes in an election is
because it is an all or norhing affair. It is a life and death rhing. So, let us remove the life
and death element in the eiection. Let it be about the eiection of people. You kaow, it is
not a one-time thilg.
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Kenyans must be used to elections, so that this election fever, which creates a crisis in the

country, aiso disappears.

I am proposing the following: Let us hold the presidential elections alongside the

Iegislature elections of the devolved units. We can then hold the election of Parliament

together with the election of the chief Executive of the devolved units, so that there is a
baiance.

Secondly, let us have the elections in intervals of two years. Let us have the

Parliamentary elections first, then after rwo years, let us have the presidential elections;

so that it not all in one year, and we give ourselves time to settle. That is what happens all
over the world.

Mr. Chairman: Hon. Samoei, for purposes of clarity, can you separate the devolved

units?

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir. let us have the elections

of the Legislature separate from the elections of the President.

Mr. Chairman: Since we may be in constant campaip, is it possible to do them

separately, but in the same year?

The Minister for Agriculture (lvIr. Samoei): N{r. Chairman, Sir, it will be a whole

wasted year for no reason. Let us demystify elections. The way to demystift elections is

to have them as often as is practically possible.

Mr. Ethuro: Mr. Chairman, Sir, I really want to piead with my colleague. An election in
this country is an election. It does not mafter whether it is an election for councillors. The

MPs, the President and everybody else is in it, and it consumes. So, when you talk about

separate these elections, I see a situation where we are going to expend a lot of time and

resoruces every year on electioneering. Hon. Musila told us that when the Armed Forces

recruit, they do so at the same time the recruits go to different unim' We are "recruiting"
both the President and MPs to go to separate places. So, I want to do elections once and

for all.

Mr. Ruto: Mr. Chairman, Sir, I want to concur with my friend, NIr. Ethuro' Even when

there are by-elections, even councillors get involved. Even currently, il the election of a

councillor in Br:ngoma, or in very far flung areas, we cannot separate this business.

Politics is politics. The poilt I want to put across is: Let us do elections once and move

on. There is nothing that kills us in elections. The issues that kill us in elections are the

election nonsense that we normally sell across the country.

We can choose to have a peaceful country, but we are not going to say "let us have

separate elections, so that we can have a peaceful country." I suggest that we stagger

tlese elections and use Kshs 10 billion in every election.
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Ms. Karua: Mr. Chairman, Sir, currently, through leakage, we probably lose upwards ol
Kshs5O billion every year. Talking about the cost of democracy is totally out ol place.
Our security and continuitv as a narion is more imponant than money. I am proposing
two separate elections. This is a new beginning. I would begin with the Presidential
election in August. I would go to December for the other elections. Why December? you
are picking February. You are forgetting that our polling stations are the schools.
Therefore, you need a school holiday.

Secondly, we are numrring democracy in the parties for the first time. We are trying to
institutionalize our parties. The momentum that the presidential election will have built in
August will not have completely dissipated if we are going towards elections in
December. I want to draw hon. Members' attention to the fact that we will be having not
less than four elections: The elections of the President, Members of the National
Assembly, Devolved Govemments, and Women Seats. They are going to be four ballots.
We can separate those ones to be in fwo lots. We can have the Presidential elections plus
something else, or three of them to go together later; that would be a good thing. We can
also separate them to be swom in after a month or rwo months, to give way to any
litigation that may be there.
That would be about six months. So, by the time you are doing t}re second election, you
are though with the mark of the past. That is easy, and it will help us.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Chairman, Sir, what hon. Karua and hon. Samoei said is very importalt. We should not
bring the issue ofcost here. We have separated Parliament and the Presidency. Therefore.
we should separate the two in totality. The issue ofpresidential elections taking in August
will save time. In the presidential elections, only a few people will be campaiping, and
whoever wins will be swom in a month thereafter. We cou.td have the presidentiai and
senale elections together, or the devolved units, or whichever. The Parliamentary and
regional elections can go on together in one day, and there wilt be no problem.

The Deputv Prime Minister and Minister for Finance (Mr. Kenyatta): Mr. Chairman.
Sir, I am still not convinced. I still think we should hold on the basis of having one
election. Even if we were to say that we are going to have two elections, we should have
the national election and election tbr the devolved governments. We should have an
election at the national level, and then an election for the devolved units. because those
two go together. We must also be sensitive about costs.

We must also understand, as we move towards strengthenilg democracy, that what is
important is to also srrengthen political parties. Political parties must ride beyond an
individual. As a political paft,v, you must be going to an election because you have a
manifesto - a set of beliefs, principles and policies that you are seiling to the people. If
we are going to try and separate the elections. what is going to happen? We must be
realistic. What are we trying to move away from in this country? We are trying to mo\&
away from the politics of personalization. because that is what brings a lot of the
probiems that we have. Another thing is the so-called "euphoria". We need to come to a
position where we stabilize our potitical environment where people vote more or less on
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political lines based on some concrete principles. That is not going to be possible with the
system that we are now proposing. We will contiaue to have the personality culture. it is
the personality culture that has actually not done very good for this country, and we have
seen it.

So, if we have to have two elections, let us deal with the devolved elections, and deal
with the national elections, so that we can be able to campaign on programmes, and not
on personalities.

Mr. Kioni: Mr. Chairman, Sir, I do not agrce with the argument that we should not pay
attention to cost. If there is no money to help us move on with these elections, we wiil not
even have an election. So, the issue of cost is very imponant. Again, I do not think it is
fair for us to base the argument on the fact that we have money that is being stolen or lost
in this country - that since we have money being lost, we should not become prudent in
the way we spend the liule money that is not being lost. I know that democracy is
expensive. It is important that we be careful about the aspect ofcosts.

We are also talki:rg about devolution and issues of devolving resources down to the
people. I do not know how much money we would be expecting to get to the devolved
rrnits in a particular year. We need to pay attention to this aspect. I am told that every
election takes about Kshsl0 billion. So, this wiil require twice as much. A sum of Kshs2O
billion is not little money.

Another important thing that is in my mind is this: When we have an election of the
President after that of Members of Parliament. what would happen? It is very easy for
Members of Parliament to just sit and say: "This is the President." That will be the person
you will move out and carnpaigr for. It is democracy. One may not be denied that, bur I
think it is also a form of rigging. You can actually plan to rig elections through the
I egis Iature.

Finally, there is the aspect of a bit of selfishness. If you are rurming in an election. you
still want another oppoftunity to run in the event that you lose on the other forum. I
would want you to make up your mind. You are running in the presidential eiections,
because you have conlldence in what you are doing, and not because you want to keep

trying and treating us to some games,

So, I am still persuaded that the elections shou.ld be held at the same time

Mr. Chairman: Hon. Members, Iet us limit ourselves to what has not been said

Mr. Mungatana: Mr. Chairman Sir, in this presidential system that we are f,ving to
adopt, we are also not inventing the wheel. Let us look at other systems that have
presidential systems, or even systems that have married presidential systems with
Parliamentary system, but they are electing their presidents directly.
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h our own neighbourhood of Rwand4 they hold ir differently. In Sri Lanka and in the
USA, and every other place where the president is the CEO in the manner in which we
are creating, they hold the presidential elections separately from Parliamentary elections.
I want to persuade the committee that if we have decided that we creating this president,
who is going to be the CEO of this countlv, and giving him those powers, we may have
understood the matter here; but let us now, practically, give it to the people, so that they
can also understand that these are different elections. ln fact, we are creating two separate
instirutions.

Mr. Kazungu: ivlr. Chairman, Sir, I think we are movirg in rhe wrong direction, because
Kenya is a young democracy. It is true that democracy is expensive, but we cannot start
walking before we crawl. Let us crawl tirst. So, I am urging my colleagues. We have
adopted the presidential system, but it is important that we aiso adopt a system ofelection
that ties with the presidentiai election.

As we speak, we do not have money for the referendum. We are just beggars. The
Americans have come forward to help us. So, we need to have the two elections together.
By doing so, we will be reducing the cost to the ta-rpayer.

The Assistant MiDister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, Sir, Iet
us not apply democracy selectively. If it is true that we want to do the elections
separately, let us look for those countries with systems of governments similar to the one
we have adopted, lilce the USA, and see how far they separare the elections and what
informed that decision. There must be a basis for separating the elections. Otherwise,
elections are elections. Kenyans must be anxious.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): It is an election.
Every time we get to an election mood, Kenyans will be anxious and we are talking of a
situation where when we stan campaign, because if a Parliamentary election takes place
in August, we are talking of three months then we start campaigning again. In every
election year, we start campaigning slr months earlier and the countr_v is in a campaigl
mood aad when we stop after electing the Members of Parliament, we start another six
months to go for Presidential. That is one year when Kenyans are arxious. If you
remember what happens, first of all, tourism is affected, the stock market is affected and
other issues. These things are here with us.
When we talk about the cost that we go rhrough. it is nor only the Kshsl0 billion that we
shall use for the campaigns. It is also other costs. You can imagine where there is tension
that can be noted intemationally and therefore invesrors and everybody else keeps off It
is important that if we are separating these elections, eirher we do them in the same
months; we look at other democracies whereby we shall go hon. Samoei's way and
separate them for over two years. That depends on whether we are going to change the
term of the President, so that we can also look at the Traasition Clause, so that we do not
have those tensions when the President takes over and aaother one comes in. So- I
propose that we look at other democracies.
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The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): I
think we have made a very critical decision in this. A gap of one month makes more
sense because even lbr transitional arangements, if we are going to have these elections
whether 2012, for the tansitional, the gap of one month makes sense. Then the logistics
of that is something that can now be worked out by the Independent Electoral
Commission. One month is logical. Even then, that is the process under which we can
now allow all the concerns that Martha had about schools and even get the election mood
of a country ventilated within a month and then everybody calms down. Petitions will
still come whether the Presidential petition or whether the Parliament or the devolved
units petitions, they will still arise because they are not going to be heard in seven days
apart from the exclusive one that is beiag made for the Presidential. So, I think we could
find some meeting point by sticking to a one month separate elections.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, first I want to give an
explanation as to why in our current system, these elections are held together although
the President has got tenure for five years, but you will notice that whenever Parliament
is dissolved, the presidential election ensue automatically. So, this is always a need to
have a general election because if Parliament is dissolved, then a Presidential election
ensues. Secondly, the president forms his govemment from Parliament and therefore, it is
necessary that whenever there is a presidential election, if he wants to form the
govemment, he will want to form government with the group that has been through an
election at about the same time. But if you are going for a pure presidential system, I do
not see any worries about staggering these elections.

The one year or two year gap, I would be a little bit opposed to it because if you look at
the American system, the tenure for the Senate for the House of Representatives and for
the President are very different. The President is four years and the House of
Representatives is two years and the Senate six years. So, it is actually justifiable to have
those gaps. But if the elections can be held within a period of not more than two months,
I think that will be good in the sense that, and I think this is a practical poht that the
tendency in Kenya is that during an election it is ah::ost that lilb comes to a standstill. So,
if we are holding them two yeam apart, you will have to give one year of campaign
period for the President elections and one year for the Parliamentary elections. In that
period, even an elected president will lose an year to concentrate on Parliament elections
because he wants MPs who are elected to be people from his party. He cannot nrn away
from those elections. Similarly, MPs would want to participate to make sure that the
person elected President is from their party. So, for all practical reasons, you are going to
lose fwo years in which you are carrying out campaigns. So, a separation of two months
would be justifiable.

Mr. Chairman: So, propose it then so that we can close it.

The Minister for Lands (lvIr. Orengo): I am proposing two months separation.

Ms. Abdalla: Although I support one month, if we are going to move to having separate
elections, you must take into consideration the fact that if we are saying that our problem
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with the curent system is that the winner takes it all and having issues when the margins
are so short, we must incorporate the issues of mn-off and atl that and those who would
require more than one or two months. So, the minimum you can have is to have the issues
of not only run-off included in that grace period but also the 30 days period where if
anybody has a petition to present against the President, they have to present. So, I then
propose three months grace.

The Minister for Agriculture (Mr. Samoei): I really want us to be persuaded.

Nlr. Chairman: So, let us close it. We are very close.

The Minister for Agriculture (lvfr. Samoei): I really want us to be persuaded that if we
are going lor a separation of rwo months, there is absolutely no reason for us to separate
the two because my reasons for separating these elections are as follows: lorget about the
costs. We want to institutionalize democracy with a system of checks and balances. We
have separated the Legislature from the Executive and we wa to avoid issues of one
party creating euphoria and running away with everything. Let me give you an example.
When I was elected for the frst time as an MP for Eldoret North, some councillor in my
ward was elected and people were surprised after the elections that they had elected
somebody because they did not even notice that she had won because she just came and
stood behind my portait and she was elecred. That is how many people get to Parliament
through euphoria. We musr get the people coming to Parliament on their own right and
campaign for themselves. So for purposes of accounrabiliry, the people of Kenya must
also have time.

If they elect Parliament and the majority is in parry X, let them be given a yefi or two to
show, and if Kenyans are not happy with what they are doing, they demonsu-ate their
anger in the presidential candidate that they are going to elect. That way, you will have a
balanced system and every parry will be striving to do what is good because they know
that two years done the road, we will be forced to go to an election and we must
demonstrate to Kenyans that we are actually up to thejob. So, I am saying that there must
be a reason why we separate two. I would go for what was being recommended here, but
let us look at other democracies. What is the reasoning behind this separation? I want to
persuade us that we are having a new beginning. Let us not be nostaigic about what we
have been doing all along. We want to do it diflerently and let us persuade ourselves that
in the interest of having a balanced socielv and good systems of checks and balances, let
us have separate elections and let us go for one or rwo years and let us have a clear
system.

Ms. Karua: But there is one thing we are forgetting. Our own situation and in what kind
place we are going to elections in 2012. To begin with, we have a coalition govemmenr
and a Parliament that has come in through a dispured election. So, what is going to
happen is that even the implementation of this consriturion and the bringing forth of a
new constirution is a renewal of our nation. There is therefore, a serious need to have a
Parliamentary election as well as a presidential election. That is why I would go with
hon. Nludavadi's suggestion of elections one month apart then whatever mir that comes
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thereafter, whether it will be majority fiom the President's partv or trom the opposing
parry, it will now set the stage for our renewed democracy. I am suggesting that if you
have the presidential elections the first week of December, then you can have
Parliamentary or vice versa because it is the month of December. It will take care of two
things.

The fever of elections and the electioneering period will be the same. It will help the
parties to unite in their push to take control of the leadership and yet, it will help us
separate the balloting and counting of the presidential vote away from the other vote. If
we count them together, the perceptions created about rigging will never go away in this
counEy. But if they are separated and the electioneering is together, we are laying a

foundation for lwo separate institutions in the people's minds. Please remember that we
do not have a Parliament with which we can go on for another two years. If you say
another two years, are you suggesting, because even if we passed the constihrtion today,
we cannot go to elections. We need time to delineate the areas that we are talking about.
Are you suggesting that we extend our life? People would come for us physically in that
House. So, if we check the reality today, we will see that we need to modify what
happens elsewhere by having elections no more than one month apart, the way it was
suggested by hon. Mudavadi.

Mr. Chairman: I want us to take a decision.

The Minister for Tourism (Mr. Balala): Mr. Chairman, Sir, you should appreciate the
fact that we have to share our experiences and opinions to you. We are seeing prisoners
of the past. We do not want to make changes. We want to make cosmetic change. We
have magnificent changes and revolutionary changes over the system of Government and

here we want to be stuck to the events of 2007. Let us make it very clear that we have
changed the system of Govemment and we should accept that it will be healthy to make
sure that there are balances of the system. I agree with hon. Samoei that we separate the
two for wo yearc or I propose one year at least so that it gives the incubation of the
situation. What is current as Ms. Karua has just said about Kibaki and the coalition
government. I do not see it being a problem to extend one more year to Kibaki and lead
and then make the siruation appropriate.

Mr. Chairman: Two proposals: Let me know which one we will go with. One the issue
raised by hon. Karua about extending time. if we are going to adopt any different period
of elections, it will have to come in after the other elections arld not these elections
because I do not think it is tenable to say that we extend the life of Parliament or of the
Executive. Let us have that in miad. Secondly, we either adopt hon. Samoei's suggestion
of very different years but say that it will come into effect ir: the other elections and not
the coming ones. In other words,2012, we cannot change the times of the eiections. They
are set and we are not going to extend the life of Parliament. If we are going to change for
2012, then we have to get the proposal for one month, in which case we can agree on the
fust week of December and the frst week of January as the two dates. The reason why
we are looking for the holiday is because we use classrooms as our voting rooms. The
other reason is because the five years are ending at that time instead of removing four
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months. I want us to make a decision now. We have done the debate and everybody has
spoken. Can we agree on separation first? Is separation agreed?

Hon. llembers: Yes.

Mr. Chairman: So, can we agree on a one month separation? We will take objections
from hon. Samoei and hon. Balala. Ladies and gentlemen. we have to make progress.

The Minister for Foreign Affairs (lvlr. Wetangula): If you have one month sepamtion. it
is not practical. At the very least, if you want to economical one time, take six months.

NIr. Chairman: Six months is too tar.

The Minister for Foreign Affairs (Mr. Wetangula): August December is tenable, but
not one month.

NIr. Chairman: Why do you no1 propose that? Propose that

The Minister for Foreign Affairs
Presidential in December.

(Mr. Wetangula): Parliarnentary in August and

Mr. Chairman: Is that carried? Hon. Wetangula, can I get a seconder for you?

Mr. Ethuro: I wish to second the proposal by hon. Wetangula that we have
Parliarnemary elections in August tbllowed by Presidential elections in December of the
same vear.

Mr, Chairman: Is that carried?

Hon. ilIembers: No.

NIr. Chairman: Ladies and gentlemen, please, we have to take a decision on this matter.
We have debated it for close to a hour and we have a lot of work waiting for us. If we fail
to convince each other, we musl be able to go with the majoritv. We have agreed to
separate them. The first proposal was one month and the second proposai is three months,
namely, in August and December. We have to agree to move forward.

The Minister for Agriculture (Mr. Samoei): With a lot of humility, I want to persuade
these hon. IVlembers. We have done a tremendous job to separate. I want to persuade us
to let me amend hon. Wetangula's Motion and he has given me permission to amend. Let
us have the Parliamentary elections in August and the presidential elections in April the
next year.

It is necessary tbr us to instirutionalise the separation. It is important for us to listen to
each other. There is a Iot of merit in separaring these two. Once we have separated the
Executive tiom the Legislature, Iet us institutionalise that separation and make sure that
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the elections for Legislature are held separate from those ofthe Executive. Shce we have

already gone that direction, it is not too much to ask that we take the elections oithe
President to April.

Ms. Karua: If we have to have Parliamentary elections first is it that there will be no

Cabinet or what will happen? Do not put the chicken before the eggs. We have changed

the system. For us to revolutionarize this system, this time round, we have to begin with
the Presidential so that that President immediately appoints his Cabinet. As you go to
Parliamentary elections, you will have a Govemment that is separate from Parliament.

Since this is a transitional period-

(Loud consultations)

Ms. Karua: Let me finish. Those in Government have been heard to say, no' They want

to have their cake and eat it. They want a Parliament elected. They continue holding as

govemment as we have Presidential elections. This would be so horrible. Mr. Chairman,
take us through the sequence. You elect Parliament in August. all goes well. [n the

meantime, because you must have a government, the old govemment is serving and

purportedly a new system has come in. Then you go all the way to April the next year

which is nine months with the old system working. It is theretbre, neater to have the

reversed sequence. You have appointed a President. He has taken over and has a Cabinet

and Parliament comes immediately thereafter. That is why I am sticking to what lvlr.

Mudavadi suggested that just a difference ofno more tlan a month because this is

transition time.

Mr. Chairman: Surely, you must agree that if we have a Parliamentary election in
August, then this Cabinet cannot be reappointed because we will go to a different system

So, if we have the Presidential elections before, it would be better. The alternative is that

we change these time but they take effect the next election not in 2012 but the next
elections. So, they go together this time. You can even separate them for one year.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): You put a

proposal on the Table. I do not see why you re-opened that proposal and it-- Currently
Cabinet Ministers are also Members of Parliament so they will be subjected to the same

election. There is nothing that prevents clauses to start operating within that particular
election.

Secondly, even the President himself is actually only there for less than three months. So,

we are actually talking about a transitional period. The Ministers can be appointed by the

President tbr his three months to conclude the term. There is nothing that stops that ftom
happening because those provisions are legally there.
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Consequently, I want to go to the proposai which had already passed that we have our
Parliamentary elections in August and then our Presidential election in December. I think
that is quite clear.

Mr. Chachu: Ms. Karua made a proposal which was quite convincing. I have not heard
from the other side. She clearly stated that since we have separated the Executive and
Legislature, let us have Presidential elections, the President forms his own Cabinet, there
is a Govemment in place and later on Patliamentary elections are held. If we have a
situation whereby we have Parliamentary elections, the President is only there for three
months, who will vet his Executive. I strongly support Ms. Karua's proposal.

Mr. Chairman: Everybody has given his/her view and we will not hear anything new.
So, no more debate. We need to take a decision together. Can we go with the decision we
have already taken? What we need to agree on is whether to hold these elections together
or separately. Both ofthem are workable. When you say separately, three or six months
are all workable. It isjust that we need to agree on one. I will make two proposals: If it is
this heated, we can put in our transition mechanisms that that issue of holding them
separately does not come into effect until the election in 20i7.

Hon. Nlembcrs: No!

Mr. Chairman: Listen, it is just a proposaMvlr. Balala. you have one view. You do not
want to accept other people's views. Whv should we accept yours. We need to move
forward. We have two proposals. We have agreed on the separation. Have we agreed on
the three months?

Hon. Members: Yes.

The Minister for Agriculture (Mr. Samoei): No!

Mr. Chairman: lr{r. Samoei, you are the only one who is saying no. not everybody.

Ms. Karua: I am also saying, no.

Mr. Chairman: We can take objections. Do we agree on three months or one month?
We have to take a decision.

Ms. Karua: Let us have some time out.

IVIr. Chairman: No time out. That is running away from a decision.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): I
do not know what simpler language I can put it in, but i am pieading with the Comminee
that for purposes of where we are going, because it is a transition, let the flrst election be
within a space ofone month. It will be practical. Then the subsequent one, we shall take
into accotun the lact that it is staggered on the three month basis.
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Mr. Chairman: You do not need to add the reasons. The reasons are what we heard all
of us. We have to move in one direction please.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
Mr. Chairman, Sir, I want to be a little bit more pragmatic. If I were the President today
and I come from ODM and you arc suggesting that I shall be there for an extra three
months before we go for the elections, obviously you are creating immediately, that as an
incumbent, I will try to do everything possible to facilitate the succession by somebody
from my parry. Surely, we should not allow any such move.

Mr. Chairman: Could we get a seconder?

Ms, Karua: I second that proposal, Mr. Chairman, Sir

Mr. Chairman: Is that carried?

Hon. Member: Yes.

Mr. Chairman: Anybody who has a different objection will record the objection. Could
I get a proposer for Article 145 as amended?

IVIs. Karua: I propose adoption of Article 145.

Mr. Kioni: I second.

Mr. Chairman: That is carried as amended. Let us have a ten minutes break then we will
come back to deai with qualifcations of election of the President.

(The Committee adjourned briefly at 4.25 p.m.)

(The Commiftee resumed at 4.50 p.m)

Mr. Chairman: We need 12. An1'rvay, on the house keeping matters, I am thinkiag that
why do we now transfer to the Revised Harmonised Draft because generally they seem to
be the same and this one is not helping us that much also. So, from 159, "Qualifications
and Disqualifications for Election as President", page 85. Are we together? Can I first of
ail alen you that at almost 5 o'clock we have to finalise all the other key chapters and

they are all very emotive and we only have tomorrow's half day which has already has

transitional mechanism. and everything that we have been bracketing. So, I need your
support. If somebody has spoken on it, we need decisions. Let us kir:dly move forward.
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The reason---



159 (1) states: "A person qualifies tbr nomination as a presidential candidate if that
person---

The Minister for Water and lrrigation (Mrs. Ngilu): lvlr. Chairman, I really wanted to
bring a motion to re-open the previous chapter that we have been discussing. The one of
Elections, Separation of Parliamentary and Presidential Powers. This is because it would
appear that we have not quite agreed or reached a consensus on it. I am saying that it is
very important that we build a consensus on this.

Mr. Chairmau Can we then do that tomorrow? This is so that we move forward
together.

The Minister for Water and lrrigation (\Irs. Ngilu): Okay. Fine.

Mr, Chairman: So, Chapter 159 (1) states: "A person quaiifies for nomination as a
presidential candidate if (a) is a citizen by birth (b) is qualilied to stand for election as a
member of the national assembly and (c) is nominated by not fewer than 10,000 voters
lrom each olthe majority of the counties". Minister for Justice!

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M.
Kilonzo): IvIr. Chairman, I would like to propose with your permission that 159(1) (c) be
deleted and be replaced by "he is norniaated by a political parqv".

Mr. Chairman: It is seconded bv hon. Kioni. Is that carried?

Hon. Members: Yes.

llr, Chachu: Since you have agreed that we are going to have independent candidates,
would that not be limiting?

Mr. Chairman: No! First of all, did we agree that aa independent candidate was lor MPs
or for both MPs and the President?

Mr. Chachu: It can be lor any elective position

NIr. Chairman: Fine. So, can you propose in that tbshion?

VIr. Chairman: Now. if you say that and one million people say they want to run lor
President, the Interim Independent Electoral Commission (IIEC) might be bound to print
all their ballots. What happens? How do you stop them?
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The Minister for Justice, National Cohesion and Constifutional Affairs (Mr. lvl.
Kilonzo): lvlr. Chairman. I would like to propose that (c) be deleted and replaced by "is
nominated by a political party" and new (d) "or he is an independent candidate".



Ms. Abdalla: IvIr. Chairman, I am worried about the independent candidate being
ailowed to be Presidentiai candidates. The reason why we can delete the 10,000 votes
from each county is that our cunent Political Parties Act requires that for you to exist as a

political party you must show proof that you have a certain threshold in each district. So,
you can delete that for persons nominated by a political party but you must have a

threshold for the independent candidate. Then the next question you must ask yourself is:
As an independent Presidential candidate, what platform are you selling to run your
Government?

Mr. Chairman: That is between you and the voters but the threshold is important.

Ms. Karua: Mr. Chairman, let me suggest "or an independent candidate nominated but
not fewer than 1 ,000 voters in a majority of the counties".

Mr. Chairman: Thank you. Or whatever unit you will use?

Ms. Karua: Whatever the unit wili be called? Can we make it then 2,000 from each
region like 18,000?

The Minister for Agriculture (lr4r. Samoei): Mr. Chairman, I thjnk if we can take (c) to
be nominated by a political party or is an independent candidate but then (d) I think we
need a threshold for even persons nominated by political parties. This is because we now
have almost 100 politica.l parties and some of them are briefcase ones. We do not want a

situation where somebody goes and gets a briefcase party. So, I think if we put a

threshold of2,000 in a majority of the counties, I rhink that is fine.

Mr. Chairman: So, can you propose formally?

The Minister for Agriculture (N{r. Samoei): Mr. Chairman, I am proposing that we
have (d) which is going to read 'Nordnated by not fewer than 2,000 voters from each of
a majority ofthe regions or counties". That is all of them.

NIr. Chairman: That is seconded by hon. Chachu. Is that carried?

Hon. Members: Yes

Mr. Chairman: Yes

The Minister for Lands (lv{r. Orengo): Ivlr. Chairman, I may not have a problem with
that formulation but I am just worried that we started by declaring that Kenya is a multi-
party democratic state and if you have independent candidates and there are places where
the consequences of having an independent candidate being President and I am not
talking about the National Assembly-- I think if you want Kenya to be truly a multi-
parry democracy, then I think we have independent candidates for the National
Assembly, the regional assemblies, if we are going to have them but for the Presidentia.l
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candidate, I thirk he should be nominated by a politica.l parry and that would go a long
way in strengrhening polirical panies.

Mr. Chachu: Mr. Chairman, we have made a decision to allow for independent
candidates at all levels. First of all, it was not bad to weaken political panies if we feel
they are not serving the interests of this country. Actually, I wish we had that clause
durilg KANU's time. There is nothing *rong with that all. If at a certain time, people
feel that thar pany is not serving them. let it be so. When ---- was in the US and ar tirat
time independent arose because of --- when he was for the hrst time and at that time,
Americans have moved to the cente. They are no longer iaterested in right wing kind of
politics that the political parties were more or less adapting at that particular time and it
has served them very well since then. So, there is nothing wrong weakening political
parties ifit is necessary for this country to move on.

Mr. Chairman: Can we proceed then?

The Assistant Minister of State for Defence (Mr. Musila): On a point of order, Mr.
Chairman. I am just wondering. ls that all with qualifications?

Mr, Chairman: No. we are continuing.

The Assistant Minister of State for Defence (Mr. Musila): No, but I thought you said
we go to (2) because we have not provided for (h).

Mr. Chairman: We said rhat a person is qualified to stand for election in the National
Assembly. So, anybody who is qualified to stand for election in the National Assembly.
So, age, bankruptcy and all those as per---

The Assistant Minister of State for Defence (N,lr. Iv{usila): So, we caa get an 18 year
old?

IIon. Members: Yes.

The Assistant Minister of State for Defence (lvlr. Musila): Not 35?

lfon. Members: Why not?

Mr. Chairman: So Iong as people elect you. No.2 stares: "A person is not qualified lbr
nomination as a presidential candidate is that person (a) owes allegiance to a foreign state
(b) holds or is acting in any office as a srate otficer or in a public office and (c) is a
lvlember of Parliament."

Mrs. Abdalla: N,lr. Chairman. I thought that the agreement was that a president cannot
sen'e in another office that is a lvIP but you can be a MP, run for presidency and if you
win, you resigl your seat.
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Mr. Chairman: Can you propose to delete?

Mrs, Abdalla: I, therefore, propose the deletion of (c).

Mr. Chairman: seconder? Seconded by hon. Musila. Is that carried?

Hon. Members: Yes.

Mr. Chairman: Okay. Three. Clause 2(b) shall not apply to (a) The president and (b) the
Depury-President". Anybody with a problem?

The Minister for Agriculture (Ivlr. Samoei): Ntlr. Chairmaq I think this (b) has to be
clarified. We want a situation where the Ministers who will be serving in the govemment
at that time also have an opportunity to run. This is like if we have heads of regions who
want to run, they should also have an opportunity to run. We should not make running for
presidency such an impossible task. So, we should have a category of either tlat or we
say that if you are in a certain offrce, you resign that offrce just the way like a MP so that
we do not give special treatment to a few people and leave the rest hanging. Two, on 159
(2) (b), we should delete (b).

Mr. Vice-Chairman: Is that a motion to delete?

The Minister for Agriculture (Mr. Samoei): Yes. I am moving a motion that we delete
2(b).

The Minister for Foreign Affairs (Mr. Wetanguia): Mr. Vice-Chairman, having
removed (c), you may recall that under the Public Ethics Act, even a MP is described as a

public offrcer. So, we should delete it and I support the molion since it contradicts.

Mr. Chairman: Yes but maybe you need to look at page 170 of the draft to see what
state offices we are taiking about. So, anybody serving in those offices are state officers.

Mr. Vice-Chairman: When you hold those offices, you become a state officer.

Mr. Chairman: State officer is defined as a person hold a state office established by this
constitution established and designated by such legislation. So, the effect I am told would
be that a judge would be running for--

The Minister for Agriculfure (Mr. Samoei): Ivlr. Chairman, I think let us keep the 2(b)
if the state officer has been defined but now 2 (c), we should exempt lvlPs because they
are politicians and any other category we think should be exempted and that is the state
president, deputy president and MP. In fact, ail the way to IvlP under the definition. We
can then exempr (a) to (e).

Ms. Karua: But a Minister should not be exempted. Remember now they are outside
Parliament.
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The llinister for Agriculture (Mr. Samoei): Okay.

The Minister for Tourism (lvlr. Balala): .A_nd govemors?

The Nlinister for Agricutture (lvIr. Samoei); Even govemors should be given an
oppominity to run but they are not listed here as state officers. The state officers are
defined and it does not include govemors. So, I think they are out. So, let me propose the
following. That, I withdraw my earlier suggestion that we delete 2(b) but I then propose
that we delete (c) and go to (3) Clause 2(b) shall nor apply to the president, the deputy
president and (c) MP.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Vice-Chairman: Have we carried

Hon. Members: Yes.

159 (2) then?

Mr. Vice-Chairman: Can I get a proposer for that to carr.v 159 (2) as amended? (3) has
been subsumed.

The Minister for Foreign Affairs (lvlr. Wetangu.la): Mr. Vice-Chairman, what was the
philosophy in setting the age limit in our independence constitution? Secondly, what is
obtaining in other similar jurisdictions? Are we saying that on artaining the age of
majoritv at 18, you are eligible to run for presidency or at 90, you can still run lbr
presidency? Upper limit is not a problem. What was the philosophy behind the 35 years
in the independence constitution?

Mr. Vice-Chairman: Minister, am I hearing you making a proposal from a distance?

The Minister for Foreign Alfairs (Mr. Wetangula): Iv{r. Vice-Chairman, I am not
making a proposal. I want to rest my mind on thrs.

Mr. Vice-Chairman: Okay, Isaac has an answer.

Mr. Ruto: It was meant to protect that offrce trom the importunity (youthfirl exuberance)
of the youth.

Mr. Vlungatana:, Mr. Chairman, during independence, there were some potential young
people who could have been president and this clause of 35. years was put specifically to
block thes6 people. I think if we are going to write a new constitution now, let us leave it.
If someone is able to elect you and they think you can win, let them be locked by nah:ral
elimination process. Let us not revisit that.
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Mr. Vice-Chairman: Thank you. That was not a motion on the floor. .Anyway, can I get

a proposer for adoption of 159 as amended? Can we move on? Hon. Samoei proposes and

hon. Noor seconds. is that carried?

Hon. Members: Yes.

Mr. Chairman: I have just invited the press briefly. They say they need to meet their
deadlines. It is basically a brief statement to tell them the chapters we have covered. We

told them this moming that we will meet here and we indicated to them all the things we

covered this moming.

Mr. Vice.Chairman: Meanwhile, Iet us go on. We are moving to 160. The procedure is
that ifone candidate for president is nominated that candidate shall be declared elected as

president. 160, page 86. As soon as we finish this business then we will move on.

(Press Conference)

(Ihe Committee resumed proce edings)

Mr. Vice Chairman: So, okay, that is carried then. Is part "c" is fine? 8 (c)? Can I get a

proposer for the adoption of 8 as amended?

Yes, hon. Samoei proposes and hon. Mungatana seconds. That is carried!

Part 9 - A new Presidential Election under Clause 5 "b" shall be held within 60 days -
that is fwo montls - of the date set for the previous Presidential Election. Am I hearing a

proposal for arnendment? 5 (b) is the one for the run-off.

Ms. Karua: Mr. Vice Chainnan, Sir, for the run-off, two montls is okay.

Mr. Vice Chairman: 5 is on run-off.

(Loud consultations)

"(5) If no candidate is elected, a fresh election shall be held within thirlv days of the

previous election and in that fresh election, the only candidates shall be--"
Yeah, so there is a drafting incoherence there. So, we get rid of9.

The Minister for ,Iustice, National Cohesion and Constitutional Affairs (Mr M.
Kilonzo): Ivlr. Vice Chairman, Sir, I propose the deletion of Article 160 (9).

The Asiistant Minister for Defence (lvlaj-Gen. Nkaisserry) Seconded

NIr. Vice Chairman: Thalk you very much. Is that carried?

Ifon. Members: Yes.
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"(10) Within seven days of the presidential election, the chairperson of the tndependent
Electoral and Boundaries Commission shall-
(a) declare the result ofthe election; and
(b) deliver a written notification of the result to the Chief Justice and the incumbent State
President."

Mr. Vice Chairman: Thank you very much. Is that carried?

Ms. A. Abdalla: It is carried.

Mr. Vice Chairman: Am I hearing Ms. A. Abdatla proposing?

Ms. A. Abdalla: Yes.

Mr. Vice Chairman: Seconder?

Hon. Muaya seconds.

Ms. Odhiambo: VIr. Mungatana is there seconding.

Mr. Vice Chairman: Hon. Ivlunsatana seconds.

Thank you.

Yes, William?

The Minister for Agriculture (Mr. Samoei): NIr. Vice Chairman, Sir, I do not know---
Weil, this may be trivial. But why the incumbent President; why not the Speaker on that
particular part "b"?

Mr. Vice Chairman: The lbllow deserves to be norified.

The Minister for Agriculture (Mr. Samoei): Okay. What about the Chief Justice?

Mr. Vice Chairman: Aad the Chief Justice for purposes of swearing; the incumbent for
purposes of preparing to exit.

Let me get a proposal to adopt Article 160 as amended.

!Is. A. Abdalla: I propose.

The Minister for Foreign Alfairs (iv{r. Wetangula): IVIr. Vice Chairman, Sir, if the
incumbent is running for a second term, what is the rationale of delivering the resuit to
him? I think it should be delivered to the ChiefJustice and the Speaker.
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Mr. Vice Chairman: But whether he is running or not, he is still the President of the

Republic! He has to be norified formally !

The Minister for Foreign Affairs (l\.4r. Wetanguia): Telling him that---

NIs. A. Abdalla: I propose.

You have just lost an election. You couid add the Speaker there, if you so desire

Proposal for adoption of Article 160?

Ms. A. Abdalla: I wish to propose for the adoption of Article 160 with the replacement
where the word "State".

Mr. Vice Chairman: Thank you. A Seconder?

Hon. Mungatana seconds.

Questions as to validity of presidential election

"161. (1) A person may tile a petition in the Supreme Court to challenge the

election of the State President-elect.
(2) The petition shall be filed within seven days after the date ofthe declaration of

the results of the presidential election.
(3) The Supreme Court shall, within fourteen days of the filing, hear and

determine the petition and its decision shall be final.
(4) If the Supreme Coun determines the election of the State President-elect to be

invalid a fresh election shall be held within sixty days of the determination."
Yes, hon. Mungatana?

Mr. Mungatana: Mr. Vice Chairman, Sir, I was thinkiag that for purposes of
consistency, if we suspended the election for a period of one month, why then do we,

after the Presidential Elections have been declared invalid by the Supreme Court, wait for
60 days? I thir:k that is too long; it will create anxiety.

So, Mr. Vice Chairman, Sir, I propose that Article 161 (4) is amended to read 30 days.

Mr. Vice Chairman: Thank you. A Seconder?

Ms. Karua seconded. Is it carried?

Mr. Vice Chairman: That is canied.

The Minister for Lands (Mr. Orengo): Mr. Vice Chairman, Sir, there is an issue that Dr.

Kosgei frought up about preparation for an election; this is one election coming after
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another. Now, if you are going to prepare ballot papers and prepare the election
machinery and al1 that, do you rhink 30 days will be enough? I do not think it will be
enough!

Mr. Vice Chairman: And the official campaign period, because this will be a fresh
election?

Yes, hon. Wetaagula?

The Minister for Foreign Affairs (lv{r. Wetangula): I agree that 30 days will not be
enough because this is different from where a candidate dies. Because you then only give
the aggrieved part time to organize aad get another candidate. But here, once the election
is annulled, you will go though the whole process of nomination up to elections, and I
think 30 days is inadequate. Let us just take 60 days.

NIs. Karua: Mr. Vice Chairman, Sir, I have no quarrel with all that. My problem is. an
election has been annulled and remember there was a purported winner; that is why there
is a challenge in court. Therefore, there is uncertainty; the term of the incr.rmbent has
ended. We will need to provide what happens in the meantime. You see? What is going
to happen in the meantime? And there is need to get on over with this business. So, you
may need to treat it specially and to give it the 60 days. If not 30, we give it no more than
the 60 days because it is a repeat.

Mr. Vice Chairman, Sir, I am proposing that it be within 60 days.

Mr. Vice Chairman: Do you then propose the adoption of Article 161?

Ms. Karua: I propose the adoption of Article 161 aad for us to think about what
happens.

(Seconded by Mrs. Noor)

Mr. Vice Chairman: Article 161 is carried.

Ms.. Karua: (Off record)

lVIr. Vice Chairman: That is the presumed. That is a constitutional abeyance; it is a
constitutional silence.

I thbk we are good, as it is

Mr. Mungatana: Mr. Vice Chairman. Sir. that lacuna is already taken care of under 163
(2) where the period that the State President serves after an election of a new State
President and before the swearing in of the new State President is not part of the term of
the outgoing State President. So, he will still continue.
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NIr. Vice Chairman: Thark you, hon. Mungatana.

We move to Article 162 - Assumption of office of State President.
*162. (l) The swearing in of the State President-elect shall be in public before the

Chief Justice, or, in the absence of the Chief Jusdce, the Deputy Chief Justice."
We removed the Deputy Chief Justice. So, we will do that amendment.

*(2) The State President-elect shall be sworn in on the first Tuesday following the

fourteenth day after the date of the declaration of the result of the presidentiai election
unless the result is challenged under Article 161.

(3) If the result of a presidential election is challenged under Article 161 but the

Supreme Court upholds the result of &e election, the State President-elect shall be swom
in on the first Tuesday following the seventh day after the Court's determination.

(4) The State President-elect assumes offrce by taking and subscribing-
(a) the oath or affrmation of allegiance; and
(b) the oath or affrmation for the execution of the functions of office, as

prescribed in the Thtd Schedule.
Yes. Ms. A. Abdalla?

Ms. A. Abdalla: (Off record) I refer you to Article 162 (2). I would like to suggest that
we condense Article 162 (2) and (3) so as to have the swearing in taking place on the first
Tuesday following the 28 days instead of seven because that 28 days wou.ld have taken

into consideration the seven days for petition, the 14 days for the judges to make their
mling and then you give them another 7 days for preparation for the swearing in. So, that

means that you do not need part 3 if you put 28 days.

Mr. Vice Chairman: Can I get a seconder?

Hon. Balala seconds.

Okay, is that carried? That Articles 163 (2) and (3) be collapsed into one and the period

be raised to 28 days.

Mr. Mungatana: Mr. Vice Chairman, Sir, just for-- I do not know, it is just a thought.

Do you not think we should include there a provision for Parliament to prescribe or to put

an Act of Parliament to describe that ceremony properly so that there is no doubt? Or
should we just leave it to the Cabinet Office? Because it just cannot be that the President

goes there and he is swom in by the ChiefJustice; there must be a---

Mr. Vice Chairman: Just the Motion, let the proposal for us to add a clause

Mr. Mungatana: I propose. Ivlr. Vice Chairman, Sir, that we add to Article 162 (5) that:

"Parliament shall enact legislation to provide for a proper coronation ceremony"

Mr. Vice Chairman: Ascension to office!
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The ilIinister for Tourism (lvlr. Balala): Ivl-r. Vice Chairman, Sir, I want to second hon.
Vlungatana's legislation aspect of the ceremony. We have been actually very poor in
ceremonies. And when you talk about the presidential ceremony of swearing i-n, Ministers
and not only that, even ambassadorial ceremonies! If you look at the ambassadorial
ceremonies when they present their credentials in Kenya, they go three or four of them,
Iined up. But when you go to other countries, it is actually wirh a proper arrangement of
horses and--- Yes, ir is a whole process and ceremonyl I support the legislation so that it
becomes a ceremony of its own.

Mr. Vice Chairman: Okay. Thank you.

Ms. Karua?

Ms. Karua: Mr. Vice Chairman. Sir, I do not see how we can legislate for a ceremony of
swearing in. The office holder who is coming in is the one now to determine the
proportions of the ceremony.

Mr. Vice Chairman: But is that not a State Function?

Ms. Karua: It is a State Function, but I doubt that you could legislate that on this and this
date, even in legislation. these are the guests you will iwite, et cetera.

Mr. Vice Chairman: You do not have to go into the number of sufurias

Ms. Karua: I have serious doubts and i am yet to see where it is prescribed.

The Nlinister for Agriculture (lvlr. Samoei): Mr. Vice Chairman, Sir, we should have
the benefit of the past. You will remember in 2002, those of us who were in KA-NIU tried
to come to Lriruru Park for the swearing in ceremony and it was impossible! [n fact, it was
a mess in Ltruru Park! There was clear mechanism ofdoing that particu.lar exercise.
Ln2007, again. VIr. Vice Chairman, Sir, it was a.lso---

(Loud consultations)

The Nlinister for Agriculture (Mr. Samoei): So, I think to eliminate this guess work in
terms ofhow this happens, let us go by what hon. Mungatana has proposed so that it is a

State Ceremony that is not about individuals; and it is not for me to decide what should
happen in those kind of rhings.

Mr. Vice Chairman: Let us listen fo Dr.
Mungatana a chance.

Kosgei on this one befbre I give hon.

The Nlinister for Higher Education (Dr. Kosgei): Ivlr. Vice Chairrnan, Sir, in 2002. had
a specific plan bonowed fiom other countries and, by the way, almost every country I
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know of has a ceremony for swearing in a president. In 2002, the excitement of the
people plus the suspicion that the power may not be handed over caused the chaos that
we saw. But, as a country, we really ought to have a proper ceremony so that people
know exactly what is going to happen and that will eliminate a lot of things. That, really,
for a lot of cormtries and it is part of what we prepared in 2002 but could not take place,
was a proper handilg over of the baton for the Commander of the Armed Forces. That
needs to be done properly.

But for the other one of the ambassadors, Mr. Vice Chairman, Sir, it is not true that we
are the only cor.urtry that swears in ambassadors or accepts credentials in this manner. I
will tell you; the United Kingdom is done-- It is true, there is a horse-drawn carriage, but
you only see the Queen almost alone with your staff and just the Chief of Protocol; even
the Foreign and Commonwealth Office is absent. If you are in Dublin, you inspect a
Guard of Honor and you have outriders. If you are in Switzerland, they do it almost the
way we do. If you are irr the US, actually, they would accept credentials from 8 or l0
people all at once without even an individual handing over their papers. So, we might
want to desigrr ours, but let us not say t hat Kenya does not have one; we dol

Mr. Vice Chairman: Okay. this is not a contentious issue; I want us to move forward.
Do we provide for legislation?

Hon, Nlembers: Yes.

Mr. Vice Chairman: Okay, that is carried then.

We had not adopted part 4;
"(4) The State President-elect asswnes office by taking and subscribing-
(a) the oath or affrmation of allegiance; and
(b) the oath or affirmation for the execution of the functions of offrce, as

prescribed in the Third Scheduie."
Is that carried? Can I get a proposer? Hon. Wetangula proposes. Hon. Kioni seconds.
I want someone to propose adoption of Article 162 as amended.
proposes; hon. Wetangula Seconds.
Article 162, as amended, is carried.
Anicle 163 - Term of office of State President

"163. (1) The State President shall hold office for a term not exceeding five years
begirming with the date of assumption of office.

The Depu{v Prime Minister and Minister for Local Government (Mr. Mudavadi):
Mr. Vice Chairman, Sir, on Article 162 (1), we just said that in the absence of the Chief
Justice and we said we shall amend, but we are not clear on what. We deieted "depury",
but the question still remains, in the absence of the Chief Justice.

lVIs. Karua: If he is absent, there will be someone acting.

Mr, Vice Chairman: So, that is one of those constitutional abeyances.
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So, let us move forward to Article 163.
Article 163 - Term of office of State President

"163. (1) The State President shall hold offrce for a term not exceeding hve years
beginning with the date of assumption of office.

(2) For the purposes of clause (l), the period that the State President serves as
State President after an election ofa new State President and before the swearing in of the
new State President is not part of the term of rhe outgoing State President.

(3) A person shall not hoid oifice as State President for more than an aggregate of
ten years. "

The Minister for Agriculture (ivlr. Samoei): Mr. Vice Chairman, Sir, I propose that we
delete part 2. I think part 2 is really meaningless. It is talking about some period there
w'hich is neither here nor there. In fact, it is just saying: "is not pan of the term of the
outgoilg State President." What is that? I think that isjust a convolution!

NIr. Vice Chairman: Do you want to explain that?

Proceed, Mr. Nlungatanal

VIr. Mungatana: Mr. Vice Chairman, Sir, when you Iook at that one, it is not there lor
nothing. Legally, it is like rr-ving to fill a lacuna without saying so, because the thing of
saying that it is not pan of the term of the outgoing State President is to try to cure
anything that says "You are only holding otfice beyond the ten years" if you were doing
ten years or five years, as the case might be. But, at the same time. it is providing for a
situation where there is, maybe, an appeal or something has happened and we need a
caretaker situation. So. the President can hold that office in a caretaker capacity.

Mr, Vice Chairman: Okay, thank you!

Proceed, N{r. Wetangula; Article 163 (3)l

The Minister for Foreign Affairs (Mr. Wetangula): Thank you, Mr. Vice Chaimran, Sir.
The correct formulation here should be: "A person shall not hold office as President for
more than two terms." And a term is detlned as l:.ve years. In the event a President dies in
office, and this is in many constitutions, the Deput_v President, if he takes over before the
first halfofthe term is over, what he serves is presumed to be a term.

NIr. Vice Chairman: One of the principles we adopted on the running mate is that if the
President vacates office. the running mare will serve rhe remainder of the term. If he
serves more than one half of the original term. it will be construed to mean a filll term.

The Minister for Foreign Affairs (NIr. Wetangula): Then we should be talking of terms;
not 10 years! Because if the running mate was to serve three years of the first term after
his boss dies, then he is re-elected---
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Mr. Vice Chairman: Propose the amendment. please?

The Minister for Foreign Affairs (Mr. Wetangula): I propose that we amend just to read
"two terms."

NIr. Vice Chairman: A seconder for that?

Hon. Ruto seconds. Can we get a proposer lor the adoption of Article 163 as amended?

Mr. Mungatana: lvlr. Vice Chairman, Sir, in view of the East African situation that we
have, and we will probably be moving towards a federation and, probably, in future, we
might have a direct election of the President and most likely, the sitting President might
be a candidate for the East African Federation. I am just hazarding. Would it not be better
for us to give our President, probably, a longer term limit than the ones who are there
strategically to plan for that, so that he goes for six years instead offive years?
Mr. Vice-Chairman: Do you have a secondet lor that? I am reliably informed the queue

is inordinately long and so we could even reduce it to three years to dea.l with it.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): I am wondering
where do we then fix the proposal we had - and the one we have right now - mentioned
that if the president vacates office--- Is it not supposed to be inserted in 163?

(Mr. Balala proposed and Ms. Karua seconded)

Thank you very much, 163 is adopted as amended!

Article 164; protection from legal proceedings: Criminal proceedings:-
(1) Criminal proceedings shall not be instituted or continues in any court against the
president or a person performing functions of that office during their tenure of office.
(2) Civil proceedings shall not be instituted in any court against the president or the
person performing firnctions of that office during their tenure of office in respect of
anything done or not done in exercise of their powers under this Constirution.
(3) Where provision is made in law limiting the time within which proceedings may be

brought against a person. a period of time during which that person holds or perfbrms the
functions of the office of the president shall not be taken into account in calculating the
period of time prescribed by that law.
(4) The immunity of the president under this Article shall not extend to a crime for which
the president may be prosecuted under any treatv to which Kenya is party and which
profu bits such immunity.

Ms. Karua: NIr. Vice-Chairman. Sir, de.lete (4) because we have an impeachment
process now and, therefore, it will serve for this purpose. Impeachment is for crimes also.
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The criminal proceedings shail not be instituted but if the situation is envisaged here-- If
it is for an offence which is under intemational law because we do not want to legislate
for intemational law here - let us assume he has committed a crime against humanity - he
will be impeached by Parliament and thrown out and then he can be prosecuted. Do you
really need to legislate here for iatemational law? It is the consistency of what we have
been doing.

( Mr. fuIungatana s e c onde d)

Mr. Vice-Chairman: Is that carried?

Hon. lVlembers: Yes!

Mr. Vice-Chairman: It is carried! Is there any other clause in that Article 164? Can I get
proposal for adoption of 164 as amended?

(Ms. A. Abdalla proposed and Mr. Mungatana seconded)

A:ticle 164 as amended is carried !

Article 165 - Removal of president on grounds of incapacity.
(1) A member of the National Assembly, supported by, at least, a quarter of all the
members may at any sitting of the Assembly move a Motion for the investigation of the
president's physical or mental capacity to perform functions of office.
(2) If it is resolved by more than half of all the members of the National Assembly that
the question of the physical or me al capacity of the president to perform the function of
the office ought to be investigated, the Speaker shall within two days of the resolution
inform the Chief Justice of that resolution.
(3) Where the National Assembly resolves that question of the physical or mental
capacity of the president to perform the fi.urctions of the office be investigated, the
president shall until (a) another person assumes the office or president or (b) the tribunal
appointed under clause (a) or (6) reports that the president is incapable of performing the
functions of the office, whichever is earlier continue to pertbrm the functions of the
office.
(4) The Chief Justice shall, within 7 days of receiving norice of the resolution from the
Speaker, appoint a tribunal of hve persons of whom three shall be persons qualified to
practice medicine under the Iaws of Kenya; one shall be an advocate of the High Cowt
and one shall be a person nominated by the president.
(5) If the president is unable ro nominare the fifth person. that person shall be nominated
by (1) a member of the family of the president or (2) where no such member is willing or
unable to make the nomhation by a close relative of the president.
(6) If the Chief Justice does not appoint a tribunal within the period specified in clause 3,
the Speaker of the National Assembly shall appoint the tribunal within 7 days.
(7) The tribunal shail inquire into the maner and within 14 days of the appointment reporr
(a) to the Chief Justice and to the Speaker of the National Assembly if it is appointed by
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the Chief Justice and (b) to the Speaker of the Nationai Assembly if it is appointed by the
Speaker.
(8) The Speaker shall table the report of the tribunal before the National Assembly within
7 days of receiving it.
(9) The report of the tribunal shall be final and not subject to appeal and if the tribunal
reports that the president is capable of performing the function of the offrce, the Speaker
of the National Assembly shall so announce in the National Assembly.
(10) If the tribunal reports that the president is incapable of perfomring the firnctions of
that office, Parliarnent shall, if supported by the votes of more than half of all the
members of the National Assembly ratify the decision of the tribunal and on ratification,
the president shall cease to hold ofiice.

Ms. Karua: This was designed with a Parliamentary system in mind where the Executive
is sitting in Parliament. [n a presidential system, it is the Speaker who should be
appohting the tribunal because these are rwo separate organs but because it is initiated by
Parliament then the Chief Justice should chair. So, we should remove references of the
Chief Justice - that is my proposal - in appointment. It is the Speaker who should appoi:rt
but because it is Parliament discussing the alleged incapacity, then the other arm, the CJ,

should chair to give semblance ofa fair process; otherwise i have no other issue.

Mr. Vice-Chairman: Can I get a seconder for that?

(fu[r. We tangula se c o nde d)

Is that Motion carried: That we amend Article 165 to remove any references to the CJ in
terms of appointrnent of the tribunal and that the CJ be a member and chair of that
tribunal?

Hon. Members: Yes!

Mr. Vice-Chairman: Is that carried?

IIon. Members: Yes!

Mr. Vice-Chairmau: Is there any other issue with that Article?

The Minister for Agriculture (Mr. Samoei): lf the process is being initiated by
Parlia-ent, we should get another institution so that Parliament does not collude to knock
down the president. The issue here is: Supposing the president is actually mad and you
have a CJ who wants to protect the president and because he appoints the three doctors,
medical practitioners, he can appoint who are compliant, who will come and say the
president is okay. How do we cure that?

Mr. Vice-Chairman: Let us look at this a little ti.rther betbre we make this decision
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The Deputy Prime Minister and Nlinister for Local Government (Mr. lvludavadi):
Ivfr. Vice-Chainaan. Sir, I thirk we can fmd a cure because we have created a Supreme
Court and it is the only court that has the jurisdiction over rhe perition of the president. So
we can develop some synergy here where this process then ii indeed, these people are
appointed, perhaps a good mind can be able to marry the situation of the Supreme Court
in dealing with this process. The CJ sits there--

Mr. Vice-Chairman: He is the president of the Supreme Courtl

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
N'[r. Vice-Chairman. Sir, but ma.vbe in that context, I still believe that the Supreme Coun,
ifcrafted well, might be the avenue to find an exit point for this.

Mr. Vice-Chairman: Do you want to lead us there Ms. Karua?

NIs. Karua: We again move to the CJ to appoint a tribunal to be chaired by a judge of the
Supreme Court, the three doctors to be appointed by the Medical Practitioners Board, you
are trying to make it---

Mr. Vice-Chairman: May I just remind us ro draw this distinction that this is an
examination of the president's capacity and not an impeachment?

Ms. Karua: Yes, that is why I am saying to avoid any collusion because what we are all
talking about here is a situation where people collude so when you let the CJ get you
what he considers his best judge in the Supreme Court, you do not Iet him appoint the
doctors for you because he has no knowledge of the doctors. You get the Medical
Practitioners Board - an outside body - because it is the one which knows all the doctors,
to get you three of their best. That process becomes participatory and remember the
president's family or himself will appoint one docror.

Mr. Karua: The advocate by the lawyers body; you make it participatory

Mr. Vice-Chairman: But the appointment is done by the CJ.

Ms. Karua: The CJ because we have now agreed that Parliament should not initiate and
then appoint.

Mr. Vice-Chairman: So, Iet us get this clear: The process is initiated by the National
Assembly, the tribunal is appointed by the CJ but the appointees and nominees; one ol
the MPB, three of them. and then the body responsible for legal practitioners, one
nominee and a nominee of the president or his t'amily. And the CJ appoints the chair from
amongst judges of the Supreme Court. Ivls. Karua" please place that Motion properly now
in those terms!
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Ms. Karua: I propose that Article 165(a) be amended by providing that the CJ will
appoint a member of the Supreme Court as a chairman of the tribru:al and he will appoht
doctors recommended to him by the MPB, a lawyer recommended to him by the lega.l
practitioners body and the report thereof--

Mr. Vice-Chairman: I just want to alert you that that sums up to (6).

Ms. Karua: And the family so it is the whole of Article 165.

Mr. Vice-Chairman: (3) shall be persons qualified to practice medicine under the laws
of Kenya appointed by the MPB. One shall be an advocate of the High Court norninated
by--

Ms. Karua: --the body responsible for the legal profession. And one person nominated
by the state president and if he is unable, by his t'amily.

Mr. Vice-Chairman: So that we subsume (5) in (a) (c).

(Offrecord)

IVIs. Karua: That is a family lawyer or doctor or whatever!

Mr. Vice-Chairman: It can be a family shrink, spin doctor or whatever, it is up to the
farnily. The chair appointed from the Supreme Court b;, the CJ. That rests there ! Who
chairs'?

Ms. Karua: It is better the Supreme Court judge because that---

Mr. Vice-Chairman: If we add the Supreme Court judge that number comes to six. Do
you want an even nurnber?

Ms. Karua: It should be an odd numberl

Mr. Vice-Chairman: Three doctors, one advocate, one family representative and one
judge of the Supreme Court. I want to believe the drafters arr-ange it in such a way---

Ms. Karua: The judge needs another legal mind, not to be alone.

Mr. Vice-Chairman: The numbers were such as to make it not possible for the doctors
to be outvoted, I agree, so you want the doctors as a majority there.

Ms. Karua: Actually seven would be betterl

Mr. Vice.Chairman: Mr. Mungatana, please get us out of this rutl

Ms. Karua: Can the famiiy have lwo people?
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VIr. Nlungatana: Iv{r. Vice-Chairman. Sir. I propose that we have an advocate of the
High Coun and one judge ofthe Court of Appeal--

llr. Vice-Chairman: Lnstead of the advocate?

Mr. Mungatana: No, we are increasing one so that we cal have an odd number so that
we have one advocate of the High Court and we add one Court of Appeal judge.

Ms. Karua: I think we remove the Court of Appeal because the president,s petition goes
to the Supreme Coun. You can increase the judges of the Supreme Court to be rwol one a
chair and one a member.

Mr. Mungatana: I am okay with that!

Mr. Vice-Chairman: Two judges of the Supreme Court, one of whom shall be the chair
and representing either gender, three medica.l practitioners--- I want us to make a decision
on this one and move on!

Hon. Members: We have made a decision!

Mr. Vice-Chairman: Are you properly instructed, Mr. Nyegenye?

Mr. Nyegenye: Yes!

Mr. Vice-Chairman: Those judges are nominated by the CJ. Now I want a proposal to
adopt Article 165 as amendedl

Mr. Mungatana: Ivlr. Vice-Chairman, Sir, this member of Parliament who is supposed to
move this Motion, I thought we should put a minimum qualification and I was proposing
we formulate it in this manner; rhat in rhe absence of the president, in the office of the
president lor a period of30 days or an unreasonably long time--

Mr. Vice-Chairman: Where are you? Just carry me with you! Article 165( I ), page 881

Mr, Mungatana: lv1r. Vice-Chairman. Sir, I am sayilg that we just add at the beginning
and say: In the absence of the president in the otfice of the president for a period of 30
days or an unreasonably long time. a member of the National Assembly---

The Nlinister for Foreign Affairs (Mr. Wetangula): A person cou.ld be a lunatic and be
evervwhere. Just Ieave ir as it is.

NIr. Vice-Chairman: The Clerk has kindly brought to my attention Clause 8, it is just
the wording, the Speaker carmot table. and the Speaker can only cause to be tabled. So,
the Speaker shall cause to be tabled, that should be part of the amendmenr. So, do w.e
carry, Article 165 ?
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Hon, )Iembers: Yesl

Mr. Vice-Chairman: Article 165 is carried

The Minister for Agriculture (VIr. Samoei): If the report of this professional body
comes to Parliament and says that the President is mad and Parliament does not vote.
What is there to vote for or against, if doctors have the President is mad? Whether
Parliament votes this way or the other the man is mad. So, I was questing whether
Parliament should acruaily take a vote. If the report says the President is physically unfit
and Parliament comes and votes against that report---

Mr. Vice-Chairman: Hon. Samoei, what are you proposing? The report should bring to
Parliament and it should be it.

Mr. Vice-Chairman: Can I read vou No. 10.

"(10) If the tribunal reports that the State President is incapable of performing
the fi:nctions of the offrce, Parliament shall, if supported by the votes of more than half of
ail the members of the National Assembly, ratiry the decision of the tribunal and, on the
ratification, the State President shall cease to hold office".

Par.liament only votes if the decision of the tibunal is that the President is incapable but
the drafters presume that---

The Minister for Agriculture (Ivlr. Samoei): How does the voting - the incapabilit-v?

Mr. Vice-Chairman: Parliament has to ratifr the decision and that vote is the ratification
ofthe repon.

The Minister for Agriculture (Mr. Samoei): I have a problem with that.

Mr. Vice-Chairman: The fellow may even overcome his insanilv in the intervening
period. Article 165 is therefore adopted. Let us move on to Article 166:
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Removal of State President by impeachment

166. (1) A member of the National Assembly, supported by at least a third olall the
Nlembers, may, at any sitting of the National Assembly, propose a motion for
the impeachment of the State President-
(a) on the ground of a serious violation ofa provision of this constitution or of any other
law;
(b) because there are serious reasons tbr believing that the President has comrnitted a
crime under national or intemational law: or
(c) for gross misconduct.

(2) If at least two-thirds of all the members of the National Assembly approve
a motion under clause (1), the Speaker of the National Assembly shall within seven
days convene a meeting of the Senate to hear charges againsr the State
President.

(3) Upon hearing the charges under clause (2), the National Assembly may, by resolution,
appoint a special committee comprising eleven of its members to investigate the matter.

(4) The special commitree shal1 investigate the maner and shall, within ten
days, report to the National Assembly whether it finds the parriculars of the allegations
against the Presidenl to have been substaltiated.
(5) President shall have rhe right ro appear and be represented before the special
committee during its investigations.

(6) If the special committee reports that the particulars of any allegation against the State
President have not been substantiated, firther proceedings shall not be taken u.nder this
.Article in respect ofthar allegation.

(7) If the special committee reports that the particulars of any allegation against the
President have been substantiated, the National Assembly shall, after according the State
President an opportunity to be heard, vote on the impeachment charges and the president
shall cease to hold ofiice, if at least two-thhds of all the members vote to uphold the
impeachment charges.

Okay, can we look at Arricle 166. DPIvI first and then we come to Ms. Karua.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
NIr. Chairman. Sir. there is a very imponant principle we have just adopted in connect
with the question of the tribunal, that the House camot originate a Motion and then at the
same be judge in that thing. So, I think this now begins to bring to fore the importance of
a Senate. If we go by the same principle. it now becomes ciear that the National
Assembly cannot originate a iVlotion of impeachment where they are the prosecutors and
then they are the judges. So. I would really recommend that in this proposal, before we
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even talk about the amendment, I think let us agree on the philosophy of the Senate

because ir is very important, at least on this.

Mr. Vice-Chairman: Do you want us to stop and sort the principle and the Senate or do

we move forward and we would deal with the Senate later.

Ms. Karua: You see, il is with respect to the DPM, it cannot be reasonable to suggest

that merely for impeachment we can bring a Senate. Yes, the House can be accuser and
judge. Impeachment is more of a potitical and process. It is quasi-judicial and quasi-

political. I want to state that in impeachment the Committee investigates just whether that
Motion should actually be tabled. Then, the Motion is tabled and the political decision
Iies with the House. Remember the President is nominated by a political party. So, there

are safeguards within that whatever. It is true. But an independent has never any won

an)'where. So, I am suggesting that we leave it as it is with the National Assembly. I am

proposing all we delete all references to the Senate. We aiso delete the word "serious" in
clause A aad substitute it with gross which is what we have been using for the other.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): I want to
second Ms. Karua. But on top of it please request, for the sake of making progress, let

any issues to do with the Senate be discussed when we get to that particular Chapter.

Otherwise, we would stall the process.

Mr. Chairman: (Off record).

The Minister for Lands (Mr. Orengo): In the past the Congress and Houses of
Parliament were considered to be a court. Indeed, cases like election petitions used to be

done by these houses.
But I would agree with the Chairman, here that looking at Article 166(l) the violations of
the Constitution or any other law, or whether a crime has been committed. Most of the

time really, You would not impeach a President un.less there are some crime involved. It
may be gross misconduct. But most of the time it is because some crime has been

committed or a Constitution has been violated. So, I think the presence of the Chief
Justice is crucial. Look at Article 166, this proceeding are brought by away of a Motion.
A Motion maybe political but when it comes to establishing the evidence as to whether or

not somebody has committed serious violation, you need some judicial offrcers who is a

bit temperate to guide the House. I know as a matter of fact, one time when I moved a

Motion of no confidence, the debate was nothing to do with the facts. It was really
numbers. So, if you have somebody who can remind the House that you may be doing in
urging your Motion, but it do not amount 10 any breach of violation. I think that is
important.

Mr. Vice-Chairman: Now, question, where does the Chief Justice preside. Is it in the

Committee or in the whole House at the point of voting?
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Mr. Yice-Chairman: Chair, you had something to say on this.



The Vlinister for Lands (Mr. Orengo): Actual impeachment proceedings.

NIr, Vice-Chairman: I am with you. But there are two levels here. There is the special
Committee that does the investigation and then the whole House sits to vote.

The Minister for Lands (NIr. Orengo): You know the special Commrttee is like they are
preparing the case.

Mr. Vice-Chairman: So, the Chief Justice will preside over rhe House when it is taking
the vote. Okay, we need to tie it up and move on.

The Minister for Justice, National Cohesion and Constitution A-ffairs (Mr. M.
Kilonzo): Why you do not need a Senate is that -- leave it out completely because even
where they operate they actually keep silent. They are only a jwy. So, therefore, I agree
that we have the Chiel Justice presiding over the acoal trial and the Committee is the
prosecutor. They are the ones to produce the evidence.

Mr. Vice-Chairman: It is brought to my attention that Article i66(4), whether you want
to call a special committee or a select Committee of the House just in tenns of the
Standing Orders.

The Minister for Justice, National Cohesion and Constitution Affairs (Mr. Ivt.
Kilonzo): You can call it an impeachment Committee.

IVIr. Vice-Chairman: It seems when you read through the whole Article, impression is
created that the actual trying takes place in the Committee. You know, the President is
even appearing before the Comminee.

The Minister for Agriculture (Mr. Samoei): If we are talking about the President having
grossly violated provisions of the Constitution or he has committed crime under
intemational law, I do not think Parliament has the necessarv competence to adjudicate
on that matter. I think alter Article 16692), if Parliament passes rhat vote, I think we
should then the whole process should now move to the Supreme Court, for the Supreme
Court to adjudicate and hnd out whether the President has acrually violated the
Constitution. That is where you have the expertise. I am saying that the same way we said
that if Parliament decides there is an issue of incapability of the President or his capacity
of mind, then we establish a tribunal by the Chief Justice to adjudicate rhat particular
matter. The same wav here, once Parliament after Article 166(2), votes sayir:g there is
indeed an issue of gross violation of the Constirution or Intemational crime, and then we
should send that particular decision and the charges to the Chief Justice for the Supreme
Coun to decide. They have the necessary competent.

Ir. Vice-Chairman: Hon. Samoei, we heiu only that the fimdamental distinction here is
that the other is the question of incapacitv. This one is al impeachment. An impeachme
is a tool of the National Assembly to check the Executive. So, I db not know whether you
want to rob Parliament of rhat power. .
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The Minister for Lands (NIr. Orengo): You know impeachment is also to deal with the
issues of immunity. The President could have killed me or shot me in broad day light. But
he caru:ot be tried because he got this immrurity provisions. He cannot be tried for a
criminal offence. So, if he is impeached and ceases to be President then he can be tried
for that particular offence. Ifhe is tried, he has the right to go through the fulI panoply of
courts, from the beginning to the Supreme Court.

Mr. Vice-Chairman: I want us to move forward. Nft. Wetangula you can have the last
bite.

The Minister for Foreign Affairs (Mr. Wetanguia): Mr. Chairman, Sir, we also leave

the President very wlnerable when you have such clauses in the Constitution. If you say

he has a crime under national law, what crime? Supposing, a President goes hunting with
is friend Iike Dick Cheney and fres a bullet at ricochets and hits his hulting mate, does

that lead to impeachment? I think we should define properly what crimes we are talking
about because even a traffic offence is a crime.

Mr. Vice-Chairman: It is "serious" which will be--.

The Minister for Lands (Mr. Orengo): I was moving towards supporting Moses

Wetangul4 but I am now retreating from that position. For example, if as a Member of
Parliament you are charged with a criminal offence and sentenced more than six months
in prison, then you lose your seat unless you succeed in your appeal. Now, six months
imprisonment is not even a misdemeanor. It is the lowest of misdemeanors!

Mr. Vice-Chairman: I would like someone to propose the adoption of Clause 166 with
the following amendments that we have agreed on:

(1)That'National Assembly" replaces "Senate" wherever it appears.
(2)That the Chief Justice will preside over the sitting of the National Assembly when
prosecuting this matter.
(3) That the impeachment vote is 65 per cent

An hon. Member: That is already there.
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The Minister for F'oreign Affairs (Mr. Wetangula): In (b) we are only talking of serious

reasons for believing, but the crime is not detined. Even crime should be defined.

As Mr. Samoei is saying, 65 per cent of Parliament will not be mad to pass the
impeachment proceedings if there was no serious matter before it. So, I think we better
leave it. There is a lot of sanity.
Mr. Wetangula,. have a little faith in Parliament. If you do not have faith, then you shouid
not be there.

Mr. Chairman: Yes. That is already there.



(4) That 166(1)(a) be amended by replacing rhe words "serious violation" with ..gross

violation"
(5) That "Special Committee" be styled as "Select Committee"
Could we get a proposer on record?

(Mr. fu[. Kilowo proposed)

( Maj -G e n. ltlrr.iss erry s e c o nde d)

Mr. Vice-Chairman: So, Clause 166 is adopted as amended. We now move to Clause
167: Vacancy in the Office of the President. It states:
"167.(1) The office of State President shall become vacant if the holder ofthe office-
(a) dies;
(b) resigas in writing addressed to the Speaker olthe National
Assembly; or

(c) is removed from otfice under this Constitution.
(2) Where a vacancy occurs in the offrce of State President, the Deputy State
President shall assume office as State President and-
(a) where the vacancy has occurred with less than two and a haif
years Ieft before the date of the next presidentia.l election under
Anicle 158, the Deputy State President shall assume office as

State President for the remainder ofthe term of the State
President:
(b) where the vacancy has occurred with more than two and a half
years left before the date of rhe next elecrion under Article 158,
a fresh election for the office of State President shall be held
within slxty days of the office of State President falling vacant.
(3) Where a vacancy occurs ir the offrce of State President and that of Deputy
State President or where the Deputy State President is unable to act, the
Speaker of the National Assembly shall acr as State President or, ilfor any
reason the Speaker of the National Assembly is unable to act, the Speaker
ofthe Senate shall act as State President.
(4) Where a vacancy occurs in the circumstances contemplated by clause (3),
an election to the otfice of State President shall be held within sixty days
of a Speaker assuming the office of State President.
(5) A person who assumes the office of Stare President under this Anicle shall,
unless otherwise removed from office under this Constitution, act in that
office until a ftesh election is held and the newly elected State President

assumes offrce."
Yes, Ms. Karua.

Ms. Karua: N{r. Vice-Chairman. I thrnk the Speaker should get out of this clause. We
leave it to the President and the Depur.v President. I do not know what happens in other
areas in the unJikely event ol both perishing all at once. It is the most ualikely event. We
would like to see in others what happens.
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We remove the Speaker from here. We agreed that this is total separation of powers. It is
in Parliamentary System where normally you would bring the Speaker into it.

Mr. Vice-Chairman: We adopted the principle of the running mate taking offrce and
serving for the remainder of the term.

Ms, Karua: It is okay, but could we find out what happens in other jurisdictions? This is

because I arn proposing that we remove the Speaker completely from this equation.

Hon. Nlembers: The Chief Justicel

Ms. Karua: Let us not move the Chief Justice so easily.

Ms. Karua: So, we leave the Speaker.

The Minister for Foreign A-ffairs (NIr. Wetangu.la): Mr. Chairman, Sir, on Clause
167(2Xb), a ruraing mate is a running mate and in the even the President leaves, he takes

over. It does not matter what remained of the period. If it is less than half, what he serves

as a remainder is counted as a tenn. If it is more than half, then it is a bonus for him. If he

is lucky then he can do other two terms. It is his luck.

Mr. Chairman: We had agreed on that last time

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, so I propose that

we delete Clause i67(2) (b).

Mr. Chairman: Can I get someone to second?

Mr. lI. Kilonzo seconded

Mr. Chairman: Is that carried?

llon. Members: Yes.

Mr. Chairman: We move on to Clause 167(3). It states as follows:
"(3) Where a vacancy occurs in the office of State President and that of Deputy
State President or where the Deputy State President is unable to act, the
Speaker of the National Assembly shall act as State President or, if for any
reason the Speaker of the National Assembly is unable to act, the Speaker
ofthe Senate shall act as State President"
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Mr. Chairman: I think in the American system it is the Speaker. The President, the
Vice-President and then the Speaker comes third. [t is the Speaker of the House of
Representatives.
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The Nlinister for Agriculture (lvlr. Samoei): Ivlr. Chairman, Sir, I beg to move an
amendment that all the words after'rhe National Assembly shall act as State Presidenr,'
be deleted.

)Ir. Kioni seconded.

Nlr. Chairman: Is that carried?

Hon. Members: Yes

Mr. Chairman: We move to Clause 167(.1). It reads

"(4) Where a vacancy occurs in the circumstances contemplated by clause (3),
an election to the office of State President shall be held within slxty days
of a Speaker assuming the offrce of State President."
Mr. M. Kilonzo has proposed that.

Mr. Kioni: Mr. Chairman, Sir, this number of days may not be enough to prepare for an
election.

(Loud consultations)

I withdraw, I\4r. Chairman, Sir.

Mr. Musila seconded.

Mr. Chairman: is that carried?

Hon. Members: Yes,

Mr. Chairman: We move on to Clause 167(5). It states thus:

"(5) A person who assumes the office of State President under this Article shall,
unless otherwise removed from offrce under this Constitution. act in that
office Lrntil a tiesh election is held and the newlv elected State President
assumes office-"

Mr. Mungatana proposed.

Mr, M. Kilonzo seconded.

The Minister for Foreign Affairs (lvlr. Wetangula): !{r. Chairman, Sir. that of the
Deputy President will then run the term and that of the Speaker, in case the President and
Deputy President leave office. We cannot have an.{nicle sfyled like rhis.

NIr. Chairman: lt talks about a hesh election.
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The ilIinister for Foreign Alfain (NIr. Wetangula): The Speaker will act. The Deputy
President will not act because he will be a President. So, we are not using conect
terminolog-v.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, Sir,
we are assuming too much. First of all, we assumed that the three of them cannot die at

the same time. That is why we put a fuil stop after the words, 'National Assembly
Speaker". We are tatking of a period of sixty days within which anything can happen to
the Speaker of the National Assembly. These things can happenl Can you imagine even
Al Qaeda bombing the House? I propose that we put enough safeguards ia the

Constitution.

Mr. Chairman:
very quickly.

I am correctly reminded that the office of the Speaker can be replaced

The Minister for Lands (lv1r. Orengo): I just wanted to remind you about the situation in
the USA if it can help. You remember when Kennedy died and Johnson became

President, he appointed a Vice-President. He was not a running mate, but because he was
going to serve the rest of the term, he appointed a Vice-President. In those circtlrnstances,
if Johnson had died in of6ce. the Vice-President would have taken over o{fice. I do not
know if that formulation is much better than---

At any time, even if the President dies, the Deputy President can take over. We cannot
afford to be careless. You will never find a situation where the President are travelling in
the same---

(Loud consultations)

They do it here, but in other places, they take particular caution. In fact, in the USA, the

most important thing about the Vice-Presidency is to provide for that. So, he has to be

kept away from trouble.

Mr. Chairman: Can I get a proposer for the entire Clause 167?

Mr. Samoei proposed.

Mrs. Noor seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Chairman: We move to Clause 168: Presidential Power of Mercv. We had

mentioned this earlier.
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The Nlinister for f,'oreign Affairs (NIr. Wetangula): lvlr. Chairman. Sir, did you just
bracket the point I raised on Clause 167(5)?

Mr. Chairman: Yes.

The Minister for Foreign Affairs (Mr. Wetangula): Why did you do that?

Mr. Chairman: I thought we had been convinced by---

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, Clause
stales:

167 (.5)

"A person who assumes the otfice of State President under this Article shall,
unless otherw'ise removed from office under this Constirution. act in that
ofiice until a fresh election is held and the newl_"- elected State President
assumes otfice."
Tbis whole Article is meaning.less! It is only the Speaker who will hold offrce until a
fresh election is held. If it is the Vice-President, he will run a full term. He will not be
acting. He is substantively---

(Loud consultations)

We need to tbrmulate

Mr. Chairman: Clause 168 states:

"(1) There shall be a power of mercy which shall be exercised on the petition of
any person by rhe State President in accordance with the advice of the
Advisory Committee referred to in clause (2).
(2) There shall be an Advisory Committee on the Presidential Power of
Mercy, which shall consist of-
(a) the Attomey-General;
(b) the Minister responsible for correctional services; and
(c) at least five other members, not being persons in public service

or holding state office, as may be prescribed by an Act of
Parliament.
(3) An Act of Parliament shall provide for-
(a) the tenure of the members olthe Advisory Comminee;
(b) the procedure of the Advisory Committee; and
(c) criteria that shall be applied by the Advisory Committee in
formulating its advice.
(4) In exercise of the powers conferred by clause (1), the State President
may-
(a) grant to a person convicted ofan otTence a pardon, either free
or subject to conditions;
(b) postpone, either for a specilied period or indetinitely, the
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carrying out of a punishment;
(c) substitute a less severe form of punishment for a punishment;
or
(d) remit the whole or pan of a punishment.
(5) The Advisory Committee may take into account the views of the

victims of the offence il respect of which it is considering
recommending the exercise of the power of mercy by the State

President"
Can I get a proposer and seconder?

Ms. Karua proposed.

Mr. Mudavadi seconded.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
Mr. Chairman, Sir, if you look at Clause 158(2) (b), it refers to the wrong Article. It
refers to the election of the State President and also Clause 168 which actually deals with
the power of mercy. There is need to correct that.

Mr. Vice-Chairman: Please mention the right Article.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): It
should be Article 167.

Mr. Vice-Chairman: That has been noted. Let us get a proposal to adopt Clause 168 as

amended-

The Minister for Lands (Mr. Orengo): I aiways say that if God speaks in English, he

speaks in the language of King James Version. This power of mercy, do you think there

is really a reason to characterize as "power of mercy" rather than "prerogative ofmercy"?
It is a smail point, but--

Mr. Vice.Chairman: It has always been "prerogative". Even in legal terms, the word is

"prerogative". So, please, propose that amendment.

The Minister for Lands (Mr. Orengo): I propose that the title to Article 168. the words,

"Presidentiai power of mercy" be deleted and replaced by the words, "prerogative of
mercy" and any reference to "power of mercy" be accordingly deleted.

Mr. Vice-Chairman: Ald Mr. Wetangula seconds m t4r6 mutandis. That is now

adopted. rMho will propose adoption ofClause 168 as amended?

Mhe. Waziri proposes and Maj-Gen. Nkaisserry seconds.

We move on to Clause 169: Office of Depury President. It states thus:-
"(1) There shall be a Deputy State President ofthe Republic.
(2) Each candidate in a presidential election shall nominate a person, duly
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qualit'ied for election as State President, as a candidate for Depulv State
President-
(3) The Independent Electoral and Boundaries Commission shall not conduct a
separate election for the Deputy State President but shall declare the
candidate nominated by the person who is elected as the State President to
be elected as the Deput_v State President.
(4) The swearing in ofthe Deputy State President-elect shall be betbre the
ChielJustice or in the absence of the Chief Justice, the Deputy ChiefJustice and
in public.
(5)The Deputy State President-elecr assumes office by taking and
subscribing-
(a) the oath or affirmation ofallegiance; a:rd
(b) the oath or affirmation for the execution of the fi.rnctions of
office,
as prescribed ir the Third Schedule.
(6) The term of office of the Deputy State President shail run from the date the
State President assumes office and shall terminate-
(a) when the person next elected State President assumes offrce;
(b) upon the Deputy State President assuming the office of State
President; or
(c) on resignation, death or removal from office.
(7) The Deputy State President may. ar any time. resign from office by notice
in writiag addressed to the State President and the resignation shall take
effect on the date and at the time specitied in the notice, if any, or ifa date
is not specified, at noon on the day after the notice is delivered.
(8) A person shall not hold office as Deputy State President tbr more than an
aggegate of ten years."
Do we have any proposal for an amendment? Yes, Ms. Karua!

Ms. Karua: Mr. Chairman, Sir, I propose the adoption of Article 169 with arnendments.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, you remember that in Arricle
159, the qualifications and disqualifications for election as state President are spelt out
and one of them is nomination by not more than 2000. I think that is what we said. Do
you need that qualification for a Deputy President if he qualifies to run as President?

Mr. vice-chairman: I think it is presumed that the nomination of the president is shared
by the deputy or the running mate.

The Minister for Agriculture (lvlr. Orengo): What I am saying thar once qualifications
are set out, you will say that it is a package for rwo candidares but if they are not
designated as a package then he can-be disqualified.

llr. Vice-Chairman: Just put that on record
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Ministry of Foreign Affairs (Mr. Wetangula): He can be disqualified if he does not meet
the expectation of the Constitution of being a registered voter of sound mind, barkrupt, a

citizen and all those. But for the issue of what Ivlr. Orengo is raising, he comes as a
package of the Presidential candidate.

Mr. Vice-Chairman: Article 169(2) says that each candidate in a Presidential election
shall nominate a person duly qualified for election as President as candidate for Deputy
President. So, the qualifications have to be met before you are nominated.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr.
Vice-Chairman, Sir, I agree with what in two but this nominated rururing must be of the
same political parry with the President.

Mr. Vice-Chairman: That is presumed

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): No it is
no presumed because when you look at each candidate in a Presidential election to
nominate a person duly qualified. It is very important to state otherwise somebody can
nominate his friend who is not in the same political party with him.

Ms. Karua: Mr. Vice-Chairman, Sir, I was just proposing that we tighten what Mr.
Orengo pointed out since Article 169(2) is bringing that in. We should find a way of
saying that the presentation of the nomination by the President will be together with the

Deputy President. That will avoid later he being told that he does not quaiifu because he
does not have those 2000 supporters. So, it should come as a package.

Mr. Vice-Chairman: Mr. Orengo, is that acceptable? Then place the Motion.

Ms. Karua: Mr. Vice-Chairman, Sir, I am proposing that ia Article 169(2) it be clearly
indicated that in presenting the nomination when a Presidential candidate is presenting
his or her nomination it be together with the person nominated to mn as vice. So, it be

done jointly. That is at the govemment level and not at the parry level.

The Assistant Minister for East African Community (Mr. Munya): Mr. Vice-
Chairman, Sir, i was just asking what is fundamentally wrong with a President

nominating a running mate from another party? What is wrong with that?

(Consultations)

Let us now attend to Mr. Munya's concem.

May I get a proposal to adopt Article 169 as amended?
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iVls. A. Abdalla: Mr. Chairman, Sir. on 169(8) we say that a person shall not hold office
as deputy state President lor than two terns. Let us assrme that Hillary Clinton was to
win the Democratic Party nominations after the two tenns of Obama and decides to
choose Joe Biden as her runnilg, would that person be stopped? Let us assume that VIr.
Mudavadi served wo terms as a Vice-President then the political dispensation changes
and a political Presidenrial candidate decides to nominate him again to te a d"pury *oilo
you stop him fiom holding office.

Mr. Vice-Chairman: Yes, and for good reasons. Can I get a proposer tbr adoption of
Articte 169? Ms. A. Abdalla proposes and Mrs. Noor seconds. Is that carried? For the
record, clause 8 will also be amended for the aggregate to read "two terms,'.
LeI us move to Article 1 70:-
"1-lf there is vacancy in the office of Depuqv President. the President shall within l4 days
of the vacancy nomtrate a person for approval by the National Assembly to fill the
vacancy.
2. The Nationai Assembly shall vote on the nomination within 60 days".

Is there a proposal lor amendment?

The Minister for Agriculfure (Mr. Wetangula): Mr. Vice-Chairman, Sir, we should
delete National Assembly if the Deputy President leaves office then the president wilL
nominate somebody else to become the Depuqv President. NIr. Orengo just gave us the
case of Johnson in the USA.

Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, the reason why I am saying
that Parliament should be involved is that at the initial election the public are involved for
both the President and the Deputy President. Now we have a situation where somebod.v
who was elected directly brings somebody else who has not been intenogated by the
public and simply assumes office. Since the two offices are elective, we should not have
the President taking away that power on his own.

Minister for Tourism (Mr. Balala): Mr. Vice-Chairman, Sir. the good example that lvlr.
Orengo has given us in the USA, when Johnson got to the presidency and nominated
somebody else as deputy he did not go to the public or congress. So, he just picked
somebody who he thought is appropriate to run the government.

The Assistant Minister, Minisn--v of State for Defence (Maj-Gen. Ntaisserry): Mr.
Chairman, Sir, in fact the example of Johnson is not even clear. The example of Nixon is
clearer because he nominated Gerald Ford. So, when Nixon was pushed out of offrce.
Ford without being elected became the President of USA. So, I think we should remove
Parliament.

Vlinister for Lands (lv{r. Orengo): It should be remember that just because the public
had no time to interrogate the Vice-President, the nominations by the President, Ivlr. Ford.
at that time was disastrous. So, I still think that Parliament should havea role. I am not
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pressing the point but we should not in any case have a chief Executive of the country if
he has not gone through any kind ofelective process.

Mr. Kioni: Itzfr. Vice-Chairman, Sir, I just wanted to second the proposal by lvlr.
Wetanguia that we delete Article 170(1) and (2).

Mr. Vice-Chairman: Are we carrying the Motion to amend Article 170(1) and (2) to
remove any reference to the National Assembly?

That Motion is carried. Let us move to 171- Functions ofthe Deputy President.
"The Deputy President shall be the principle assistant of the President and shall deputies
for the President in the execution ofthe President's fi.mctions.
The Depury President shall perform the fi.rnctions conferred by this Constirution and any
other frurctions of the President as the President may assign.
Wtren the President is temporarily incapacitated or absent from the republic, the Deputy
President shall act as the President.
The Deputy President shall not hold any other state or public office".

Is that good?

Minister for Lands (lvlr. Orengo): Mr. Vice-Chairman, Sir, when the President is absent
from the Republic is that a basis for having the Deputy President acting as President.
Now with technology and communication, it is not necessary.

The Assistant Minister for East African Community (Mr. Munya): IvIr. Vice-
Chairman, Sir, if the President is incapacitated it isjust fair that the Deputy President acts
as President but when the President is absent, unless he has appointed him to act, because
even Mandela was appointing people, he cannot on his own volition start acting just
because the President has gone his counterpart in Uganda or Tanz,nia for a few hours.

Mr. Vice-Chairman: Are you proposing an amendment? Please, put it on record.

The Assistant Minister for East African Community (Mr. Munya): I am proposing the
deletion or "absent from the Republic" so that it reads: "When the state President is

temporarily incapacitated, the Deputy President shall act as the President or at any other
time when the President appoints him."

NIr. Vice-Chairman: Is that carried?

Hon. Members: Yes!

Mr, Vice-Chairman: That is carried. We shall Iisten to a clarification from lvlr. Kiunjuri
and then the DPM.

The Assistant Minister for Water and Irrigation (lvlr. Kiunjuri): When he is acting,
does he have all the powers of the President?
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The Deputy Prime Minister and Nlinister for Local Goverument (Mr. Mudavadi):
rv-[r. Vice-Chairman. Sir, I just wanr ro be inJbrmed. There is all these saga in Nigeria and
the need to go to court and get a decision to lacilitate the vice-President. Do we envisage
a scenario of that nature now that we have a practical example in Nigeria? When you say
that the President shall give written authority, the President there went iato a coma before
he could do that. Ijust want us to be clear because we have seen an example. Are we sure
that we have taken care of that kind of scenario? Suppose the court had rr:led otherwise
and yet we know that rhe President is srill where he is.

NIr. Vice-Chairman: Bwana
recommendations?

DPIvl, do you want to make some dellnite

The Deputy Prime Minister and Minister for Local Government (lv{r. Mudavadi):
IVII. Vice-Chairman, Sir, this is where I am throwing in the rabbit so that we can think
about it and see if we can catch it.

The Assistant Minister for East African Community (Mr. Munya): Mr. Vice-
Chairrnan, Sir, the difference between what we have put here and the Nigerian situation is
that the there it provides that the President has ro appoint the vice-President to act under
whatever circumstances. Here we are saying if he is incapacitated temporarily then the
Depury President acts. So. if the Nigerian Constitution read like this the vice-President
would be acting and would not need the President's permission.

Mr. Vice-Chairman: fught now the Nigerian Vice-President is not acting. Can we move
on'7 Can someone propose an adoption of Article l7l as amended?

Mr. Kioni: N{r. Vice-Chairman, Sir, I propose rhe adoption of Article 171 as amended.

The Assistant Vlinister, Ministry of State
second.

for Defence (Maj-Gen. Nkaisserry): I

Mr. Vice-Chairman: That is carried.

Let us move to Article 172 - Death before assuming office.
''ll a President eiects dies before assuming office, the Deputy President eiect shall act as
President and an election to the office of President shall be held within 60 days of the
death of &e President."
If the Deputy President elects dies before assuming office, the office of Deputy President
shall be declared vacant on the assumption of office by the person declared eiected as the
President.
If both the person deciared elecred as Presidenr and Deputy Presidenr die before
assumins office, the Speaker of the National Assembly shall act qs President and a tiesh
Presidential election shall be conducted withrn 60 days of the second death."

(Consultarions)
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Mr. Vice-Chairman: Can we have those thoughts on record if there are any? Can I get a
proposer for adoption? Bwana l aziri proposes and Mr. Munya seconds. That is carried.

Let us move on to Article 173 - Removal ofDeputy President.

Ms. Odhiambo, do you have issues with Article 172? As we look at it we shall proceed to
Article 173 which says:-
(a)The Deputy President may be removed from office on the ground of physical, mental
incapacity to perform the functions ofoffice;
(b)On impeachment on the ground of a serious violation of the provisions of this
Constirution and any otier law.
(c)There are serious reasons to believe that the Deputy President has committed a crime
under national or intemational law.
(d) gross misconduct.

The provisions of Article 165 and 166 relating to the removal of the President shall with
the necessary alterations apply to the removal ofthe Deputy President.

The Assistant Minister, Mitristry of State for Defence (lv{r. Musila): Mr. Chairman,
Sir, Ijust want to look at Article 173(2) which say that provisions of Article 165 and 166
relating to the removal of President shall apply to the removal of the Deputy President. I
move therefore that "with the necessary alterations" be deleted.

Mr. Vice-Chairman: Appropriate !

The Assistant Minister, Ministr"v of State for Defence (Mr. Musila): Could we leave it
to the effect, with the necessary alterations? If there are any, why do you put them?

Mr. Vice-Chairman: lvlutatis mutandisl

The Assistant Minister, Ministry of State for Defence (N{r. Musila): Therefore, it
should be amended by replacing it wrth "mutatis mutandis" .

Mr. Vice-Chairman: Hon. Members, I am reliably advised that "mutatis mutandis" may
impute a different meaning. Therefore, let us have it reading:-

"shall apply to the removal of the Deputv President as appropriate"

With necessary modifications, the drafters will get the right formulation.

Mr. Vice-Chairman: Hon. Members, I want a proposal for adoption of Article 173 as

amended.

Hon. Sophia proposes, and Waziri secotds.
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The question is carried!

Article 173 as amended agreed to)

REML\ERATIoN .{ND BENEFITS oF ST.{TE PREsIDENT,

Depury Srerr PR-esloeut e,i.rt PzuME MTNtSTER

174. (1) The remuneration and benefits payable to the State President, the Deputy
State President and Prime Minister shall be a charge on the Consolidated
Fund.

(2) The remuneration, benefirs and privileges of the State President, Deputv
State President and Prime Minister shall not be varied to their disadvantase while in
oftice or on retirement.

(3) The retirement benefits payable to a former State President, a former Deputy
State President and a former Prime Minister the facilities available to, and privileges
enjoyed by, them shall nor be varied to their disadvantage during their lifetime.

Mr. Vice-Chairman: We have deleted "and Prime Minister" wherever it appears in this
Article. Who moves rhat we adopt Article 174?

The Depuqv Prime Minister and Minister for Local Government (N{r. Vice-
Chairman, Sir, I just want to ger some clarit'ication, although rhis is for the future. We
have had this debate in the House Business Committee. Once we pass this, and it
becomes the new constitution, how would we deal with the scenario where we have an
outgoing Prime Minister? This is something we need to think through.

Mr. Vice-Chairman: There will be transitional mechanisms in place.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): So,
may be, we need to flag it for the transitional section?

Mr, Vice-Chairman: That is okay.

Hon. Members, Articles 175, 176, 177 and 178 refer to the Office of the Prime Minister.

Ms. Karua: lvlr. Vice-Chairman. Sir. what is the fate of Article 17.1?

Mr. Vice-Chairman: We have adopted Article 174, unless you have an issue with it

NIs, Karua: We have not yet adopted it, Mr. Vice-Chairman, Sir

NIr. Vice-Chairman: We have adopted it

(.4rticle 171 as amended agreed to)

(Part 2 as amended agreed ro)
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PART 3-THE PRrME MTNTSTER -A,irD TrrE C,{BTNET PRItvrE }fixrsron

175. (1) There shali be a Prime lv{inister of the Republic, who shail be the Head of
Govemment.

12) The Prime Minister -
(a) shail direct and co-ordinate the work of the Ministries; and
(b) shall direct the preparation of legislation; and
( c) is responsible to Parliament.
(3) The Prime Minister shall preside at meetings of the Cabinet.
(4) In the absence of the Prime Minister, the Deputy Prime Minister shall

perfonn the functions of the Prime Minister.
(5) The Deputy Prime Minister, when performing the fi:nctions of the Prime

Minister under ciause (4) shall not exercise a power of the Prime Minister
in relation to-

(a) nomination or recommendation for appointment to a public office; or
(b) the allocation of functions to or the transfer of functions from the Deputy

Prime Minister, a Minister or a Deputy Minister.

APPOINTMENT oF PRINIE MINISTER

176. (1) Within seven days following the summoning of the National Assembly
after a general election, or whenever necessary to fill a vacancy il the
office of Prime Minister, other than on the occasion of a vote of no confidence, the State

President shall appoint as Prime Minister-
(a) the member of the National Assembly who is the leader of the political party

or coalition of parties, with the highest number of seats il the Assembly; or
(b) if the leader of the party or coalition of parties with the highest number of

seats in the Assembly has been unable to command the confidence of the Nationai
Assembly, the member of the National Assembly who is the leader of the political party
or coalition of parties with the second highest number of seats in the Assembly.

(2) Each party participating in a general election of the National Assembly
shali designate a person as the leader ofthat party for purposes of clause (1).

(3) Where neither of the persons contemplated in clause (1Xa) or (b) has been

able to command or retain the confidence of the National Assembly, the
State President shall propose to the National Assembly the name of a member who, in the
State President's opinion, may be able to command the confidence of the National
Assembly.

(4) On receiving a proposal from the State President under clause (3), the
Speaker shall summon the National Assembly and introduce the proposal
from the State President.

(5) Within seven days of the Speaker rgceiving a proposal from the State
President, the Speaker shall call a vote in the National Assembly to
confirm the appointn:ent of the person proposed by the State President. .

(6) A vote contemplated in clause (5) passes if it is supported by more than
half of all the members of the National Assembly.
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(7) If the Nationai Assembly fails to confirm the appointment of the person
proposed by the State President. the National Assembly shall by a vote
supponed by a majority of members present and voting nominate a
member of the National Assembly for appointment as the Prime lvtinister.

(8) If, within sixty days of rhe State President lrst appointing a person ro be
Prime lvlinister, no person has been confirmed or nominated for
appoinrment. the National Assembly shall stand dissolved and the
Independent Electoral and Boundaries Commission shall conduct a fresh
general election for the National Assembly.

177 . (l) A person whose appointment as Prime Minister has been confirmed, or
who has been nominared for appointment, by the National Assembly shall assume the
office by takirg and subscribing to the oath or affirmation for the due execution of the
fi-rnctions oi the office prescribed in tire Third Schedule, before the Speakers and
members of Parliament.

(2) The term of office of the Prime Minister continues until-
(a) the Prime Minister dies, resigns or is dismissed from offrce; or
(b) the next person appointed Prime Minisrer ibllowing an election assumes

office.
(3) A person shall not serve as Prime Minister for an aggregate of more than

ten vears.

RISIcNATIoN oF PRINIE MINISTER

f 78, (1) The Prime Ivlinister may resign from offrce by delivering a written notice
of
resignation to the State President.

(2) The resignation of the Prime Minister takes effect-
(a) at noon on the day after it is delivered;
(b) if the notice specifies a date on which resignation takes effect, at noon on that

date.

Mr. Vice-Chairman: Hon. llembers, I was saying that the whole of pan 3, which
comprises of Articles 175-178, makes ret'erence to the institution of the Premiership. So, I
rule that we shall skip those Articles and move straight.

I actuallv need a proposal to delete those Articles. You can vary that proposal to take care
of what you want to say, hon. Karua.

Ms. Karua: Mr. Vice-Chairman. Sir, I am proposing that Articles 175-178 be deleted.

![r. Vice-Chairman: Who seconds?

An hon. Vlember: seconded.
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NIr. Vice-Chairman: That Motion is carried. Articles 175-178 stand deleted.

(Articles 175, 176, 177 and 178 deleted)

(Ofice of Prime Minister abolished)

CABTNET ND Drpurv Mlltsrr,ns

Mr. Vice-Chairman: Hon. Members, Article 179 provides as follows:-
(1) The Cabinet shali consist of-
(a) the Prime Minister;
(b) the Deputy Prime Minister;
(c) not fewer than fifteen and not more than twenty are

Ministers; and

The Vice-Chairman: Lr sub-Article (1), we delete parts (a) and (b).

(Article 197(l )(a & b) deleted)

Ms. Karua : --( offrecord)

Mr. Vice-Chairman: You will suggest that once we have gone through the whole

Article.

Hon. Members, let us go step by step. Article (1)(c) is amended to provide for a fixed

number of 25 Ministers, and not more than 25; and the Attomey-General, who shall be an

ex-fficio Member.

Ms. Karua: Mr. Vice-Chairman, Sir, we need to confirm with your pemrission whether

in a presidential system, the Attorney-General becomes a Member of the Cabinet. I am

saying that because, even in our curent system, he was never a lVlember of the Cabinet

until amendments to the Constitution were effected, because it is assumed that all civil
servants are at the disposal of the Government, whenever they are needed. So, we need to

know this very clearly, so that we do not make the Office of the Anomey-Generai part of
the political establishment.

The Assistant Minister for East African Co-operation (Mr. Munya): N{r. Vice-
Chairman, Sir, i:: a presidential system where the Cabinet is from outside Parliament, the

Attomey-Generai is a cabinet Minister. Janet Linor was a Cabinet Minister in Clinton's

Cabinet. The Attorney-General is a Cabinet Member because there is no Minister for
Justice in the USA. It is the Attomey-General.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Maisserry): Mr
Vice-Chairman, Sir, I think hon. Ivlunya has a point. If we are talking--
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Ms. Karua :--(Off-record)

(Sereral hon. Members spoke olf-record)

Mr. Vice-Chairman: Is that adopted?

llon. Members: Yesl

NIr. Vice-Chairman: Can we then have someone proposing adoption of Article I 79( 1 )
with that variation?

Mr. Kioni: Mr. Chainnan. Sir. if we say "not fewer than 15 and not more than 25,
including the Attorney-General" it means that the Attomey-General takes one of the slots
of the lvlinisters. So, in essence. what we will have allowed is 2.1 Ministers. I would have
proposed that we have "not fewer than 15 and not more than 25 other Ministers', and then
have part (d), allowing the Anorney-General to be part ofthe Cabinet.

Mr. Vice Chairman: Okayl Can I get a seconder lor adoption of that arnendment?

)Is. Karua: seconded.

Mr. Vice-Chairman: Is
amendment carried?

question lor adoption ol Article 179 with N{r. Kioni's

Hon. Members: Yes, NIr. Chairman, Sir.

(Clause 179 as amended agreed to)

Mr. Vice-Chairman: Now. when you look at---

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, we have just deleted
"the Prime Minister" and "the Deputy Prime Minister" but we are saying ..the Cabinet
shall consist of the President, the Deputy President and not fewer that l5 and not more
than 25 other lvlinisters, including the Attomey-General".

Mr. Vice-Chairman: Hon. Orengo, can you, please, propose something that can take us
tbrward.
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Mr. Vice-Chairman: Hon. Iv{emben, when you look at the rest of Article lj9(2), (3),
(6) and ( 10), you will see that they make reference to the Prime Minister.

Ms. Odhiambo: Mr. Vice-Chairman, Sir. I aEee with you that the sub-Articles you have
referred to make reltrence to the Prime Minister but, so that we do not lose what the
Prime lvlinister was supposed to do. which should be done by someone else, we need to
look at them.

Mr. Vice-Chairman: You have cut me shot. I was going to suggest that someone looks
at all those sections, in terms of the principles we adopted on the Presidential system -
principles like Ministers being from outside Parliament, and being vetted by Parliament,
and then propose an amendment to all those sections.

Oh, the drafters have already made some suggestions. Perhaps we should look at them
together. This docrmefi has been circulated. Look at Anicle 175 on page 19 of the
document that was circulated to you. It is titied "Cabinet". If you are there, let us go over
it together. If you are armed with that document, after hon. Mr.rnya seeks clarification, we
will move on and look at those suggestions together.

The Assistant Minister for East African Co-operation (Mr. Munya): Iv{r. Vice-
Chairrnan, Sir, I just wanted to ask: Since we have decided that the Cabinet will be
coming from outside Parliament - I said that I was opposed to that decision - why are we
contiauing referring to them as Ministers? I thought we needed to get the appropriate
description. They are supposed to be secretaries. They are not supposed to be Ministers
any more. Ttrey are now secretaries.

Mr. Vice-Chairman: Can you make a proposal that we can consider, N{r. Munya?

Substitution of "Minister" with "Secretarv"

The Assistant Minister for East African Co-operation (lvlr. Munya): Mr. Vice-
Chairman, Sir, I propose that wherever the term "Minister" appears in this draft
constitution be deleted and replaced with the term "Secretary".

Mr, Vice-Chairman: We could also consider "killing" Permanent Secretaries.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, I have a
different view. Let us look at what obtahs within our sub-region aad the region. Even in
Nigeria" where they have a pure presidential system, the Ministers are called "Ministers".
In Tanzani4 there are Ministers. We shou.ld be tandem with the East African Community,
where we are members of the same organization. Let us.just call them "Ministers". I do
not see any problem.

The Assistant Minister for East African Co-operation (ivfr. Nlunya): No, we cannot
call them lvlinisters.
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Ms. Karua: \,1r. Vice-Chairman, Sir, that will leave us with 27 lvlinisters. If we are htent
of having 25 lvlinisters as the upper limit, tet us say "the President and the Deput--v

President; znd not fewer than 15 and not more than 23 other Ministers" to come to the

total of 25 Ministers. Otherwise, they will be 27 Ministers. We are moving towards a
bloated Cabinet.

Mr. Vice-Chairman: Then move that amendment, b.ingrng together all those

amendments.

Ms. Karua: Ivlr. Vice-Chairman, Sir, I beg to move:-

THAT, Article 179(1) be amended to read as tbllows:-

" 171 .( 1)The Cabinet shall consist of-
(a) the President;
(b) the Deputy President; and,
(c) not fewer than l5 and not more than 23 other Nlinisters."

An hon. Nlember: What about the Attomey-General?

IVIs, Karua: lvlr. Vice-Chairman, Sir, the President can have even a Minister for Justice

and leave the Attorney-General out there.

The Minister for Lands (N,lr. Orengo): Mr. Vice-Chairman, Sir, since we have the

Aftomey-General, whose job description is that principle legal advisor to the

Government, and all the people who have been appointed are not politicians. we would

not want the President create another Ministry as it were, responsible for matters of
justice. That would not be proper. I think the Attorney-General should be included in the

23 Ministers. We can either have the Attomey-General or we do not have.

The other formulation is that we do not mention the Attomey-General and then the

President can choose freehand, but so long as we have mentioned him---

A lot of people who have been il Govemment are Ministers. Sometimes there are

conflicts that emerge, which should not be brought here. The most important thing is that

the Attomey-General should be part of the Cabinet.

Mr. Vice-Chairman: So, are we saying ''23 other Ministers, including the Attorny-
General? Really, this is not a contentious issue. We need to move forward. Is it carried?

llr. Vice-Chairman: That is carried!

(Article 171(l) as amended agreed to)
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The Minister for Foreign Affairs (lvfr. Wetangula): Why not?

The Assistant Minister for East African Co-operation (Mr. Munya): They are

secretaries!

The Assistant Minister for Water and Irrigation (Mr. Kiunjuiri): Ntlr. Vice-Chairman'

Sir, I also believe that, now that we are going to have a presidential system, even the

costs of retainilg both the Minister and Permanent Secretary should be cut. one of those

offices must be abolished. The rational is that since the President will be appointing his

Cabinet from outside Parliament, he will be appoint professionals, who will be CEOs of
the Ministries. One will be there full time. I have had opportunities to attend conferences

in countries with presidential system of govemance, and I know that Cabinet Ministers
are the CEOs of their Ministries. The situation there is not like ours, where you find an

educationist being appointed to head the Ministry of Energy. That is what we are

assuming - that the President will have Cabinet Ministers are CEOs of the various

Ministries.

The Deputy Prime Minister and Minister for Finance (lvlr. Kenyatta): We need to still
be able to distinguish the different roles that are played by Ministers and PSs. Because

there are still policy issues brought to Cabinet, but there are also administrative issues

that pertain to individuai Ministries. We need not to destabilize the sfuctures that we

have because to say that we have brought in an Economist and then say that he is also

responsible for the day to day administration, you are actually taking away from him the

role that he is supposed to be doing.

Ms. Karua: Change means moving from where you are standing. It is not going to be the

same and it is a little difficult for us to contigure. Yes, the Minister has gone back to

Parliament where they belong. These are civil seryants. So, where there is a secretary.

there will be deputy and a senior deputy. Even in a company, the CEO is responsible for

policy. wl1y Naikuni is able to go and sit in the police reforms is because although he is

the CEO, he has so many other assistants that he even has time to go and drive another

process. There will be no destabilization. Let us thirlk outside the box.

The Minister for Agriculture (Mr. Samoei): I do not mind whether they are called

Ministers or Secretaries, but the issue here is that we must abolish the office of the

Minister because practically, even in my own Ministry, there is usually a conllict
between what I do as a Minister and what is done by the PS and it just depends on

goodwill if you can perform as a Minister because the real rmling of the Ministr.v is in
the hands of the PS. This Minister was just an imposition. Practically, it is not cost

etTective to run two offices one of a Nlinister and one of a PS, especially that both of
them. are going to be civil servants. So, the office of the Minister should be abolished and

the office ofthe PS should now be recognized as it is in the constitutirn that they will be

responsible for running the Ministries. What can be done to cure what hon. Kenyatta has

said, even in my own Ministry, we have a senior deputy secretary, who is in charge of
administration. We have one who is in charge of policy. We have others who are in
charge of the various departments, but they are all answerable to the PS. Let the PS in my
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Ministry have agricultural expertise and let the administration be given to one of the
deputies to run it. But let us professionalize the Ministries. Let us abolish this thing about
the lvlinister and install the PS as the CEO and let the ball end rhere.

Mr. Chairman: I agree with both and I do not rhink they are mutual exclusive. There is
still going to be a Cabi-net and in the US, they are called Cabinet Secretaries or even in
the UK, which is a Parliamentary system. But we have to differentiate between Cabinet
Members and Civil Servants. So, to call Cabinet Ministers or cabinet secretaries civil
servants might not be totally accurate. We need to differentiate between the two.

Mr. Kioni: l just want to pick it up from where the Chair left. We have a set of officers in
the Ministries appointed by the PSC and we have provided fbr the PSC and the way it is
supposed to go about its business and then we have political appoinrees. If we are looking
at the PSC, which must run and will run in whichever governrnent is in power. it is
important to tr,v as much as we can to have some thin line between the two, so that the
civil service does not quite operate within just the political thinking of the govemment in
power at a given time.

The Minister for Higher Education (Dr. Kosgei): I would like to think out of the box as
my sister Ms. Karua says. But I do not know ol any country which does not a permanent
civil service, whatever they call it. The whole point of having that line of civil servants is
for continuity. Every ten years, if we are lucky, we will have a new government, but we
need to have the civil servants who have to have a boss in the Ministr.v. I just do not see
how see how it can work. The Americans that you are talking about a.lso have a civil
service and the British have a civil service. Their PSs are called Permanent Under
Secretaries. I really just want to think out of the box, but I want my sister to persuade me
as to how we are going to work.

The Minister for Foreign Affairs (lvIr. Wetangula): I want ro urge ourselves to avoid
this rejectionist philosophy that because we are writing a constitution, everyrhing that has
been there is bad even a name. Even the America that we so gravely quote all the time, as
Dr. Kosgei says, has a civil service. When President Obama leaves, he will leave with
Hillary Clinton and Johnny Carson and the civil service will remain there. Whether we
are now appointing Cabinet from outside or not, they are people appointed through a
political agenda of the presidenr who is elected and wiii leave when the president leaves.
We should have a Cabinet, the Ministers should be Ministers in tandem with what goes
on in the whole of Afiica. It looks so awkward for Kenya to fum up in a meeting, every
country has a Minister and Kenya says that we have Senior Secretary. It does not just
make sense.

Mn Vice-Chairman: Let me just clarify that listening to the proposal, r.eally it is not
about getting rid of the civil seivice. It is actually harmonizing it. If you are going to have
a CEO running a Ministr,v from outside Parliament, -v-ou will still have the bureaucracv
but the bweaucracy thetr changes.
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The Assistant Minister for East African Community (Mr. lvlunya): My point is that

liae that you have taken. I do not know why people are concluding that we are abolishing

the civil service. We are following the pure presidential sysem and the best example of
the pure presidential system is the USA where cabinet Ministers do not come ftom

Parlirment and therefore, they are not politicians. They are technocrats qualified in the

various jobs that they are given and that is why they are called sectetaries. That is what

we are proposing, the renaming of the new Cabinet to be Secretaries. That is why, to

show the difference from the Cabinet Ministers that we had to the Cabinet Ministers that

we will have now, we will have to renarne them because we do not want to re-confiise

them with the politicians. These are technical people appointed for their expertise in those

fields that they are handling. Secondly, we are merging the previous Cabinet which was

for politicians, there was a sepiuation between the office of the PS and the office of the

Minister. The office of the Minister was dealing with policy while the office of the PS

was dealing with the day to day running of the Ministry. We are merging the two because

the Cabinet Minister who is being appoiated now is a civil servant and he has no political
bushess of going to rallies and going to Parliament. So, he will be in charge of policy

and of running the Ministry. So, when he is dealing with policy, that is when they sit in
the Cabinet to formulate policy with the president, but the day to day running of the

Ministry, he has deputies to assist him in running the Ministry. Any other formulation
will be confusing and he wouid rather retain the Members of Pariiament in the Ministries

ifthere will be no change.

The Minister for Tourism (Mr. Balala): Ir{r' Vice-Chairman, Sir, you have igrrored my

haad lor a long time. I have seen in other countries, for instance, France and Spain, they

have Parliament systems but their Ministers come from outside Parliament and they have

this small Cabinet of about 15 to 20 Ministers with big titles, namely, the Minister for
Trade, Tourism and Imovation. Then they have deputies who are called secretaries who

are responsible for specific jurisdiction or responsibilities of those big Minisries. Then

we have that overall Minister, but their title is Ministers. The others are deputies who are

called Secretaries and they still have a structure that manages the day to day affairs of the

office. But also the Minister has a Cabinet they called a five man cabiaet which ru:r the

affairs of the entte Ministry.

Mr, Vice-Chairman: This issue is not such a big thing. I want us to move forward' Ms'
Karua, please take us to the conclusion of this matter.

Ms. Karua: I seek to convilce Dr. Kosgei and the others. I want us to just check what

happens here so that you can see the civil service will be unaffected. over the last 15 to

2O years, PSs have been dropped and appointed anyhow every time there is an election

change. That does not kill the civil service. ln fact, PSs have been s6ming in with

Ministers dnd leaving at will. Therefore, the real civil service even in Kenya that sustains

is below the PS from the Senior Deputy Secretarv. Therefore, let us not be afraid of
change. A CEO can come in, in a company and he can be removed any time and a new

on6 fut and that company does not go dovn. So, our new person, just like has been said

by hon. Muny4 his name or her name will change to Secretary. It will help us to change

our mind set so that this t'ear that we have is excised and so that the public also knows
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that the Ministers are gone and the incomilg crop will not behave the way the Ministers
behave. They w'ill know they are a working team. They will stop expandi:rg like an
umbrella. I am theretbre, proposing that we change the name.

Mr. Chairman: Can we agree on this. I think this is being made an issue by t hose who
want to have NtPs still holding lvlinistries. Really this is not an issue. We wiil definitely
have a Cabinet not of civil servant because the civil service has to be none politicai. The
cabinet Secretaries are political appointees who come with an administration and go with
it to enforce a political agenda. whether we call them Ministers or secretaries is
irrelevant. If we call them Ministers, I have no problem and if we call them secretaries, I
have no problem. Can I get a proposer so that we move forward? We have a lot ol work
ladies and gentlemen. Hon. Munya we have very critical decisions to make other than the
name of the Cabrnet lvlirusters.

The Minister for Lands (Mr. Orengo): I think we are going to get a lot of confusion. We
are going to deal with principle secrelaries and now we are going to have secretaries. I
think really, by whichever name, Iet us have them called Ministers and I have so moved.

Mr. Chairman: Can I get a seconder to that? Hon. Musila- can you second that?
The Assistant Minister, Ministry of State for Defence (Mr. Musila): I second that they
be calied Ministers.

Mr. Chairman: Can that be carried?

NIs. Karua: No! I have a counter proposal. They be called Cabinet Secretaries. I need a
seconder

Mr. Chairman: Seconded by Munya. Surely, the name ofthat office cannot be holding-

The Assistant Minister for East African Community (l\4r. Munya): I am seconding
this fundamental change of Ministers to Cabinet Secretaries.

VIr. Chairman: Is that proposal carried?

IIon. Members: Nol

IIon. Members: Yes.

Mr. Chairman: Then I rule that we bracket this matter until we have handled transitional
mechanisms so that we can move fbrward.

Nlr. Vice-Chairman: Is Cabinet Secretarv carried?

Hon. llembers: Yes.
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Mr. Vice-Chairnan: We will record the objections of Ms. Odhiambo, hon. Wetaagula
and hon. Musila.

Mr. Chairman: Ladies and gentlemen, we can take this decision when we are handling
the transition matters. Let us move forward.

Mr. Vice-Chairman: We are looking at the document that was prepared for us by our
drafting team. Can we please have some order? Ms. Odhiambo, you are becoming
disorderlyl We are going to Article 175 and we are using the document prepared by the

drafting team which has already prepared changes that we had discussed earlier.

Mr. Vice-Chairman: The President with the approval of the majority of the members of
the National Assembly. If the National Assembly supported by a vote of more than 50 per
cent of its members passes a Motion of no confidence in a Member of the Cabinet the

President shall remove that hon. Member. The President shall not appoint:
(a) A Member of Parliament to the office of lvlinister, Cabinet Secretary or Deputy Minister.

Each person appointed as Minister or deputy Minister assumes office by swearing or
affirming faith-firlness to the people and republic of Kenya and obedience to the

Constitution in accordance with the fourth schedule before the Speaker and Members of
Parliament. They may resign by delivering a written statement of resignation to the

President and continues in office until the person dies, resigls or is dismissed from office
or until the next person appointed to that office, following a general election for
Parliament assumes offi ce.

(b)
Mr. Chachu: Why should they swear in before the speaker? We need to chauge that.

Mr. Vice-Chairman: Ale you proposing an amendment?

Mr. Chachu: Yes. I think it should be changed.

Mr. Vice-Chairman: Mention the specific Articles. Can we go one by one. 175(1), is

that carried?

Hon. Members: Yes.

Mr. Vice-Chairman: is 175(2) is that carried?

Ms. Karua: I am suggesting that this is not in consonant with the presidential system'

Remember Parliament has more powers than the Parliamentary one. Therefore, if they are

dissatisfied with any office and the President is not acting, they will be able to hold him
in either budget allocation or any other. So, this is unnecessary. I move to delete.

Mr. Kazungu seconded.

)Ir. Vice-Chairman: Is that carried?
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Hon. Nlembers: Yes.

The Nlinister for Tourism (ivlr. Balala): What happens if you have a rogue Minister? He
is not answerable to the people or sensitive to Parliament.

Mr. Vice-Chairman: The buck stops with the President.

The Minister for Agriculture (lvlr. Samoei): We will have a bite by approving. These
people will be vetted by Parliament once they are appointed. it will amount to us
intimidating the Executive to appoint who we want. So, let us remove the vote of no
conJidence.

Mr. Vice-Chairman: Is 2 deleted? Nlotion carried?

Hon. Nlembers: Yes.

Mr. Vice-Chairman: 3, the President shall not appoint a Member of Parliament to the
office of Minister of Deputy Minister. Is that carried?

llon. Nlembers: Yes.

Mr. Vice-Chairman: Each person appointed--

Ms. Odhiambo: I do not know where we provided for the President to appoint a Member
of Parliament but then the hon. Member resigns?

Mr. Vice-Chairman: I have our document of principles. If an MP is appointed to the
Cabinet he relinquishes his Parliamentary seat. So, that should be added as 3(b).

Ms. Odhiambo: I propose that we add 175(i)(b) that once an MP is appointed as a
Minister he relinquishes his seat. I want a seconder for that.

Mrs. Noor: I second that.

Mr. Vice-Chairman: That is carried.

Mrs. Noor: I want to seek a clarit'ication. In number 2 of the broader principles we have
said that the Minister should come ourside Parliamenr. Where is it caprureC here in rhis
Anicle?

Mr. Vice-Chairman: That is what you seconded. You have just seconded the same
ttfng.

NIrs, Noor: Where]

(Laughterl
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Mr. Vice-Chairman: 175(3). Could we move on please to 1 75(4)? Each person

appointed as Minister or Deputy Minister assumes offrce by swearing or afftrming f
faithfinly to the people and republic and obedience to the Constitution in accordance with
the fourth schedule-- That is where you had an issue. NIr. Chachu please go ahead and

make the proposal for amendment.

Mr. Chachu: After the words "constitution should be a period" all the sentences

appearing after that should be deleted. The words to be deleted are: "ln accordance to the

fourth schedule before the speaker and the Member of Parliament."

Mrs. Noor: I have an amendment. I want us to mention " is sweared before the

President".

The Minister for Tourism (Mr. Balala) seconded.

Mr. Vice-Chairman: That is carried. Is the rest in four okay?

The Minister for Foreign Alfain (Mr. Wetangula): Death in office is an accident.

Resignation is a deliberate act. If one chooses to resign it should not even be provided
for. What we should provide for is departr:re from offtce on dismissal. These are

appointees, they can be disappointed by dismissal. We cannot say they leave office when
they die. They are not permanent. They have no security oftenure.

Mr. Vice-Chairman: Each person appointed continues in offrce until?

The Minister for Foreign Affairs (lvIr. Wetangula): Untii they resign or are dismissed'
Mr. Vice-Chairman: Is number II okav?

The Minister for Foreign A-ffairs (N&. Wetangula): That is okay. It does not have to be

stated.

Mr. Vice-Chairman: So, we also delete II?

The Minister for Foreign Affairs (Mr. Wetangu.la): Yes.

Mr. Vice-Chairman: We retain number II. So the amendment there is deletion of "the
person dies." The rest of it stays.

The Minister for Tourism (Mr. Baiata): the wording of number Ii is an issue here

because of the question of election of the presidency and Parliament. Here they are

talking about following a general election for Parliament which we need to correct.

Mr. Vice-Chairman: What do you propose?

The Minister for Tourism (VIr. Balala): I propose general election for the presidency.

Great Rift Valley Lodge 128 Tuesday,26'hJanuary,2010



l{r. Vice-Chairman: Dismissal is there

The tllinister for Tourism (Ivlr. Balala): Here we are saying that the person will depart
the position il the next general election for Parliament. we need to make it consisteni for
presidency?

Nlr. Vice-Chairman: Is that seconded?

The Minister for Justice, National Cohesion and Constitutional A-ffairs (Mr. M
Kilonzo) seconded.

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): I am
reading this thiag quite differently. It seems to me that these people who have been
appointed by the President are Members of Parliament.

Mr. Vice-Chairman: Where are you reading that'7

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): When
you Iook at 175(2) it is flowing and you see the words: "Until the next person appointed,'.

Mr. Vice-Chairmanr 175(2) has been deleted.

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): Then
you should delete Article 4(c)(II).

Mr. Vice-Chairman: We have just changed it to election of the president. It has been
amended.

The Minister for Foreign Affairs (Mr. Wetangula): We did provide that the president
can appoint and dismiss Cabinet. So, why are we providing for the manner in which
cabinet leaves ofEce? It does not make any constitutional sense at all. The president
appoints Cabinet and he can sack them. We leave it there. I think we should say what
Cabinet cur or ca rot do other than how they come in and leave office because they are
appointed and dissappointed by dismissa.t.

Mr. Vice-Chairman:. Are you moving for deletion of (c)?

The Minister for Foreign Affairs (Mr. Wetangula): Yes.

Mr. Vlce-Chairman: And who seconds that.

The Minister for Agriculture (N{r. Samoei) seconded.

-\Ir. Vice.Chairman: ls that carried?

Hon. )Iembers: Yes.
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Mr. Munya: Since we are discussing about exiting Cabinet, can you be appointed to
Cabinet at whatever age even if you are 90 or 1 8?

NIr. Vice-Chairman: I waat a proposal to adopt that Article as arnended.

Mr, Kazungu seconded.

Mr. Vice-Chairman: May we now revert back to the original document. We are moving
back to the revised harmonized draft. We are moving to Article 180, Assignment of
Functions. Ms. Odhiambo, go ahead and propose deletion of ail those Articles and

replacement with a new Article 175.

Ms. Odhiambo: I propose that we delete Article 179(2) to (10) and replace with a new

Article that we have adopted.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M.
Kilonzo) seconded.

Mr. Vice-Chairman: That is carried. Let us go back to Article 180, Assignment of
Functions. We witl ignore references to the Prime Minister. It reads as follows: "To the

extend not inconsistent with any Act of Parliament." Article 180 is relevant in as far as

the President assigns fi.rnctions.

Ms. Karua: I am proposing that we delete Articles 180, 181 and 182 if anything in them

has any bearing on the responsibilities of Cabinet, it should then be recast with t}le system

we have adopted in mind.

Mr. Vice-Chairman: That is carried. Let us move to 183. We will look at the recast

Articles as amended when we look at the complete document. Article 183, Decisions,

Responsibilities and Accountability ofthe Cabinet. The Cabinet shall meet at least once a

month. The quorum at a meeting of the Cabinet shall be half of all the Members of the

Cabinet. A decision by the Cabinet shali be in writing and shall be communicated to the

President. A decision ofthe cabi-net is not valid and shall not be implemented unless it is
siped by the Prime Minister. Let us dea.l with them one by one. The Cabinet shall meet

at least once a month. Is that carried?

Let us go back to the revised document by the expens. Page 20 Decisions,

Responsibilities and Accountability of Cabinet. A decision by the Cabinet shall be in

writing. Members of the Cabinet are accountable collectively and individually to

Parliament. For:
(a) Exerqise oftheir powers and perfomrance of their functions'
(b) The administration and implementation of legislation assigned to them
(c) Ministers and Deputy Ministers and individually accountable to the President for the

exercise of the powers and performance of the firnctions assigned to each of them

respecrively.
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(d) A Minister shall attend a committee of Parliament when required to do so, answer any
question conceming a matter assigned to that Minister.

(e) Ministers of the Cabinet shall act in accordance with the Constirution and provide
Parliament with full and regular reports conceming matren under their control.
176(1) a decision by the Cabinet shall be in writing. Is that carried?

The Minister for Agriculture (lvlr. Samoei): How is the Cabinet supposed to record its
decision?

Mr. Vice.Chairman: Lr writms

The llinister for Agriculture (I1r. Samoei): To who?

Mr. Vice-Chairman: The Cabinet keeps the records. Do you not keep minutes of your
proceedings?

The Minister for Agriculture (Iv{r. Samoei): So, do you want us ro write here that the
minutes of the Cabinet will be kept? That is a procedural thing. We c"nnot write in the
Constitution that so and so will write the minutes and they will be kept in that box. We
are being trivial. Delete that!

rllr. Vice-Chairman: Dr. Kosgei. could you give us some advice here?

The Minister for Higher Education (Dr. Kosgei): We do not have a lot of time but if
you do not communicate them in writing, how do the people in the Ministries know and
they do not attend Cabinet. By the way, I wish I had time to tell you that the fact thar
they are put in writing saved me tlom going to jail, but we do not have time for that. I
really do not see how rhe Permanent Secretanes or the civil servants will acruallv know
what has been decided ar Cabiner meetings.

Mr. Vice-Chairman: Is Article 176(1) carried?

Hon. Members: Yes.

Mr. Vice-Chairman: 2. Ivlembers of the Cabinet are accountable collectivelv and
individually to Parliament. Can I get a proposal to amend?

Hon. llembers: lt is in clause 3.

Mr. Vice-Chairman: So, we delete 2. Ministers and Deputy lvlinisters. Members of the
cabinet are accounlable collectively and individuallv to Parliament tbr the exercise of
their powers and the performance of their fi.mctions, the administration and
implementation of the Iegislation assigned to them.

^}[r. Vice-Chairman: Can we have the views on record?
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lls. Odhiambo: Ivfr. Vice-Chairman, I propose that we amend 176(2) by providing that
members of the cabinet are accountable collectively a:rd individually to the president. (4)

then we leave the (a) and (b).

Mr. Vice-Chairman: But how do you follow deviations made in Parliament? How do

you link that to the Implementation Comminee of Parliament?

Hon. Members: It in (.1).

Mr. Vice-Chairman: Okay. So, can I get a seconder for hon. Odhiambo's motion? Hon.

Balala is seconding. Are we carrying (2) as amended?

Hon. Members: Yes

Mr. Vice-Chairman: (3) "Ministers and deputy ministers are individually accountable to
the president for the exercise of the powers and fi:nctions". However, that is exactly--
So, that is okay. (4) we deleted (2). We only amended "Parliament" and replaced it with
"President" but the rest remained. So, hon. Balala, can you propose deletion of(3)?

The Minister for Tourism (Mr. Balala): Mr. Vice-Chairman (a) is talking about

exercising the powers and performance and (b) is administration and implementation of
the legislation. You see (3) talks about individual accountability to the president, exercise

ofpowers, performance, functions ofeach of them.

Mr. Vice-Chairman: Thank you. Any seconder? We are deleting (3)' Can we just be a

little attentive? You are seconding and hon. Odhiambo is seconding. (4) states:-

"A lvlinister shall attend before Parliament or a committee of Parliament when required to

do so and answer any question conceming a matter assigned to that Minister".
Now, how is this Cabinet taking responsibility before Parliament?

The Minister for Foreign Affairs (lvIr. Wetangula): Mr. Chairman, there are stangers in
the Chamber. You wanted a pwe system. They can go to the committees but not in the

Chamber. They cannot come to Parliament to answer questions.

Mr. Vice-Chairman: As we move on,. guide me on this. It is now 8.30 p.m. After we

complete these two pages which we shor:ld do in the next ten to 15 minutes, do we take a

break or we move on to another chapter? This is because we need to guide them for
dianer.

Mr. Chairman: Or refreshments because there are a number of people who asked for
refieshments and they are wondering whether they can bring a whole paraphernalia or are

we going up there?

Mr. Vice-Chairman: Do we break after these two pages for dinner and then come back?

Hbn. Members: Let us continue.
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tllr. Vice-Chairman: So, do we say we eat dinner at 11 but they bring refreshments?

Hon. Members: Yes.

NIr. Vice-Chairman: Excellent. Let us continue. We need everybody here for decision
making. So, we cannot dinner in shifts. Moving on we are on Clause (4) and we are
linking these cabinet secretaries to Parliament. Hon. Wetangula, you were giving us some
guidance in that direction.

The Iinister for Foreign Affairs (Mr. Wetangula): lr{r. Chairman, I was proposing that
(4) be amended to delete attendance betbre Parliament and leave it to committees. The
lormulation can be found.

Mr. Vice-Chairman: Who seconds? Ms. Karua seconds

The Minister for Tourism (Mr. Balala): What we are saying here is that they can be
answerable to cornmittees but they can also be ex-ofrcio to be addressed by the president
and all the ceremonies.

Mr. Vice-Chairman: Then they will just come as civil servants. Are we adopting (.1) as
amended so that cabinet secretaries will only aftend before committees of the House?
That should be crafted in a manner that captures--- How do they move bills? They do not
move any bills? Let me provide some guidance here. On the question of the linkage
between cabinet secretaries and Parliament, do you want to look at other jurisdictlons aad
see how that happens especially in the US?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, I heard Mrs.
Munga asking you: How do they move Bills? In this structure and you can look ar other
jurisdictions like Nigeria, Ghana and others, it is the majority leader or minority leader
who will then move goverrunent bills in the House depending on who is bringing the
bills. These ministers are total strangers to the House.

Mr. Vice-Chairman: Okay. Thank you for that guidance. iVlay we rhen move on. (4) is
carried.

The Deput"v Prime Minister and Minister for Local Government (Mr. Mudavadi): On
a point of order, Mr. Vice-Chairman. You know we taiked of clauses about originating
bills.

Mr. Vice-Chairman: We will come to the Legislature to look at that.

The Deputy Prime Nlinister and )linister for Local Government (Mr. Ivludavarli):
Okay but I was lookrng in the context of the iltert'ace between the Executive and
Legislature.
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Mr. Vice-Chairman: Can we handle that when we look at legislation? We will look at

the Legislanue and then we can link this. Just note that so that we look at it when we get

to the Legislature.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
Now, one more thing. 176 (4) because I think they are discussing that. It states:- "A
Minister shall attend before a committee of Parliament when required to do so and

answer any question concerning a matter assigned to that Minister". I was suggesting

that in (4), the wording can be improved because you have been raising an issue about the

element of accountability and what have you and (4) in my view, does not quite capture

it. So, I do not know how we can blend 176 (b) *ith (4) because then you tend to really

bring out the fact that you can interrogate that committee.

Mr. Vice Chairman: Make that motion so that we can have it formally

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):

Mr. Vice-Chairman, I would like to propose that Article 176(4) be strenghened so that

we can clearly bring out the fact that the issue is not just to discuss and answer a question

about a matter but to reaily get the committee of Par.liament to interrogate that Minister to

strengthen accountability.

Mr, Vice-Chairman: Who seconds that? Mr. M. Kilonzo, Minister for Justice, National

Cohesion and Constitutional Affairs seconds that. Is that carried?

Hon. Members: Yes.

Mr. Vice-Chairman: I am moving to (5). Hon. Members, this is a radical shake-up in
the whole system. It reads: "Members of the Cabinet shall (a) act in accordance with the

constitution (b) provide Parliament with firll and regular reports conceming matters under

their control through commiuees". Can I get a proposal for that? Hon. Ms. Odhiambo
proposes and Maj.Gen. Nkaisserry seconds. Is that carried?

Hon. Members: Yes.

Mr. Vice-Chairman: Movilg on, 178 on Conduct of Members of the Cabinet. It states:-

"A member of the cabinet shail (a) avoid any siruation involving a risk of conflict
between the member's private interest and official responsibilities".
I want a proposer to amend 176 as amended. Hon. Ms. Odhiambo proposes and the

Deputy Prime Minister, N{r. Mudavadi seconds. That is carried as amended. 177 has been

deleted in its entirety. 178 states: "A member of cabinet shall avoid any situation

involving a risk of conflict between the member's private interests and offrcial
responsibilities (b) not act in a way that is inconsistent with the member's official
responsibilities (c) not use the member's office, authority of that ofiice or any

information entnrsted to the member to enrich the member or improperly benefit another

person.

2. Each member of cabinet shall comply with the provision set out in Chapter 7.
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3. The members of the cabinet may not hold any other employment or any other public
office durLng their respective terms of office.
Hon. Samoei proposes adoption aad hon. Balala seconds. Is that carried?

Hon. Nlembers: Yes.

Mr. Vice-Chairman: Now, we jump to Article 18.1 of our main document. 'fhis is
because everything else above 18,1 is what we have been looking at as amended, our
drafters had already done the adjustments. They have not worked on the other bit. So, we
move to the Secretary to the Cabinet on 184. It states:- "There is established the office of
the Secretary to the Cabinet. The Office of the Secr4tary to the Cabinet shall be an office
in the public service. The Secretary to the Cabinet shall be appointed aad dismissed by
the President. The Secretary of the Cabiner shall be dismissed by the President. The
Secretary to the Cabinet shall have charge of the Cabinet offrce, be responsible---". Can I
hear Mr. Orengo recommend that amendment?

The Minister for Lands (lvlr. Orengo): NIr. Vice-ChairmarL i am saying that 184(3), we
can collapse (a) and (b). The Secretary to the Cabinet and maybe removed by the
President.

Mrs. Odhiambo: Yes, with a rider. The rider is that it has "the appointment" and that is
why I am wondering how we are pufting in the dismissal. The appoi:rtment must be
approved by the National Assembly. l stand guided and the reason for this is that we said
that every constitutional office must be vetted by the National Assembly.

Ms. Odhiambo: So. it basicailv follows?

NIr. Vice-Chairman: Yes.

Ms. Odhiambo: Ald we had said that either we provide it this way or through an
omnibus clause.

Mr. Vice-Chairman: Then bring up that omnibus clause already. We have that omnibus
clause already.

Ms. Odhiambo: Could i request that by the end of night, the dra{Ier could tell us where
that omnibus clause is because it keeps coming up?

Mr. Vice-Chairman: Could we get that omnibus clause on Parliament vetting and
approving all constirutionai offices?

NIs. Odhiambo: Then ir: that case, I second the proposal by hon. Orengo

Mr. Vice-Chairman: Thank you. Is that carried?
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Hon. Nlembers: Yes.

Mr. Chairman: Before you carry it, i thhk it might be better to leave that to a Statute so

that it does not cover constitutional office and it does not require vetting. This is because

surely the President should have the free way without even going through Parliament to
get his staff in his office.

The Minister for Agriculture (N'lr. Samoei): Mr. Vice-Chairman, I propose that these

issues of Secretary to the Cabinet or even the principai secretaries, they should not be

here. Once we are vening the---

Mr. Vice-Chairman: Propose that Articles 184, 185 and 186 be deleted?

The Minister for Agriculture (Mr. Samoei): N4r. Vice-Chairman, I propose that Articles

184, 185 and 186 be deleted in its etrtirety.

Hon. Members: Yes.

Mr. Vice-Chairman: Will be provided for in al Act of Parliament' Do you want us to

have a clause to say that?

llon. Members: Then they will become constitutional offices.

The Assistant Minister for Water and lrrigation (Mr. Kiunjuri): VIr. Vice-Chairman,

we are guided by Dr. Kosgei on what you said about keeping of the records. The cabinet

must keep its records. A person who is keeping the records of the Cabinet should not be

provided for.

flon. Nlembers: Ni karani wa Raisl

The Vice-Chairman: Can we move on please? Article 187 states: "There is established

the office of the Attomey-General. Is that carried?

flon. Nlembers: Yes.

The Vice-Chairman: "The Attorney-General shall be appointed by the President with

approval ofthe National Assembly". Is that carried?

Hon. llembers: Yes.

MIr. Vice-Chairman: "The qualifications for appointrnent of the Attomey-General are

the same as for the appointrnent to the office of the ChiefJustice". Is that carried?
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Hon. Ilembers: Yes

Mr. Vice-Chairman: "The Attomey-General shall be the principal legal advisor to the
national government and shall be responsible tbr (a) drawing, perusing and
recommending approval or otherwise of such agreements, contracts, treaties, conventions
and documents by wharever name called to which-''. So, can you please propose an
amendment to (4)?

Ms. Karua: il,lr. Vice-Chairman. I propose amendment to Clause 4 by putting fu1l stop
after the word "the principal adviser to government".

Mr. Vice.Chairman: Hon. Kenvatta seconds. Is that carried?

Hon. Nlembers: Yes

Mr. Vice-Chairman: Clause 4
"national". It is carried. (5) states:-

stops at Government with deletion of the word

"The Attorney-General shall have authority with leave of the court to appear as a friend
of the court in any civil proceedings to which the National .A.ssembly--- The Anomey-
General shall promote, prorect and uphold the rule of law and defend the public interest,,.
Is 5 carried?

Ms. Karua: Let the work of the Anorney-General be set out

PIr. Vice-Chairman: So, if 5 carried?

Hon. Members: Yes.

Mr. Vice-Chairman: 6 states: "The Attomey-General shall promote, protect and uphold
the rule of law and defend the public". Is that carried?

Hon. Members: Yes.

Mr. Vice-Chairman: "The powers of the Attomey-General may be exercised in person
by subordinate oflicers acting in accordance with (?)". Is that carried?

Hon. Ilembers: Yes.

Mr. Vice-Chairman: "The Attomey-General shail not be under the direction or control
olany personal authorit_v in the exercise of the functions of the office". Is that carried?

Hon. Nlembers: Yes

VIr. Vice-Chairman: ''The .A.rtomey-General shall hold office for a term of eight years
and shall not be--- .
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Hon. Members: Let us go back to 8.

Mr. Vice-Chairman: Okay. Let me hear any proposai to amend 8.

Mr. Kioni: lvlr. Vice-Chairman, I propose the deletion of 77(8).

Mr. Vice-Chairman: Hon. Balala seconds. Is that carried?

Hon. Members: Yes.

Mr. Ethuro: Mr. Vice-Chairman, I propose that the Attomey-General has five years so

that the President can come with his Attorney-General and eligible for reappoinElent.

Mr, Vice-Chairman: Any seconder for that? Hon. Balaia seconds. Let us move to hon.

Kenyatta.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Ivlr. Vice-
Chairman, we have taken care of that when we said the Cabinet shali consist of the

Attomey-General and we have also taken care of how Ministers are appointed and

dismissed.

Mr. Vice-Chairman: So, we remove 9?

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Yes, it is not
relevant.

Mr. Vice-Chairman: Propose deletion of 9?

The Deputy Prime Minister and Minister for Finance (lvlr. Kenyatta): I propose

deletion because the President should be able to appoint and hre his Attomey-General.

The Assistant Minister for Defence (Maj-Gen. Nkaisserry): As it stands now, vou
cannot have an AP station anywhere in the country because really they have no mandate.

They can only arrest if the chieftetls them to do this and progressively the monster called
imperial presidency continues to create an army of its own without really any mandate.

As we speak today, there is no mandate in our laws except there is an Act. But what is

their [aw?

W'Irat I want to propose is that we have to have these organs as per 277.1 will even go

fi-rther a:rd propose if we want to help, because I have nothing against APs, it is only that
I do not know their role. To uplift part 5 bring to (d) and make it other policing services
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where you can group all these: KWS, Forest Service guards, and if you want to put Aps
there I have no problem. The altemative is we can have a police service with the regular
police, with the CID. the GSU, the APs and the ASTU. This is now if you want to put
them like the Armed Forces because I thilk that is an area you people want to go. But we
cannot have fwo police services in this country because this is going to bring conflict.

ilIr. Vice-Chairman: Dr. Kosgei! The motion as placed by Mr. Ruto is exactly in the
terms ofwhat you have touched on last.

The Minister for Higher education (Dr. Kosgei): I think Maj-General Nkaisserry has
actually said what I wanted to say. There is a bit of suspicion on the Aps because of the
antecedent. There was no recognition for them and I feel that if we 1et them remain
hanging without adding them on the list, the suspicion will remain. That is not to say that
I have the experiences that lvlr. M. Kilonzo has with APs. I have exactly the opposite as a
matter of fact. I do not know where we place the GSU because I have found them more
useful than the APs. So, that is my experience. The APs are all over the country, they are
doing a fine job, there is conllict as we keep saying because there has been no way in
which they have been recognized as being legitimate in the system. Therefore, we should
add them on that list if under one comma:rd with the police or whatever but they have to
be there so that the suspicion is removed.

NIr. Vice-Chairman: Okay Mr. Ruto! Poiat of order first!

The lVlinister for Lands (Mr. Orengo): I thought Mr. M. Kilonzo read to us the
structues in South Africa and Germany. what he denied us are the specific provisions in
Germany. Does it give a blanket provision for the creation of defence forces and the
police aad other services or it is limited? i am just talking about the two examples he
gave.

The Minister for Agriculture (Mr. Samoei): I think we need to move forward. I do not
think anybody here is denying the existence of the AP. I do not think anybody here is
saying the AP should be deleted or anything untoward done to them. I think what we are
trying to do here is, we need to recognize this process. We have said here cleariy that
they need to submit to civilian authority. I think for the del'ence forces, their chain of
command is clear and their mandate is clear; to defend our territorial boundaries. For all
forms ofpolice, because they are forces that deal with security within the countv, and we
have had issues with the police, that is why we are talking of reforming the police. We
must agree on at least the basics. That one,. there must be a Police Service Commission
with civilians in there to provide for how they wiil operate and to provide an interface
befween the populace and the force. These people can hire the Inspector-General of the
police. I do not mind if we are going to say iet the AP exist, let the other police
formations exist, but let all of them be under one lnspector-General of police. That will
be fine so that in legislation, we can then provide. if need be, for the individqal
formations including the police, rhe tratfic police. including all the other formarions.
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The Minister for Tourism (NIr. Balala): lvloving forward, I want to second the motion
which was provided by lvft. Ruto.

Mr. Vice-Chairman: Which has been seconded!

The Minister for Tourism (NIr. Balala): But with the same structure of the lnspector-
General with the formations of other policing.

Mr. Vice-Chairman: Mr. Orengo did you have further information or you requested for
fi.rther information? As we wait for this information, I just want remind us that we have
three two motions. We have one by Mr. Kenyatta which was to delete the Article 277 (l)
and (2) and merge the rest of that Article with 27 6. That motion is properly on the floor it
was moved, it was seconded, we have debated it.

Then there is the counter motion by Mr. Ruto, which is to retain that structue as

proposed with amendments that the Kenya Police Service be structured in the same
manner as the Kenya Defence Forces where various formations of the police force are
placed under a single command, which has also been properly recorded. We need to
make a choice between those Nvo motions.

The Assistant Minister for Water and Inigation (Mr. Kiunj uri): First of all Ms Karua
amended (c) where it reads now "Kenya Police and Administration--"

Mr. Vice-Chairman: Her proposa.l is merged in the--

The Assistant Minister for Water and lrrigation (Mr. Kiunjuri): But what I want to
say, the way you have placed it is that, it is the Kenya Police Service when it should be

Kenya Poiice and Administration Police.

Mr. Vice-Chairman: But the prhciple is essentially the motion by Mr. Ruto.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): That is the area of
conllict, Chair. Not the details. We will get into those details Mr. Ki"nj*i.Mr. Orengo
has the floor.

Mr. Vice-Chairman: Mr. Orengo for your iaformation the1, are mentioned in 288

The Minister for Lands (Mr. Orengo): That is what I am saying. You can look for a
generic name, and use that name under the Kenya Police Service. Then part 2, you can
create 280 Sub-Article 5 or a substantive .Article saying the Kenya Police Service,
whatever generic name you use shall consist of the trafFrc police, the CID--

t Loud consultations.)
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Nlr. Vice-Chairman: Order! Let us listen to this.

The llinister for Lands (lv{r. Orengo): That is one of the complaints. Mr. lVludavadi
cited a case here.

lVIr. Vice-Chairman: Mr. Ruto let us listen to rhis. We need to make a decision here.

The Minister for Lands (Mr. Orengo): The CID with some people in Govemment
raided KTli and the Police Commissioner said he had nothing to do with it because there
was no unified command. So I am saying when it comes to issues of policing, let us have
a generic name and mention them because when we go to court, a lot of the CID are not
doing their work because they were completely emasculated particularly under the
previous Police Commissioner. The Police Commissioner decided what that forrnation
has to do. So we want to create some synergies between all these forces and then they can
become even the Kenya Intemal Security Forces or the Public Safefy Police. I think that
is borrowed from South A-frica. They use the title "public safety" and then they have
those names.

Fiaally, I want to say that the formation of the AP, the motivating factor was that the
chief had Executive authoritv. You know actually there was forced Iabour aad for this
they needed a force. In t'act there was a time when this was being debated when we were
trying to arnend the Chief s Authority Act. Even the PCs were saying in order to enforce
their lawd-rl orders; it has to come out as an order from a chief. That is the history and
finally, under the police structure if they arrest you for anything, there must be an entry in
the Occurrence Book. Evidence must be reported in a certain way. I want to say in a
petirion I was doing in Westem Province, it was to succeed if the police had been in
command, but the APs, everything that is recorded did not fall under the auspices of the
APs and if you Iook at the APs Act even now it does not explain in length as opposed to
the Kenya Police what are their core duties, their relation to the general police.

Something else that Mr. Kenyatta said and indeed I support him, there is this thing called
national interest. Like the Americans will tell you, they went to Afghanistan to secwe
American national interests. I think you need some broad objective saying that one of the
objects of the security organs is to secure the nationai interests and this is a theory in
govemance, a political theory, and it exists in many countries, which the dury ol the
security forces is to secure national interest. Under (c), I am slue we can have a generic
name, either the Kenya Intemal Security Services or the Kenya Public Safety Services
and then under (2) you dig in the question of protecting national interests and then when
you go beyond, you define which ones those are.

Mr. Vice-Chairman: Like it has been done for the National Defence Forces in Article
280.Mr. Kenyatta for purposes of compromise, for purposds of moving to the middle,
would you withdraw your motion so that we focus on Mr. Ruto's motion?
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The Deputy Prime Minister and Nlinister for Finance (lvfu. Kenyatta): I have no

problem. But I want this put on record.

NIr. Vice-Chairman: Put that on record!

The Deputy Prime Minister and Minister for Finance (lvlr. Kenyatta): I honestly

believe that we are not doing the right thing and I just want to say that in the interest of
compromise, yes, I will withdraw but i want to object. I do not believe that in this

Constitution we should be dealing with strucrures. We should leave that to Statutes and I
want to maintain that position.

Mr. Vice-Chairman: Thank you, you can object after the mongrel is bom, it is not bom
yet. Now please give us the information and then we need to make a decision on this.

The Minister for Justice, National Cohesion and Constitutional A-ffairs (Mr. M.

Kilonzo): Let me start with South Africa, titte (2) Police Section 205,206 refer to 7, refer

to even municipal police services, their establishment leave alone the national police. The

German one, Article 87 (a) starts with Armed Forces, their establishment, then the

administration of the armed forces, it goes on to refer to the police forces themselves and

also federal border guards ard then fiuther on Article 115 (a) it makes specific references

to the state defence also using the police. So what Mr. Orengo is saying is right.

The Gemran one is very elaborate on this. The South African one is; title one chapter 7

says the defence force must be structured and managed as a disciplined military force.

Mr. Vice-Chairman: But it does not break it down? Can you pass this paper to N4r.

Kenyatta please just for his information. Now lbr purposes of moving forward I want to

request a motion, your motion has been varied severally especially with f,rther
amendments by Mr. Orengo. Mr. Orengo would you offer to move that motion attracting

all the composites. Mr. Orengo pleasel We are crafting somethiag uniquely Kenyan. The

German that is more explicit that is what he said. Let us move forward. Order! We are

making progress, one motion has pulled off the floor, we have one motion by Mr. Ruto. It
has been modified by Mr. Orengo. Can we have some order please! We are building a

compromise and a compromise will include modifications. I want a motion that can bring

us together.

Yes Please Mr. Ruto !

Mr. Ruto: I want that to propose that (C) be reversed to read the Kenya Adminisfation
and Police Sewices or alternatively the Kenya Intemal Security Services.

Mr. Vice-Chairman: Then complete that motion. Order please! Let us make a decision

here. Mr. Ruto please make that motion in its entirety.

Mr. Ruto: That we add to 277 I (c) that we re-word it as the Kenya Intemal Securiqv

Services---
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NIr, Vice-Chairman: To be structured in like manner as the National Defence Forces.

Mr. Ruto: Those are details now. Those wiil be details.

Mr. Vice-Chairman: But is that principle. That is the principle I want us to adopt. I want
it seconded. Ms Karua seconds.

Ms. Karua: I second and then we specifu the two below that.

Mr. Vice-Chairman: Is that motion carried? That motion is carried. Let us move
fbrward then. Then that means that when we come to Article 285 sub Article 2-- you had
something on sub Anicle 2. Please pass rhe microphone to Mr. Orengo. you had
something on national interests?

The Minister for Lands (lvlr. Orengo): I wanted a phrase there, it can come in the
beginning, in the middle or the end but one of the objects should be to secure national
interests. That gives the government some leeway if there is a conJlict that is not purely
military or civiiian, that it can use all the military and police formations lor purposes of
securing national interests.

Mr. Vice-Chairman: Mr. Musila Seconded. Is that carried? Can I hear a proposal to
adopt 187 as amended? NIr. Balala proposes and lvls. Karua seconds. is that carried? We
move on.

188- Director of Public Prosecutions. There is established the offrce of the Director of
Public Prosecutions is that carried. The Director of Public Prosecutions shall be
appohted by the president with the approval of the National Assembly is that carried.

Qualifications for appointrnent as Director of Public Prosecutions are the same as for
appointrnent of the judge of the high court. The Director of Public Prosecutions sha.ll
have power to director the lnspector-General of the Kenya Police Service to investigate
any information or allegations of criminal conduct. Is that carried? Can I hear proposal to
amend? N4r. Kioni!

NIr. Kioni: lvlr. Vice-Chairmar I cannor remember what we called that intemal thing

Mr. Vice-Chairman: Kenya National Securiry Service! Can I get a seconder tbr rhat?
Ms. Noor seconds. Is that carried with amendments?

The Minister for Lands (Mr. Orengo): If you taik to the Attorney Cenera.l he will tell
you that although he can direct, that is as far as it goes. The police or whoever is directed
will just ignore because it is just a direction to investigare. Can we put some provisions
that compel the police to carry out such directives and if there no such compulsion, then
it should not be there in the first place?

Mr. Vice-Chairman: Then propose some compulsive provision.
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The Minister for Lands (IvIr. Orengo): I will propose something to the effect that the

hrspector of the Kenya Lrtemal Security Service shall report the result of the

investigation from the date of such a direction.

Mr. Vice-Chairman: Can I get a seconder for that? A provision to compel the Inspector-

General to be accountable.

The Assistant Minister for East African Community (Mr. Munya): I was just

wondering whether if you put provisions for compelling if it is not desirable to have

sepamtion between prosecutorial and investigative powers, because if you say now you

can compel it means that separation is no longer there. I am just asking advice fiom the

senior counsel here.

The Minister for Lands (Mr. Orengo): Like in the US, prosecutors work with the

investigative organs of the Govemment. For example, the FBI is directly under the

Attomey-General but in Kenya we created a situation where these offices are distinct and

separate. It is for that particular reason tlat it is necessary to have that rider. Otherwise

the AG will tell you that every time he gives a directive like that, nothing happens.

Mr. Vice-Chairman: I think that is a good proposal, can we second that? Mr. M.
Kilonzo has seconded. Is that carried? That is carried. Did we get it, Mr. Nyegenye?

Okay we move on. Clause 5:-

"The Director of Public Prosecutions shall exercise state powers of prosecution and may

(a) institute and undertake criminal proceedings against any person before any court other

than a court martiai in respect of offence alleged to have been committed, (b) take over

and contiaue any criminal proceedings commenced in any court other that a court martial.

that have been ir:stituted or undertaken by another person or authority with the

permission of that person of authority and (c) subject to clause 8 disconti-nue any ---"

Is that clause 5 carried?

Ms. Karua: I am just wondering--

Mr. Vice-Chairman:. Yes. Take the microphone and wonder on record.

Ms. Karua: I am just wondering the practice of giving the Director of Public

Prosecutions the right to withdraw proceedings before judgrnent after people have gone

through a hearing. Should we not only allow it before the conclusion of the trial but not

before judpr.ent

NIr. Vice.Chairman: Please propose a very specific amendment.
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lls. Karua: I am proposing that 5 (c) be amended to read subject to clause 8 discontinue
at ary stage before the conclusion of the taking of evidence. Because if we say
conclusion of the trial it could also mean before judgement but we should say before the
evidence is concluded, before the witnesses, the trial is closed.

Mr. Vice-Chairman: I want a seconder to this first before we move on.

Ms. Karua: I waat my colleagues to give me ideas before we ---

Mr. Vice-Chairman: Ler us listen to Mr.Orengo a bit. I will come back to you.

The Assistant Minister Defence (Mr. Musila): I wanted to seek clarification particularly
from the proposer, are these not details contained in the crimina.l procedure code?

Ms. Karua: You see if we put in the constitution, we cannot take it away later. And I
think the intention of writing this is if an accused person (off record).

The Minister for Lands (N4r. Orengo): I think you f,rnd in most cases the courts have
been moving towards not allowing the AG to enter a nolle anyhow, tiey must put a case
before the court. More so they will not allow a nolle to be entered where the case has
gone beyond the conclusion of the prosecution case because you find that the prosecution
is withdrawing the case fearing the consequences of failure.

Mr. Vice-Chairman: Can we look at clause 6. Where discontinuance referred to clause 5
takes place after the defendant has completed the delivery of his or her evidence, the
defendant shall be acquitted.

The Minister for Lands (Mr. Orengo): That is where I was going to.

Mr. Vice-Chairman: Please propose.

The Minister for Lands (Mr. Orengo): I propose that clause 6 be amended to read
subject to clause 8, discontinue at any stage, where discontinuance referred to in clause 5
(c) takes place after the defendant has completed the delivery of his or her det'ence. It
should be on 5 (c).

Mr. Vice-Chairman: Clause 6 is qualifying 5 (c.1.

The Minister for Lands (Mr. Orengo): But I was saying that we must deal with 5 (c)
because it is saying subject to clause 8 discontinue at any stage before judgment is
delivered, i would rather have it the other way that subject to clause 8, discontinue at any
stage before putting the accused person on his defence.

Plr. Vice-Chairman: Look at 6 )vft. Orengo
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The Minister for Lands (Mr. Orengo): But you know 6 comes after the defendant has

completed his or her defence!

Mr. Vice-Chairman: I want a definite amendment so that we ca! move forward.

Ms. Karua: I will explain. I propose that clause 6 be amended to read where

discontinuance referred to in clause 5 (c ) takes place after the close of the prosecution

case, the def'endant shall be acquitted. The import of that will be that if the prosecutor is

withdrawing because he has seen his case will be insufficient, you get away.

Mr. Vice-Chairman: Seconder for that. Mr. Orengo seconds, is that carried?

Thank you. We are movi::g on. Is clause 6 carried?

Clause 7-
"Pariiament may by legislation confer powers of traffication on authorities other than the

Director of Public Prosecution".
Is that carried?
"The DPP may no disconthue a prosecution without the permission of the court".
The powers of the DPP may be exercised in person by subordinates in accordance with
the general--- The DPP shall not require the consent of any person or authoriry for
cornmencement of criminal proceedings and the exercise of his or her powers or

fi.rnctions shall not be under the direction or control of any person or authority. ln
exercise of the powers prescribed by this Article the DPP shall have regard to the public

interests, the inierests of the administration ofjustice, and the need to Prevent and avoid

abuse of the legal process. The DPP shall hold office for a term of 8 years and shall not

be eligible for re-appointment".

Ms. Karua.' (Off record)

Ms. Karua: May I propose that tenwe of the DPP be 6 years.

Mr. Vice-Chairman: Mr. Balala are you seconding? Is that carried? Can we have 5 to

coincide with the Presidential term? Mr. Orengo!

The Minister for Lands (Mr. Orengo): I think it should be not more than two terms. of
four years each. The reason being that the DPP is a professional and if he is doilg hisjob
well, he should be thorougtrly read and if he quits that office there is no other job he can

do. If you look at some of the good prosecutors we have had. When they are pushed out

ofthejob they do not know where to go. But I think four--

Mr. Vice-Chairman: Let us hear N4r. Wetangula and make a decision on this.

The Minister for Foreign Affairs (lvIr. Wetangula): i thought the philosophy behind

giving constitutional recogrrition and protection of the DPP, is to separate the

prosecutorial powers from the AG.'NIy understanding is that the DPP is an office in the
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public service except they are enjoying constiotional prorection. And if the professional
who is hired tbr that job takes his otfice, there should be a provision for retirement other
than what looks like a contract. This is a professional working in Govemment but only
enjoying constitutional protection like the judges.

Mr. Vice-Chairman: So lvlr. Wetangula what are you proposing, the 8 year period?

The Minister for Lands (!1r. Orengo): NIr. Vice-Chairman, I think let us stick to rhe 8

years, because we do it once and it is done.

NIr. Vice-Chairman: With no eligibiliry for re-appointmenr'?

The Minister for Lands (NIr. Orengo): With no eligibility for re-appoinrment.

The Deputy Prime Nlinister and Minister for Local Goverument (lvlr. Mudavadi):
No! Nol N{r. Wetangula. To me you give him 8 straight years and then he gets out.
Because the argument is if we start this renewal process we will fall into the Ringera
arrangement. We will lall into the arrangement of having to approve these guys. So let us
do it once.

The Minister for Foreign Affairs (Mr.Wetangula): That is a depam:re from my
proposai. NIy proposal is that the DPP is an office in the public sen'ice that must have
enqv qualilications and retirement, other than the 8 years. He is only enjoying
constitutional protection by virnre of the work that he does. It is like a judge once
appointed will work unril retirement. That is my proposal.

Mr. Chairman: While I agree with the Minister for Foreign Affairs, this gentleman or
this lady will be at the apex of the profession. In other words he or she would have taken
a long time to reach the DPP's point. To have somebody then stick there for more than 8
years it is not even fair to that line itself. So while I agree with him that he or she will be
like a judge but the difference is as opposed to somebody who has entered judgeship at
40, this one will have gone through thar process for already 20 or so years to reach the
DPPs post. If on the other hand you come straight for contracting then there is no
problem with you getting a contract of 8 years. So whichever I think 8 years is
reasonable.

Mr. Vice-Chairman: A single term of 8 years, can I hear a proposal to-- N{r. Kiunjuri !

The Assistant Minister for East African Communif.v (Mr. Kiunjuri): We are also
assuming that you can be appointed at the age of 65.What is the age? I thought we should
have a clause just like you have for CGS and others whereby you are appointed for a term
of 8 years or 70 years whichever comes first so that you do not have a person appointed
there because you can be appointed at 69 and you are there up to 76.5o that we have the
Iimit whichever comes first, or the age of this whichever comes f-rst.

The )Iinister for Foreign Affairs (NIr. Wetanguia): (o.t' record)
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Mr. Vice-Chairman: I want a solid proposal to move us forward. Can I get a proposal to
take this forward? Ms. Karua help us please!

Ms. Karua: propose that we retain the 8 years one term. That is seconded by who? Mr.
Samoei? Is that carried? The objection is recorded by Mr. Wetangula. Let us move
forward. I want a proposal to adopt 188 as amended. Mr. Samoei, Mr. Kioni seconds!

Hon. DPM seconds! Is that carried? We move on please to 189.

Clause 189- Public Defender. Ms. Odhiambo please propose deletion of the office of
Public Defender.

Ms. Odhiambo: I propose the deletion of the offrce of Public Defender and therefore

deletion of 189 and 190.

Mr. Vice Chairman: No 190 refers to removal and resigrration of the AG and the DPP.

Ms. Odhianbo: Sorry, then only 189 should be deleted.

Mr. Vice-Chairman: Seconder! Mrs.Ngilu seconds. Is that carried?

llon. Members: Even the Attomey-General!

Mr. Vice-Chairman: Okay. Now this is the first; removal and resignation of the DPP.

That should even be the new designation there.

Removal and resi gnation
"190. (1) The Director ofPublic Prosecutions may be removed from ofEce only

on the grounds of-
(a) inability to perform the fi,rnctions ofoffice arising from mental or physical

incapacity;
(b) non-compliance with Chapter Seven;
(c) ba*ruptcy;
(d) ir:competence; or
(e) misconduct or misbehavior whether in the performance ofthe offtce-holder's

duties or otherwise.
Is Article 190 (1) carried?

An hon. Member: Wtrat does "otherwise" mean'?

Mr. Vice-Chairman: Chapter 7 is on Leadership and Integrity

Mr. Kioni: Mr. Vice-Chairman, Sir, under part "e", I propose that again we carry the

issue of gross misconduct and we delete "otherwise" at the end.

Mr. Vice-Chairman: So, that, that Clause ends at the word "duties". Can we get a

seconder for that?
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The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, how do
you gauge incomperence. because if---

Mr. Vice-Chairman: But I rhjnk it will be reasonably judged if you have consistently
established a streak of not winning any case; I mean!
Who seconds? Waziri Wutula seconded by hon. Kioni. Is Article 191 as amended
carried? Amended "gross misconduct" and deletion of "otherwise" and ''Attomey-
General" and "the Public Defender"
"(2) A person desiring the removal of the Director ofPublic Prosecutions may present a
petition to the Public Service Commission which, despite Article 295(2) (b), shall be in
writing, setting out the alleged facts constituting the grounds for the removal of the
olfice-holder in question."
That should be removal of the DPP.
Is that carried? Let us just make ret'erence to Article 295(2) (b). Was that deleted? Was it
deleted in its entirery? I do not think so.
N{r. Nyegenye, what did you do with Article 295(2) (b)? Did we delete that Article? I do
not think we did!

(Mr. Vice- Chairman went through the Drafi)

There is actually no such provision!

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): There was
before, for general powers!

Mr. Vice-Chairman: No, no, no! But in the original document, there is no Article 295(2)
(b); because sabbatical (ii) has no (b)! so, it was an eroneous cross-referencing. So, the
drafters, please, look at that. If we are carrying it, we may need to re-craft that, despite
Article 295.

But that notwithstalding, is that Article okay? Can I get a proposer for that? llaziri, arc
you proposing?
W'aziri Ngilu seconds with that adjusEnent.

"(3) The Public Service Commission shall consider the petition and, if it is
satisfied that it discloses the existence of a ground under clause (1), it shatt send the
petition to the State President."
Is that carried? Mr. Balala" do you propose?
Mr. Kioni seconds.

"(4) On receipt and examination of the petition, the Stare President shall within
fourteen days suspend the oftice holder in quesrion---"
That really should be the DPP.

"--from office pending action by the State President in accordance with clause
(5) and, acting in accordance with the advice of the Pubtic Service Commission, shall-

(a) in the case of---"
Just delete that up to the DPP.
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''(b) in the case of the Director of Public Prosecutions---"
That should just be a direct reference to the DPP.

'a-appoint a tribunal consisting of-
(i) four members from among persons who hold or have held office as ajudge of

a superior court, or who are qualified to be appointed as such;
(ii) one advocate ofat least fifteen years' standing nominated by the statutory

body responsible for the professional regulation of advocates; and
(iii) two other persons with experience in public affairs."

Are we carrying part 4?

(Loud consultations)

The Minister for Tourism (Mr. Balala): No.

But, Nlr. Vice-Chairman, Sir, part 4(a) is in refereoce only to the Attomey-General

Mr. Vice-Chairman: I even skipped it, if you were [islsning! I did not even read it and
when I read part "b", I skipped the reference to "public defender".

The Minister for Tourism (N,lr. Balaia): Thank you, Mr. Vice-Chairman, Sir

The Minister for Foreign Affairs (N{r. Wetangula): N{r. Vice-Chairman, Sir, I think we
can give protection to this office without going through the stretch of a tribunal to remove
the DPP from office. I propose that we get a formulation that you have already cited
somewhere---
In fact, we have already said that he can be removed ftom office under Article 191. If
those are satisfied, why do you need a tribunal, surely? We are loading the State with so

many layers of---

Mr. Vice-Chairman: Can you make a proposal where you leave the removal to tJ-te

President?

The Minister for Foreign Affain (lvlr. Wetangu.la): [n fact, ]zfr. Vice-Chairman, Sir, it
is provided under part 3:-
"(3) The Public Service Commission shall consider the petition and, if it is satisfied that it
discloses the existence of a ground under clause (1), it shail send the petition to the State

President."
That is not good enough!

The Minister for Justice, National Cohesion and Constitutional .{ffairs (Mr. M.
Kilony'o): Mr. Vice-Chairmrin, Sir, this is a very critical offrce that will be prosecuting the
high aad mighty, and they can manipulate. The same problem we have had in this
countrv for many years. I tbink if you really think that you want to remove this man and

you have given him eight years, then you must be prepared to go through this process ofa
tribunal.
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Mr. Vice-Chairman: Thank you

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Just a question:
Who appoints the Public Service Commission?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. IvI.
Kilonzo): The President.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyaua): The president
and they must be approved by Pa.rliament. So, that means that this is already a vetted
office. It is already vefted by Parliament. So, consequently, it should have adequate
independence to be able to deal with the issue of the removal of this officer without
necessarily going for a tribunal.

Ms. Odhiambo: Mr. Vice-Chairman, Sir, I want to agree with the Minister for Justice,
National Cohesion and Constirutional Affairs that if you actually look at one of the
reasons that we are sort-of stuck with some ofthose cases is because if you have seen the
dramatic way that we have been replacing the DPPs in the past. So, I would suggest that
if we make it constitutional, with security of tenure, then the removal should be equally
as vigorous.

Mr. Vice-Chairman: Can we move on. please? Can we adopt part 4 as amended? Wtro
proposes? Ms. Odhiambo, do you walt to propose?
Can that be seconded?
Waziri seconds. That is carried!
The tribural really-- Part 5 makes reference to the tribunal still. The rest ofthose clauses
is the work of the tribunal. Let me jump to part 8.

"(8) Tribunals appointed under clause (a) (a) and (b) --"
It should actually be part (b) now.

"--shall in all other respects be responsible for the regulation oftheir
proceedings.

(9) The Director of Public Prosecutions or Public Defender may resign from
offrce by giving notice to the State President."

Mr. Kioni: Ivlr. Vice-Chairman, Sir, did we provide for-- To ensure that these tribunals
are not there endlessly, I know we talked about it in other areas. Do we need to provide
ior the same here or we were covered? We talked about the speed within which they
should do their work.

Ms. Karua: (Offrecord)

Mr. Vice-Chairman: So, can I heaf that proposal very specifically?
Yes, Ivls. Odhiambo, please? The expedition

NIs. Odhiambo: tOff record)
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Mr. Vice-Chairman: No, no! Any clause that contains a tribunal. So, hon. Kioni, can
you propose this?

Mr. Kioni: lv{r. Vice-Chairman, Sir, the tribuna.l shall inquie into the matter and report
on the facts expeditiously.

Mr. Vice-Chairman: Expeditiously

Mr. Kioni: Yes. Somewhere there.

Mr. Vice-Chairman: Cou.ld you recommend fi:rther that any place where we have
established a tribunal. that term "expeditious" be---

Ms. Odhiambo: (Off record)

Mr. Vice-Chairman: That is drafting. Yeah, that is a drafting detail

Ms. Odhiambo : (Off record)

Mr. Vice-Chairman: Ms. Odhi"mbo, can you second that?

Ms. Odhiambo: I second.
Mr. Vice-Chairman: Is that carried? Can I hear a proposal to adopt Article 190 as
amended?

Mhe s himiw a Karua proposes.
Seconder?
Mhe s himiw a Kaz:algu seconds.
Now, I want a proposal to adopt Chapter 10 on the Executive as amended.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
Mr. Vice-Chairman, Sir, we got rid of the Public Defender. But I would just want to
figure out in which clause, you know, there are these proper briefs that are normally--
(off record) ---in which clause, if any?

Ms. Karua: (Of record)
The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): I
just wanted to understand how it been handled; how do you get the proper briefs and--

An hon. Nlember: (Offrecord) It is not a constitutional requirement.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): So,
I was just trying to figure out because---

(Loud consultationsl

Mr. Vice-Chairman: Can he ask, and then we can have someone to respond to him?
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The Deputy Prime Nlinister and Minister for Local Government (r\,1r. Mudavadi):
Because in the whole, I am just looking at the philosophical issue behind this Public
Det-ender. But we have removed it. So, I arn not going to ask us to bring it back or
whatever. But I just wanted to ask; the philosophy behind it is that, to be able to provide
access to legai services by all people, includhg those who camor afford. Now, how have
we covered it?

Mr. Vice-Chairman: Yes, \4r. Chairman. Sir, do you want to respond to that?

Mr. Chairman: Yes. I think rhe D-- (Olf record) earlier on in the Bill of Rights, we had
said that access to lega.l services is one of the rights when you are dealing with some ol
the offenses in the Bill of fughts, the rights of the accused---

(Loud consultations)

Now, one of the other ways we could deal with it is, instead olhaving a civil servant do it
and the bureaucracy, it is to provide a legal scheme. Some of the countries have free aid
scheme where then you actually get to hire la*yers, and that could be covering---

(Loud consultations)

Mr. Vice-Chairman: Now, can we get a proposal because, first of all, I wanted us to
adopt the whole chaprer. Chapter 10.

The Minister for Agriculture (Mr. Samoei): Just for clarity, On page 102, Mr. Vice-
Chairman. Sir. CIause 187 18), it says:

"(8) The Aftorney-General shall not be under the direction or control of any person or
authority in the exercise of the functions ofoffice."

Mr. Vice-Chairman: That whole clause was deleted.

The Minister for Agriculture (Mr. Samoei): I just wanted to confirm that it was deleted.

Mr. Vice-Chairman: It was

The Minister for Agriculture (lvlr. Samoei): Because the Aftorney-General in this
particular--- is just a Minister. So, the DPP is the one we should give that immunir.v.

Mr. Vice-Chairman: Can I get a proposal to--?

The Nlinister for Agriculture (Mr. Samoei): I can propose the adoption of the ctripter.

Mr. Vice-Chairman: Hon. Samoei has proposed adoption of the chapter l0 on the
Executive.
Hon. Kiunj uri seconds
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Is Chaprer 10 on the Execulive carried?

EIon. llembers: Yes!

(Applause)

Can we now deal with this matter of proper briefs?
Ms. Karua, you were responding to the right to access justice, which we have enshrined

in the Bili of tughts?

Ms. Karua: Yes, Mr. Vice-Chairman, Sir. I was saying that, that enshrinilg is
aspirational. Now, policy and legislation deals with those aspirational issues. The
Minister here will tell you that there is a pilot legal aid scheme going on now, which this
particular Government had pledged to make room for. Ifthey do not, each party
campaigns on its plaforms and these are issues t}lat can be implemented. It is never a

constitutionai issue!

Mr. Vice-Chairmau: So, Bwana DPM, can you live with that?

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadl) (Of
record)

Mr. Vice-Chairman: Okay.

I want to suggest that we take a ten-minute refieshment break---

Hon. Members: Nol

Mr. Vice-Chairman: So, we move on?

(Loud consultations)

An hon.. Member: (Off record)

Mr. Vice-Chairman: We frnish the chapter and then we take--- Refreshments are

availabte. You can walk o:ul; unoweza punga uPepo, catch a cup of tea; iko mahamri na

mambo mengine.

Now, guide me. Do we move to representation or devolution?

IIon. Members: Representation!

Hon. Members: Devolutionl
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NIr. Vice-Chairman: So, we move on to devolution. Chapter 12 - Devolved
Covemrnent. That is on page I17.

[Mr. Vice-Chairman lefi rhe Chair]

[llr. Chairman took rhe Chair]

NIr. Chairman: Okay. Can I commend everybody for the industriousness in which we
are moving?

"Part 1-Objects and principles of devolved govemment
Obj ects of devolution

We are done with the Executive.
207. The objects ofthe devolution of govemment are to-
(a) ensure the democratic and accountable exercise of sovereign power;
(b) foster national unity by recognizing diversity;
(c) give powers of self-governance to the people and enhance the participation of

the people in the exercise of the powers ofthe State and in making decisions affecting
them;

(d) recogrLize the right of Iocal communities to manage tleir own local affairs and
to form networks and associations to assist in that management and to further their
development:

(e) protect and promote the interests and rights olminorities and marginalized
groups;

(f) promote social and economic development and the provision of proximate,
easily-accessed services throughout Kenya;

(g) ensure equitable sharing ofnational and local resources throughout Kenya;
(h) faciiitate the decentralization of State organs, their firnctions or services from

the capital ofKenya; and
(i) enhalce checks and balances and the separation ofpowers.

Does anybody have issues?

Ms. Karua: Mr. Chairman, Sir, I have issues, not with many of them, but particularly
with part (c). When you talk of self govemance. it seems to go beyond the devolution. So,
since we agreed that one of the principles ol-- Before we went to devolution, we agreed
on unitary. When you talk of self governance, it seems as if you are going beyond unitary
and, theretbre, what I am thinking part (c) wanted to captue or should capture in this
situalion is enhancing rhe panicipation.

Mr. Vice-Chairman: So, why do you not start from there?

Ms. Karua: So, shall we say:

"enhancing the participation of the people in the exercise of the powers ofthe State and
in making decisions affecting them;"

Mr. Vice-Chairman: So, can that be seconded?
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)Ir. Ethuro: Yes.

Mr. Vice-Chairman: [n other words, she is amendfurg part (c) to delete the words
"give powers of self-governance Io the people and" so that itjust starts from the

word "enhance-"

Is that seconded?

Mr. Ethuro: Yes, IvIr. Chairman, Sir. I second'

Mr. Vice-Chairman: Can we carry?

Ms. Karua: --- of state is in making decisions that affect them: ln making decisions that

affect them".

Mr. Chairman: Is that the general feeling?

Ms. Karua: Because (d) goes a little bit firther and it is good it enhances (c) because it is
talking of managing their locai affairs.

Mr, Chairmau: So, can you then propose those amendments so that we now have them

as a whole?

The Deputy Prime Minister and Minister for Finance (Mr. Kenyaua): I just want to

add onto what Ms. Karua has said because I have a similar problem with (a) Ensure the

democratic and accountable exercise of sovereign power. What do we mean by

"sovereign"? The word "sovereign" should not be there because it is not a sovereign

power.

Mr. Chairman: A.r:d state power?

The Deputy Prime Minister and Minister for Finanee (Ivlr. Kenyatta): So we if we can

say "ensure the democratic--- or delete the whole of(a).

Mr. Chairman: Let us not be too happy with deleting.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): i am just saying

that the problem I had is the word "sovereign power".

Mr. Chairman: Exercise of power then?

The Deputy Prime Minister and Minister for Finance (lvlr. Kenyatta): Yes!

Mr. Chairman: So can you make that proposal for that amendment?
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NIr. Ruto: I want to propose deietion of (a) because we are misleading ourselves.
"Ensure the democratic and accountable exercise of sovereign power." What are we
talking about here? This is under legislation and other areas where you exercise these
democratic rights and elections. I do not thfuk a devolved structue exists lor that
purpose.

Mr. Chairman: I have heard you! Let us here from N4r. Ethuro

Mr. Ethuro: lv{r. Chairman, Sir, I think we are not reading this properly. The object of
that devolution of government is so that it is the sovereign power held by the state, a bit
of it is being chipped through this other mechanisms. So, it is not that we are exercising
the sovereign power in the devolved units themselves. It is already that power exercised
by the national state--

Mr. Chairman: Ni kunusa tu kidogot

Mr. Ethuro: Ni kunusa bidogol I think we are misunderstanding it.

The Minister for Agriculture (lvlr. Samoei): \1r. Chairman. Sir. I agree with lvfr. Ethuro
on.ly that remove any doubt, then we should delete the word "sovereign" and say
"exercise of power".

Mr. Chairman: So that is the proposa.l from lvlr. Kenyatta. Can you then second that?

(Mr. Samoei seconded)

Is that carried?

The Assistant Nlinister for East African Community (.Mr. Ivlunya): When you say "the
object of devolution to ensure the democratic and accountable exercise of power" you are
giving devolution almost like it is a Supreme Court because it is the court that ensures
that power is exercised properly. So, it is dangerous to put it in the Constitution unless we
are clear about what it is.

Mr. Chairman: ivlr. Munya, we are talki:rg about the people. This term "dangerous" has
become very popular. Can we say why it is dangerous? What danger does it have?

The Assistant llinister, Nlinistry of State for Defence (lvlaj-Gen. Nkaissery): Mr.
Chairman, Sir, if look at it from the positive point of view--- Instead of ensure, you can
say promote the democratic and accountable exercise of power.

(Ms. Karua seconded)

Mr. Chairman: Thank you! That is positive thinking now. no longer "dangerous". What
about (b)? Foster national unity by recoenizing diversilv.

Gre:rt Rift Valley Lodge 157 Tuesduy,26'bJanuary,2010



IIon. Nlemben: That is okay!

NIr. Chairman: Okay!

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Mr. Chairman,

Sir, Iet us say "foster national unity while - instead of by recogrrizing - recognizing
diversity.

Mr. Chairman: That is okay! Can I get a seconder?

(Mr. Ethuro seconded)

What about (c)?

Ms. Karua: The language can be modified.

Mr. Chairman: So could you do it on record now?

Ms. Karua: That (c) should be amended to read: "Enhance the participation of the

people ia making decisions that affect them."

(Mr. M. Kilonzo seconded)

Mr. Chairman: Is that carried?

IIon. Members: Yes!

Mr. Chairman: (e) protect and promote the interests and rights of minorities and

marginalized groups.

flon. llembers: It should be (d)!

Mr. Chairman: Okay!

Mr. Ethuro: My proposal is that i delete the

commrurities why do you localized everything?
associations - delete!

word "local". It is already local
Ald also to form networks and

Mr. Chairman: Seconder? Delete the whole (d)?

Hon. Members: No!

Mr. Chairlnau: Actually I do not see a lot of use for it. My view is that it really does not

have much us. It is too much herel
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NIr. Ethuro: I think to recognize the right olcommunities ro mzmage is a good priaciple.

Mr. Chairman: Okavl Seconder?

(iv[rs. Noor seconded)

Is that carried that way?

Hon. Members: Yes!

Mr. Chairman: (e) protect and promote the interests and rights of minorities and
marginalized groups.

(Mrs. Noor proposed and Mr. Ethuro seconded)

(f) Promote social and economic development and the provision of proximate, easily
accessed services throughout Kenya.

(Ms. Karua proposed and Mr. lvl. Kilonzo. seconded)

(g) Ensure equitable sharing of national and local resources throughout Kenya.

(Mrs. Noor proposed and Maj-Gen. Nkaisserry seconded)

(h) Facilitate the decentralization of state organs, their functions and services from the
capital of Kenya. Why do you want to mention the capital of Kenya? Do you propose for
deletion?

(fu[r. Ethuro proposed and Maj-Gen. Nkaisserry seconded)

(i)Enhance checks and balances and the separation of power. How will this ensue
separation of powers?

The Assistant Minister for East African Communitv (N{r. Ivfunya): NIr. Chairman, Sir,
I propose the deletion of (i).

(Mr. Ruto seconded)

Mr. Ruto: I would also like to amend (d) to recognize the right of communities to
manage their own affain and to fi:rther their development.

(Mr. Balala seconded)

Mr. Chairman: ls that camed?

Hon. llembers: Yes!
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Mr. Kioni: I propose that we delete the word "ensure" and provide for "promote

equitable sharing of national and local resources throughout the country".

(Mr. M. Klowo seconded)

Mr. Chairman: That is carried! Can we then get somebody to whole Article?

The Minister for Water and Irrigation (lt4rs. Ngilu): Mr. Chairman, Sir, if we use the

word "promote" and delete "ensure", we are not going to be committal to ensuring that

the sharing of the national and local resources are spread throughout Kenya and this is
what we want to achieve by devolution. So, I would like to propose that we leave the

word "ensure".

Mr. Chairman: Does anybody have very strong feelings against that? Really it is more

principle!

Mr. Kioni: Mr. Chairman, Sir, there is no bone that is being broken by this and we can

still allow the word "ensure" to remain but ideally there is no way that you are going to

ensure it.

Mr. Chairmanl Can you then withdraw that? Mr. Kenyatta is proposiag inclusion!

(Mr. Kenyattd Proposed and Mrs. Noor seconded)

That means the word "ensure" is back to (g). Can we then carry the entke Article?

IIon. Members: Yes!

(Mr. Ruto proposed and Mr. Ethuro seconded)

Mr. Chairman: Principles of devolved govemment; Article 208 - County govemments

established by this Constitution--

IIon. Members: What counties?

Mr. Chairman: We sort out counties?

The Minister for Tourism (Mr. Baiala): Mr. Chairman, Sir, I do not think there is

another name. I want to propose that Article 208 - regional governments established by

this Constitution reflect the following principles:-

Mr. Chairman: Can we say this: Devolved goverrunents because I am sure we will
discuss the issue of regions so that we do not go into a debate now.

The Minister for Tourism (NIr. Balala): So let us agree!
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NIr. Kioni: Let us cail them devolved goverrments so that it does not hold us!

Mr. Chairman: I know that when we come to the numbers, we are going to go into those
discussions.

Mr. Kioni: We say devolved govemments as it will help move quickJy and then we can
sort out---

The Minister for Tourism (lvlr. Balala): When we come to the division and boundaries,
then whal do you call them?

Mr. Chairman: We have to then decide!
The Minister for Tourism (Mr. Balala): Then let us decide now; it will be easier and it
will be flowingl

NIr. Chairman: The problem is that we are going ro take a long time doing that and we
better do that when we have done some work.

The Assistant Minister for East African Community (NIr. Munya): Mr. Chairman, Sir,
we have to be clear from the beginning and i do not think it will take us a long time as
you think whether it is regional government or county govemments because if we just if
we just say devolved governments, it is referring to many of them. They couid be
regional including counties and any other govemments and so we cannot amend it that
way.

Mr. Chairman: Obviously we are not going to leave it as devolved govemments. We
will take that decisionl

The Minister for Foreign A-ffairs (Mr. Wetangula): (Olf record)

Mr. Chairman: Thank you! So the only thing is that I do not want us to take that
decision now because I want to make some progress. Il you, however, insist the next part
is called county govemments, we czur take that decision at that point. So Article 208 -
county goverriments or devolved governments or regional government or whatever we
agree on established by this Constirution reflect the following principles-
(a) County goverrunents shall be based on democratic principles and rhe
separation of powers;
(b) County govemments shall have reliable sources of revenue and
autonomy to govem and deliver services effectively; and
(c) No more than two thirds of the members of representative bodies in each
county govemment shail be olthe same gender.
ln terms ofthe principle ald not the name of the entity, does anybody have any issue?

Mr. Kioni: ivtr. Chairman, Sir, one is that I would want somebody to help me wirh
separation of power but I have an amendme that I will propose to 208(b) that the county
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government shall have reliable sources of revenue to enable them deliver services
effectively. The word "autonomy" I think is a liule bit not where it should be.

The Minister for Agriculture (Mr. Samoei): While I agree with IvIr. Kioni thal
autonomy is too strong but ttrey will have a government so govern and deliver services -
"govem" must be there because we will have a government at that level.

Mr. Chairman: Yes, because even counfy councils are governments.

The Minister for Agriculture (Mr. Samoei): It is a local government anyway!

Mr. Chairman: So can you then make that proposal, Mr. Samoei?

The Minister for Agriculture (IvIr. Samoei): I think autonomy stretches a bit far and rle
are trying to create a middle grorurd.

Mr. Chairman: The fact that we remove autonomy does not mean they will not have it.

-I'he Minister for Agriculture (NIr. Samoei): And mechanisms to govem and deliver
services effectively.

Mr. Chairman: The very fact that the chapter is entitled 'devolved" says that! Mr.
Munya, you obviously know we are not creating so why would you want to start with that
point? Everybody has said 20 times we are not creating federal units.

Mr. Ethuro: (Of record)

Mr. Chairman: I just want us to be positive! We have all agreed no majimbo, no

tbderalism!

Hon. Members: Yesl

Mr. Chairman; So anybody who from now refers to the fact that we are creating
federalism wili reaily have to give us the basis for saying that.

Mr. Ethuro: We could use the word "independence"!

Ms. Odhiambo: Mr. Chairman, Sir, I cannot immediately think of a word and I had no

problem absolutely with "autonomy" because autonomy has nothing to do with
separation. It basically means that they have a levei of control ovei the work that they do.

But if we are removing "autonomy"---

Mr. Chairman: If you have Thesaurus on the computer, you could just see what other

terms---

Ms. Odhiambo: I have Thesaurus; maybe they can do it there.
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The lVlinister for Lands (N{r. Orengo): \lhat if we still use the word "autonomy,'? It
does not reflect on the status ofthose governments as it were---

The Minister for Lands (!lr. Orengo): What about if i qualify it and say autonomy to
govem and deliver sen'ices effectively in accordance with this Constirution.

PIr. Chairman: Can we then leave this term, it will not harm; reliable source of revenue
and latitude to govem. Really, "latitude will not help.

Mr. Kioni: Mr. Chairrnaa, Sir, when I made proposal for amendment it was improved by
hon. Samoei. He acrually said that the Countv Govemment shall have reliable sources of
revenue to enable them govem and deliver services effectively. I thought that was still
getting home.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserr.v): Mr.
Chairman, Sir, let us go systematically. When you appoint somebody give him the
chance. Let the rest of us listen.

Mr. Kioni: But we have not talked without being given an oppornrnity to listen. I think it
is clear in your mind as you contribute.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserr.v): You
know, hon. Kioni is my brother. h fact, we pray together. I pray for him. We musr be
clear so that we do lose the way we are going. When you look at Article 208, the title is
the principle of devolved government. Therefore, we shouid continue because we have
designated. As you remember. we designated the level. So. instead of saying Countv
Government, you say Devolved Govemment and you continue removing anlthing called
County and call it devolved.

Mr. Chairman: You are taking us back, lt{heshimiwa. We have moved from there. We
are at the point of autonomy, D.

The Assistant llinister, Nlinistry of State for Defence (lvtaj-Gen. Nkaisserr_v): We just
delete autonomy because it would have a comotation of tbderalism.

Mr. Chairman: Is that agreed?

Hon. ]Iembers: Yes.

)[r. Chairman: Let us now move.A.nicle 209(i):

County governmetrts
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209. (1) There shall be, whatever Govemment a county or regional govenrment, whatever
we agree on, for each county or region, consisting of a county assembly and a county
Executive.
(2) Every county govemment--do not worry whenever I say County, whatever we agree

on we would replace with it shall decentralize its fi.rnctions and the provision of its
services to the extent that it is efficient and practicable to do so.

An hon. Member: It is misplaced.

Mr. Chairman: It is not. That particular Counry Government must have separation of
powers.

The Assistant Minister for East African Community (Mr. Munya): There is separation

of powers between its own arms.

Mr. Chairman: (2) Every county govemment shall decentralize its functions and the

provision of its services to the extent that it is effrcient and practicable to do so.

(3) Despite the provisions of this Chapter, the counties in the Nairobi City shall not
perform any other fi:nction, nor exercise any power, ofa counry govemment except as is

provided in an Act of Pariiament.

So, Article 209, does anybody have any issues. Can I get a proposer and Seconder.

Proposed hon. Kenyatta and seconded by Vlheshimiwa I.Ruto.

1!Is. Karua: Is there any chance that Nairobi may also have devolved Goverffnent just

like others but that the name of the Chief Executive will be Mayor or something like so

that if we cast this way, we are passing it can never be this. So, we tyi::g it to an Act of
Parliament that you never provide for this way. I am therefore suggestillg this way. The

Counties in Nairobi aad any other City maybe provided for in Act of Parliament. Why
may, so that if we want them frrnction just like the others, they can function but otherwise
we can provide separately.

Mr. Ruto: We do not have to mention Nairobi specifically. We can say Cities.

llr. Chairman: Seconder for that

Mrs. Noor: Mr. Chairman, I want to add that the role of the devolved Govemment is to

co-ordinate implementation of programmes and projects that extend across different
units.

The Deputy Prime Minister and Nlinster for Local Government (1\4r. Mudavadi): I

would propose that Nairobi be the unique one by virhre ofbeing the Capital City. This is

because virtually a1l the other Cities or Municipalities extend to a rural area, but Nairobi
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is unique. So, I would say that that exception thar we are looking for let it be conlined to
Nairobi. The moment you move to other municipalities, let me take Eldoret--

You see the logic here as earlier desiped was that Nairobi was the capital City and
therefore it is unique. So, in looking at this, because it is devolved-already what e
envisages in the context of Nairobi in terms of the proposed local Govemment Bill is
very ditTerent in the sense that Nairobi will have sub-councils or boroughs. So, the
structure ofNairobi by virnre of its size and importance is being handled differently even
within the context of the Act. Therefore, I would strongly recommend we consider
leaving it as the unique entiry but not the others.

The Minister for Public Health and Sanitation (Ms. Mugo): Mr. Chairman, Sir, I
really want to support what had been said earlier. I believe it was hon. Karua. This is a
Constitution which we expect to go on for a long time and not to be edited every few
years. Kisumu is a Ciqv and will be growing. So, is Mombasa. So. we do not want these
tags which are been put on Natobi because in representation, Nairobi was discriminated
upon. Nairobi must be treated like Mombasa, Kisumu and any other City that might
become a City. So, let us not come up with special organization just for Nairobi.

Ms. Karua: I want to marry what hon. Mugo has said and what rhe DpM has said, that
there is need to treat Nairobi equally with us. So, if it is the way the counties are being
created, Nairobi must get a share of counties just like any other part of Kenya. But
because of management of a capital City and of any other City, we can word this Article
in away that allow the latirude of an Act of Parliament providing a different style of
management of that countv. You can even baptize it and call it borough but they must
have their share ofcounties because representation is very important.

Mr. Chairman: Can you propose.

Ms. Karua: I have aiready proposed and I said that--

Mr. Chairman: Let us hear conrrar,v views then, Mheshimiwa Munya, IVlinister for
Lands and then--

The Assistant Minister for.East African Communify (lvlr. Munya): Whatever you will
call, whether we would settle at Count_v Govemment or regional Govemment, Nairobi
having a population of eight millibn people will require a Govemment of its own. That
we cannot deny it.

Mr. Chairman: Which is really not contrary to what lvlheshjmiwa Karua. was saying?

The Nlinister for Agriculture (\{r. Samoei): }vlr. Chairman, I actually want to agree
with what Hon. Mugo and Karua have said. To marry also with what the DPlvl have said,
these Cities are growing. There would be a time Eldoiet will the size of Nairobi. We want
at that to do an Act of Parliamenr to take caie of Eldoret with the boroughs and
everlthing else. So, I think what we should we do is lhar we say: Excepr where it is
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provided for by an Act Parliament, this is how the devolved Govemment will operate so

that for Nairobi we will immediately provide an Act of Parliament for Nairobi, how it is
goiag to be govemed. It is along the same principle, only that there will be differences

here and there to give it the uniqueness of a City. So, I think we should not belabor the

point.

Mr. Chairman: So, let us get to lr.'lheshimiwa Karua's formulation so that we move.

Ms. Karua: We are saying provided that for Cities that an Act Parliament for the style of
management for their devolved Govemment.

Mr. Chairman: If I couid invite to took at Article 216. "National legislation shall

provide for the govemance and management of urban areas and cities.
Let us hear Mheshimiwa Kioni.

Mr. Kioni: Mr. Chairman, Sir, I think here we should not lose the principle or the

objective of devolvement. Devolvement to us means that you want the resources to get

nearer the people. If that prhciple is carried through and through, those people in Nairobi

also need the resources nearer them. Through any forrn of legislation, we should not be

seen to denying them that. We would allow to be guided by that through and through.

Mr. Chairman: We had agreed to that. That is why we are asking for Mheshimiwa to

formulate for that.

Ms. Karua: The drafters must this correctly. We are not setti:rg a part the Cities from

having devolved Govemment. But we saying provided in case of Cities, an Act of
Parliament may provide for the sryle of management of their devolved structures.

Mr. Chairman: We will handle the language. It is seconded by N{heshimiwa Samoei.

210. (1) Parliament shall by legislation make provision for ensuring that county

Govemments -
(a) are given adequate support to enable them to carry out therr

firnctions; and
(b) have ia place systems of hnancial management that comply
with the regulations made by the national govemment'

(2) Parliament shall also by legislation make provision for intervention by the

National goverflrnent where a county govemment-
(a) is unable or unwilling to carry out its functions; or
(b) has failed to operate satisfactorily a system of financial management that

complies with the regulations,
(3) The legislation may, in particular, authorize the national government-
(a) to take appropriate steps to ensure that the county governrnent's flrnctions
are carried out and that it operates a system of financiai management that

copplies with prescribed requirements; and
(b) where necessary, to assume responsibiliry for the releVant functions.
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(.t) The legislation shall -
(a) require notice to be given to a counry government ofany measures that
the national govemmelt iatends to take;
(b) require the national government to take only measures that are necessar,v;
(c) require the national government, where it intervenes, to take measures that
will assist the county government to resume fi:ll responsibility; and
(d) provide for a process by which Parliarnent may bring the intervention to an end.

The Minister for Tourism (N4r. Balala): I think No.2 Parliament, there is where we are
talking either Senate or House of Regions. There is where they are specilically they doing
legislation for their regions and their management.

Mr. Chairman: Can we say that anyrvhere we see reference to Senate, means the
National Assembly. The drafting will be corrected.

Mr. Ruto: NIr. Chairman, Sir, I have a document here which we passed and we said in a
pure Presidential system meant that we would then have a strong devolved system
complete with a Senate.

Mr. Chairman: No. That was not agreed. If you remember it was bracketed.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, I think we should leave the
references to the Senate until we deal with the issue of Parliament. I know there were a
lot of issues which we Ieft pending.

Mr. Chairman: So, we deal with one after the other as come along.

Ms, Karua: Having clearly agreed that we are for unitary and that is how we are going
and removed Senate and even created a creature called the House of regions, on what
basis would we leave references to Senate unless ifthere is a Motion to do the contrarv.

The t\Iinister for Agriculture (Mr. Samoei): I think we should leave this Arficle because
it is unnecessarily controversial. We can come back to it. Let us bracket it and go ahead
to 211. Once we formulate the way it is going to look, it will help us to come backwards
and look at how it will work. So, we can [eave Article 210 and come back.

Members of County Assembly

21 1. (1) A county assembly consists of-
(a) members elected one each by the wards in accordance with the
law:

The )[inister for Tourism ilvlr. Balala): Offrecord!
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Mr. Chairman: Ivlheshimiwa Balala whatever we agree on, are we not going to follow
the whole same thiong again. The problem is if we go into that discussion, it wiil take us

a Iong time. Then, we would have to go through the whole process again. If we go

through the process and then decide on region and County we just fit in. We really need

to conclude this. If you look at this from here to Public Finance is 20 pages. Mr' Vice-

Chairman, let us not go into that. Let us just continue with the principles.

(1) A county assembly consists of-
(a) members elected one each by the wards in accordance with the

law;

ft) such number of special seat members, in proportion to the votes received by each

political party under paragraph (a), as to ensure that no more than two-thirds of the

membership of the assembly are of the same gender; and

(c) such number of members of marginalized groups, includilg
persons with disabilities-- This we have changed. We would all go votilg, is it not.

Mlxed member proportion, we really did not want to go that way. Whatever we adopt

later. You see we can go Nvo ways, either define it now which will take us a long debate

or let us agree on these things and come to defrnition.

Ms. Karua: By the way there is something which will actr:ally lessen elections so that

you hnish your elections for Parliament and President and then the Region or Counties,

whatever you call them only votes to be shared amoDg parties and then you bring in your

guys. That is what Article 211 is suggesting.

Mr. Chairman: What is wrong with that hon. I. Ruto.

Mr. Ruto: IvIr. Chairman, Sir, elections are elections and we have said we should give

them reasonable latitude for lack of a better word. So, they should not be seen to

handpicked. We have talked of participation. So, let the local know what they are doing'

Mr. Chairman: So, can we say that Article 211 will be reformatted or can we do the

reformatting. Let us hear proposals, Iv{heshimiwa Odhiambo. Does anybody have any

ideas on how to reformulate? Okay, let us go one by one. Does anybody have any

problem with Clause 211(1) (a)? Do not worr"v about the wording.
Let me have somebody proposing and another one seconding.

Mr. Kenyatta proposed.

Mr. Orengo seconded.

'Mr. Chairman: We move on the (b). It states thus:-

' ''Such number olspecial seat members in proportion to the votes received---"

The Deputy Prime Nlinister and Minister for Local Government (N4r. Mudavadi):

Mr. Chairman, Sir, the worst thing is to do something and then find that we are reopening
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the whole package. I think there is need for clarity on the issue of the 18 resions. We
need to deai with that flrst and then we can come back to those other issues. If we just
say, "approved", let us know we are approving for the counties, but counties and cities
are going to umts in the regions.

Mr. Chairman: We had agreed about 18 regions. We also said that there will be two
levels of Government. One will be the national one, that is, House of Regions, but we
also said that we would agree on any other name we shall propose. We agreed that about
the demarcations of the regions, we will leave it to the lndependent lnterim Boundaries
Review Cornmission IlIBRC;.

Mr. Kioni: Mr. Chairman, Sir, I want to get it clear how many levels of Govemment we
have proposed to have. You have mentioned the House of Regions as a level of
Government and then you mentioned something else. I thought we had proposed to have
two-tier Govemment. WheD you were speaking, I thought that was conirsion.

Mr. Chairman: No, I said that there are two levels
nationai Ievel---

The House of Region, wirich is a

Ms. Karua: That is a coordinating mechanism!

(Loud consultations)

Mr. Chairman: Listen to me! There are two levels of Govemment, that is, national and
regional. The national for this one is not the Parliament; it is the House of Regions.
Ms. Karua: Mr. Chairman, Sir, interpret that one now.

The Assistant Minister for East African Community (NIr. Munya): N,lr. Chairman, Sir,
we agreed to have two levels of Govemment: The national level which includes the
normal Parliament that we have and the House of Regions and the Executive. The other
level is the Regional Govemment. We said that we are merging the Regional Govemment
with the counties. This is because we said we want to have two regions. That is the
position we agreed on.

Mr. Chairman: I stand conected.

Mr. Ruto: Mr. Chairman. Sir, we also agreed that those counries will be units of that
regional Govemment. They will desipn which ones. It is a unit and not a level of
devolution. It is under the regional Govemment. The only level I want to introduce now
is the constituency.

(Laughter)

Mr. Chairman: Mr. Ruto, you are causing more problems now. We agreed on rwo.

Ms. Karua: I heive the village and I want.to introduce it.
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The Assistant Minister for East African Community (lv{r. Munya): NIr. Chairman, SiI,

for the regional Govemment, they will go to rhe Regional Assembly. Are you saying that

there will be other assemblies at the counry level that build up to the Regional

Covemment?

Mr. Chairman: We have only one assembly at the regional level.

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, Sir,

that is exactly what we are saying: One Assembly at the regional leveMt means people

are being elected in units to go to the Regional Assembly. There is no problem'

Mr. Chairman: whatever we call them, the point is that we have one level which is the

region.

Mr. Kioni: lv1r. Chairman, Sir, these counties that we have talked about that it will send

people to the region, I look at where I come fiom, which is a fairly marginalized area and

i realize that we have more than 20 councilors. Are we saying that these people will fuse

in one and then form the Regionai Assembly?

Mr. Chairman: why are you connecting the councilors and the cor.rnty? They have no

relation!

Ms. Karua: Mr. Chairman, Sir, let me show you the connection. In order to be clear in

our minds, since we may be arguing about something that we have not even concretized,

let us even without stating the number of counties, state the work of the regional

goverDment; the counties; and Member of Parliament. You must see it is one. We should

then determine whether it is feasible.

I thilk a county will be less than a Parliamentary seat. This is because if you elect me in

cichugu to come to Parliament, I witl be in the National Assembly. If you make one MP

for, say, Kirinyaga" which is a county or it could be joined with Embu, by them going to a

regional govemient, they will be representing a larger area than me. So, it will be like a

glass thaiis upside down. We need to be clear about what we are doing because National

Assembly is overall. I would imagine that my constituency wili have two or three

regional MPs. So, they are just super councillor as such.

Mr. Chairman: we are mixing two things. Before we agree on what size they ale, let us

agee that right now we have the national Govemment and the local govemment. what

does the local govemment have? Local government has wards.

Ms. Karua: It is a smaller unit!

Mr. Chairman: Those wards are not at a different level of govemment. They are how

you get to the local govemment. so, if we have regional govemment and national

gor"*-.nt, the wardslhe regiona.l goverunent uses for election purposes are not a third
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tier. So, can we agree on the levels first? We are talking about national level and regional
level.

Hon. Members: Yes.

The Minister for Tourism (Mr. Balala): Mr. Chairman, Sir, I want clarity.

(off-record)

---because that is an i:rtemal issue of that council. For me. I look at the council as ttre
county.

Mr. Chairman: No! The council is the region now. The regional government is rhe
counqv council, that is, Ivlombasa Cor:nlv Council or Municipal Cor:ncil. We know that a
municipal council has wards. We do nol care about those wards. We are only interested
in--

The Ministcr for Tourism (N,Ir. Balala): Just repeat that, Mr. Chairman. Sir

Mr. Chairman: The level of the county council is what we have as a region now. The
local govemment we will have is the regional government and not the county
govemment. We have no county. Now, the regional govemment, the units it has at a
smaller level that will be internal now.

The Minister for Lands (N,Ir. Orengo): Mr. Chairman, Sir. I think we are not
rediscovering the wheel. In 1963, there were members ol the regional assembly. They
were quite distinct from the councillors in the countv councils. ln a place like Kisumu, or
Nakuru where there was the seat of the regional govemment, you had members of the
regional assembly whose areas of representation were quite distinct from those who
represented wards in the county councils. For example, in Nyanza, there was the Kisumu
County Council. There was also the South Nyanza County Council, which at one time
included Kisii and what is now South Nyanza. They were subsequentiy separated.
So, there were two units within the region and they consisted of county councils and then
the regional entities. If you look at the Constitution as it was in 1963, the local
goverrunent was not really regarded as a tier of govemment. It was at the regional level
and then at a national level. However, the county councils were like the urbaa councils
and all that.

The Minister for .{griculture (}Ir. Samoei): For purposes of clarilv, Iet us deat with the
regional govbniment frst. Thereafter. we will know what will happen fi:rrher down. Let
us do it like this: The Lrnit which is going to be the electoral area tbr electing a
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representative to the region must be slightly smaller than a constituency so that we do not

create a conflict between a person elected to the national assembly and that one elected to

the regional assembly. I am proposing that the current divisions--- I have three divisions
i.n my constituency while others have four.

Mr. Chairman: Can I amend that? Can we say half of every constituency so that every

constituency has two?

The Minister for Agriculture (Mr. Samoei): No. We need at least, tkee or four
divisions. We have to be carefi so that it does not become unwieldy. We do not need too

many people in the regional assembly. So, we have to balance those two, that is, the

numbers in the region and how we want to subdivide every constituency.

For arguments sake, let us assume that we have three people from every constituency.

That will make three electoral areas within a constituency demarcated either alongside

the divisions that we have or by the Electoral Commission. Those will become the

electoral units to the regional assembly.

NIr. Chairman: Whatever name we call them.

The Minister for Agriculture (Mr. Samoei): Let us conceptualize one thing at a time.

So, if that is the case, since we have proposed to have 18 regions, the constituencies that

forrn those regions will each give three electoral areas for the election of people to the

regional assembly. If we can agree to that, it will be a step forward.

Mr. Chairmau: That is very reasonable.

Ms. Odhiambo: IvIr. Chairman, Sir, I am seeking clarification. Mr. Samoei, we have 18

regions and you have talked about constituencies forming, say, two divisions. I wonder

how you connect that to the regions and the numbers we agreed on. It might go beyond

the numbers we had agreed on.

Mr. Chairman: The regions will remain the same. People will be elected to the regions.

Those electoral units--

Hon. Members: Let us use a chartl

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Iv{r. Chairman,

Sir, before he draws the chart and so that we can get this clear, I have understood what

r\,1r. Samoei has said. However, there is disconnect between what Mr. Samoei said and

what Mr. Orengo was expounding on.

Mr. Orengo told us that we have the national goverffnent. He mentioned that we will also

have councils to which people will be elected. When we went through the chapter on

devolution, we agfeed about the region and the county. We now have the electoral units

as he is now descnbiag them.

Great Rift Valley Lodge 172 Tuesday,26tbJanuary,2010



IIr. Chairman: That is a reasonable point

( Ir. Samoei used the boardfor illustration)

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, there are former
districts which have become constituencies like Isiolo South and isiolo North, Marsabit,
Saku, North Horr and Moyale. So, this is a total of six constituencies and we are saying
that approximately, we have three electoral areas per constituency. That will give us a
regional assembly of l8 for what is ptoposed in the Bomas Draft. These l8 members of
the regional assembly will form a legislature for region five. If you read in the objects
that we just passed, it says clearly that the devolved unit will cause its services to be
taken all the way down. That is Article 209(2) can take care of the units below the
regional govemment. Using that particular provision there, we can then provide for the
other units that will be below but they will not necessarily be units of devolution. But for
purposes of making sure that these devolution actually fi:nctions, then those units below
here will be necessary.

The Deputy Prime Minister and Nlinister for Finance (Mr. Kenyatta): Mr. Chairman,
Sir. I have understood what he has said so far and it brings back. When we are talking
about delivery of effects is there another electoral unit below this?

NIr. Chairman: No.

The Deputy Prime Minister and Minister for Finance (lvk. Kenyatta): Allow me to get
cladtv. Are there orher elected units below this?

Mr. Chairmanl As far as our agreement is concerned, no, because we have rwo levels of
govemment.

The Deputy Prime Minister and Minister for Finanee (NIr. Kenyatta): So that is what
I am saying that in his understanding---

(Consultations)

NIr. Chairman: No.

The Deputy Prime Minister a4d Minister for Finance (Mr. Kenyatta): So, in short,
what VIr. Samoei is saying negates what N{r. Orengo said. There are no other elected
unirs below that rdgion. ln that instance-

(Consulta.tions)

Ivlr. Chairman, Sir, can I be heard.
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Mr. Chairman: Let Mr. Kenyatta finish!

The Deputy Prime Minister and Minister for Finance (!lr. Kenyatta): If then we have

another elected unit, what we have not done, if we have not collapsed then we must
acknowledge that we are talking about three tier and take discussion from there.

Mr. Chairman: Even when we are open to discussions we must agree on what we agree

on. So, Iet us just go through it.

The Minister for Foreign Affairs (Wetangula): Mr. Chairman, Sir, I was going to draw

our attention to what we agreed that there will be devolution, lwo levels of devolution;
national and regions and we agreed on that, House of Regions, also agreed on; lock ia
resources in the Constirution, also agreed upon; membership of House of Regions,

number of regions fixed at 18 to be detineated by IIBRC and criteria to be developed

agreed upon with one objection recorded; an equalization formulae and frrnd. This is also

consisted with the Revised Harmonized Draft that recommended two levels but they went

for the county. If we did agree on the region then we are opening new avenues of
arguments and debate that will take us nowhere. Why can we not concentrate on what we

agreed and see how we can better it. If we are uncomfortable with numbers or any other
issues we can reopen. But let us follow what we agreed so that we see which direction to
go.

The Minister for Agriculture (Mr. Samoei): N'Ir. Chairman, Sir, while I agree with what

Mr. Wetangula has said, we aiso said, and I remember that Mr. I. Ruto put it so well that

auyhing below the region, which was accepted as a devolution unit, anything below
would be considered a unit of the regional. Even in answering Mr. Kenyatta, the election

of councillors is going to be the same thing as the election of the people who will be in
the House of Regions. The House of Regions is not a devolution unit. We have agreed to

its existence. We will still have to find the electoral unit for the people who will be in the

House of Regions. Even if they will be nominated by counties, there will be some

elections there. That is the reality. Even if we still retain some election of councillors
down here, it does not necessarily make it a level ofdevolution.

Ms. Karua: Mr. Chairman, Sir, we can argue and not be sure what we are arguing about.

Let us assume that there can be other regions the way Mr. Samoei is arguing because we

want to take that to the logical conclusion. He has already divided into ttfee electoral

units. It means that if you were having 12 councillors, there are three units. If you are

going to create other units below that, to get the councils again we could do ourselves a

favour, having got that devolved unit which is the Regional Assembly, Iet us check the

functions and then see whether there is anything left for anybody else to do whether

below or above because there would be nothing else anvway. We shall stop arguing when

we hnd that there is no more work remaining.

The Assistant Minister, Ministry of State for Defence (VIaj-Gen. \kaisserry): Ivlr.

Chairman, Sir, so that we ciur move forward, frst and foremost, we agreed on two levels

Great Rift Valley Lodge 174 Tuesday,26thJanuary,2010



of devolution; national and regional. The membership of the Regional Assembly is what
we never agreed on because we realized that regions are not the same in size. So, what
we need to do ourselves is to say the number of the representatives in the Regional
Assemblies; how many members each regiona.l assembly is going to have. Is it going to
be unitbrm or other factors? That is one thing that we need to agree. We should not mix
these issues. I can see my colleagues bringing in the issue of councillors. Even as we
speak now, council is not a unit of devolution. So, we should not sneak it and pretend that
if we are talking of regions then councils are a devolved rrnit as a third level. Let us be
clear so that we do not go in circles. I am talking of two levels but you do not kill
councils.

The Minister for Agriculture (Mr. Samoei): Let me clarifu one more thing so that we
move. WhaI is going to happen for the House of Regions which we have already agreed
on. what is going to happen now is that these 18 members of the Regional Assembly will
meet and elect three members amongst themselves who will now go to the House of
Regions one of them being either a mar or woman. So, I thjnk we have cleared on these
two issues; how we are going to the Regional Assembly here and how we are going to get
the membership to the House of Regions. Since the House of Regions is not a firll-time
thing, they will be meeting lour times a year, I do not think it is fah fbr us to say that they
are another level of devolution. They are not? The only thing *1a1 15 lgrnaining now---

Mr. Ruto: VIr. Chairman, Sir, I want to suggest that we say that for ease and to comply
with the rest of the provisions that we have put on gender equality, each constituency
produce two representatives to the House of Regions and then they elect one of the other
gender that is missing so that we have one-third of that representation. I am saying that
each constituency will send three but you must bear in mind that we have another rule
that we must comply to. I want to point out that-- For example when you come to fuft
Valley you will be having about 70 and if you start talking along that line then you will
add another 70. So, you will have another 210.

The Minister for Agriculture (Mr. Samoei): There is nothing to add. What Mr. Ruto is
saying is good but it is detail. If we agree on the principle that every constituency is sub-
divided into two or thrce, and let us leave that particular mathematics ro the ECK. We
have also agreed that the people elected there wiil form the regional assembly and elected
three people out of 18 to go to the House of Regions. That is for purposes of the four
meetings that they will meet every year. So, if we are clear so far there let us now go to
the problem we have. W-hat do we do with the arrangement below here?

Ms. Odhiambo: Mr. Chairrnan, Sir, I want to say that we agreed on wo levels. I am
taking us forward by answering a question; how many uruts of d6volution do we have
currently?

Hon. llembers: Onel

Great Rift Valley Lodge 175 Tuesday,26thJanuary,2010

NIr, Chairman: I want us to move lbrward. I will give vou a chance but can you tell us
below here---



Ms. Odhiambo: No, we do not have a devolved system. We have one system of
govemment. Local government is a unit of the national. It is acnrally a Ministry. I am

saying that we have national and regional. Let us go to Article 209(3) which NIr. Samoei
has referred to and which we have passed.

N4r. Chairman, Sir, we have two levels; national and regional. Then we have Article
209(3) that talks about those units that can be centralized to enable the ruLits to reach. For
me, if a lower level is created, it is not created as a writ of devolution, but as a unit that
allows thar regional to effect its services.

Mr. Chairman: For clarity. Is that not what Mr. Samoei was talking about in terms of
dividing each to three so that they are three units that relate to the region?

Ms. Odhiambo: That is not my unde$tanding. It is not necessarily for me. It could be
councils or something else but Article 209, which we have already passed, allows these

regional units to create a unit by whatever narre called.

Mr. Chairman: I will give a chance to N4r. Mudavadi. Mr. Kiunjuri then Mr. Kazungu.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi):
Mr. Chairman, Sir, I want to emphasize one thing. I think it was Mr. Wetangula in the
process of the discussion who brought in the right framing when he said that local
authorities, as they are currently constituted, shall become units within those devolved
regions. Alright, that was the wording. He crafted it very well.

Mr. Chairman, we may want to refer a little to the Independence Constitution as refened
to by hon. Orengo because. at the end of the day, there were regionai assemblies, and the

cor.rnties existed. What became of those regional assemblies? Are they not the ones that
became the provinces? So, what we are sayilg is that we have 18 regions. That becomes
a leaner outtlt, as proposed by hon. Ruto, but the right to have representation at the
lowest level, which is what the councillors provide today, should remain. So, in reality,
we will be talking of the regional, the local authorities, and the national levels. it is

actually a three-tier system of representadon.

What we are saying is that, in coming up with a devolved formula, we want situation
where we recognize the regions, the national government and see how it will have an

overriding parameters across the board, but we should have the ventilation and functions
of the regionai government to help in coordinating that entire region; and then the local
authorities must be there to allow the smailest representation to be.dealt with.

Mr. Chairr4an, Sir, if we agree to the three+ier system, and we talk about how to re'
structure it, we will find a solution. So, I want to propose that we be clear that we want to
talk about a three-tier government system comprising of the national, regional and local
authorities Ievels.
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The Assistant Minister for Water and Irrigation (lv{r. Kiunjuri): N4r. Chairman. Sir, at
least. we have made progress, now that we are admitting that we want to adopt a three
tier government.

Mr. Chairman: But we have not re-opened it. You kaow, we had taken a decision. That
is just a proposal. We have not put it on the Floor.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): IvIr. Chairmaa, Sir,
what I am saying is that, at least, at the end ofthe day, we are calling a spade a spade, and
not a big spoon, in the way we have all along been calling it. If you look at the objects
and the principles ol a devolved government, they are very clear. The third object seeks
to give powers of self-govemance to the people and enlance the
participation of the people il the exercise of the powers of the State and
in making decisions affecting them. The fourth object, (d), is to recognize the right of
Iocal communities to manage their own local affairs and to form networks and
associations to assist in that management and to further their development.

Ivfu. Vice-Chairman, Sir, there is alother object, (t), which I do not know whether we
deleted. It seeks to promote social and economic development and the provision of
proximate, easily-accessed services throughout Kenya.

If we go for 18 regions and divide the 210 constituencies that we have by 18, that gives
each region over 14 constituencies. Once we have 14 constituencies forming one region,
we will have lost the original ideas, first as captr:red under object (f), of promoting social
and economic development, and the provision of proximate, easily accessed services
throughout Kenya. At the same time, if we are not going to have the three tiers, which
ilclude the ward, we will also lose the other object of recognizing the right of the local
communities to manage their own local affairs.

So, we we will be defeating our own principles if we go to the level ofhaving four people
from every constituency coming here to represent them. That is why cannot burry our
heads in the sand. If we are discussing this, it must be three tiers of govemmenr. As we
may take on the third tier of govemmenr, we cannot accept regions tlat are also not
representative. We camot talk of 14 constituencies forming a region. That is why I gave
the example of Laikipia.

The .A.ssistant llinister for Water and Irrigation (lvlr. Kiunj uri): VIr. Chairman, Sir,
that is the avero.ge.

llr. Chairman: No, nol We are not agreed on that flormula. So, do not use it as basis for
making funher arguments.
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VIr. Chairman: That is just your example. We are not saying the number of
constituencies forming a region will be 14. The 14 constituencies is just your calculation.
Nobody has said we will go rhat way.



Lastly, there must not be exclusion, because we are talking of diversity everywhere in
this draft constitution. Before we agree even on the 18 regions, we must sit here and

agree---

Mr. Chairman: We did agree on the 18 regions.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): That is what I am

saying. We are already re-opening this debate. The moment we started talking of the

three tier devolved system, we have reached another---

Mr. Chairman: No, we have not re-opened it.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Ntfr. Chairman, Sir, at

the end of the day, that is whal I wanted to say - that even if you want to have those

regional assemblies, they cannot be 18. So, if the question is carried that we have the

regions, I will be moving that we re-open this debate, so that the principles stated under

paragraph (f) can be represented.

Mr. Chairman: I agree with you. hon. Kiunjuri ! I apologize for the htem-rption.

Mr. Chairman: Can we agree that we have already agreed on 18 regions? If you waDt to

re-open debate, that is a different matter, but we had agreed'

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman. Sir, I
am saying that we had agreed. If you refer to the HANSARD. you will see that I said

clearly that "on condition that we come again but the otler structures on whether we are

not having another tier of govemment." That is why I have re-opened it now, now that
you realize that there cannot be two levels of government, but three levels of govemment.
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The Assistant Minister for Water and Irrigation (N{r. Kiunj uri): Even right now, we

have the 47 counties. which are recognized. Each of the devolved unit of the 47 counties

carries constiruencies. So, by the end of the day, the object stated under (f) will not be

captued.

Mr. Chairman: Okay, I have heard you.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): N{r. Chairman,

Sir, I want to go back to what Mr. Mudavadi said. We have had this discussion' We need

to zrgue from the same page. Unforlunately, I do not thilk we are arguing from the same

page. The person who has actually brought us closer is hon. Mudavadi. When we agreed

on the broad principles, we agreed on two very fundamental issues. The one that was

broken by hon. William Ruto with the argument that, waS agreed, because we had a

lenglhy debate on the issue under (3). llr. Ruto broke it by saying: "Okay, let us agree

on two, but rather than agree on the national and the counties, vr'e agree that we have the

national and the region, il essence having two units - the national, and the counties

collapsing hto the region. That is basicaliy what we agre'ed. We then went from there' I



am stating my understanding ard the undersranding of quite a number of people. If it was
not that way, we need to understand each other.

From there, the next debate was how many regions we are talking about on the basis of
that collapsing. We then carne to a number of 18. There was an issue that was raised by
hon. Mudavadi, where he said that these would not be in themselves units of devolution,
but they would be units within the region. To that, if you are talking about a umt of the
region, it is like saying you have the national govemment, you then have the province,
which is a unit of the national govemment; you then have a district, which is a unit of the
national government; you then have a division.and a location. Those are not elective
units. They represent the national government from the central government all the way
down to the grassroots.

My understanding is that. if we then have units, of which I have no problem, it should be
units that just help manage the region. If we are talking of those units being elective, then
we are back to three tiers. We are back to opening what we had already agreed upon. If
so, we need to be able to deliberate on this issue a little fr:rther, because this is now
bringing a completely different picture from what people had in mind. This also has a
great bearing on even the regions themselves and how they are constituted, and the bases
on which they are constituted. As hon. Ivludavadi has said, let us be honest with each
other. If we do not have this clear understandilg, we will seem to have agreed onJy for us
to go out there tomorrow and completely disagree. Then the people will wonder why we
changed and yet we had wrong understanding.

Three units of devolution are what we are talking about, and that has a bearing on some
of the other issues that we have. So, maybe, we need to actually look at this and re-think
it, so that we caa move together.

Mr. Chairman: Hon. Kazungu. before you speak, can I just ask this: I know that we
want to develop olu arguments but, please, note that we have not agreed on three tiers.
We agreed on two tiers. There is a proposal from the Deputy Prime Minister and Minister
for Local Govemment for us to go for three tier devolution. Do not use that proposal to
make aaother proposal.

The Deputv Prime llinister and llinister for Finance (!1r. Kenyatta): On a point of
order, Mr. Chairman, Sir. I am saying that they are acrually talking about three tiers.

Mr. Chairman: No. no, Mr. Kenyattal My understandi-ng is that Mr. Musalia is of the
view that we should go for a three tier system. Hon. Mudavadi. did we agree on two
levels of devolution? Could we just get clarification, so that \!.e can make progress?

NIr. Kazungu: lvlr. Chairman, Sir, he has already said. We are now discussing three
levels of govemment. That is not what we had agreed earlier only. May be. hon. Ruto
will be sincere enough to explain this to us. If out of the 18 people who will be elected,
three will be seiected ro go ro the regional assembly, what about .the remzrining .15?

\llere will rhey go?
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The Minister for Agriculture (N{r. Samoei): They will go to the House of Region. They

will not go to the regional assembly. They will go to the House of Region. Otherwise,

they will be permanent members of the regional assemblies.

Mr. Kazungu: What about the I 8 people who will have been elected from each

constituency? We will have 1 8 people who will have been elected from the

consdruencies. That is the assumption.

The Minister for Agriculture (lvlr. Samoei) : --(Off record)

Mr. Kazungu: How many people will go to the regional assembly? Threel So, what

about the lgmainiag I jJ

The Minister for Agriculture (Iv1r. Samoei): Not regional assemblies. A1l the 18 will be

permanent members of the regional assembly. Three ofthem will be selected to represent

the regional assembly in the House of Region.

Mr. Kazungu: Then it is a three level system.

Ms. Karua: lvlr. Chairman, Sir, hon. Samoei has already explained' What I am saying is

this: We will have 356 Members of Parliament. We wili be electing 18 people from each

constituency to form the regional assemblies' So, 356 times three is 1,668.

An hon. Member: It is not true! It is 290!

Ms. Karua: Even if we take 290, it will still become over 900' Somebody wants us to

retain the current local authorities. So, there will be about 3,000 councilors. Add them

with the 54 that hon. Samoei has merged with the regions. So, the total number will come

to something in the region of 4,424.If you remove the 56, it will be slightly over 4,300'

So, until we understand that, we will not stop rooting for a three tier government' We

talked about lessening Members of Parliament, because we did not want to use too much

money. we are now making a govemment which will, instead of taking the services

nearer to the people, will be providing jobs to a few individuals and initiating little

development.

Devolution must make sense to all of us. To access govemment services, I have been

going to Nyeri, from Kirinyaga, which is very far. If we are going to get a number of
regions that will take me to Nyeri, my people will have been short-changed' If hon'

Ethuro, who has been going to Nakuru for govemment services, will be going to Eldoret

for .the services, may bL, it may not be so worth the while. So, if we are going to do this

properly and fulfi1I those objectives, the viability ald closeness of the service of the

,.gionr *" are creating must not be something we can fix without someone showing us

how it will configwe. Th.r" *" the things we must bear in mind. It has come to 870' If
we remove ,o-"thing like 200, it will still be more than 4,200. We need to get that in our

minds. We klow that it is going to cost money.
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NIr. Chairman: Hon. Karua, just to clarifu the mafter, you know, you are mixing two
arguments. On one hand, you are saying we shou.ld have two levels. On the other, you are
pushing for more regions.

NIs. Karua: Yeah!

Mr. Chairman: I wanr us to be very clear. We have agreed that the regions will be 18
The levels---

Ms. Karua: I have not pushed. It is who delineates them. They have to make sense to all
of us.

Mr. Chairman: We had agreed on that one also. It is the Boundaries Review
Commission that will delineate the boundaries.

The Deputy Prime Minister and lllinister for Local Government (NIr. Mudavadi): We
are also stretching so that blood circulation can improve. The revised harmonized draft
did a lot of disservice to the harmonized draft proposition on devolution. It really did a lot
of damage to that chapter. I will be moving somewhere that it may be necessary for us to
look at the provisions of the harmonized draft vis-a-vis the revised and perhaps fmd a
solution to this. This harmonized draft has three tiers and this revised draft brought it
down to two tiers. Secondiy, I want to let us know that even as we speak now, the
nurnber of counciiiors is already such that even the numbers that matter does not change
anythil:g. Those councillors are already there. Ln fact, what we are proposing in the
context of the Local Govemmenr Bill, which has been published, is that out of the
smaller units, we want to eliminate all the things that we caii town cor:ncils so that we
shall be consolidating those small town councils either to a municipality or to a county or
a ciqv depending on the logic. So, somewhere along the line, there is already provision to
scheme the bulk of the cor.rncillors withiri the provisions of the Locai Government Act.

The Regional Govemment then comes in and we are now talking of the Regional
Governments being another level of democratic representation which needs to be
supponed and nurhled. We can pay the DCs and. the PCs, the Provincial Water Officer,
we do, the Central Govemment pays them. We are saying that for a democratically
elected person who will be playing the role of coordinaring there; We have no money. So,
let us look at this issue of regions very carefully. It makes sense. We have it as a unit We
do not destroy the representation at that level and the boundaries Commission can
systematically, as we wean out some of the very weak local authorities, rationalize the
representation at that level so that we can cut down on some of the numbers. By the way,
if we close in on the issue of harmonizing these local authorities, we are eliminating very
easily about 80 local authorities.

llr. Chairman: The Local Government right now has an elected srrucnue which is the
councillors and then the courcils. That is the Local Govemment.
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The Deputy Prime and Minister for Local Government (N{r. N{udavadi): Yes, and it
will remain there.

Mr. Chairman: Then we have the Regional Governments. That is another tier of the

Govemment. Then we have the national?
The Deputy Prime and Minister for Local Government (Mr. Mudavadi): Correct!

Mr. Chairman: Is that not what principaliy we agreed?

The Deputy Prime and Minister for Local Government (lvIr. Mudavadi): We are

talking about Three-Tier here. I am not running away from that.

Mr. Chairman: For purposes of the Committee, we agree on Two-Tier.

The Deputy Prime and Minister for Local Government (Mr. Mudavadi): The

agreement on the two tier here is what I must Say and confess that we did not elaborate

bicause when hon. wetangula said that there shall be units within the region and I

assumed that it was an acceptalce that we are dealing with a tlree tier'

Mr. Chairman: If you mean that we did agree on two tier, you would then be requesting

that we reopen that so that we can go to three tier.

The Deputy Prime and Minister for Local Government (Mr. Mudavadi): we reopen.

so that we go to three-tier so that we recognize local authorities and then we can debate---

Mr. Chairman: So that then we can debate that now, first of all, that proposal comes and

then we handle that poi:rt. It is better that way so that we agree to what we agreed last

time on Friday. Then if there is anybody who wants to reopen, there is a proposal to re-

open.

The Deputy Prime and Minister for Local Government (Mr. Mudavadi): I propose

that we re-open the agreement that was there, so that the clarification or the

misrepresentatlon that miy have appeared as fwo regions, namely. national and regional

only, be broken down so that we discuss on the basis of a three tier devolved system.

Mr. Chairman: Seconded. we took a long time to come to this agreement. we agreed on

seven issues, namely, on devolution being there, two levels of devolution, house of
regions, we locked in resources in the constitution and we were to agree on the

mimbership of the house of regions. We agreed on 18 as the number of regions to be

delineated ty the IIBEC and the criteria to be developed. We agreed on an equalization

fund. These rue our agreements. If we re-open this, which took us a whole day, we almost

collapsed here at five when we made this agreement, I would very strongly urge against

not re-opening this. These are agreements that we reached---

Hon. Member, were you with us on that day? I know you also want to re-open something

else but I am not for this idea of opening thrs.
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The Assistant Ulinister for East African Communitv (N,{r. Munya): I do not want to go
to the debate of re-opening because I am persuaded by you that we should restrain
ourselves from re-opening this whole issue. If you remember, we went to the presidential
system because we followed the views that overwhebningly the people gave. That is why
we shifted from natrually what has been proposed for many years. We went presidential
because it was very clear the views given by the people were in favour of a presidential
system. The same people gave views that they wanted two levels of devolution and that is
what made the CoE delete one level and leave two levels of govemment. Now, what
justification are we going to give that on this findamental issue, we have also gone
against the grain ofwhat the majority of the people say?

The Nlinister for Water and Irrigation (lvlrs. Ngilu): From the Harmonized Draft, we
had three tier and this came from the people. This was nor made up by the CoE. When we
spoke here about this and w'hat we say we agreed, it is true we may have agreed but we
never had the Regional Govemment betbre, yet counry councils and municipal councils
existed. So that was automatic that it is going to be part of devolution and the tiers that
we are going to have. I really do not see how we are saying that we did not know that
county corurcils were going to be there.

Mr. Chairman: Let us not say that anybody is being dishonest. I want somebody to take
us closer to forward movement.

The Minister for Agriculture (Mr. Samoei): Here, we are saying what the people said,
but we have to juxtapose what people said with the reality and what makes sense. Even if
we were to go by the national and regional, we realize that the people also wanted
devolution to the grassroots. So, we must leave up to that reality and it demands that we
establish another unit. Even as we discuss, we must balance between the county and the
constituency. Already, there is established now a structwe at the constituency, complete
with a DC in every constituency and we have devolved frrnds, namely, the CDF already
in every constituency. Already we are beginning a formulation of a structure around the
constituency. We cannot have the cor.rnty and then have the constituency as a unit which
al-ready exists. You know how difficult it will be to ry and demolish the constituency as a
devolution unit because already there are devolved firnds going to the constituency. So,
even as we argue on this third level, should it be at the counfy where you have three
constituencies together or sometimes four or five or should it be at the constituency? So
that it is a level which does not duplicate. We need to balance whether it should be at the
country or at the constituency because the constituency is a reality and it is a unit with
devolved firnds at the moment. Already we have a struchle here where you have the DC,
the water olficer and the agricultural officer. For us to be practical, much as we said two
levels ofdevolution, the reality is that the constituency at the moment. and we can have a
level here, for exarnple, in my constituency, I have 1l councillors who are elected. So, we
can consolidate the 1l councillors and the devolved fi:nds are already there at the
constituency and form a unit there, then we will have three units but they will make sense
because it wiil not be diflicult for us ro efplain to anybody why we need to have those
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three. It will take into account the tbct that you will be moving closer to the grassroots to
the constituency than to the counfy.

The Minister for Lands (!1r. Orengo): I am sorry I was wondering why you are not
seeing me. I am not dosing at all. I have been listening t]roughout. I just wanted to refer
you to the report by the CoE because an impression may be created thal there was a
majority preference for a lwo tier system although in my view Local Govemments are not
necessarily in their present fomr and shape, a tie of government. This is what they said

on devolution on page l2(i) - The Levels of Govemment. Whereas the three level system
provided by the harmonized draft constirution is widely supponed, a strong sentiment in
favour ofa two level system is discemable. Even from those words, it is quite clearly that
it is not a big deal.

As they comb through some of the reports that they were receiving, they were getting

comments on the issues like the cost of the three tier level of govemment. Then they were

talking about the 74 counties in the fust schedule which was i:: the harmonized &aft as

small urits. Mark you, in the Minist-y of Local Government and also in the current draft,
ttre counties are being reduced. So, the impression should not be created that the two tier
system was a popular demand by the Kenyan people. ln fact, the whole constitution
making process is people driven. If you are looking for a basis to enact this constitution,
it is on the basis of what the people said. But having said that, I am at pains, because if
you go to the US, there is basically the federal governments and the State goverffnents,
but in those various states, there are counties and I do not think that they are considered

as a tier of government. If you go to the LII( the systems are a little different. If you go to

Scotiand, the devolution there is much stronger than it is in Walls. The counties as they

exist in Scotland are very different as they exist in Walls, but they arc still coulties in
both systems. The very basis of having these councils is to take representation of the

people as low down as possible especially when you are dealing with the affairs and the

demands and the needs ofpeople at the local level. Some people may be so un-contacted
even by the regional assemblies that they may not feel that they are firily represented. So,

I would really urge ourselves that the infoduction of this third tier, which as far as I am

concemed is not really a tier, but for argument sake, I will accept that it is a tier ol
govemment. But in order to take government closer to the people, we need Local

Govemments. The South African constitution taiks about provincial governments and

local spheres of govemment and the municipal councils and otier govemments are in
those local spheres of govemment. So, I do not know. Even in Ugand4 you. find those

counties. In many places, you find these counties. If we are going to adopt a system of
govemment in which we do not have representation closer to the people and the

management of the local affairs closer to the people, then we are running away from very

process of constitution making. The regional assemblies and the Regional Governments
are necesszry in the sense that you need some reasonable autonomy, and I am using the

word autonomy advisedly, so that they can belong to an entity where they can be self
sustaining in terms of resources. In fact, in the long mn, you may f,rnd that in terms of
those Regional Governments, they may be even doiag better than the national
governments if they run their affairs well.

I
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So, I would urge us that this should not be a deal breaker, particularly when we are
saying that we are not giving responsibilities to these Local Governments or counties that
are going to interfbre with the aurhority of the Central Govemment or with the authoriry
of the regional assemblies. I would have gone by what hon. Samoei suggested about
taking counties in the constituencies, but it may be a good case for him in Eldoret,
because they may have sufficient resoutces and manage together with the devolved
funds, but there are certain areas where constituencies are on their own. I have two
counry cor:ncils, which can barely manage. ln fact, the Deputy Prime Minisrer and
Minister lor Local Government has said that he is going to scrap them out. Even if a
county council has to be created at that level, I think we may not survive. So, if a county
council was created in the older Siaya, that would be a better unit to represent people at
the local level. Then at the regional level, even at the Coast, if you go to Kwaie and
Lamu, you f,md some issues that really affect the Coast as an area generally. Even Central
Province as a whole, although my friend, hon. Kioni, belongs to the most marginalized,
so he must be in the wrong province. I thjnk we are not being mischievous by talking
about this third level. I ask that we support this.

Kioni: Just a quick thing. One of the orher things thar was said by the people-- There is a
lot of noise, Mr. Chairman, Sir.

Mr. Kioni: There is the issue of the necessity of the Govemment and the regional level. I
said this with due respect of what Mr. Orengo has said. We need to know the role of each
and every level that we are creating. One of the reasons why it became necessary to end
up with a trryo tier is that there is no clear role and may become irrelevant because the
regional govemment as proposed have no clear--- They have not been assiped with
functions and so on. If we are going to reopen this we will need to know what the
functions are and how distinct they are. Are we duplicating or just creatir:g levels that
will not be there. It would be imponant to do that perhaps early in the moming.
The third level was created by Mr. Samoei. Since we have regions that will manage their
locai affairs it may not be our "headache" to get worried about how they will manage the
other level. We can handle the regional level. The number of other units that you want to
create withi! your region, we will leave it to you to do it because of your managemen!
ability and capacity and size. This is to ensure that. you still handle the two tier system
and leave the third one wittr the local arrangement. That may help us to move on,

Mr. Chairman: Mr. Kioni's proposal sounds very good but that is obviously a proposal
to fy and re-look at the two tier. Is there anybody else who has al issue with anything
else?

The Assistant Minister for Water and Irrigation (vlr. Kiunjuri): VIr. Chairman, Sir.
even belore this issue of thq third tier came in I had already put up my case that these
regions must be opened. i want to propose a Motion on the proposal made earlier of
having 1 8 regions. I have given my reasons and I do not want to repeat them again. One
of the reasons I have given is according to the principles set up here which I do not want
to repeat again--

t
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Mr. Chairman: Do you want to increase or reduce them?

The Assistant Minister for Water and Irrigation (Nfu. Kiunjuri): I want to increase

them. So, the Motion should be as follows: If at all the regions are adopted now as the

second tier of Govemment that they be opened to additional regions.

Mr. Chairman: How many are you thinking o{?

The Assistant Minister for Water and Irrigation (Mr. Kiunjwi): I was to propose 30

of them so that they are representative and so that we are able to adhere to the principles

set in the chapter on devolution.

Ms. Odhiambo: On a point of order, Mr. Chairman, Sir.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Do you want us to

argue the Motion now because I have put the Motion to be proposed and seconded then

we can discuss it?

Ms. Odhiambo: On a point of order, Mr. Chairman, Sir.

Mr. Chairman: Just hold on, Ms. Odhiambo.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): When the Motion
was put by the Deputy Prime Minister we looked for a (Inaudible)' So, this Motion must

fust of all get a seconder then we start discussing it.

Mr. Chairman: Yes, let us get a seconder.

Mr. Munya seconded

Mr. Chairman: Now we have those two Motions. H we were to reopen these things,

surely it is I I .30 p.m. and tomonow is our final day in this issue'

Hon. Member: Mr. Kioni has given us a way out of this issue!

The Minister for Foreign Affairs (Mr. Wetangula):. First we must honour what we

agreed on. We agreed on fivo levels. We are now hearing arguments driving us towards

three levels. I want start from where Mr. Orengo leftby quoting the Committee of experts

and in my view misrepresenting what they said. The COE said that whereas the three

level system provided by the harmonized draft constitution is widely supported a stong
sentiment in favour of the two level system is discemible from the suggestions and

comments. So, it is not conclusive that the view supported three levels. He said it was

conclusive but they moved away because of cost. It is not true. They came out ftom the

lust draft where they had three to the revised draft where they have two. Here we agreed

on two. We have had a very rich debate in my view. I did propose the other day that we

have two levels, the national and the regional. I think Mr. Kioni has amplied what i said
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and what N{r. Mudavadi has repeated that once we have agreed on two levels, the
national and the regional then what the region does below it fust should not be mistaken
tbr another level ol devolution. It should be a structure within the region that the region
can do w'hat it wants for better organisation of its region. That is what Mr. Kioni said. If
we agree on that we can make progress. If we do Dot, then we will just go round and
round and we wiil get nowhere.

Mr. Chairman: Could you propose that then so that we move forward.

The Plinister for Foreign Affairs (Mr. Wetangula): Let me consult with my team then I
come and make a proposal.

Mr. Chairman: Let us hear from N{.r. Kioni. Mr. Kioni, I hope you will take us closer to
agreement.

The Deputy Prime Minister and Nlinister for Local Government (Mr. Mudavadi):
Cap.265 that is the Local Govemment Act as it stands now and even when amended will
allow for either the amalsamation, scrapping or merger of local authorities. They are
already in some areas and VIr. Orengo gave an example of his; he has Lrkwala and

a
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The Minister for ^A.griculture (Mr. Samoei): Let me buttress the argument in this way.
What Mr. Wetangula has said now is actually what broke the stalemate the last time and
it is what VIr. Kioni has repeated. If you juxtapose it with what lvlr. Orengo said earlier
that let us leave it such that for the regions which want to go and conti::ue to have the
county councils let it be their fonnulation of how to get to the grassroot as much as is
practicaliy possible. It will not be as units of devolution. We will have agreed that the
units of devolution are narional and regional. For me in Eldoret, I would go staight to the
constituency because it makes sense. I would go and form a unit around the constituency
where we can elect some councillors and run our show there. For V{r. Orengo, he would
want to go and do it at the greater Siaya because it makes sense. All these will be county
councils. The size does not matter. I will have a county of l0 councillors. lvlr. Orengo
will have a county of 30 councillors and that is how they have decided to formulate it.
We will lock in the resources for all these governments from the central Govemment to
look into how they will be flrnded.

IVIr. Kioni: We have agreed on two levels of devolution, we have the national ad the
regional levels. There is excess baggage below and this varies from one region to arother.
Some regions may not even want to deai with that baggage. Others do not watrt to part
ways with the baggage. We will leave the regions to manage it but at their owu cost.
They wiil not load it to the Exchequer because you are the one who is managing your
area and you know how you will produce the best results. If you think that by having a
heavier bottom the resources are best distributed then we leave that. I stitl have my
constituen;y. In terms of the weight to the Exchequer it will stop ar the regional levci
You will even have to determine yourself the number ol employees that you have withia
yotu area. We wiit not load it to the Eichequer nor wiil it be a basis of calculating thc
amount of money that we must lock in the Constitution.
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