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The purpose of this Memorandum is to:

a. IrLform the National Assembly of the adoption of the East African

CommunitY (EAC) Protocol to Operationalize the Extended

]urisdiction of the East African Court of Justice (EACD' by Partner

States of the East AJrican CommurLity;

Protocol;

c. Seek the approval of the Nationai Assembly for Kenya to rati{y the

2.0 BACKGROUND

Kenya is a Partner State of the EAC' having ratiJied the Treaty for the

Establishment of the EAC (hereinafter referred to as the Treaty)' Article

21(2) of.the Treaty tequires Partner States to recognize that the East African

Court of Justice (hereinafter referred to as the EAC) shall have such other

original, appellate, human rights and other jurisdiction as will be

determined by the Council' Further' under Article 27(2)' Partner States
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b. Irrform the National Assembly that the Cabinet in its Second Cabinet

Meeting held on 18h February ,201'6 approved the ratification of the

Protocol.



agreed to conclude a Protocol to operationalizg ths extended jurisdiction of

the Court.

Recognizing the critical role of the EACJ in regional integratiory foliowing

the establishment of the EAC Customs Union, EAC Common Market and

the EAC Monetary Union, the 15s Ordirury SumrrLit of the Heads of State,

on November 30,2013, approved the recommendation of the EAC Council

of Ministers to extend the jurisdiction of the EACJ to cover trade and

investurent, arising out of the implementation of the Protocol on the

Establishment of the EAC Comrnon Market, and disputes arising out of the

implementation of the Protocol on the EAC Monetary Union.

The Protocol to Operationalize the Extended ]urisdiction of the EAC] was

adopted and signed by the EAC Heads of State on April 25, 2015 in

Nairobi, Kenya.

4.0 PROBLEM ANALYSIS

a) Objects and Subject Matter of the Protocol

The main objective of the Protocol is to extend the jurisdiction of the EACI

to cover trade and investment matters arising out of the implementation of

the Protocol on the Establishment of the EAC Customs Union, the Protocol

on the Establishment of the EAC Common Market and disputes arising out

of the implementation of the EAC Monetary Union.
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The Protocol obligates Partner States to inter alia, undertake to:

i. Prevent, contain and peacefully resolve conJlicts and disputes

among Partner States arising from trade and investrnent

mattersi

Observe and encourage the implementation o{ the Protocol on

the Establishment of the EAC Customs Union, the Protocol on

the Establishment of the EAC Common Market and the

Protocol on the Establishrnent of the EAC Monetary Union.

b) Constitutional lmPlications

The Protocol does not anticipate any amendments to the

Constitution of Kenya.

The Protocol is in line with the principles of the Corstitution of

Kenya and specifically recognizes the principles for the respect

of sovereignty, territorial integnty, political independence,

good neighbourliness and non-interference in the interna-l

affairs of each Parkrer State.

11.

1I

c) Impact of the Protocol on National Interests

The Protocol encourages Partner States to foster and maintain an

atmosphere that is conducive to the enhancement of trade and to develop

mechanisms which are aimed at
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Coordinating and cooperating with other EAC Partner States in

matters re]ated to trade and invesbnents;

11 Preventing, contairdng and peacefuIly resolving corflicts and

dispttes among EAC Partner States arising from trade and

investments;

111 Observing arrd encouraglng the implementation of the Irrotocol

on the Establishment of EAC Customs Unioru the Protocol on

the Establishment of the EAC Common Market and the

Protocol on the Establishment of the EAC Monetary Union.

1\/. Enhance capacity of the EAC with respect to trade and

investrnent.

d) Obligations imposed on Kenya by the Protocol

Article 151(4) of the Treaty provides that Protocols form an integral part of

the Treaty, which Kenya has already ratified and domesticated vide the

Treaty for the Establishment of the EAC Act No. 2 of 2000. The obligations

imposed by the Protocol are therefore linked to those of the EAC as

established by the Treaty.

e) Requirements for Implementation of the Protocol

At the national level, the existing Govemment agencies mandated to

handle specific thematic areas of the Protocol shall oversee its

I
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implementation, under the .auspices of the State Departurent of East

African Affairs. "

f) Policy and Legislative Considerations

i. Harmonization of policies and strategies on trade and investrnent

Harmonization of approximation of laws and regulations f,lr

effective coordination of cooperation in the settor

11.

g) Ministerial ResPonsibilitY

The responsibility of the implementation of the Protocol shall be vested in

the Cabinet Secretary in charge of East African A{fairs.

h) Implications on matters relating to Counties

The scope of the Protocol relates to functions that fall under the purview of

the nationa_l Govemment, which shall, whenever necessary, coordinate

with the countY Govemments.

i) Public ParticiPation

The state Department of East African Affairs convened a forum at the

Laico Regency on April 28, 201.4, where the public was invited to share

views on the Protocol.

j) Provision for Reservation

The Protocol has no provision for reservations'
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5.0 FINANCIALIMPLICATIONS

It is envisage that the implementation of the Protocol will have financial

i:nplications and it is expected that the state Deparnrrent of East African

Alfairs will sensitize the respective Government agencies on their roles in

the implementation of the Protocol as well as the financial implications.

The National .A^ssembly is requested to:

a) Tale note of the contents of this Memorandr::n;

b) Approve.the ratification of the Protocol to Operationalize the Extended

J-,:-risdiction of the East African Court of Jirstice.

SIGNED DATE

It
A,MB. (DR.)AMTNA C.
MOHAMED, EGH, CBS, CAV
CABINET SECRETARY FOR 

.

FOREIGN AFFATRS
AND INTERNATIONAL TRADE
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6.0 RECOMMENDATIONS TO THE NATIONALASSEMBLY
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ANNEXES

1. Protocol to operationalize the Extended Jurisdiction of the East

African Court of Justice.

2. Cabinet Approval of the Ratification of the Protocol'
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Please proceed ald initiate action as directed by the Cabinet.

Yours "C#, <-\ fq-

L.
JOSEPH K. KINYT]A, EGH
CHIEF OF STAFF HEAD OF PTIBLIC

Copy to:

Mrs. Phyillis Jepkosgei Kipiag'or Kaadie, EGH
Cabinet Secretary
Mirristry of East Africal Community (Eac),
Labour, & Social Protection
NAIROBI

Amb. Amina C. Mohamed, EGH, CAV
Cabinet SecretarY
Ministry of Foreign Alfairs and Internatronal Trade
NAIROBI.

Prof. Githu Muigai' EGH
Attorney Genera-1
State Law Offrce
NAIROBI
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STATE HOUSE

P.O. Box 4O5 3G{0100
Nairobi, Kenya

tq za FEB 2oi5
,(

i..'
IP^ L sE ,^e

Tclcgraphic Addrcss

7 clcphooc: +29-20-1227 436

whcn rcplying plcasc quot.

THE PRESIDEN

EXECUTIVE OFFICE OFTHE PRESIDENT
CHIEF OF STAFF AND HEAD OFTHE PUBLIC SERVICE

OP/CAB.58/4A
and datc

Ms. Betty Chemutai Maina,
Principal Secretary/ East African Communily
Ministry of East African Communicate (EAC),
Labour & Social ProtecLion
NAIROBI.

Amb. Monica Kathina Juma, DPhil., CBS
Principal Secreta-ry
Ministry of Foreigrr Affairs and International Trade
NAIROBI

Mr. Njee Muturi
Solicitor General,
State Law Office,
NAIROBI

A^*L ,<;*1
RE

Dear

CABINET MEMORANDUM ON RATIFICATION OF THE EAST AFRICA
COMMUNITY PROTOCOL TO OPERATIONALIZE THE EXTENDED
JURIDICTION OF THE EAST AFRICAN COURT OF JUSTICE

I refer to the Second Cabinet Meetiug 2O16, held on 18th February,2O16,
during which Cabinet Memorarrdum CAB(15)97, jointly submitted by the
Cabinet Secretaries for: Tourism; Foreign Affairs & International Trade; and
the Attorney-General; was presented ald discussed.

I wish to inform you that Cabinet noted the contents of the Memorandum
ald:

(i) Approved ratifrcation of the Protocoi.

(ii) Directed t}le Cabinet Secretaries for: Tourism; Foreign Affairs &
Intemational Trade; and the Attorney-General; to take appropriate
acLion.

u)
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ARTICLE 4

Arrrendmenl of the protocol

ih* Protocoi l,3y b€ entenC€_. c l,y ihe pertnei Stales In ac:3.iiane: ,ii.r ltr€ crrtvrs!o':s cf
AritalE i50 of lhe Treat'r.

ARTICLE 5

Entry into Force

This Prolocol shall enter into forc€ upot) ral[lcatron by all the parlner Siaies and deposil ot
rnstruments of ratiircalion wilh the Secretary General.

ARTICLE 6

De posito ry and Registration

Thjs protocol and all Instfutrnenls of ratifi€tjon shall be deposited wirh the Secretary
General who shall lrarlsmir. ce(iried true copies of rhe protocor and insrruments Df
ratincalion to all the Parlner States.

The secretary General shall rcgister lhis protocol v.rith the African Union and such
other organisation as the Council may determine.

1

2

DOUE at Arusha. Tanzania,

and Two Thousand and Fifleen.

lN FAITH WHEREOF the undersigned have appended lheir srgnatures hereto

or the Ur'ited Repubfic
i Tanzaoia

on thu -2Ot day or .k}.Ri4y; rhe year rwo Trrousand

For llle Republi.
uganda

o, For rhe PepuDlE

Burundi
of fo, tlre Reputrlir

of Kenya
,N".,..,
Rwanda

\cr*,re"-I*+*f
li -.. .. 1....'. /.\.......ll I \.



ARTICLE ]

D ef in it ion s

ln ihrs Prolocol unless lhe conterl ollt€n.,1sD r-ccrrr=s

'community" means thc East At.can conrnrLrrrrry esrabrisi,*d br, At.icie z of thE rreaty.
''council" means lhe cor.rncrr of Mrnisters of the Conrrnunrty estabrrshed by A(rare !) of the
Treaty.

''Courf'means the East African CoUrt of Justice estahlislrecl hy Arlicle I .rf the.lrealyi
"Treaty- rneans the Treary for the Estabrrshmenr of the East African conrmunrty and an]
annexes a nd prolocols therelo

ARTICLE 2

Obje c tlve of the protocol

The oblective of this Protocor is to extend the jurisdiction o{ the court to co,/er t.ade and
rnvestment matters arising out or the implementatron or the protocol ofl the Establishment
of the East African community cusroms union and the proticcor on the Establish,ent of
the East African common Market and disputes arising out of the impremenration of the
Protocol on the Establishmenl of the East African Communjty l\4onetary Union

ARTICLE 3

Jurisdiction of the Cou rt

1 The Court shall have lurisdichon over:

(a) disputes oh trade and investment. arising fronr the implemenlation of

[i) the Protocor on the Establishment of the East Arrican comrriunily cusroms
U nionl and

(ii) the Protocor on the Estabrishment oJ rhe [:-asl AJrrcan corilmunity comnron
Ma rk'et.

(b) dispuled arising out ol the rmptemeniatr(xr ot the protocol or.r the Estabtishment oi
the East Akican Moneta,y Union.

2 The exiension of lurisdiction under paragrap,r I shall not preclude the e':erclsc rf
lurisdictioD cenfe.rred rrpo|l olher oodres hy lhe Treaty Dr thE pglgy3111 laws oi rhc
Partner S iate;



PROTOCOL TO OPERATIONALISE iHE EXTENDED JURISDICTION OF
THE EAST AFRIC.A,N COURT OF JUSTICE

PURSUANT TO THE PROVTS,IONS OF ARTICLL 27 (2) OF THE TREATY FOR THE
ESTABLISHMENT OF THE EAST AFRICAN COIi4IVIUNITY THE PROVISIONS FOR
THE EXTENSION OF JURISDICTION FOR THE EAST AFRICAN COURT OF JUSTICE
ARE HEREBY SET FORTH:

CONSIDERING thal the Treaty tor re Establ;shmant of the East Airican Comnrunity (-the-reaty") established the East African court of Jusrice as a jur-Jrcrar body whrch shal ensure
,e adherence to law in lhe rnlerpretation and apptrcation of and compliance with the

Treaty.

PREAMBLE

WHEREAS

(a)

(b)

under the provisions of Article 27 (2) ot the Treaty, partner States recognise that
the Court shall have such other original, appellafe. human rights and other
jurisdictlon as will be determined by the Council; and

within the provisions of Articre 27 e) or the Treaty, u.re parlner staies agree to
conclude a prolocol to operationalise the extended iurisdiction of the Court.

AND WHEREAS the srmmit of the East African community Heads of state at its i 5rh
Meeting held on 30th November 20'13 approved the counci|s fecoolmendation to extend

e j'-rrisdrction o, the Easr African coun of Justice to cover trade aDd investrnenr meners
ansing out of the implementation of the protocor on the Estabrishnrent of the East African
comrnunity custorns union and the protocot on rhe Estabtishment of the Easl African
common l'4arket and disputes ]rrsing out oi the rmprementation or rhe protocor on the
Establishment of the East Afrlcen Cornrnunity lvlonetary tJnron;

WHEREAS the partner Sfztes recognize the cnlical role of the Ea.st Airican Collrt of
Jtrstice in regional integralicln followin.g the establishment D, rc East Africar.l Coo.r.r.runityr},s!oms unior\ East African community common [4arket and the East Afncan h/oneiary
Unrod as envisagad under Anicle 5(2) of the Treaty

HAVE AGREED AS FOLLOWS
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