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1.0 PREFACE

Mr. Speaker, Sir,

The Departmentel committee on Labour and social werfare was
constifuted pursuant to the provisions of standing order No. 216 of the
stand.ing ord.ers and has executed its mandate in accordance with the
provisions of the said standing order which mandates the committee
to:-

(a)inuesttgate, inqtire into, and. report on all matlers ,"roUng * ,fu
mandate, management, actiutttes, admini.stratio4 operations and
estimates of the assigned Mini-sties and d.epartments;

(b) stttdg the programme and poltcy objectiues of Minbttes and.

deparhnents and. the effectiueness of the implementatiory
(c) stttdg and reuteu.t all legblation referred to it;
(d) sfridg' assess and. analgze the rerattue suc@ss of .ttte Minist.ies and.

departments as measured by *e resttts obtained as compared. uith
tLeir stated objectiues ;

(e) inuesttgate and inquire into alt matters relating to the assigned.

Ministries and deparhnents as theg mag deem iecessary, and. as may
be referred to them by the House;

(J) to vet and report on a)l appointments uthere the cortstitrttion or ang law
reEires the National Assemblg to approve, except ttwse und_er

Standing Order 204 (Committee on Appointments); an-d.

(g) make reports and recommendatiorts to tle House a-s ofi.en as possiblg
including reco mmendatio n of propo.sed legblatton.

Commlttee Membershlp

1. The Hon. David Were, M.P. -
2. TtLe Hon. Tiyah Ga1ga1o, M.P.-

3. The Hon. Janet Teiya, M.P.

4. The Hon. George Muchai, M.P.

5. The Hon. Peris Tobiko, M.P.

Chalrperson

Vlce Chairperson
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6. The Hon. John Ndirangu Kariuki, M.P.

7. TYte Hon. Winnie Karirni Njuguna, M.P.

8. The Hon. Janet Nangabo, M.P.

9. fhe Hon. John Serut, M.P.

10. The Hon. Samuel Gichigi, M.P.

11. The Hon. Elijah Lagat, M.P.

12. The Hon. ComellY Serem, M.P.

13. The Hon. Abdi Noor AIi, M.P'

14. The Hon. Dan Wanyama, M.P.

15. The Hon. Regina Nyeris, M.P.

16. The Hbn. Wesley Korir, M.P.

17. The Hon. Kinoti Gatobu, M.P.

18. The Hon. Elij ah Moindi Mosomi, M.P.

19. The Hon. James Onyango K'oyoo, M.P.

20. The Hon. Omondi John Ogutu, M.P.

21. The Hon. Aisha Jumwa Katana, M.P'

22. The Hon. Patrick Wangamati, M.P.

23. The Hon. Rose Museu Mumo, M.P'

24.Tlne Hon. Silvance Onyango Osele, M.P.

25. The Hon. Mustafa Idd, M.P'

26. Tlne Hon. Nyasuna, Gladys Wanga, M.P.

27 . The Hon. John Owuor Onyango Kobado, M.P.

28. The Hon. Mwaryoha Hassan Mohammed, M.P.

29. The Hon. Jones Mlolwa Mwagogo, M.P.

Mr. Speaker, Sir,

The committee deals with the following subjects matters as per the second

Schedule of the Standing:-

. La.bour, trade union relations

. manpower or human resource plannirrg,

r gender, culture ald social welfare,
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. youth, National yout-h service,
e children's s,elfare, national heritage,
o betting, lotteries, Sports.

Mr. Speaker,

The comrnittee has oversight over the Ministry of Labour, social security &
services and the Ministrry of Sports, curture a,,d the Arts. Further, its
mandate covers the National Social Security Fund.

Mr. Speaker,

Pursuaat to standing order r2z (1), the National social security Fund B,r,
2013 was committed to the Departmentar committee on Labour and social
welfare, after First Reading on 29tr september 20 13. The committee
detberated on the BilI together with the stakeholders and their views have
been factored in the Committee,s Report.

Mr, Speaker, Sir
I wou-ld like to thank the offices of tl.e speaker and the clerk of the National
Assembly for facilitating trris exercise as welr as arl those who presented their
views to the Committee.

Mr. Speaker,

It is now my humble dugr to present ttre Committee,s Report on the
consideration of the Nationa-l social Security Fund Bil, 2013 for'debate and

the in accordalce with tl:e provisions of the Standing

SIGNED......

HON. DAVID WERE, MP

CHAIRPERSON - DEPARTMENTA.L COMMITTEE ON LABOUR & SOCIAL
WELFARE

adoption by

Order 727(41

l



2.O THE NATIONAL SOCIAL SECURITY FIIND BILL,2OI3

2.L BACKGROIIND

Since its establishment, the National Socia] Security Fund (NSSF) has

operated as a mandatory provident fund providing benefits in the form of

lump sum payrnents. The provident fund as currently structured is

characterised by limited membership coverage arrd is inadequate bottr

inform ald levei of benefrts arising from tlle monetarJr capping of

contributions. Therefore, the present structure is insuffrcient in serving

tl:e social security needs of the country. To address this, a National

Social Security Pension BilI has been developed witJl the aim of

transforming the Fund to a social. insuralce pension scheme.

In particular, the transformation seeks to increase coverage of the NSSF,

improve adequacy of benefits provided by the NSSF, provide benefrts in

the form of pensions, retain a link between benehts and contributions

with the benehts largely being determined on a defined contribution

basis, ald ensure sustainability and a-ffordability of social security. The

bill if passed would see the transformation of the Nationa-l Socia-l Security

F\rnd to a Pension Scheme.

.2 DELIBERATION ON THE NSSF, 2013 BILL

Article 118(1) (b) of the Conslitution requires Parliament to facilitate

public participation and involvement in the legislative arrd other business

of Parliament and its Committees. Further, Sta;rding Order No. 127(3)

provides that the Departrnental Committee to which a Bill is comrnitted

sha-ll facilitate public participation and sha-ll take into account views arrd

recommendations of the public when the Committee makes its report to

the House.

The 8il1 having been referred to ttie Comrnittee aJter the First Reading,

the Committee held consultative forums with stakeholders as well as

inviting memoranda from the public in the local dailies on 4th October,

2
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2013.In making its recommendations, the Committee examined the Bill
and proposed arnsldmgpts by consensus based on the available
information. Further it considered different sources of submissions made
on the provisions of the Clauses to be amended.

The proposed Fund will be lo:rown as the National Social Security Fund
to be managed by a Board and the Fund will receive payments from
contributors. The objects of the Fund are to provide basic social security
for members arrd their dependants, increase membership coverage,

improve adequacy benefits and ensure a value adding system to its
member's contributions.

3.O COMMITTEE OBSERVATIONS

i. Members proposed change of tJre corporate na-me of the Nationa_l

Social Security Fund (NSSF) to break away from the past to ensure
public confrdence in the entity.

ii. The need to include defilition of Actuary in the NSSF, BiIl and not
make reference to the definition ascribed to arr Acfuary in the
Retirement Benefits Act, L99Z .

1t1 On the matter of regulation the Cornmittee was of the opinion that
arother statutory autlority could not oversee or subject the
National Social Security Fund to its rules. Members noted flrat
NSSF is a Nationa-l Mandatory Scheme and should be left to
regulate its own alfairs. The Retirement Benefits Authority should
therefore regu.late schemes established by Trust Deed a.rld Rules
and not those established by law such as NSSF.

lV. On membership of the Board, the Committee agreed that the most
representative employers arrd workers orga-rrisations will each
nominate two persons for appointment to the Board.. Members
agreed that there is need to stagger the Board Members terms in
tine with other legislation.

6lPage



4.O

In term of acade.''i c qualification, the Malaging Trustee should

hold a degree in a relevant field of study as may be speciJied by the

Board from a recognized university in Kenya.

'!'1 Members took cognizalce of the fact tltat the Managing Trustee

witi be expected to work with the Board, the Ministry and the

Government. Therefore, the Board should carry out competitive

recruitment of the Managing Trustee but the appointment should

be done by Cabinet Secretary. The Board of Trustees wi-ll therefore

forward three (3) nanes to tJ:e Cabinet Secretary to select one (1)

for appointment.

!'11 Members noted that the Fund Investment is bound by Section 71

of the Bi-II which provides that:-'the requirements of tllis Act are in

addition to requirements imposed by the Retirement Benefits Acf '

The Fines Fine for Employers who fail to register their Employees

should be enhalced.

PROPOSED AMENDMENTS TO THE NSSF BILL 2013

The Committee proposes ttre following amendments.

Part 11- ESTABLISHMENT & OBJECTS OF THE NATIONAI

SOCIAL SECIJRITY FI'ND

TlPage

vin. Members further noted that Section 59 of the Retirement Benefits

Act gives the Cabilet Secretary for Finance discretionary powers to

exempt persons from complying with the provisions of the said Act

as and when necessaS/'

CLAUSE 4 (0 (1U

That Clause 4 be amended by inserting a Sunset Clause to cater for

liabilities of tlle old Fund to be settled within five (5) years of coming into

force of the New Fund and the Old Fund closed' The Transitional



Provisions provided under the Second Schedule should be considered

when drafting tJre propoSed Sunset Clause.

PART 111- NATIONAI SOCIAL SECURITY FI'ND BOARD OF

TRUSTEES

CLAUSE 6

TFIAT, Clause 6 (d (i) & (ii) be amsn6sd to include the following proviso:-

(n fuito persons, one of . either gender nomirwted bg the most
representatiue Emplogers Organization uith lotottledge and.

eryeience in matlers relating to Emplogers to represent emplogers

in Kenga;

(it) tlDo persons, one of either gender nominated bg the most
representatiue Workers Organization with knouled.ge and. eryerience

in mal-ters relating to Emplogees to represerut emplogees in Kenga;

CLAUSE 8 - Staggerlng of the Term of Board Members

(i) TFIAT, Clause 8(2) be amended to provide that the Board shall be

appointed for a period of three (3) years and there shall be a
difference of two (2) months between the appointments and the

Cabinet Secretary shall make such appointments within a period

of six (6) months.

(ii) TFIAT, Clause 8 (3)(b) (i) be arnended to provide for the Chairperson

to seek approval of the Cabinet Secreta5r when he is away and
unable to conduct meetings.

CLAUSE 15 - Appolntment of the Managlng Trustee
(i) TFIAT, Clause 15(1) be amended to provide that:-

The Cabinet Secretary shall, on the recommendation of the Board
of Trustees, appoint a Malaging Trustee from amongst tfuee (3)

names, who sha-1l hold olhce on such terms and conditions of
service as may be specilied in the instmment of his appointment.

SlPage



(ii) THAT, Clause 15 (3) be amended by deleting delete the words "and

secretar/ appearing after "membe/' to read "The Managing

Tr.ustee shall be an ex-officio member to the Board'.

The proposed amendment is aimed, at delinking the Managing

Trustee from the Role of Secretary to tJle Board.

(iii) THAT, Clause 15 (a) be amended to provide that the Maraging

Trustee shall be selected from amongst tllree (3) narres

recommended by the Board through a competitive process.

(iv) Clause 15 (5) - Term of Managing Trustee

TFIAT, Clausel5(s) be amended by deleting the word "six years"

and substituting with words 'three yea:".

The Committee proposed a review of the Managing Tfustee's term

from six (6) years to three (3) years and subject to renewal for one

further term of three (3) years. This will ensure optimal

performance of the Managing Trustee.

(v) TIIAT, Clause 15(7(a) be amended by deleting the word "Masters"

(vi) THAT, Clause 15(7Xb) be a"'ended by deleting the words "pension

funds, accounting or auditing, insurarrce, investment, 1aw

banking, economics, labour or social securitS/ and inserting in
place thereof the follovring:-

"in a field a-s maA be specified bg tte board and must be registered

uith a recognised professional body".

9lPage

The Comrnittee agreed that the Managing Trustee should hold a

degree in a relevant field of study as may be specified by the Board

from a university recognised in Kenya.



("") THAT, Clause 15(10) be amended by deleting the word "Board" arrd

substituting with the words "Cabinet SecretarS/ and inserting the

following aJter ttre word "office"

"on recommenlation of the Board'

PART TV - FIINDS, REGISTRATION, MEMBERSHIP AND CONTzuBUTIONS

CLAUSE 26 - Regul,atlons to provide for Voluatar5r Registratloa

THAT, Clause 26 be deleted

CLAUSE 27

TFIAT, Clause 27 (3\ be amended by inserting the word "and' after the word

employee appearing in the 3.4 line.

PART V- BENEFITS

CLAUSE 40 - Funeral Grant

THAT Clause a0(1) be amended by deleting ttre word *ten" and substituting

with the word for6/.

CLAUSE 47 - Regulatlons regardlug beuefits under thls Act
TF{AT, Clause 47 be deleted.

CLAUSE 48

THAT, Clause a8(2) be arnended by deleting the word "fift5/ arrd substituting

with the word 't]:ree hundred".

PART VI _ FINANCE, ADMINISTRATION AND MANAGEMENT OF THE FUND

SECOND SCHEDIJLE -Tran sitional Provisions

THAT, the Second Schedule be amended by inserting a new subsection (8)

8. A reference scheme (as defined in the fourth schedule) shall have 365 days

from the corrmencement date of the Trust Deed ald Rules to comply with the

provisions of the Fourth Schedule.



THIRD SCHEDULE

THAT, the Third Scheduie be amended by deleting the "words Tier 1

appearing on the heading of the Third Schedule

FOURTH SCHEDULE
TFIAT, the Fourth Schedule be arnended as follows:-
(i) in Part 1(c) by deleting sub-sections (3) and (a) and substituting with (2)

ard (3).

(ii) in Part 1(f) by inserling tJre words "by the Authority" after the words
(Prescribed requirements'.

0



5.0 ANNEXES
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5.1 MINUTES
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MIN UTES OF THE 3OT1{ SITTING OF TH E DEPARTMENTAL COMMITTE E ON LABOUR AND SOCIAL
\A/ELFARE HELD ON THURSDAY, 315T ocToBE R, 2013 rN T E NEW MEMBERS LO UNGE, MAIN
PARLIAMENT BUIDINGS AT 11,00 A.M.

PRESENT

The Hon. Tiyah Galgalo, M.P. - Vice - Chairperson

The Hon..John Serut, M.P.

The Hon. Patrick Wangamati, M. P.

The Hon. Elijah Moindi Mosomi, M.P.

The Hon. Mustafa ldd, M.P.

The Hon. James Onyaflgo K'Oyoo, M.P.

The Hon. Mwanyoha Hassan, M.P.

The Hon. Abdi Noor Ali, M.P.

The Hon. Cornelly Serem, M.P.

The Hon. Winnie KarimiNjuguna, M.p.

The Hon. Peris Tobiko, M,P.

The Hon. Samuel Gichigi, M.P.

The Hon. John Ndirangu Kariuki, M.P.

The Hon. Jones Mlolwa Mwagogo, M,P.

The Hon. George Muchai, M.P.

The Hon. Elijah Lagat M.P.

The Hon. John Owuor Onyango Kobado, M.p.

ABSENT W APOLOGY

The Hon. David Were, M.P. - Chairperson

The Hon. Suleiman Murunga Kasuti, M.p.

The Hon. Wesley Korir, M.P.

The Hon. Nyasuna Gladys Wanga, M.P.

1



The Hon. Regina NYeris, M.P.

The Hon. Aisha Jumwa Karisa, M.P.

The Hon. OmondiJohn Ogutu, M.P.

The Hon. Kinoti Gatobu, M.P'

The Hon. Janet Nangabo, M.P.

The Hon. Janet Teiya, M.P.

The Hon. Dan Wanyama, M.P'

The Hon. Rose Museu Mumo, M.P.

The Hon. Silvance OnyanEo Osele, M.P

IN ATTEN DANCE . NATIONAL ASS EMBLY

Mr. Ahmad Kadhi - First Clerk Assistant

MlN.NO. 107 /2aL3: PRELIMINARIES

The Meeting was called to order; proceedings began with a word of prayer.

M rN.NO. 108/2013 : CONFTRMATION OF MINUTES

The Minutes of the 28th sitting were proposed by the Hon. Ali Noor Ali, M.P and seconded by

the Hon. John Serut M.P.

The Minutes of the 29th sitting were proposed by the Hon. John Ndirangu Kariuki, M.P and

seconded by the Hon. Elijah Lagat, M'P.

MIN.NO. 109/2013: ADOPTION OF THE NSSF BI LL,2013 REPORT

Memberi deliberated the report and noted as follows:

. The Definition ofthe term "social security" should be retained in its present form as

defined in clause 2 ofthe Bill'

o That clause 5 d (i) and (ii) be amended to read

z

1

I
I

I
i
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(i) two persons, one of either gender nominated by the most representative Employers
Organization with knowledge and experience in matters relating to Employers to
represent employers in Kenya;

(ii) two persons, one of either gender nominated by the most representative workers
Organization with knowledge and experience in matters relating to Employees to
represent employees in Kenya;

Membership tothe Board of Trustees should reflect regional balance, youth, disabled
and marginalised persons.

There was a proposalto change the name ofthe new institution to break away from the
NationalSocial Security Fund into a new body to ensure public confidence.

The Managing Trustee should hold a degree in a relevant field of study as may be
specified by the Board from a university recognised in Kenya as may be specified by the
Board.

Clause 19(6) - Fine for Employers who fail to registertheir Employees should be
enhanced.

The Members present noted that subject to the above, the Committee shall table its report to
the House at the earliest opportunity.

MIN.N O.770/2013: AilO RN M ENT

The sitting was adjourned at thirty minutes past one o'clock to Tuesday 5th November 2013 at
9.30 A.M.

Sign d...
(Cha rson

3

Da te.,.,.,..,.,..



5.2 NEWSPAPERADVERT - INVITATION OF MEMORANDA
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REPUBLIC OF KENYA
KENYA NATIONALASSEMBLY

ELEVENTH PARLIAMENT

ln the' Malter of consideialion of tlie Nation-al Social Seiciirity
Fund Bill, 2013; . .

Article 11 8(1) (b) of the Constitution provides that'Parliament shallfacilitate
public participation and involvement in the legislative and.other business
of Parliament and its Committees.'Standing Order 127 (3) states that "the
Departmental Committee to which a Bill is committed shall facilitate public
participation and shall take into account views and recommendations of
the public when the Committee makes its report to the House.'

SUBMISSION OF MEMORANDA
The National Social Security Fund Bill, 2013, has undergone First
Reading as stipulated in the Standing Orders of the House and stands
committed to the Departmental Committee on Labour and Social Welfare
for consideration and thereafter to make a report to the House.

Pursuant to Article 118(1Xb) and Standing Order 127(3), the Committee
invites interested members of the public to submit any representations they
may have on the National Social Security Fund Bill, 2013, fonvarded to the
Clerk of the National Assembly, P.O. Box 41842-001 00, Nairobi;hand-
delivered to the Office of the Clerk, Main Parliament Buildings, Nairobi;
or emailed to the clerk@oarliamentoo.ke; to be received on or before
1 0s October, 2013 at 5.00 pm.

MICHAEL R. SIALAI
FOR: CLERK OF THE NATIONALASSEMBLY
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THE KENYA TEA GRO
ASSOCIATION

WER,

P.O. Box 32O,
KERICHO.

The Clerk of the National Assembly,
P. O. Box 4L842-AO[AO,
Nairobi.

Dear Sir,

RE: SUBMISSION OF M

Tel:- 052 20039
Fax- O52 32172

E-mail:- info@ktsa.or ke

Dated: O9{G2OI3

IS
CEiVE

10 OcT 2013 * I

ro\o

th
*

EMORANDA ON NATIONAL SOCIAL SECURITY FUND BILL L

1. Section 6-
(a,b,c,d)
The cabinet secrefary appoints all the Board of trustees, this should not be the case for a fund
handling such a big amount of money in view of transparenry. stakeholder participation must be
ensured through nomination of representatives by legitimate organizations.
(d i, ii)
The ambiBuity about which Employer and Employee representative organization needs to be
made very clear in order to avoid splitting already established institutions for selfish interests.
Failure to make these subsection dear could create unnecessary friction among various
organizations.

2. Section 2O (b)

Employers are required to contribute 6% of the employee's pensionable earnings to the fund. lfs
our submission that moving from the current contribution of Ksh.200 to 6% is a big change that
will drastically escalate the cost of labor in the country. lt will negatively impact on the agricultural
sector which is already confronted by myriads of issues like weather changes, high cost of energy,

\

2013

. Kenya Tea Growers fusociation was established in 1931 by large-scale tea producers to promote the
common interests of the plantation sub-sector members in the cultivation and manufacture of tea and
to promote good induskial relations and sound wage policies for the workers. The Association has its
Headquarters in Kerid)o town and operates branches in Nandi, Sotik and Limuru.

The following are our concems in NSSF Bi[ 2013.

t



This mandatory requirement to pav 6yo does not take into account that sectors like Tea industrv
are already paying Eratuitv and funeral expenses as per COLLECTIVE BARGAINING

AGREEMENT. The act needs to be VERY clear that it is either one or the other and
NOT BOTH.

This is ou tssron-

MWERERIA Mugambi H
The Exea:tive Officer

ocT 2013

very hiih cost of Iabour dwindling intemational market, market saturation and more. Honorable
members in their wisdom can cause this escalation to be done gradually, may be by 2% for the
next two years, get reviewed and then increased to may be 4%,
Furthermore, this 6% increase is going to lead to freezing of employment with likelihood of
redundancies in the tea industry particularly given the depressed market prices.

Gratuitv:

ERS

c

)



Monday, October 07, 20L3

MEMORANDUM BY THE FEDERATION OF KENYA EMPLOYERS (FKE) TO

PARLIAMENTARY DEPARTMENTAL COMMITTEE ON IABOUR AND SOCIAL

WLEFARE ON THE NATTONAL SOCTAL SECURTTY FUND BILL, 2013.

The Federation of Kenya Employers (FKE) is the umbrella body of the employers

organizations in Kenya established in 1959 under the Trade Unions Act Cap 233 to

represent the collective interest of the employers in Kenya The Federation's

membership is drawn from employers in the private and public sectors - including

State Corporations, the County Governments and sector specific employers'

associations; the Kenya tusociation of Building and Civil Engineering Contractors, the

Distributive and Allied Trades Association, the Sisal Growers and Employers'

Association, the Engineering and Allied Industries Employers Association, the

Agricultural Employers fusociation. The Coffee Growers and Employers Association, the

Kenya Tea Growers Association, the Kenya Association of Hotel Keepers and Caterers,

Kenya Bankers Association, the Kenya Association of Air operators, Lhe Kenya Security

Industry Association, the Association of Kenya Insurers, the Protective Security

Industry, the Kenya Flower Council, the Printing Group, the Churches Group, the

Insurance group and Sugar Employers Qroup among others'

FKE promotes sound industrial relations and observance of fair labour practices in

Kenya. FKE plays a key role in advocacy for a conducive business climate to enhance

competitiveness and employment creation, supports sound management practices and

development of sustainable institutional capacity and competence.

The following are the Federation's concerns on the National Social Security Fund Bill,

2013, submitted in response to the notice published by the Kenya National Assembly in

the local dailies on 46 October, 2013.

FKE Memorandum on NSSF Bill,2013 Page 2



Organization (ILO)

standards to which Kenya

is a signatory. The

institutional nomination

ensures broad

representation by the

contributors.

. The fund Board must

have representatives of

the principal contributors.

. The current bill gives the

Government through the

Cabinet Secretary power

to unilaterally decide on

appointments and total

control of the Fund. This

is not acceptable.

. The skills/experience

specified for the persons

representing employers

and workers are too

limiting as other relevant

skills such as Knowledge

and experience in Labour

Relations which is a core

role, Iaw, Engineering /
Accounting or actuarial

(ii) "Two persons

nominated by the

most representative

Federation of Trade

Unions by virtue of

their relevant

knowledge and

experience to

represent'

employees in Kenya.

in Kenya".

Page 4

)

Add 6 (e) to read

" the two members

representing employers

and two others

members representing

employees shall be

appointed after

consultation with the

most representative

Federation of

Employers organization

dealing with labour

matters and the most

representative

FKE Memorandum on NSSF Bill,2013



5

vacant/ the vacanry shall be

fllled in the same manner

specified for the office under

section 6 and the Person

thereby appointed shall

serve for the remainder of

the term.

full terms".

Mandatory Contributions to

the fund.

Section 20

. Employers and employees

are required to contribute

to the Fund at 60lo each

but there is no

clarification on gratuity

payment. There are

many employers already

making gratuity payment

from negotiated

Collective Bargaining

Agreements (CBAs)

. An employee should be

entitled to either gratuity

negoUated under CBA or

N.S.S.F but not both

benefits.

. It is already recognized in

Employment Ad, 2007

Section 35 (6) that the

Add Section 20 (a) to

read " where an

employer is already

paying gratuity, the

payment shall be paid

net of N.S.S.F

Contributions".

)

FKE Memorandum on NSSF Bill,2013 Page 6



The Reference Scheme

Test under the 4tt

Schedule should be

very narrow, clear and

concise as to what the

requirement for

approval are.

The Bill should clearly

provide that the

prescribed

requirements will be set

by RBA.

should be ln charge of

the opting out of NSSF

schemes that offer

equivalent or suPerior

benefits.

Contributions are

structured in -Iler 1 and

Tier 2, with contracting

out option available onlY

for']'ier 2.

The provisions imPose

vague and undocumented

requirements to be met

by the scheme Prior to

approval for contracting

out.

The conditions are also

overly broad and unfair

the 4h Schedule, it is

not certain who shall

issue the " prescribed

requirements" This

provision seeks to take

away the powers of the

RBA to determine the

procedures and

requirements to contract

required under

paragraph (a) shall

clearly set out such

details of the contracted

out scheme as the

Authority shall require

from time to time in

order to ascertain the

contracted out scheme

meets the reference

scheme test.

FKE Memorandum on NSSF Bill, 2013 Page I
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9

Section 35 (6) that

employer is obligated to

pay gratuity/service pay

where he is not making

contributions to N.S.S.F

The qualifliing period for

this benefit is too long 36

months it should be

reduced to a minimum of

12 months contribution.

Section 37(1)

Survivor's Pension

A survivors'pension shall be

paid to the dependants if the

member dies before

pensionable age and was

contributing to the pension

fund at the time of his death

and not less than thirty six

monthly contributions had

been made by tie member

immediately preceding the

date of death.

Replace the words

"thifi six months" to

read "twelve months".

Fourth Schedule Reference

Scheme Test

There is a need to ensure

"contracling-out" within the

independent competence of

the RBA. A Transition clause

should be included.

Remove reference to
Cabinet Secretary to ensure

The reference scheme

test should be

amended to provide for

a transition period.

Provide clarification

that the prescribed

requirements will be set

out by RBA

FKE Memorandum on NSSF Bill,2013 Page 10



Authority, clarity on contracting out the 11 Tier contributions, the offsetting of

the gratuity payment from the N.S.S.F contributions and other proposals.

(3) That the increase on contributions to the scheme be phased out and gradually

adjusted as provided in schedule III over a period of time more than the 4 years

proposed.

We trust that these proposals are implemented the Government will be able to achieve

its objectives of providing basic social security, increase membership coverage and

improve adequary of benefits paid out of the scheme by the fund with support from

employers. The Federation of Kenya Employers would appreciate an opportunity to

present these views before the Committee of the House.

Signed;-

Jacq eline Mugo (M

EXECUTIVE DIRECTOR

For and on behalfof FKE

FKE Memorandum on NSSF Bill, 2013 Page 72
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Dear Hon. Kazungu,

RE: PROPOSED AMENDMENTS TO THE NATIONAL SOCIAL
SECURITY FUND BILL, PART III N.S.S.F BOARD OF TRUSTEES

sEcIoN 6Dl,D22013

D.1 EMPLOY ERS' REPRESENTATIVE

'Two persons, one of whom shall be of either gender with

knowledge and experience in matter relating to employers
shatl be appointed after nomination by the most representative
employels organization in KenYa'.

D.2 EMPLOYEES REPRESENTATIVE:

'Two persons, one of whom shall be of either gender with
knowledge and experience in matter relating to workers shall

be appointed after nomination by the most representative
workers' ization in Kenya'.

Fra Atwoli, EBS, MBS
S RETARY GENERAL

Deputy Secretary -General
'1st. Vice Chairman :

2nd Vice Chairman:

George I'1. Muchai. MBS

Revi Joel K. Chebii. OGW
Francis Murage

1st Assistant Secretary -General

2nd Assistant Secretary -General

Deputy Treasurer General:

Benson Okwaro
Carolyn C. Rutto
Rebecca Nyathogora
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PO. BOX 13000 coDE 00200
NAIROBI - KENYA
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National Social Secu ri Fund Bill 2013 NSSF B|II 2013
This position paper is prepared by Kenya Private Sector Alliance (KEPSA) on behalf of

Federation of Kenya Employers (FKE)
Association of Retirement Benefits Schemes (ARBS)

Association of Kenya lnsurers (AKl)
Association of Pensions AdministratoE of Kenya (ApAK)

Local Authorities Pensions Trust (LAPTRUST)

Kenya Association of Manufacturers (KAM) 
'

' Kenya Bankers' Assoclation (KBA)

fiointly refened to as the Principals)

The Principals affirm their full support for the reform of National Social Security Fund with the aim of creating a retirement benefits scheme
capable of delivering value to members and for transformation into a pension fund. We support ths restructuring and transformation of NSSF
and believe that the spirit of the Bill is good. The main challenge would relate to impiementition because the ailt, in its present form, will not
achieve and realize its objectives.
The Principals have reviewed the NSSF Bill 2013 and have, with assistance from KEPSA prepared this position paper set1ng out

(a) Areas for improvement of the Bill
(b) Areas for enhancement of the overalt proposal to strengthen governance And value delivery

ldentification of
issue(s)

Analysis of problem with the provision Proposed remedy/amendment

Fourth Schedule

Reference
Scheme Test

Partial contracting out is in order. The reference
scheme test should be amended to provide for a

lransition period

Provide clariflcation that the prescribed requirements
will be set out by RBA

Correct error on section 1(c) to make reference to
compliance with sub-section (2), (3) and (a).

Under Section 5 remove reference to 'cabinet
gulations on'conkacting-oufsecrelary" to ensure re

llPage

Provision in NSSF Bill 2013

There is a need lo ensure 'contracting-
out' within the independent competence
of the Retirements Benefits Authority.
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Mandatory

Contributions to

the fund.

Section 20 . Employers and employees are

required to contribute to the Fund at

6o/0 each but there is no clarification on

gratuity payment. There are many'

employers already making gratulty

payment from negotiated Collective

Bargaining Agreements (CBAs)

. An employee should be entitled to

either gratuity negotiated under CBA

or N.S.S.F but not both beneflts.

It is already recognized ln Employment
Act, 2007 Section 35 (6) that the
employer ls obligated to pay
gratuity/service pay where he is not
makin contributions to N.S.S,F

Add Section 20 (4)to read " where an employer is

already paying gratuity, the payment shall be paid net

of N.S.S.F Contributions".

Exempt Persons Section 29 of the Bill provides

for only 2 classes of exempt
persons.

! Persons exempt under lnt'l
conventions

F Non residents not
employed for more than 3

years.

Previously exempt persons no-
longer exempt

The Bill has effectively scrapped the
exempt status of certain persons who
were hitherto classified as exempt
persons.

exempt schemes to maintaln their status in
addition to those proposed under Section 29

Retirement

Pension
The statement in Section 36(2)
lhal 'a mamber may ebcf
implies that the provision of a
pension is optional. lt 4
recommended to delete "may
elect' and substituting with

Amend 36(2) and 36 (4) to replace word 'may" with
"shall'

l0 lPage
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AFAK
fusodation of Pension Administrators of Kenlr

ASSOCIATION OF PENSION ADMINISTRATORS OF
KENYA
(APAK)

MEMORANDUM ON THE NSSF BItL 2OI3

SUBMITTED TO:-
THE CHAIRPERSON, PARTIAMENTARY COMMITTEE ON

TABOU R

THRU'

THE CLERK OF THE NATIONAL ASSEMBLY

ocToBER 10,2013

)



We, the undermentioned members of the Associotion of Pension Administr.otors
of Kenyo (APAK) hereby submit this memorondum to the Clerk of the Notionol
Assembly, on lhe Notionol Sociol SecuriJy Pension Trust.Bill, 2012 f or considerotion
by the Porliomentory Committee on Lobour & Sociol Welfore.

1. CENIRAL BANK OF KENYA PENSION SCHEME

2. KENYA PIPELINE PENSION SCHEMES

3. KENYA PIPELINE PENSION SCHEMES

4. KPLC STAFF RETIREMENT BENEFITS SCHEME

5. KPA PENSION SCHEME

6. KPA PENSION SCHEME

7. KRA PENSION SCHEME

8. KRA PENSION SCHEME

9. TELEPOSTA PENSION SCHEME

1 O. MASENO UNIVERSITY RBS

I1. NSIS STAFF SUPERANNUATION SCHEME

I2. NSIS STAIF SUPERANNUATION SCHEME

I3. LOCAL AUTHORITIES PENSIONS TRUST

2
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EXECUTIVE SUMMARY

The Associotion of Pension Administrotors of Kenyo (APAK) is the premier

ossociotion representing pension odministrotors in Kenyo. lt is mondoted to
promote ond odvocote for the welfore ond promote better stondords wiihin

the pensions odministrotion sector. Notionol Sociol Securiiy Fund ("the Nssf") is o

stotutory provident fund esioblished under the NSSF Act Cop 258 which wos

enocted on the 23ro November 1965. lt wos estoblished ond intended to be

merely o 1,t Pillor scheme offering bosic sociol security to complement other

occupofionol bosed soclql welfore progrommes.

Whereos we os individuol ond collective members of APAK support the noble

initiotive of converting the NSSF into o Pension scheme, ond welcome the good

provisions contoined in the Bill, we remoin opprehensive lhot certoin ill drofted

provisions in the Bill ore certoin to erode ony onliclpoted goins ond ultimotely

hurt the industry.

It is imperotive thot ony Bill opproved by the legisloture os o mofter of principle

ond notionol interest, incorporote o complete overhoul to the existing NSSF

fromework to strengthen its structures, improve efficiency ond copocity os well

os ollow complete opting out for oll persons who ore members of o scheme

registered ond under the oversight of the Retirement Benefits At.rthority under

1 tf'" Retiremeni Benefits Act No. 3 ol 1997. NSSF should co-exlsl olongside ond
' not ol the cost of oll other 1,216 occupolionol reliremenl schemes

Sodly, the Bill in its current form does not oddress fhese concerns ond il only

serves to increose the woge bill, overtox the employers/workers compounding

the effects of the VAT Act 2013 ond moy likely leod to o politicol bocklosh from

the electorote.

J
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It is therefore imperoiive thot the legisloture subjects the Bill to scrutiny so os io

oddress these concerns os it is evident thot the Bill hos numerous issues thot

need to be oddressed key omongst them include:-

o) lnconsistencies \,vith vorious other lows os well os the constjtution; (e.g the

Public Service Superonnuotion Scheme Act No. I of 2012, The RBA Act No.

3 of 1997, the County Governments Act No. 17 of 2012 omongst oihers)

b) Mondotory enrolment into NSSF of ALt persons (including the

Government) in Kenyo without regord lo employees olreody enrolled in

registered retirement benefils schemes;

c) Unoffordoble ond duplicoted contribution rotes (ot 12%l which sholl be on

odditionol woge burden ond o huge stroin on olreody over toxed
employers/workers especiolly ihose olreody contributing to occupotionol
retirernent schemes;

d) Uncleor, vogue ond overly brood controcting out procedures;

e) Weoknesses in the Boord structure ond inodequote
quolificotions of members of the Boord.

mtnrmum

These concerns should be viewed os ogoinst the industry stotistics. According |o
the Retirement Befits Authority's 20,|2 Annuol Report, the volue of the retirement

benefits sector wos estimoted ot Kshs. 522.6 billion os of June 20]2. Out of this

onlv Kshs.1 1 0.9 billion is held by Notionol Sociol Sec urity Fund (NSSfl white the

remoinder of Kshs. 412 Billion is in th ssession of oc chemes ond

held bv reqislered fund mon ooers. lf the Bill is enocted with its cunent flows, it

sholl outomoticolly leod to o collopse of oll other schemes ond be likened to the

proverbiol killing of the goose thot loys the golden egg!

Attoched. pleose find o tobulor representotion of the ossociotions' concerns os

well o copy of the legol opinion from our odvocoies in support of our
memorondo.

+
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1.0 CASE FOR REFORM

The Associotion is .olive to the urgent need to cleqn up the legocy
mismonogement ond corporote governonce weoknesses within the NSSF qs on
institution ond fherefore welcomes most of the proposed reforms.

However, APAK notes thot the Bill os drotted does not oddress some of the
systemic chollenges focing the fund ond it is therefore necessory lhot the Bill be
omended occordingly to oddress these issues.

It is therefore importont thot the NSSF Boord first oddresses the key qdministrotive

ond governonce issues within the orgonizotion prior to implementing ony rodicol
chonges. Further, the restructured scheme ought lo embroce o competitive
morket driven economy ond not odopt monopolistic tendencies controry to the
low.

2.0 WEAKNESSES OF THE PROPOSED BILL

The Associotion is concerned thot Bill hos severol weoknesses which if possed
without being omended, risk creoting greoter confusion in the retirement
benefiis sector.

Of greot inrportonce to APAK is the Bill's conflicl or inconsistency with cerloin
provisions of the Constitution of Kenyo 2010 os well os vorious other Acts of
Porliomenl such os the Retirement Benefits Act No.3 of 1997, the Public Service
Superonnuotion Acl No.8 of 2012 ond the Competitions Act, Cop 12.

Further, ihe Bill derogotes from the fundomentol concept of Devolution which is

the hollmork of the 2010 Constitution. lt is imperotive thot the proposed Bill

undergoes o mojor overhoul ond is oligned to the Constitution, the Retirement
Benefils Authority ond other host of relevont siotutes os well os receives proper
stokeholder input from the Public, RBA, AKl, APAK, Kenyo Low Reform
Commission, ClC, Public Service Commission ond others before presentotion to
the Notionol Assembly.

)
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o) Mondqlory Enrolment into fhe New Pension Scheme

The Bill os drofted, odvocoles for o mondotory registrotion of ALL employees in
NSSF. This sholl leod to o violotion of the constitutionolly enshrined freedom of
choice os well os conirqvene pre-existing lobour ogreements protected under
A.rt. 4lof the conslitution os well os in the lobour Relotions Act No. 14 of 2007.
Consequently, if unottended, this sholl expose the government to numerous
comploints, lobour disputes/strikes ond possible litigotion os wos witnessed
during the ottempts to legislote on new NHIF rotes.

The Bill under S. 2 odopts o wide definition of the terms employee/employer.
Consequently, this compels every person in ony form of employment (including
the government ond its permonent & pensionoble stoff) to join the scheme.
Sholl this proposed plon be offected, then, oll employers, including the
government sholl be forced to moke double contributions in respect of their
pension sovings ond consequently leod to on infloted woge bill ond odditionol
expenditure by the exchequer.

Further, os the government hos been listed os on employer, it sholl foce on
increosed woge burden on unbudgeted expenditure os it sholl be forced to
contribute TWICE. (i.e.. to its Public Service Superonnuotion scheme os well os to
NSSF). An increosed woge bill sholl result in less development expenditure ond
thereby reneging on the Government's development projects.

This opprooch will olso be in line with the models odopted by other Eost Africon
Stotes wiihin the Eqst Africon Common Morket Protocol who hove liberolized
their pension sector with the I't Pillor Schemes offering just but o sofety net for
the vulneroble in the society. Tonzonio hos odopted o similor opprooch where
the NSSF Tonzonio is under the supervision ond regulotion of the Tonzonio
Regulotory Low ond operotes os just but one of the mony occupotionql

6
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lnorder to remedy this problem, it is proposed thot the Bill ot S. l8 be omended
to provide thot oll persons who ore employed within the country sholl join o
retirement benefits scheme registered ond opproved by the Retirement Benefits

Authority. This sholl either be the NSSF or ony other occupotionol retirement
scheme ond sholl help ochieve the intended gool enshrined under Art. 43 of the
Constitution without unduly creoting o constitutionol, fiscol ond poliiicol crisis.



retirement benefit schemes ond conrpetes with other stotutory ond
sfotulory funds.

n on-

Whereos o controcting out provision if relevont, the Associotion is concerned
thot this provision imposes vogue ond undocumented requirements to be met
by the scheme/employers prior to opprovol for controcting out. The conditions
ore olso overly brood ond under the 4m Schedule, it not certoin who sholl issue

the "yrescri1elrequirements" anlthot "tfu scfume shouff,co"ry(y wtth any yrescri1ef,

requirements"

b) Unreosonoble 'Contrqcfing out procedures'

S. 21 (2) (o) of ihe Bill ottempts to provide for on option for employers
contributing fo o registered scheme to controct out of T'ier ll NSSF contributions.
Whereos on opiion to opt out is welcome ond necessoryr, the procedure os loid
down in the reference scheme test is cumbersome, vogue ond too brood.

The Bill does not toke into occount employers who ore olreody sponsors of on
occupotionol retirement scheme. The Bill is silent os to whether they sholl now
hold oll contributions in the interim.period prior to RBA/KRA/Cobinei Secretory's
opprovol or otherwise. Further, the totol 90 doy period owoiting opprovol to
controct is too punitive to employers especiolly in DB schemes os it denies them
investment income during this period.

S. 2t(2xb) & 4ih Schedule l(f), (5) the Bill provides thot the opt-out moy be
exercised subject to o written request setting out detoils of the controcted out
scheme " as thz nutfroaty sfint( frotn timz to timz require from time to timc"... ond thot

\fu scfrenu sfrnu{f, comy(y with any Trescrihef, rquirements'. lfii Co6het Suretny sfra(T,

in consultation utfi tfiz Atufinity, ttaLz rqulodotu for tfu foytr manaqemcrt of

contrattln7-rut, hu[uf,in7 rfrc mantur tf *6r"A ayy(kattons to tfu A*fiortty 6y Azferetue

Scfremes an[ fo, cmttrartin7-out 6y enyhyers an[ ilz comrrurnkation of ayyrwaf or

otfr.erwtse w vc| scQeme or entlhyer.

Moreover, this provision seeks to usurp the stotutory powers of the RBA to
determine the procedures ond requirements to controct out ond vest them with

7
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the Cobinet Secretory, Sociol Services. It therefore complicotes the entire
process by hoving multiplicity of requirements, procedures ond outhorities.

This would omount to o violotion of Art. 47 ol the 2010 Conslitution os it
controvenes the right to "Everv person to odministrotive oction thol is

exoeditious, efficienl . lowful. reosonoble ond procedurqlly foir"

It is proposed by the Associotion thoi Schemes (preferobly through their scheme
odminisirotors) ond nol employers should moke the opplicotion to R.B.A for lhe
opprovol to ensure etficiency, reduce bottlenecks ond sofeguord occrued
benefits of members since most employers hove never engoged directly with
the RBA but oll odministrotors hove o working relotionship with the RBA. Further,

the Reference Scheme Test under the 4tn Schedule should be very nonow, cleor
ond concise os to whol the requirements for opprovol ore.

The ossociotion recommends thot the RBA Act No. 3 of 1997 be omended to
provide thot oll opplicotions ought to be heord ond determined by the RBA os

the independent oversight outhority. This will ovoid bios. self interests by NSSF

ond procedurol unfoirness.

lndeed, the Centre for Governonce ond Development (CGD) in its digest
strongly recommends thol employers with registered occupotionol refirement
benefit schemes should be permifted to fully opl out of the Trust (NSSF) (see attactuf,

trgut)

c) Increosed Contribution Rotes

The droft Bill ot S.20 seeks to increose the contribution rotes from the current
Kshs.400 to 12% of the Member's solory (at 6vo pqa6b fu tfie enpfoler an[ 6/o 51 tfu enptoye.)

Whereos this moy eventuolly tronslote to enhonced benefits, (.ossuming

tronsporent oppointment of investment monogers of scheme funds) the
ossociotion is concerned thot with the cunent high odministrotive costs, the
increose moy not be justifioble.

Further, o high rote such os the proposed 127. is loo costly ond unoffordoble
ond will eventuolly edge out oll other occupotionol retirement schemes. In

oddition to increosing cost of lobour in the country which will seriously

discouroge ony meoningful investment in the countryl

8
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The Government of Kenyo, through Treosury Ckculor No.l8l2010 doled 24ttt

November 2010 (cop1 amza@ diecled oll public service retiremeni benefits
schemes ihot employer's conhibutions sholl not exceed two (2) times the
employee's conhibution rotes or 20% whichever is lower.

Further, the circulor provides thot Pensionoble Emoluments (stkry usd to cafculate

pmsbn) must be defined os bosic solory (e4cfrdin6 a[ atowances) The Bill uses gross

solory os opposed to o bosic solory meoning thot the 6% will eventuolly be
higher thon hod ii been pegged on the bosic poy olone. The Bill ought to be
omended ond hormonized with the policy circulor to ovoid inconsistencies.

The Associotion is greotly worried thot employers (sufr as coufli) governnunrs) who
cunently remit l5% of their employees' pensionoble emolumenls if forced to join
the new NSSF ond contribute o further 6% sholl not only hove on unbeoroble
finonciol burden of contributing of the rote of 217" but sholl be controvening the
express government's direction if they dol This moy not be sustoinoble ond
something hos to give. Either the NSSF hos to reduce lo o bosic contribulion or
the Occupotionol (Employer Schemes) jusl wind-up.

The import of such orbitrory increose in contribution rotes is thot:-

i. lt will leod to violotion of the governmenl directive vide Treosury
Circulor No.l8/201 0

ii. Employers will not be motivoted to provide odditionol contributions
to their occupotionol retirement benefit schemes due to the high
costs ond mondotory noture of the proposed NSSF;

iii. lmmindnt collopse of occupotionol retirement benefits schemes
due to the high costs of coniributions.

d) Risk of Creotins o Monopoly/Collopse of oll Other I,216 Schemes

As indicoted obove, opproximotely registeredl,2lT retirement benefits schemes
cunently exist in the country.

According to the Retirement Befits Auihority's 2012 Annuol Report, the volue of
the retkement benefits sector wos estimoted of Kshs. 522.6 billion os of June

9
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occuDotionol schemes ond held bv reqistered fund monoqers. If the Bill is

enocted with its curreni flows, it sholl outomoticolly leod to o collopse of oll

other schemes ond be likened to the proverbiol killing of the goose thot loys the
golden egg!

The future of such voluntory schemes would be in doubt os the burden of
double contributions would be too high for employers ond employees. Mosl

other schemes would therefore collopse ond or be wound up leoding to
mossive job losses ond risk o collopse of the finonciol sector os pension funds

hove been on importont source of funds to the noiionol economy.

The proposed Bill would therefore cresle s manaBaly qod leod to unfoir motkef
oroctices oqqinst the provisions of the Competitions Act, Cop 12 of the Lows of
Kenyo. Eventuolly, this would jeopordize the right lo Sociol Security
guoronteed by the Constitution.

os

It is therefore imperotive thot in order to fosler productive competition in the
sociol security morket ploce, the Bill ought to be omended to ovoid creoting o
monopoly in the morket

e) Conflict wilh Public Service Suoeronnuotion Scheme Act No.8 of 2012

Section 50 of the Public Service Superonnuotion Scheme Act No.8 of 20'12 which
omends S.45 of the NSSF Act Cop 258 by inserting S.43 (lA) expressly prohibits

the oppilicotion of the NSSF Acf on persons in the employment of the "Publlc
Service". However, the NSSF Bill by revoking the Act but reioining the scheme to
which it enlists ihe employees in the public service os members, ottempts io
exercise on illegolity ond conlrovene ihe low by disregording the intention of
the legisloture in the express provisions of S.45 (lA) of the NSSF Act which cleorly
in no uncertqin terms ousis the jurisdiction of the NSSF Act ond Fund from
opplying on officers in the employment of the Public Service Commission.

AFHK Mcmmanla to t'[otional Assem6[y (Commtttu on Lo6our & Socia(weffare)
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2012. Out of this only Kshs.1l0.9 billion is held bv Nofionol Sociol Securiiv Fund
(NSSF) while the remoinder of Kshs. 412 Billion is in the possession of

t0



0 Good Governonce ond the Aoolicotion of The Retkemenl Benefits
Authority [RBA)

The Retirement Benefits Authority (RBA) wos estoblished by the RBA Act No.3 of
1997 ond is mondoted to:

The RBA is therefore the oversight outhority estoblished by Government to
oversee the operotions of oll reiirement benefits schemes in the country in order
to ensure proper ond effective corporote governonce.

However, the Bill of S. 7l provides thot "tfu requiremtnts of tfu Art are in a.dditbn to

tiz requirerunt of tfu Xan ert". This is on ottempt to oust the opplicotion of the

Retirement Benefits Act os well os estoblish the NSSF os o body not subjeci to the
scrutiny of the lndustry regulotor. This is on illegolity os funds held in ihe scheme
ore member's funds ond by not being subject lo ovenight ond supervision of
the RBA the Bill opens o portol for mismonogemeni of scheme funds controry to
the fiduciory responsibility on Trustees.

The ossociotion welcomes the medio reports on proposols by the Tosk Force,
Stote Corporotions recommending thot the NSSF be immediotely brought wiihin
the ombit of the RBA . The bill should be omended to provide thot the new
scheme sholl be fully compliont with the provisions of RBA Act.

l1

a

a
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Regulote ond supervise the estoblishment ond monogement of retirement
benefits schemes.
Protect the interest of members ond sponsors of retirement benefits
schemes.
Promote the development of the retirement benefits industry.

Further. to ensure thot the scheme funds qre prudently invested ond monoged,
the Bill should be omended to provide for competitive recruitment of its top
monogement qnd Trustees os well os set o threshold required for persons to be
oppointed Trustees os they ore public officers. The reouirements of Chopter on
Leodership ond lnteority ouoht to ooply to such persons.

)



The Bill in its proposed lsr Schedule (Exempt Persons) seeks to illegolly olier the

2nd Schedule (Exempt Persons) of ihe NSSF Act cop 258 ond under s.2 of the

second schedule. compel persons who were exempt from membership by low

to register with the new scheme. This de-registrotion of exempt persons is illegol

since the NSSF Act Cop 258 in 1955 wos cognizont of olreody existing pension

schemes under the diverse legol fromeworks.

These inler o/io include:

o) Persons in o scheme subjeci to the Pensions Act
b) persons in the service of ony University or college superonnuotion

scheme
c) Exempted persons under ony internotionol convention

d) Non- Civilion members of the ormed forces, Kenyo Police Force, Prison

Services, Noiionol Youth Service

The ottempt by the monogement of NSSF to orbitrorily toke owoy the exempt

stoius of these groups ond compel such persons to register os members is

inconsistent with Articles 47(1) of the Constilufion. lt is importont to note thot

mojority of these groups were either exempted by o preceding Act of

porlioment .or hove superior occupotionol retirement beneflt schemes.

compelling them to join the fund jeopordizes their membership ond vested

benefits enjoyed in the superior scheme ond ultimotely viololes cle 43 e

of the Co ution which provides thot every person hos the right to sociolnstit

secu rity.

Pursuont 1o the foregoing, it is our humble submission thot NSSF of the eorliesi

possible time considers the concerns of the Associotion of Pension Administrotors

of Kenyo on beholf of the key ployers ond stokeholders in the industry noting to

promoie the spirit of the Constitution of Kenyo 2010. lt is therefore our humble

submission thot the proposed Bill be omended occor:dingly toking into

considerotion the concerns roised herein.

t2
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CONCLUSION

To this end, APAK humbly submits os follows;-

l. The Bill ought to embroce the existence of the RBA Aci No 3 of 19?7

hence ony mondotory pension scheme should be entrenched in ond
reguloted by the RBA Act ond not the Bill os proposed;

2. Additionolly, the proposed contribution rotes ot 12% under the Bill would in
effect result in the provision of inferior benefits to members of
occupotionol retirement benefits schemes ond this would resuli in o
violotion of Art 43 of the Constitution.

4. There is need to engoge ALL the stokeholders in the pensions

industry/sector so os to ollow ihem oir their views on the Bill ond hove their
contribuiions incorporoted in the Bill. This is in line with good Corporote
Governonce ond industry best proctice.

5. lt is further opined thot consequent to the Bill, the RBA Act No.3 of ,I997

ought to be omended to provide thot oll employers musi enlist their
employees in o retirement benefit scheme of their choice or the NSSF. This

is in line with internotionol best proctice industry stondords. Consequently,
' the Retirement Benefits Authority (RBA) should be mondoled to FULLY

oversee the octivities of NSSF in occordonce with the provisions of the RBA

Aci;

V>c.r^
H. K. KILI, OGW
CHAIRMAN, APAK
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3. Whilsf APAK supports the envisoged NSSF, it should however, in the interest
of olher existing retiremenf benefits schemes NOT be ollowed to exercise
monopolistic tendencies. NSSF should therefore exist in competiiion
olongside other retirement benefit schemes; consequently. the Bill should
be omended to ollow on outomotic exemption of oll persons who ore
olreody registered in o registered retirement benefits scheme opproved
by the RBA.

ASSOCIATION OF PENSIONS ADMINISTRATORS OF KENYA (APAK)
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No. lssues
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Drovision in NSSF BILL, Problem Remedy

The Bill provides thot
" tfre un7byer sfraff ma1.e

written reluest of fts

intmtion to oltt out to tfie
Autfrortry fi Ga$ 60

days hefore o7r{n6 ro

contract-out,,...

s. 2l(2) (o) oes noi toke into
occount employers who
ore olreody sponsors of on
occupotionol retirement
scheme. The Bill is silent os
to whether lhey sholl now
hold oll conlributions in the
interim period prior to RBA
opprovol or olherwise.

r'The totol 90 doy period
owoiling opprovol lo
conlroct is ioo punilive to
employers especiolly in DB
schemes os il denies lhem
inveslment income durino
this period.

/The Bilt d
qmended 1o ollow
employers who ore
okeody sponsors to
continue moking
remittonces pending
opprovol to controct
oui.

r' The woiting period
should be reduced to o
moximum of 30 doys so
os to sofeguqrd the
members' benefits bv
minimilng the loss of
investment income
period.

/ The provision should be
ontrocting -out by

60+ Doys woiling
period.
Brood Requirements
Uncleor regulotor
Employers ond not
Schemes io opply.
KRA Approvol for
lncome Tox
Exemption
Cobinet secretory
(Sociol Security)
moking regulotions
for conlrocting out!

employer"

s. 2r(2Xb) & 4'h
Schedule i(f), (5)
The Bill provides thot
lhe opt-out moy be
exercised subject to
o written request
setting out detoils of
the controcled out
scheme "as rfe
wtfrniry sfia(lfron
time to time require from
time to titru".,. ond
thol "tfie scfrene sfiouff

s provision imposes
vogue ond
undoc umenled
requlremenls lo be met by
the scheme prior to
opprovol for conlroctino
ou1.

r'The conditions ore qlso
overly brood ond under
the 4rh Schedule, it not
certoin who sholl issue lhe
iy r e s crt 6 etr r equirement s,,

r'This provision seeks io i

/rhi

oke

employers should moke
the opplicotion to R.B.A
for lhe opprovol to
ensure efficiency,
reduce bolllenecks ond
sofeguord occrued
benefits of members.

r' The Reference Scheme
Test under ihe 4rn
Schedule should be very
norrow, cleor ond
concise os to whot the

r' Schemes ond not
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D

conf (y wtfr any

f rescri^ ed r quirefiLent s"

r' "fTte Ca6{net Secretary

sfiaff, in consuftadon wftft
tha Autftoriry, male

re6u[ations for t{w yroyer
nanaganent of
c ontr Mt irlT - out, trc{u[tng
tfu nanier of maling

ayylkatio.ns to tfu
m*ftor[ry 6y ntference

Scfi,emes andfor

cofltractinB-ofi 6y

emy{oyers anf, the

communkation of
a!?rovo,( or otfierwise to

such scheme or el-."

owoy the powers of the
RBA 1o determine the
procedures ond
requirenienls to controct
oul ond vest them with
the Cobinel Secrelory,
Sociql Services. lt lherefore
complicotes the enlire
process by hoving
multiplicity of
requiremenls, procedures
ond oulhorities.

requirements for
opprovol ore.

r' This test should e
onchored under the RBA
Aci ond NOT the NSSF Bill
to ensure portiolity ond
Port 5 of the 4rh Schedule
should be deleted ond
insteod these powers
gronted to the RBA
underCop 192.

Tox Exemplion. s.66(t )
Ihe Fund sholl not be
lioble 1o poy income
tox on its income ond
no tox by whotever
nome colled sholl be
poyoble in respect of
ony property vesled
in lhe Fund.

e proposol seeks to gront
NSSF undue odvontoge by
moking them exempt from
poying ont lond ossocioted
tox such os roles, lond rent
e.t.c. All oiher
occupqlionol retirement
schemes invesling ln
property do not hove
similor benefits.

r'Th e provision should be
deleted or mqde to opply
ocross the boord lo oll
other schemes.

h

llfill; lfl$ufi ]ri-iEar!: a-
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? Mondotory Membership
including employees of the
Notionol & County
Governments.

/ lnconsislency with
other lows

s, i B(4), 70(1 ) + S. 2
The Bill provides thot
Aff yersons *fw are

suhiert to t[u yovts{oru
of theEmyfoymm Aa
an[ are eigfttun-years

old or abwe and hwe rct
attainef, tfre y erciona6fe

a6e sfro$ 6e mem1ers

of tfuPmsionFund
And Also includes the
Government os on
enployer

e Provision is inconsistent
th S. 60 of the Public

ervice Superonnuqtion
cheme Act, 2012 which
emoves the opplicotion of
he NSSF Act from the
mployees of the Public
ervice or lhe employees of
he Government.

The provision should be
omended to comply with
other exisling legislotions.

4 Contribution Rotes
/ Bosed on

Pensionoble eornings
(Gross?/ Bosic?/ Bosic
+ Any Allowqnces?)

S.20 provides thot qn
employer ond
employee sholl
contribute 6% ot the
employee's
pensionoble eornings
eoch.. .

/However, the Bill of S. 2
oes not indicote whether
e Pensionqble eornings ore
egged ot the Bosic poy,
ross Poy or includes ony
llowonces

he Bill ought to be
mended to clorify whether
ensionoble eornings

ncludes ollowonces or not.
A high rote such os the
roposed 12% is loo costly
nd unoffordoble ond will
entuolly edge out 2nd ond
pillor schemes.

Exempl Persons
/ Previously exempt

persons noJonger
exempt.

S. 29 of the Bill
provides for 2 closses
of exempt persons.

F Persons
exempt under
lnt'l
conventions

The Bill hos effectively
scropped the exempt stotus
of certoin persons who were
hitherto clossified os exempt
persons.

r'There's need to reloin the
exempt stotus of certoin
closses of persons in
recognition of olreody
existing onongements.

t



) Non residenls
not employed
for more lhon
3 yeors.

( Applicotion of ihe RBA Act
Cop l9Z

S.7'l of the Bill

provides thot "tfie

requkefiLtnt s of the Act

are in af,[ition to {u
requirmrmt of {ie,ltEA
Art'

/The morginol note to the
rovision indicotes thol ihe

ntention of lhe Bill is to
ubject il to the scruiiny ond
ondotory requiremenls of

he RBA Acl. However, the
ording of S. 7l indicotes
ol there is on intenlion 1o
verl thol where the lwo
rovisions conflict ond moke

hem supplementol
rovtstonS.

7 Powers io Amend Actr' Cobinel Secretory
empowered 1o
"review ond Adopt
the Act"

S.26 (d) of the Seeks
to gront the Cobinet
Secretory powers ,,ro

review anf, af,a7t certain

yrwisions of tfue*'

A member of lhe
xecutive (Cobinet
ecretory) connot be
ronled powers bestowed to

he Legislolure to moke lows
r to omend substonliol
ovisions of the Ac1 or 1o
oke regulotions thot ore

nconsistenl with the Act.

S. 26 (d) of lhe Act should
be deleted

I Appointment &
Quolificotion of Truslees

S. 6 of the Bill

proposes thol the
Cobinel Secretory
sholl oppoint 6
persons lo the Boqrd
under S. 6(d).

/However. their minimum
uolificotions ond
xperience hos nol been

egisloted unlike the
inimum quolificotion of the
onoging Trustee under S.

l5(7). The criterio of theh
ppointment is open ended
ereb lvtn the Cobinet

/The quolificotion ond
experience qs members of
the Boord be olso subject
to S. l5(7) of the Biil

)



0)€
E
O!
fiC
ctv'6]!,;
occ1, o.Q
a-E op.c.Q
o oE
C (})

o
e
0)
;
LL

b
o
0)

o
C)

o



ta


