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A. 'I.HE PRESIDENTIAL ELECTION OF 4,I I MARCH, ZOT3:

INTRODUCl'ION

[rl On the 4th of Mafch, 2013, Kenya held its tlrst General Election since the

pronrr.rlgation of the new Constitution on 27tr August 2()1o. The Constitution

was a culmination of the effbrts of the Kenyan people to bring about a more

progressive governance set-up. Kenyans aftirmed the new Constitution as the

suprenre law of the Republic, which binds all persons and all State organs.

[z]All powels to be exercised in public tunctions, theletbre, must flow from

the Constitr.rtion. Indeed, judicial authority, under Article t59 (t )of the

Constitution, is derived frorn the people and vests in, and shall be exercised by

the courts and tribunals established under this Constitution. Additionally,

national values and principles of governance, as set out in Article ro of the

Constitution, underpin the conduct of governance in every respect.

[S] 'l'he Independent Electoral and Boundaries Commission (IEBC) was

creatcd by Alticle 88 of the Constitution, tbr the management of the country's

electoral processes.It is cont'e|red with the responsibility tbr conductingfree,

thirand transparent elcctions.
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[a] The elections of 4th March, 2ot3 were the first in Kenya to attempt to use

electronic facilitation. The IEBC, at various stages of the election, deployed the

following technologies: (i) Biometric Voter Registration (BVR) during voter

registration; (ii) Electronic Voter Identification (EVID) on polling day; and
(iii) Results Transmission System (RTS) during talllng.

[5] On rgth November, 2or2, the IEBC began a voter registration exercise,

which culminated in approximately 14 million voters being registered.On 4rh

March,2013 voters went to the polls in significant numbers. A record 86% of
registered voters were reported to have participated in the General Elections.

After the polls officially closed on that day, the IEBC began the process ofvote
tallfing, and the results were then broadcast to the public.

B. DECI-ARATION OF RESULTS, AND THE, I],NSUING PF]TITIONS

[6] On 9th March, zor3, five days after the General Elections were held, the
Chairman of the IEBC, Mr. Issack Hassan (second Respondent), announced

that Mr. Uhuru Kenyatta had received 6,123,433 votes out of a total of
12338,667 (5o.o7o/o of all the votes cast), while Mr. Raila Odinga (the
petitioner) had received s}4o,s46 votes (43.3r% of the votes cast). p,rsuant

to Article 138(4) of the Constitution, Mr. Hassan declared Mr. Uhuru
Kenyatta, the President-elect.

tzl Subsequent to the announcement, three petitions challenging the results

of the Presidential elections were filed at the Supreme Court.

(i) Petition No. 3 of zor3
[B] On r4th March 2013, Petitioners Moses Kiarie Kuria, Denis Njue Itumbi
and Flowrence .Iematiah sergon filed a petition against the IEBC as the
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tstrespondent, and Mr. Isaack Hassan. The basis of the petition was that the

respondents' decisionto irclude rejected uotes in tlrc final tally had a

prejtrcltctal effect ort the percentnge uotes tuon by Mr' Kenyatttt"Ihe

petitioners asscrted that the secondrespondent's actions were in

contravention of Articles g6(b) and r38(c) of the Constitution, and Rule 77(t)

of the Elections (General) Regulations, zorz.

(ii) Petition No. 4 of zot3

[q] 'Ihe second Petition was tlled by Gladwell Wathoni Otieno and Zahid

Rajan on r6th March, zor3, against the IEBC as the t'r respondent, Mr. Issack

Hassan as the 2r,,1 respondent, Mr. Uhuru Kenyatta as the 3'd respondent and

Mr. William Ruto as the 4rl' respondent. 'I'he Petitionersaver that the election

$as not conducted substantially in accordance with the Constitution, or the

Elections Act and the governing Regulations.

[ro] In particular, the Petitioners aver that the IEBC failed to establish and

maintain an accurate Voter Register that was publicly available, verifiable and

credible as required by Articles g8(S), 8r(d), 8S(z),86 and 88(4) of the

Constitution, sections 3, 4, 5,6, 7 and 8 of the Elections Act, 2011 and the

Elections (Registration of Voters) Regulations, zorz.

Irr] 'l'he Petitioners,in addition,claim that the true number of registered

voters is unknown and, therefbre, the IEBC did not have an accurate voters'

register. They assert that the lsr and 2Ddrespondents repeatedly changed the

oftlcial number of registered voters. The Petitioners further assert that the

absence of a cretlible Principal voter Register uitiates the uali.dita of the

Presir/errtiol elections.
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[tz] The Petitioners further assert that the electoral management system

adopted by the IF,BC was complex and had many shortfalls. contrary to the

constitutional requirement that it be a sirnple, accurate, vcrifiable, secure,

accountable and transparent system. In particular, the Petitioners aver that
the IEBC failed to meet the nnndatory legal reqtiretnent to electronically
transmit election re.su/rs.The Petitioners aver that the failure of the electronic

system put in place by the IEBC and thcir failure to electronically transmit
election results affected the validity of the presidential elections.

It+] The Petitioners further aver that the r.r Respondent uioiafed tfte
Constitrrtion and the Public Procuren-tent and Dis/ro.sa/ Act (Cap. 412C, l,au)s

of Kenya), by awarding the tender to an unqualified bidder who then supplied
devices that did not rvork properly, or simply failecl, on election clay.

(iii) Petition No.5 of zor3

[t5] The third Petition was filed by Mr. Raila Odinga on l6rh March, zot13

against the IEBC as the 1sr Respondent, Mr. Isaack Hassan a. the 2nd

Respondent, Mr. Uhuru Kenyatta as the 3d Respondent and Mr. William Ruto

as the 4ttt Respondent. ThePetitioner avers that rl-te electoral ptocess uo.s so

.fiutdamentally flaued that it precluded tlrc possibility of dtscerning ruhetlrcr
the presidentiol results declared uere laLttftLl.Th e petitioner seeks relief from
this Court pursuant to Articles 2, 6, lc , 38, n, gz, 86, 259, 260 of the
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[t3] The Petitioners aver that the r"t and znd respondents did not discharge

their obligation undcr the constitution, because the talllng and verification of
the results did not happen at the polling stations; there was no electronic

transmission of provisional results; and party agents u,ere excluded fronr the

National Talllng Centre.



Constitution; the Independent Electoral and Boundaries Commission Act,

zorr (Act Nt-r. 9 of zon); Regulations 59(r), 79 and Bz of the Elections

(General) Regulations 2<l12; the Elections Act, 2011 (Act No. z4 of zoll) and

Sections 4 and z5 of the IEBC Act, 2011.

It6] The Petitioner avers that the flrst and second Respondents did not carry

out a valid voter registration, in contravention of Article 83 of the

Constitution, and Section g(z) of the Elections Act, 20r1 because their oftlcial

tally ofregistered voters changed several times. This resulted in the final total

nunrber of registered voters differing materially from what was in the

Principal Register.

[rZ] The Petitioner also avers that the first respondeol failed to carrA out a

ttLtnsparent, uerifictble, occurate and accountable election as required by

Articles 8t, BS anrl 88 of the Cotlstituti,otl. The Petitioner asserts that there

were several anomalies that occurred in the process of manual tallying, such

as: the votes cast in several polling stations exceeding the number of

registered voters; ditlerences between results posted and the results released

by the tirst Respondcnt; the use of unsigned Form 36 to declare the results.

Ir8] The Petitioner tirrther avers that the electronic systems acquired and

adopted by the first Respondent to facilitate the General Election were poorly

designed and implen.reDted, and destined to fhit. Dtre to the f'ailure of the

system, the tlrst Respondentwas unable to transnlit the results of the

elections, in contravention of Regulation 8z of the Elections (General)

Regulations, zorz.

(ir') Consolidatiorr of Pctitions
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[tq] On z5th March zor3, by the directions ofthe Suprenre Court, the three

petitions rvere consolidated. The Court further ordered that the file for

Petition No.5 be deemed to be the pilot file for the recording of all

proceedings and for rendering the final dccision. The Court gave the following

directions with respect to parties in the consolidated petitions: the Petitioner

in Petition No. 5 of zor3 to be referred to as the first Petitioner; the Petitioners

in Petition No. 4 of 2013 to be iointly referred tn as the second Pctitioner;the

Petitioner in Petition No. 3 of 2or3 to be jointll, rcfcrred to as the thild
Petitioner;the respondents to remain as in Petition No.5.

C.AGREI,)D ISSfTI.]S ITOR TRIAI,

lzol Prior to the pre-trial conference, theCotrrt drafted a s;Lmrnary of the

issues ond serued this upon the parties for scrutiny and considerahon. Ihis
was the basts of agreement on issues/or trial, uhich may be summarized as

follouts:

r. Wlrcther the qnt and 4th Respondents were ualidly elected and declared

as President-elect and Deputy Prestdent-elect respectiuely, in the

Presidential electtons held on the 4th of March, eol3.[This is the crux of
the casel.

z. Whether the Presidential electiott held on March 4tt,, 2013 Loas

condrrcted in a free, fair, transparent and credible rnanner tn

cornpliance uith the prouision-s of the Consttttttion and all releuant

prouisions of the law.

3. Whether the rejected uotes ought to haue been included in detenntning

the final tally of uotes in fauour of each of the Presidential-election

candidates by the 2nd Respondent.
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4. Wllat consequentiel declaratiorts, orders and reliefs this Court should

grarrt, based on the cletenninarton of the Petttiort.

D. P RIjSI DEN'r'IAL ELICTI ON VO'I'Ii-'I'ALLY : AR['] " RIIJ ECTED VO'I'E S"
RI]LI]VANT IN COMPL]'I'ING PI.]RCIjNTAGE,S?

(i) Background

[zr] Petition No. 3 seeks to challenge the decision by the znd Respondent to

include "rejected votes" iu the tallying process when calculating the

percentage of votes in t'avor.rr of each candidate. 'l'he Petitioner alleges that this

decision was unlan'ful and had the prejudicial effect of reducing the

percentage of votes won by Hon. Uhulu Kenyatta. The Respondents, on their

part, aver that the Constitution does not expressly provide that rejected votes

shor.rld not be counted in the computation of the threshold percentage fbr a

win. Having sought and received divergent legal opinions on the issue, the

Respondents now urge the Court to settle the issue, as it is likely to arise in

tuture elections.

Izz] 'l'he specific questions to be answered in this claim are as follows:

r. Whether in determining that a candidate has met the threshold

stipulated in Article l3U (4)(a) of the Constitution, the ternr "all the

votes cast" includes (i) only valid votes, or (ii) both valid and rejected

vo tes.

z. Should a ballot paper that has been rejected under the provisions of

Regulation 77 ol the Elections (General) Regulations, zorr, and has

been categorized as being "void", be capable of being factored in, during

the tallying process?
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(ii) Pctitioners' Casc

[23] The Petitioners state that "rejected votes" lvere erroneously factored into

the talllng system by the znd Respondent, and that this has had the

prejudicial effect of reducing the percentage of votes r.,,on by Uhuru Kenyatta,

and keeping his tally only slightly above the thrcshold tbr a win.

[24] The Petitioners state that, at the commencement of transmission of
Presidential election results, the 2,rd Respondent excluded reiected votes from

the computation of the percentagc of the votes cast. They state that thc

common understanding at this stage, u'as that the votes cast as envisaged by

Article r3B of the Constitution included only ballots that constituted valid

votes.

[25] They further assert that in calculating the percentage attributable to each

candidate, the Respondents erroneously and unlawfully used a format that

included reiected votes as a basis for dctermining whether a candidate had

met the threshold stipulated in Article r.l8(+)(a) of the Constitution.

[26] They aver that Rule 77 (r) of the Election (General) Regulations, zorz

states that, rejected ballot papers shall be void and shall not be counted.

Consequently, the results announced at each polling station as contemplated

by Articles 86 (b) and 138 (3) of the Constitution, cannot include reiected

votes among the results announced in favour of any candidate.The Petitioners

contend that Rule 77 Q) of the Election (General) Regulations, 2012 states

that, reiected ballot papers shall be void and shall not bc counted.

Consequently thc results announced at cach polling station as contemplated

by Articles 86 (b) and l3B (3) of the Constitution, cannot include reiected

votes among the results announced in favour of any candidate.
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[z7l hl the subnrissions, Mr. Regeru, counsel fbr the Petitioners,based his

arguments on several points, which he urged the Court to use as tools of

analysis, in reaching a conclusion in the n-ratter: one being the law as stated in

the Constitution, Article zS9; and Section to9(t)(p) of the Elections Act

zorz;another being arguments based on common sense and logic; and

another stitl, the legal opinions filed as evidence; yet another, being the

practice of tho rs and 2"d Respondents; and another still, comparative practice

in other jurisdictions. 1'hey urge that improperly-marked ballots should be

rejected and not tactored into the counting and tallying ofvotes. Thcy rely on

the case of Popuklr Dernocratic Mouernent u. Electoral Commission,

Conslitutiono.l Case No. t6 of zott, where theSeychelles Constitutional

Court (llurhan, J.),being taced with the question whether a rejected vote could

be considered a "cast vote", held that:

"rejected bctllot papers ore not to be counted as'uotes', therefore the term

'uotes cast' carutot artd tuill rtot itclude 'rejected' baLlot papers".

(iii) Rcsponses

[z8J Mr. Ngatia, learned counsel tbr the 3"] Respondent,in oral

subrnissions,tbunded his client's case on certain tacts: transmission of results

started on the evening of 4tl' March zor3; electronic results were transmitted

without factoring in the rejected votes, and a stage was reached when the

rcjected votes on the clectronic board had accumulated to the tigure of

lJoo,ooo; so in a real sense, tltey became "candidate number 3," after the r't

candidate ancl the z'rd candidate; mcnrbers of a rival political party then wrote

a letter to the Respondent, requesting that rejected votes be factored in the

computation of percentages;to factor in the rejected votes rvould mean that a

candidate who had a 53% lead could come down to 49%; and such a situation

would then occasion a run-off election between the two leading Presidential

10



election candidates.Mr. Ngatia submitted that, towards the evening of 5rh of
March, the t't Respondent announccd that, thenceforth, the znd Respondent

would depart from its previous position and now factor in the reiected votes.

He submitted that this announcement rvas made uithout giving any other

Presidential election candidates an opportunity to be heard; and that all thc

legal opinions given, vindicated his cornplaints.

[29] Mr. Ngatia urged that the Constitution, in Article 138, makes reference to
"votes that are cast". But from the Elections Act, confusion is apparent; as a

uote is equated to a ballot paper.

[So] Mr. Ngatia submitted that a ballot paper is nothing more than an

instnrment to convey the choice of a voter; and a vote is the definable and

ascertainable ballot paper; once the ballot has been translated into a valid

choice, it becomes a vote. He submitted that there cannot be a vote which is

invalid, what is invalid is a ballot paper; and, as a vote is a defined choice, a

ballot which does not translate into a vote is nothing more than a ballot which

is rejected.

[3t] Mr. Ngatia submitted that rejected votes should never be the basis for
triggering a run-off election.

[32] Mr. Kigen, learned counsel for the 3.d Respondent, also urged that the
prospect of a ballot paper acquiring the character of a vote is conditional on it
clearly showing the choice and preference of the voter. As long as the
document deposited in the ballot box does not clcarly show what the intention
of the voter is, then it should not he included as a vote and should not be

allowed as part of the tallying, in ascertaining winning margins.
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[33] Counsel contends that the inclusion of rejected votes can only work

against a candidate n'ith more votes, and not to the disadvantage of the

runner-up,

[S+] Mr. Oraro, Iearned counsel tbr the Petitioner in Petition No.5, submitted

that Article rg8(+) of the Constitution means what it says: there is no

qualitication to the phrase "votes cast"; thus all votes cast must be included

rvhcther valid or re,jected, in the computation of the pelcentage threshold tbr a

win. He argued that if the draiters intended that only a certain category of

votes rvould be considered lbr purposes of detern.rining whether the winning

percentage threshold had been met, nothing would have been easier than to

stipulate so.

[3S] He reuarks a signal b1' this Court that, it is not tenable to ascribe

meanings to constitutional provisions through the sheer craft of interpretation,

or by way of endeavours to discern the intentions of Parliament, where the

wording of legislation is clear and entails no ambiguity.

[36] Mr. Oraro submitted that the distinction given by Mr. Ngatia on 'vote'

and'ballot paper,'is a distinction without a dil1'erence: as what is defined in

the Elections Act is a ballot paper; ballot paper means paper used to record

the choice rlade by voters and shall include an electronic version of a ballot

paper, or its equivalent tbr the pulposes of electronic voting.

[37] Counsel further subnritted that the argument b1' the Petitioners lbr

excluding rejected votes is based upon a Regulation; and so the position urged

was that the Constitution should be made to t'it theterms of subsidiary

legislation:a proposition to be rejected, as regulations cannot be used to

interpret a provision of the Constitution which is the suprenre [aw.
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[:8] Mr. Oraro submitted that Regulation 77 of the Elections (General)

Regulations, zorz docs not require thc exclusion of rejected votes in the final

tally, for the purpose of determining whether a Presidential election candidate

has attained the threshold percentage required by Article 138 of the

Constitution. For Regulation 77 G) prescribes when a ballot paper is to be

rejected, and is not to be attributable to any of the candidates,nor feature in

the aggregate tally for the candidate.

[SS] Mr. Oraro submittedthat u'hether a ballot paper has been rejected

void, for purposes of being attributed to any one particular candidate,

not and cannot change the fact that it rvas a "votc cast".

and

does

[+o] Learned counsel,Mr. Ndubi for the znd petitioner, agreed rvith the r.t

Petitioner's position, and urged that the Constitution of Kenya, 20to had the

clear intention to repeal and replace the Constitution ofKenya, t969 which has

been in force. The former Constitution had provided that "the candidate for
President.... and who receives a greater number of valid votes in the

presidential election than any other candidate..." So, to determine the winner

in Presidential elections, the refercnce was to "valid votes"; and this is now

replaced with "votes cast" - an expression so broad as to include "rejected

votes".

[Ct] For the Respondents. counsel suhmitted that thc decision to include
"rejected votes" in the elections was made in good faith, based on a literal
interpretation of Article 138 (4), as read together with Articles 86 (b) and g8

(b) of the Constitution: and these Articles do not provide that rejected votes

should not be countcd, or considered in thc conrputation of presidential

elcction vote-percentages, envisaged under Article r3B (4) of thc constitution.
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E. THtr VOTIiRS' R-EGIS'IERr DID IT A-FF'Egl'THE VALIDI'IY OF'fHE
PR-I'S I D IiN'I'IAL ELDC'I'ION ?

(i)'I'hc Petitioners' Case

lCz) I-ead counsel, Mr'. George Oraro, made submissions on the role of

technology in relation to voter registration. He submitted that the first

Respondent had adopted the "BVR" (Biometric Voter Registration),a

conrputer-based registration solution. 'l'his involves biometric technology,

which uses computer finger-print scanners and digital calneras to capture the

bio-data of an applicant; such pcrsonal details of finger-prints and face photo

technolory are used to verify the authenticity of the voter, and to ensure

Breater transparency and credibility in the elections'

[qg] fhe Petitioner submitted that the first Respondent had represented to the

public that the tsVR systenr rvould ensure quick and precise voter

iclentii'ication, and this rvould guaranteea credible election and prevent tiaud.

[44] counsel focused his submissions on anomalies and discrepancies in the

number of registered voters occasioned by the use of a plurality of voter

registers. He subnritted that, as of the r8rr, December 2012, the total number of

registered voters on the provisional Voter Register was 14,333,339' 'Ihe

pr.ovisional register was then opened to the public for inspection. This register

rvas completed and contlrmed by IEBC by Gazette Notice; and it stood as the

Principal Voter Register with a total of t4,352,545 registered voters. However,

this number was inconsistent with the tigure of r4,352,533 registered

voters,by the llrst Respondent's declaration of Presidential election results on

gth March zor3.

[+S] Mr. Oraro subnritted that the IEBctried to explain the discrepancy in

nunrbers by stating that the 14,352,533 were registered voters on the Principal
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Register,but had not included rz special cases from Soy Constituency in Uasin

Gishu County, as rvell as 31,318 persons registered in the non-biometric

special register. However, Mr. Oraro stated that this explanation was ltot
valid, as it entailed mathematical inconsistencies:14,352,5311

+ l2+31,318= 14,383,863 - an inconsistency that was further compotrnded by

the figure of 36,236 which the third Respondent's witness said was in thc

special register. Counsel submitted that the said special register \!.as never

made public. Mr. Oraro submitted that thc lack of information from IEBC rvas

contrary to Article 1o(2) (c) of the Constitution which provides that
transparency is one of the national values and principles of governance.

Counsel urged that IEBC's failure to publish the information was also contrary
to Section zZ (t) of the Indepcndent Elcctoral and Boundaries Commission

Act, 2orl(No. 9 of 2011) which provides that -

"The Conunission shall publisft ond publictze all important infonnatiot-r
ruithin its mandate affecting the nation."

[46] Learned counscl, Ms. Kethi Kilonzo, for the zud Petition er,entered upon

her submission by ref'erring to the difference between the right to a free and

fair election, in the terms of Article gB (z) of the Constitution, and the right to
be registered as a voter and to vote, provided for in Article gB (g). She

submitted that the right to vote is not an absolute right but a conditional right,

and that one condition attached to this right is the requirement for the voter to

be regtstered, before exercising the right to votc.
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[42] Counsel submitted that there can be no frce and fair elections if thcre is

no credible register. she derived the definition of a register from section z of
the Elections Act, zorr(No. z4 of 20t1). By this provision,constituency

register means:



"the register of uoters cornpiled in respect of ectch constituency by

tle Clorrutt i.s.s io rr. "

Section z of the same Act detrnes the principal register of voters as:

"a current register of persons entitled to uote at an election prepared

in accordance tutth section 3 and tncludes a regtster that is compiled

electronically."

[48] Counsel subnritted that Section 3 of the Act provides that every citizen

rvill be allowed to exercise their right to vote, subject to Article tg8 (3) of the

Constitution, if they are registered in the Principal Register of Voters. Based

on this provision, learned counsel submitted that there is only one register,

the Principal Register of Voters. She turther submitted that Section 4 of the

Act provides that there shall be a register to be known as the Principal

Register of Voters, which shall comprise a polling station register, a ward

register, a constituency register, a county Register and the register of voters

residing outside Kenya. outside this Register, counsel urged, the law does not

providc tbr any other re2iister. She submitted that there was no provision in

the law fbr a special non-bior-netric register. Learned counsel submitted

thatthe use of thc special register was a violation of the Constitution and the

Iarv. She also stated that the validity of the Presidential election, and the right

to equality auci to vote, was infringed by the use of this special register'

[49] l'urther, learned counsel stated that there could be no additions to the

Plovisional Registe r as publicized by the IEBC on the tStr' December zolz.

'l'his is because Section 5 of the Elections Act provides that there can be no

registration of voters within 6o days of the f'rrst General Election.
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[So] Section 6 of the Act provides that after fourteen da,vs fronr the date of
inspection of the register ofvoters, IEBC is to conrpile, completc and publish a
notice in the Gazette, if an amendment of the register of voters is effected.

Counsel submitted that the special register of voters with biometrics should

have been prepared before the gazettement process, and published thereaftcr.

[St] In the Indian case of Lakshtni Charansen ancl Others u A,K.M
ffassan Uzzannam ctnd Others,rg85 SCC (+) 0S9 SCALE 384, the

supreme court considered the question of alterations to clectoral rolls. The

facts of the casc were based on a writ petition filed befbre the High Court in
calcutta which alleged that the electoral rolls in the state of west Bengal had

not been properly revised for the purposes of the gcneral elections. The

Supreme court held that the erroneous inclusion or onrission of the narnes of
a few persons may have serious consequences. But if a consiclerable nuntber
of names ofsuch persons are either wrongly includcd in, or excluded fronr the

electoral roll, it w'ill be ofgreat consequence. The Conrt also held that:

"It is true o.s .srrbmitted on behalf of the Electiort Commis.sion, o
perfect electoral roll is not possible. Bul ttt the .srrme linte, il ,nrr.st
be rernetnberecl that the no:me of any eligible uoter shoulcl not be
ornittecl Jrom, nor the no'me oJ ang clisqualified person included in
the electoral roII. in uiolalion of ang con.stifrrfjono I or statutory
prouision.s. The error, when poinle<I orrt, hn.s to be rentouecl-,,

[52) Learned counsel, Mr. Oraro took up the issue of a registration book

known as the "Green Book," used by IEBC; he urged that such a book was not
pror''ided for in larv. He submitted that thcre had been a number of anomalics
in voter registration, as in the case of Makueni constituencv, with different
figures for registered voters for different elective posts: the total nunrber of
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registered voters in the Principal Register of Voters is 64,7o8; for the

Presidential seat is 64,7o8(as reported by IEBC during declaration of results);

1br the same position, by Form 36, the tigure is 64,525; tbr the Governor seat,

6q,8Zl; fbr Senator seat, 64,879 and tbr the National Assembly sea|,64,976.

[53] Counsel urged that the election of the President in Makueni Constituency

did not meet the test of verii'iability, accuracy, or credibility.

[54] Miss Kilonzo urged thatin polling station No.o83 in Kieni Constituency,

the total number of votes cast was 3zr,with 31() tbr the President-elect.Yet the

Principal Register published on the website of IEBC on the z4th l'-ebruary

zor3, showed only one registered voter in that polling station. The presiding

oftlcer did not indicate thenumber of people who were registered to vote in

that polling station; and so a question remained as to whether these results

were valid.

tSS] Counsel lelied on case larv to stlpport her subtnissions. In the lndian

case of NP Porrnusu-rcmi u Returning Officer No,rnrnuko,l

Constituencu (1952) SCR zr8, the Baharul Islam J held in a dissenting

judgment lat 529 C] that:

"the lra.sis oJ a Jt'ee untl Jair election is the uoters list prep<rred in

uccorclance roith the Representation oJ' People Act of 1g5o und the

Ilegistruti<rn of Voters tlules oJ' t96o, IJ this is nol so clone, the

electorul r<rlls tuill haue no.sonctity anul cortsequently election will
als<r rrol irrs;rire the conJi<lence oJ the people."

tS6l Learned Counsel, Mr. Oraro also invoked the Indian Supreme Court

case Narenclra Madiualapa Kheni u. Monikan'oo Patil and Others,
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Supreme Court of India Civil Appeal No. ttt4 of t976, where the Court had to

deal with alterations madc to the electors'roll after the roll became final. The

Courl found and hcld that:

"there is a blanket bon in Section 4 G) on anA annendrnent,

tran.spo.sition or cleletion of ony [nanne]or lhc issuance o.f any
direction for the inclusiorr of a name in the electoral roll of a
con.stituency [aJ7er] the lo.st date.for makingl rronrinotion.s Jor an
election in that con.stitrrency, This prohibitiorr is basecl on public
policg and .senrc.s c ptrl>Iic pur1tose, Any uiolalion.s of suclr
rnantlatory protri.siorr conceiued to lrie-entpt .scrambles to tftru.st
tnto the rolls, atlcr the appointecl titne, fancietl uoters by anxiorrs
cantclidotcs or parlic.s .spells inunlidity c.nd is irr llrlagyrcn t uiolalion
o3l.sectrorr zS(S): ll.olr.es hc.tte been includcd in the clectoral roll,
llre bonu.s of such illegitimate uote.s .sftoll not occr1rc,.since the uice
oJ uoidance must attoch lo .such norne.s. Srrch uoid uotc.s corrnot
help a canclidate urin the contest."

(ii) The Rcsponses

lSZl The first and second Respondents filed a joint replying affidar.it srvorn

by Ahmed Isaack Hassan on lgth March 2013. At paragraph 7 of the affidavit,

the first and second Respondents statcd that the first Respondent, in excrcisc

of its nrandate under Articles 86 and BB(+) of the Constitution, and Section

+(m) of the Independent Electoral and Boundaries CommissionAct, had

deployed appropriate technolog- in the perforrnance of its fr.rnctions. One of
the areas rvhere technology was employed was the registration ofvoters by use

of the Biometric Voter Register (BVR).

tS8l At paragraph rz of this afidavit, it is deponed that the Biometric Votcr

Registration technology \^'as not meant to replace the lcgally required manual
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system of voter registration, but was meant to provide an additional layer of

efficiency and integrity in the electoral processes.

tSgl Counsel tbr IEBC submitted that this organization, with the

concurrence of all line-stakeholders, had opted to use the Biometric Voter

Registration technology in carrying out the voter registration exercise. It is

submitted that in the process of voter registration, the Commission, in

accordance with Article 83 of the Constitution, put in place appropriate

r-nechanisms to ensure that all persons who presented themselves tbr

registration, were registered as voters. The first Respondent referred to Article

8S (S) of the Constitution as the basis for having an all-inclustue

uoterregister.

[6o] Article 83 (3) of the Constitution thus provides:

"Arlnrini.strot iue arrolgernents Jor the registration of uoters

uul the corrrlucf oJ' electiotts shall be <lesigned to Jrl.cilitl:te, and

sholl rrot tleng, an eligible cilizen the rtght to uote or stran<l Jor
electiort."

t6r] Upon completion of the voter registration exercise, the Commission

developed the Pritcipal Register of Voters, which was used in the March zo13

General lilections. The first Respondent's case sought to rebut three points

raised by the Petitioners.'fhe tlrst Respondent responded to the assertion that

the votcr registration exercise failed the people of Kenya, because the

registration process did not uphold the constitutional and statutory

Iequirements, and f'ell short of the standards set by international best practice,

by conrplorni sing the ittegrity of the uoter registratt<tn exercise. The first
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Respondent sought to rebut the presumption of the petitioners, that Biometric
Voter Registration was meant to replace the manual rcgistration process.

[62] what constihrted the Principal Reqister of voters? In its subn.rissions,

the first Respondent referred the court to the deflnition of a principctl

Regyister of Voters as providcd under Section z of the Elections Act
zorr(No z4 of zorr). It is defined as follows:

"a current register of persons entitled to uote at an electiort
prepared in accordance utth section 3 and this tncludes a reqister
that is cornptled electronically ".

t63l It was the first Respondent's submission that a register compiled
electronically is just a component of the principal Register of Voters.

[64] This submission was further elaborated by learned counser for thc first
Respondent, Mr. Nyamodi rvho outlincd the three components of the
Principal Register of Voters,as set out below.

(a) The Biometric Voter Register

t6Sl Mr. Nyamodi referred to thc ajridor.rit o/Di.srrrrrs (h;1;1'o1di sworn on lgrh

March zor3, as part of the evidence s,bmittcd in the first and sccond
Respondents' affidavit to petition Number .5 of zor3, to define the Biometric
voter Registration system, The deponent described himself as the Director,
Information and Technology of the first Respondent. He described the BVR as

a system that was uscd to register a votcr's ten fingers and capture the face
image. The biometrics are captured using this crcvice of registration,
comprising a software, a laptop computer, a digital camera and a device to
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capture fingerprints. The voter's details as required to be captured in law,

were taken, and a record of the voter with biometrics was created. The

infbrmation captured was use'd ilr the compilation of the Principal Register of

Voters. This explanation n'as reiterated in the first alrd second Respondents'

written submissiotrs.

(b) 'l-he Special llegtster

t66l Learned counsel Mr. Nyaoga, for the first Respondent, urged that

Article 54 of the Constitution articulates the rights of persons with

disabilities. It was in respect of this provision, that the special register, besides

the biometric register, rvas devek-rped. Mr. Nyaoga emphasised that persons

with disabilities are also protected ttndel Article 8g (S) of the

Constitution, which prescribes the components of the register of voters. He

submitted that such persor)s ar(r also protected under Article 81, which

bears the general principles of the electoral system.

16ll Mr'. Nyamodi invoked Article g8(g) of the Constitution, as an

importattt sateguard tbr the rig,ht to vote.'I'his Article stipulates:

"(t)...

(2)....

(9 Euer!) adult citizett lrus thc right, utthottt
unt'usortuDle l estt'it'liott.s .......

a) to be rc(Jiste !(l Qs u uotet';

b) to uote by s^ect'ef bulbt irr uny election or
reJUrendunt; artd
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c) to he a candidote .for public o.ffice, or o.ffice

withina political ltarty of which thc citizen is a member
and if electcd, to hold office."

[68] Mr. Nyamodi urged that the first Respondent. by dint of Article 88 of

the Constitution, enjoys the unfettered mandate to organise the conduct of

elections and referenda in Kenya and, spccifically, to conduct the registration

of voters; the first Respondent has a free hand in thc registration ol voters, as

provided by Article 88 which states:

"(t) There i.s e.stobli.shed t/re
Bowtdcu'ies Conr nr is.sion.

Ittdcytcrulotl Elt,<'tt'uul urttl

(z) A person is not eliqible.ftn' oppointnrcnt os a mentber of the
Conrnri.s.sion if thc person-

(a) has, ot any tirne within the preceding fiue years, held offi.ce,
or stood for election rt.s-

(i) o nurnber tf Parlirnrrcnt rtr r>f tt cortntty rr.sscrn /rh7; or.

(ii) o nrcrnhcr o.f tlrc qoucntirtq horhl of a Txtlitical 1>artry; or

(h) holds anq Stute offiL.e .

(3) A memlter of the Commission .s/rcll not hold another public
efrtce.

(4) The Comnis.sion i.s responsiltlc fu. condtrctinq or superuisinq
referenda and clectiorts to anu electiue hodry or qfficc estoblishcd bu this
Constitution, and any other electiorts o.s Trre.scribcd by an Act ol'
Parliament and, in partia ar,for-

(a) the continuou.s regi.strotion of'citizcrts o.s uotcr.s,.

(b) the rcqulcu' reur.sion of the uottt.s' roll;
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(c) Ilu: tlalitrtitultrrr of corr.stitucrrcic.s und ruards;

(tl) the rcatrlutitln of the proces.s bg whichparties rutrttinate
curtditlul es Jbr electiorr s;

(e) the settlentent oJ'elec:torul disputes, including di.sputes

relating to or arising fi'om nominations but excluding electictrt

petitions und disputes subsequent to the decloretion of election

resu/ts;
(fl the registratiort oJ' cantliclutes for election;

(t1) ttr;ter crlacul ir.rn;

(h) the Jacilitation r-tJ'the obseructtion, nrcnitotirtg and eualuutiort
of electiorts;

(i) thc requlatiort oJ'the untouttt oJ'rttoneg that nMA be spent by or
on bahalJ of u t'uncli<k e or party irt respect oJ uny electittrt;

(j) tlrc deuelolnnert <tJ' u code oJ' conduct .l'or cuttdidQtes und
parties contesting electiorts ; and

(k) the ntonitoring of contpliance with thelegislation required by
Article 8z (t) (b) relutirtg to noninution of cuttdidates by parties.

"6) 'l'he Crrnr rn i.s.sit-rri .sholl c-tcrt isc it.s poucrs urtl pertinln itslunctions
itt uct'ordut:re ruith t/ris ConslitttIion ortd nutittrutl legisluti<trt".

[6g] The first Respondent in its submissions, urged that voter registration is

a critical tool tbr et{ot'citlg uniuetsal nfJi'ag e, by ensuring that every

individual who is eligible to vote is able to exercise his or her right to vote. It

also serves the principle of equal sutlrage as it guarantees that every voter will

cast his or her ballot in parity with all other voters. Accordingly, the special

register was a tool aimed at ensuring that there was no disentranchisement of

citizens w'ho hld the right to vote. It rvas the fir'st Respondent's submission

that the special registel was also anchored on Article z7 of the

Constitution, which provides that every person is equal befbre the law and
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lZol It was on the basis of such constitutional guidelines, that the first
Respondent developecl the special register. To this cnd, the first Respondent

invoked the casc of Georgian Labour Partg u. Georgia 91oy/o4
(zoo8) ECHR 1888. The Court. in this matter. stated thus:

"The Court consider.s that the proper rnanagentent of
eLectoral ro11s /s o pre-conditton for afree and fatr ballot.

Permitting aLL eltgible uoters to be registered preserues,

inter alia, the principles of uniuersality and the equaltfu

of the uote, and matntains qeneral confidence in the State

administration of elect o r al proces.ses"

a) uoters wtth disability: those whose fore-limbs or
parts o.f tlrcir fore-limbs were unauailable for the

purposes of capturing their biometrics;

b) those tuho, due to the nature of their Luork, had

etther their fingerprints scarred or those whose

ftngerprints had lost impression andcould notbe

captured.

(c) the elderly, uhose fingerprints, dtte to the. decrease in

elasticity of their skin, cottld not be capdtred;
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has the right to equal protection and equal benefit of the law. It was, therefore,

imperative to ensure that the registration process was inclusive, and provided

for measures to include all persons.

[7t] The special register was meant, according to the firstRespondent, to
serve a certain category of "special" persons:



d) tuelue persons from Soi Constituency who had been

registered usirry the training codes and ruho had to be added to

this reg tster'.

lZzl Mr. Nyamodi, submitted that, over and above the biometric and special

registers, the prinrory data entry pofnt, which was done by hand, was the

Greert Book, otherwise known as the Prirnory ReJbrence Book. He elaborated

that upor] the completion of the voter registration exercise, there emerged a

neccl to clean up the register to eliminate persons who had registered more

than once, and persons who had not used the requisite documents 1br

registration, namely, a valid passport, or a personal identity card. This clean-

up exercise created the duplicate regtster and the exceptional register. The

persons in tl-rese two registers were not allowed to vote'

lZZl Counsel ret'erred the Court to the affidavit of Immaculate Kassait, who

elaborated the process of voter registration. The deponent swore the affidavit

as the Director, Voter Registration Programme of the First Respondent.The

deponent makes the following averments:

a) 'lhe Cbrnmission used a ltmited number of BVR kits

tuhich necessitated the shartng of these deuices bettueen

polling stations within the same countA.

b) It was a recluirentent that any person registering as a

uoter shor d state their preferred pollittg stohon'

c) In tlrc course of registrattorl, sorne uoters were

itaduertently assigned the urong polling stations.

d) 'l'o correct these errors, the Prtnctpal Register of Voters

tuas openerl for irtspection and uerificatiort to the Pnblic'
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e) The Conuntssiort then ordered a contplete audit of the

Principal Register, as against the Green Book uhich was the

primanl enttA of dato.

n The persons assigned the wrong polling stafions were then

assigned the cotect one.s, a.s indicated in the Green Book, and

these transfers factored tnto the Princi1sal Regtster ofVoters.

g) This ueriftcation exerctse nahn'ally resulted in a uariatton
between the number of regtstered uoters tn the prouisional

register and the Princtpal Register.

h) On t9th February 2013, the Cornmission held a meeting

inwhich it realised that the prouisional regtster was only about

99.5% accurate, as tt did not contain seueral names that had

been captured in the Green Book, uthich was the primary
reference docurnent; for in some instances, the BVR ktts had

either been dan'nged or dis-configtn.ed and cot d not relay the

data captured in them.

t) The Commission, in a bid to ensu'e that all the persons uho
had presented themselues -fo, registration ruere not
dtsenfranchised otuing to the.failure of the BVR kits, resolued

to allow the persons in these special circumstances to uote,

upon uerification of their data.

j) The Commission certifted the Principal Register, subject to

th i.s resolution. Minutes of the Commrs.sion'.s meetinq with
respect to this meettng uere prouided.

k) This resolution u)as cotllnluntcated to the political party
agents by the Commission Ltaison Con.tmittee.
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l) T'he use of the Green Book h the affected polling stotions

resulted in an upward uartatton in the registered uoters at

the affected polling stctions.

Ll] The first Respondent in its submissions, stated that the figure of

r4,J57,,199 registered voters was a provisional figurewhich did not include

the persons without biometrics, duplicates, exceptionals; and data not yet

collectecl frorn BVR kits arouncl thc country. The special register contained a

list of 36,236 individuals. 'fhere rvas also a further correction of 3o,ooo voters

who were excluded from the main register due to operator-errors to do with

double entry, and 13,237 of these were added to the main register' In Soi,

twelve people were excluded from the main register, as they had been added

onto the system through a test account, but were later transt'erred to the main

register. 'I'he total nutnber of registered voters across the country was,

tlreretbre, t4,1152,545. In certain polling stations, such as NCCand Ngong,

there was voter movement occurring before the polling date, due to operator-

error. 'l'he total nunrber of registered voters in this register was, therefore,

r4,35z,z84.The variance betrveen the two main operational registers is z6l, a

margin of error of o.ootB% which, according to the first Respondent, can be

considered materially insignifi cant.

lZd Were alterations made to the Voter Register after the certification of the

Register?Mr. Nyamodi subnritted that alterations or additions may have been

made after the r8th lrebruary 2()13. He added however that these alterations

were made pursuant to the Commission's mandate under Regulation tz (3) of

the Elections (Registration ofVoters) Regulations, zorz:

"Regulatiort 12 (3) states that the Comrnission may amend the

Register of uoters aJier it is certified to the extent necessarA to



reflect the result of determination qf any claint, ora1tpeal that uas

;tending at the time the regtster was certified".

lZ6) According to the lstRespondent, this Regulation emporvers the

Commission to amend the register even afte r the certification, in yicu' of thc
too% audit, and the verification process which took placc.

lZZl Mr. Nyamodi submitted that the principal Voter Register existed, and
was determinable and verifiable. He submitted that the decisions made by the
first Respondent to conre up with the voter Registcr rvas done so as to ensurc

that all the persons rvho had presented themsel'es to register as voters beforc
thc deadline, got an opportunity to votc and cxercisc their rights under
Articles 88 (z) and (3) of the Constitution.

[ZB] The case of the zndRespondent was advanced by learned counsel Mr.
Ahmednassir Abdullahi a,d Mr. Kamau Karori, who took turns in making
submissions. Thc zndrespondent urged this court to exercise jrrdicio/ restroint
in the discharge of its mandate, in the sphere of prcsidential election clisputes.

Mr. Abdullahi focused his attention on the broader issues of judicial

adjudication in the political and constitutional domains. (These arguments
are analysed fr.rrther on).

[zs] The 3'dRespondent asked the conrt to note that there were six different
elections held on the same day, including that for the office of the president:

and that the requirements ofregistration applied equally to all.

[8o] Mr. Ngatia, lcarned counsel for the 3..iRcsponclent, s,bmittecl that it
was a principle guiding the preparation of the Voter Register, that the
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lsrRespondent should make every effort to ensure that all qualified citizens of

Kenya are able to register as voters, and able to vote during elections and

rei'erenda. He specified the t'elcvant plovisions of the law: Articles lo(a),

ro(b), g8(g)(a), 88(4Xa), rS8(gXa) of the Constitution, rvhich also express the

values and principles of democracy and the participation of the people.

t8il The 3^rRespondent maintained that the Independent Electoral and

Boundaries Commission had conducted its aftairs in a transparent manner, by

issuing press statenlents, and availing on its website notices and intbrmation

regarcling all aspects of the electoral process, including the registration of

vot e rs.

[82] The 3.dRespondent asserts that as far as he is aware, the Principal

Register of Voters established under Section + (t) of the Elections Act, was

prepared in full compliance with the provisions of that Act, and the Elections

(Registration of Voters) Regulations, zorz'

[83] Winifred Guchu, in her aftldavit in support of the 3'dRespondent's

rcsponse, averred that all stakeholders in the electoral process, including the

petitioner and his party ODM, had participated in, and were fully informed by

the t'irst Respondent about the voter registration exercise and the various

steps taken to assure the integrity, accuracy, impartiality, efticiency, simplicity

and security of voter registration.

[Bq] She further avers that on the basis of the aforesaid assurance, the

Jubilee Coalition and the CORD Coatition used the voter register prepared by

the r.r Responder-rt to conduct nomination of candidates as stipulated in Part

III of the Elections Act, 2t-trr.
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[BS] Of the Petitioner's clairn that the tsr Respondent had maintained

multiplc repiisters, this Respondent averred that he usecl only one Votcr

Register, during the elections held on 4th March zor3, which had copies

extracted from the Biometric Voter Registration system.

[86] The 3'dRespondent avcrred that thc r.rRespondcnt had taken robust

steps to involve members of the public, and the political parties. in veri$,ing

the integrity and accuracy of the Voter Register - including the publication of
a notice dated rSth February 2013 informing all stakeholders that the

compilation of the Principal Register of Voters had been completed.

[82] Ms. Guchu averred that the rstRespondent published a notice informing
the public that it would hold country"w.ide public sensitization on the use of the

BVR kits on t2th November, zorz at several vcnuesl and that it rvould rclcase

the data extracted from the voter Register. This data was set out in various

forms to provide voter numbers in allpolling stations, and to give statistics of
voters without biometrics per constituency, as well as a detailed voter

repiistration analysis, and details with regard to expected daily enrolment for
the period between tgttrNovember zorz and z6th Novembcr zorz.

[BB] Ms. Guchu avcrs that all political parties received a cop1, of the

provisional register of voters in the form of a CD-ROM, nlrich she annexcs to
her affidavit, together with the e-mail communications by the r.rRcspondcnt

to political parties. And she deposes that in one of the meetings, all political
parties agreed that in the euent qf failure. of the electrontc uoter identifgtng
deuice (EVID), the pritt-ottt fiom the electrontc reqister uottld be ttsed in the

election.The print-out would be made available at every polling station.
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t89l Ms. Guchu adds that in yet another meeting, the political parties

corlplained that some of their supporters had encountered diffrculties with

the register during the nontination exercise. Their complaints were that some

luarnes were missing tiom the electronic register, while they had registration

acknowledgerr-rent-slips fr.om the 1'rRespondent. The r'tRespondent explained

that these were names of people whose biometric details had not been

captured, or were captured but subsequently lost.'l'hose details were retained

in the manual register.

[go] 'l'he rstRespondcnt subsequently provided all the political parties with a

contplenrcntary list oJ' registered uoters capturinB the details of all the voters

w,hose biometrics were missing. The complementary list of this category of

voters had a total of 36,236 registered voters.'l'here was no objection from any

political party concerning this complementary register.

[qr] Ms. Guchu deposes that the allegation in Janet Ong'era's affidavit in

support of Petition No.5 of 2013, to the effect that the Voter Register was

tanrpered rvith after the reg,istration period had ended, so as to conl-er a

benelit upon the 3''r Respondent, is not truthful.

[gz] 'l'hc a'dRespondent, in his affrdavit, recounts the occasion of a press

briefing at a rneeting chaired by the Coalition for Retbrms and Democracy's

(CORD) Presidential candidate, in which that party urges that IEBC should

revert to a manual uoter registration process, since the electronic system

appeared to be unreliable. The 3'dRespondent submits that the Petitioner

capnot, ip the circumstances, clainr the IEBC deliberately set up the electronic

system to tail.
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tsgl The 3.dRespondent seeks to rcly on thc opinion of the Canadian High

Commissioner which indicates that the IEBC hacl consiclered preparing a

manual voter registration system after the procurement of the BVR system

became contentious. He further submits that the Cabinet, supervised by the

Petitioner in Petition No. 5 of zo13, had set up a committee to assist the IEBC

to procure the BVR system within a short time-frarne.

[gC] Hc avers that registration of voters in Kenya is nranual, since a person

walks to a registration centre to register himself or herself, and such

registration is not done electronically.

[9S] Counsel for the 3rdRespondent invoked the Ugandan case of V,I(.
Batcgana u. E. L. Mushemezq Election petition No. r ofi996 (HCU)
(unreported), in whichnon -cornpliance with certain provisions of the
Parliamentary Election (Interim Provisions) statute. 1996 u'as held not to
affect tlrc restLlts o.f the electton. The non-compliance in that election included
failure to display the Voters'Register, and 'oting bv persons not rcgisteretl.

tS6l Mr. Katwa Kigen, learned counsel for the 4rhRespondent, submitted that
a "register" cannot be treated as a record cast instone; it should, insteaci, be

perceived as an instrument used by the r.rRespondent to ascertain the number
of registered voters eligible to vote, and it need not be one rcgister. He

submits that Article 38 of the constitution entitles everv adult citizentobe
rcgistered as a voter, and to vote.

ISZ) Mr. Kigen firrther submitted that, in accordance u.jth Article BS (S), of
the constitution, administrative stnrctures set up for purposes of thc conduct
of elections, should not deny a person the right to 'ote. He further urges that

33



Article r3B (3)(a) stipulates that all persons registered as voters are entitled to

vote in the elcctions.

tg8l Mr. Kigen submitted that all persons involved in the process of ensuring

that implenrentation of the electoral laws, including IEBC, are required to

ensure that an individual wlto registered to vote and who presents himself or

hersell to vote on the day of the elections, is givcn an opporttrnity to do so.

[9S] Mr. Kigen subrnitted that the Voters' Register is compiled under s.4 of

the Elections Act, whereas the registration and revision process is governed by

s. 5 of the same Act. I'l-rese two provisions are, however, subject to the

provisions of the Constitution.

[roo] Mr.Kigen submitted that the dellnition of the Principal Register of

Voters under Section z of the Elections Act, indicates that the register

contenrplated is not one register, but rather,seueral registet's. The 4tl'

Responclent avers that the provisions relating to rcgistratiorl of voters do not

indicate that tb| a pel.son to exercise his or her right to vote, his or her name

must be in the "Principal Register."

Iror] Further, the 4tr'Respondent submitted that the register must be current,

must facilitate voting by electors, and irrcludes a register that is electronically

compiled. Mr'. Kigen noted that the word "include" inf'ers that it is not one

register that is contemplated by section 4 t-rf the Electi<-rns Act, which provides

that there shall be a Principal Register of Voters that shall "comprise ot'' a poll

register in lespect of every polling station, a n'ard register in respect of every

ward, a constituency register irl respect of every constituency, a county

register in respect of every courrt)', and a register of voters tbr persons residing

'.14
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outside Kenya. Hc avers that there arc five rcgisters contemplated, and that

the argument that there exists only one register, is not foundcd in law.

Itoz] The 4tt'Respondent averred that IEBC discharged its obligations and

acted in good faith, to ensure that the elections were transparent,

participatory and inclusive, by maintaining anup-to-date website, and

engaging in consultations rvith all political partics, including thc Petitioner's

party, ODM.

[to3] Mr. Kigen invoked the Zambian case of Anclerson Ko'tnbala
Mazoka us MwananoasaScz/Ep/o 1l02l03l2oo2, in rvhich the Court held

that every person entitled to vote must bc given an opportunity to vote, if he

presents himsclf at the polling station. Counsel submitted that every person

registered as a voter is entitled to vote, and that the Petitioners must adduce

credible evidence establishing the rvrong-doing they allege, with regard to the

register and the registration process.

[to4] The 4thRespondent submitted that the test applicable is whether a

majority of the uoters uere preuented front uoting fortheirpreferred

candidate, and whether the election u'as so flawed, or a dereliction of duty by

the rstRespondent so seriously affected the result, that it cou/d no longer be

reasonably satd to reflect the free chotce and will of the majority of the

uoters,

F. ELECTRONIC SUPPORT FOR THL IILIICTORAL PROCU,SS: I1'S ROLIi
IN'I'IIF] VAI,IDITY OF THI] PRIiSIDENTIAI, F]I,F],CTION

(i) ThcPetitioners'Case
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[ro5] The Petitionels' claim is that all the electronic processes adopted by

IEtsC failed. After the tailure, they allege, the Respondent resofted to manual

systems, in contravention of the law. The central claim revolves around the

trorrsnrission of'results, where both Petitioners claim that Section 39 of the

lilections Act zott (No. z4 of zott)as read with Regulatiott Bz of the Elections

(General) Regulotions,2ot2 create a mandatory obligation fbr the electronic

tlansrnission of resrtlts. Section 39 of the Elections Actstates that:

"(z) Before detertni:ing und <lecloring the finrrl results

of un electiort under .sub.section (t), the Cnntntissiorr rnuy

clrnouncc tlre prouisionul results of an electiort,

"(:il'I'he Ctrrnrnis.sion sh<rll onnounce the prouisional rrn<l

./irrrrl resulls in the order in which the tallging oJ

lheresrrlts is completed ".

[ro6] Rrrle 82, ELectiotts (Genercl) Rules, zotz provides fbr the obligation to

transmit provisional results electronically:

"(r) 'I'he presiding olJicer shall, beJore Jemying the ructurll

results oJ' the electiotT to the returning offcer at the tullying
L,enue, .sulrrn it lo lhe relurrting o.lficer the resulas in electronic

fonn, in.such rnurtner trs the C'ornmission mug tlirecl.

"(2) 'l'he results .subrnilted under sub-regulation (t) shall

be proui-si<rrrn I l;ld subject to aonJirrnutiotr ufier lhe procedure

des crib ed inreg ula tion 7;1 ".

a
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[to7] Both Petitioners argue that, without clectronic transmission, there can

be no basis for verification - since verification involves conrparing the

provisional results with the final tallies. They contend that the susceptibility of
the electoral process, as conducted, to manipulation and corruption was all by

design, calculated to ensure 11.," qrrl.n6t 4th Rcspondents triumphed in the

Presidential Election.

[to8] On the BVR, the r.tPetitioner makes the claim that due to a botched

procurement process, ptocurement ua.s token ouer by Gouernment. This, he

states, led to the loss of independence from the Executive by IEBC. With
regard to EVID(Electronic Voter Identification), he claims that the

procurement of the kits rvas the result of an illegal procurement process; and

this led to the procurement of./auiql kit.sthat u'ere bound to fail on election

day, as indeed they did. He claims that IEBC abandoning EVID at the polling

stations, "prevented millions of voters [from having] their votes counted

accurately." This, he claims, rvas in direct derogation of Regulatiort 69 of the

Elections (General) Regulations, pors which states:

" (t) before i.s.suing o bollot papet to a L,oler, on elec tion
o.;frcio I shoII-

(a) require the ttoler to Ttrttduce mr idcnlilicttliorr rlocurnerr I

rrrlriclr sholl be the santc docurrren I rrscd at the time o.f
regislration as .r uoter;

(b) o.scertofn that the uoler ho.s not tolecl in tftot election;

(c) call out lhe nurnber c.ntl nonte o! thc uoter n.s .stnterl in the
polling1 slation register ;
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(cl) irr ctrse of ant electronic tegister, tequire the t:oter to place

his or her r/ingrers orl the fingeryrirlt sconrler cnd cross out

lhe nanre of the volet once the irrtuge hl;,s been retricvecl""'

Irog] The 2rrd Petitioner contends that the electronic voter registration (BVI)

and ldentification (EVID) systems conlprise of a foolproof register of uoterc;

it should automatically subtract tiorn the main register voters who have voted,

thus providing a mnning tally of votes cast. Biometric Registration of Voters

has its basis in the Elections (Registrltion of Voters) Regulctions,

zot2, Regulation tg, which provides for thecapturing of the biometric data

of a voter, such as the palrl-print and facial impressions:

" (t) A person u-rho is not already registereel as a voter but

urh<r u.rishes to be so registered shall mo}e cn <rpplicotion in

Fortn C set out irr the Schedule'

"e) 'I'lrcregistruliotr olJicer shall' Jbr thc purposeof

registr'<ttiott, collect sucft biornetric tll:lcr whiah inalucle

pulnt prirtt r;,ncl J'uciul irnpressions oJ the persotts applging

lor registt'ution, <r.s tfte Cornrrri.ssion rntry detennbte"'

[rro] 1'he second Petitioner states that the BVR systern should be centrally

integrated [nctworked], to ensure multiple voting is rendered. she contends

that IEBC's approach of downloading piecemeal, portions of the biometric

register into laptops, Ieads to uncertainty as to rulrCt regtstet was so

a

-ta]

"(z) Arr upplicutittrt un<Ler subregulalion (t) slrull be rrrl.de

to the registration oficer for the corrstiluency in which the

persorr urishes to be registerecl.



downloaded. Without these safeguards, she contends, there was nothing to
stopdouble voting.

Ittt] Through her learned advocate, Ms. Kethi Kilonzo, the second petitioner

states that the electronic transmission of results generated a vote-count that
rraintained a consistent, -sprn'ious galt betueen the huo leadinq pre.sidcrrtiol

candidates. shc contends that it is scientifically inrpo.s.sible to nraintain such a

consistent disparity in results that are being randomly relayed. She also states

that the "rejected votes" generated wereso considerable in numbers as to be

inaccurate. she contends that IEBC occasioned undue delays in publicly
acknorvledging the evident failures in thc electronic transmission system. In
support of lrer contentions, she points to the daily press article by M/s. Georgc

Kegoro and Wachira Maina, that basically affirms this position.

Ittz] Ms. Kilonzo also relics on an Indian case, A.C. .Iose u Siuan pillai &
Others 1984 AIR 921, to support the contcntion that, rvhcre certain
requirements are prescribed by an Act, and its Rules, IEBC was not at liberty
to derogate from such Rules, or exercise any discretion. In the case in
question, the Supreme Court of India stated:

"(a) When there i.s no Parliantentary legislation or rt c mqde
under the.soirl legi.slotion, the (-'o rn nr i.s.s iorr is free to rr(r.s.s cn!r,
orders in respcct of the Concluct of elections [96 IIl.

"(h) Where there is an Act an<l there ore expre.s.s Rule.s
made thereunder, it is not open lo lhe Comtnis.sion tooucr-rirle
the Act or the Rule.s <rnd pa.s.s orders in direct disobedience to
the mcndate contained in the Act or the Rules, The powers of
the Commi.s.sion ore tneanl to suppletnent
supplant the lanu(both .ststuae ond Rrrle.s) in

rather than
lhe matler of
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supetintendence,direction o.nd control as prouided by Article

szq [8zA-B].

"(c) Where the Act <tr the Rrrlcs ore silcrrt, the

Corrrrrrissiorr hrrs no <loubt plenuru pourer.s wuler Article 324 to

giue ury rlirection in respect of the conduct of election [87C]'

"(d) Where a particular direction by the Cornmis'sion is

submitte<I to the government Jor approual, us required by the

Rules, it is ncrt o;rerr lo the Comtnission tn go ahead toith

irrrplenrerrtnl ion oJ it <rt its ororr ..' ruill eucn iJ the apptouul of
tlte Gouerrtrttent i.s not giuen" [l]7D1.

(ii) The Responses

Irrg] Atl Respondents argue that IEBC is not requirerl by the constirution or

the lou to establish and conduct an electronic election process as alleged by

the Petitioner. The processes of votinB, counting and tallying and transmitting

of the final results are required and designed by law as manual ptocesses,

contrary to the allegations of the petitioner. This is supported by Rule 59 ond

6o oJ' tlrc Elections (General) llegulations' zorz, which state:

'59. ...

(z) A uoter shall ccst his or her uote bg the use ofa ballot

poper ot elec|rorticrallg.

"6o, Where the C'omrnission irrlends to conduct an election by

electronie nle(rls, it shall, not later thran three montfts before

such electiort. publi.sh in lhe Gazette und publicise through

electronic und prirtt ntetliu oJ nutional circulafiorr uul other

e<rsily ncce.ss ible nrcdiwn guitlelines th<rt .shull apply in such

uoting."
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Itt4] The Respondcnts all contend that IEBC has a discretion under Section
44 of the Electiorts Act, to deploy appropriate technologr as it deems fit,
in the administration and management of elections. Section 44 provicles:

"The Cornmi.s.sion moy rr.se .srrch technology a.s it consider.s
appropriate tn the electorol procc.s.s. "

[tt5] The Respondents urge that Section 4ftn) of the Independent Electoral
and Boundarie.s Conrmis.sion (IEBC) Act, 2or1 (No. 9 of zo t t),retleratcs this
discretion:

"As prouided for by Article Sg(q) oJ thc Constitu tion, the
Commi.s.sion is responsib le lor conclucting or super.ui.sing
referenda antd elections to anA electiue bocly or offce
e.stabli.shed hg the Con.sfifution, and any other elections as
prescribecl by an Act oJ Parliament arrd. in porticular, for-

It16] Consequently, according to the Respondents, tlrere was no legitinate
expectatiort that the Commission should ntake use of any technology in voting,

ballot counting, transmission, talllng and declaration of the results.

[tt7] The Respondents state that, contrary to the averments of the

Petitioners, technology rvas never envisaged by the r.t Respondent as the sole

means of registering voters, of idcntifuing them on voting day, or in the

transmission and talllng of results. Electronic Technology is utilized in the

elections as part of other ntrtnerot$ checks and controls built in the entire
electoral process, to ensure that the l.t Respondent fulfils its mandate under

/tl

(m) lhc use of appropriate technology oncl opproachcs in the
p erJorntan ce o;f it.s..7fu nction.s.... "



Alticlc 8r trf the Constitution, to deliver free and fatr elections.

Technology, they argue, is not a replacement or alternative to the manual

voting, counting, tallying and transmission processes, that are expressly

required by law. Further, the Respondents contend, the Petitioners also

misunderstand the policy and legal framework regarding the use of

technology.

[rrB] 'l'he Respondents subrnit that all the allegations by the Petitioners have

not stood the test of scrutiny, in Iight of the pleadings and evidence produced.

.l'he r.rand z,,d Respondents specifically submit that the technologies deployed

in the election experienced challenges, but all such challenges were not

catastrophic, as alleged, and did not impact negatively on the outco,lrc of the

electiorts.

[rrg] 'l'he r.t and 2"d Respondents contend that EVID worked well in a

majority of the polling stations, alongside the manual process. Furthermore,

they state that RI'S, as a check-and-control mechanism, worked considerably

well, as, out of a total of 3r,oz5 polling stations, it did transmit results for all

six elective stations as follorvs:

a) t4,z3z (41.go/u) polling stations sent results tbr the Presidential

election;

b) 7,o82 polling stations sent results for the Senators' elections;

c) 6,892 polling stations sent results for the Governors'elections.

d) (),Sr)Z polting stations sent results for the Members of the

National Assernbly election;

e) Z,g68 polling stations sent results for the County Ward

Representatives election ; and
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I Z,qz8 polling stations sent results for the Women's Countv

Representatives election.

Itzt) On the allegation that IEBC abandoned the process of electronic voting,

the tst and znd Respondents state that there is evidcnce, the t.lRespondent

reconfigured the server that had been unable to receive results transmitted by

the Presiding Officers. Horvever, at the time of restoration of the server, the

Presiding Officers had alreadl'handed over their tallies and phones to the

Returning Officer, in accordance with Regulation 73 (4) of the Elections
(General) Regulations, 2012. They also contend that IEIIC had engagcd the

public and the lstPetitioner's political parlv and his agents on the emerging

challenges. They state that RTS was designed to transmit provisional results,

in accordance with Section 39(z) of the Elections Act 2cr11, but not thc final
result. They state that the lessons learnt from the scvcral challenges. will
provide a basis for strengthening the electoral process further. Although the

technologies used experienced certain impediments, it was urged, EVID and

RTS had no effect,material or immaterial, on the validity of the presidential

election. Learned counsel Ms. Lucy Kambuni tbr IEBC, indeed, relies on the

same case cited by counsel for the znd Petitioner, A.C. Jose u Siuan pillai&
others (supra).for the contention that, becatrse of the discretion conferrecl bv

the Constitution and the election larvs, the IEBC harl plenarq pouers to decide

on its admirrfstratiue arrang etnents.
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Itzo] By the evidence, therefore, the technologies assisted in upholding,

rather than vitiating, the will of the Kenyan people. Contrary to the allegation

that the failure of the BVR/BW devices prevented rnillions of voters from

having their votes counted accurately. it is the t.t Respondent's response that
the BVI/BVR set-ilp rvas not designed to electrontcalltl corrnt uotes.



"If the muchines Juilecl Jbr rohro.teuer reusott, the paper bollots

rtroultl .still be there for hcn<I countirtg, und rnunurrl tabulution

rrrrrl !r'trrr.srrris si<nt of tlrc ti 17's,);urlhet', tltut the court uould ttttt

gurrrunlec os it c<rrrtro t guaranTtee the effectiueness oJ the

uoting ntuchincs trrrd the integrily of the counttng and

consolirlatiort so.fhoare enbedded in them."

[rz3] Counsel for the 3'd Respondent submits that electronic systems tailed in

the Ghana General Elections of 2012; and also in the United States

Presidential election in zooo. Indeed some States such as New Mexico have

voted to convert tiom an electronic system back to the paper system. Counsel

thcretbre applauds our laws, as they giue IEBC ct wi(le Latttude to deternirte

ttlrctlrcr to use electronic eLectorttl systems. 'l'hus, the Petitioners cannot

claim that the use of technology was the essence of the elections.

[rr4] Learned counsel for the 4th Respondent, Mr' Katwa Kigen, avers that

IEBC in various meetings betbre the elections of 4rh March, 2013 informed all
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Irzz] Senior Counsel Ahmednassir Abdullahi, for the 2"dRespondent,

complained that the Petition before the Cottrt was not one that usually arises

in the context of 'fhird World countries. He is categorical that this is a 'First

World conrplaint', rnainly dwelling on technological fctilu'es, possibilities and

chctllenges.He citcs two cases tiom the Supreme Court of the Philippines' (GR

Nurnber 188456, H. Huarg L. Roque, JR rund Others -u-

Conrmissiorton ljlection,zoog ru,ntl G.R No. 194139 Douglos R'

Cugas u 'l'he Cornmission on Elections, zotz). In both cases, the

plaintiffs had based their clainrs on t'ears which they had, sparked by potential

abuse and breakdown of tcchnology, and the etfect of this on the integrity of

the elcctoral system. The Court remarked:



political parties, including the petitioncr.,s party and its coalition partners,
that since it u'as deploying BW for the first time across the whore country, a

paper- register fallback was availabre, to ensure that no voter wourd be
disenfranch ised, in the event that technology failed. such an arrangemcnt is
validated by the provision of Section g3 of the Elections Act, zotl,wllich
deals with situationsin which there is non-corr-tpliance tutth a *itten law:

"No election shall be declared to be uoid by reason of non-
cornpliance with ang ruritten Ioru relating lo thc.t clection if it
rrppears thrrt the election roc.s conducted in accortlantce ruith
the principle.s loid doron in the Constittttion ..nd irr tftot ruritten
lanu or thrrt the non-cornltliance clid not qflect the rest t ef the
electiott."

[tz5] Mr. Kigen submitted that the allegation that there was a prot to ensure
failure of the electronic system deployed in the presidential election. was not
strpported by evidence.

(iii) Analysis

[tz6] The question of electronic facilitation of the presidential election isthe
most technical one, raised by the parties. It is governed by a detailed set of
legal provisions and regulations. It raises the vital question: what is tl.te oct of
uotingthat is the entitlement of every voter, as enshrined in the constitution?

[rz7] counsel for the petitioners appear to advance the position that the act
of voting is the tofolify of the erectorar proce.ss. Therefore, a weak link in the
chain ensures total collapse. Thev go further and contend that the chain was
made up entirelyof weak rinks, and that this eroded the casting ofthe ballot,
thereby nullifying the electoral process.

+5



[rz8]CounselfbrtheRespondents,bycontrast,advancethepositionthatthe
actofvotingisagalaxy,wlrosecentralsunistlresignifyingofone,schoiceby

the rnarking of the ballot paper, and its subsequent deposition into the ballot

box. Every other process betbre and atter, revolves around this procedure' and

.involves only the ascertaining of the voter's choice, and the sustaining of the

voter,s right to make that cl-roice. Counsel provides cases ft.om the Philippines,

that hold that even if there was a failure of aii other suppofi processes (in

particular electronic ones), the right to vote and to express one's self in

universal sutlrage is not def'eated' Manual procedures must come into

operation, to fulfil the electors' expression of choice'

[rz9] Article gB (g) of the Constitution provides safeguards tbr the right to

vote in a free and fair election, and the right to be registered as a voter. These

tworightsgivelif.etoevelyothersubsequentprocedure,inc.ludingthe
constitutional creation of the IEBC, and the procedures to be used in

registration,voting,transmission,tallyingandverificationoftheresults'To

concretizethisposition,Article83statesthatadministrativeprocedurestobe

undertakenbyIEBCaretofacilitate,andrrottodenyaneligiblevoterthe
righttovote'Thisconsirlerationnrusttheretbrebethefoundationofall
interpretations tnacle to the law by IliBC, and all Courts sitting in appeal irom

the decisions taken bY IEBC.

[r3o] Is electronic facilitation tbr the election mandatory' or

discretiorrary?,l.he Indiarr case of A.C. Jose us Siuan l,illci & othet.s,rg84

AIR 92r., cited by botir the Petitioners and the IEBC' is a case in point' The

Supreme Court of India det-ined the concept of "plenaly power"

(adrn inistrative measrlres in Article 83): pouers auailable to ct body to u'eate
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operational n es uhere none eisted. However, u'here a body of law already

regulated the subiect, it was not up to the discretion of the public entify to

create any additional measures that derogated from the larv.

It3t] An objective reading of the Regulations cited, does not reveal a

contemplation of clections conducted solell by elcctronic means. Thc

elections of 4th March 2013, were not envisaged to be conducted on a purelv

electronic basis. Regulotion 6o of the Elections (General) Regulattons, zotz
illustrates that if the elections are to be facilitated by electronic means only,

the relevant guidelines shall be availed to the public. Regulation 59 provides

that voting is done by marking the ballot papcr, orclectron ically. Thus, the

voting system envisioned in Kenya appears to be nranuo/. Regulation 82, and

Section 39 of the Elections Act, which deal with electronic transmission,

operate on the basis that electronically transmitted results are only

prouistonal.Can there, therefore, be an invalidation oflirra/results, because of
the no n -transm ission of pror:isionol results?

[t3z] The Petitioners assert that this is so. Provisional results, for them, are

the basis of verification of results. The Respondents, by contrast, asscrt that

this is not so. Verification, for them, means comparing the final results on

Form 34 from apolling centre with Forrn 36 at the National Tallying Centre.

Their contention appears to be supported by Article B6(c) of the Constitution,

describing the procedure ofverification as the collorron and announcernent of
resrrlts by the Retwning Officer(Chair of IEBC), based on results from polling

stations.

ItSS] It is rightly argued by the Respondents,in our opinion, that the Court

must be alive to the fact that most polling stations are in the rural areas, where

the primary-schoolpolling stations arc dilapidated, and the supply of

47



electricity, to-date, is a distant dream. Yet voters still go to such polling

stations to exercise their Light to vote, and to discharge their civic dury. Of

this fact, the Court wilt take judicial notice, in deciding u'lrether Presidential

elections can be invalidated due to non-compliance with regulations requiring

electronic transmission.

G. VO'I'E'I'AII.YING: DID I'l' REFLECI' VO'I'ERS' CHOICIi IN'l'H[,
PRESIDI]IVI'IAL ELD,CTION?

(i) Petitioners' Case

Ir34] 1'he crux of the r't Petitioner's case as expressed in the introductiorr to

his rvritteu subrnissions, is that the 3,.a Respondent who was declared

President-elect by the z"d Respondcnt, did not meet the threshold set out in

Article 138(4) of the Constitution. 'l'he basis of this assertion by the Petitioner

is that, upon an evaluation of the evidential materials in Forms 34 and

36,used in the final tally of the Presidential election results, there were serious

anomalies affecting the final results, as declared by the znd Respondent.

Ir35] Accolding to the Pctitioners, the tallying exercise was marred by

irregulalities,as set out in bothwritten and oral subrnissions as, tbllows:

material altercttion of primary documents used in the tallying and

uerificatio n exe rctse ;

u nrisnrctch between the Presidential election results tallied and the

totaL nwnber of registered uoters tn uorious constiircncies and

poLliry slations;
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l inflation of Presidential election results of certain presidential

candidates, particularly the 3,',t Respondent ;

deflation of Presidential electiort results of certain presidenttal

candtdates, partiaiarlu the t't Petittoner;

exclusion of Presidential candidates' agents and accredited

obseruers fronr the National Tallying Centre;

total failure and inaccuracy of the resu lts-tallying and vcrilication

system, occasioned by the departure from the electronic

transnrission of results to the manual talllng system.

[136] The issue of talllng was largely dealt with by way of evidence in the

depositions and attachments, as regards both Petition No.4 and petition No.

5. In relation to Petition No. 5 of 2013, thc issueis covered in the affidavit of
Janet Ong'era, sworn on lsth March 2013. At paragraph 48 of this affidavit,

the deponent avers that one of the glaring anomalies rvas the alteration of the

statutory documents on the files of many constituencies. This evidence isused

by counsel to advance the subnrission that, based on these alterations, the

accuracy of the final tally of the Presidential election results also stood in
question.

[t37] In Petition No. 5 of eot3, specifically at paragraph 5.9, the petitioner

contended that, the final Presidential clection results published by IEBC werc

materially different from results reflected in the county tally. He gives the

example of Nakum County. In other cases, the deponents averred that there
were material alterations between the verbal declaration of results made by

\il
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individual Commissioners of the t.tRespondent at the National Tallying

Centle, and the final tigures issued by the lst Respondent, especially in the

ibllowing areas: South lnrenti, Igernbe South, Lagdera, North Imenti, Central

Irnenti, Bomet East, and Sigor.

[r38] Counsel for the l't and 2nd Petitioners, submitted that in Makuent

Constituency, the number of legistered voters diff'ered between the results for

the Presidential, Governor, Senator, and Member of National Assembly

elections.

(b) Mistttutch behueen the Presidential electiott re.sults

taltied, und. the total nurnber of registerecl uoters in

urrrinu.s corrst ituerrci., s and polling.stcfions.

[rgq] The Petitioner,by paragraph 5r of the affidavit of Janet Ong'era,

indicates a cluster of z6 polling stations where the number of valid votes cast

exceeded the total nunrber of registered voters. In effect, the Petitioner was

inviting the Court to hold that the elections in those polling stations were

rendered invalid, on accotlnt of the said discrepancy.

(c)Inllatiott of I'residentiul election results of
pre s i<lential cuncli<Ir;,te s, pur licularly the 3ra Re sp ondent

certuitt

[r4o] 'I'he r,t Petitioner submitted that there rvere instances where the 3"t

Respondent's votes \tere int'lated. Mr. Oraro, learned counsel for the t'l

Petitioner, drew the Court's attention to a comparison of entries in Form 34

with the corrcsponding entries in Irorm 36,1br certain polling stations. At

pages 23-24 of the Petitioner's written submissions, there is an indication of

the polling stations rvhere such variance existed, resulting in a difference of
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1,451 votes. According to thc Petitioner. the 3rd Respondent's votes were also

inflated by 7,2t5 votes, going by the final national tally published by the r.r
Respondent.

It4t] The 2nd and 3rd Petitioners also submitted that the results announced for
the respectivc Presidential election candidates at the County level in Nyeri and

Bomet, were different from what was announced at the National Talllng,
Centre. In support of this allegation, the Petitioners relied on a ,"'ideo

recording by one Anthony Mathenge in respect of Nyeri County. The audio-
r.isual recording was played in Court during the oral submissions by learned

counsel, Ms. Kethi Kilonzo.

(d) Deflotion of Presidential election re.srrlts of certain
pre sid entirrl candido.t es, po,rticulo.r l!! the t*t petitioner

[t4z] The r.t Petitioner also averred that his votes were deflated by rr,ooo
votes. Details of the affected polling stations l!'e re sumrnarized in the r.r

Petitioner's submissions. However, this evidcnce was introduced at the

submission stagc, and did not form part of the primary petition records - a

fact which occasioned valid objection from counsel for the respondents.

(e) firclrrsiorr of Presidential election candidates' agents and
accredited ohseruers.frotn the,ty'otiorral'Iallging Centre

[t43] Learned counsel for the Petitioners submitted that all the presidential

election candidates' agents were asked to leave the tallying room at the

National Tallying Centre. The r.t Petitioner relied on the affidavit of prof.

Lau.rence Gumbe, dated r4rt March, zo13 to advancc this assertion. Further.

by the r't Petitioncr's submissions, the fact that the said agents w'ere allorved

twenty minutes of veritlcation had no significance, as verification should havc
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bcen done using F-orur 34, and not F-orm 36 as directed by the r$ Respondent'

In the subrnissions, the r.tPetitioner states that the party agents were ordered

out of the National Tallying Centre and taken to an adjacent boardroom. 'fhe

lst ancl 2rd Petitioners in Petition No. 4 of 2013, jointly rel'erred to as the znd

Petitioner, also submitted that even accredited observers were not allowed

into the National 'fallying centre. Horvever, on the basis of the evidence of

Janet Ong'era, it n'as submitted that Mr. Chirchir of URP, and a Ms' Winnie

Cuchu of TNA were periodically allowed access into the National Taltying

Centre, to the exclusion of other agents. The overall submission u'as that the

verit'ication process was contrary to law, as it was carried out unilateraily by

the r"t Respondent.

O l;silw'e und inaccurucy of resrrlts-lallying llnd
uct'ificution systern, oacqsioned bg the depan'ture

fi'otnelecttt-Lr ic lrcnsrnissiorr <r;f the results, to marruol
lullying suslem

Ir++] 'Ihe 1't Petitioner avers that the t't and 2"d Respondents reverted to a

rnanual tallying systerlt, which rvas a discredit and an abuse of the electoral

system, as it lacked transparency, accuracy and accountability, and had been

subject to manipulation by otlicers of the t't Respondent.

Ir+S] In the afidavit ofJanet Ong'era [at paragraph 36], it is deponed that for

purposes of tacilitating the pr.ocess <,rf manual tallying, the political parties'

representatives and the IEBC lepresentatives had agreed that they would

obtain Form 34 tiom each Constituency and confirm that: the name of the

polling station indicated had been duly gazetted; the tbrrn had been signed by

the agents and the returning oficers; and it had the t't Respondent's stamp.

selected agents from political parties would then verify the tigures in terms of
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registered voters, votes cast and rejected votes, and thcy would thereafter

signify their agreement, with or without qualification. An aggrieved party was

entitled to raise a complaint with the rstRespondent.

bq6) The t"t Petitioner has also relicd on the Indepentlent Revierv

Commission ("IREC") Report which reconrmended that the defunct Electoral

Commission of Kenya (ECK) adopts certain safety features in respect of
counting and talllng of votes.The recommended safety feature, according to

the Petitioner, is Form 34; butlEBC has, in addition, introduced Fornr 36.

[t47] IREC had also reconrmended computerized data-entry and tall]'ing at

Constituencies,to secrrre simu'ltaneous transmission of individual polling-

station le'el data, to the National Tallying Centre,as well as the integration of
this result-handling systern in a progressive election-resuIt announcement.

[t48] Another recommendation was to allow sufficient time before the

declaration of final results. It was anticipated that all parties concernecl would

have an opportunity to consider the retnrns made, and to express objection if
need be; and thereafter, results would be announced.

It49] The Petitioners have further submitted that the BVR kit, which the r.r
Respondent abandoncd, was supposed to providc a running tally of votcs

cast,to prevent multiple voting. They aver that the r.rand znd Respondents did

not put in place sufficient measures to ensure the accuracy of vote-count, after
the failure of the electronic results-transm ission system.

[t.5o] The Petitioners have relied on Article r38 (c) of the constitution which
provides that, after the counting of votes at the polling station, the IEBC shall

tally and verify the count, and declare the results. section 44 of the Elections
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Act permitted the t't Respondent to use oppropria te technology, as it deemed

I15r] Counsel ibr Petitioners, Ms. Kethi Kilonzo submitted that the counting

and tallying of votes rvas not open, diligent or responsive, and that Returning

Officers, presiding otficers and County Returning Ofticers, were using

dift'erent numbers of registered voters from that contained in the Principal

Itegister'.

(ii) Rcsponses

ItSz] 'fhe r't npfl 2rrd Respondents maintain that the counting, tallying,

tralsnrission and declaration of results was efficiept, accurate, accountable,

lau,ful, and a true representation of the rvill ol the people, based on universal

sutTrage. The statutory violation and irregularities ascribed to the election

outcon're are denied; and the allegation of excess numbers of votes cast in

tavour of the 3'dRespondent,is said to be unsubstantiated.

[rSg] The 1.r and 2ud Respondents maintain that, they went well beyond the

thresholds of the Elections Act, and Regulation 83 of the Elections (General)

Regulations, zotz, and establishcd an elaborate audit process, which

iucluded:a two-step audit process to examine returns, and a veritication team

to counter-check the audit findings. In addition, all Returning Officers were

require<i to per.sonally deliver the Presidential election results at the National

'fullying Centle in Nairobi.

[rS+] 'the "regional teams" received trom the Returning Otficer the Form 34s

tbr Presidential election, atid Form:J6 on both harci and soft copies. The teams
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would then run a sanity test to ensure that the number of valid votes cast,and

the rc.jected votes amounted to the total vote cast, and that the total number of
votes cast for all candidates equalled the total number of valid votes cast; any

errors found were rectified.

[tSS] After this 1.t revierv, thc 1st and z,,d Respondents stated that thc

Returning Officer was referred to the vcrification team, which checkccl thc

Form 34 and Form 36. This team made changes if necessary, certified that the

results were proper, and forwarded a new Form 36 for signature by the

Returning Officer and the Verification Team leader. The party agents were

then given the Form 36 to counter-check. The Respondent further statecl that
a Summary, and the Form 36,rvas forwarded to the Comnrissioners, who

would check them again before announcing the results.

[t56] After the announcement by the Commissioners, the Form 36 would bc

given to a team of two electoral officers rvho rvould again verifu, and input data

from Form 36 into a spread-sheet, for the final presidential election results.

[t57] The lst and 2nd respondents aver that IEBC maintained the use of the
primary manual electoral processes, which were not in any wav challengcd,

and constructively engaged the political parties in the process of voting,

counting, transntission, talllng and announcement of results.

It5B] The respondents averred that IEBC had held a consultative meeting with
the chief political party agents, and agreed with thcm on modes ofverification
of Presidential election results brought to the National Tallying centre by
Returning officcrs. Strbscq,entlv the chicf agents of political parties were.
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fronr Wednesday 6tt'March, 2013 indeed, allowed to enter the tallying room

and to observc the tallying of the Presideltial election results.

IrSq] The 1st nnfl 2rrd Respondents aver that sonretime in the evening of 6th

March, 2013 the political party agents inside the tallying room became rowdy,

and precipitated altercations with the Commission staff undertaking the

tallies, and in sonre instances, threatened to assault the staff. This situation

made it impossible tbr the commission to continue undertaking its tallying

exercise, p|ontpting the Commission to relocate the political party agents to a

boardroom in the auditorium, within the National 'Iallying Centre. Each of the

final tallies (Irornr f,6) were presented to the political party agents at the said

boardroom,zo nrinutes before the announcement of results to the public. The

political parties would then undertake the verification of the Presidential

election tallies, betbre they were antlounced.

[16o] The l't and 2r'd Respondents' aver that the process of tallying as

cr_rntemplated under the Constitution, the [lections Act and the governing

Regulaticrns, is prinrarily a ntanual sUstern, and not an electrouic process'

[16r] The Respondents maintain that there are no constitutional or statutory

violations, or widespread irregularities and malpractice,s that occurred; or that

thc votes were wr.ongly credited to the 3,d Respondent, or any other candidate.

.l.hey urge that ther.e is no basis tbr seeking a nullification of the election

outcome, as sought by the Petitioner, and that the3'dRespondent was law'f'ully

cieclarecl Plesident-elect, pursuant to Article 138 (4) of the Constitution.

I16z] In tl-reir srtbtnission, the l't and znd Respoudents state that the

allegations made as rcgards the tallying and tabulation, contained in Janet
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ong'era's affidavit, is not factua,y correct, and disregards the various
important elements of the Register.They explain this by stating that the
quoted figure of 4,337,3gg registered voters was a purely statistical entry,
accum,lated at the end of the voter registration exercise; that this figure dicr
not include persons whose biornetrics courd not be capt,red, or other
exceptional cases. Further, the Respondents,advocates faulted the petitioner
for randomly selecting the 3'd and 4tr, Responclents strongholds in his data
scenario impllng irregularity in the electoral process.

[163] The 1'r and 2nd Respondents contend that the petition is premised on a
misconception of the principal Register of Voters, the talllng process, and the
legal framework - and would, therefore, not iusti8r the grant of the prayers
sought in the petition.

[t6q] The 3'd Respondent sought to controvert the deposition ofthe petitioner
in his affidavit of r4rh March, zor3. He states that, contrary to the petitioner,s
allegation' the agents were not ejected f.om the Nationar Tarrng centre, b,t
were relocated to an alternative facility.

[t65] He avers that under Article B6(b) of the Constitution, and Regulation
83, the lst Respondent has a d,ty to announce final results on the basis of aphysical form, Form 34, which had to be derivered to the Nationar Taillng
centre' and no other method, electronic or otherwise, is contemprated under
the law.

[r66] The 3'd Respondent further states that, the process ofvoting, recording,talllng and decraration of resurts was conducted in substanh.o r compliance
with the electoral laws and the Constitution.
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I16Z] He also submits that, the counting and tallying of votes was to be

conductedtnanually, in accordance with the provisions of the law'

electronic tallying of votes is not provided fbr rrnder the law'

i1s

[168l The 4th Respondetrt also avers that the elections were conducted

substantially in accordance with the

and all governing law; that there w

results of the elections; and that

Ketryans.

principles laid down in the Constitution'

as no breach of law such as to aff'ect the

the said elections clo reflect the will of

h69l On 25th March 2013' the Court ordered the scrutiny of all Forms 34 and

F'onns 36, which were used in the country's 33'4oo polling stations' The

purpose of the scrutir-ry was tobetterunderstand the vital details of the

electoral pl'ocess, and to gainimpressions on the integrity thereof'

H. SOME ISSUES OF'F'ACI':THE COUR'I"S F'INDINGS

(a) Orders mutle suo motu

[t7o] The Court also orderecl a re-tallyirrg of the Presidential votes in zz

polling stations,using I''orms 34' 36 and the Principal Register' as these

stations had featured in the petitioner's grievance. The purpose of the re-tally

was to establish whether the number of votes cast in these stations exceeded

the number of registereclvoters as indicated in the Principal Register'

(b) Dutu Sutrtrtrctrg

[r7r] After the re-tally of the votes cast in the said stations was complete' it

was fbund that 5 polling stations' out of the zz' had discrepancies as to the
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number of votes cast as reflected in Form 34 and Form 36. These rvere:

Lomerimeri Primary School, Tiaty Constituency; Nthanrbiro Primary School,

Igembe Central Constituency; Kabuito Prinrary School,Igembe Ccntral

Constituency;Mugumoini Primary School, Chuka Igambang'ombe

Constituency; and NCC Social Hall, Lang'ata Constituency.

[t7z] With respect to the scmtiny of all Forms 34*,hich wcre used by the

IEBC in tallying the Presidential election votes, from the 33,4oopolling
stations in the country, only t8,ooo polling stations r,r,ere scrutinized. It was

found that Forms 34were missing in some polling stations srrch as: Zowerani

Prinrary School, Kilifi North Constituencl'; Shorl' Ground, Kapenguria

Constituency; NakatiyaniWater Point, t,oima Constituency; and Mjanaheri

Primary School, Magarini Constituency. In addition, the aggregate results of
Form 36 voters from 75 constituencies were missing.

It73] Reports showing the above discrepancies were availed to counsel, who

were asked to comnrent on the facts and data reflected thcrein.

(c) Petilioncr..s'Subrrri.s.siorr.s

IvTQ The 3rdPetitioner did not expressly comment on the results except to

note that the report did not directly address the issue of "rejected votes". The

1st and 2nd Petitioners argued insupport of the re-tallied results reflected in the

Court's report. The grounds in support in this regard, may be thus

su m marized:

1. The report conftnned Petitionets' allegatiorts that the tsr ond 2n(t

Respondents did not uerifi1 the Presidcntial electtotl re.sult.s as

required under the laLu, and should rtot haue artnounced the rel;r ts
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without uccountig for all electoral areas. This is particularly so in

Itght of rnissing l-onn 34s from to polling stations thatwere

highttghted in the report. Tlrc result is that nettherthe Court nor the

Petittoners uere prouided wtth all I'onn 34s and so the results from

IEBC, are urtreliable.

z. Stnce it is tfte Court, on its orun ntotion, which nrcde the order on

re-tallying the uotes in those zz pollingstations, the results

tlrcrefi'orn should notu ouerride the results expressly relted on by the

ft Petitioner.

p. T'he Court's report shorus that in sonte fnstonces, the number of

registered uotes rucs r-tot reflected fn Forms 36. In other instances,

tlrcre were two Forms 36, attributed to the sante constituency and

both were cotuted rhn'ing the tallying process conducted by the t'r

and 2'd llespondents.

4. Euen after the register of uoters was closed, therewere instonces

ruhere uoters LDerc still betng registered.

5. ln seueral polltng stotions, the number of uotes castexceeded the

regtstered uoters cs per Forms 34. The results from these polling

stations should haue been ntrllified by the t't oncl 2nct Respondents irr

ctccortlance uith the lau, but they uere inc:luded irt tlrc tallging of

results.

(d) Ilesponclents Submissions

[rZS] 'l'he re-tally results also drew cotnment frorn the Respondents herein.

The grounds tbr contest can be sumnlarized as ftrllows:
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l. The re-tally report confirnrsthe Respo ndents' submi.ssion.s. The

Respondents, through their responses, had filed euidence in Cow,t

answering each and euery one of the discrepancies highlighted in the

Court's repoft.

z. The deliuery of Fornts 34 to the Court and the Petitioners u)as done

uoluntarily and not in response to anA request. While there uere,

adnltttedlA, .sorne missing Fornts 34, whtch uere not prouided, this

uas not done in bad faith but ruas a mete ouersight, giuen the linLited

tinte-period the Respondents had to deliuer the documents. In any

case, all Forms 34 were used to declare the results.

3. In instances uhere there uere huo Fornts 36 prouided for the sante

constttttency, these uere proutded in a goodfatth, and were not used it
the tallying of results. In some instonces, the 2u,1 Respondent made

errors on Forms 36 during the counting process, tuhich he then

corrccted tn a se.cond Fonn 96. Both Forms were submitted, hautng

been duly stgned, in order to show uhere the e"rors were in the inttial
Form 36.

4. In euerA instance where there u)ere more uotes cast than registered

uoters, the Creen Book, which contains the nranual register, uas
auatled to the Cou.t for scnrtiny.

5. The Court should guard against the possibility of disenfranchtsing

duly registered uoters who uoted on electior-r day, simply becatrse there

u)as one extra uoter on the regtster.

6. Most of the allegations thot the number of uotes cast exceeded the

nwnber of registered uoters in certain polling sfotions, uere alreadtl

addressed in the affidauits annexed to tl-re q"t Respondent's response.
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7. 'lhe zz constihtencies ntentioned by the first Petttioner are spread

ocross the enttre country - showing that no aduantage was being

sought fi'ortt a particular candidate's stronghold. Therefore, u-thtle the

IEBC officials ntay lnue made some clerical errots' t7o mischief or

aduantage ctn or should be attrtbuted thereto. Thus, to a substanhal

extent, the uoting, counting and tallytng of uotes was coffted out to a

high clegree of accuracy. ?his is o/l that is requtred to show that the

exercise was corried out uell.

I. RI,lLIlrlfS SOUGHI'

IrZ6] 'fhe Petitioners entertain the prospect of succeeding in their petitions,

and have nrade praye rs fbr a wide range of relief's, as fbllows:

(a)

i.

ii.

iii.

iv.

t*. Petitioner

a declaratton that the Presidential election held on the 4tt' of March,

2o13 is inualid;

a declaration that the l't and z"d Respondents Luere in breach of

Articles 10, Bt(e), 86 and BB of the Constitution of Kenya in relatton

to the Presidential electiort;

a declatatktn that the t't Respondent rl.ras in breach of Sections 59,

6o, 6t, 62, 24, 79 and 8z of the Election (General) Regulations,

2012;

a declaratton that the lsr and 2'td Respondents' were in breach of

Arttcle tS9(il k) of the Constitution of Kenya;

a declaration that the z"d Respondent is in breach of Article 75 of

the Corrsfitrrlio n of KertYtt:
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a declaration that the lst and ztd Respondents are guilty of offences

under the Elections Act, zott (Act No. z4 qf zott);

a declaratton that the 3,,t Respondent did not receiue more than

half of the uotes cost, at the just-concluded Presidential election and

was, therefore, not ualidly electe.d and dec.lared as Presidertt-elect;

a declaration that the Petitioner's fitndamental rtghts under

Articles 35, 38 and 47 of the ConstiALtion of Kenya uere utolated

during the President election.s;

an order compelling the t't and 2",1 Respondents to cancel the

Certtftcate of Election to Prestdent-elect issued to the 3nt

Respondent;

an order that there be a fresh election for the President of the

Republic of Kenya in sfrfct compliance u.)ith the Constittrtion of
Kenya, zolo.

xl. costs of the Petitton.

(b) znd Petitiottct,

a declaration that the absence of a credible Prtncipal Voters

Register uitiotes the ualiditll of the Presidential electiotts of 4th

March, zor3;

a decLaratiorr that the failute to uerifu the Prestdential uotes cast at

the polling sfodons uitiates the ualtdity o.f the Presidential election,

thereby rendertng tt ruill and uoid;

i

\

vl l.

V t.

lt.

a declaratton that the proclantatton b11 the t,t and 2nd Responderts,

of the 3nt Re.spondent as President-elect ruas inualid and, therefore,

the Form 38 Certificate is.sued to the 3,d Resportdent is inualid.

I ll.
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I L'. costs of the Petition.

(c) 3*tI'etitioner

i. a declaration that duritg tlrc national election held on 4tt' March,

2oi7 the percentage of uotes receiued by each candtdate in

proportiort to the total ualid uotes counted for purposes of Article

tSB(4 of the Constitution of Kenya was asfollou.ts:

I

(a)

(b)

(c)

(d)

(e)

a
(g)

(h)

Uhtu'u Kenyatta

Railo Oclinga

MtLscita Mudauadi

Peter Kernteth

Abduba Dida

Martha Karua

Jcurtes Kiyiapt

Paul Muite

50.5t%

$.70%

3.96%

o.6o%

o.43%

o36%

o34%

o.10%

ii. ccrsts of tlrc Petitton.

.I. (}IIII)tNG PRIN(]IPI,t'S

(i) The Context

[rZZ] 'l'his may not be the most conrplex case, in terms of the relevant facts

and the applicable law; but it is of the greatest importance for the fbllowing

reasons: (i) it is the first landnrark case bearing on the early steps to

consolidate and set in motion the gains of a progressive and unique

Constitution, which rvas promulgated on 27th October, zoto; (ii) since the

prorlrulgation of the Cr-rnstitution, its " no n-majoritarian " elements, such as the
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I

Judiciary and the Independent Commissions, have assumed their special

roles; but the "maioritarian" elements, in the form of a popularly elected

Legislature and Executive, rvere still in abcyance; (iii) transition from the

little- regulated Exectrtive set-up of the earlier period, to a new one subject to

the established constitutional limitations, is a fateful process which the people

must effect through the electoral proce.ss; (iv) the cardinal role of
irnplementation of the principles and terms of the constitution of Kenya, zoro
rests with the Exeurtiue Branch, acting through larvs emanating fronr the

Legislature, and subject to the restraints of the constitution itself ancl the law,

as superintended by the Judiciary; and hence the electoral process which norv

sets the Presidency afoot, in the provision of national leadership, is all-
important to the people of Kenya; (v) although the Supreme Co,rt has been in
place for about one yea r-and-a-half, charged rvith the obligation to "assert the
supremacy of the Constittrtion and the sovereignty of the people of Kenya,'

lThe Sttpreme Cou.t Act, 2ot1 (Act No. 7 of zott), Section Sk)1, it is only now
that it has the first opportunity to consider thc *ital question as to the

integrity of a Presidertttal election, and, therefore, the scope for the nerv

constitution to anchor its processes on the operations of a la*.ful Executive

Branch; and (vi), this is the first test of the scope available to this Supreme
court, to administer law and justice in relation to a matter of the expression of
the populor ruill - election of the Presidcnt. This ,l,dgnrent, thercfore, may be

viewed as a baseline for the supreme court's perception of matters political,
as these interplay with the progressive terms of the new constitntion. It is

clear that this Judgment, just as it is important to all Kenyans in political
terms, is no less important to the court itself, in terms of the evolution of
jurisprr.rdence in the domain of public affairs. It is particularly so, in the light
of section 3(c) of the s.preme court Act, which vests in this court the
obligation to "deuelop rich jurtsprudence that respects Kenya's history and
traditions and facilttates its socio/, econon.ic and political growth.',
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(ii) |'roof in ELectiort Petitic:n Cases

Irz8] Mr. Oraro, Senior Counsel tbr the r't Petitioner, cited the English

case,Morgan o.nd Olhers u. Sim;rson oncl Anothet' LrgT 41 3 All ER

TZzin support of his submission, rvith regard to the standards applicable in

cases of this natut'e. Hc cited a passage in that decision:

"...an election cou"t to,o,s required to declan'e an election
irrunli<I (a)iJ irregularit ies in the conduct of electiotts hu<l been
.srrclr thnl it coukl not be scid th<rt the eleclion hacl been
concluate<l trs to be .,^ubs l(rn tiaIIU in r;ccordantce with the lour us
to electiott, or (b) iJ' the inegularities had qffected the
rcsulls.Accordirgly,where breaches o.f the election rules,
ulthough triuial,hud a.ffected the results, that by itsel/ u-tus

enortgi to contpel the Court to declure the eleatiort uoid euen
thougtr it had been conducted subst<rntially in r;.ccorclance
uith-the l<rrtr <rs to clectittns,Conuarselg,if tIrc electiorr hud been
conductetl so butlly thlo.t it urn.s rl.ol substanticrlly irr
accor<lantce rtrith the luto, it wos uitistetl irtespective oJ
whether or r.ot the ,'esult of the electiotr hud been affected..."

Ir79] Counsel strbnritted that the above standard has been adopted in our

larvs, alcl is ther.efole part and parcel of our local j urisprudcpce. H ecites

section 83 of thc Elections Act, 2011 (No' z4 of zorr) which states: "Nn

election shcrll be cleclarecl lo be uoitl by teuson of non-cornpliance

uith uny ur.itten lcno relating to thut electiort i.f il appeurs tlurt the

election ruas corrduc tetl irt o:ccorcl,J,nce with the principles laid

doun in lhe Constitution andin that written luro or thut the non-

cotnplience ditl not alfect the result of th(lt election."

Ir8o] 'I'he 1'r Petitioner also cited the case ol Mugara u. Nyumtoey<r(zoro)

+KLII (EP) in which the Court of Appeal asserted the above principle.

IrBr] 'l'he rsr Respondent through learned counsel Mr. Nyaoga, submitted that

I
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a

the burden of proof lay on the Petitioner. He advanced the argunrent that
these election petition proceedings, on the basis of the evidence adduced by

the Petitioner, were of a "quasi criminal nature". Hence it washis case that the
Petitioner alleging these "criminal offences", must prove them. The

Respondent rrrged that the standard should be higher than the balance of
probabili4t, but lorver than "beyond reasonable doubt".

[t8z] The znd Respondent, through Iearned counsel, Mr. Kanrau Karori, while
responding to the Petitioner's case that the voters' Register was manipulated,
submitted that the burden of proof in showingthe alleged rnanipulation lay

firmly rvith the Petitioner.

[t83] The learned Attorney-General, prof. Githu M.igai, in exec.tion of his
duty as amicu.s curiae lent some insight in this regard. He first distinguished
between the burden ofproofand the standard ofproof, thus: "brrrden of proo.f
ts concerned wtth the questton, uhose dtfty is it to place euidence before the

Court; Luhtle standard of proof is concerned uith, uhat ueight the Cotn,t
should place on the material -fact that is placed before it".lt was the Attorney-
General's submission that, in an election petition, thc burdcn of proof lies on

bothparties.

[tB4] The Attorney-General cited thc Nigerian case of Abubakrrr
u.Yar'Adualzoogl All FWLR (Pt. 4SZ) r S.C.,in rvhich the Court held that the

br'trden is on the Pctitioner, to prove non-compliance with electoral law, and

to shou'that the non-compliance affected the results of thc election. The same

.jrr risprrrden ce was enunciated in Buhari u, Ohasantjo (zoo5) CLR 7(k)
(sc)'also cited by the Attorney-General; the various cornponcnts ofburden of
proof were distinguished,in their shifting pattern: the burclen is on the
petitioner to prove non-compliance with the electoral lau.; and it then shifts to
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the Respondent, or the electoral board, to prove that such non-compliance did

not aft'ect the results of the election.

[rBS] In Nigeria, it is noted from the Attorney-General's submissions, the

question of the euidential thresl'told is not in the Constitution, but is specified

in the statute, the Elections Act,2006.

Ir86] 'I'he Attorney-General also relied on a decision of the Indian Supreme

Court, M. Naruyian Rao u. G Venko'tu Reckly &Another, rg77

(AtR)(SC)zo8 in rvhich the tbllou'ing passage appears:

"'l'he churge o.,f cornmission of corrupt pt'uctice ho.s t<s be

pr'<tuetl crntl estrrblis hecl beyond reusonsble doubt like tt

crirrrinul churge or u quusi-crinrinol ahan'ge l,ut not extrctly irr

lhe ntunner ol'e.stoblishrl rcnt <tJ'guilt irr the rncrrrrer oJ ct'irttinrll

;rr'<r.secuf iorr giuirtg lhe liberlg oJ the accused to keep ntunt' 'l'he

churge hrrs to be proued orr cpprci.sal oJ the euidence udducecl

by both purties e.specitrlly by the election petitione'""

ln Indian jurisprudence the proof required is beyond reasonable doubt, but

not to the level of the criminal standard.

Irgz] That high standords of proof are required in cases imputing election

malpractice, appears to be the norm, as is also confirn-red in the Zambian case,

Akashurnbatua Leuanika & Others u. h-redrick Chiluba[rggg] t LRC

1:18.

ttBB] Even as learned counsel elucidated the burden of proof in election

cases, Mr. Abdullahi urged the Court to take an additional lactor into account,

I
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in the case of a presicrentiar erectior.t: the court shourd be guided by restraint
- as the question before it was more political than constitutto,ar-legar.

[tB9]Mr' Abdullahi, being guided by the American supreme court decision inBush u. Gore,53r u.s. (zooo), cared for.iudiciar care and restraint in
Presidential election disputes.

[t9o] Mr' Abdulahi proposed that the standard of proof in craims ofimpropriety or illegality in the conduct of presidentiar election, shourd be sethigher than the criminal-triar requirement of "proof beyond reasonabre
doubt". Counsel,s.iustification was that iudicial intervention ought not, inprinciple, to be sustained once the electorate had macle their choice b1, casting
the vote.

[tgr] comparative -iudiciar practice on the burden of proof herps to iruminate
this Court's perceptions, in a case which rcsts, to a significant degree, onfact.
In a Ugandan election cass, C6f. Dr. Kizza Besigge u. Museueni youeri
Kaguta & Electoral Commission, Election petition No. r of 2oor, themajority on the Supreme Court Bench held:

"....the burden of proof in elcction petition.s a.s in othcr. ciuil
cose.s is settled. It lies on the petitioner to proue his case to the
sah's;foctron of the Court. The only controuers1 surrounds thestandard of proof required to sc ti.gfu the Court.,,

[t9a] Similarly in the Canadian case, Opitz u, Wrzesnetos kyjzotz SCC SS-zotz-to-256 it is thus stated in the ma.iority opinion:

"An applicant roho .seek.s to rlnnul an electiott hears the leglalburd en of proof throughottt..,...,,
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[r93] Such a line of judicial thinking is also tbund in the Nigerian case'

Buhari u. Obrrsanio(zoo5) CLR 7K' in which the Supren.re Court stated:

"'l'hebur<letrisonpetitionerstoprot)etho.tnon-complioince
hns rr<rt onlg taken place but ulso has subst<rntinllg ctffected

the result,,,,7here rnust be clear euidence oJ non'complirrnce '

then,thtttthenon'complirrncehossubstontiattgaffectedthe
election."

Tl-re Nigerian Supreme Court turther stated:

[r94] In auother Nigerian case' Ibrahim u' Shngari & Others (rq8S) LRL

(Const.) r, the Sttpreme Court held:

"Lleuhoassert'sisrequirecltoprouesuchfoctbyulducing
credible euitlence' If the partg Juils to do so its case will Joil'

On the o thet' h<rn<l if tlrc ptrtg succee<Is in odducing eoi<lence

l.) proDe the pleoded J'uct it is scricl to haue <lischarged the

bur<len <>.f prooJ th'rt rests ou it' I'he buttlen i's then scirl to

houe shifietl to the prl.'tA's crluersary to prolue thl;I the Juct

estobli.shcd by the euidence udduced coukl not on the

preponclet'rrnae of the euitlence result in the Court giuittg

judgnrent in fuuour o.[ the Purtg 
"'

"['f]Irc Court is the sole iudge o.nd if it is sctiqfred that the

election ltas been conducted substonticrlly in uccorclance toith

Purt II of the Act it roill not inualidn te it' 'l'he wording of

Sectiorr rz3 is such that it presumes thst there uill be some

minor brecrches of regulotions but the election will only be

oooided. if the non-cornplicLnce so resulting uncl establishecl in

Court bg credible euidence is substnnrial' Furthet' the Court
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toill trrke into occourtl the effcct d any, roftich .sucft non-
compliancc with [the] prouisiorr.s of Pc.rt II of the Dlectoral
Act, 1982 ho.s had on the result of the elcctiotr..,. [T]he dufu to
.so ti.s;[3r the Court thot a particular non-contpliance rtrilh the

;rroui.sion.s of l,ort II qf the D,Icctoral Act....Iic.s on the
petitioner."

[t95] There is, apparently, a common thread in the foregoing comparative
jurisprudence on burden of proof in election cases. Its essence is that an

electoral cause is established much in the same way as a civil cause: lhe legal
burden rests on the petitioner, but, depending on the effectiveness with which
he or she discharges this, the eutdential bttrden keeps shifting. ultimately, of
course, it falls to the court to determine whether af rnr and rrnonsuered case

has been made.

It96] We find merit in such a judicial approach, as is well exemplified in the
several cases from Nigeria. where a party alleges non-conformity with the
electoral law, the petitioner must not only prove that there has been non-
compliance uith the /oru, but that such failure of compliance dtd affect the
ualtdity of the electton.s. It is on that basis that the respondent bears the
burden of proving the contrary. This emerges fronr a long-standing common
law approach in rcspect of alleged irregularitv in the acts of public bodies.
ontnia praesutnuntur rite et solentriter e.s-sc octo: all acts are presLrmed to
have been done rightly and regularly. So, the petitioner must set out by
raising firm and credible evidence of the public authority's departures from
the prescriptions of the law.

[t97] IEBC is a constitutional entity ent.rsted with specified obligations, to
organize, manage and conduct elections, designed to give fulfilment to the
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people's political rights [tuticle 38 of the Constitution]. The execution of such

a mandate is underpinned by specified constitutional principles and

rurechan isr.trs, and by detailed provisions of the statute law. While it is

conceivable that the Iau of elections can be infringcd, especially through

inconrpetence, malpractices or fraud attributable to the responsible agency, it

behoves the person who thus alleges, to produce the necessary evidence in the

tirst place - and thereafier, the evidential burden shifts, and keeps shifting.

[rg8] To what starrdord mttst such initial burden be discharged? The practice

in this respect varies from one jurisdiction to another. In some countries, it is

held that election petitions are litigation much in the nature of ciuil

proceedings - and that the standard of proof should be the same as in civil

carrses. 'flrus in Mauritius, in Jugnauth u. Rirtgo.doo anrl Others [zoo8]

UKPC So, the Judicial Comnrittee of the Privy Council aft'irrned the decision of

the Supreme Court of Mauritius, nullifying the election of the appellant, a

Member of Parlianrent and Minister of the Government. 'the fbllowing

passage occurs in the judgrnent of the Pri"y Council:

"....thc lcAisltrture...t/ eliberately chose to apptouch lhe motter

(rs onc irr rr-rhich lhe courl .shoultl udopl the ciuil standard oJ

protd. 'l'lrcre roos ,lo que.sliorr of lhe Court applging antything

other thurr t/re ciuil stut<lurcl of proof ancl irr particular, no

questiolr of the ultplicution oJ an interntediate strlnda,rcl' It

Jolktu:etl that tlrc issue./trr the eleclion ccrurt urtrs ushether lhe

petiti<nret' hocl e.stablf.s hed, on the balutce oJ' probabilities,

that the electiorr wos qffectecl bg briberg irr the ,no'l'ler

speciJie<l irr the pefirion. In ptuctice, Qs u ,rtrlaer oJ aontlllon

.serrse rrrther tho,n knu, the Coutt roos rrnli/tely t<t be satisfied

on tha bc.lance oJ p'obubilities that there hro.s been bribery

roilhnul cogent euidence to thut el|bct. lrt the instont tnatter
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the Supreme Court uros correcl to reoch its lactual conclusions
on the balance oJ probabilities,"

[tgg] In the Jugnouth Case, the Courl obsen'ed that election petitions are

civil in natrrre, and the proper test should be thc bolcncr: of probability. The

same principle was also stated in the Canadian case, Opitz (supra).

[zoo] In certain jurisdictions, a higher standard of proof has been required,

dependtng on the spectfic element tn the cause being proved. Thus, in Shri
Kirpal Singh u. Shri V.V. Giri (r97o) INSC r9r: AIR 1970 SC zogT;

tgZt(z) SCR t9Z; 1g7o(2) SCC S6Z the Supreme Court of India stated:

"There can be no <loubt that a charge of undtrc in.;fluerrcc i.s in
the nalure of o critninol charge onrl rnrr.st be prorted bg cogcnt
ancl relioble eltidence, rl.ot olt thc mcre grouncl o.f balancc of
probability brrt on reasonctble certeitttll thttt thc per.son.s

chargcd therewith hcttte cotnrnittad the o.ffence, on the strength
oJ euidence which leaues no scope for doubt as to whether thcA

haue done so, Althottgh there are brherent differences bettueert

the triql of an clection petitiott rrrrd thnt of a crtrninrrl charge bt
the mattcr of inuestigatiotr, the vital poirtt o.f identity -for the
troo trirrl.s i.s that lhe cout t rrr rrst bc able to conte to thc
corrclrt.sion beyond onlt rco'sonoble doubt as to the corrrrni.s.sion

of the contpt practicc,"

[zot] Some jurisdictions have adoptcd a standard of proof that goes beyond

the balance of probability but falls slightly below proof-beyond-reasonable-

doubt. Zanrbia adopted such a standard in Leuanika and Others u,

Chiluba (t999) ILRC r38. Five petitioners challenged the elcction of the

respondent as President, on 18rh Novcmbcr, t996 on the ground that he was
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not qualitied to stand as a candidate, as neither he nor his parents were

citizens of Zambia by birth or by descent, as required under Article 34(3),

Schedule 2 to the Constitution of Zambia Act, 1991 as amended in t996. The

petitioners also allcged electolal flaws, including bribery and corruption,

irregularities and tlarvs in the electoral systent; they sought the nullification of

the elections tbr having been rigged, and being not liee and tair' The Court

thus held, on standard of proof:

"[l4r]e wish lo <rs.scrt thal it carrnot be seriously disputed that
purliurnentury electiott pelitions huvc generallg bng tequitecl

lo be proued to o .sturtdord htgllw llrun tttt Lt tttare bulurtce oJ'

probubility. It follotus, thereJore, that in this ctr.se whet'e lhe

petiliort hus been brought urrder consritutiontrl prouision.s arrd

r:uoukl irnltact uport the governutrce oJ the rrcrlion rlld the

<leploynrent oJ'the constirudonal potuer rrnd authority, no 1es.s

o stlrndard of proofis required, It Jollows also that the issues

raised are required to be established to t{'an'ly hioh degtee oJ'

corrt,incing c lurity."

[zoz] But in an<-rther Zambian case, Anderson Krl.tnbekr Maztska and
'l'wo Others D, LeuA Pru.trick Mtounanousr rl.nd 'l'wo Others

SCZIEP lorlo2lo3l2oo2, the Supreme Court held that the Court, in

deternrining the standald of proot, sh<luld take into account the lacts of the

pafiicular case:

"We accept thut the issue ry'.standartl of pr<toJ t ray turn out to

be ntore e rnrrtler oJ'wor<ls than ungthing elsc,'l'here cl:'n be nLt

ubs LLte stutdurd oJ'pruxl'.T'he clegree must depen<l on the subject

,r7utter. In the casc under corrsi<I eralion, the stun<lurd oJ prooJ

nrust depend on the rullegutiotts pleu ed."
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[zo3] The lesson to be drawn from thc sevcral authoritics is, in our opinion,

that this Court should freely determine its standard of proof, on the basis of
the principles of the Constitution, and of its concern to give fulfilment to the

safeguarded electoral rights. As the public body responsible for elections, like

other public agencies, is subiect to the "national values and principles of
governance" declarcd in the Constitution [Article ro], judicial practice must

not make it burdensome to enforce the principles of properly-con d ucted

elections which give fulfilment to the right of franchise. But at the same time,

a petitioner should be under obligation to discharge the initial burden of
proof, before the responclents are invited to bear thc evidential burden. The

threshold of proof should, in principle, be aboue the balance of probabilttr.l,

though not as high as beyond-reasonable-doubt - save that this would not

affect the normal standards where criminal charges linked to an election, are

in qrrestion. In the case of data-spectfic electoral requirentents (such as those

specified in Article SB(q) of the Constitution, for an outright w.i n in the

Presidential elcction), the parfy bearing the legal br.rrden of proof must

discharge it beyond any reasonable cloubt.

(iit) The Suprerne Court's Jurrsdiction tn a Prestclential-election Petitiort

[zo4] The Court's jurisdiction in the consolidated Petitions was not an issue

for determination per se. That the parties chose to move the Court to
determine the validity of the Presidential election was an indication that they

had no doubts as to the Court's jurisdiction. However, the gist of sonre of the

prayers in the Petition, and of the submissions made in support, raised a

qtrestion as to the nahtre and extent of the Cou rt's.irr ri.sdiction.

[zo5] It is clear that the Supreme Court's jurisdiction in a Presidential election

is both original and e.tclu.siue - a position well clarified in our Advisory
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Opinion No. z of zor2, In the Malter of tm Application for Aduisory

Opinion uncler Article t6SG) oJ the Constitution of Kenyu. No Court

othel than the Supreme Court has the jurisdiction to hear and determine

disputes relating to an election tbr the oftice of President.

[zo6] This jurisdiction, however, is not boundless in scope: it is circumscribed

in extent and in tinre. Limited in extent, in that it relates only to an inquiry

into the legal, factual and evidentiary questions relevant to the determination

of ttre ualidrty or inualidtty of o Presidential electiort.

[zo7] 'Ihe Supreme Court cannot roll over the detrned range of the electoral

process like a colossus. 'fhe Coult must take care not to usurp the jurisdiction

of the lower Courts in electoral disputes. It tbllows that the annulment of a

Presidential election will not necessarily vitiate the entire general election.

And the annulment of a Presidential election need not occasion a

constitutional crisis, as the authority to declare a Presidential election invalid

is granted by the Constitution itself.

[zo8] A petitioner against the declaration of a candidate as President-elect,

under Articles r6g(gxa) and r4o of the Constitution as read together with the

provisions of the Supreme Court Act, 2011 (Act No. 7 of zorr) and the

Supreme Court (Presidential Elections) Rules,2013, is required to present a

spectfic, concise and /ocused cloirn which does not purport to extend the

Supreme Court's jurisdiction beyond the bounds set out in the Constitution. It

fbllon,s that the Court rvill only grant orrlerc spectJic to the Prcsitlertttal

eLectiort.

Izo9] 'l'lie Supreure Court's jurisdiction is also Iimited in tirne-spon. A petition

contesting the election of a Plesident does not set oft an operl-ended course of
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litigation without time-frames. The applicable time-frame, within which any

challenge to the election must be filed, serv'ed, heard and determined, is

prescribed under the Constitution. Article t4o(r) and (e) of the Constitution

provide as follows:

"(r) A person tnau file a petition in the Supreme Court to
challenge the election of the President-elect toithin seuen day.s

afiet' the date oJ the declaration of the results of the
Presid.en tirr I election.

[zto] Appllng the foregoing provision. and in exercise of powers conferred

by Article t63(8) of the Constitution and Section 3r of the Supreme Court Act,

2or1 the Court has recently made and published the Supretne Court
(Presidential Election Petition) Rules, zot3. These Rules constittrte the

Court's detailed norms for operationalising the terms of Article r4o of thc

Con stitution.

[zrt] 'Ihe fourteen-day limit within which the Court must hear and determine

a Presidential election petition, starts counting imnrediately upon filing. Bv

Rule 7, the Petitioner has a period of three days within which to serve the

Respondent, after filing. Rule 8 allows the Respondent three days within
which to file a response, following the service. Rule 9 provides for a pre-trial

conference, nine days from the date of filing the petition. The Court, thus, has

three days within which to examine the pleadings, before the pre-trial
conference takes place.
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[zrz] It is our perception that an intending Petitioner will utilize the seven-

day window given by the Constitution, following the declaration of election-

outcorne, to prepare the pleadings. Likewise, a Respondent will utilize the

three days afforded by the Rules, to lodge a response to the Petitioner's

allegations.

[zr3] The purpose of the pre-trial cont'erence is set out in Rule 10: this is a

preparatory forum to lay the ground rules tbr the expeditious, /oir and

efficient dtsposal of the petition. The pre-trial conference enables the Court,

upon hearing the parties and, if need be, on its own motion, to make

appropriate orders and give directions for ensuring fair determination of the

dispute. By Rule ro(r)(f), the Court is empowered to give preparatory

directions tcruching on the scheme of eutdence: the tiling and service of any

further affidavits, or the calling of some particular kind of evidence. The

issuance of such directions is attuned to the constitutional imperatives of the

tbrthconring proceedings: fficiency, expedition, fairness, finality. By Rule rr,

the Court "sha/l uithin two days of the pre-trial conference comntence the

hearing of tlrc petition."

Iz14] 'l'he requirements of such a disciplined trial-tramework tirlly justities

tlre unlirrrited exercise of the Cburt's discretion in nraking orders that shape

the course of the pr<.rceedings.'I'hus, in the instant case, the Court did dismiss

two applications, in Rulings made during the pre-trial conf'erence' One of

these wls tbr an ordel of production of certain documents; the other was in

respect of a "Notice to Produce" a marked voter register tbund at the

numerous polling stations right across the country. The Court also made an

order to exclude from the proceedings a "firrther aftidavit" which had just

been t'iled by the r't Petitioner; tlte said affidavit sought to introduce new

nratcrial well atier the tiling of the petition.
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[zt6] The primary.iustification for the rejection of the "further affidavit" lies
in the requirements of the disciplined trial proccss req.ired uncler the
constitution. The court, besides, had taken into account all the relevant
circnmstances. were the court to admit the new evidence, then ends ofjustice
would demand that the Respondents be granted reasonable time to file a

response to the "further affidavit". The Respondents urged that they needed

the same length of time it had taken the r.r petitioner to file the "further
affidavit," to make a response - six days as from zTrh March, zor3. Even had
the court granted only half that time, thc main hearing of the petition would
not have started before 3oth March, zot3: and the suprerlc court rvoLrld,

consequently, have failed to hear and deterrnine the petition within 14 days as

required by the constitution. Allowing the "further affidavit" would have led
to consequences not only subverting the constitution itself, but most
significantly, precipitating a crisis in the operations of the Executive Branch.
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[zt5] The reasons for the Court's decision to disallow such new matter are set

out in the Ruling, as delivered and signed. The znd Respondent had declared

the results of the Presidential election on gth March, zor3. By Article r4o of
the Constitution. any intending petitioner had up to seuen rlay.s to prepare

and file the petition. The 1.t Petitioner elected to file his petition on t6th
March, zotg and, thenceforth, the fourteen-day period for the hearing and

concltrsion of the proceedings, started mnning. Yet, six days later, on 2yt.t
March, zor3, iust two days before the pre-trial co.f'crcnce, the r.r pctitioner

filed the "further affidavit" in question. It emergcd as a fact, that thc further
affidavit, as the Respondents averred, was attempting to introduce neu
tnatter into the original petition - by way of averments. The merits of this
belated move were canvassed at the pre-trial conference on 25th March, zor3:
and the Court ruled on this question on 26rh March, zor3, excluding the
"further affidavit. "



Izr7] Ihe rigid time-ti'arne tbr the resolution of Presidential-election disputes

w,as not, in our opinion, conceived in vain at the time of the constitution-

nraking process. From the terms of Article l4o of the Constitution, it is clear

thate.rpedition is of the essence, in determining petitions relating to

Presidential elections. As the electoral process had, in this case, led to the

declaration of a winner, but one who could not assume office pending the

determir.ration of the petition, the protracted holding-on of a President-elect,

as well as a retiring President, would, in our opinion, present a state of

anticipation and uncertainty rvhich would not serve the public interest.

lixpedition in the resolution of the dispute was all-important: if the Court

afllrmeci the election of the President-elect, then the transition process rvould

be responsibly accomplished; and if the Court annulled the election, the

clectorate would pacitically attune itselfto the setting tbr fresh election - to be

held within sixty days.

[zr8l Notwithstanding such considerations of merit, which led the Court to

exclutle belatedly-in troduced papers, counsel argued on the basis of Article

rSq(zXd) of the Constitution, rvhich thus provides:

"Irr cxercisirrg jtrrliciul <ntthority, the court.s utul lribunuls

shull be guicted by thc follotoing prirrciples -

(cl)justice shull be adrnirristered tc,ithoul un<lue regurd to

procecluro.l technico Iities.... "

.fhe essence of that provision is that a Court of law should not allow the

prescriptions of procedttre and fbrm to trump the primary object, of

dispensing substantive justice to the parties. 'I'his principlc of merit, however,

in our opinion, bears no meaning cast-in-stone and which suits all situations

of dispute resolution. On the contrary, the Court as an agency of the processes
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ofjustice, is called upon to appreciate all the relevant circumstances and the

requirements of a particular case, and conscientiously deternr.ine the best

course. The ti me-lirres for the lodgement of eviclence, in a case such as this, the

scheme of which is well laid-out in the Constitution, were in our vien', most

material to the opportunity to accord the parties a fair hearing, and to dispose

of the grievances in a judicial manner. Moreover, the Constitution, for
purposes of interpretation, must be read as one u'hole: and in this regard, the

terms of Article r59(z)(d) are not to be held to apply in a manner that ousts

the provisions of Articlc 14o, as regards the fourteen-day limit within which

a petition challenging thc election of a president is to be heard and

determined.

(tu ) Judicial Restraint

[zr9] Learned counsel, Mr. Ahmednasir Abdullahi has called for the adoption

of restraint by the court, in this Presid en tial-election matter. He urges that
the facts and special circumstances of this case require restraint, in the
judicial approach.

[zzo] Counsel proceeded from the following foundation of fact: the

Presidential election took place in a context of perfect peace; as many as 86%

of the electorate - a high turnout by any standards - did vote; no case of loss

of life in the course of the election was reported. So, the will of the electorate,

by which the 3.,r Respondent was entmsted w.ith the presidential mandate,

ought to be upheld.

[zzr] In such conditions, Mr. Abdullahi urged, the Court should in principle

desist from intervention, but should instead aftrrm the principle of restraint.
Learned counsel subnritted that Kenya is at a sensitivc stage of establishing
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the institutions of denrocracy and co nstitutio nalism, and that this requires a

certain degree of public confidence which, tbr the judicial process, is a

treasure, that can only be nurtured through restraint, where the electoral will

has been made known.

[zzz] Counsel r'ecalled, as a con)parative perspective, that judicial restraint

had sinrilarly been urged in the American case, Bush u. Al Gore 531 U.S.

(zooo), in aid of the argument that even though the Supreme Court has

jurisdiction to invalidate a Presidential election by virtue of Article r4o of the

Constitr.rtion, restraint was paramount. For, the issues involved are essentially

political in nature. Counsel invoked the follou'ing passage in the American

case:

"None co'e rnore cortscious oJ the uital lirrrits on jutlicirrl

uuthoritll thun arc the rne,ribers of this Court, urt d none stanul

ttore in lrtbrtiroti<tn of the Constitution's de.sign to leaue the

"^elecliorr oJ tlrc Presidetd to the people...and to the political

sphere, I4'hen contetuling parties inuoke tlrc process of the

courts, hotoeuer, it becorne.s our rrnsougllf responsibility to

rcs<rlue the fe<Ierul arrd constitulionnl issue.s which the iudicial
systerrr has beenforce<l lo confrortt."

[zz3] To the same eft'ect, learned counsel cited the South African case,

Minister of Heulth u. 'l'realrnent Action Cannpuigtt 2oo2 (5) SA 721

(CC), in which it rvas thus held:

"C<rrrrls nre ill-suitetl t<t udjtttlicate u;ron is.sues tohet'e court

orders coukl huue ntultiple .sociol and ecorrotrtic consequence-s

Jor the ctrrrrrrrunity. 'l'he Constituliort contentplules ralher a

restrsined a n<l Jocused role fot' the courts, namelg , to require

the state to tcrlce me<rsures to meet its constiturionol



obligation.s and to .subject the reasonablene.s.s o! these
nrecsures to cuqluation.Such <leterzninalion of reasonablencss
nray in fact haue budgletary implic<rlion.s....In tfti.s ruaU thc
judicial, Iegi.slatiuc o,nd. executiue ;function.s achieue
appropriatc con.slifrrtiona I hala nce."

lzz$ It was counsel's argument that, by such rcstraint, the Court would be

contributing to national stability by preserving its "political capital" for those

rare occasions when, as history unfolds, it may become appropriate to deploy

it. And so, for day-to-day situations, the Supreme Court ought to limit the
"number of major principled interventions" it can make [sce A.M. Bickel in
Haruard Lano Reuieu, Vol. 75 (196r), pp.4o,7il.

[zz5] In agreement with the foregoing line of reasoning, learned counsel Mr.

Ngatia, for the q.d Respondent, submitted that: "what is before the Court is a

political contest"; "for all politicians, thcir business is to offer themselves for
elections; that of IEBC is to conduct elections; that of the people is to decide."

Counsel submitted that in an electoral contest such as the instant one, ,'the

Court should have a very limited role."

lzz6l In this inaugural Supreme Court rvhich is barely two years old, ancl

which is at the centre of the governance processes established rrnder the

Constitution of Kenya, 20lo, it is the.first tirne the ,Judges are called upon to
declare their perception of their role in a fundamentally political-cum-

constitutional process. It is particularly significant that the organ which is the

subject of dispute is the most crrrcial agency of the Executive Branch, namelv

the Presidency. The new constitution rvill not be ftrlly operational, without the

Presidential office being duly filled, as provided by thc constitution and the

ordinary law.
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[zz7) Bttt the Constitution not only represents a special and historic compact

unong thepeople; it expressly declares all porvers of governance to emanate

from the peopLe, and to be fbr service to the people. Article I of the

Constitution thus provides:

"(t) AII souereign pou)er belongs to the people oJ Kenyo uncl

sholl be exercised orrly in ucaord.unce toith this Constitution.

"(z) T'he people may exercise their souereign powel" <litectlg or

throug h their d.emocraticallg e lectecl representatirses. "

[zz8] What is now belbre the Cotrrt is a case in which the people, as makers

and main beneficiaries of the Constitution, have employed the prescribed

n.rachinery, and cast their votes, in exercise of their political will to elect the

leading member of the Executive IJranch'

[zz9] What principle ought to guide this Court in its attempts to resolve the

electoral question?

Iz3o] Without as yet deciding tlte main qttestion in the contest, we express

the opinion that, in the special circttmstances of this case, an insightful

judicial apploach is essential. "fhere may be an unlimited number of ways in

which such an approach is to guide the Court. But the fundamental one, in our

opiniorr, is Jidetity to tlrc tenns of the Constitufron, and of such other law as

objectively retlects the intent artd ptu'pose oJ tlrc Constitutiort.

(u) 'l'echnology in Kenya's Electoral Process

[z3r] 'fhe main Petition belbre tliis Court is fbunded, signiticantly, on the

contention that the Petitioner 
"vas 

prejudiced by an inconsistent application of
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electronic devices and, in particular, by IEBC's abandonment of such

technology ancl resort to the manual electoral procedure. While there is

sufficient evidence to guide the Court in this matter, it is apposite to set out

relevant principles on the application of electronic technology in elections.

[233] We take judicial notice that, as with all technologies, so it is with

electoral technology: it is rarely perfect, and those emplolng it must remain

open to the coming of new and improved technologies. Analogy may be dran'n

w'ith the traditional refereeing methods in foothall rvhich. as thcir dcfects

became apparent, were not altogether abandoncd, but w,cre complemented

with television-monitoring, which enabled watchers to detect errors in the

pitch which had occurred too fast for the referees and linesmen and

lineswomen to notice.

lzgq)In the instant case, there is cr.idence that the EVID and RTS technologies

were used in the clectoral process at the beginning, but they later stalled and

crashed. Different reasons explain this failr.rre but, by the depos.itions of
Dismus Ong'ondi, the failure mainly arose from thc nrisunderstandings and

sqrrabbles among IEBC members during the procttentetTt ploce.s.s -
sqrrabbles which occasioned the failw.e to d-ssess the htegrtnl of the

technologtes in gtood hnre.It is, indeed, Iikely that the acquisition process was
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[z3e] Failure of technology is relied upon by the Petitioners, on the footing

that it disrupted the transmission of election results, and so, these results

ceased to be in keeping with the secure standards required by law,. The

Petitioners contend that section 39 of the Elcctions Act, 2011 as read with

Regulation 8z of the Elections (General) Regulations, 2o12 creates a

mandatory obligation to prouide for the electronic transmtssion of the

re.su1f.s.



rnarkcd bl'competing iltterests involving inrpropriety, or evell criminality: and

we recontrnend that this matter be entrusted to the releuant State

ogencA, for further inuestigation o,ncl possible prosecution oJ

suspects.

[235] But as regards the integrity of the election itself, what lan{ul course

could IEBC have taken after the transn'rission technology failed? There was no

option, in our opinion, but to reuert to the manual electoraL sustem, as was

done.

[237] Irrom case law, and from Kenya's electoral history, it is apparent that

electronic technology has not provided perf'ect solutions. Such technology has

been inherently undependable, and its adoption and application has been only

increntental, over time. It is not surprising that the applicable law has

entrusted a discretion to IEBC, on the application of such technology as may

be fbund appropliate. Since such technology has not yet achieved a level of

reliability. it cannot as yet be considered a permanent or irreversible

lbundati<-rn tbr the conduct of the electoral process. This negntes the

Petitioner's cotTtentiotT that, in the instant case, fryustice, or illegnlity h the

condrrct of electiort tootLld result, tf IEBC did not ansistently ernploy

electrctnit' teclntology. It tbllows that the Petitioner's case, insoi'ar as it

u6

[zg6] We note frour the evidence that the said manual system, though it did

serYe as a vital tall-back position, has itself a major weakness h'hich IH,BC has

a public duty to set right. 'l'he ultirnate safeguard for the voter registration

process, namely "the Green Book", has data that is not backed-up, just in case

of a tlre, or other like calamity. We signal this as an urgent item of the

agentia of the IDIIC, o.nd recornrnentl appropriate rerlressiue

uctiort.



attributes nullity to the Presidential election on grounds of failed technological

devices, is not srrstainable.

(ui) ln.stihrhonol Independence, Discharqe of pultLic

Responsibi/i47, and Exercise of Dtscretion

[zg8] A major element in the Petitioner's case turns on the Constitution's
conferment upon IEBC of in.stitutfon al irdependence, as a basis for the
discharge of its public, electoral responsibility. Hou,ought the responsihility
to be exerciscd, and what is the role of di.scretion in this?

[239] The Petitioners impugn the manner in which IEBC conducteci the

talllng of votes at the National Talllng Centre, and in particular, the fact that
the Commission had, at some stage, restricted tlrc operations of political partv

agents during the talllng. The r"t and znd Respondents cdmitted having

imposed certain limitations on the said agents, but averred that such action

was taken in exercise of essential discretion. These Respondents aver that,
sometime in the cvening of 5th March, zor3, the political party agents inside

the tallying hall became rowdy and quarrclsome, a,d engaged IEBC staff in
paralyzing confrontations. IEBC responded to the mischief by taking the

decision to relocate the party- agents to a boardroom in the auditorium at the

National Talllng Centre, *'here they rvere regularly s,pplied with the forms

and documents necessary for the verification of vote-tallies.

[z4o] Was this a lanful exercise of discretion by IEBC? Did such exercise of
discretion vitiate the quality of talllng, and of the electoral process, so as to
lead to the conclusion that the electoral process was not Iau.fully conducted?

[z4t] The Constit,tion, by Article rS8(g)(c), takes cognizance of the fact that
the counting of votes takes place at the polling stations. after rvhich IEBC
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tallies, verit'ies and declares the results' On this basis, it is clear that IEBC hos

the mandate to count, tally and verify the voting results' However, Regulation

8s(rXe) of the Elections (General) Regulations, zorz allows political party

ag,ents to be presettt at the Tallying Centre.

[z4z] What is the legal and public standing of the party aBents at the National

'tallying Centre? In our opiuion, it is all about the public percepfion, and

legitimacy, u'hich are of the essence in a distinctly political process such as a

Presi<lential election. IEBC is expected to operate transparently, without

retreating tiom the public forum of visibility, and without disengaging from

the stakeholders of the electoral process. However, as there is no sharp

definition of the mode of such engagement, IEBC is to be guided by the

"rrafionnl ualues utd principles of gouernance" declared in the Constitution,

namely "good gouerrwnce, tntegrtty, transparency and accountabiltty"

[Article to(z)(c)].

lz+d Such values, in the cotttext of a large-scale exercise such as the

Presidential election, will operate optimally only in conditions of good

order,peace and securifgr; and it is in the first place the responsibility of the

machinery of IEBC to ensure that such conditions prevail. Discrehon is of the

essence, in the cxelcise of such responsibility: and it tbllows, as the basic

evidcnce of the state of affairs at the National Tallying Centre was not

contested, that IEBC, indeed, had on obligation to resolve any kind of impasse

aftlicting the tallying of P residential-election votes.

[z+q] This Coult has had occasion, in the past, to pronounce itself on the

proper lirnctioning of the various independent cornmissions and agencies

established under the Constitution. The following two passages in the Court's
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Rtrling, from fnthe Matter of the Interirn Independent Electoral
Commission, Sup. Ct. Const. Application No. z of zort, are apposite:

"[It is] a ntatter [o;fl ruhich u,e take judicial notice, thqt the
real purpose of the 'independcnce clou.se' with regyard to

[the] Commi.ssions o'nd indepettclent olfices e.stobli.shed

under the Con.str(utiorr. uro.s lo proui<le a safcguat cl

ngnirrsl unclue inlerference u:ith .srrcft Comrnis.sion.s or
offecs by othcr persons, ot other in.srilution.s of
qouerttnent."

ii. "[While] bcaringl in mind that the uoriorr.s Commi.ssion.s

and. inclependent olfices orc required to function free oJ
.subjeclion to 'direction or control h11 <tny persort or
ettthority', rue hold thol lfti.s expres.sfon is kt be crccorded
it.s orrlinarg arrrl notrrrol nteaning crrd it rnecrr s thot the
Comrrri.s.sion.s and indepertdenl o.[Jices, irr carnTirro orrt
thcir fi.orctions, are not to take or.<lers or in.struction.s..76.onr

organs or persons oul.side thcir amhit,"

[245] From the principles we have set out, and from lhe euidence on record,

we are able to dispose of the issrre regarding the talluing of uotes at the

Nohonol Tallytng Centre. We must come to the conclusion that talllng was

indeed conducted in accordance with the lau, and the relocation of political
party agents did not undermine the credibility of the tallying, nor provide a

basis for annulling the outcome of the presidential election.

lzq6l A related claim by the Petitioner is that there were instances in which
the vote-tallying operation inflated the 3'd Respondent's votes. while deflating
the Petitioner's. What is offered as proof of this assertion is only the
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appt.elrcnsiotl that the initial electronic vote-trans mission had maintained a

suspect, steady ctift'erential between the two sets of tallies - and that this

suggested manipulation and impropriety on the part of IEBC. The Petitioner,

besides, sought to introduce belatedly, during the submissions, certain

infbrmation suggesting misnratches between the contents of Forms 34 and 36

used at the National Tallying Centre. Hardly any matter of signitlcance, at this

stage, came before the Court such as would alter the thrust of the overall

evidence and the subntissions on law; and we must hold that no clnLlerrye to

the tctllying process has been nrade such as to lead to an order of annulment.

(uii) 'l-he Voter Registet': Accuracy, Credibiltty, Vetifiability -
arrl ln'tplicattons for Validity of Electiort

[z+Z] This Court will not, as already stated, make such orders or grant such

relief's as would have the eft'ect of precipitating conflicts between its

jurisdiction and that of other Courts. However, as regards elections that run

on cornmon voter rolls and comnron management settings, the Court may

inqr.rire into any allegations of voter-registlation malpractices, where such are

said to afJ'ect the ualidity oJ' a Ptesidential electiott. Such, indeed, are the

allegations by the r.r Petitioner, regarding the credibility of the voter register

that rvas used drrring the elections crf 4tl' March, zor3.

Iz+8] The 1st 1nd 2nd Petitioners' cases turn on the validity or invalidity ofthe

"Principal Register of Voters." The point was taken up in evidence, and was

substantially canvassed in the subrnissions. What is the "Principal Register of

Voters"'/ In the tight of the provisions of the Cor.rstitution [Articles gB(3) and

831 and of the Elections Act, 2011 lsections 2, 3, 4], and of the evidence

adduced in Court, we n'lust conclude that such a register is not o single

clocuntent, but is an amalgam of several parts prepared to cater for divers
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groups of electors. The number of parts of a register and the diversity of

electors for whom it is prepared, is dictated by law, and the prevailing

demographic circumstances of the country's population. The register can also

take several forms, as contemplated by Section z of the Elcctions Act,

which stipulates that such a register "inciudes a register compi.led

electronically."

[zSo] It is plain to the Court that the argument of the Petitioners that the

Presidential elections of 4th March, zot3 could only have been based on the

BVR elernent of the Principal Register of Voters, is not tenable; nor is it
tenable to contend that the BVR Register all by itself, was the Principal

Register of Voters.

[z5t] To guarantee the credibility of the voter rcgister', thc agency entnrstcd

with responsibilify (IEBC) for voter registration must ensurc as follorvs:

(a) all those who turn out to regtster are qualified to be regtstered,

in accordance uith the constfhrtionol and legal requirements;

(b) all those uho turn out to register are actually registered

and their particulars accurately capno,ed;

(c) the administratiDe attangements put ir lace to facilitate
the registration process are sitnple, transparent and

9t

[e49] The multiplicity of registers is a reality of Kenya's voter registration

system which is recognized in iau and widely acknowledged in practice. The

register once developed and finalized, is disaggregated and dispersed to

various electoral units, to facilitate the process of voting. Such units include

the polling stations, the wards, the constituencies, the counties, and even the

Diaspora voting centres.



(lccessib/e,'

(d) the public and polittcaL actors are kept irdornrcd of the

uorious steps irt the regtster-preparatton process,'

(e) the resultant regtster is uertfiable.

[z5z] We are inclined to accept the explanations given by the 1"t and 2ud

Respondents, ofthe nrode of conrpilation ofthe voters'roll. The depositions of

the zud Respondent and of I mmaculate Kassait, and especially when taken

alongside the submissions of learned counsel, Mr. Nyamodi, have conveyed a

credible account on the manner in which the voters' register used in the 4th

March, 2013 Presidential election, was prepared. Tbe legal burden of showitg

that the voters' register as compiled and used, rvas in any way in breach of the

law, or compromised the voters' electoral rights, rvas not, in our opinion,

discharged by the Petitioners.

[zS3] An intriguing point about the integrity of the voters' register was as

regards a "special Register". rvhich shows diff'erent numbers of voters at

dift'erent times (3r,3r8 at one remove, and 36,236 at another remove). It was

deponed in the alfidavit of Winifred Guchu, that the "Special Register" had

been created to provide for persons whose features could not be captured by

the IIVR devicc. Counsel fbr the l't Petitioner had urged that the "Special

Register" was not only irregular iu character, but that it had been used

exclusively in the stronghold voting areas of the 3'd Respondent. 'l'his serious

allegation, which could well taint the credibility of the election, was stoutly

contested by learned counsel, M/s. Nyaoga, Nyamodi and Nani for the r't and

3,'i Respondents who relied on the afidavit evidence of Dismus Ong'ondi and

Immaculate Kassait.
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[zSCl On the basis of the evidence on record, and of the merits of the
submissions by counsel, we find no mystery about the ,,Special 

Register,,,
which was indeed used throughout the cor.rntry, in diverse erectorar areas. we
also found no proof that the speciar Register serued any improper cause, in
favour of any of the candidates.

[zss] It was urged for the r"t petitioner, that the 1st and 2nd Rcsponaents ha.
compiled the "Green Book" which rvas not provi,ed for in the raw - and thatthe Green Book undermined both the crecribility and the legarity of the
registration process' In our finding, frorn the evidence, the ,.Green 

Book,,,
though not provided for in law, is a primary document that was useci by the 1st
Respondent to originate the primary register of voters, which later evolvedinto a Provisionar Register, and then a Finar principal Register. It is not
apparent to us that such an original record, the ,,Green 

Book,,,employed by
IEBC, required to be provided for by larv.

[zs6] The .t petitioner arso cited variations in the numbers of registered
voters' as a factor of iregarity in the contruct of the presidentiar erection.
Learned counser, Mr. oraro s,bmitted that at the close of the register on r'rh
December, 2o12 the total number of registered voters was 14,333,339; but thatat the time of gazettement, the number was shown as 14,352,455. We havs,
however' fo,nd no ma-ior anomaries between the totar number of registered
voters and the totar tari, in the aecraration of presi cren tiar-erection res.rts
made by the znd Respondent on 9th March, zor3. Although, as we find, thercwere many irregularities in the clata and
registration process, these were not so substa
the electoral process; and besides, no credibl

intbrm ation -captu re during the
ntial as to affect the credibility of
e evidence rvas adduced to show
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[257] These fin<Iings lead us to the conclusion that the voter registration

process was, on the whole, transparent' accurate' and veritiable; and the voter

legister compiled tiom this process did serve to facilitate the conduct of free'

tair and transParent elections'

(uiii) TheQuestion of " Rejected Votes"

[zSB] I'-rom the submissions of counsel' it emerged that "rejected votes" are

marked ballot papers that tail to comply with the approved marking format' or

in some way infringe the prescribed vote-casting standards' Such votes' at the

time of counting, are not tallied to the advantage of any candidate' but are

accumulated separately and nurnbered in the category of "rejected votes"'

[zSg] Yet, by Article 138(4) of the Constitution it is provided:

"A cat'tdirlate shall be cleclated elected as President if the

candidate t'eceu)es -

(a)more than halJ- of rLll the uotes cast in the elecnon; and

(b)at least twenty-fiue per cent of the uotes cost in each of

more than hatf of the counties"'

that such irregularities were premeditated and introduced by the r't

Responclent, for the purpose of causing prejudice to any particular candidate'

[z6o]Whatare..crlltheuotescttst,2Dotlreseincludeeventhe..rejected
votes", which, of cottrse, were cast? Or are they limited to the properly-

markecl ballots which tigured in the vote-tally for the individual candidates?
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[z6t] The expression "all the votes cast," presents a problem of

interpretation - because the Court has to considel the prevailing position

under the earlier instrument, the Constitution of Kenya, t969. The

corresponding provision in that Constitution provided as follows fSection 5
(s)(e)l:

"the candidate for President who receiues a lJreater

rutmber of ualid uotes cast tn the presidential election

than arLy othercandidate who, in adclition, recetues a

nrinirnum of twenty-fiue per cent of the uotes cast in at

Ieast -fitte of the eioht prouince.s shall be declared to be

elected as President".

[z6z] Is it intended, in the Constitution of Kenya, 2o1o that the

expression "more than half of all the votes cast" should rnean, literally, all
theballot papers that were marked and cast into the ballot box? Or should

it mean only all the valid votes that were cast, and were counted tn fauour of
one candidate or onother?

[263] This question became contentious bccause the qrdPetit oner raised it;but

other parties then latched on to it. Counsel for the 3.i Respondent contested

all expansive interpretation of the phrase "all the votes cast," on the basis that

his client would be the loser, while the Petitioner would gain. It u,as significant

to the 3'a Respondent for the reason, as he believed, that if all the "reiected

votes" were included in thc computation of vote-tally percentages, then it
would raise the t.tPetitioner's percentage-tall1, towards the 50% mark, and

lower his own tally to a figure below 5o% - the direct effect bcing that the

Corrrt would have to order a nm-off electton between the two leading

candidates. Not surprisingly, a Petitioner in Petition No. 3 of zor3 had moved
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the Court not orrly to exclude the "rejected votes" in the Presidential-election

tally, but to go firrther and, on that basis, order a re-calculation and re-tally

of the uotes properly attributable to each of tlrc candtdates. His hopes were

that the Court would, in this r'r'ay, reach a finding that the 3'd Respondent's

percentage vote-tally was signiticantly above 5o%. We have already held,

however, that such a process of re-tallying of votes, re-computing and re-

assignment of value, lalls beyond the election-contest mandate of this Court,

and is excluded by the "rule of remoteness".

[26+] 'Ihe Petitioners in Petition No. 3 of zor3 argued their case on the basis

of the Elections (General) Regulations, 2<112 - Regulations 7r, 73, 77

and 78. They urged that these Regulations draw a distinction between the

words "ballot", and "vote", even though these were sometimes used

interchangeably. Cotrnsel urged that the terms "ballot" and "ballot paper"

describe the paper containing the names of the candidates in relation to which

the voter expresses a pref'erence through the uote - so that the "vote" is a

ballot paper that has been rnorked to show a preferettce. On the basis of

Regulation 78(z), learned counsel, Mr. Regeru, urged that a "rejected ballot

paper" is null and void: and so, all rejected ballots shou/d not giue fhe basis

fot deternining tlrc ru mer of un electiorl, at any stage whatsoever.

[z6S] The Petitioners in Petition No. 3 of zor3 relied on the terms of the

[,lections Act, 2tl1r; these detlne ballot paper as -

"[a] puper userl ao recor<l the choiae tnl:de by a uoter r:rul

shall btclude <rn eleclronlc uersion oJ'u bullol paper or its
cquiualent for the purposes oJ'uoting."
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therefore, a misnonter: what the law contemplates is a ,,re.jected 
ballot paper,,,

and not a "rejected vote,'; a ballot paper once rejected, or declared void by law,
is incapable of expressing any preference for, or against a candidate. on this
account, it was ,rged, invalid ballot papers cannot be introd,ced into the
percentage-vote tallying process.

[266] Learned counser for the petitioners in petition No. 3 0f zor3 introduced
the comparative judicial practice in erectoral matters, in support of their case.
They invoked the seychelles case, popula r Dernocratic Mouernent v,Electoral Commission,Const. Case No. 16 of zorr which had come up
before the Constitutional Court; and Burhan, J heltl that:

"rejected bauot papers are not to be countecr as
'uotes'; and thcrefore the tenn.trotes co.sl, c.,nnot .,nd
ttsill not include ,rejected, ballot papers.,,

[267] The tsr and 2nd Respondents, answer was that, in using the ,,rejected
votes" in the calcuration of th reshord-percentages in the presidentiar erection
vote-tally, they had acted in good faith, in partic,rar as the relevant provisions
of the Constitution (Articles g6(b) and l3B(4)) did not expressly provide that"rejected votes" shourd not be counted or considcred in the computation ofpercentages as envisaged.

[z68] conceding that there is an uncertainty as to the effect of the expression
"all the votes cast" in Article i3B(4) of the constitution, the lstand 2nd
Respondents called upon this Court to provide a gttidingl interpretation.

[e69] one rine of submissions made in court is that the expression .,a, votes
cast", as used in Article r3B(4) of the Constitution as read together with the
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Elections Act, 2011 and the Elections (General) Regulations' 2012 requrres a

broad, purposiue irterpretotion in the context of constitutional principles;

and that this will lead to the exclusion of "rejected votes" in the computation

of the percentage-vote requirement'

[z7o] There is a contrasting line of submission by the 4tr'and 5th Petitioners:

tlratArticlergS(+)oftheCorrstitutionentailsnoambiguity,andthataliteral

interpretation is to be pret'erred; and the consequence is an inclusion of the

..rejected votes,, in the computation of the winning percentage-threshold.

[z7r] Neither the Constitution nor the Elections Act' 2011 deflnes the term

"rejected votes". The E'lections (General) Regulations' zorz' while providing

tbr the "spoilt ballot paper" ancl the "disputed vote"' does not define the term

"rejected vote": but it sets out tlte criteria upon which a ballot may be

"rejected"; and although a Regulation bears the rubric "rejected ballot papers"

in the marginal note, its provisions only indicate the circumstances in which a

vote becomes invalid'

[z7z] The iuterpt'etation section of the Elections Act states that 'ballot paper'

"rneatts a paper used to record the choice nrade by a voter and shall include an

electronic version of a ballot paper or its equivalent for purposes of electronic

voting". The Elections (General) Regulations' 2012 detrnes 'rejected ballot

paper' as a ballot paper rejected in accordance with Regulations 77 and 78'

[273] Regulat ion 77 o'i the Elections (General) Regulations' zorz which

relates to the rejection of ballot papers' thus provides:

"(1) At the countittg ol uotes at Qn

palper -

9B
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(a) which does not hear the .securitg .features
detertn ined by t he C otnmi.s.siorr,.

(b) on tuhich uotes ore rnurked, or o'ppears to be

tnarked sgloin.st the names of, more thon
one conclidrrte;

(c) ott ruhich anything i.s urrilterr or so marketl
as to be uncertoin for tlthom lhc uote ho.s

been cost;

(d) rrrlrich bear'.s o .seriol nuntber different Jront
the serial rrrrmber of the respectit,e polling
.stotion and which cannol be trerifiecl frorn the
counterfoil oJ ballot papers used at thal
polltng stotion; or

(e) i.s unmarlced, .sholl... be ooid rrnd sftoII not bc

counted."

lzTl The expression "rejected ballot paper" mav bc considered alongsidc

"spoilt ballot paper" which is provided for in Rcgulation 7r:

"A uoler rtrho has inacluertently <Iealt rt'ith hi.s or her
ballot paper fn such a fitrrnner thot it cannot bc
conueniently u.sed o.s a bollot paper tna!!, on deliueringl
it to the presiding officer ancl prouing to the
.soti.lfaction of such olficcr the.fact ol the inaduertence,
obtoin rrnolher ballot paper in the place oJ the ballot
Iroper .so deliuered ancl lhc spoilt paper shall be

irnmecliately cancelled rl.ncl the counterfoil thercof
marked accordingly."
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[275] The law, thus, is clear: the "spoilt ballot paper" will not find its way

into a ballot box - and so, it does ttot couttt as a uote.

[276] Regulation 78 provides for yet another category of votes, known as the

"disputed vote". It is thus provided [Reg. Z8(z)]:

"'|he prestding oficer sh<rlI m<rrlc euery bullot paper

c<rurrterl lrul u;fto.se ualidity h<rs beerr disputed or
questioned by a candidule or un agent with the word

'clisputetl'but such ballot paper shall be treated ss

uolid lor the purpose oJ the d.eclurution of election

results ut the pollittg stution. "

lzZil 'lhe comparative experience shows that different countries refer to

votes cast by dffirent ternts, and assign drjfering cotsequences to the

contrasting categories of votes. In countries such as Ghana, Cyprus and

portugal, the winner in an election is determined only by the ualid Dotes cast.

Uncler the Constitution of Seychelles, the broad term "votes cast", just as in

Kenya, has been adopted; and it became necessary for the Constitutional

Corrrt, in Popular Dernocrutic Mouement u. Electotal

Commission(supra) to hold upon a ltteral interpretation, that "votes cast"

included both spoilt uofes and valid votes. Objections were raised, and this

rnatter came before the Court of Appeal, which overturned the decision, and

held that the ternt "votes cast" must be construed to rnean only ualid uotes

cost.'l'he Court of Appeal remarked that, to count spoilt votes and ascribe to

thenr the quality of valid votes, is improper as it entails converting the "latent

l'ote" of the elector into a "patent vote" - and such an approach would render

meaningless the distinction between spoilt votes and valid votes.
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[278] The most striking example of a departure from the forcgoing line of

reasoning is found in the Constitution of Croatia, Article 95 of u,hich

provides that "the President shall be elected by a majority of all electors who

voted", thus in the talllng ofvotes, invalid votcs arc takcn into account.

[279] By Article Bz(d) of the Constitution of Kenya, Parliament is empowerecl

to enact legislation to provide for the conduct of elections and referenda, and

for the regulation and efficient supervision of elections. Parliament did enact

the Elections Act, 2o11 (Act No. z4 of zorr), rvhich confers upon IEBC

the porver to make regulations for thc conduct of elections. 'fhe Act (Section

toq(txp)) provides that IEBC may make Regulations to:

"prescribc the proccdure to be followed in the
counting of uotes and the circrrrn.slo nce.s in rtrhicft

uotes tlrrrlJ be rejected by a rcturning <tficer as being

inuaIid".

[z8o] The Regulations made by IEBC have no provision for "rejected votes",

though they provide for "rejected ballot papers", "spoilt ballot papers", and

"disputed votes". It is clear that "spoilt ballot papers" are those which arc not

placed in the ballot box, but are cancelled and replacedwhere necessary, by

the presiding officer at thc polling station. This differs frorn the "rejected

ballot papers" r.r'hich, although placed in the ballot-box, are subsequentlv

declared inualid, on account of certain factors specified in the election

regulations - such as fraud, duplicity of marking, and related shortfalls.

[z8t] No law and no Regulation brings out any distinction between "vote"

and "ballot paper", even though both the governing statute and its Regrrlations

have used these terms interchangeably. We have to drarv the inference that
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neither the Legislature, nor IEBC, had attached any significance to the

possibili4T of dtfferiry rneanings; which leads us to the conclusion that a

ballot paper nrarked and inserted into the ballot-box, has consistently been

perceived as a uote,' thus, the ballot paper marked and inserted into tl-re

ballot-box will be a ualid uote or a rejected uote, depending on the elector's

conrpliance with the applicable standards.

[z8z] Since, in principle, the compliant ballot paper, or the uote, counts in

fauour of the irtencled candidate, this is the uaLid uote; but the non-compliant

ballot paper, or vote, uill not cortnt in the tally oJ'any candidate; it is not only

rcjectetl, but is inuolid, and confers no electoral advantage upon any

candidate.

[283] In that sense, the rejected uote is uoid. This leads to the crucial

question in Petition No. 3: u.,hy sftould such (t uote, or ballot paper ruhich is

irrcctpable of confettng upon anA candtdate a nuntertcal aduantage, be

rnade the bcsfs o/ corttputing percentage accumulations oJ uotes, so as to

ascertain that one or the other candidate attained the threshold of 5o% + r -
and so such a candidate should be declared the outright winner of the

Plesidential election, and there should be no run-off election?

[28+] We can only ans\r'er such a logical question by adverting to the

Judiciary's mandate as specified in Article zSS(t) (d) of the Constitution: to

interprct the Constitution in o ntanner thot "cr.rntribirtes to good

gouerna nce".Beyond that,Afticle 259 requires an interpretation that:

"(a) prolnotes [the Consriturion'sJ purposes, uclues antl

lrrinci2les;
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"(b) c.duances the rule of la.rr- rrnd thc ltuman rights ctttcl
funclannental freecloms in the BilI qfRrghfs;

"(c) pernlrts the cleuelopment of tlrc |aw...,..,,

(q) more than half of ull uotes cast in the
election; antd

The instrument of imprementation of the above provisions is the supremeCourt Act, zo11 (Act No. 7 of zorr), which thus provides in Section 3:

"The object of this Act is to make fi.r'lther prouision uithrespect to the operation of the Supreme Court as a court o.,f
fi.nal judicial authoritg to, arnong other lhings _

(a) assert the supremcLc1 of the Constitutton rrnd the
souereigntg oJthe people of Kenga;

(b) prouide authorttatiue and impartial interpretation oJ
the Constitution;

(c) deuelop rich jurisprudence that respects Kenga\ history
ctnd trarlittons cLnd facilitate.s it.s sociol, economic anclpolitical groruth,...,,

[zB5] Taking into account the progressive character of the constitution, andin particular its decrared "nationar varues and principres of governance,,
[Article 10], we hereby render the interpretation that the provision of Articre138(4),

,,A candido.te shall be declared elected as president if
the candido,te receiues _
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(b) .rt least tuenty'fiue pet' cel,tt of the Dotes

cast in euch of mote

eounties" -

thcln hulf o;f the

(a) the candidqte, or tlte

nwnbet of uotes; and

candidates, ruho receiued the greatest

(b) the ccutdiclate, or the candidates, uho receiued the second gfeotest

nwnber oJ uotes'"

Iz8zl The expression "a fresh election" appears also in Article r+o(3)' which

rel'ers only to ucrlid uotes cast ' and does not include ballot papers' or votes'

cast but are later rejected tbr non-con-rpliance with the terms of the governing

larv and Regulations' We are' in this regard' gtrided by a prtrposive

approach, tbunded on the overall design and intent of the Constitution' We

respectfully agree, on this point' with the position taken by the Constitutional

Court of Seychelles in 'eopulcr Detnocrtthc Mouement u' Electoral

Comnrission (see para' 266' suplc)'

(tx) Possible Reliefs: A "Fresh Election?"

[286] The Attorney-General' as amicus curiae' invited the Court to give

directions on a line of relief declared by the Constitution' depending on the

tinding on merits' Article 138(5) of the Constitution stipulates that if after

the hearing of the Petition' the Court finds no candidate to have been duly

elected, "a ft'esh election shall be held within thirtg doys after the preuious

electionandittthatfreshelecttotttheonlycandidatesshallbe-

thus provides:
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"If the Suprente

inualid, a fresh
determinatiott."

Court determines tl.te election of tlrc president_elect to be
election shall be held uithin sixty dcrys a"fter the

As the phrase ,,fresh 
election,,,as used in Article 14cl(3), cloes not tally with itsapplication in Article rs*(z) and (g), thc amicus crtriaesought the Court,sanswer to the following question: .Does 

the ft.esh electio.t anticipated byArticle 140(3) mean an entirera netu prestdentiar erection (incrudi,g the,omination process), or does [it] mean a sim,ar election as that anticipated
ttnder Article t3*(d anct (D - with the same candiclates as in the earlierpoll?"

[zB8] Article r3B(+) provides that a candidate shail be crecrared erected if thecandidate receives: (a) more than harfofa, the votes cast in the election; and(b) at least z5o/o of the votes cast in each of more than harf of the co,nties.Article r3B(5) provides that if no candidatc is erected, a ft.esh erectiorshail beheld within 30 days forowing the previous erection, and in this later electionthe candidates shall be: (a) the candidate, or the candidates, who received thegreatest number of votes; and (b) the candiclate, or the candidates, whoreceived the second greatest number ofvotes. Articre r3B (6) provides that ifmore than one candidate receives the greatest number of votes, then Articrets,(s)G) sharl not appry and the only candidates in the fresh erection sha, bethose contemplateci in Article r38(5)(a). Article r3B(7) provides that thecandidate who receives the n"rost votes in the fresh erection sha, be decraredelected as president.

[z8q] It is clear that a fresh erectiort under Articre 140(3) is triggered by theinvalidation of the election of the declared president_elect, by the SupremeCourt, following a successful petition against s,ch election. Since such a f.esh
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election is buitt on the tbundations of the invalidated election' it can' in our

opinion, only involve candidates who participated in the original election' In

that case, there will be no basis tbr a fresh nomination of candidates tbr the

resultant electoral contest'

[z9o] Suppose, however' that the candidates' or a candidate who took part in

the original election, dies or abandons the electoral quest before the scheduled

date: then the provisions of Article 138(0 G) would become applicable' with

tiesh nominations ensuing'

[z9z] Such, indeed, is the situation in t]re instant case' lt lbllows that if this

Court should invalidate tl.re election of the 3'd and 4tr' Respondents' only the r"t

Petitioner woulci participate as a contestant in the "fresh election" against the

President-elect. And the candiclate who receives the most votes in the tiesh

election would be declared elected as President'

But suppose a successtirl petition challenging the President-elect were

by mrtte thort otte car-Ldidate who had participated in the original

[z9r] Barring the tbregoing scenario' does the "fresh election" contemplated

under Article 140(3) bear the same meaning as the one contemplated under

erticle r3B(5) and (7)? The answer depends on the nolure of the petition that

irworidated. the originar erectton. rf the petitioner was only one of the

candidates, and who hacl taken the second position in vote-tally to the

president-elect, then the "fresh election" will' in law' be confined to the

petitioner and the President-elect' And all the remaining candidates who did

not contest the election of the President-elect' will be assumed to have either

conceded clet-eat, or acquiesced in the results as declared by IEBC; and such

candidates may not participate in the "fresh election'"

Izss]
frled
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election. The only candidates in the fresh election, in such a case. in our

opinion, would be the petitioner'.s as well as the declared Prestdent-elect

whose election had been annulled.

lzgCl Suppose further, that the election of a declared President-elect is

annulled follow,ing the petition of a person who was not a candidatc in the

original election. In such a case, in our opinion, each of thc Presidential-

election candidates in the original election would be entitled to participate in

the "fresh election" - and no fresh nominations rvould be required.

K. I)I]TI'RMINA'I'ION OIT THI' PI.]TI'I'IONS

[295] The eutdence in the consolidated Petition has been laid out in detail,

and is the primary basis for disposing of the several prayers. The Court has

also considered various question.s of lau and of general con.sfinrtiono/

principle, upon which the Petitioners rely in their prayers. As such broacler

foundations to the cases concerned specific prayers, and as the relevant issues

were squarely canvassed by counsel, \.\,'e were able to make our findings, and

embody the same at various stages in this Judgrncnt.

[296] But, ultimately, the primary issue is the claim made by the Petitioners

in Petitions No. 4 and No. 5; and these resolve into the issue in Petition No. 5,

namely: Mnst the certificate o.f election as President-elect, tssued to tl"te 3nt

Respondent, be cancelled; and shou&/ an Order be made for a fr.esh

Prestdential electiott to take place in Kenya?

[e97] Thc evidence laid before the Court has to he considered on thc basis of
relevant principles of law. From the case law, it is clear that an alleged wrong
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in the electoral process cannot be rectified on the basis of the conventional

yaldsticks of ciuil or crintfrtol loru. In criminal law, proof must be "beyond

any reasonable doubt", as the liberties of the subject are at stake and, failing

absolute proof, an accused person must be set at liberty. By contrast, in civil

law, which is private matter between two individuals, a wrong only needs to be

provecl on a balance of probability.

[298] An alleged breach of an electoral law, which leads to a perceived loss by

a candidate, as in the Presidential election which has led to this Petition, takes

dift'elent considerations. 'l'he oftrce of President is the focal point of political

leadership, and theretbre, a critical constitutional o7j[ce. This oftice is one of

the main olhces rvhich, in a democratic system, are constituted strictly on the

basis of rnajoritarian expression. The whole national population has a clear

intercst in the occupancy of this ofice which, indeed, they themselves renew

ti'om tinre to tirne, through the popular vote.

[299] As a basic principle, it should not be tbr the Court to determine who

conres to occupy the Presidential office; save that this Court, as the ultimate

judicial lbrum, entrusted under the Supreme Court Act, 2011 (Act No.7 of

201r) with the obligation to "assert the supremacy ofthe Constitution and the

sovereignty of the people of Kenya" [s.S(a)], must soJ'eguo rd the electoral

process and ensure that individuals accede to power in the Presidential ofice,

only in cornpliance with the law regarding elections.

[goo] It fbllows that this Court must hold in reserve the authority, legitimacy

and readiness to pronounce on the validity of the occupancy of that office, if
there is any rnajor breach of the electoral law, as provided in the Constitution

and the governing law.
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[3ot] We take judicial notice that Kenva, thanks to the relentlessness of the

people's democratic struggles, has recently enacted for herself the current

Constitution, which assures for every citizen an opportunitl for personal

security and for self-actualization in a frec environment. The Judiciary in

general, and this Supreme Court in particular, has a central role in the

protection of that Constitution and in the realization of its fmits so these ntay

inure to all within our borders; and in the exercise of that role, we choose to

keep our latitude of judicial authority unclogged: so the Supreme Court may

be trusted to have a u,atchfirl eye over the play of the Constitution in the fullest

sense. Even as we think it right that this Court should not be a limiting factor

to the enjoyment of free political choices b.u.- the peoplc, rvc hold ourselves

ready to address and to resolve any grievances which flow from any breach of
the Constitution, and the laws in force under its umbrella.

[3oz] It is in this context that we have given careful consideration to the

special facts of the instant case. We have set out the facts in detail, so these

may show us how the grievances arose, and what electoral problem there has

been. We moved.suo motuto have a re-tallying of some of the data generated

in the Presid ential-election proceedings.

[3o3] We came to the conclusion that, by no means can the conduct of this

election be said to have been perfect, even though, quite clearlv, the elcction

had been of the greatest interest to the Kenyan people, and they had

voluntarily come out into the polling stations, for the purpose of electing the

occupant of the Presidential office.

[Soq] Did the Petitioner clearly and decisivelv shorv the conduct of the

election to have been .so deuoid of nterits, and so di.stor ted, as not to reJlect
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tlrc expression of the peopLe's electoral tntent? It is this broad test that should

guide us in this kind of case, in deciding whether we should disturb the

outcome of the Presidential election.

[3o5] We have already considered the tbundations of the main grievance: as

rcgards the acquisition of electronic technology tbr the electoral process; with

regard to the partial ernployment of such technology, befbre reverting to the

manual process; as regards the maintenance of a Voter Register; and in

relation to the tallying of votes. t-irstly, we have considered the extent to

which any breach ol thc law would have been occasioned in the several areas

of operatiorr, and rvhether such, would disclose reprehensible conduct having

the eflbct of negating the voters' intent.

[3o6] Secondly, we have considered the evidence which came by way of

clepositions, and rvhich was vigorously canvassed by the parties. In summary,

tlre evidence, in our opinion, does rot disclose any profourtd i'regularity in

the management of the electoral process, nor does it gravely impeach the

ntorle of participottort in the electoral process by any of the candidates who

oft'eled hinrself oI hersell betbre the voting public. It is not euidenr, on the

'licts of this case. that the candidate declared as the President-elect had not

obtained the basic vote-threshold justifying his being declared as such.

[goZ] We rvill, theretbre, dtsallotu the Petition, and uphold the Presidential-

election results as declared by IEBC on gtl'March, 2013.

[3o8] E,ach of the parlies coming betble us has sought orders as to costs. 'Ihis,

of course, is an adversalial systenr of litigation; and theretbre, parties will

invariably be asking tbr costs, at the conclusion of a matter such as this.

l1i)



[3oq] Yet we have to take into account certain inrportant considerations, in

relation to costs. It is already clear that the naturc of the n-ratters considercd

in a Presidential-election petition is unique. Although the petitions are filed by

individuals who claim to have moved the Court in their own right, the

constitutional issues are of a public nature - since suclr an election is of the

greatcst inrportance to the cntire nation.

[3to] Besides, this is a unique case, coming at a cnrcial historical moment in

the life of the new Kenyan State defined by a new Constitution, over u'hich the

Suprente Court has a ritaloucrsight role. Indeed, this Court should be

appreciative of those who chose to conre before us at this moment, atfording

us an opportunity to pronounce ourselves on constitutional questions of
special moment. Accordingly, we do not see this instance as just another

opportunity for the regular profession al-busin ess undertaking ofcounsel.

[3tt] We do, however, greatly appreciate the outstanding contribution of all

counsel appearing before us in these historic proceedings. We acknowledge

them for their ingenuity and enterprise, in urging beforc us the vital qucstions

of law and evidence.

I,. ORI)IiRS

[3tz] In unanimity on the matters brought before us in these proceedings, we

nrake orders as follows:

Petiti<tn No. 5 oJ zot11 irr the Con.soliclatecl lrctitions bc anrl i.s

hereby di.sm is.serl.

I
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2. Petitiotl No. 4 of zorg in the Consoliclated Petitions be orrd is

hereby di.srn i.ssed.

g. Petitiort No. 3 of zot3 in the Consolidqted Petitions, cnd urith

regarcl to the prager Jor Orders for the re'cornputation of
uote-tally percenleges by the 2"a Resltondent,, is tleclirtecl, Jor
ru<rn I of)uris<Iict ion.

4. Errch party shall bear thcir orurl costs.
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