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CONI\TEYANCE OF A PETITION ON REMOVAI OF THE COMMISSIONERS

OF THE INDEPENDENT ELECTORAI AND B OUNDARIES COMMISSION

(rEBC) ON GROUNDS OF INCOMPETENCE AND LACK OF INTEGRITY

Honourable Members, Pur-suant to the provisioos of A-rtiql-e 251of the constitution of

I{enya and Standing order 225(2)@), I hereby coflvey to the House that my office is in

receipt of a Perition from one Barasa l(undu Nyukuri, a resident of Bungoma county,

seeking the removal of rhe charrperson and the eight members of the Independent

Electoral aod Boundaries comrnission GEBC) The Petitioner cites hcompetence and lack

of integnty as the growrds for removal of Mr. Ahmed Isaack Hassan as the chairperson of

the Independent Elecroral and Boundaries comrnission (IEBC) and Ms. Liliao Bokeeye

Ma.fufl-Zaia,Ivlt. Albert Camus Onyango Bwire, Mr' I(ule Galma Godana' Amb' Yusuf

Nzibo, Mr. Abdullahi Sharawe, Ms. Thomas Letangule, UJ Muthot'i Wanga'r and Mr'

Mohamed Alawi as Commissioners of the IEBC'

Honourable Members, In the Petiuon, the Petidonet prays that the National Assembly: -

(i) immediateiy deliberates on this Petition as a matter ol urgency'

(ii) interrogates and ascertains the grouods of *ris Petition for temoval of the

Chairpersoo and tlre eight Commissioners of t-lle iEBC, Pulsuant to Article 251Q) of

the Constitution;

(iii)resolves thar *ris Petition discloses sufficient glouflds for removal of the said

CommissionersunderArticle251(1)(^),&)and(d)oftheConstitution;and
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(iv)recommends that H.E. the President appoints a tribunal to investigate the named

commissioners in accordance witi provisions of Article 251 e) and (4) of the

Constitution.

Fronourable Mernbers, as you are awale the pedtion for removal of persons from office
t"n accordance rvith Article 251, of the Constin:tion is different from ordinary pubJic

Petition. Io accordance widr Standing Order 230(3), this Perition therefore stands

committed to the Departmental Commimee on Justice and Legal Aftairs for considerarion.

The comminee is required to guide the House, by rvay of a Report, on rvhether the petition

satisfies the grounds for temoval of a membet of a Consdn-rtional Commission as stipulared

in Afticle 251(1) and (2) of the Constiurion. The Comminee is required to submit its report
ro the House within a period of fourteen (14) days as cootemplated under paragraph (4) of
said Standing order, unless the House grants a further extension. Thereafter, *re House
r,vill have anot|.et ten (10) days rvithin which to coosider the report and resolve rvhether or
not the Petidon contains grounds fot removal of the Chairperson and Comrmssioners,

pursuant to Sranding Order 230(5).

Honourable Members, having said drat, I am aware that the Departmenta.l comrnirtee on

Justice and Iegal A ffairs is cu*endy wotking jorntly with the constitr:tionai
lmplementadon Oversight Committee on matters related to electora.l reforms rnduding
electoral institution. As I said eadier r-n my Commr:nication, I am also mindfr:.1 that there are

other cn:cial ongoing engagements outside Par.liameflt touching on electorai reforms and

inevrtably the question of the office of the Cha.irperson and Membets of the iEBC. I
therefore urge the commrtee ro consuk rvidely before tabiing irs reporr in the House.

I thank you!

THE HON. JUS"f B.N. MUTURI, E,GH, MP
It IONAI

day, 16'h June 2016'l'tr
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REM OVA L O T IE BC ON GRO UN DS OF ItlCOM PTE NCE & LACI( OF INTEG RITY AS S IIPUALTE D INI ABTICLE 251 OF THE COTISTITUTION OF KENYA

7TH JUNE 2016

TOTHE CLERK

NATIONAL ASSEINBLY OF THE REPUBLIC OF KEhlYA

PUBLICPETITIoNAGAINSTTHEINDEPENDENTELECToRALANDBoUNDARIES
cor\lil\]llssloN (IEBC) oN GROUNDS OF lhlcolviPETENCE AND LACK oF

INTEGRITY.

'l ,0 PRELIIV|INARY ISSUES AND PARTICULARS FOR THE PETITION:

1'I.BARASAKUNDUNYUKURIheTe'inyourPetitionerisaKenyancitizen,
registered voter, resirCent of Kimilili Rural Ward' Kimilili Constituency'

aL-goma County in the Republic of Kenya and trolder of National ldentity

Card Number 9996356, P'O BOX M7- 5204' TEL: 0720 369518' Kimilili in

Bungoma County in the Republic of Kenya'

1.2. Your Petitioner has more than 20 years of working experience with

national, regional and international organizations on matters of leadership'

governance and democracy' He is a hands-on Researclr & Training

Consultant on issues pedaining to the Constitution of Kenya 2010' the

Electoral Management Bodies in Kenya (ECK' llEC' IEBC & RPP)' He is a

renowned .p".i"li.t / expert on electoral democracy; especially on electoral

laws, electoral administration and management of the electoral process;

political parties' organlzation and management'

1.3. Your Petitioner was part of the Core Team that drafted the IEBC Act

20ll,ElectionsAct20llandthePoliticalPartiesAct20'llundertheable
Leadership of Justice 9(athurima lrroti' of the Court of Appeal' formerly the

Chairman of the Kenya Law Reforms Commission (KLRC)

14
1 4. Your Petitioner submits this Petition to the National Assembly of the

Republic of Kenya ; pursuant to his constitutional rights and fundamental

freedoms stipulated in the Bill of Rights and other provisions' particularly

articles 1 ,2,3,10,33,35,47,50,73' 81' 82'83'84' 85' 86' 87' 89' 90 S'1 '92'

,94.95,96, ,88,89,97, 101,',I07, 109, 115, 116' 118' 11g', 124',125',248(2\

c,24s,2s0,251(1)a' b & d, 251(2X3)'(4) (5)' (6)&(7)' 253'254' 258 and 25e

oftheConstitutionofKenya20l0.readtogetherlviththeIEBCAct20,ll,the
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EEMOVALOFIEBCOIIGROUNDSOFINCOMPTENCE&LACKOFINTEGRIIYAS 
STIPUALIED II\iARTICLT251 OF THE CONSTITUTION OF I(E IIYA

Elections Act 201 1 , public Officers Eth ics Act 2003 and the Leadership &lntegrity Act2OlZ

1 5 Your petitioner categoricaily states that rEBC as the ErectorarManagement Body in Kenya has the sole .nO ,tt,-rnrtu responsibility ofensuring that each action, procedure and decision related to the electoralprocess is in line with the law (i.e., the Constitution of Kenya 2010, statutelaws including the iEBC Act 2011 and Elections ict zOll , internationalinstruments and treattes, and all other provisions;.

1 6 Your petitioner berieves that the Independent Erectorar and Boundariescommission of the Repubric of Kenya, r..,ur"rtt", irec, rike other erectorarmanagement bodies in Africa and the worrd has a cardinar obrigation and dutyto preserve, protect and promote the enjoyment of electoral rights, givingpeople who believe their electoral rights have been violated the ability tomake a complaint, get a hearrng anJ receive adjudication.

1 7 ' Your petitioner asserts that the Erectorar Managemenr Body, thus rEBCin this regard is both a duly bearer and an integral and important part of themeans and mechanisms for ensuring that ereciorar processes are not marredby irregurarities, and urtimatery for dJfending 
"E"tor"r 

rights. rt shourd not beseen to curtail the enjoyment of rights, but should instead actually expandtheir enjoyment. lndeed, as the primary actor and decision_maker in theelectoral process, the IEBC is the firstiine Ortf-U"rru,. in the delivery ofelectoral justice in the Country.

'8 Your petitioner categoricary states that arthough rEBC is not the onryinstitution char-ged with the responsibirity or unrrring safeguarding erectorarjustice, but it is the most significant of all anU therefore must providestrategic readership in the entire erectorar management process. Indeed, theconstitutional and legal mandate and responsibility is bestowed upon IEBCand therefore parriament shourd not entertain raml excuses and expranationsfrom the Electoral Management Body for incompeten y organizing,supervising and managing the 20,l3 general elections. In this regard, IEBCTeam shourd take furr responsibirity for acts of omissions and/ or commissionsIt shourd not be a'owed to pass the brame on other agencies and institutions,which are subordinates and secondary in matters of the electoral
administration and management.

19 ' Your Petitioner observes that the subordinate agencies institutions rn theelectoral rn the electoral administration and .rnrg"r"nt chain, include.Registrar of potiticat parties (Rpp), potitical p.ii".ti"rln..; ; ; , ;";
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REIV'IOVAL OF ITBC ON GROUI!D5 Of INCOMPTTI\ICE & IACX OF iNTEGRIT'/ A5 STIPUATTEO Ii! ARTICLE 251 OF TH€ CONSTITUTIOI! OF KENYA

players and main clients of IEBC in the electoral process) the Political Parties

Disputes Tribunal (PPDT), National Police Service, the Director of Public

Prosecutions (DPP), Parliament, Executive, Attorney General, Judiciary, other

lndependent Offices and Constitutional Commissions, It/edia, Faith Based

Organizations, Civil Society Organizations, Observe Groups and

Development Partners. For instance, although the Elections Act 2011 put

prosecution of electoral offences in the hands of the IEBC as donated by

Article 157 of the Constitution, the police are still required to provide elec[iot-t-

related security, to investigate election offences and to make arrests, where

necessary

1.10. Your Petitioner states that the IEBC is ultimately responsible for the

counting and announcement of results, which it then certifies through a public

notice in the Kenya Gazette, in effect, declaring the winners of the various

electoral contests for which it is responsible.

1.11. Your Petitioner further states that IEBC receives nomination papers from

candidates and thereby confirms who is eligible to contest. All the relevant
notices regarding the activities preceding the election, such as nomination of

candidates, and the electlon date are issued by the IEBC.

12. Your Petitioner states that all the Election Day activities are the

responsibiiity of the IEBC, for which it procures all the electoral materials and

ensures that there are adequate personnel (including temporary election stafQ

to conduct the election.

1.13. Your Petitioner appreciates the fact that there is both collective and

individual responsibility of the IEBC Commissioners and Secretariat Staff in

the performance of roles and functions of the Electoral management Body.

Just like there acts of omissions and acts of commissions that constitute

the constitutional and legal grounds of incompetence and lack of integrity.

lndeed, these two (2) are the main constitutional grounds analyzed and

presented in the entire Petition stipulated in Article 251 of the Constitution
of Kenya 2010.

1.'14. Your Petitioner observes that the Constitution of Kenya 2010, IEBC Act

2011 and the Elections Act 2011 grant the IEBC vast powers over conducting

and managtng elections as witnessed in the 4th March 2013. There are

nevertheless a number of exceptions to these general functions and powers,

for which the IEBC requires the cooperation and collaboration of other state

agencies. The IEBC, for instance. relies on the police service and other



REMOVATOFI€8CON GROUNDS O' INCOMPTE NCE & LAC( OFINTEGRIryAS SIIPUAIIEO IN ARTICLE 251 OFTHE CONSTITUTION Of (TNYA

disciprined forces to provide erection-rerated security - for the safety oferection materiars and officiars, as wefl as the maintenance of raw and order inthe venues where voting and counting of votes takes place.

'r '15. Your petitioner maintains that certification and procramation of resurtsKenya's erectorar raw prescribes the formura by which votes cast in erectionsare translated into seats. With respect to the presidentral election, forinstance' the winner is the candidate who receives over 50% of a, the votescast rn the erectron and at reast 25% of the votes cast in each of more thanharf of the counties. A, other seats are on the basis of a simpre n.,"ion,v rn"IEBC counts the votes and communicates the final decision ,"grrJing-lr"h
seats to the erectorates, candidates, poriticar parties and the gJnerar"pubric. rnkeeping with the constitution of Kenya 2010 and enabring teglstations anointernationar regar standards, it is the responsibirity of the rEBC to ensure thatthe processes, systems and personner invorved in the counting derivercredible results devoid of fraud.

1'16' Your petitioner categoricary states that the rndependence, effectivenessand reguration of the Erectorar Management Body (EMB) is criticar to erectionadministration and is one of the most widely OebateC issues in electionadministration and management. lt is of critrcal significance for a Country,selectoral process that the Erectorar rt4anagement 
"Body 

herein rEBC managingthe erectrons be seen to be independent of any poriticar party whether it is theRuling Jubilee Alliance cr the Opposition CORD Coalition, any otherpolitical party and ot the Government of the Day

1'17' Your petitioner observes that the constitution of Kenya 2010 in Articres88(5) & 249, envisages an Electoral Management Body that is, by designand in raw, intended to be free of undue infLence from the executive andother electoral actors and stakeholders.

1 l B Your Petitioner observes that the rEBC has the ratrtude to hire its ownprofessional staff. The IEBC, as a constitutional commission, also hasoperationar independence from government. In rear terms, however, there area number of concerns The constitutionar and regar provisions oo not enrreivshield the appointment process from poriticar hoise{rading. ini. ,l ..o"i,riilso when lhe appointment criteria include ethnic and regional diversityconsiderations that may not always be applied with perfection

l



ierurovnL or resc oN cRouNDs oF lNCoMprEncE & LACK oF rllrEcRlTy As slpuAtrED rN ARTtcLt 251 of rHE coNsrtrurloN oF KEIIYA

1 .19. Your Petitioner observes that most of the current permanent staff at

management tevel and those in the field including Directors [t/lanagers,

Regional Coordinators and Constituency Election Coordinators were not

recruited through a very competitive and very transparent criteria and system.

Except a few, most of them were recruited by former commissioners of the

defunct lndependent Interim Electoral Commission (llEC) through proxy'

favouritism and nepotism. ln this regard, these stalf can not be said to be

purely professional and are immune from manipulattons and internal conflicts

of interest. This partly explains the perennial cold war between the chairman

of IEBC and the former secretary as to why there were two or more centres

of power in both IIEC and its predecessor IEBC, Needless to mention that the

former secretary of the commission James oswago had hotly contested to

be the chair of llEC against Ahmed lsaack Hassan who eventually became

the Chairman through intense lobbying and advocacy from the " political

brokers,, in the corridors of power and James oswago settled eventually

for the post of the Chief Executive Officer/ Secretary of the Commission'

lronicatly, James oswago was appointed several months after the secretariat

staff, managers and filed staff had already been hired by the llEC

commissioners, contrary to human Tesource procedures and best practices in

the public service, where under normal circumstances, the Secretary of the

Commission could have been the one in charge of staff recruitment'

1.20. Your Petitioner strongly believes that is one of the major reasons for

perennral internal conflicts and antagonism at in the llEC and now IEBC was

the fraudulent recruitment of staff for the 8 Directors of Directorates, 17

RegionalElectionCoordinators(RECs)and2g0ConstituencyElection
coordinators (cECs). That most of these staff who were not only recruited on

the basis ol "Technical Know Who rather Technical Know How"were
expected to be competent in managing the 2013 general elections. lndeed,

this Parliament and other role players in the electoral process will be

expecting too much from the same (very) staff at the national secretariat and

to be competently and impartially manage the forthcoming general elections.

worst still the IEBC recently resolved redeploy back these field staff to the

stations (counties and constituencies) were they were origrnally recruited

from. This is another disaster or eleclion fiasco in the making as we move

closer to the next general elections. I call upon parliament to use its wisdom

and not spare any efforts to vet afresh all the Headquarters and field staff of

staff at IEBC. l/lore so, for senior management staff at the levei of

Commission Secretary, Deputy Commission Secretary Directors and
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REMOVAL OF 1E8 C ON 6ROUNDS OF INCOMPTENCE & TAC( OF INTEGRITY A5 STIPUAITED III ARTICIE 251 OF THE CONSTITI.ITION OF KENYA

lVianagers' there is need for this Honourabre House to recommend to EACCfor an urgent and comprehensive rifestyre auoits rne Director for ErectionsOperations and Voter Registration fVf, i,nr""rira" Kassait should be firedfor the incompetent manner in which she handled election operations andvoter registration in the-20'1 3 generar etections wnite the Director for Legarand corporate Affairs tfls praxides Tororei snouto be fired for the huge andexaggerated regar fees demanded/paid to sorre "preferred/ favoured rawfirms,, during the ete2tion petitions, 
""p"",rr, the controversialPresidentiat Etection petition oJ Raila o;;;;; ;. Uhuru Kenyana andIEBC at the Supreme Court of X"ny, unO nrilur,courts and ruasistrates courts in ainur"nt priJ jrff:"t :ilrHfi#::,though pAC should investigate the genuinenu.= o, the legal fees paid by theIEBC to firms that were "friendry oi *"tt xno*rr'to either the chairman and/or the Director of the Legar and corporate Affairs Directorate.

1 21 Your petitioner informs Honourabre members of parriament that thegenesis of incompetence and ross of integrity ,i irec is the aspect of staffrecruitment which was u np rofess ion alry nlniteo by the llEC commissionersunder the chairmanship of the current 
"t_l"ir_rn 

of f 
gaC

1'22' Your petitioner observes that sorne of the rEBC,s decisions made duringthe 2013 general electjons have raised Ooutt. ,"i"rOing its independence _chiefly the election date controversy, its waffling and prevaricatjon overDiaspora voting arrangements until politicians riaded into the fray and itsapparent inabirity to make Iarge procurements without undue infruence eitherfronr suppliers or their political pioxies. f ro, if,u .rpurience of the 20i 3generar erections, the petitioner asserts that the rndependent Erectorar andBounCaries Commission absolute independence was in theory than inpractice, with regard to some decrsions.

1.23. Your petitioner further ob-serves that the process of procuring theBiometric Voter Registration (BVR) ittustrates ttre fact that, the rEBC is arsonot absolutely immune from the influence oi.orrrftion cartels andinterference from overzearous Government or tne 
-ory 

operatives as was thecase of the Grand Coaljtion Government leaders headed by Hon. MwaiKibaki, former president of the Republlc ot X"nyu 
"nO 

Hon. Raita A.Odinga, Former prime I\4inster of tf,e nepuniic Jt-X"ny", during the countdown to the 4th March 2013 generar erecirons 
- 

tnoeeo, as a resurt of theincompetence of rEBc and its weak and confricting internar governancestructure highrighted ersewhere in this petition; in" rrio top readers in,reGovernment managed to infruence ," proarrur"nt of the BVR, trvrD andRTS Kits' despite the rEBC aware of .,,," i".itn"i rre had run out for the
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voter registraiion and therefore it was not prudent and cost effective to
procure, test and train election staff on the new technology before the election

day. lt was absolutely unwise and technically an incompetent decision for

the IEBC Team to succumb to external political pressure s as to allow last

minute procurement of the said kits.

1.24 Your Petitioner maintains that the IEBC Team faiied to preserve its

independence and interference from the Government of the Day was called

into question was over the BVR procurement saga. At the height of the BVR

controversy, the IEBC cancelled the tendering process and it seemed evident

that the Country would have to fall back to the prevlous manual system

(against huge public expectattons riding on the BVR system). At this point, the

Executive arm of Government of Kenya intervened by entering into an

agreement with the Canadian Government, which led to the kits eventually

being delivered by Safran Morpho, a French supplier sottrced by a Canadian

Crown corporation

1.25. Your Petitioner asserts that it was the /EBCt incampetence and
faiture lhal paved the way for the Executive interference in the IEBC's

domain, the IEBC Team was of the view that the intervention was necessary

and, in any event, did not in any way interfere with the IEBC's discharge of its

mandate However, one thing that is clear is the facf that the Executive Arm
of Government of Kenya would not have played a role in the acquisition
of this technology had the IEBC managed the procurement process

competently.lt is inrportant to note that, though, that Electoral Management

Body procurement has always been problematic and accusations of

corruption in the process are not new. lt will advisable for the future

procurements to be handled by an independent procurement agency other

than the electoral management body itself, that comes to haunt its image,

credibility and integrity, which in turn erodes its public rating and confidence

1.26. Your Petitioner without prejudicing the delayed but on-going

investiga|ons by the Ethics and Anti- corruption commission (EACC) states

as follows. ln October 2013, Britain's Serious Fraud Office brought charges

against British company Smith and Ouzman Limited, a supplier of Kenyan

ballot papers, for corruptly winning tenders totaling nearly half a million

pounds, contrary to the Prevention of Corruption Aci. As this supplier

continues to be favoured by the IEBC, Kenya's public interest in the case and

its outcome is increasingly and understandably high Locally' James Oswago

1
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(the then Secretary of IEBC) Wrlson Kiorotich Shollei (then DeputyCommission Secretary, Support Services), fl*rr.f Kenga Karisa ( thenF i n a n ce a n d p roc u reme n t D i re cto r) a n d \A/il I y C r.n 
".1, 

]a" rl rn r,.,,n=. 
"Procurement ft,anager) are charged in .onnu"tiJn with the procurement ofvoter registration kits that were used rn tr,e a uarcn 2013 generar erections.The current Charrman of IEBC Ahmed lsaack Hr.s"n and Commissioner Dr.Yusuf Nzibo vvere also adversely mentioneJ in the now famous ,,Chickegate,,

Scandal and are being investigaieo UV tnu iecl ,no w" are curiouslywaiting for a Report as an outcome of these investigations before makingfurther comments on the innocence or otnerwise oi a, those me,tionecr in thescandal. However, the petitioner trt 
"s 

sotr.u m the popular adage thatjustice derayed is justice o'enled and ,',,.r"ioru'Encc must fast track itsinvestigation on this matter of pubric interest or rest ir stands accused of beingresponsible for the delay.

1 27. Your petitioner further states that shor y thereafter, the IEBCProcurement Manager and. four of his cof leagu".lOO". Katello Adano,Kennedy Guanye Ochae, Abdi Elema Ali unj O"Or,rt Ngonyo Matunga) werecharged with fraud over the purchase ot sorar Ln,urn. worth KSh 200 mirion(USD 2.3 million). They were charged together with Benson Gethi Wanguiand Joyce IVakena, co-directors or"sor"rriur i""nnorogi"., the rEBC supprier

::Xf::T:"r"s 
rhey have ail sjnce been suspendea from duty by the

1 28 Your petitioner asserts that it was a manifestatron of incompetence andlack of integrity on the pad of the iEBC Team when they allowed oneside of the poriticar divide to infruence or.o,---"rt on its decision onthe Date of Elections after attendin, 
" ^".r,'r'n' "f 

Sfafe House. Theconstitution stipurates lhat a generar erection of tips sha, be herd on thesecond ruesday in August in every fiflh year, at which point the term of eachHouse of Parliament expires. tt is also 
"i,nir *r. general election that theelection of a president and Deputy president, Cou"rnorc and DeputyGovernors and members of the counly assemblies are to be elected.However' for the first erectrons under ihe constitution the Transitionar andConsequential provisions provide in Section t O tnat tne National Assemblyexisting immediatery before 27 August 20'10 'sha, continue as the NationarAssembiy for the purposes of this constitution for its unexpired term,.Subsequenfly. a raucous national debate and contr

when the nurt g.n.ruiutectrons were to ne nero, witonv::t#:::?l#ffi1fl::these erections ought to be herd in eugust zoii'white others argued that they

3
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should be held either in December 2012 (io line with past general election practice) or

March 2013 (upon the expiry of the term of the Parliament in session) The matter was

eventually taken to the Supreme cour-t for adjudication, which referred it to the Hlgh

Court. The High Court ruled that the elections would be held on 4 March 201 3 or 90

days after dissolution of the Grand coalition Government, whichever occurred sooner.

1 29. Your Petitioner observes that the IEBC thereupon declared that it would make

arrangements for a 4 lVlarch 20-13 election date. At this poant, the then President

Nlwai Kibaki and his side of the Grand coalition Government proclaimed support for

the 4 March 2013 date, before the court ruling, while the then Prime lVlinister Raila

odinga and his supporters spoke out in favour of a December 2012 election date.

The Court of Appeal upheld the 4 l\ilarch 2013 date by a malority Though public

opinion is still divided on whether the IEBC exercised independent thought on the

election date issue, it maintained that it was merely implementing a court decision,

and that it (in fact) arrived at its decision long before the President spoke

'1 .30. Your Petitioner obseTVes that closer to the elections, the parliamentary

departmental committee on justice and legal affairs summoned the IEBC over the

BVR tendering process and the delays in the promulgation of election rules and

regulations

1.31. Your Petitioner further observes that after the 20'13 general elections, the

National Assembly's Public Accounts committee also ordered an investigation into

theBVRtenderrngprocess,whichcontinuestodate'lnthisway,Parliament
exercises a check on the manner in which the IEBC discharges its constitutional

obligations Parliament is entitled to inquire into its condllct and to make decisions to

safeguard the public rnterest.

1.32. Your Petitioner observes that the lEBC',s conduct in recent engagements with

Parliament also raises some questions regarding its integrity and credibility. After a

delay of ovef four months, when the IEBC finally appeared before the National

Assembly's departmenlal committee on Justice and Legal Affairs to present the [inal

election results in response to concerns over the

9
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delayed disbursement of the polrticar parties Fund, its officiars initiary refused topresent the results under oath

I 33 Your petitioner maintains that the manner in which the BVR procurement washandred and the ensuing controversy dented the rEBC's image with respect to theintegrity of its systems and officers. it rt.o o"try.o roier registration by over sixmonths' As a consequence, the time originary set aside for voter registration hadto be reduced to 30 day, whire the rrac p.por.o to parriament that the timefor inspection of the voters, register U" ,."ar"J io 15 days parliament
obliged by passing the Statute Law qViscettaneoJs Amendments) AcI, 20iZ.It does not help matters that the erectronic porr-J*t. and the resurtstransmission system eventuary faired and are now the subject of EACC andparriamentary scrutiny, further tainting the integrrty and credibirity of rEBC ascurrenfly constituted.

1.34. Your petitioner questions the ralionale of llll r. Joseph Kinyua,the Headof Pubric service in his retter to the chairman oilEuc rnstructing him todonate BVR Kits and other equipment to grrrnOi for her General Elections.The Chairman of IEBC should be compelled to tante minutes of the plenarvthat approved this particurar borrowing of erection mar"ri",. w.,,r"ln;;" il,abe an. admrnistrative explanation thal iegion"r 
"",.o,"" bodies can benchmarkand share rnformation and. resources rnc-tuaing ihe sard equipment, there canbe no valid reason as to why IEBC a co nstitutiona Ily lndependenl ElectoralManagement Body courd entertain and obev the direction of the Head of thePublic Servrce. This raise a further question on the extent of IEBCoperation independence, decision making and communication protocorat the Commission and the degree of uiity of purpo""between theChairman and the members of thl Commis*.r, *n" advised against theBurundi deal and whose advice was blatan y g""*O by an overbearing andhighly opinionated chairman. tueed/ess to'piint out that any decision ofIEBC must be supporfed by at teast forr'^,.*brr" of the Commission,but this was not (he case for the Burundi dea!. lndeed, this was aunilaterar decision by Ahmed tsaack Hassan, the chairman of rEBC.
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2.0. GROUNDS FOR THE REIUIAVAL THE CHAtRtVlAft AND ETGHT (8) {MErl/tBERS

CONNMISSION OF THE INDEPENDENIT ELECTORAL AND BOUNDARIES
conllMrsstoN (tEBC):

2.1. This Petition is conceived by BARASA KUNDU NYUKURI, herein the Petitioner,
pursuant to the provisions of Articles 119 and 251 of the Constitution of Kenya 2010
Article 119 provides the Petitroner with the right to Petition Parliament and Article 251
provides the Grounds and procedure for the removai of a member (s) of an independent
Commission from Office He argues that any other process to remove the members of
the IEBC from office is u nconstitution a I and illegal and should not be approved by
Parliament. The members of the IEBC who are the main subject of this Petition are.

1.I\iIR, AHIVIED ISAACK HASSAN - CHA.IRMAN
2. IUIS. LILIAN BOKEEYE MAI-IIRI. ZAJA . COMIVIISSIONER

3. ilflR. ALBERT CAl\fi US ONYANIGO BWiRE . COIYIIVIISSIONER

4. I\NRS. KULE GALffIA GODANA - COMI1flISSIOi\ER

5. AIVIB. YUSUF NZIBO - COUIIVIISSIONER

6. ENG. ABDULLAHI SHARAWE . COMI\IIISSIONER
7. IVIR. THOMAS LETANGULE . COMNNISSIONER

8. IVIS. J. IVIUTHONII WANGAI . COMMISSIONER
9. UIR. II'IOHAMED ALAWI HUSSUN - COMNAISSIONER

NOTE: The IEBC Staff to be vetted afresh by EACC via the recommendation of
Parliament include the Commission Secretary, 2 Deputy Secretaries,9 Directors,
Managers, 17 Regional Election Coordinators and 290 Constituency
Coordinators
2.2. Your Petitioner observes that although the approach by the Hon. Samuel
Chepkonga led Committee to collect views from the Kenyan public and stakeholders in

the electoral process may be a noble idea it is not grounded lthe Constitution. ln fact, is

more of a political and quick fix solution that it is contrary to the procedure stipulated
provided for in Article 251 of the Constitution of Kenya. The same applies to the
protests and dialogue approach of Hon. Raila Odinga and the Cord fraternity and other
opposition parties' and civil society proposals.

2.3. Your Petitioner warns that all the aforementioned approaches have been
poiiticized and adopted, but yet they are u nco nstitutiona I and shou/d be immediately
abandoned lo allow this Petition go through its stages to maturity so that an amlcable
soluiion is found, without compromising or violating the constitutional rights and

fundamental freedoms of the members and staff of IEBC. Some of these approaches
are only useful in terms of comprehensive reforms but not in the removal of IEBC from
office

REMOVAT OF I€8C ON 6ROUNDS OF II]COMPT€NCE & LACK OIi INT€GR(TY AS ST]PUALTED INIARTICLE 251OF iHE CONSTITUTIOI\IOF I(ENYA
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REMOVAL OF lESC ON GROUNDS Ot INcoMPTENCE & LACI( OF ir\irEGR[y As STrpuALrEo nrAST|CtE 251 OF lHE CONSTrrufroN oF r(ENyA

2'4 Your Pe,tioner observes that the issue of comprehensive erectorar reforms,incruding reforms in the Erectorar Management u"o, t=Hrtl shourd be separated fromthe gramour for disbandment of the rEBC, which must necessariry take a constitutionarpath stipurated rn Articre 251 arone, unress the rrsc *.mt"r, voruntariry resignsthere is no short cuf to this process as stipuLateJrn Articre 3, where every citizen and/or state organ is required to protect, uphord, prorot" and defenc the constitution
2'5' Your petitioner further observes that the proposar by the president of the Republicof Kenya uhuru Muigai Kenyata ,no oupriv 

-prlria"nt 
wiriam samoi Ruto on theformation of a parriamentary committee simirar to tppc to dear with the rEBC saga isalso noble but again not supported by the provisions of Articre 25i of the constitution ofKenya 2010, in terms of the procedur" f", ,"r"""f from office of members of anindependent constitutionar commission rir<e rrsi. ine same appries to the initiativefronted by the 150 Members of parriament frorn across the poriticar parties/ coaritiondivide thus coRD (i.e., oDM wDMK & rorJ x"nvrl ,ro Jubiree, including KANU,New Ford Kenya, Ford people, among others.

2'6' Your petitioner exprores onry two (2) constitutional grounds for the removar of theChairman, commissioners (members), Ciiut f*""u1ire officer/ Secretary of thecommission and directors of the Eight Directorates ot IEBC; thus incompetence andlack of integrity;

2'7 Yo', Petitioner states that the chairman of the rEBC together with the other Eightcommissioners' commrssions Executive onicert iecretary and Directors of the gDirectorates, who organized, managed 
"no.rp"ruia"o the 4th March 2013 GeneralElections were incompetent, racks integrity and credibirity to preside over the nextgeneral elections in the Republic of Kenya and therefore parliament should start aprocess of removing them from office immediatcry. This petition is based on thefollowing particurars and manifestaflons of their incompetence, inabirity, incapacity and

:l[;iJ[:rr, 
as welt as tack of pubtic 

"onrioen"" 
in the tEBC as is currentry

2'8' Your Petitioner states that because of incompetence, the rEBC chairman, othereight commissioners and senior secretarrat staff did not conecfly interpret, internarizeand effectivery execute the powers and functions of the rndependerrt Erectorar andBoundaries commission (IEBC) as stipulated in nrti.ru 88 of the constitution of Kenya201 0 The constitution mandates the igac to condult or supervise referenda and
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.RIMOVAL 
OF IEBC ON GROUIIOS OF IT.ICOMPTENCE & LACK O' ITITEGRIiY AS STIPUALTEDINARTICLT25lOFTHECONSTITUIIONOFI(ENYA

elections to any elective body or office established by the Constitution, and any other
elections as prescribed by an Act of Parliament.

2.9. Your Petitioner groups and analyses the [unctions of IEBC into three broad

categories, based on a typical electoral cycle. pre-election period, election period
and post-election period:

2.9.1. Your Petitioner states that in the pre-election period, the IEBC is responstble for

o Delimiting constituencies and wards;

" Continuous registration of citizens as voters:

o Regularly revising the voters' roll;

. Regulating fhe process by which political paiies nominate candidates for the

elections:

. Sett/rng electoral dlsputes, including dispuies relating to or arising from

nominations, but excluding election petitions and disputes subsequent to the

declaration of election resu/ts;

" Registering candidates for elections;

. Voter education;

" Facilitating the observation, monioring and evaluation of elections;

. Regulating the arnount of money that may be spent by or on behalf of a

candidate or pafty in respect of any election;

. Developing a code of conduct for candidates and paiies conlesfing e/ections;

and

" Monitoring of compliance with legislation required by Article 82(1)(b) of the

Constitution relating to nomination of candidates by parlies.

2. 9.2. Your Petitioner states that during the election period, the IEBC is responsible

for:

o Voting and other Election Day operations;
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R€MOVAI OF IESC ON GROUI]D5 OF INCOIV]PTENCE & LACI( OF I$]TEGRITY AS

Counting and verjfying results; Announcing results

Handling complaints and appeals by candidates.

STIPUAITED III ARTICLE 251 OF THE COIISTITUiION OF I([IIYA

and

29'3' Your petitioner states that in the post-erection period, the rEBC is responsibre

. Evaluating and auditing its operations,

' Organizational assessment and strengthening; and
. Promoting electoral reform.

2'9'4' The Petitioner states that, in performing these functrons, section 4 of the rEBCAct requires the rEBC to investigate and prosJcute candidates, poriticar pariies or theiragents for erectorar offences pursuant to Articre 157(12) of the constitution and useappropriate technorogy and approaches in the performance of its functions. rn thisregard' because of incompetence, the rEBC Team faired to investigate and prosecuteelectoral offenders as wiI be iflustrated rater in the context of this petition by theJudgments in the Bungoma Senatoriar Erectorar petition No.6 0f 2013 in 
"i,.,,u 

Higncourt of Kenya at Bungoma, court Appeal of x"ny" 
"t 

Kisumu and supreme court ofthe Republic of Kenya at Nairobi.

2'9'10 Your Petitioner states that the rEBC leam rncompetenry handred the senatorIVloses ,Vlasika Wetang'ura Erectorar offence saga on Bribery andrreating in theElection Petition No.3 of 2013 that had gone ,nr""rnn hierarchy of the structure of theJudiciary from the High court of Kenya, co*t oi nip"ar of Kenya at Kisumu and thesupreme court of Kenya at Nairobi rndeed a totar of ereven (1 1) distinguishedJudges handred and confirmed the offence which was rubbrshed by an rEBC serectcommittee headed by commissioner Thornas Letangule. The said select committeenever carred any witness to testify before, except the victim cf the court .-rrng tiussenator wetang'ura and his team of rawyers and supporters. rt is instructrve to note thatone Moses wanjara Lukoye, who had written a retter of compraint to the same rEBC on2nd of september 2015, was neither summoned to appear nor even acknowredged inthe Report prepared by the commissioner Thomas Letangule led select committee.one wonders whether this was fair hearing inrine with the directive principre of theconstitution as stipurated in Articles +z ana so on fair administration of justice and fairhearing' respectivery This was a proof of ,EBC incompetence in terms of itscapacity fo addres_s e/ec(ions offences and for now
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REMOVAL OF IEBC ONJ GROUNDS OF INCOMPTENCE & TACI( OF INT€GRITY AS STIPUAITED IN ARTICLE 251 OF IHE IOII]STITUIION Of KETIYA

one can engage in bribery ancl treating or any other serious electoral offence
without fear of being removed from lhe voters' register or being disqualified from
participatinE in a hy election or holding an elective office by IEBC.

3.0. Your Petitioner from the foregoing background and preliminary information,

analyzes the extent of tncompetence, inability, ineffectiveness, inefficiency, lack of

capacrty of the IEBC Team to perform its constitutional and legal duties and

responsibility in each of the categorized functions; with the view of ascertaining whether

or not the Team competently and with integrity or lack of it performed roles as

stipulated in various articles of the Constitution of Kenya 2010, IEBC Act 2011,

Elections Act 201 1 and other statutes.

3.1. IEBC incompetence and lack of integrity manifested in the delimitation and

boundary demarcation as stipulated in Article 89 of the constitution of Kenya

2010;

3.1.1. Your Petitioner states that Constituency and Ward delimitation and boundary

demarcation Kenya ts one of the functions of the IEBC. The commission is required to

delimit constituencies and demarcate their boundaries because the country's electoral

system still relies on geographical constituencies to elect a large maiority of its elected

officials. Kenya has, since the March 2013 general election, a bicameral Parliament

consisting of a National Assembly and a Senate at the national level

3.1.2.. That the tEBC is requrred to review the names and boundaries of constituencies

at intervals of 8-1 2 years, and review the number, names and boundarres of wards

whenever the names and boundaries of counties are reviewed. The IEBC conducted

the first review of boundaries under the new Constitution from January to March 201 2,

in which it proposed the establishment of 290 constituencies in line with the

Constitution. The IEBC also fixed the number of wards at 1,450 and delimited their

boundaries.

3.1.3. Your Petitioner observes that the IEBC delimitation and demarcation of ward

and constituency boundaries before the general elections of 4th March 2013 process

was generally perceived by different comrnunities, political parties, voters and

candidates to be unfair and irregular as there were 134 suits filed in various courts

against the commission, by various people and interest groups. Although the High

Court ruled that the IEBC's handling of the constituency and ward delimitation exercise

had, by and large, been transparent and fair, many communities, political parties and

candidates in the affected electoral areas remained unsatisfied with the boundaries
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created by rEBC and ratrfied by the courts. The country went to the 2013 generarelections wrth the constituencres resurting rrom tnis aerimitation, despite the discontentby a cross section communities and staklholders.

3'2' Incompetence manifested in the fairure of rEBc ream to effectivery conductits voter Registration and main_tain ,n u""rrrt"lrincipar register of voters asstipulated in Articles 81, 82,g3 &gg of the Constitution of Kenya 2010;

i#l:;l"r:r'i7,frilE'!,"'"' slares rhat etectorat svstem and process sha// compry with
(a) freedom of citizens to exercise their political rights under Article 38;(b) not more than two-thirds of the members of eiective pubric bodies sha, be of thesame gender;
(c) fair representation of persons with disabilities;
(d),universal suffrage based on the aspiration for fairvote, and vr t , tc; dspu duort ror ratr representation and equality of
(e) free and fair elections, which are-
(i) by secret baltot,
(ir) free from violence. intimidation, improper inftuence or corruption;(iii)conducted by an independent body;
(iv) transparent; and
(v) administered in art imparlial, neutral, efficient, accurate
(vi) and accottntable manner.

qEMOV.qL OF IEEC ON GROUNDS OF INCOMPTENCE & IACI( OF INIEG RITY A5 STIPUATTED 1T] ARIICLE 251 OF THE CONSIITUTION OF KENY^

3'2'1' Your petitior:er states that the rEBC,s voter registration rore is provided for inArtrcles 82, 83 and gg of the constrtution. The mandate to prepare a voters, register andto revise it regurarry is conferred by Articre ag or tne ionstiturtion. Articre g2 requiresParliament to enact regisration to provide r"r, rr"ng 
"tners, 

rhe continuous registrationof citizens as vofers, the progressive registration oicitizens residing outside Kinya, andthe progressive rearization of their right to vote. Articreg3 (2) states that a citizen whoqualifies for registration as a voter shal be registered at onry one registration centre,while Article 83(3) states that administrative Jrrangements for the registration of votersand the conduct of erections shart be designed toiaciritate, and sha, not deny, ane-ligible citizen the right to vote or stand for erection. rn this regard, the .EBC Teamfailed to fulfirt these constitutionar reguirements in the registration of voters forthe Arh ll/larch 2013 general elections.
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. REMOVAL OT IEBC ON 6ROUIIOS OF Ii\ICOMPTENCE & LACI( OF INTECRIIY AS STIPUATTEDIIIARTICLE25lOFIHECONSTITUTIONOFI(ENYA

3.2.2. The Petitioner further states that the IEBC Act 2011 reiterates the constitutional
requirements regarding the voters' register, while the Elections Act, 2011, contains

detailed provisions on how voter registration is to be conducted.

3.2.3. The Petitioner observes that after the registration process, the IEBC is expected
to prepare the Principal Register of Voters (PRV).Once the PRV is compiled, the IEBC
is required by law to:

" Update the PRV regularly by deleting the names of deceased voters and

rectifying the particulars therein, as appropriate;

Conduct fresh voter registration, if necessary, at intervals of not /ess than eight
years, and not more than 12 years, immediately after the commission reviews ihe
names and boundaries of the constituencies: and

Revise the PRV whenever county baundaries are altered

3.2.4. Your Petitioner averse that in a period of at least 30 days before an election, the

IEBC is required to publish a notice to the effect that the compilation of the Principle

Register of Voters (PRV) has been completed, and to provide every registration officer
with a copy of the register relating to her or his constituency for safekeeping at the

constituency office of the IEBC A copy of the PRV is also kept at the IEBC

headquarters.

3.2.5. Your Petitioner further states that when the PRV is compiled, or whenever it is

altered or reviewed, the IEBC is supposed to make it available for public inspection. ln

this regard, because of incompetence and inefficiency of the IEBC Team, members of

the public ( registered voters) were not given adequate time to either file claims for

registration or objectrons against registration or to make any necessary rectifications as

necessary. This was the opportunity, for example, to verify claims of voter importation

and to take appropriate action if warranted

3.2.6. Your Petitioner assefis that the IEBC Team failed to meet its statutory time lines

on Voter Registration Process because of its internal disorganization and

incompetence. Originally scheduled for August 2012, lhe process of registering voters
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atMovaL oc rtac oN cRouNDs oF rNcoMprENcE & IAct( oF INTEG stry As STIPUATTED IN ARTICLE 251 OF TH€ CONSTIIUTION CF I(ENYA

for t5" 26.,, general election began on -l 9 November 2012 tn4was concluded on 1gDecember 20.12

3.2.7. That the month-lor
r E B c to p ro c u re r,.; 

";,i: 
;:*"J: ;:, ff :H., :JV;i ;,: l',l; :, +T,T i:1, T:,l.fJset and disbanded a totar of three(3f procurement committees because of internarconflict of interest among commissioners, the then chief Erections officer andDirectors of various directorates and orher senior secretariat staff. The Team eventuarymanaged to register a totar of onry 14.3 milrion voters, far ress than its target of atleast 'lSmillion voters. The net effect of tf.,,i. ,-nrnif".t"tion of incompetence andineffectiveness on the part of the IEBC Team disfranchised a sizabre number ofpotential voters in the 4rh iVlarch 2013 General Etectrons

Your Petitioner reference.to the pAC Audit is to,rustrate the incompetence andposslb/e confrict of interest in the pro"rr.i.ir'l-J.ss of E/ecrron Equioment and notnecessarily to proof curoabitty of the 
"o.r-,"rii,,Ji and committees invorved. pAC isvet to review the petition by iome ,ui,rt.rJofliz ""tect"o 

tender committees todetermine their cutpabiritv or otherwise. acco,ra'intl'i 
-tn. 

pnc Reporl, there were vestedrnferesrs in the commisiion rt w.as i t"g";inii t"h""cn",rr"r, Mr. rsaack Hassan andCommissioners Mr. Mohamed Atawi"Hussin'.i tWr. Thomas Letangule andothers in the secretariat fronied r.ace r""n*tigiirl ft was further craimed that the cEofavoured 4G rdentity so/utions. This rs what t"i toTnu sbremate during procurementculminating in the cEo terminating tnu t",iau, ii""chairman claimed executives ofbidding companies used lo visit the CEO,s office and not his.

The 2nd render committee ted by Ms. rmmacurare Kassalf recommended award toFace Technorooies 'ruhich had quae; K;i't'-ii,Tis,,sq1 31 above budget rhis was indirect contravention of Reguration 19141-o,l rn"*i'ror"i*r"nt Regutations as wel asSeciibn 26 (3) of the pubic procure;;'ri ,;; ;i;;"t Act, 2005 that require that aTender Committee awards within availabte fria"-""
THE Parliamentary Accou,nts C.ommittee (pAC) Findings:the Committee was ouidcd,by.witnes;s;i;;";;;ll,';, idence submitted and itsobservations in the site visits it conduct"Ji, ,"rlg; i" sponsibitity and cutpabititv forerrors of omission and/or commission. wii n* iir'coi.ittri'*2,r"ui,,!iJ'ilir,"2.26(5) of the Constitution which states tnaitt _ -' "'" '
"lf the horder of a pubric onice, inctuiing a poriticar office, directs or approves theuse of pubric funds contrary to taw or iitrictiiis, the person is raatJioi any/oss a'srng irom that use ind shart ^ixl-iiii iie toss, whether the personremains the holder of the office or not.,,
specifica,y, the committee notes the powers and functtons of the tEBCa_s spe/f ori mthe lndependent Erectorat and Boundarie-cr-r"")", Act, 2011, as we, as theresponsibilities of the tEBC as spe/f out i, iii"iu ii or the constitution.The Committee apportioned resi;ponsibility of i, riiiig" to the following;_
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REMOVAL OF IEBC OII GROUNDS OF INCOMPTTNCE & LACK Of TNTEGRITY AS STIPUALTED IN ARTICLE 251 OF IHE CONSTITUTION OF KEI\IYA

1. MR. AHNIED ISAACK HASSAru
Mr. lsaac Hassan, Chairman IEBC, is directly responsible for.-
i. lnvolvement in procurement by personalty appointing lawyers to act for the

commission in the Presidential petition case at the supreme courl See appointment
tetters for legal counsel as evidenced in annex 4.

ii. Rendering the cEo unable to effectively peiorm his functions by vetoing human

resource diployment in the Commission. k/tr. Hassan nullified the deploymertt of f'/lr

Bernard Nyachieo despite the Director Finance and Procurement and the cEo
indicating lack of supporl from the said officer

iii. Failure to bring to the attention of the Commission reservations from ICT experts
from IFES as b lmpending malfunction of the EVtDs kits. The warning became a reality

on Election Day when the devices failed.
iv. Joinfly failing to heed the Attorney General's advice on the BVR procurement and
hence inevitably contravening procurement laws.

v. Failure to provide leadership in ensuring Commlssloners provided policy direction and

secretariat allowed running day to day operations

coMMlss/oA/ERS

commlssloners Ahmed lsaack Hassan, Ms. Lilian Bokeye Mahiri-Zaia, Mr. Albert

Camus Onyango Bwire, Mr. Mrs. Kule Galma Godana, Amb. Yusuf Nzibo, Eng'

Abdullahi Shaiawe, Mr. Thomas Letangule, Ms. J. Muthoni Vlangai, and Mr. Mohamed

Alawi Hussun, are collectively responsible for the following inequities"-

i. Abdicating their oversight duty by collectively failing to ensure adherence !9 a
prorrru^.it plan to guide procurement. This provided the secretariat with the leeway to
'mismanage 

the process. leading to delivery of essential gadgets up to a day before the

Election Day

Faiture to conduct staff analysis of the Secretariat inherited from llEC to ensure

competence. This ted to the coltapse of the whole results transmisslon process. Ihe
commrssioners themselves admitted to being misled by the lcT Director to the very

end

Allowing the CEO to vary contract for delivery of EVID kits without first looking into the

requisite consequences and the law.

MAJ. (RTD.) JAMES O.H. OSWAGO
On matters'finance, responsibility lay with the Accounting Officer as per the- C.onstitution

and the Public Finance Management Act, 201 2 as well as the IEBC Act, 201 1 The

committee found Mr. James O.H. Oswago, culpable in the following manner:-

i. As the Accounting officer, he failed to ensure strict adherence to the Public

Procurement and Disposal Act,2oo5 and Procurement Regulations 2006 16$), by

appointing Ms. Decimah l. M'mayi and Mr. Edward Karisa to the Evaluation c;ommittee

uinia dr" dilig.n"" team to lndia despite some of the members having served in the

Tender Committee. This was contrary to the regulations
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RFMovaLoFlEBColiGRouNosoFIMolvPTEN.E&LAcl(oFtrlrEcRrryAs 
s'puALTlD rf\rafirctE2s1of rn-E -of,ts,rrurcir oF(iNyr.

ii' Failure to perforrn functions uested in the offrce of the Accounting officer as stipuratedin section 10 or the ,EBC Act zoil,-;Liirg"i;;;1,;iu or the .EBC to procure BvR
tr"i?; {A:!ro,ccasroned 

a cosily toan ty"tni aioJeinment of principat

lnabirity to pertorm frnction^s ve-sted in the office of the Accounting officer as stipuratedin section 1o of the .EBC A.ct, zot t , t;Jiig iziJte''ara n""tv procurement of EvrD kitsThis macre it impossibre to train personr; ;r;; ;;;;;rct iesr runs on the kits on timeiv variation of contract to Ms Face.Technorogies for the procurement of an extra 4,600i;,ii^;^i{,j!si"ii,!!tll::,;;i:"t::i*;!i;ijiy;;,x;;;;,;i;;;;iLzi,i"',,rx',, rot o,
v. Negrigence in ensuring that ri6*itt irz*'irrf,e'"t.a ara accepted on derivery.vi Payment of Kshs. 1,431 ,gg7,965.00 to M/s. Fatce Technotogies without crue ditigence.:;;;X:izi;li;:;#:,"' rnspection'ceiiic'"L*iu u^ons nu ao",*i,i" itiched ror
vii Fairure to heed the Director rcT's advice against procurement of EVrDs.

iWR. WILSON SHOLLEI
His appointment retter soecificary praces procurement functions under hrs responsrbirity.The committee found Niir wirson Si,oiei Jr["ie 

"i ,n" foilowing acts;t' Failure to perform functions stipurated r, r-, r-r 
"ppjri,.nent 

retter, which resurted toIEBC to procure BVR devices which led t" 
" ".JtiV 

i"", by the Government'i lnability to perform trn",1ll: stiputated in his appointment letter, teading to late and
i:X:,1,:.,":;'i#"ill"if [?- 

,. iii.-,"a"' ii',il".::];," to train personn""r 
"-ni "ono,"tiii Variation of contract to rr']3 Fage Technorogies for the.procurement of an extra 4,600

il:''T:',[fr ff f:;Jffil':,Irl'h ;;;]; ;; fi ")Jas stip u ratea i" n"g, ;ib"" 3 1 (b) or
rv Fairure to ensure that EVrDs kits were inspected and accepted on derivery.

MR. EDWARD KAR'SA
The former Director, Finance and procurement faitecl to per-form his functions inaccordance to the law,
i'variation oi contract to [\/rs.,,Face Technologies for the procurement of an extra 4,600kits This was beyond the arowed tno,tnii.iiof,r" ats^s^tipurated in Regutations 31(b) ofthe Public procurement ana Disposat Regrt"ii.,r"," lIlOA.
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REMOVAL OF IEBC Of\I 6ROUNOS OF II\ICOMPIENCE & LACK OF INTEGRITY AS STIPUATIED IN ARTICTE 251 OF TIIE COI]STITUTION OF KEIJYA

ii lnability to ensure that EVtDs kits were inspected and accepted on delivery to

ascertain quality and value for money.

iii Processing payment of Kshs 1,431 ,997,965.00 for Ms. Face Technologies without
due diligence. Procedure demands that an lnspection certificate be among the
documents attached for approval of final payment.

iv. Being part of the due diligence team that traveled to lndia knowing too well that he

had sat in the tender committee, contrary io Regttlation
16(4) of the Public Procurement and Disposa/ Regulations, 2006.

N/,R, AER,VARD NYACHIEA

The then procurement manager failed to ensure strict compliance to the procurement

regulations, as the head of this department, He specifically failed to avail the tender
oiening reglster as required by Section G0(6) ot the Publ6 Procurement and Disposa/
Act, 2005.

TENDER COMII4IITTEES

(i) A/lembers of the 2nd BVR Tender Committee namely lvls. lmmaculate Nienge

liassait, Mr. Joel Mabonga, Mr Peter lbrae, Ms. Nancy Kariuki, Mr. Mohamed Jabane,

Ms. Dinah Liech, Mr. Bilia Kiptugen and Mr. Bernard Nyachieo, recommended award of

tender to Face Technologies that quoted well above budget, contrary to Regulation

31 (b) as it went beyond the allowed threshotd of 10% as stipulated in the Public

Procurement and bisposal Regulations of 2006. The Public Accounts Committee finds

suspiclon in the Tender Committee's determination to award the contract to Face

Technologies.

(ii) The ERTS Tender committee members composed of Ms. Beatrice sungura'
iyabuto, Mr. Edward Karisa, Mr. Joel Mabonga, Mr. Bi6a Kiptugen, Ms Dinah Liech,

Mr. Wittie Kamanga and Ms. Dianah Mwacharo, used quotations to procure 5,951

mobile phones aia cost of Kshs.17,B47,049.00, in additiott to procurement of audio'
visual equipment al a cost of Kshs. 5,078,480.0O, well above the Kshs.1 million

threshold contrary to provisions of the First Schedl/e of the Public Procurement and
Dlsposa/ Regu lations 2006

(iii)The ERl-s Tender committee members comprising Mr. Edward Karisa, Mr. Bilha
'Ki'ptugen, 

Ms. Dinah Liech, Mr. Lemiso Godfrey' Mr. Willie Kamanga and Ms Milcah

Cheblsls directly procured WAN connectivity from Safaricom Limited at a cost of
Kshs.6,132,013.00 in contravention of section 74 0f the Public Procurement and

Disposal Act, 2005,

(iv) The EVIDs Tender Evaluation committee of N/ls. Decimah l. [/l'mayi, Mr. Jarnes

bi"hrni Mr. Steven lkileng, lVlr. iVlichael Ouma, [Vr. Godfrey Lemiso, [Vlr. Reuben

Chirchir, all of IEBC; and Mr Wilfer Kibii and Mr. Washington Okoth of KEBS; and Mr.

Thomas odhiambo of e-Government was found to have breached Regulation 16(6) of

the Procurement Regulations by failing to

2!



conduct individuar evaluations. lt therefore cannot be ascertained that the process wasfree and fair.

IIIIR. EZRA SIMIYLJ CHIL1BA

The current cEo paid a claim of abour Kshs 258 milion to Face Technorogies for theextra claims that arose from the variations. This payment was irregurar as it was notsupporled by a varid contract. The former cEo had indeed decrinid to effect payments
on the claim.

3'2.8. The Petitioner contents that rEBC Tearn because of its incompetence andinability, missed the gorden opportunity to effectivery imprement tnu bvR system thatwould have reinforced the integrity of the voters' register and introduced efficiency in
th_e process of voter registration. The BVR process if administered effectivery and
efficiently by the IEBC Team, would have fully automated the entire voter re!istrationprocess by automaticafly generating a nationar register, county register and
constituency register more efficienfly than wourd be the case wrth a manual system. wecould not have had the cumbersome and chaflenging process of rerying on several
voters registers which were not onry confusing but raised a rot of questions, suspicion
and mistrust among the erectorar process stakehorders about the abirity and
competency of the rEBC to produce an accurate and veriflabre principr! Register of
Voters (PRV) for the 2013 general elections and subsequent ones. The interface
between the BVR and EVID systems wa not effectivery handred by the rEBC Team and
therefore the EVID Kits did not accurately represent the final certifred voter register used
in the 2013 generar erections originar pranning was for the voter registration Jata to oe
uploaded into EVID systems within the month of January 2013. This was not possible
for the IEBC Team due to the finarization of the voter register and the late derivery of
EVID kits. EVID devices did not begin to arrive at the |EBC warehouse untir February
12,2013, and the finar derivery did not occur untir February 28,2013. The Erechonic
Transmission of resurts using mobire phones was yet another fiasco of the rEBEC
Team. The IEBC's Erectronic Vote Tailying system (EWS) was arso dysfunctionar
because of a number of shortcoming s, there was poor user interface, rack of security
mechanism to protect data being transmitted, rack of feedback mechanism to presiding
officers confirming fhe successfu/ fransmrssion of results, lack of functionality to handle
more than one election at the same time and lack of integration capacity with digitat
maps. Again, this is a pointer to incompetence in terms of poor planning, ill _
preparedness of the IEBC Team

REMOVAL OF IEBC OIi GROUIIDS OF INCOMPIEIICE & LACK OF IfTITEGRIIY A5 STIPUALTED IN ARTICLE 25r OF IHE COIISTITUTION OF (EIIYA

3.2.9. The Petitioner categorically states that the IEBC Team failed to effectively link
and integrate the BVR system into the Electronic Voter ldentification System/ cievices
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which arrived on the eve of the 2013 general elections and most staff , especially filed

staff in charEe of voting were not given any humble time and opportunity to get properly

trained on the operations and workings of the new technologies introduced by the IEBC

Team at the last minute The IEBC Team failed to link the same BVR-EVID integrated

system to the political party membership to the voter register - which was a critical

element for managing the nomination of candidates. This partly contributed to the mess

witnessed during the nomination processes of most political parties who attempted to

use the IEBC Registers to cross-check the names of their members who were

participating in their respective party nomination exercises.

The PAC audit established the following on the BVR:-

l. There was no evidence that the procurement plans for 2011/2012 and
2012/201 3 were approved by the IEBC management
It. The tender opening minutes for the BvR tenderwere only signed by the chairman
ancl Secretary,'whileThe Tender Opening Committee opened financial proposals and

technicat pro'piosals at rhe same time, which was contrary to the Public Procurement

and Disposal Act,2005 and Regulations 2006

l. The Accounting officer irregula y appointed persons to the evaluation and due

diligence team for a triP to lndia

lv. There was no evidence that the cEo consulted the commission or the Tender

Committee before he terminated the first BVR tender.

EVIDs
l. Evaluators did not conduct individuat evaluation as per Regulation 16 (6) of the

P rocu rement Reg u I ation s.

ll. IEBC failed to conduct due diligence on a successfu I bidder even after reports of

malpractice in Uganda by the same company

tll. Letters of notification of aw'ard to successfu/ and unsuccessfu I bidders were not done

on the same day as per Sectlon 67(2) of the Procurement Act'

lv. variation of contract by more than 10% was done in disregard oi Regulation 31 of

the P rocu reme nt Regu I ation s.

v. lnspection and variation of the 34,600 deyrces was not done prior to deployment.

This breached Regulation 17(3) of the Procurement Regulations.

vl. The commlssion falled to adhere to technical advice to cancel the EVID tender

before entering into contract. Face Technologies did not have the required

infrastructure.-This crversight on the part of IEBC largely led to the failure of the system'

ETRS
l IEBC un-proceduralty used quotations to procure 5,951 mobile phones al Kshs

17,847,04g.00 and attdio-visual equipment ai Kshs S'078,480 fhls was well above the

Kshs 7 million threshold for use of this procurement method
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T-he P,residing off rcers experenced difficutties transmitting resurts due fo R rs serverstowoown rhe server originally procured for Rrs was tenporariry configtrred to beLtsed in preparation of EV\D {:!a This process ended two (2) days to tie etiiion oayand^was then configured forRrs rhis reft very timited time ior adequub G,itiig or tnuRrs server configuration. consequenily, the tog fire fiiled up the dis'k s;pace itiicatea rorRfS and stalled the system

Trailng of the presiding officers was not adequate: Most of the mobire phones and stMcards for Resu/rs rransmrssio n were delivered after the training of the presiding officershad been concluded. some constituencies received equipmenl on the'night ie'fore theelection. This meant that officers were not adequatety trained on technotZtgy irihere itvtas conducted it was not hands-on.

ll rhe commtssion dtrecflv procured wAN connectivity from safaricom Limited at
I:l: E 132,013 contrary to section 74 of the puoii irocurement and Disposar Act,2005
lll Further, the commission 

,mad.e 
an irregurar payment of Kshs.4go,516 to Airtet KenyaLimited for services not renderecl.

3'2'10. The Petitioner notes that as a result of incompetence and internar
operational inefficiency, the IEBC Team failed to promp|y complete the compiration of
the final Principal Register of Voters, a key aspect of the erectorar process in terms of
citizens'constitutional rights ancl furrdamental freedoms of participation and choice in
the context of promoting erectorar democracy in Kenya. This shortcoming on the part of
the IEBC Team limrtecr the duratron for its public inspection of the principal Register of
Voters (PRV). As if that is not enough, training of registration staff by |EBC on the use of
BVR was conducted for a very short perrod of onry four (4) days from November 12-
17' 2012 through a methodorogy known as cascade training. These trainings were
ineffective and more theoretical than practical given the shortage of training (BVR) Kits,
with some regions and constituencies reporting only one kit for 10 trainees. The training
appeared to focus on the end-users, whilst to some degree being neglected for support
and oversight staff. The issue of passwords that had expired, which had been set
during manufacturing process and related technical issues post great challenges to the
ill-trained filed staff and their seniors/ supervisors were helpless. \this again consumed a
week or so from the alreacly constrained duration for votei' registi-ation. lndeed, fhere is
no evidence that there was any training provided for constituency Erection
coordinators ( cEcs) or Regiona! rcr staff wha were the first point of contact in
the event of issues being encountered during voter registration, which again
points towards poor pranning and incompelence on the part of the IEBC Team..
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3.2.11. The Petitioner further notes that upon compilation of the register, the IEBC

opened it for inspection and rectification for a period of only 15 days instead of 30 days,

thus on 4 January 2013 and completed this exercise on 19 January 2013. The

compilation of the PRV was certified as complete on 1B February 2013 by notice in the

Kenya Gazette, in leading daily newspapers and on the IEBC website, which was hardly

accessrble to civit society organizations, political parties, media, observers and other

stakeholders in the electoral process. lVlore so, the stakeholders had only 15 days or

less to verify and authenticate the details in the Principal Register of Voters before the

Election Day thus 4th [Viarch 29'l 3. At this point, the indicated total number of registered

voters in the BVR Register was 14,352,545, while the Special Register had 36,236

registered voters.

The PAC findings was that until the vaters register was ceftified and gazetted on 18

February, 2013, there was no voters' register to migrate to EVlDs. After ceftification of
the voters register, it was practically impossible to complete the data extraction and

upload onto EVlDs, ten days to the election. rhls a/so hampered the training of IEBC

staff on the use of the devices; some equipment came in as late as 29th February,

2013.
Ihe Resu/l Transmission System failed because a server dedicated to lhrs exercise was

not put to EVtDs use until three days to the General Election. This compromised test
runs activities. Furthermore, the server still contained EVIDs data and this constrained
paditioned space. rhls was fixed but some staff on the ground had already given up on

electronic lransmission and resorted to manual transmission. The late procurement of
EVIDs had a general rippte effect on the effectiveness of lhe Resu/fs Transmission

The transfer of data from BVR to EVtDs began before certification was done. This was

due to the pressure put by the commission on the lcT directorate to peiorm. ln some

instances, there was discrepancy between the BVR and the EVIDs data'

3.2.12. The Petitioner observes that up-to now the IEBC Team is yet to clean the

principle Voters Register that was used in the 20'13 general elections for the six electtve

positions in the Country There were numerous discrepancies in the said Register as

will be illustrated later with the iudgment in the Senatorial Election Petition No'3 of
2013 filed by Musikari Nazi Komho ys Moses Masika lfletang'ula and lEBc as the

Znd Respondent at the HiEh Caurt of Kenya at BunEoma'

3.2.13. The Petitioner states that because of internal incompetence and inefficiency

and inability, the IEBC Team failed to create awareness among the stakeholders and

voters through a comprehensive voter education prograrnrne on relevant voter

information related to the elements of Kenya's Principal R.egister' This led tc a lot cf
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susprcron and confusion among the stakehorders, especiary the poriticar parties andcandidates who thought there were murtipre regrsters deriberatery created by the rEBCTeam to rig the generar erections. The key ererients of Kenya,s principar voters, registerthat the lEBc Team faired to dissemrnate to the stakehorders and the erectorates were.
Biometric voters' Register (BVR): contains aI the voter registration information for amajority of the voters (over 14 milion), incruding biometrrcs.

special Register: contains a, the voter registration information for approximatery36,000 vote rs, except biometrics.

Diaspora Register' contains all the voter registration information for voters registered inthe Diaspora.

Green Book: The primary reference at regrstration; used by the rEBC as the referenceof last resort after the massive and widespread fairure of the Erectronic Voterldentification Devices (EVrDs) in over 607o ot the poitrng stations in the country, furtherillustrating the incompetence and lack of preparedness on the part of the IEBC Team

3'2'14' rhe Petitioner further observes that as the erectorar process moved towardsconclusion, the rEBC's figures of the totar number of registered voteTs were found to bevery inconsistent, confusing and unconvincing to the stakehoglders in the electoralprocess of 4th IVrarch 2013. Thus the numbers appeared to have either changed or hadmateriar m iscarcurations. For instance, on grh rlflarch 2013, the totar number ofregistered voters at the end of the tarying of resurts was indicated as 14,3s2,533 (adifference of 12 voters). However, if the county totars are added up, the sum of acounty totars comes to 14,349,896 (a difference of 2,64g voters). on 1 g Jury 201 3 thenumber had changed to 14,388,781 (a difference of 36,236 voters).

3'2'15. The Petitioner observes that in right of the requrrements of the raw and the factthat the registration process ought to have been concruded 30 days before the generarelection, these changing registration figures (and tne f f gC,s:h;;;;;;;;;n"
Green Book to justify huge variances in the figures) were vrgorously argued asmalpractices in the Supreme court in Raira oc,inga vs The rEBC & others, andcontinues to cast a croud of susprcion over the quarity of the pRV and the competencyof the IEBC Team that undertook the said registration process prior to the said generarelections.
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3.2.16. The Petitioner asserts that in reality, even if it is accepted that the BVR
Register, the Speciai Register and the Diaspora Register are components of the
Principal Voters' Register (PVR), the intention of the electoral law was that their
contents should remain 'frozen after it had been gazetted and should be the final roll
call of voters and only reference point for the number of people who were eligible to
vote

3.2.17. Your Petitioner states that aforementioned discrepancies in the total number of
registered voters further fortifies his argument that the IEBC Team was not only
rncompetent but also infective and lacked the necessary capacity to fulfill its

constitutional mandate and function of voter registratron with regard to voter
registration and hence should be dismissed from ofiice. Resort to the Green Book
further evokes memories of the former registration system, which used optical marl<

readeTs but also had a Green Book as a fall-back position. The Green Book cannot be

trusted as the primary reference when there has been a sizeable investment in

technology and the public has been assured all along that technology will provide

safeguards against past inaccuracies in the voiers' register. This is no way to build

confidence rn the accuracy of the register, a key confidence-building measure that ls far
from achieved.

3.2.18. Your Petitioner observes that the IEBC Team failed to ensure that an

accurate and verifiable Principle Register of Voters (PVR) was prepared in good time
and promptly shared/distributed political parties and others to the stakeholders in the

electoral process, ln this resp3ct the IEBC Team could not therefore certainly and

accurately and certainty determine all those who were eligible to vote in the 4th March

2013 General Elections. This explains why there were variations and discrepancies in

the number of registered voters in the Principal Voter Register, as highlighted earlier in

this Petition under Paragraph 2.5 14. The per-formance of the IEBC Team with regard

to its function of voter registration raised more questions than answers about the

credibility of the PVR and capacity of the IEBC Team to carry out a seamless voter

registration exercise as stipulated in Articles 82 & 83 of the Constitution of Kenya 2010

and the Elections Act 201 1
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3'3' lncompetence of the IEBC Team manifested in the irregurarities andmalpractices during voting 4th rurarch z013, contrary to the provisions of Articre g6of the Constitution of Kenya 201 0;

3'3'1' The Petitioner obseryes that the constitution of Kenya 2010, rEBC Act 2011 andthe Elections Act 20'1 1 grant the rEBC vast powers over conducting and managingelections as witnessed in the 4rh March 2013. According to Articre g6 of the constitutionof Kenya; at every erection, the independent Erectorar and Boundaries commissio,sha// ensure that-

(a) whatever voting methodis r-rsed, the systemrs srrnple, accurate, verifiage, secure,accounta b le a nd tran spa re nt,

(b) the votes casl are counted, tabutated and results announced promp,y by thepresiding officer at each po ing station;

(c) the results from the porting stations are openry and accuratery corated and prompryannounced by the returning officer; and

(d) appropiate structures and mechanisms to eriminate erectorar marpractice are put inplace, including the safekeeping of lection materials.

3'3. 2. Your petitioner states that credibirity of the rEBC,s Resurts Talying andTransmission systems in the2013 generar erections raised more questions thananswers. This in turn tainted its pubric image and eroded its integrity as an impartiar andcredible Erectorar Management Body. The negative perception continues to haunt the,members of rEBC and rts management day by day. rt rcquires urgent serf introspectionand souls searching on their part, individua[y and colectivery as to whether theircontinued stay in office is tenable anymore.

3'3'3' Your Petitioner states that the rEBC Team faired to effectivery, accuratery andpromptly process and transmisston the results oi the six seats in the general elections of4th l\rlarch 2013 as stipurated in Articre 86 of the constSitution of Kenya 2010. Thisnotwithstanding the deproyment of a strong and expensive work force of permanent
and temporal staff to the turn of about 300,000 in ail the 33,400 or so potiing stations.290 constituencies ancl 47 counties in the Country. The break down was as follows:

o 33,400 Presiding officers supervised counting at the poring-station rever,
compreted statutory forms 34, 35and 36 and announced poling station resurts
and rerayed provisionar resurts to the rEBC headquarters tarying centre.
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290 Returning Officers aggregated and announced members of the National

Assembly, county assembly members and the votes for the other seats.

47 County Returning Officers aggregated and announced governors, senators,

county women representatives and votes for the presidential election lEBC

headquarters announces winner of the presidential election.

IEBC national tallying centre through its Chairman announced winner of the

Presidential Election and other presidential candidates in the 4th March 2013

general elections.

3.4. Your Petitioner states that despite a generally good image when it was

established, riding in part on the public approval ratings of its predecessor, the

lndependent lnterim Electoral commission (llEC), the IEBC briefly ran into a number

of credibility and integrity challenges; its public approval ratings, in various public

optnion surveys conducted by the Kenya National Dialogue and Reconciliation

Ir/lonitoring Project and others, dipped irreparably up to now as will be illustrated by

various memorandums, media statements and pTonouncements by leaders and

stakeholders across the political, religious, civil society and geographical divides.

There were a number of institutional and operational challenges which negatively

impacted on the competence, efficiency and effectiyeness of the IEBC Team and

subsequently eroded its integrity and pubtic confidence/trust in the run-up to and

following the IVlarch 2013 general elections. The most significant of the management

short comings and challenges which compounded IEBC Team',s to incompetence

and loss of integrity were'

" Perennial and protracted wrangles between the commissionerS, especially the

chairman Ahmed lsaack Hassan and management led by the then commission

Secretary, James Oswago;

u weak enforcement of the election laws, especially the electoral code of conduct

and electoral offences provisions of the elections act 201 1 ;

o Uncertainty over the election date that eventually moved to court for haring and

determinatio n;

The controversial and late acquisition of the Biometric Voter Registration (BVR)

kits and the Electronic Voter ldentrfication devices(EVlDs) ; and

Delays in the promLllgation of election regulations

l
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3'5' The Petitioner observes that some of the aforementioned shortcomings, charengesand rnadequacies of the rEBC Team contrnue t"-0r," and new ones have since arisenbased on developments since the 201 3 generar elections and the .rrrunt 
"L.lilnu"r,ngmood in the Country which has not only ioliticizJ ano heightened politicattemperatures but arso eroded pubric confioence ano trust in the commissron. These hasin turn blurred the image of an independ""t, i*prili fair and credible ElectoralManagement Body and poruted the erectorar .nuiron."nt for effective and efficientmanagement of the fo rthcc

constituted rmrng general elections by the IEBC team as currenfly

3'6' Your Petitioner maintains that aI the aforementioned aspects constitute the maingrounds of incompetence and lack of integrity that are discussed in details in severalparagraphs of this petitron. rt can not be over emphasized in this context that the rEBCTeam not onry faired to assert its independence in the 2013 generar erections , but arsodid not fully appreciate, internarize and operationarize the immense constitutionarmandate' powers and functions of a strong ano inJepenaent erectorar managernentbody (EIVIB) envisaged bv the framers or ti" con.i,tution of Kenya 2010. rndeed, theIEBC Team as currenfy faired to rise to the o""r=ion unol or occupy its powerfur andrightly position as stipurated in various provisrons of the constitution of Kenya and itsenabling legisrations. The petitioner shal rater on revisit, broaden and fortify his premiseand argument in the context of this petition.

3'7' Your Petitioner observes that the rEBC Team before and during the 2013 generarelections operated on a very weak, contradictory, antagonistic, polarized andincompetent interna! governance strucfures with two competitive axis or centres ofpower' The first axis comprising of the chairman, some commissioners and stafr. Thesecond axis was composed of the former Secretary of the Coiirnrission, somecommissioners ano staff rhis cold war Iiker".nrno was experienced before, duringand to some extent after the generar erections of 4th t\4arch 2013. soon after the rEBCcommissioners were appointed and sworn into office in November 201 1, they organizeda strategic planning retreat with management to pran for the forthcoming erections andto discuss other aspects of the newry established Erectorar Management Body (EMB,s)mandate and functions According to media reports and inforrned internal sources thatdo not wish to be discrosed or be seen discussing furow commi""ioners and staff.towards the end of thai retreat, the current chairman informed his felow commissionersat a cornmission meeting in the coastar region that the rEBC needed to appoint acommission Secretary - in the meantime, the incumbent wourd be designated Actingcommission Secretary For many observers, this was a continuation of the controversy

l0
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between the chairperson's office and the Commission Secretary's in the last days of the

llEC. The IEBC proceeded to advertise for a Commission Secretary and two deputies.

The matter eventually went to court and a voter obtained an injunction against the

IEBC's recruitment of a new Commission Secretary, pending determination of the suit

This particular case is still pending in the high court awaiting hearing and determination.

3.8. The Petitioner notes that the IEBC proceeded with the appointrnent of two

deputies, pending determination of the suit regarding the Commission Secretary. While

the IEBC kept a public image of unity and many of its officials stated categorically that

the matter had since been buried, it is possible that it was merely a microcosm of
governance issues that created suspicion and mistrust among commissioners and staff

galvanized around the current Chairman and the former secretary, who operated two

parallel centres of power within the Electoral Management Body. This phenomenon

continues to plague the IEBC's unity of purpose in diverse ways and may, in fact, mask

broader board and management separation issues. One would argue that those

wrangles have since been sorted out after the suspension and eventual sacking of the

former Secretary James Oswago, but he has his strong allies and sympathizers in the

name of some commissioners and staff in the management and in the 17 regions and

290 constituencies There is a need for parliament to reflection on how to strike a

balance between the executive powers of full-time commissioners, the responsib ilities of

the Chief Electoral Officer/Commission Secretary and the rest of the secretariat in day-

to-day administration.

3.9. Your Petitioner's anonymous interviews with representatives of IEBC at both

levels of Commissioners and Staff reveal that:-

. /t ls sfl// not clear what the dividing lines are between the policy and administrative

domains.

" There are no institutionalized guidelines for how to manage this separation.

" There is no contmon understanding of the core processes of delivering free, fair and

transparent general etection because of the current fear and uncerlainty among most

commlssioners and staff of the emerging negative perceptions and violent proiests and

anti- IEBC debates in the media and pubtic fora by leaders across the political and

religious divides. This is feftile ground for the kind of conflicts that have sometlmes

flared up, as well as the managedal stasls that sometimes sets in when staff is not sure

if they will be accused of crosslng the policy line or surtive the envisaged vetting.
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3'11. Your Petitioner states that the rEBC Team as currenlry constituted racks thecompetence, capacity and integrity to eriminate erectorar offences and marpractices inthe forthcoming generar erections, as was recentJy witnessed in the two by rections in[/alindi and Kericho, respectivery. rndeed, given the nature of Kenya,s erectoralprocess, the said by-erections have had craims of irregurarities, with craims and counterclaims of irregurarities and erectorar marpractrces across the poriticar divide. This hasfurther cast doubt about the competence, preparedness and abirity of the current rEBCTeam to effectivery dear with erectorar offences in the next generar erections. For
rnstance, on one hand, the Ruring Jubiree coarrtion crarmed that rEBC rigged the byelections in Malindi in favour of the opposition candidate sponsored by oDM and byextension the coRD coarition. on the other hand the opposition party KANU and rtsnewly found allies in coRD coarition craimed that the same rEBC rigged the Kerichosenatorial Elections in favour of the Jubiree coarition candidate. rn thrs regard, both
sides of the political divide have continueci to express their reservations and doubts
about the competence, abirity and capacrty of the current rEBC Team to gLrarantee this
Country free, fair, peaceful and credible general election.

3'1?. Your Petitioner further states that rEBC and its sister agency, office of ihe
Registrar of Political Parties have failed to regulate the unpatriotic and undisciplined
behaviour of some members of poriticar party who in one way or the other compromises
or erodes the credibirity of the erectorar process poriticar parties have arso had
controversies rerating to the changed aflegiance of some of their erected members
without suffering the consequences of by-erections as providecr for in raw - chiefly bypublicly supporting others wrthout writing letters of resignation to the speaker of the
National Assembry or the senate Legalry, these members should be deemed both bv
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3"10. Your Petitioner is of the view that in order to strengthen the governance structureof the future Erectorar Management Body, there is need for Nationit Assembry and
Se n ate cou ld co n side r. -

, Expending more effort on reinforcing board_management separation;

' Having an even smafler number of commissioners (say, three orfive maximum) whowill focus more on policy issues, or

" Having all or some of the commissioners serve paft-time. rnadequate erectorar rawenforcement capacity.
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their parties and the Registrar of Political Parties (RPP) and IEBC to have resigned in

accordance with the provisions of section 1a(5) of the Political Parties Act, 2011, but

this has not been the case. lnstead, the RPP has sought a legal opinion on the issue

from the Attorney-General, while there are a number of pending cases in the courts on

the matter This seeming weakness in enforcing electoral law has raised doubts on the

IEBC's compe tence and integrity to deal with taw-breaking by political parties and

their members.

3.13. your petitioner maintains that IEBC lacks the competence and capacity to deal

with electoral offence relating to bribery and treating in the past and future general

elections and by lections. That despite the enactment of the Election campaign

Financing Act, its mere passage does not inspire public confidence in the lEBC',s ability

to rein in wayward political parties and aspirants or candidates. lt will be encouraging

and inspiring public confidence if at all many of electoral offenders in the 2013 and

subsequent by elections were heavily punished by the IEBC Team as a deterrence

measure. Unfortunately, since most electoral offenders, especially high profile political

leaders were not arrested and prosecuted by IEBC in 2013 and the said by elections,

mostStakeholdersareapprehensivethatlEBCdoesnothavethecompetenceand
capacity to deal with such violations and that nray be business as usuai in the next

g"n"ruielections, if at all the current IEBC is allowed to preside over the general

elections.

3.14. your petitioner observes that the enforcement of nomination procedures in the

20'1 3 general elections was also somewhat hampered by the IEBC Nominations

Disputes committee's overlapping mandate and functions with the Political Parties

Disputes Tribunal (PPDT) and the courts Another area in which the IEBC has

experienced challenges was the promulgatron of election regulations on the electoral

process generally.

3.1S. your petitioner asserts that despite the fact that the law requires regulations to

beadoptedbyParliamentbeforetheybecomelaw;thelEBChadnotdeliveredthedraft
regulations to the relevant committee of Parliament six days to the original deadline'

Parliament had to demand delivery in strong terms, following which the regulations were

tabled by the tVlinister for Justice, National cohesion and constitutional Affairs The

Election(Amendment)Act,followingaBiIlbytheChairmanoftheConstituttonal
lmplementationoversightCommittee,savedthedaybyextendingthetimeforthe
promulgation of the regurlations. The lEBc eventually submitted the election regulations,

as amended and approved by Parliament, to the Government Prlnter for publication on

33
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2 November 2012 whire thrs ended the process of promulgating the Erection (Generar)Regurations, 2012, the Eiection (Registration of Voters) Regulations, 2012, and theEleclion (Voter Education) Reguiation s. zo12, it is-altart< reminder of the extent towhich it is likery that the rEBC was incompetent as manitested in its inabirity abre todischarge its obrigations within the statutory deadiin;; As the next generar elections aregolng to be such high-pressure, high stakes event and time-sensitive events, just likethe 2013 were, this is very worrying practrce on the part of the Erectorar ManagementBody

3'16' Your Petitioner observes that the rEBC's weak capacity to enforce the law and itsown regulations is ir-r part a refreciion of its vurnerabirity to the infiuence of andmanipulation by porilcar parlies Not onry is this evident from the manner in which theRPP handled political parties flouting the Political partres Act in the transition period, butalso in the incompetent manner in which the tEBC handted the nomination ofspecial seaf represen tatives before and after the 2013 generarelecfions. Therewas subsequenfly courl action on the norninated members of county assembries, inaddition to the nomination of candidates for the direct erections before the generarelection and nominated members of the Nationar Assembry and senate. The rEBCTeam subsequenfly received some pubric condemnation for these irregurarities, whichadds to its generar incompetence and integrity shortcornrngs with the rest of theelectoral process.

3'17' Your Petitioner states that the rEBC team through its chairman has reportedryopined that some of the commission's fairures and shortcomings in the2013 generarelections may have been due to the rogisticar chalenges of running six erectionssimultaneousry. whire this seemed to make.oru runau, but in the absence of a wer3aloned opinion that weighs this supposed benefit against the likelihood of at leastdoubling or tripling high electoral costs, it is not readrly apparenl that this will necessarilylead to an improvement in the IEBC's performance

3'18 Your Petitioner observes that because of incompetence and rack of humancapacity IEBC failed to appty and or utilize its prasecutorial powers donated to itfrom Articre 1s7 of the constitution of Kenya zoio, wrtr regard to erection offenclers.As indicated ersewhere in this petition, tne irgc even tried in the 20.13 generarelections to put together a fledgling investigative and prosecution team to enable it todischarge this mandate rts output from the 20i3 erections, compared to ail theallegations of marfeasance, is nevertheress not apparent and this in itserf iflustrates the
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fact that the current IEBC has no capacity and competence to engage in prosecution as

stipulated in the elections Act 2011 and its amendments.

3.19. Your Petitioner further states that either way, the IEBC and Kenya's response to

electoral malpractices and/ or offences is not strong enough to send a clearly deterrent

message to would-be election offenders about the cost of committing electoral crimes

lnsufficient electoral transparency and accountability Electoral transparency was one of

the weakest aspects of Kenya's electoral process in the 2013 general elections.

2.10. Your Petitioner observes that the spirit and the letter of the Constitution of Kenya

was to establish a strong, independent, transparent and accountable electoral

management body that will guarantee this country free, fair, peaceful, transparent and

accountable electorai process and credible election results as pari of it goal of creating,

nurturing and sustaining electoral democracy in a multi-party political environment.. .

lronically, transparency and accountability of IEBC to its stakeholders, especially

political parties and civil society seems to have weakened with the advent of a stronger

Electoral Management Body anchored in various provisions of the Constitution of Kenya

2010 and the electoral laws. lndeed, IEBC was opaque in terms of making public

the results of many of its electoral exercises, including its new technologies such

as EVR, EVID and Resu/ts Transmission System (RfS)' fh's in turn led to

increased suspicion and mistrust of the \EBC Team and its resurfs for the 2o13

general elections, especiatly in the presidential results transmission process.

3.20. Your Petitioner asserts that for the sake of integrity and credibility, it was not

enough for the IEBC Team to have publicly projected the results on large screens as

they come in 2013. The IEBC failed to have all the critical information in the election

results audit trail publicly available to enable its accuracy and the absence of fraud to be

ascertained. There is currently some disquiet ovelthe fact that the 20'13 general

election results are still not publicly available, amid claims that the IEBC cannot account

for d isproportionately large discrepancies (some media reports put them at close to a

million votes) between the vote tallies in the presidential and other elections and that

this has, among others, affected the distribution of the monies due to political parlies

from the Political Parties Fund.

l5
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3'?1' Your petitioner further asserts that the tendency of the current rEBC to beopaque, defensive and over reactive on issues pertaining its competence andrneffective performance in the 20'1 3 generar etections rs not lust an image issue or merenegative perception for the rEBC, but courd potentiaily reduce its integrity and pubricconfidence in both the rEBC and the Supreme court (depending on h-owit n"noi.. 
"nydispute emanating from such controversy). Erection'resutts are such an important partof the reform of the country's erectorar pio."". that stakehorciers and erectorar analystsshould not be second-guessing the Erectorar w"nag"r"nt Body or deriving theiraccuracy from survey methodorogy such as tne paiaret vote taburation emproyed by theLocal Domestrc Election observers Group lEroc) Thrt on" of the important things thatwould have herped restore pubric trusi ,s the rEBCis finar resurts in a form that wourdhave put arr erectorar stakehorders at the same rever in terms of the primary data, and ina form that opens up the resuits processing system and its products to independentrzerification To thrs end rEBC Team terribiy iaiteo in its Resurts Transmission system(RTS), which reft the stakehorders doubting the authenticity of the resurts that werereleased after the comprete breakdown of ihe said technorogy. coupred with the derayin producing the resurts. and the arready swirring ,r.or* about the discrepancies in theresult tarrres, further eroded pubric farths in tne tirgc as currenry constituted.

4' o'Your Petitioner asserts that rEBC's incompetence was manifested in its fairure toregulate poriticar parties during nominatrons and campaigns of 2013, contrary to theprovisions of Articles 88(4) (d) 91 and 92.

4'1' Your Petitioner states that rEBC is arso mandated by raw to estabrish the poriticar
Parties Liaison committee (PPLC). A strong and vibrant ppLC would have not onlybeen a usefur forum for consurtation with poriticar parties, but wourd arso herp to defusetensions in the process by dearing with criticar chalenges from a broader perspectivethrough con se nsus-bu ird ing, whire the poriticar parties Act, 201 1, envisages anrndependent Registrar of poriticar parties (Rpp), not subject to the contror or direction ofany person or authority, this regisration is reievant to the rEBC in two ways. rn the firstinstance, a substantive Rpp is yet to be appointed, meaning that the previous Rppappointed under the poriticar parties Act, No 10 0r2007, is stiil acting as such in rinewith the transitionar provision in section 51 of the poriticar parties Act, 2011.
4'2' Your Petitionen notes the fact that porilicar parties are critrcar actors in theelectoral process, ancr the incrusron of the rEBC in the ppLC means that the erectorarIVlanagement Body wiil stiil have the function of maintaining diarogue with poriticarparties and the Rpp even after a substantive Rpp is appointed and the new regisration
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is fully operationalized such dialogue wrll be critical ln ensuring polrtical parties

understand their rights and responsibilities in the electoral process are aware of major

decisions in the electoral process and contribute to the lEBC',s decisions on malor

electoral issues.

4.3. Your Petitioner states that the spirit of the Elections Act 2011 with regard to PPLC

is that political parties are as subject to the law and to the IEBC's directions as any

other stakeholder in the electoral process. They nevertheless enjoy a special place ln

the scheme of things since the law requires the establishment of the PPLC as a formal

forum for dialogue and consultation with political parties. The IEBC Team and the RPP

failed to establish a strong PPLC before and after the 2013 general elections The two

institutions also failed to regulate the manner in which political parties conducted their

party nominations for the 2013 general elections and subsequent by elections

4.4. Your Petitioner observes that political party nominations are another source of

concern and a manifestation of lEBC',s incompetence and lack of integrity. The party

nominations for the 2ol 3 general elections were a serioLls affront to the country's

multiparty system and its electoral democracy. The political parties were not only

chaotic but also patently undemocratic, quarrelsome, and in some places even violent.

However, because of incompetence and lack of lntegrity, the IEBC did not put in place

administrative mechanisms to supervise these nominations in accordance with the law

and there is indeed doubt over whether, given all the imperatives of organizing a

successful general election, this supervisory function of the IEBC over political parties

will ever be exercised rn the next general elections, especially in the context of complex

general elections such as those held on 4th March 2013'

4.5. Your Petitioner observes that the IEBC may have an administrative reason for not

supervising the political parties nominations in 2o 13, since it simply did not have enough

staff to do so, but it seems that ex posf facto supervision in the form of holding political

parties to account for the manner in which they followed their nomination rules and

providing directives on fair nomination processes may be of some help. This is what the

IEBC Election Disputes Tribunal did when it heard 120 nomination-related cases in the

run-up to the last general election. However, the short time set aside for the hearing and

determination of disputes created a situatton in which some political parties and

candidatesfeltthattheydidnotgetSubstantivejusticefromthelEBCTeam.

4.6. IEBC incompetence as manifested in its failure to execute its Voter Education

mandate function stipulated in article 8(4) g of the constitution of Kenya 2010;

11
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4'6'1' Your petitioner states that rEBC faired to out comprehensive voter educationand adequate voter information dissemination as required by the constitution and theElections Acr 2011 The rEBC, civir society and the media the rerationship between theIEBC and cirrir society is seen in the context of erection observation, discussed below,and the discharge of the rEBC's voter education mandate The ratter was criticar,especially given the rerative comprexity of hording six erections on one day. rn thisrespect the rEBC pubrished guidelines and regurltions on voter education andaccredited voter education service providers. Ho*"u"r, the rEBC did very ritfle toprovide technicar and financiar assistance as wel as monitor the inrprementation ofvoter education by the accredited civir society organizations. The rEBC faired to carryout quality contror and moderation of the maierra]s used despite the fact that it hadpublished a standard curricurum on Voter Education with the herp of the Kenya rnstitutefor curricurum Deveropment. The number of spoiteo and rejected barot papers andirregularitres on the statutory forms shows that there was rimited voter education andtraining of election staff to be abre to effectivery supervise, manage and monitor thecomplex electoral process and its newly introjuced technologies..

4 6'2' Your petitioner asserts that there was poor workang rerationship between someIEBC staff and the civil society organizations wi*r regard to Voter education. Thisproblem persisted late into the electoral cycle, with s]ome tEBC staff memberschallenging the notion that any other civil society or agency courd pray the rore ofproviding voter education As a resurt, the rEBC originary intended to conduct votereducation (rargery funded by donors) on its own, but eventuary changed its approachand sought civil society assistance in the delivery of voter education, albeit much laterthan wourd have been the case if a colaborative approach had been adopted frorn thestart.

4'6'3' Your Petitioner observes that after raunching voter Education in october 2012, ilwas not untir after the stakehorders' conference in February 2013, that rEBC fert thepressure and handed responsibirity for derivery to civir society organizations (csorlThe indecisiveness and raxity on the part of the rEBC Team resurGd in criticar Jerays inthe implementation of voter education and also have Iimited the programme,s overa,reach and impact Genera|y, csos appeared to be asr<ing fo, great-er engagernent withthe IEBC and its readership, whire the commission,s readership seemed to view this ashigh maintenance (that is, too invorving). rn this regard, the csos wanted high-reverengagement with commissioners, whire the commissroners had other pressilg prioritiesand therefore delegated the CSO engagement to the IEBC slaff
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4.6.4. Your Petitioner states that the csos interpreted this as the lEBC',s indication

that csos and their issues were a lower-order priority to the IEBC's top leadership. ln

rts final report, the Election observation Group decried the lack of 'effective

communication and informatlon-sharing' by the IEBC. Ultimately, a compromise

between these two extremes will be necessary, based on further consultations and

agreement on the structure of the IEBC's relationship and collaboration with csos
generally. The IEBC used the media to inform the public on key stages of the electoral

process. There were, however, two shortcomings in its media use:

. The first was the failure to effectively manage expectations. Many pundits questioned

why the IEBC had to communicate a target for its voter registration drive, yet the

previous register had been drscredited. This begged the question of what the IEBC uras

basing its estimates on. lt would probably have been wiser to just promise to register 'as

many eligible voters as Possible'.

. secondly, at the height of the BVR controversy, the IEBC seemed to have totally lost

its public communication strategy, giving rise to the entrenched public belief that all was

not well and, ultimately, that it had been salvaged by the executive. overall, the IEBC

failed to read the public mood and expectations rn the2013 general elections and this

partly explains the growing voter apathy in the country. The media itself was criticized

for not asking the IEBC tough questions or revealing malpractices out of fear of stoking

tensions similar to those related to the post election violence'

5.0. IEBC Shortcomings in the facilitation of Election observation and ftflonitoring

mandate and function under Article 88(4) h

5.1. Your Petitioner states that the constitution of Kenya and the Elections Act 201 1

now recognizes monitors and requires the IEBC to provide regulaiions for their work. ln

reality, however, there is some distinction between election observation, election

monitoring and election supervision. The mandate of election observers is to gather

information and make an informed judgment without interfering in the process The

mandate of election monitors is to observe the electoral process and to intervene if laws

are being violated Election supervisors certify the validity of the electoral process' The

IEBC contends that it is the supervisor, only political parties should monitor, and

observers should observe.

5.2. Your Petitioner states that in the run-up to the general election, ELOG called for

more structured dialogue and consultation with the IEBC, which was virtually absent'

specifically, what the observers were demanding was a well-structured accreditation

process,comprisingmonthlymeetingswiththelEBCleadership,andlEBCattendance
of their events to provrde clarifications. The ELOG did not have unfettered access to

l9
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rnformatron it considered pubrrc, such as the voters'register rn machine-readableformat rhe observers from ELoG and other observer groups were denied a list ofpolling stations untir much rater in the day. The tEBc accreditation procedurescumhersome. There was deniar of access to observers in some stations even thoughan oath of secrecy was not necessary for observers. The Africa C"ntre fo,. Op"nGovernance (AfricoG) and Law Society of Kenya observers arso repo,,ed some accessand faciritation charenges Many observers have taken issue with the fact that thetallying centre was out of bounds rrom the second day and that party agents werethrown out of the tallying hall at one point and were told that the area wis a ,security
zone' The question was arso asked why rEBC gave the internationar observers weregiven voters' register earlier than domestic obsJrvers.

6'2'-Your Petitioner highrights some of the events that raised questions aboutIEBC's competence and integrity in the 2013 Generar erections.
o The server processing the provisionar resurts crashed on erection night;
u Engineers replaced its hard disks;

" By then the returning officers had decided to physicary deriver the resurts toNairobi;

" There were network tssues in some areas (yet mobile telephone networksSafaricom and Airter courri not communicate on the same pratform to provide th"necessary redundancy),

o Some phones (e.g. in Mombasa) were not configured; and

" Information technorogy stafi exprained the difficurties using vocaburaries, whrchdid not help.

o The upshot, though, rs that this was the beginning of the erosion of confidence inthe resurts. The derayed rerease of the finar resurts months after the erections(and in a form that can withstand pubric audit or scrutiny) stirt raises questions
about the rEBC's transparency and accountabirity to the voting pubric, if not itsoverall competence as an Electoral Management Body.
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Ultimately, the most significant challenge from a public trust standpoint is the

fui,"O i*pi"."ntation of the IEBC's technological investments in the electoral

;;;;.. and the cloud of illegitimacy that hangs over the results of the 4 March

2013 general election - especially in the presidential elections'

7.0 PETITIONER' S HUIVlBLE PRAYERS TO THE NATIONIAL ASSEIVIBLY:

l.ThattheNationalAssemblyimmediatelybeginstodeliberateonthisPetitionasa
matterofurgency,.ttiput't"OinArticle2SloftheConstitutionofKenya20l0;

2.ThattheNationalAssemblyinterrogateandascertainthegroundsofthis
Petition and find that they iisclose grounds for the removal of the cited

Chairperson and Eight Commissioners of th9 lndependent Electoral and

Boundaries CommiJsion (IEBC) under Article 251 (1) of the Constitution; and

3.ThatpursuanttoArticle25l(3)oftheConstitution'theNationalAssemblysends
thePetitiontothePresidentoftheRepublicofKenyatoimmediatelyconstitutea
Tribunal to investigate the Chairperson and the Eight Commissioners of the

lndependentElectoralandBoundariesCommission(IEBC).
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