
r0v

| 6 ttAR 20tt

S/run.

ta Itr

PARLIAME

?*r" r-rerD 87

ctrnq B t(- t-luN

t\A.r{r+-VtL fl4vJ'{t Prl,

c-PrS , r., P r,) f\
-ci^/r-Jo A-Y

1 $t+ 
^ 

ppart >4r1

OF KENYA
LIBRARY

REPUBLIC OF KENYA

KENYA NATIONAL ASSEMBLY

ELEVENTH PARLIAMENT - FOURTH SESSION

THE BUD6ET AND APPROPRIATIONS COMMITTEE

REPORT ON
THE SOCIO-ECONOMIC AUDIT OF THE 2OIO CONSTITUTION

PARLIAMENT BUILDINGS
NAIROBI MARCH 2017

NT



PREAMBLE

Mr. speaker, on the 26th of February 2or4, through a resorution of the House.
the National Assembrry estabrished a working group to carry out a socio-economic
audit of the constitution of Kenya 2oro. This was pursuant to the need to assess
the impact of the imprementation of conititution in the economy and the sociar
well-being of the citizenry. The main objective of the working group was to make
recommendations to the National Assembly on potential measures that could
enhance prudence in management of the country'r pubric resources. This was
necessary due to the perceived high cost in the implementation of the
Constitution-

Specifically. the working group was required to;
i. Assess the impact of the implementation of the constitution on

in5titutions
ii. Evaluate the social impact resulting from the implementation

Constitution
iii. Make recommendations to the Nationar Assembry on potentiar measures

that could enhance prudent management of the country's pubric rerources
iv. Investigate, determine and advise on any matter rerated to, rerevant,

consequential or incidental to the foregoing

Mr' Speaker, The working group was abre to carry out the audit mainry through a
review of existing documentation, consultation, with different stakeholders as well
as a nationar survey which was carried out in a[ the 47 counties. subsequentry. a
report containing findings on the matters aforementioned was submitted to
National Assembly on r3rh october 20r6 and was committed to the Budget and
Appropriations committee. The committee has reviewed and deriberated on the
report and now presents its findings.
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This Report contains the deliberations of the Budget and Appropriations
Committee and recommendations on the findingr.
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I. EXAMINATION OF THE REPORT

Mr. Speaker, the Committee held several sittinSs and two retreats to deliberate

on the report and firm uP on the recommendations The Committee was able

to go through the report, held in-depth review with the working group' and

preliminary consultations with the National Treasury' However due to time

constraints, the committee was not able to consult other stakeholders such as

the council of 6overnors (CoC), and the commission on Revenue Allocation

(CRA) among other institutions.

ln reviewing the report, the committee aligned itself to the following key

areaS:

Devolved governance

Constitutional Commissions and lndependent Offices

Legislature

J udiciary
National Executive

t.

ii.

iii.
iv.

3. The Committee identified key issues from the Audit report and made

observations and recommendations which are included below:

A. DEVOLVED GOVERNANCE

4. Mr. Speaker, the aim of devolved Sovernance in Kenya was to address

imbalances in development as well as promote equitable distribution of

resource'andaccesstoserviceS.TheConstitutioncreatedtwolevelsof
government;theNationalandCountyGovernments'Thefollowingkey
concernt were raised in the Audit Report:

i. Public participation: A number of Kenyans felt that they have limited

influence on decisions made by the two levels of Sovernment even though

it should be noted that many still felt that decisions made by the two levels

of government reflected their needs'

ii.structureandimplementationofdevolution:concernwasraisedoverthe
cost effectiveness of having 47 counties. This is deemed to have increased

the cost of implementation of the Constitution'

iii. Delineation of functions: though the fourth schedule of the constitution

assignedfunctionstothet'^/olevelsofgovernment.theTransitionaI
Authoriry did not exhaust the unbundling of functions. The fourth schedule

BAC Report on Socio-liconomic Audit of the 2010 Constitution Page 4



therefore requires further interpretation to crarify the functions of both
levels of government and prevent confusion. The uncrear rores incrude
roads and infrastructure, gambling and betting control. management of
water resources and water services, procurement in hearth services.
outdoor advertising among others. concurrent functions arso need to be
clarified.

iv' Prudence in use of pubric resources: concern was raised over fragrant
expenses of county assemblies, misuse and misapplication of resources by
county executives and non-adherence to pubric procurement and the pubric
Finance Management laws. Majority of Kenyans felt that corruption has
devolved to the counties.

v' conditional funding: currentry, there is no poricy or regurations to guide
the provision of conditionar grants to counties: specificaly on how these
grants should be applied or managed. some grants are fully managed by
the national government on beharf of counties and therefore do not quarify
as grants.

vi. County own revenue: counties are facing serious challenges on own
revenue collection with some counties collecting less than what the defunct
local authorities, municipar and/or county councirs used to co[ect when
combined. This inabirity to co[ect revenue and meet targets iJ a chalenge
to effective devorution. There is need for a discussion on how counties can
address this.

vii. Determining the sharable revenue: there is no conJensus on what shourd
conJtitute sharabre revenue especia[y since the rast audited nationar
accounts have been the basil of the verticar sharing of the annuar budget
resources for the rast three years. others fert that the totar resources in the
budget including estimated revenuei and externar funds shourd be
considered as sharabre revenue. on the other hand, the nationar
government argues that borrowed money. both domestic and externar, or
grants earmarked for projects cannot be included as sharable revenue.

viii' National planning priorities and county mandates: there are concerns
about inadequate institutional interaction between the two levels of
government. The rnter-60vernmentar Relations Technical committee is not
yet fully functionar and has not faciritated effective intergovernmentar
relations and harmony. Furthermore, there is evidence of fragmentation in
service delivery with constituencies and wards implementing development
funds though it isn't crear whether these prans are arigned with broader
county development plans

tiAC Iteport on Socio-l.lconontic ALrrljt of thc 2010 Constitution I)agc 5



Senate and representation of counties at the national level: the

constitutional design of a directly elected senate has inadvertently

undermined the objective of enabling the Senate to scrutinize the national

government and to provide a link to the county level of government'

6. Mr. Speaker, the Committee thus recommends the need to amend the

Constitution to provide for the appointment of Cabinet Secretaries and

county Executive Committee Members from the resPective legislatures i.e.

National and county levels. This may need to be suPported by amendments

of other pieces of legislations to ensure that qualifications of members of

legislatures can lead to appointment of qualified memberu to these Positions.

7. Mr. Speaker, the committee noted that there was duPlication in public

participation and this creates lethargy amonS the citizenry as they are

consulted on the same issue severally. For example, Article 221(5) of the

Constitution provides for a Committee of National Assembly to conduct public

hearing on the budget. However, the National Government has continued to

do public hearings on the budget. The elected rePresentatives of the people

should be the ones

Constitution.
who should carry out public hearings as per the

B. LEGISLATURE

B. Mr. Speaker, the people are the source of legislative authority at both the

national and county levels. The Constitution establishes and defines roles.

membership and composition of the National Assembly, the Senate and the

county Assemblies at the national and county levels of government. The

following are some of the key concerns raised in the Audit Report:

i. Structure and functions of parliament: a notable weakness in the current

structure of the national parliament is that there is no single head of the

BAC Report on Socio-Economic Audit of the 2010 Constitutiorr Page 6

5. Mr. Speaker, the committee was concerned that the Audit Report did not an

carry out an in-depth analysis on the governance issues in particular on the

relationship between the two levels of government and between the National

Assembly and Senate. The current governance structure based on Presidential

system whereby the Cabinet Secretaries are not members of the legislature has

led to inability of the legislature to oversiSht and hold the executive to

account,



two chambers. Both chambers are red by the respective speakers, and the
two chambers are perceived as co-equar chambers without any of them
subjecting itself to the control of the other. This has led to legislative
gridlock and causes delays in passing of certain important bills.

ii. composition of the National Assembly: there is concern that the number of
MPs is too high which ij not only costly but also hinders the quality of
debate. Civen 349 members of parliament, 67 senators and over 220O
MCAs, there is concern that Kenyans are over-represented.

iii. composition and role of the senate: the concerns with regard to the senate
pertain to confusion in the oversight rore given to the renate over the
counties. lt is not clear in the constitution whether the senate can exercise
oversight over the county executive in the same manner as the county
Assembly' lndeed the Senate has no direct linkages with the county
Assemblies and the County Executive. The process of impeachment should
also involve the voters and not the county assembly and the senate alone.

iv' Gender: there is need for a proper framework on how the one third
gender rule can be adhered to. The report suggests adoption of Mixed
Member Proportional RepreJentation.

v. Law Making function of Parriament: the shared regisrative function between
the National Assembly and the Senate has encountered chalenges due to a
lack of clear boundaries on the regisrative rore of the senate and the
National Assembly. consultation between the two Houses on laws is facing
challenges and has sometimes resulted in conflict.

vi. Parliamentary accountability, leadership and organization: members of the
public are in support of a minimum of a degree in termJ of educational
qualifications for a Member of parriament as wel as Members of County
Assemblies.

vii. Electorate's right to recall: as presentry provided, the raw on reca[ is not
serving the purpose of the Constitution. Article 104 0f the constitution
does not expressly provide grounds and procedures for effecting the right
of recall.

viii. Special seat members in county assemblies: there seems to be a
disproportionately high number of nominated representatives in the county
assemblies. As such, even the final number of MCAs is hard to determine
until after the elections because the number is determined by the gender
composition of the MCA5

ix. Legislative role of county assembries: counties seem to rack adequate
capacity to develop laws and policies for county governance. Legislation
and policy development requires countiej to have capacity for legislative
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and policy drafting as well as adequate human and financial resources'

However. there isn't enough technical expertise to support counties to

develop quality laws and policies.

County assembly leadership, organization and rePresentation: membership

of the county assembly service boards does not facilitate professionalism

and objectivity in the performance of its core functions. Members of these

boards - speaker. two MCAs (majority and minority leader)' a member of

the public and the clerk - are involved in county politics by virtue of their

position in the County Assembly structures. There is no space for

professiona lization of the board.

9. Mr. Speaker, the constitution provided for several elective positions. At the

same time, based on the report of the lnterim Independent Boundaries and

Review Commission and this resulted into the large number of representatives

at the National level and county level. There is no doubt the administrative

expenses to support this expanded structure are a burden to the exchequer.

The budget for Parliament rose from Ksh 9 billion in Fl2o11/2O12 to Ksh 31

billion in FY2O16/2O17 and you are aware for 2017 /2018 the Parliamentary

Service Commission has submitted a budget of more than lth 40 billion.

Should these resources be granted, it will be an increase of over 3007o'

10.These funds are not the individual allocation to each legislator but the

amalgamation of total number of legislators times the remunerations. lnfact,

legislators are underpaid but we are too many hence the need to reduce the

numbers. This is replicated over a number of sectors where new institutions

were created through the 2010 Constitution.

11. Mr. Speaker, it is obvious that Parliament is now becoming very expensive and

Kenyans are paying dearly for our upkeep. The only way we can deal with this

issue is to decide whether having two chambers is contributing to our

economic growth. Hard times call for difficult decisions to be made. ln this

regard, the committee recommends a candid debate on whether this country

can afford or sustain a Senate.

12. ln addition, the committee proposes that there is need to review downwards

the number of constituencies and wards in particular after the next national

population census of 2019. This will enable this country to create fiscal space

and allocate resources to Agriculture and other productive sectors hence

creating jobs and wealth for our future Senerations'

x
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13. Mr. Speaker' the 20r0 constitution in the interest of ensuring equity when it
comes to representation provided that at reast a regisrature must have one
third of its membership from either gender. The rever of socio-poriticar-
economic development that Kenya is in has made it very difficurt to attain this
target as per the constitutionar provision. This is despite the fact that the
electorate is fifty percent (50olo) equal yet there is a tendency to erect more
from one gender. The Committee recommends that the target be made
progressive through amendment of the Constitution. lt may be important also
to consider whether the ring-fenced position for county representatives is not
counter-productive.

BA(: Iteport on Socio-[iconomic Audit of the 2010 Constitution Page 9

C. JUDICIARY

I4. The constitution introduced fundamentar changes aimed at securing an
independent judiciary. 5ince then. the judiciary has made some notabre
changes to provide services to the peopre such as increasing the courts
infrastructure. However, some challenges still exist. These are as follows:
i. Perception of corruption: there are peopre who berieve that courts cannot

give a fair ruling and that they favour people based on their stature.
ii. separation of powers and oversight: parliament and the Executive has

raised concern over what is perceived as judiciar interference with courts
sometimes ruring to hart parriamentary business on matters before the
courts. The executive is also concerned about the use of judicial
mechanisms to hart andlor deray executive programmes through issuance
of ex-parte injunctions.

iii. Role and jurisdiction of the supreme court: one major probrem with the
jurisdiction of the Supreme Court is that many matters concerning the
interpretation of the Constitution can only reach the Supreme -ourt
through an appear from the rower courts. This is expensive for the parties
involved. Supreme Court should therefore pro-actively seize every
opportunity and expand the,furisprudence.

iv. Qualifications of Supreme court judges: there is concern that the technicar
requirements for appointment of Supreme Court judge are not enough for
the court'5 role in interpreting and imprementing the constitution in a
progressive manner because they emphasize on technicar quarifications
rather than ability and competence to deliver the jurisprudence
expectations of the court.



v. Specialized courts: the manner in which the specialized courts are

administeredcouldpotentiallyunderminefairadministrationofjusticeasit
has the potential of making a few judges serve in these limited areas of law

on a permanent basis. Thus if the judges are compromised or wrong in

theirlineofthought,thelitiSantsarestuckwiththempermanentlywithno
option of alternative views on matters concerned'

15. Mr. Speaker, the Committee concurred with the recommendations of the

Audit Report and in particular the issue of separation of powers and the need

for the Judiciary to exercise caution when matters related to Parliamentary

businessisbroughtbeforethecourtsandruling'aregiventhatinterferewith
the operation of Parliament.

16. Mr. Speaker, Kenyans are also PayinS dearly for the expanded Judiciary and

hence there is the need to initiate discussions on the roles and functions of the

Supreme Court in terms of its relevance and su(ainability'

D. NATIONAL EXECUTIVT

17. According to the 2010 constitution, executive power is recognized as

emanating from the people. However, there exists some key challenges with

regard to the following:
i. structure and functions of the National Executive: though the number of

Cabinet Secretaries is set at a minimum of 14 and a maximum of 22' the

expected reduction in cost and bureaucracies is not apparent as most of the

new ministries are a fusion of a number of old ministries

ii. Effectiveness of the national executive: the ambiguities in the division of

functions are affecting the performance of the national Sovernment'

Despite attemPts to addrert these ambiguities through various policy drafts'

these have never been completed The taskforce on parattatals reforms

gave recommendations which could have facilitated transition to current

constitutional structures but these have not been implemented'

iii. Restructuring of the provincial administration: there is concern that the

restructured provincial administration did not embrace public participation

and there was no policy to Euide the Procest This has created challenges

such as lack of linkagel with ministries other than the ministry of interior

yet the provincial administration is expected to oversee implementation of

Sovernmenl programmes' there are no institutional structure5 for
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cooperation between the two revers of administration. There is need for an
institutional mechanism that wourd bring the provinciar administration and
the two levels of government together. The restructuring process should
also rationalize functions to cut unnecesJary corts.

18' Mr' Speaker' the committee noted with concern the duprication in the
performance of mandates by Nationar and county rnstitution, at the grassroot
level. The provinciar administration at the county rever has remained
unchanged despite the new administrative structures created by the county
government. This creates duplication of services and sometimes reads to
conflict of interest. The committee recommends a review of Fourth schedureof the constitution and in particurar address the issues of provincial
administration.

19. Mr. Speaker, the constitution provides a limitation of the number of cabinet
Secretaries. This has red to amargamation of the ord structures into one rarge
organization which is proving difficurt to manage. For exampre, the Minist"ryof lnfrastructure has many former ministries merged into one and hence
leadership (cabinet secretary) may not be fu[y in-charge of the operations of
some of these merged departments. The Committee recommends the need to
re-look at the structure of the executive with a view to making it operationar
while observing the need of efficiency and effectiveness in derivery of services.

20.Mr. Speaker, the allocation through the National Government conrtituency
Development Fund (N6-GDF) was one channel through which the elected
representatives in a rimited way addressed the basic deveropment, of their
constituents. This in itserf contributed to schoors, porice stations, and bridges &
drifts. ln this regard, the committee recommends that the Nc-cDr be
recognized in the constitution and a county 60vernment ward Deveropment
Fund (CG-WDF) also be established.

CONSTITUTIONAL COMMISSIONS AND INDEPENDENT OFFICES

21. Mr. Speaker, the constitution establishes independent commissions and officeswith a primary objective of protecting the sovereignty of the people.
However, some challenges have emerged in implementation. These include
the following:

E
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i. Lack of clarity on roles and mandates of constitutional commissions and

minittries:thispertainstospecificcommissionssuchastheNationalLand
CommissionandtheMinistryofLandsovertheirrespectivemandateswith
respecttoadministrationoflandmatters;theMinistryofEducationandthe
Teachers service commission and their conflict with regard to

administration of teachers. Furthermore, there is ineffective service delivery

betweenthePublicServiceCommissionandCountyPublicServiceBoards'
ii. Limited capacity and inadequate resources: most independent institutions

and offices cite lack of adequate capacity: human' financial and

institutional' to effectively carry out their functions'

iii. Nature and extent of roles of members and staff of independent

institutions: there are concerns on whether commissioners or members

shouldserveonafulltimebasisSiventhateachoftheseinstitutionshasa
fully functioning secretariat' 5uggestions have been made to have them

terve on Part time basis.

22.Mr. Speaker, the Committee is concerned that some of the Commissions are

notfullyfundedandthishindersdeliveryofservicesesPeciallytheoversight
Commissions. There is need to recognize the role of Commissions whose

mandate relate to oversiSht and create a framework to allow for scrutiny and

a mechanism for prioritization of their resource requests. This will happen only

whenasectorforoversightinstitutionsnamely:Judiciary,Parliament,Auditor
General'andEthicsandAnti.corruptionCommission(EACC)inonesectorfor
preparation of the budget under the Medium Term Expenditure Framework

irrarerl. Mr. Speaker, parliamentary Service Commission is currently in a sector

together with the Ministry of Foreign Affairs among others' The PurPose of

sector working groups is to allow trade-offs to be made' What would foreign

affairs give away for Parliament to perform its mandates better at the same

timeenhancetheperformanceofforeisnaffairs.Thisisthetragedyof
commonS.

23.Mr. Speaker, the expenditure for administration has gone uP on account of

remunerations related to the Commissioners' This House is aware that our

sittinSs are regulated whereas those of Commissions are not' The Committee

recommends all commissioners should serve on a part-time basis and the

number of commissioners be reduced and as necessary the regularity of their

sittinSt be rationalized. lt may be neceJsary to rationalize some Commissions

through abolishment and rightsizing as may be necessary'



24 Mr' Speaker, 50me of the independent institutions are arso not performing
their duties as per the provisions of the constitution. This is due to the
Nationar rnstitutions continuing to perform duties as business as usuar. For
example, the constitution provides that the controler of Budget is expected
be the first to approve the request for exchequer issues then pasj it to the
treasury for financing. However, the current process is inverted i.e. National
Treasury approve, first then requests for approval from the controller of
Budget (CoB) making the role of CoB unnecessary as it only rubber_stamps.

II. COMMITTEERECOMMENDATIONS

(l) That a structured pubric debate be initiated after the next Generar Erectionsand be concluded before June. 3O,h 2021. Any amendments to the
constitution be proposed in a conrtitution Amendment Bi, and incruded
as a seventh ballot in the Ceneral Elections of 2022.

(2) Furthermore, the Committee identifies the folrowing issues a5 deserving
public debate and determination:

25. Mr. Speaker, the Committee requests this House to adopt this report, the
recommendationJ therein and resolve as follows:

.

I[.
iv.

Appointment of Cabinet Secretaries and County Executive Committee
Members from the respective Iegislatures
Review the need to have two equal chambers and importantly discuss the
role of the Senate and whether it is sustainable
Review and reduce the number of constituencies and wards
Review of Fourth Schedule of the Constitution and in particular address
the issues of provincial administration
Review the number of Commissions and rationalize accordingly
lnclude NC-CDF and CC-WDF in the Constitution
Need to adjust the Affirmative action (the one-third gender rure) to be
within an achievable period of time i.e. making it progressive

vi.
vii.

Mr. Speaker, I beg to move.
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AGENDA

I . Preliminaries
2. Agenda:

i. Adoption of the Socio-Economic Audit Report of the 2010
Constitution

3. Any Other Business

MIN IIAC/00212017 l0l: PRELIMINARIIiS
The Chairman called the meeting to order at 10.00 a.m. and led with a word of
prayer. He then welcomed members to the meeting.

MIN BAC/00212017102: Atloption of thc Socio-Eco nonl lc Audit lleport of the
2010 Constitution
Members were taken through the draft report by the secretariat. After lengthy

deliberations the Committee adopted the report.

MIN BAC/OO2/2 0l'7103: ADJOURNNIENT
There being no other business the meeting adjoumed at 12.00 p.m. the next sitting

shall be held on Wednesday, 8'h March 2017 in the aftemoon.
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APPROPRIATIONS CO MMIl']'EI] C) HELD FROM 6th TO 9TH
MARCH 2OI7 (DAY I) FROM IO.OO A.M TO 2.00 P.M AT PRIDEIN
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AGENDA

L Preliminaries
2. Confirmation of Agenda
3. Agenda:

i. Equalizotion Fund 2016/ 17
ii.PresentationontheUnpackingoftle20lT/lBBudgetEstimates

and The Medium Term
iii. Review and adoption of the socio-Economic Audit Report of the

2010 Constitution
4. Any Other Business

MIN BACrcOl t20t7l0 l: PREI.IMINARII'lS

The Chairman called the meeting to order at 10.30 a.m. and led with a word of
prayer. He then welcomed members to the meeting. In his introductory remarks, the

bnui.nlun informed the committee that at the end of the day they will need to

deliberate on the Socio-Economic Audit Report of the 2010 Constitution and come

up with a report
he Socio-Economic AuditMIN I}AC/OO ll20l7l02 Review and adoption of t

Ileport of the 2010 Constitution

In its Submission the Parliamentary Budget Office noted out to the meeting that on

the 26th of February 2014, through a resolution of the House; the National

Assembly established a working group to carry out a socio-economic audit of the

Constitution of Kenya 2010. This was pursuant to the need to assess the impact of

the implementation of Constitution in the economy and the social well-being of the

citizenry. The main objective of the working group was to make recommendations

to the National Assembly on potential measures that could enhance prudence in

management of the country's public resources. This was necessary due to the

perceived high cost in the implementation of the Constitution'

The office also indicated that the working group was able to carry out the audit

mainly through a review of existing documentation, consultations with different

stakeholders as well as a national survey which was carried out in all the 47

counties. Subsequently, a report containing findings on tlle nlatters aforementioned

was subrnitted to National Assembly on lSth October 2016 and was committed to
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the Budget and Appropriations committee. The committee has reviewed and
deliberated on the report and now presents its findings for which it was required
that they come up with recommendations for tabling in the house.

Concerns raised by the Members

F That counties and wards should remain the same since it was a structural
issue and is difficult to alter population dynamics.

) cabinet should come from the respective legislature's i.e. the National
Assembly for the national govemment and the county assemblies for the
county government. Members were of the opinion that elected leaders
understand the needs of the people better than technocrats who are out of
touch with realities. A case was given that the doctor's strike would not
have prolonged had the cabinet been coming fiom parliament.

) There was a need to come up with a minimum threshold on education
qualification for members of parliament and members of county
assembly to allow them execute their role better.

) Members were also of the opinion that public participation processes
should be left to elected leaders.

) That the functions of the Senate be performed by a committee in the
National Assembly.

) Reduce and subsequently do away with all nominations be it in the
county assemblies or the national assembly.

F Members were also of the view that the election petition process should
also be holistically relooked at with an MCA petition that started from a

lower court ending up in the Supreme Court. There was need to redefine
the role of the supreme court with respect to election petition.

F The Committee also noted with concem the duplication in the
performance of mandates by National and county Institutions at the
grassroots Ievel. Specifically, provincial administration at the county
level has remained unchanged despite the new administrative structures
created by the county government. This creates duplication of services
and sometimes leads to conflict of interest.

i rhe committee further noted that, the constitution provides a limitation
of the nun.rber of cabinct Secretaries. This has led to amalgamation of thc

4



After lengthy deliberations, the committee recommended that a referendum

question be part of the 20 l7 elections fbr the public to allow the amendment of the

Constitution and to initiate debate on the following;

i. Appointment of Cabinet Secretaries and County Executive

Committee Members fiom the respective legislatures

ii. Review the need to have two equal chambers and importantly discuss

the role of the Senate and whether it is sustainable

iii. Review and reduce the number of constituencies and wards

iv. Review of Fourth Schedule of the constitution and in particular

address the issues of provincial administration

v. Review the number of Commissions and rationalize accordingly

vi. Include NG-CDF and CG-WDF in the Constitution

vii. Need to adjust the Affirmative action (the one-third gender rule) to be

within an achievable period of time i.e. making it progressive

MIN rlAc/0o112017103: Al)JOUITNNIENl'

There being no other business the meeting adjourned at 2.00 p.m. The next

nreeting shall be held on Wednesday, 8'r' March, 2011 at l0'00 am'

5

old structures into one large organization which is proving difficult to

manage.

) The committee was also of the opinion that National Govemment

Constituency Development Fund (NG-CDF) be recognised in the

Constitution since it provided for basic but essential services at the

Constituency level.

>> The committee further agreecl that there was need to reduce the number

of constituencies especially after the 2019 census in order to save the

country some resources for development. Additionally the committee had

suggested there was need to rationalize commissions'
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APPROPIIIAl'IONS COMMITTEE (BAC) ON SOCIO- ECONOMIq
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l. Dr. Geoffrey Mwau
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I . Prof. Karuti Kanyinga Member
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6. Mr. James Chacha
7. Ms. Catherine Burure
8. Ms. Amran Yunis
9. Mr. Danson Kachumbo
l0.Mr. Vitalis Ndambuki (SS)

ACENDA

L Preliminaries / Confirmation of Agenda
2. Matters arising
3. Agenda:

i. Presentation on the first quarter performance of the 2016117

Budget
ii. Discussion on the report on all new loans contracted by the

Govemment at 3 I st August 20 I 6 with National Treasury

iii. Presentation and Discussion on the content of the report on socio-

economic audit of the Constitution

4. Any Other Business

MIN: llAC/O29/20l 6/001 : PITELIMINARI ES

The Chairman called the meeting to order at 9:00 a.m. and led with a word of
prayer. He then welcomed Members, the National Treasury officials and the Socio-

Lconomic Audit working group members to the meeting. In his introductory

remarks, the Chainnan informed the committee of the day agenda and what the

committee was expected to discuss during the retreat.

MIN: tlACl029/2016/002:. CONF'IRMATION ()1,' 'l'll It PR.L,VIOtJS

MEETING
The confirmations of the minutes of the previous meeting were postponed to the

next meeting.

MIN: IIAC/ 029/2 O I 6/003 MATTERS ARISIN(;
There were no matters arising since the confirmation of minutes had been deferred.
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ON THE III'PORT ON ALL NEW
LOANS CONTRACTED BY 'rI I ti
GOVERNMENT AT 3I'' AUGUST 2016 W ITH

The chair called upon Parliamentary Budget ofllce to nrake their presentation. The
presentation highlighted that the analysis of the new loans repofl subnritted to
Parliarnent on 7rr' ocrober 20 16, is in accordance to Article 2l 1( I ) of constitution
and Section 3l of PFM Act 2012. The report provides information on projects
financed by new loans, the amounts involved, creditors, maturity date, interest rate
charged etc.

Thc reporl indicates that a total of21 new loans were procured by the government
between by August 3 l ..t 201 6, which amount to Kshs. 2 1 8.7 billion. The I'unds will
finance projects in dilferent sectors with infrastructure receiving the largest share
of total foreign finance worlh of Kshs. 87.7 billon followed by the Energy sector at
Kshs. 3l .4 billion.

As at March 2016, the national outstanding debt level stood at KSh. 3.312 trillion
or 51oh of KSh.6.44 trillion nominal GDP. Of this, KSh. 1.67 trillion associated to
externally held debt while KSh. 1.65 rrillion associared ro domesrically held debt.
Given the pressures of financing ongoing govemment projects on the primary
deficit, this upward trend of debt is expected to continue in the medium term and
the long term.

Increase in debt growth rate since 2008 that was catapulted by dornestically held
debt that pushed the level of total debt to a near vertical trend. This was as a result
of the country's' objectives ofdeveloping domestic markets and the need fbr short
term finance lor budget supply in order to supplement revenue shortfalls; therefore,
the level ofdebt was greatly influenced by domestic debt for the past decade.

'l-he presentation also highlighted that:

Kenya Airways Financing - The government has attained a syndicated loan

facility worth $ 200 million / to support the turn-around of the Kenya

Airways carrier. However, this loan has only a grace period of 2 years and

will be due in 201 8 payable within one instalrnent. 1-his paynrent ol a huge
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lv.

vl,

amount of the national debt within one single period is likely to cause a

shock in the financial structures of the national budget.

Noting that a company is receiving $200 million/KSh. 20 billion worth of

foreign finance payable by public money, there should have been an

indication of terms and conditions set to restructuring the company including

targets, goals and other cost cutting / austerity measures.

Lack of Interest rates & maturity dates - The reporl tabled in Parliament does

not provide full detail of the loans acquired such as interest rates applied and

the maturity date i.e. the Upgrading of the Gilgil Machinery Road Project.

This therefore makes it hard to determine the concessionality qualities of

some of the loans.

Adherence to comprehensiveness of the Law - The PFM ACT 2012 also

requires the report to provide a statement of loan balances brought forward'

carried down; drawings and amortization of new foreign loans which were

not provided by the report. This therefore makes it impossible to determine

of new debt on the most resent stafus of public debt.

The new loans report as provided, reported Sovernment debt finance in

terms of foreign currency and this therefore also makes it impossible to

monitor the true effects of this new issues - Regulation 195 (5) requires that

for purposes of monitoring compliance with the debt limit, the amount of

govemment debt and government guarantees which are not denominated in

shillings shall be recalculated at the prevailing exchange rate of the Central

bank ofKenya.

Absorption rates - after successful acquisition of loan financing, it has been

noted not much attention is given to absorption rates olprojects financed by

nationally acquired debt. High absorption rates as a result of efficient

investment of public resources has been linked to positive effect on debt

5



ratios due to its positive effects in the nrediunt term. The Budget Watch

2016-2017 presses for a mininrum absorption rate of90 percent in order for

the country enjoy maximum returns lrom such investments in the medium

(erm.

After the presenlation, the committee deliberate on the analysis thereafler the chair
called upon Working Group of The Socio-Economic Audit Of l"he 2010
Constitution.

MIN: llAC/ 029/20 t 6/005: PITESIiNTA'I'ION AND DISCUSSI ON ON'I'IIE
CONTITNT OF ]'IIE II,EI'ORT ON SOC'Io-
ECONOMIC AUDIT OT'THE CONSTITUTION

The Socio-Economic Audit team took the Committee through the report and
Members were informed of the following key chapters:

I. DEVOLVEDGOVERNANCE

The aim of devolved govemance in Kenya was to address imbalances in
development as well as promote equitable distribution of resources and access to
services. The constitution created two levels of government; the National and
county levels. The counties are 47 but the numbers can be adjusted through a
referendum. Key concems that were raised in the audit on devolved govemance are
as follows:

a) Public participation: A number of Kenyans felt that they have little to no
influence on decisions made by the two levels of government even though it
should be noted that many still lelt that decisions made by the two levels of
government reflected their needs. This is despite the provisions fbr public
participation in the budget process. Most Kenyans have not parlicipated in
any county forums on budgets as well as making ol relevant laws and
policies.

b) Structure and inrplementation of devolution: concer-n was raised over the
cost eff'ectiveness of having 47 of counties. This is deenred to have increased
the cost of implententation of the constitution
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c) Delineation of functions: though the fourlh schedule assigned functions to
the two levels of government, the Transitional Authority did not exhaust the

unbundling of functions. The fourth schedule therefore requires further
interpretalion to ctarify the functions of both levels of govemment and

prevent confusion. The unclear roles include roads and infrastructure,

gambling and betting control, management of water resources and water

services, procurement in health services, outdoor advertising among others.

Concurrent functions also need to be clarilled

d) Prudence in use of public resources: concern was raised over flagrant
expenses of county assemblies, misuse and misapplication of resources by

county executives and non-adherence to public procurement laws. Majority
felt that corruption is rife in county governments

e) Conditional funding: curently, there is no policy or regulations to guide the

provision of conditional granls to counties; how these grants should be

applied or managed. Some grants are fully managed by the national

govemment on behalf of counties and therefore do not qualify as grants.

f) County own revenue: counties are facing serious challenges on own revenue

collection with some counties collecting less than what the defunct local

authorities, municipal and/or county councils used to collect when

combined. This inabitity to collect revenue and meet targets is a challenge to

effective devolution. There is need for a discussion on how counties can

address this
g) Determining the sharable revenue: there is no consensus on what should

constitute sharable revenue especially since the last audited is usually behind

schedule by two to three years. Others feel that whatever resources are

available in the national budget should be sharable revenue. On the other

hand' the national governntent argues that borrowed money or grants

earmarked for projects cannot be included as sharable revenue

h) National planning priorities and county mandates: there are concems about

inadequate institutional interaction between the two levels of govemment.

The Inter-Governmental Relations Technical Committee is not yet fully
functional and has not facilitated effective intergovernmental relations and

harmony. Furthermore, there is evidence of lragmentation in service delivery
with constituencies and wards implementing development funds though it
isn't clear whether these plans are aligned with broader county development

plans
i) Senate and representation ofcounties at the national level: the constitutional

design ol a directly elected senate has inadvetlently r.rnderlnined the

obiective of enabling the Senate to scrutinize the natiorral government

1



l. Comntittee Ohservalions ond Recornmendatiotts

On the number of counties, the Committee agrees wilh the recomntendation
in the report to retain the 47 counties but focus on improving efficiency
within the current structure.

The governor and the County Executive Committee Members are
accountable to the County Assembly. There is need for a policy and legal
framework clarifying the role of the Senate vis-ir-vis that of the County
Assembly in exercising oversight.

On qualifications of MPs and MCAs, menrbers agreed that there is need to
improve the standard of educational qualifications.

lll

2. LI'GISI,ATUIIE,

The people are the source of legislative authority at both the national and county
levels. The constitution establishes and defines roles, nrembership and composition
of the National Assembly, the Senate and the county Assemblies at the national
and county levels of government.Key concerns that were raised in the audit reporl
on the Iegislature are as follows:

a) Structure and functions ol parliament: a notable weakness in the currenl
struclure of the national parliament is that there is no single head of the
two chambers. Both chambers are led by the respective speakers, and the
two chambers are perceived as co-equal chambers without any of them
subjecting itself ro the control of the other. This has led to legislative
gridlock and causes delays in passing ofcertain important bills.

b) Composition of the National Assembly: there is concem that the number
of MPs is too high which is not orrly costly but also hinders the quality o1'
debate. Given 349 members ol'parliament, 67 senators and over 2200
MCAs, there is concern that Kenyans are over-represented.

c) Composition and role of the Scnate: the concerns with regard to the
senale pertain to confusion in the oversight role given to the senate over
the counties. It is not clear in the constitution whether the Senate can
cxercise ovcrsight over the coutrty executive in the sante manncr as the
County Assenrbly. lndeed. the Senatc has no dircct linkages with the

IJ
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County Assemblies and the County Executive. The process of
impeachment should also involve the voters and not the county assembly

and the senate alone.
d) Gender: there is need for a proper framework no how the one third

gender rule can be adhered to. The report suggests adoption of Mixed
Member Proportional Representation.

e) Law Making function of Parliament: the shared legislative lunction
between the National Assembly and the Senate has encountered

challenges due to a lack of clear boundaries on the legislative role of the

senate and the National Assembly. Consultation between the two houses

on laws is facing challenges and has sometimes resulted in conflict.
f) Parliamentary accountability, leadership and organization: members of

the public are in support of a minimum of a degree in terms of
educational qualifications for a member of parliament as well as other

categories of representation in the national assembly and even in the

county assemblies.
g) Electorate's right to recall: as presently provided, the law on recall is not

serving the purpose of the constitution. Article 104 of the constitution
does not expressly provide grounds and procedures for effecting the right

of recall.
h) Special seat members in county assemblies: there seems to be a

disproportionately high number of nominated representatives in the

county assemblies. As such, even the final number of MCAs is hard to

determine until after the elections because the number is determined by
the gender composition of the MCAs

i) Legislative role of county assemblies: counties seem to lack adequate

capacity to develop laws and policies for county govemance. Legislation
and policy development requires counties to have capacity for legislative

and policy drafting as well as adequate human and financial resources.

However, there isn't enough technical expertise to support counties to

develop quality laws and policies.
j) County assembly leadership, organization and representation:

membership of the county assembly service boards does not facilitate
professionalism and objectivity in the perlonnance of its core functions.

Members of these boards - speaker, two MCAs (majority and rninority
leader), a member ol the public and the clerk - are involved in county
politics by virtue of their position in the County Assembly structures.

There is no space for pro lessionalizat ion ol the board

k) Budget rlaking: the shorl period for natior.ral ancl county legislatures to

process the budget in an election year is a challenge to the budget cycle.

9
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Furthermore, during adj ustment of the budget, expenditure increments
are rarely accompanied by reductions which increases the budget deficit

(.'ontntillce Ohscryuliorts utt Rccornme n du tiort s

On the issue o1' overrepresentation, the Committee agreed
that Kenyans are overrepresented in the legislative bodies.
The ibllowing options were explored to address this
matler:

Consider abolishing the Senate or strengthening it to carry
out work similar to that of the Council of governors

ll.

l .

lv.

Consider reducing the number of constituencies and
consequently that of Members of Parliament

Reduce the nomination of MCAs to one per constituency

Limit the tenns of seruice for women representatives

Consider reducing the number of nominated MCAs while
still taking into account affirmative action to ensure the
one third gender rule is observed

To ensure gender balance, can consider proposal for
governors to be required to nominate someone ol the
opposite gender as their running mate

Govemors should be appointed as opposed to being elected

3. JUDICIARY
The constitution introduced fundanrental changes aimed a1 securing an independent
judiciary. Since then, the judiciary has made some notable changes to provide
services to the people such as increasing lhe courts infrastructure. However, some
challenges still exist. These are as lbllows:
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viii.



a) Perception of comrption: there are people who believe that courts cannot
give a fair ruling and that they favour people based on their stature.

b) Separation of powers and oversight: parliament and the Executive has

raised concern over what is perceived as judicial interference with courts
sometimes ruling to halt parliamentary business on matters before the

courts. The executive is also concerned about the use of judicial
mechanisms to halt and/or delay executive programmes through issuance

of ex-parte injunctions
c) Role and jurisdiction of the Supreme Court: one major problem with the

jurisdiction of the Supreme Coun is that many matters concerning the

interpretation of the constitution can only reach the Supreme Court
through an appeal from the lower courts. This is expensive for the parties
involved. Supreme Court should therefore pro-actively seize every
opportunity and expand the jurisprudence.

d) Qualifications of Supreme Court judges: there is concern that the

technical requirements for appointment of Supreme Court judge are not
enough for the court's role in interpreting and implementing the

constitution in a progressive manner because they emphasize on technical
qualifications rather than ability and competence to deliver the
jurisprudence expectations of the coun.

e) Specialized courts: the maruter in which the specialized coufts are

administered could potentially undermine fair administration ofjustice as

it has the potential of making a few judges serve in these limited areas of
law on a permanent basis. Thus, if the judges are compromised or wrong
in their line of thought, the litigants are stuck with them permanently
with no option of alternative views on matters concemed.

Contmittee Obscrvutiotts nnd Recommendations

Members agree that parlian-rent should be represented in the National
Council for Administration of Justice

4. NATIONAI, ITXECUTIVE

11

According to the 201 0 constitution, executive power is recognized as emanating

from the people. However, there exists some key challenges with regard to the

following:



a) Structure and functions of the National Executive: though the number of
cabinet secretaries is set at a minimum of l4 and a maximum of 22, the
expected reduction in cost and bureaucracies is not apparent as most of
the new ministries are a fusion of a number of old ministries

C ommiltee O bs e rval io tts u nd Recom men d ati ott s

i. On the duplication of functions, the insritution which has a higher
mandate should take up the responsibility and the one with a lower
mandate be dissolved.

5. CONSTITUTIONAL
OFFICBS

COMMISSIONS AND INDEPENDENT

The constitution establishes independent commissions and offices with a primary
objective of protecting the sovereignty ol the people. However, some challenges
have emerged in irrplementation. These include the following:

a) Lack of clarity on roles and mandates ol constitutional commissions and
ministries: this pertains to specific conrmissions such as the National Land
Comntission and the Ministry ol Lands, Flousing and Urban Developnrent
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b) Effectiveness of the national executive: the ambiguities in the division of
functions are affecting the perlbrmance of the national govemment.
Despite attempts to address these ambiguities through various policy
drafts, these have never been completed. The taskforce on parastatals
reforms gave recommendations which could have facilitated transition to
current constitutional structures but these have not been implemented.

c) Restructuring of the provincial administration: there is concem that the
restructured provincial administration did not embrace public
participation and there was no policy to guide the process. this has
created challenges such as lack of linkages with ministries other than the
ministry of interior yet the provincial adnrinistration is expected to
oversee implementation of govemment programmes, there are no
institutional stmctures for cooperation between the two levels of
administration. There is need for an institutional mechanism that would
bring the Provincial administration and the two levels of government
together. The restructuring process should also rationalize functions to
cut unnecessary costs



over their respective mandates with respect to administration of land

matters; the Ministry of Education and the Teachers Service commission

and their conflict with regard to administration of teachers- Furthermore,

there is ineffective servicelelivery between the Public Service Commission

and County Public Service Boards'

b) Limited capacity and inadequate resources: most independent institutions

and offices cite iack of adequate capacity, human, financial and institutional,

to effectivety carry out their functions

c) Nature and extent of roles of members and staff of independent institutions:

there are debates on whether commissioners or members should serve on a

full-timebasisgiventhattheeachoftheseinstitutionshasafully
functioning secreiariat. Suggestions have been made to have them serve on

part time basis.

- Committee Observations and Recommendations

Membership of commissioners should be limited to 3 to 5 and they

should serve on Pa( time basis

There is need for a policy and legat framework to clarifo on the

ambiguities in the roies of the constitutional commissions and the

ministries
SectorWorkingGroupsshouldallowindependentcommissionstohave
their own sector; a sector for independent commissions

ll.

I ll.

MIN: llAC/029120161006: Anv Oth er Ilusincss

There being no other business the retreat was officially closed on I l'h November,

2016 at 6 p.m

Signed Ohairperson

l)rttc
b1
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