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1.0 INTRODUCTION

1.1 Departmental Committee on Finance, Planning & Trade

The Departmental Committee on Finance, Planning & Trade is one of the twelve
Departmental committees of the National Assembly established under SO 216 and
mandated to, inter alia; ‘to investigate and inquire into all matters relating to the
assigned Ministries and departments as they may deem necessary, and as may be referred
to them by the House’

Specifically, the Committee deals with Public finance, monetary policies, public debt,
financial institutions, investment and divestiture policies, pricing policies, banking,
insurance, population, revenue policies. planning, national development, trade, tourism
promotion and management, commerce and industry.

The Departmental Committee on Finance, Planning and Trade comprises of the

following members:-
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Benjamin Langat, MP (Chairman)
Nelson Gaichuhie, MP (vice Chairman)
Jones M Mlolwa, MP
Anyanga, Andrew Toboso, MP
Timothy M .E. Bosire, MP
Shakeel Shabbir Ahmed, MP
Joash Olum, MP

Dr. Oburu Oginga, MP

Patrick Makau King'ola, MP
Abdullswamad Sheriff, MP
Sumra Irshadali, MP

Ogendo Rose Nyamunga, MP
Iringo Cyprian Kubai, MP
Dennis Waweru, MP

Tiras N. Ngahu, MP

Sakaja Johnson, MP

Jimmy Nuru Angwenyi, MP
Ronald Tonui, MP

Mary Emase, MP

Joseph Limo, MP

Lati Lelelit, MP

Kirwa Stephen Bitok, MP
Sammy Mwaita, MP



24.Hon. Daniel E. Nanok, MP
25.Hon. Eng. Shadrack Manga, MP
26.Hon. Abdul Rahim Dawood, MP
27.Hon. Sakwa John Bunyasi, MP
28.Hon. Alfred W. Sambu, MP
29.Hon. Sammy Koech, MP

1.2  Committee on Regional Integration

The Select Committee on Regional Integration is established under Standing Order No.
212 and mandated to among others inquire into and examine any other matter relating
to regional integration generally requiring action by the House. The Select Committee
on Regional Integration comprises of the following members:-

Hon. Florence Kajuju, MP (Chairperson)
Hon. Christopher Nakuleu, MP (Vice Chairperson)
Hon. David Ouma Ochieng, MP
Hon. Dan Kazungu, MP

Hon. Cyprian Kubai Iringo, MP
Hon. Andrew Toboso MP

Hon. Bady Twalib Bady, MP
Hon. Robert Mbui, MP

Hon. Florence Mwikali Mutua, MP
10. Hon. Ogendo Rose Nyamunga, MP
11. Hon. Charles Mutisya Nyamai, MP
12. Hon. Alois Lentoimaga, MP

13. Hon. Anthony Kimaru, MP

14. Hon. David Kariithi, MP

15. Hon. Wanjiku Muhia, MP

16. Hon. Murungi Kathuri, MP

17. Hon. Sarah Korere, MP

18. Hon. Ali Wario, MP

19. Hon. Joseph Kahangara, MP
20.Hon. Mark Lomunokol, MP

21. Hon. Mary Seneta, MP

22.Hon. Gideon Konchella, MP
23.Hon. Dido Ali Rasso, MP

24.Hon. Ann Nyokabi, MP

25.Hon. Emmanuel Wangwe, MP
26.Hon. Peter Shehe, MP

27.Hon. Alex Mwiru, MP

28.Hon. Timothy Bosire MP

29.Hon. Erick Keter MP

30 199 IO T o g b i



2.0 PRESENTATION OF THE PETITION AND HISTORICAL BACKGROUND
i. Presentation of the Petition to Parliament

The rights of an individual to present a petition to Parliament are provided for in Articles
37 and Articles 119 of the Constitution and the Standing Orders of the respective Houses
of Parliament. Article 119 (1) of the Constitution, “every person has a right to petition
parliament to consider any matter within its authority, including to enact, amend or
repeal any legislation”, clearly articulates this right. Section 4 of the Petition to Parliament
(procedure) Act, 2012 and Standing Order 225 provides guidelines on how a petition
should be presented to Parliament and the period within which the matter should be
handled (60 calendar days).

Having been approved by the Hon. Speaker, the Petition on the delayed payment of
retirement benefits to former employees of the defunct East African Community was
presented to the National Assembly by Hon. Gladys Wanga, MP on 2™ April, 2014
pursuant to Standing Order 225. The petition was dated 26" February, 2014 and duly
signed by seven (7) citizens on behalf of over 40,000 Ex-workers of the defunct East
African Community (Annex 2). The following prayers were made in the petition:

a) An Amount of Kshs. 14 billion be appropriated and approved to settle the claim
of unpaid other benefits of the Ex-EAC (K) employees.

b) The payments to Ex-EAC (K) employees to be effected within the Financial Year
2014/2015.

¢) Payments to be made within the first half of the Financial Year 2014/2015.

Though the petitioner prayed that the matter be handled by the select Committee on
Regional Integration, the general mood of the House was that the matter be handled
jointly by the Departmental Committee on Finance, Planning & Trade since it is the
Committee that has jurisdiction over financial matters. Subsequently, the Deputy Speaker
therefore directed that the petition be considered by the joint Committees of Finance,
Planning & Trade and Regional Integration in line with Standing Order 227.

ii.  Historical Background

The Defunct East African Community collapsed on 30" June, 1977. The Community had
a workforce of over 40,000 employees of Kenyan origin spread all over East Africa in
the following institutions/corporations:



a) The East African Posts and Telecommunication Corporation.
b) The East African External Telecommunications.

¢) The East African Cargo Handling Services.

d) East African General Fund Services.

e) East African Railways Corporation.

f) East African Airways Corporation.

g) East African Harbours Corporation.

Following the collapse of the Community, the Partner States negotiated a Mediation
Agreement (Annex 3) for the division of assets and liabilities, which was signed on 14
May, 1984. One of the provisions of the Agreement provided that the three Partner
States should explore the areas of future cooperation. This served as a basis for the
negotiation of the Treaty for the Establishment of the East African Community which was
signed on the 30" November, 1999.

The Ex-EAC workers were concerned that some terminal benefits envisaged under the
Mediation Agreement were not taken into consideration in the computation of
retirement benefits. This led to formation of the associations with a view to petition
government to address their grievances.

In 1997, a group of the former employees filed a suit in HCCC No. 1879 of 1997 Samuel
Amugune and 4 others Vs the Attorney General seeking for pension payment and other
benefits. This was followed by another suit that was filed by a group of Ex-EAC workers
at the East African Court of Justice, Ref. No. 2 of 2010 Emmanuel Mwakisha Mjawasi
and 748 others Vs Attorney General. The two cases were ruled in favour of the
Government (Annex 4 and Annex 5).

The Ex-EAC workers have persistently petitioned the government for payment of other
benefits which included: severance allowance, outstanding/accumulated dues, Currency
and Exchange rate applicable for payment, 7% interest on benefits for the period after
the Mediation Agreement was signed, inclusion of 15% of housing allowance as
pensionable Emolument, loss of office benefits for Ex-EAAC employees, redundancy
payment in lieu of notice to the Ex-EAAC employees, repatriation expenses and one
month salary in lieu of notice.



It is worth noting that the matter had earlier been brought before the 10" Parliament by
Hon. Sheikh Dor through a Parliamentary Question No. 1733 on 19" September, 2012
and to the Committee on Budget and Appropriation in May, 2013 in form of a petition.
On the two occasions, Parliament did not address itself to the matter and hence the
reason why it has been reintroduced in the National Assembly.

3.0 CONSIDERATION OF THE PETITION
3.1 Meeting with Ministry of East African Affairs, Commerce & Tourism and the State Law

Office

On 15* July, 2014, the Committee met with Ministry of East African Affairs, Commerce
and Tourism and State Law Office. In their submission, they indicated that:-

iii.

vi.

The defunct East African Community collapsed on 30" June, 1977 and was
subsequently dissolved due to lack of strong political will, disproportionate
sharing of benefits of the community among the partner states and lack of strong
participation by the private sector and civil society.

After dissolution, the East African Community Partner States negotiated a
Mediation Agreement for division of assets and liabilities. This agreement was
signed on 14" May, 1984.

The former employees of the defunct East African Community were concerned
that some of the terminal benefits envisaged under the agreement were not
considered in the computation of their retirement benefits which led to agitations
and formation of associations by the employees to petition the government to
address their grievances.

Consequently, a group of employees filed two suits against the Kenya
Government, one in 1997 in the High Court and another one in 2010 at the East
African Court of Justice in which the rulings were made in favour of the
Government of Kenya.

The Ex-East African Community employees have persistently petitioned the

Government for payment of other benefits.

The Government through the Deputy Prime Minister and Minister for Finance
directed that a task force be constituted to enquire into the issue of Ex-EAC

Workers claims and make recommendations on the way forward.



Vii.

viii.

The taskforce in its findings observed that the Ex-East African Community workers
were paid their pension upon retirement based on their cumulative service at the
Community and that provident fund refunds have continued to be paid to the

relevant beneficiaries.

The taskforce report however recommended that an ex-gratia compensatory
payment of Kshs. 14 billion for the suffering, inhuman treatment, disruption of
career expectations and any other disturbances caused to the employees for the
sudden breakup of the community and also to cater for transport expenses

incurred by employees on repatriation.

The Ministry of Finance upon receiving the taskforce report subsequently
recommended an ex-gratia payment of Kshs. 150,000 for each of the Ex-East
African Community employees bringing the total amount to Kshs. 6 billion. The
rationale of this proposal was based on the budgetary implications as well as the
logistical challenges of paying the task force's recommended figure based on the

years worked and one’s grade since some of the employees’ payrolls were missing.

Before preparation of an approval to the Cabinet to authorize this payment, the
Ministry of Finance sought the opinion of the Attorney General on the matter

who advised as follows that:

a) The Ex-East African Community employees had their matter settled in court
where the judge dismissed their prayers. The issue of the pension and other
benefits claimed were heard and determined by the High Court in Case
No. HCCC 1879 of 1977 (Samuel Amugune and 4 others — Vs — Attorney
General). The Judge in this case dismissed the prayers made by the Ex-EAC

employees (Annex 4).

b) Upon referring the matter to the East African Court of Justice vide
reference No. 4 of 2010, Emmanuel Mjawasi & 748 others -Vs — Attorney

General, the matter was again struck out by the Court (Annex 5).



¢) The Government had no obligation whatsoever to settle any claims for
pension or other benefits made by the Ex-East African Community

employees.

d) The Government had no legal or contractual obligation to make an ex-

gratia payment to the ex-employees unless it is compelled by law to do so.

e) There is no legal framework within which the Government could make any
payment to the Ex-East African Community employees and that any ex-
gratia compensatory payment to the Ex-EAC employees is purely
discretional and dependent upon formulation of a policy by the

Government or upon enactment of legislation by Parliament.

xi. ~ The Ministry of Finance, based on the legal opinion by the Attorney General
could not therefore prepare a Cabinet Memorandum for approval of the payment

of the Ex-East African Community employees.
3.2 Meeting with the petitioners

On 17" July, 2014, the Committee met with six representatives of the Ex-East Africa
Community workers who submitted the following:

i. East African Community collapsed on 30" June, 1977, affecting over 40,000
Kenyan nationals who worked for the Community.

ii.  The East African Community Heads of States in consultation with the World Bank
commissioned a mediator to come up with a formula on how to share assets and
liabilities. The Mediator concluded his work on 25" October, 1981.

ii. In 1984, the three East African Community heads of states, namely; President
Daniel Arap Moi, President Julius Nyerere and President Milton Obote, signed the
East African Community Mediation Agreement and East African Community
Agreement Cap 4. The Mediation Agreement Article 10.05 obligated the

Governments to pay their nationals pensions and other benefits due to them.



Vi,

vii.

viii.

xi.

The benefits that the Ex-East African Community workers have been claiming
include; Pension, Transport and Baggage Allowance, Severance pay, disturbance
allowance, and compensation for inhuman treatment.

After several unsuccessful attempts to have the benefits paid, the Ex-East African
Community Workers representative in 2009 approached Hon. Sheikh Dor who
moved a Private Member's Question No. 126 of 2009 during which the Minister
for Finance confirmed that the money for the Ex-East African Community workers
was in Central Bank of Kenya.

The petitioners further sought audience from the Minister for Finance and the
Deputy Prime Minister, Hon. Uhuru Kenyatta on 29™ September, 2010 at which
he instituted a Joint Taskforce of 10 Inter-Ministries personnel and 12 Ex-East
African Community representatives to look into the 13 claims.

The taskforce report was concluded and proposed that Ex-gratia payment be
made for compensation of the inhuman treatment for the Ex-EAC workers.

The Ex-East African Community workers representatives after a long wait through
a Parliamentary Question No. 1733 of 2012 by Hon. Sheikh Dor, sought
indulgence of the Minister of Finance, Hon. Njeru Githae who, while tabling the
taskforce report in the House confirmed that he would initiate an Executive
Cabinet Memo to approve payments. This has not been done to date.

The Ex-East African Community representatives have also sought audience from
the Budget and Appropriation Committee, the Deputy President, the President,
the Governor of Nairobi County which have not borne any fruits.

They eventually were advised to present a Petition to the National Assembly
which was tabled in the House on 2™ April, 2014.

Their prayers are that the Ex-East African Community Workers be paid their other

benefits amounting to Kshs. 14 billion.

3.2.1 Members’ Concerns

The Members having listened to the presentation by the Representatives of the Ex-EAC

Workers raised concerns on the following issues:



iil.

While the Service Regulations for General Fund Services of the East African
Common Service Organization provided for benefits such as pension, disturbance
allowance, transport allowance, leave allowance, baggage allowance among
others, it did not provide for the ex-gratia payment.

The formula that was used to determine the amount of Kshs. 14 billion which was
based on payment for mid-level officer with a family of a wife and four children
with benefits was contestable.

The authentification of bona fide ex-EAC workers if payments were to be made,

considering that the Representatives admitted to unavailability of data.

4.0 COMMITTEE OBSERVATIONS ON THE TASK FORCE REPORT

The Committee made the following observations from the Task Force Report (Annex 6):

1;

The former Kenyan employees of defunct East Africa Community have persistently
petitioned the Government of Kenya for payment of unpaid terminal benefits as per
the Mediation Agreement.

Pursuant to the signing of the agreement, the Government received from the Crown
Agents £20,592,450 as Pensions funds and £1,248,977 as Provident Fund Assets for

onward transmission to the former employees.

. According to the taskforce report, the funds received from Crown Agents are held in

a deposit account at the Treasury known as ‘The East African Community Fund’ (the
Fund) whose balance as at 31" May 2009 was Ksh. 488,931,501.65.

The balance in the fund was attributed to the fact that pensions due to the Ex-East
African Community (K) employees were paid out from Consolidated Fund Services
(CFS) while the Fund was utilized for payment of Provident Fund Contributions.

The Government had taken proactive steps to secure the pension and provident
interests of the former employees.

The agitation by the ex-employees has persisted despite the fact that their pensions

and provident have been duly paid.



ESTABLISHMENT OF THE JOINT TASKFORCE

78

The joint taskforce was constituted by the then Deputy Prime Minister and former
Minister for Finance Hon. Uhuru Kenyatta on 29% September 2010 when the
representatives of Ex-East Africa Community (EAC) from Kenya accompanied by Hon.
Sheikh Dor, nominated MP presented their petition in regard to payment of unpaid

terminal benefits to him.

. The joint taskforce was chaired by Mr. Mutua Kilaka; Financial Secretary and was

composed of senior government officials from Ministries of Finance, East Africa
Community, State Law office and representatives of the Ex-EAC (K). The committee
completed its work and handed over its report to the Hon. Minister for Finance on
20t September, 2011.

The representatives of the East Africa Community Ex-Workers Association (Kenya) on
13" November 2012 petitioned the Chairman, Budget Committee in regards to
delayed payment of terminal dues to former Kenyan employees of the defunct East

Africa Community (EAC) as was recommended by the joint task force.

10. Their prayer to the Chairman, on behalf of their members were among others:

(a) THAT, the committee allocates the necessary funds in the National Budget
(Consolidated Fund Services) to cater for the delayed payment to the ex-EAC
workers. The estimated cost of this payment was Ksh. 14 Billion as per the
Taskforce Report on the defunct EX-EAC (K) Employees dues which was laid in
the House by Hon. Njeru Githae, Minister for Finance on 19" September 2012.

(b) THAT, the Chairman help them fast track the tabling of Cabinet Memo which is
precursor to the payment. The Hon. Minister for Finance had made a promise to

table the memo by end of September 2012.

PARTICULARS OF CLAIMS

11. The Ex-East African Community (K) presented a total of 13 claims in their petition to

the Government of Kenya. These included:
i)  Pension and addition pension
i)  Gratuity
iii)  EAC Provident Fund benefits
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vii)

vii)

ix)
X)

xi)

xii)
xiii)

Xiv)

|

East Africa Airways Corporation (EAAC) provident funds

Severance allowance

Outstanding/accumulated leave dues

Currency and exchange rate applicable for payment

7% interest on benefits for the period after which the Mediation agreement
was signed.

Inclusion of 15% of housing allowance as pensionable emoluments.
Loss of office benefit for ex-EAAC employees.

Cratuity at 70% for East Africa Cargo handling Services’
Redundancy payment in lieu of notice to ex-EAAC employees
Repatriation expenses

One month salary in lieu of notice.

CATEGORIES OF CLAIMANTS

12. According to the report, the claimants were categorized in the following five groups:

v)

Those who retired on division date and were paid.

Those who retired on division date but have not been paid other benefits.

Those who were absorbed into the Kenya Civil Service and State Corporations
and were paid under the Pensions Act Cap 189 upon retirement.

Those who were absorbed into the Kenya Civil service and State Corporations but
left before the Mediation Agreement was signed and were not paid.

Those who were absorbed into the Kenya Civil Service and State Corporation and

State Corporations before the collapse of the EAC.

REVIEW OF FINDINGS AND RECOMMENDATIONS OF THE JOINT TASKFORCE

13. The following is a review of the finding and recommendations made by the joint

taskforce on the claims presented by the ex-employees:

i)

Number of Ex- EAC (K) employees: - The taskforce estimated the number to be
43,300 drawn from GFS (4,200), EAP&TC (4,043), EARC (22,490), EAHC and
EACHSER (1,564), EAAC 3,300 and auxiliary staff (7,703). This number may be

exaggerated due the separate inclusion of auxiliary staff which has been pegged at

s 11s



iii)

vi)

vii)

7.703. The auxiliary staff should form part of the ex-employees in the five
institutions of the defunct FAC.

Pension and Additional Pensions: - The committee found out that the Ex-
Employees are not entitled to payment of this claim since the government
continues to pay pensions and additional pension is paid on case by case. This
finding is consistent with the court ruling in the year 2004 and therefore the ex-
employees have no valid claim.

Gratuity: - Only the eligible Ex-EAC (K) employees who were not paid gratuity by
the Government upon retirement from the community on the division date are
entitled to payment of gratuity. This claim is payable and therefore any ex-
employees eligible but has not been paid can claim.

EAC Provident Fund benefits: - The payment of provident fund contributions to
GFS is being undertaken by the Ministry of Finance. It is upon the eligible
employees to claim. There is need to publish in the newspapers the list of all
claims paid to date to avoid further unnecessary claims.

East Africa Airways Corporation (EAAC) provident funds: - This fund was handled
by the official receiver of ex-EAAC. The Attorney General and Ethics and Anti-
Corruption Commission should provide status report of this fund and a list of Ex-
EFAAC paid be made public.

Severance Allowance: - This was only payable to Ex- EAAC employees since EAAC
went under liquidation. The Aftorney General should publish a comprehensive
list of all Ex-EAAC employees that were paid since there are claims that it was not
paid.

Outstanding/ Accumulated Leave Dues: - The report recommends that these claims
can be paid to eligible ex-employees who had pending leave days subject to
production of authentic relevant documents. There is a possibility that this claim
may lead to fraudulent claims occasioned by forgery of documents as was the case

in Tanzania and erroneous payments as was the case in Uganda.



viii)

xi)

xii)

iii)

xiv)

Salary in Lieu of notice: - The report observes that this claim was applicable to the
Ex-EAAC employees since their services were formally terminated. 7The Attorney
General should make public all the ex-employees paid by the official receiver.
Applicable Interest: - The 7% interest in the Mediation Agreement was applied to
inter-state disbursement of the compensation benefits. The taskforce accepted to
apply the 7% interest per annum on other benefits due from the division date to
call date in convertible currency. This rate is agreeable since it conforms to the
mediation agreement,

Ex-Gratia: - The taskforce found that the appeal for ex-gratia merits consideration
on humanitarian grounds to eligible ex-employees. The taskforce proposes that
the estimated workforce of 40,000 ex-employees be considered for ex-gratia
payment totalling Ksh. 14 Billion on graduated scale according to the number of
years worked and terms of service. According to the report, there were no ex-
gratia payments to ex-employees of Uganda and Tanzania. This payment
therefore is not in tandem with the treatment of ex-employees of the defunct FAC
in other jurisdictions.

Disturbance Allowance: - The report notes that upon dissolution of the EAC, the
Ex-EAC (K) employees were accorded necessary support by the Government of
Kenya. It proposes that this claim maybe considered.

Repatriation/Baggage/ Transport Allowance: The report notes that some ex- EAC
employees were given concessions and others transported and settled in hotels.
This claim was excluded by Uganda in their settlement of the claims. The report
recommended that this claim may be considered for payment.

Currency Applicable: - This was provided in the Mediation Agreement.

Loss of Office/Redundancy: - This claim was paid by the official receiver of EAAC.

The claim is therefore not valid and should be paid by the government.
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5.0 COMMITTEE’'S RECOMMENDATIONS

After careful assessment of the petition, the taskforce report, the presentation by the State
Law Office and the State Department of East African Affairs, and the presentation by the
petitioners, the Committee observed that the prayers sought by the petitioners had been
arbitrated and dismissed by the High Court in Kenya and the East African Court of Justice
in Arusha. Therefore the two court decisions are binding. Consequently, the Committee
recommends that:-

(i)  Parliament cannot appropriate the Kshs. 14 billion prayed for to settle the
claims of the Ex-EAC workers since there is neither a legal basis nor a policy
framework to do so.

(ii)  The petitioners are at liberty to seek redress from any other avenue if they wish
to.
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It is therefore my pleasant duty and privilege, on behalf of the Joint Committee on
Finance, Planning & Trade and Regional Integration to table this report on the Petition
by the Former Employees of the Defunct East African Community on Delayed Payments
of Benefits pursuant to the provisions of Standing Order 227.

HON. BENJAMIN LANGAT, MP
CHAIRPERSON

DEPARTMENTAL COMMITTEE ON FINANCE, PLANNING AND TRADE
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HON. FLORENCE KAJUJU, MP
CHAIRPERSON

SELECT COMMITTEE ON REGIONAL INTEGRATION
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ANNEX 1

MINUTES



MINUTES OF THE 157 SITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TWESDAY 10™
JUNE, 2014 IN THE BOARD ROOM, 4™ FLOOR, PROTECTION HOUSE, AT 12.00 PM

Present
Hon. Benjamin Langat, MP - Chairperson Finance Committee
Hon. Florence Kajuju, MP - Chairperson Regional Integration

Hon. Christopher Nakuleu, MP - Vice-Chair Regional Integration
Hon. Nelson Gaichuhie, MP - Vice-Chair Finance Committee
Hon. Andrew Toboso, MP
Hon. Timothy Bosire, MP
Hon. Sarah Korere, MP
Hon. Mary Seneta, MP
Hon. Lati Lelelit, MP
. Hon. Dido Rasso, MP
. Hon. David Karithi, MP
. Hon. Cyprian Kubai Iringo, MP
. Hon. Mark Lemunokol, MP
. Hon. Daniel Nanok, MP
. Hon. Abdul Rahim Dawood, MP
. Hon. Dr. Oburu Oginga, MP
. Hon. Sammy Mwaita, MP
. Hon. Patrick Makau, MP
. Hon. David Ochieng, MP

Lol e R 2 o

O O NOWU A WN O

Absent with Apology
1. Hon. Kathuri Murungi, MP
Hon. Bady Twalib Bady, MP
Hon. Dan Kazungu, MP
Hon. Eric Keter, MP
Hon. Joseph Kahangara, MP
Hon. Ann Nyokabi, MP
Hon. Peter Shehe, MP
Hon. Alex Mwiru, MP
Hon. Florence Mwikali Mutua, MP
. Hon. Charles Nyamai, MP
. Hon. Anthony Kimaru, MP
. Hon. David Kariithi, MP
. Hon. Gideon Konchela, MP
. Hon. Ali Wario, MP
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15. Hon. Emmanuel Wangwe, MP

16. Hon. Alois Lentoimaga, MP -
17. Hon. Rose Nyamunga, MP

18. Hon. Wanjiku Muhia, MP

19. Hon. Robert Mbui, MP

In Attendance

1. Mr. Robert Nyaga - Fiscal Analyst
2. Ms. Esther Nginyo - Third Clerk Assistant
3. Mr. Fredrick Otieno - Third Clerk Assistant
4. Mr. Nicodemus Maluki - Third Clerk Assistant
5. Mr. Daniel Mwanzia - Fiscal Analyst
6. Ms. Catherine Burure - Fiscal Analyst

MIN.DPTF/CRI/NO.001/2014 PRELIMINARIES

Hon. Benjamin Langat, MP, the Co-Chairperson, called the meeting to order at 12.40 pm
and a word of prayer was said by Hon. Cyprian Iringo, MP.

MIN.DFPT/CRI/NO.002/2014 CONSIDERATION OF THE PETITION TO THE
NATIONAL ASSEMBLY ON DELAYED PAYMENT OF
OTHER BENEFITS TO FORMER EMPLOYEES OF
THE DEFUNCT EAST AFRICAN COMMUNITY
(KENYA)

The Parliamentary Budget Office presented the following about the petition:
I. INTRODUCTION

1. The former Kenyan employees of defunct East Africa Community have persistently
petitioned the Government of Kenya for payment of unpaid terminal benefits as per
the Mediation Agreement.

2. Pursuant to the signing of the agreement, the Government received from the Crown
Agents Sterling Pounds 20,592,450 as Pensions funds and Sterling Pound 1,248,977 as
Provident Fund Assets for onward transmission to the former employees.

3. According to the taskforce report, the funds received from Crown Agents are held in
a deposit account at the Treasury known as ‘The East African Community Fund' (the

Fund) whose balance as at 31 May 2009 was Ksh. 488,931.501.65.



The balance in the fund was attributed to the fact that pensions due to the Ex-EAC (K)
employees were paid out from Consolidated Fund Services (CFS) while the Fund was
utilized for payment of Provident Fund Contributions.

It is to be noted that the Government had taken proactive steps to secure the pension
and provident interests of the former employees.

The agitation by the ex-employees has persisted despite the fact that their pensions
and provident have been duly paid.

They have been concerned that some terminal benefits envisaged under the
Mediation Agreement were not taken into consideration in computation of pension
payments upon retirement.

In the year 1997 a group of former employees filed a suit at the High Court (HCCC
No. 1879 of 1997) against the government seeking for pensions.

In the year 2004, the court dismissed the case and ruled in favour of the

Government.

ll. ESTABLISHMENT OF THE JOINT TASKFORCE

10. The joint taskforce was constituted by the then Deputy Prime Minister and former

11.

12.

13.

Minister for Finance Hon. Uhuru Kenyatta on 29" September 2010 when the
representatives of Ex-East Africa Community (EAC) from Kenya accompanied by Hon.
Sheikh Dor, nominated MP presented their petition in regard to payment of unpaid
terminal benefits to him.

The joint taskforce was chaired by Mr. Mutua Kilaka; Financial Secretary and was
composed of senior government officials from Ministries of Finance, East Africa
Community, State Law office and representatives of the Ex-EAC (K). The committee
completed its work and handed over its report to the Hon. Minister for Finance on
20™ September, 2011,

The representatives of the East Africa Community Ex-Workers Association (Kenya) on
13" November 2012 petitioned the Chairman, Budget Committee in regards to
delayed payment of terminal dues to former Kenyan employees of the defunct East
Africa Community (EAC) as was recommended by the joint task force.

Their prayer to the Chairman, on behalf of their members were among others:



(a) THAT, the committee allocates the necessary funds in the National Budget
(Consolidated Fund Services) %o cater for the delayed payment to the ex-EAC
workers. The estimated cost of this payment was Ksh. 14 Billion as per the
Taskforce Report on the defunct EX-EAC (K) Employees dues which was laid in
the House by Hon. Njeru Githae, Minister for Finance on 19t September 2012,

(b) THAT, the Chairman help them fast track the tabling of Cabinet Memo which is
precursor to the payment. The Hon. Minister for Finance had made a promise to
table the memo by end of September 2012.

L INSTITUTIONS IN THE DEFUNCT EAC

14. The ex-employees of the defunct EAC worked in institutions that provided common
services to the partner states. These were the East Africa Railways Corporations (EAR),
the East Africa Airways Corporations (EAAC), the East Africa Post and
Telecommunications Corporations (EAP&TC), the East Africa Harbours Corporations

(EAHC), the East Africa Cargo Handling Services (EACHSER), and the General Fund

Services.
IV. PARTICULARS OF CLAIMS
15. The Ex-EAC (K) presented a total of 13 claims in their petition to the Government of
Kenya. These included:
i) Pension and addition pension
i)  Gratuity
iii)  EAC Provident Fund benefits
iv)  East Africa Airways Corporation (EAAC) provident funds
v)  Severance allowance
vi)  Outstanding/accumulated leave dues
vii)  Currency and exchange rate applicable for payment
viii) 7% interest on benefits for the period after which the Mediation agreement
was signed.
ix)  Inclusion of 15% of housing allowance as pensionable emoluments.
x)  Loss of office benefit for ex-EAAC employees.
xi)  Gratuity at 70% for East Africa Cargo handling Services’

xii)  Redundancy payment in lieu of notice to ex-EAAC employees
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xiii)  Repatriation expenses

xiv)  One month salary in lieu of notice. -

V. CATEGORIES OF CLAIMANTS

16. According to the report, the claimants were categorized in the following five groups:

v)

Those who retired on division and were paid.

Those who retired on division date but have not been paid other benefits.

Those who were absorbed into the Kenya Civil Service and State Corporations
and were paid under the Pensions Act Cap 189 upon retirement.

Those who were absorbed into the Kenya Civil service and State Corporations
but left before the Mediation Agreement was signed and were not paid.

Those who were absorbed into the Kenya Civil Service and State Corporation

and State Corporations before the collapse of the EAC.

VI. REVIEW OF FINDINGS AND RECOMMENDATIONS OF THE JOINT TASKFORCE.

17. The following is a review of the finding and recommendations made by the joint

taskforce on the claims presented by the ex-employees:

i)

iii)

Number of Ex- EAC (K) employees: - The taskforce estimated the number to be
43,300 drawn from GFS (4,200), EAP&TC (4,043), EARC (22,490), EAHC and
EACHSER (1,564), EAAC 3,300 and auxiliary staff (7,703). This number may be
exaggerated due the separate inclusion of auxiliary staff which has been pegged at
7.703. The auxiliary staff should form part of the ex-employees in the five
institutions of the defunct FAC.

Pension and Additional Pensions: - The committee found out that the Ex-
Employees are not entitled for payment of this claim since the government
continues to pay pensions and additional pension is paid on case by case. This
finding is consistent with the court ruling in the year 2004 and therefore the ex-
employees have no valid claim. However, the budget committee should request
the Hon. Minister to submit a comprehensive list of all ex-EAC (K) employees
who are received or are still receiving pensions from the government.

Gratuity: - Only the eligible Ex-EAC (K) employees who were not paid gratuity by

the Government upon retirement from the community on the division date are
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Vi)

vii)

viii)

entitled to payment of gratuity. This claim is payable and therefore any ex-
employees eligible but has not been paid can claim. The government Should table
a list of all ex- EAC (K) employees who have been paid gratuity so far.

EAC Provident Fund benefits: - The payment of provident fund contributions to
GFS is being undertaken by the Ministry of Finance. It is upon the eligible
employees to claim. There is need to avail to parliament and publish in the
newspapers the list of all claims paid to date to avoid further unnecessary claims.
East Africa Airways Corporation (EAAC) provident funds: - This fund was handled
by the official receiver of ex-EAAC. The Attorney General and Ethics and Anti-
Corruption Commission should provide status report of this fund to Parliament
and a list of Ex-EAAC paid be made public.

Severance Allowance: - This was only payable to Ex- EAAC employees since EAAC
went under liquidation. The Attorney General should submit to Parliament a
comprehensive list of all Ex-EAAC employees that were paid since there are claims
that it was not paid.

Outstanding/ Accumulated Leave Dues: - The report recommends that these claims
can be paid to eligible ex-employees who had pending leave days subject to
production of authentic relevant documents. There is a possibility that this claim
may lead to fraudulent claims occasioned by forgery of documents as was the case
in Tanzania and erroneous payments as was the case in Uganda.

Salary in Lieu of notice: - The report observes that this claim was applicable to the
Ex-EAAC employees since their services were formally terminated. The Attorney
General should submit to parliament and make public all the ex-employees paid
by the official receiver.

Applicable Interest: - The 7% interest in the Mediation Agreement was applied to
inter-state disbursement of the compensation benefits. The taskforce accepted to
apply the 7% interest per annum on other benefits due from the division date to
call date in convertible currency. This rate is agreeable since it conform to the
mediation agreement.

Ex-Gratia: - The taskforce found that the appeal for ex-gratia merits consideration

on humanitarian grounds to eligible ex-employees. The taskforce proposes that
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the estimated workforce of 40,000 ex-employees be considered for ex-gratia
payment totalling Ksh. 14 Billion on graduated scale according to the number of
years worked and terms of service. According to the report, there were no ex-
gratia payments to ex-employees of Uganda and Tanzania. This payment
therefore is not in tandem with the treatment of ex-employees of the defunct EAC
in other jurisdictions. However, on humanitarians grounds the Committee may
consider approving payment of not exceeding a total Ksh 8,000,000,000. (Eight
Billion only) for an estimated ex-employee workforce of 35,000 on a flat rate.
This will give an ex-gratia payment of Ksh. 230,000/ per employee on average.

xi) Disturbance Allowance: - The report notes that upon dissolution of the EAC, the
Ex-EAC (K) employees were accorded necessary support by the Government of
Kenya. It proposes that this claim maybe considered.

xii)  Repatriation/Baggage/ Transport Allowance: The report notes that some ex- EAC
employees were given concessions and others transported and settled in hotels.
This claim was excluded by Uganda in their settlement of the claims. The report
recommended that this claim may be considered for payment.

xiii)  Currency Applicable: - This was provided in the Mediation Agreement.

xiv)  Loss of Office/Redundancy: - This claim was paid by the official receiver of EAAC.

The claim is therefore not valid and should be paid by the government.

VII. POLICY OPTIONS

18. The analysis of the findings and recommendations of the joint taskforce reveals that
out of the 13 claims by the Ex- EAC (K) employees only ex-gratia claim which is a
discretionary payment have been recommended for consideration by the
Government.

19. The report revealed that the most of the claims raised by the Ex- EAC (K) employees
are fully settled or is being settled on a case by case basis on presentation of claims by
the Ex- EAC (K) employees or their beneficiaries.

20. The committee may consider the following policy options while making their

decisign on the matter:



(i.)  Accepting/Rejecting the proposed ex-gratia payment of Ksh. 14 Billion: - The
option of rejecting the proposed ex-gratia will leave things to stand the way
they are and therefore will not have any impact on the country’s National
budget deficit. However, despite the fact that other jurisdiction did not
consider ex-gratia payments in their settlements, Kenya should consider token
payment to the ex- EAC employees on humanitarian ground as recommended
by the taskforce report.

(ii.)  Forensic Audit into the Ligquidation of Ex-FAAC: - The committee should
consider asking the Attorney General and the Ethics and Anti-corruption
Commission to prepare and submit a forensic audit report on liquidation
process of Ex-EAAC. The report should include a comprehensive list of Ex-
EAAC (K) employees who were compensated by the official receiver.

(7ii.)  Publishing the names of Ex-EAC (K) employees: - The committee may consider
requesting the government to publish the names of Ex-EAC (K) who may not
have been paid their claims to notify them or their beneficiaries to be paid.

(iv.)  Timeline for full settlement of any pending genuine claims: - The committee
should consider requesting the government to provide a definite timeline for
completion of any pending payment.

(v.)  Consideration of Budgetary Allocation for Ex-Gratia Payment: - The committee
may as a matter of urgency based on a cabinet memo consider allocating an
agreed ex-gratia payment amount in the 2014/2015 fiscal year supplementary
budget. However, due consideration on the negative impact of this allocation
on the national debt should be taken into consideration.

(vi.)  Status of the Cabinet Memorandum: - The Committee may consider asking the
Cabinet Secretary for National Treasury on the status of the cabinet
memorandum that was to authorize payment of ex-gratia. The former Minister
for Finance had promised Parliament on 19t September 2012 that the memo
will reach cabinet before the end of September 2012.

MIN.DFPT/CRI/NO.003/2014 COMMITTEE’S CONCERNS

The Members noted the following concerns that:



The petitioners had three prayers: that Parliament to approve the payment of
Kshs. 14 billion, payments be effected within the 2014/2015 Financial Year: and
the payment be made within the first half of the Financial year. Further, the
prayers were conditional as to when the payments were to be made considering
Parliament was in the process of handling the budget process. It was noted that
substantial part of the compensation was made and the petitioners are still asking
for more benefits.

The Petition had previously been committed to the Committee on Budget and
Appropriation and the Committee on Implementation and was never concluded.
The absolute figure of 40000 employees is suspect. There is need for clear
database of the claimants and further clarifications, the provisions in the treaty
thereof and the current treaty need to be known and clarified. Further, concerns
were raised on whether the figure of 40,000 was used to compute the figure of
Kshs. 14 billion.

iv.  The taskforce report recommendations were based on humanitarianism now that
the petitioners had lost all their suits before the court of law.
MIN.DFPT/CRI/NO.004/2014 COMMITTEE RESOLUTIONS

The Members resolved to invite the National Treasury, Attorney General and the
Ministry of East African Affairs, Commerce and Tourism for further discussion on the
matter on Thursday 19" June 2014.

MIN.DFPT/CRI/NO.005/2014 ANY OTHER BUSINESS

The Regional Integration Committee proposed to meet on Thursday 12t June 2014.

MIN.DFPT/CRI/NO.006/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 13.36 p.m.

Chairperson (Regional Integration Committee)
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MINUTES OF THE 2N° SITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 15T
JULY, 2014 IN CONTINENTAL HOUSE, 5™ FLOOR, AT 9.30 AM

Present
1. Hon. Florence Kajuju, MP - Chairperson Regional Integration
Hon. Tiras Ngahu, MP - Ag. Co-Chairperson
Hon. Christopher Nakuleu, MP
Hon. Andrew Toboso, MP
Hon. Timothy Bosire, MP
Hon. Lati Lelelit, MP
Hon. Dido Rasso, MP
Hon. David Karithi, MP
Hon. Cyprian Kubai Iringo, MP
. Hon. Daniel Nanok, MP
. Hon. Abdul Rahim Dawood, MP
. Hon. Dr. Oburu Oginga, MP
. Hon. Sammy Mwaita, MP
. Hon. Patrick Makau, MP
. Hon. Peter Shehe, MP
. Hon. Kathuri Murungi, MP
. Hon. Dan Kazungu, MP
. Hon. Eric Keter, MP
19. Hon. David Kariithi, MP
20.Hon. Robert Mbui, MP
21. Hon. Ali Wario, MP
22.Hon. Emmanuel Wangwe, MP
23.Hon. Jimmy Angwenyi, MP
24.Hon. Mary Emaase, MP
25.Hon. Alfred Sambu, MP
26.Hon. Joseph Limo, MP
27.Hon. Ronald Tonui, MP
28.Hon. Irshadali Sumra, MP
29.Hon. Abdullswamad Sheriff

Vice-Chair Regional Integration

i3 B BN B0 g BN N

— o e e e e ) el
Nk w0

Absent with Apology
1. Hon. Benjamin Langat, MP - Chairperson, Finance
2. Hon. Nelson Gaichuhie, MP - Vice-Chairperson, Finance
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. Hon.
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19. Hon.
20.Hon.
21. Hon.
22.Hon.
23.Hon.
24.Hon.
25.Hon.
26.Hon.

27.Hon.

Bady Twalib Bady, MP
Joseph Kahangara, MP
Ann Nyokabi, MP

Alex Mwiru, MP

Florence Mwikali Mutua, MP
Charles Nyamai, MP
Anthony Kimaru, MP
Gideon Konchela, MP
Alois Lentoimaga, MP
Rose Nyamunga, MP
Wanjiku Muhia, MP
Mark Lemunokol, MP
David Ochieng, MP

Mary Seneta, MP

Sarah Korere, MP

Jones Mlolwa, MP

Joash Olum, MP

Shakeel Shabbir, MP
Dennis Waweru, MP
Sakaja Johnson, MP
Sammy Koech, MP

Kirwa Stephen Bitok, MP
Eng. Shadrack Manga, MP
Sakwa John Bunyasi, MP
Abdul Rahim Dawood, MP

In Attendance

Kenya National Assembly

Mr. Evans Oanda - First Clerk Assistant
Mes. Esther Nginyo - Third Clerk Assistant
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Mr. Fredrick Otieno
Mr. Nicodemus Maluki

Third Clerk Assistant
Third Clerk Assistant

Mr. Joash Kosiba - Fiscal Analyst
Mr. Ali Salat - Fiscal Analyst

Ministry of East African Affairs, Commerce and Tourism
Ms. Mwanamaka Mabruki - Principal Secretary

L

2. Ms. Rose Nyakwana

Principal State Counsel
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State Law Office
1. Mr. Silvanus Ndisya . Senior Deputy Registra General

MIN.DPTF/CRI/NO.007/2014 PRELIMINARIES

Hon. Florence Kajuju, MP, the Chairperson called the meeting to order at 10.00 am
followed by a word of prayer.

MIN.DPTF/CRI/NO.008/2014 ELECTION OF A CO-CHAIRPERSON

In absence of the substantive chair and vice chair of the Finance, Planning & Trade

Committee, the Hon. Tiras Ngahu, MP was elected as the Co-Chairperson pursuant
Standing Orders No. 188.

MIN.DPTF/CRI/NO.009/2014: PRESENTATION BY THE PRINCIPAL SECRETARY,
STATE DEPARTMENT OF EAST AFRICAN AFFAIRS.

Ms. Mabruki Mwanamaka, the Principal Secretary, State Department of East African
Affairs appeared before the Joint Committees and briefed the Members on the status of

payment to the Former employees of the defunct East African Community (Kenya
citizens) as follows:

i. The defunct East African Community collapsed on 30% June, 1977 and was
subsequently dissolved due to lack of strong political will, disproportionate
sharing of benefits of the benefits of the community among the partner states and
lack of strong participation by the private sector and civil society.

ii.  After dissolution, the EAC Partner States negotiated a Mediation Agreement for
division of assets and liabilities which was signed on 14 May, 1984,

iii. The former employees of the defunct EAC were concerned that some of the
terminal benefits envisaged under the agreement were not considered in the
computation of their retirement benefits which led to agitations and formation of

associations by the employees to petition the government to address their
grievances.

iv.  Consequently, a group of employees filed two suits, one in 1997 in the High
Court and another one in 2010 at the East African Court of Justice in which the
rulings were made in favour of the Government of Kenya.
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vi.

vii.

viii.

The Ex-EAC employees have persistently petitioned the Government for payment
of other benefits.

The Government, through the Deputy Prime Minister and Minister for Finance,
directed that a task force be constituted to enquire into the issue of Ex-EAC
Workers claims and make recommendations on the way forward.

The taskforce in its findings observed that the Ex-EAC Workers were paid their
pension upon retirement based on their cumulative service at the Community and
that provident fund refunds have continued to be paid to the relevant
beneficiaries.

The taskforce report however recommended that a token of appreciation and
compensation of Kshs. 14 billion for the suffering, inhuman treatment, disruption
of career expectations and any other disturbances caused to the employees for the
sudden breakup of the community and also to cater for transport expenses
incurred by employees on repatriation.

The Ministry of Finance upon receiving the taskforce report subsequently
recommended an ex-gratia payment of Kshs. 150,000 for each of the Ex-EAC
employees bringing the total amount to Kshs. 6 billion.

The Ministry of Finance sought the opinion of the Attorney General on the matter
before seeking Cabinet approval on the issue in which the Attorney General made
his observations as follows;

a) The Ex-EAC employees had their matter settled in court where the judge
dismissed their prayers.

b) The matter having been referred to the East African Court of Justice was
struck out by the Court.

¢) The Government had no obligation whatsoever to settle any claims for
pension or other benefits made by the Ex-EAC employees.

d) The Government had no legal or contractual obligation to make an ex-
gratia payment to the ex-employees unless it is compelled by law to do so.

e) There is no legal framework within which the Government could make any
payment to the Ex-EAC employees and that any ex-gratia compensation to
the employees is discretionary and depended upon formulation of a policy
by the Government or upon enactment of legislation by Parliament.
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xi. ~ The Ministry of Finance, based on the legal opinion by tife Attorney General
could not therefore prepare a Cabinet Memorandum for approval of the payment
of the Ex-EAC employees.

MIN.DPTF/CRI/NO.010/2014 PRESENTATION BY THE STATE LAW OFFICE

Mr. Sylvanus Ndisya, the Senior Deputy Registrar General, State Law Office, appeared
before the Joint Committees and briefed the Members on the Petition by the former
Employees of the Defunct East African Community (Kenya) as follows:

s

vi.

The East African Community comprised of the following
institutions/corporations;

a) The East African Posts and Telecommunications Corporation.

b) The East African External Telecommunications.

c) The East African Cargo Handling Services.

d) East African General Fund Services.

e) East African Railways Corporation

f) East African Airways Corporation.

g) East African Harbours Corporation.
After the collapse of the Community in 1977, the High Court made a
winding up order against East African Airways Corporation and the official
Receiver/Registrar General was constituted as the Provisional Liquidator of
the Corporation. The official Receiver with the sanction of the High Court
appointed Murdoch MCrae and Smith Accountants to assist him in
liquidating the corporation.
During the liquidation process, the official Receiver with the help of the
advising accountants declared and paid out dividends seven times to all
creditor of the corporation who included the employees. At the close of
liquidation in 1988, claims worth Kshs. 275,118,299 had been settled.

As regards the other Corporations and the EAC in general, the ex-
employees filed suits in pursuit of pension and other retirement benefits in
High Court and the East African Court of Justice but lost the cases.

In September, 2010 the Government through the initiative of the Ministry
of Finance constituted a taskforce which recommended that an ex-gratia
compensatory payment be paid to the ex-employees.

On 4™ June, 2012, the State Law Office issued a legal opinion at the request

of the National Treasury which stated that there was no legal framework
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compelling the government to make ex-gratia payment to the Ex-
employees of the EAC as such payments were purely discretionary and
dependent on formulation of a policy by government or enactment of
legislation by the National Assembly.

MIN.DPTF/CRI/NO.011/2014 MEMBERS' OBSERVATIONS

The Committee having listened to the presentation by the Principal Secretary made the
following observations that;

The taskforce report recommendation of payment of Khs. 14 billion to the
Ex-EAC employees was based on humanitarian grounds since the
petitioners had lost all the suits they filed against the Kenyan Government.

If there could be genuine cases of Ex-EAC employees who never got their
dues, they should be allowed to come forward with evidence of non-
payment and request for their compensation.

The Hon. Alfred Sambu, MP confirmed to the Committee that he was an
employee in the defunct EAC and that all employees from Kenya were duly
paid their benefits.

MIN.DPTF/CRI/NO.012/2014 COMMITTEES” RESOLUTIONS

The Members resolved as follows that;

i

iii.

Based on the taskforce recommendation, the payments recommended by
the taskforce report were discretionary and had neither the legal basis nor
policy framework and therefore the Government is not obligated to make
such payments.

Any genuine cases from the Ex-EAC employees that were not paid for
should be brought forward with evidence for compensation.

The petitioners should be invited to make their presentation before the
joint before the Committee compiles its report. The Committee resolved to
have them on Tuesday, 22 July, 2014.

The Secretariat was asked to compile a report for the Committee’s
consideration after it meets the petitioners. The report should conclude that
the petitioners have no justifiable prayers as they were duly paid and the



matters had been conclusively dealt with both by the government and the
courts.

MIN.DPTF/CRI/NO.013/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 11.46 a.m.

Chairperson (Committee on Regional Integration)



MINUTES OF THE 3% SITTING OF THE® JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 22No
JULY, 2014 IN MAIN CHAMBERS, PARLIAMENT BUILDINGS, AT 9.30 AM

Present

1. Hon. Benjamin Langat, MP - Chairperson, Finance
2. Hon. Florence Kajuju, MP E Chairperson Regional Integration
3 Hon. Christopher Nakuleu, MP - Vice-Chair Regional Integration
4. Hon. Lati Lelelit, MP

5. Hon. Tiras Ngahu, MP

6.  Hon. Cyprian Kubai Iringo, MP

¥ Hon. Daniel Nanok, MP

8. Hon. Abdul Rahim Dawood, MP

9.  Hon. Dr. Oburu Oginga, MP

10.  Hon. Sammy Mwaita, MP

1. Hon. Peter Shehe, MP

12. Hon. Kathuri Murungi, MP

13.  Hon. Dan Kazungu, MP

14.  Hon. David Kariithi, MP

15.  Hon. Andrew Toboso, MP

16. Hon. Emmanuel Wangwe, MP

17.  Hon. Jimmy Angwenyi, MP

18. Hon. Mary Emaase, MP

19.  Hon. Ronald Tonui, MP

20. Hon. Abdullswamad Sheriff

21.  Hon. Ann Nyokabi, MP

22. Hon. Alois Lentoimaga, MP

23. Hon. Sarah Korere, MP

24. Hon. Mark Lemunokol, MP

25. Hon. Bady Twalib Bady, MP

26. Hon. Wanjiku Muhia, MP

Absent with Apology

Hon. Nelson Gaichuhie, MP
Hon. Joseph Kahangara, MP
Hon. Alex Mwiru, MP

Hon. Florence Mwikali Mutua, MP
Hon. Charles Nyamai, MP

Vice-Chairperson, Finance
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6. Hon. Anthony Kimaru, MP

7.  Hon. Gideon Konchela, MP

8 Hon. Rose Nyamunga, MP

9.  Hon. David Ochieng, MP

10.  Hon. Mary Seneta, MP

1. Hon. Jones Mlolwa, MP

12.  Hon. Joash Olum, MP

13. Hon. Shakeel Shabbir, MP

14.  Hon. Dennis Waweru, MP

15.  Hon. Sakaja Johnson, MP

16. Hon. Sammy Koech, MP

17.  Hon. Kirwa Stephen Bitok, MP
18.  Hon. Eng. Shadrack Manga, MP
19.  Hon. Sakwa John Bunyasi, MP
20. Hon. Irshadali Sumra, MP

21.  Hon. Alfred Sambu, MP

22. Hon. Joseph Limo, MP

23. Hon. Robert Mbui, MP

24. Hon. Ali Wario, MP

25. Hon. Timothy Bosire, MP

26. Hon. Dido Rasso, MP

27. Hon. Patrick Makau, MP

28. Hon. Eric Keter, MP

In Attendance
Kenya National Assembly

1. Ms. Esther Nginyo - Third Clerk Assistant
2. Mr. Fredrick Otieno - Third Clerk Assistant
3. Mr. Nicodemus Maluki . Third Clerk Assistant

MIN.DPTF/CRI/NO.014/2014 PRELIMINARIES

Hon. Benjamin Langat, MP, the Chairperson called the meeting to order at 10.30 am
followed by a word of prayer from Hon. Abdullswamad Sheriff, MP.



MIN.DPTF/CRI/NO.015/2014 : CONSIDERATION OF THE DRAFT REPORT ON°A
PETITION OVER DELAYED PAYMENT OF

BENEFITS TO THE EMPLOYEES OF

DEFUNCT  EAST  AFRICAN  COMMUNITY

(KENYA)

This matter was differed to later date pending meeting with the petitioners. The Hon.
Addullswamad Sherif, MP undertook to bring them on 24" July, 2014.

MIN.DPTF/CRI/NO.016/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 11.10 a.m.

.....................................................................................

------------------------------------------------------------------------------------

Chairperson(Committee on Regional Integration)



MINUTES OF THE 4™ SITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 24T
JULY, 2014 IN MEDIA CENTRE, PARLIAMENT BUILDINGS, AT 12.00 NOON

Present

Hon. Benjamin Langat, MP - Chairperson, Finance

Hon. Florence Kajuju, MP - Chairperson Regional Integration
Hon. Christopher Nakuleu, MP - Vice-Chair Regional Integration
Hon. Lati Lelelit, MP

Hon. Cyprian Kubai Iringo, MP

Hon. Abdul Rahim Dawood, MP

Hon. Sammy Mwaita, MP

Hon. Peter Shehe, MP

Hon. Kathuri Murungi, MP
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10. Hon. Dan Kazungu, MP

11.  Hon. David Kariithi, MP

12.  Hon. Andrew Toboso, MP
13.  Hon. Jimmy Angwenyi, MP
14.  Hon. Mary Emaase, MP

15. Hon. Abdullswamad Sheriff
16. Hon. Alois Lentoimaga, MP
17.  Hon. Sarah Korere, MP

18.  Hon. Mark Lemunokol, MP
19. Hon. Wanjiku Muhia, MP
20. Hon. Mary Seneta, MP

21.  Hon. Timothy Bosire, MP
22. Hon. Shakeel Shabbir, MP
23. Hon. Sakaja Johnson, MP
24. Hon. Kirwa Stephen Bitok, MP
25. Hon. Robert Mbui, MP

26. Hon. Jones Mlolwa, MP
27. Hon. Dido Rasso, MP

28. Hon. Alex Mwiru, MP

29. Hon. Eng. Shadrack Manga, MP
30. Hon. Eric Keter, MP

31.  Hon. David Ochieng, MP



Absent with Apology

1. Hon. Nelson Gaichuhie, MP - Vice-Chairperson, Finance
2.  Hon. Joseph Kahangara, MP
3.  Hon. Florence Mwikali Mutua, MP
4.  Hon. Charles Nyamai, MP

5. Hon. Anthony Kimaru, MP

6. Hon. Gideon Konchela, MP

7. Hon. Rose Nyamunga, MP

8.  Hon. Joash Olum, MP

5. Hon. Dennis Waweru, MP

10. Hon. Tiras Ngahu, MP

1. Hon. Sammy Koech, MP

12. Hon. Sakwa John Bunyasi, MP
13.  Hon. Irshadali Sumra, MP

14.  Hon. Alfred Sambu, MP

15.  Hon. Joseph Limo, MP

16.  Hon. Ali Wario, MP

17. Hon. Patrick Makau, MP

18. Hon. Daniel Nanok, MP

19.  Hon. Dr. Oburu Oginga, MP
20. Hon. Emmanuel Wangwe, MP
21.  Hon. Ronald Tonui, MP

22. Hon. Ann Nyokabi, MP

23. Hon. Bady Twalib Bady, MP

In Attendance
Kenya National Assembly

1. Mes. Esther Nginyo - Third Clerk Assistant
2. Mr. Fredrick Otieno - Third Clerk Assistant
3. Mr. Nicodemus Maluki - Third Clerk Assistant

Ex-EAC Employees Representatives

1. John W. Otieno Owili - EAAC
2. Paul M. Mukaria - GFS

3. John M. Nganga - GFS

4. Blasio Ondiek - EAPTC
5. Paul L. Orango Nyoturu - EAPTC
6. Joseph N. Gathu GFS - GFS



MIN.DPTF/CRI/NO.017/2014 PRELIMINARIES

Hon. Benjamin Langat, MP, the Chairperson, called the meeting to order at 12.10 p.m
followed by a word of prayer from Hon. David Ochieng’, MP. The Chairperson
thereafter called on all present to do self-introduction.

MIN.DPTF/CRI/NO.018/2014 PRESENTATION BY EX — EAC EMPLOYEES

The six representatives of the Ex-EAC workers informed the Joint Committee as follows:

i

Vi.

vil.

viii.

East African Community collapsed on 30" June, 1977, affecting over 40,000
Kenyan nationals who worked for the Community.

The East African Community Heads of States, in consultation with the World
Bank, commissioned a Mediator on how to share Assets and Liabilities. The
Mediator concluded their work on 25™ October, 1981.

In 1984, the three Heads of States, namely; President Daniel Arap Moi, President
Julius Nyerere and President Milton Obote, signed the East African Community
Mediation Agreement and East African Community Agreement Agreement Cap 4.
The Mediation Agreement Article 10.05 obligated the Governments to pay their
nationals pensions and other benefits due to them.

The benefits that the EX-EAC workers have been claiming include; Pension,
Transport and Baggage Allowance, Severance pay, disturbance allowance, and
compensation for inhuman treatment.

After several unsuccessful attempts to have the benefits paid, the Ex-EAC Workers
representative in 2009 approached Hon. Sheikh Dor who moved a Private
Member’s Question No. 126 of 2009 during which the Minister for Finance
confirmed that the money for the Ex-EAC workers was in Central Bank of Kenya.
The Representatives further sought audience with the Minister for Finance and the
Deputy Prime Minister, Hon. Uhuru Kenyatta on 29" September, 2010 at which
he instituted a Joint Taskforce of 10 Inter-Ministries personnel and 12 Ex-EAC
Representatives to look into the 13 claims.

The Taskforce Report was concluded and proposed that Ex-gratia payment be
made for compensation of the inhuman treatment for the Ex-EAC workers.

The Ex-EAC Workers Representatives after a long wait through a Parliamentary
Question No. 1733 of 2012 by Hon. Sheikh Dor, sought indulgence of the
Minister of Finance, Hon. Njeru Githae who while tabling the Taskforce Report in

the House confirmed that he would initiate an Executive Cabinet Memo which
has not been done to date.



xi.

The Ex-EAC Representatives have also sought audience with the Budget and
Appropriation Committee, the Deputy President, the President, the Governor of
Nairobi County which have not borne fruits.

They were eventually advised to present a Petition to the National Assembly. This
was done on 2™ April, 2014.

The Ex-EAC Workers™ prayer is to be paid their other benefits amounting to Kshs.
14 billion.

MIN.DPTF/CRI/NO.019/2014 MEMBERS CONCERNS

The Members having listened to the presentation by the representatives of the Ex-EAC
Workers raised following concerns:

While the Service Regulations for General Fund Services of the East African
Common Service Organization provided for benefits such as pension, disturbance
allowance, transport allowance, leave allowance, baggage allowance among
others, it did not provide for the ex-gratia payment,

The formula that was used to determine the amount of Kshs. 14 billion which was
based on payment for mid-level officer with a family of a wife and four children
with benefits was contestable.

The bona fide ex-EAC workers are not known considering that there is no data
available as of now. Therefore even if payments were to be made, the exact
beneficiaries may not be known.

MIN.DPTF/CRI/NO.020/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 1.37 p.m. until
the next meeting where Members will consider the draft report on the petition.

Chairperson (Committee on Regional Integration)



MINUTES OF THE 5™ SITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 6™
AUGUST, 2014 IN CONTINENTAL HOUSE, 4™ FLOOR, PARLIAMENT BUILDINGS, AT

11.00 AM
e et e e . e e e et e e

Present

1. Hon. Benjamin Langat, MP . Chairperson, Finance

2. Hon. Florence Kajuju, MP - Chairperson Regional Integration
3. Hon. Christopher Nakuleu, MP - Vice-Chair Regional Integration
4. Hon. Nelson Gaichuhie, MP - Vice-Chairperson, Finance
5. Hon. Dr. Oburu Oginga, MP

6.  Hon. Cyprian Kubai Iringo, MP

7. Hon. Abdul Rahim Dawood, MP

8. Hon. Sammy Mwaita, MP

% Hon. Kathuri Murungi, MP

10. Hon. Dan Kazungu, MP

11.  Hon. David Kariithi, MP

12. Hon. Jimmy Angwenyi, MP

13.  Hon. Mary Emaase, MP

14.  Hon. Abdullswamad Sheriff

15.  Hon. Wanjiku Muhia, MP

16. Hon. Mary Seneta, MP

17.  Hon. Shakeel Shabbir, MP

18. Hon. Kirwa Stephen Bitok, MP

19.  Hon. Robert Mbui, MP

20. Hon. Jones Mlolwa, MP

21.  Hon. Dido Rasso, MP

22. Hon. Eng. Shadrack Manga, MP

23. Hon. David Ochieng, MP

24. Hon. Bady Twalib Bady, MP

25. Hon. Rose Nyamunga, MP

26. Hon. Joseph Limo, MP

27. Hon. Ronald Tonui, MP

28. Hon. Ali Wario, MP

[N
- ]

Hon. Irshadali Sumra, MP



Absent with Apology

1. Hon. Joseph Kahangara, MP
2 Hon. Florence Mwikali Mutua, MP
3. Hon. Charles Nyamai, MP

4. Hon. Anthony Kimaru, MP

5. Hon. Gideon Konchela, MP

6. Hon. Joash Olum, MP

7. Hon. Dennis Waweru, MP

8.  Hon. Tiras Ngahu, MP

9. Hon. Sammy Koech, MP

10.  Hon. Sakwa John Bunyasi, MP
1. Hon. Alfred Sambu, MP

12. Hon. Patrick Makau, MP

13. Hon. Daniel Nanok, MP

14.  Hon. Emmanuel Wangwe, MP
15.  Hon. Ann Nyokabi, MP

16. Hon. Lati Lelelit, MP

17.  Hon. Peter Shehe, MP

18. Hon. Andrew Toboso, MP

19.  Hon. Alois Lentoimaga, MP
20. Hon. Sarah Korere, MP

21. Hon. Mark Lemunokol, MP
22. Hon. Timothy Bosire, MP

23. Hon. Sakaja Johnson, MP

24. Hon. Alex Mwiru, MP

25. Hon. Eric Keter, MP

In Attendance
Kenya National Assembly

1. Mr. Evans Oanda - First Clerk Assistant

2. Ms. Esther Nginyo - Third Clerk Assistant
3. Mr. Fredrick Otieno - Third Clerk Assistant
4. Mr. Nicodemus Maluki - Third Clerk Assistant

MIN.NO. CRI/020/2014 PRELIMINARIES



The Chairperson Hon. Benjamin Langat, MP, called the meeting to order at 11.34 a.m
followed by a word of prayer.

MIN.NO. CRI/021/2014 ADOPTION OF THE COMMITTEE REPORT ON
PETITION BY FORMER EMPLOYEES OF THE DEFUNCT EAST AFRICA COMMUNITY
ON DELAYED PAYMENTS

After going through the report, the Committee unanimously adopted the report. The
secretariat was asked to prepare the report for tabling.

MIN.NO. CRI/022/2014 ADJOURNMENT

There being no Other Business, the Chairperson adjourned the meeting at 2.40 p.m.
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ONAL ASSEMBLY

DirectQrate of Legislative and Procedural

MEMO

TO § DIRECTOR, COMMITTEE SERVICES
FROM i PRINCIPAL CLERK ASSISTANT
DATE : APRIL 2Nb) 2014

SUBJECT : - PUBLIC PETITIONS

Pursuant to Standing Order 220, a Petition was presented to the House and the
Hon. Speaker conveyed a Petition on Wednesday, April 27, 2014 as follows: -

1. Petition by Hon. Gladys Wanga, MP, on behalf of former employees of the

2 i i ; e o e 5
defunct East African Community on delay payment of benefits; and Q;Lf\f[('ff—«' DTN

2. Petition by Enoosupukia Evicted Persons on resettlement cbnveye&Lby the

Hon. Deputy Speaker of the National Assembly. — 1 Prwv 1 g—\(wmuw{

G Fl\/\ Cn
Please find the enclosed Petitions for your action. \/

Lucy Wanjohi

Encl. : W \ )
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THE NATIONAL ASSEMBLY

‘ w\d( ELEVENTH PARLIAMENT
\\ | -

L _ PETITION )
BY THE FORMER EMPLOYEES OF THE DEFUNCT EAST AFRICAN COMMUNITY (EAC)

ON DELAYED PAYMENT AND OTHER BENEFITS DUE TO THEM

WE; THE UNDE.RSIGN-ED-who are residents of the Republic of Kenya

DRAW the at‘te_n"rio.r{ of the House to the following;

THAT on 29h May 2013, we presented a petition to the Chairperson of the Budget and
Apprppriations Committee on the above matter.

THAT WHEREAS regrrettably, we have not received any communication from‘the.‘Said

Committee.

THAT WHEREAS, that the sudden collapse of the EAC on 30% June, 1977 left over four
thousand (4000) former employees of Kenyan origin jobless and with no payment made

to them.

THAT WHEREAS, following an agreement by the three partner states (Kenya, Uganda
and Tanzania) to share the assets and liabilities of the collapsed community, a mediator
was appointed to spearhead the equitable division of these assets and liabilities. The
mediator completed and submitted his report on 28" October, 1981. -

THAT WHEREAS, on 29% September, 2010, the then Deputy Prime Minister and Minister
for Finance constituted a Taskforce to inquire into the claims by the staff. The T

came up with many findings; key among them was the settlement on payment of other

benefits due to staff.

THAT WHEREAS the pensions and benefits have been paid to the entitled, the other” -

benefits due to them by virtue of their employment with defunct Community have
remained unpaid since its break-up on 30 June, 1977 to date. ' :
THEREFORE your humble petitioners PRAY that;

- F&( ar (ardd
REPUBLICOFKEA Hsg : éjé( m%/g
e Dyl

askforce




1. The National Assembly appropriate and approve the settlement of an amount of
kshs. 14 billion (fourteen billion shillings) to settle the claim of unpaid payment
and other benefits to the employees of the defunct East African Community.

2. The payments to the employees to be effected within the 2014/2015 Financial

yvear (

3. The payments to be made within the first half of the 2014/2015 Financial Year
And your PETITIONERS wj)] ever pray.,
PRESENTED BY,

HON. Gladys Wanga,
Member for Homabay County

Date...ccveernn.... eennan




HE E'AST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KE
iy P.O. Box 53827-00200, NATROBL Mobile 0720 324 011
‘ Email: wilyso@yahoo.com
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S/No | Name of petitioner

Full address

ID/Passport
No.

1 Blasio Ondiek, EAPTC P.0.Box58438-
———— 00200, Nairobi.
2 Paul O. L.Orango

Nyoturu EAPTC 00100
Nairobi.
P.O. Box 2915.
00200
Nairobi

Joseph N. Gathu GFS

) Isaac D. Amuma EARC [P.O. Box 5?7@—

00100 Nairobi

~ |John W, O Oui P.O. Box 53827-
EAAC 00200 Nairobi

Paul Mukuria GFS P.O. Box 28590-
OOZOO‘Nairobi.

P.O. Box 49892 | 0977674
00109 Nairobi.

”._‘:JUCEII M. Néanga GFS

— e ————
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THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENY Z ) 7
P.O. Box 53827-00200, NAIROBL Mobile 0720 324 011 ANV =
Email: wilyso@yahoo.com

The Clerk to the National Assembly, 26" February, 2014
Parliament Buildings, '
NAIROBI
Dear Sir,

RE: PETITION TO THE NATIONAL ASSEMBLY ON DELAYED
PAYMENT OF OTHER BENEFITS TO FORMER EM PLOYEES
OF THE DEFUNCT EAST AFRICAN COMMUNITY (KENYA)

We, the undersigned, who are citizens of the Republic of Kenya, and who were
formerly employees of the defunct East African Community (EAC), and registered
under East African Community Ex-Workers Association wish to petition
Parliament on the matter of delayed payment of other benefits on behalf of all Ex-
employees.

At this juncture, we wish to draw the attention of the House to an earlier petition to
the Chairman, Parliamentary Budget and Appropriation Committee of the National
Assembly dated 29™ May, 2013 and received in the National Assembly on 30™
May, 2013. In that petition, we sought the intervention of the Parliamentary Budget
and Appropriation Committee, and by extension, the National Assembly, on the
matter of a Taskforce Report tabled before the Assembly on 19" September, 2012.
We have had no communication on the matter from the Committee so far, hence
the reason for petitioning the House. '

This petition, therefore, is with regard to the sudden collapse of the EAC on 30™
June, 1977. The EAC (Community) had a workforce of over 40,000 Ex-employees
of Kenyan origin spread all over East Africa and drawn from the following
institutions/corporations:- -

a) The East African Posts and Telecommunication Corporation, (EAPTC)
b) The East African External Telecommunications, (EAET)

¢) The East African Cargo Handling Services, (EACHSER)

d) East African General Fund Services, (GFS)

e) East African Railways Corporation, (EARC)

f) East African Airways Corporation, (EAAC)

g) East African Harbours Corporation. (EAHC)

EX-EA Community (K) employees petition to National Assembly [Type text] Page 1



THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENYA)
P.O. Box 53827-00200, NAIROBL. Mobile 0720 324 011
Email: wilyso@yahoo.com

Following an agreement by the three partner states (Kenya, Uganda and Tanzania)
to share the assets and liabilities of the collapsed Community, a mediator was
appointed to spearhead the equitable division of these assets and liabilities. The
mediator completed and submitted his report on 28" October, 1981. A Mediation
Agreement (Agreement) was thereafter drawn and signed by the three heads of
partner states on 14" May, 1984. This Agreement detailed how each partner state
was to share and meet its obligations in relation to the assets and liabilities of the
defunct Community. Consequent upon the need for each partner state to control
assets and disburse its liabilities, the Agreement had to be domesticated in Kenya
under the East African Community Mediation Agreement Act, Cap 4 of 1984 of
the laws of Kenya. Both the Agreement and the Act provided how Kenya was to
pay the pensions and other benefits to its nationals who worked in the defunct
Community.

This petition seeks to draw the attention of the august House to the fact that, on 5™
August, 2009, Hon. Sheikh Dor, under private members’ question No. 126 raised
the matter of unpaid other benefits for the Kenyan Ex-workers of defunct
Community in Parliament and thereafter the Ex-Community workers (Kenya)
representatives teamed up to pursue their claims. On 29™ September, 2010, Hon.
Uhuru Kenyatta, the then Deputy Prime Minister (DPM) and Minister for Finance
met the leaders of the Ex-Community employees Kenya representatives and after
listening to their claims, he constituted a Taskforce headed by the Financial
Secretary, Mr. Mutua Kilaka. The Taskforce was to comprise of 10 inter-
ministerial officers drawn from the Ministries of Finance, East African Community
and the State Law Office and 12 representatives from the Ex-Community Kenya

employees.

The Taskforce was to enquire into these claims and report its findings to the then
DPM and Minister for Finance within two (2) weeks. However, this was not to be
as there was need to travel to Tanzania, Uganda and United Kingdom for
verification of records. During the writing of the report, the Taskforce came up
with many findings and after in-depth discussions, they settled on payment of other
benefits as per article 10.05 (a) & (b) of the Mediation Agreement which provided
that each state shall:-

EX-EA Community (K) employees petition to National Assembly [Type text] : Page 2



THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENYA)
P.O. Box 53827-00200, NAIROBI. Mobile 0720 324 011
Email: wilyso@yahoo.com

a) Pay its nationals, employed by the corporations or the General Fund
Services and retired from active service by the division date, the pensions
and other benefits due to them on account of such employment.

b) Make provisions for pension rights and entitlements to other benefits
accrued as of the division date in favour of its nationals in active service
with such corporations and General Fund Services as at that date.

The Taskforce completed its Report and submitted it to the Ministry of Finance on
20™ September, 2011. '

Whereas pensions have been paid to the entitled nationals, the other benefits due to
them by virtue of their employment with the defunct Community have remained
unpaid since its break-up on 30™ June, 1977, (the division date) to date.

In Chapter 5 of the report, item 12, the Taskforce deliberated at length and
concluded as follows:-

“To compensate for suffering, inhuman treatment, disruption of career
expectations and any other disturbances of Ex-Community (K) employees as
outlined above, occasioned by the sudden break-up of the Community and also to
cater for transport/baggage expenses incurred by the Ex-Community (K)
employees on repatriation and all other claims that are payable to Ex-Community
(K) employees, the Taskforce, after lengthy deliberations unanimously proposed
that a total of (fourteen billion) Kshs.14 billion be considered for payment to
eligible Fx-Community (K) employees graduated according to the number of years
worked and terms of service. This figure was arrived at as a compromise on the
basis of an estimated workforce of 40,000 Ex-Community (K) employees as shown

below” :-

Category Estimated No. of Rate (Kshs.) Total (Kshs.)
Employees

Permanent and

Pensionable

5 years and above 20,000 425,000 8,500,000,000

Below 5 years 7,000 300,000 2,100,000,000

Non pensionable

5 years and above 12,000 200,000 2,400,000,000

Below 5 years 1,000 100,000 1,000,000,000

Total 40,000 14,000,000,000

Source: Taskforce report 2011

EX-EA Community (K) employees petition to National Assembly [Type text] _ Page 3




THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KIENYA)
P.O. Box 53827-00200, NAIROBI. Mobile 0720 324 011
Email: wilyso@yahoo.com

Once again, the petitioners wish to draw the attention of the House to the fact that,
through a private member’s question No. 1733 by Hon. Sheikh Dor, the then
Minister for Finance, Hon Robinson Njeru Githae tabled the Taskforce Report
before Parliament on 19" September, 2012, one year after the report was handed
over to the Ministry of Finance. In his communication the House, the Minister
promised that by the end of September, 2012, he would have presented a cabinet
memo to Cabinet for direction. Regrettably, by the time we wrote to the
Parliamentary Budget and Appropriation Committee at the end of May, 2013, no
communication had been received from the Ministry of Finance.

In May, 2013 during the public hearings at Kenyatta International Convention
Centre conducted by the Parliamentary Budget and Appropriation Committee, the
representatives of Ex-Community (K) employees once again made a presentation
on their long outstanding claim for other benefits due to them from the
government. After the presentation, we handed over all the relevant documents to
the Committee which undertook to look into the matter and get back to us. Up to
the date of writing this petition, we have not heard any communication from the
Committee. We have, therefore, been compelled by the long silence and inaction
by the Committee to have the matter settled without further delay. All Ex-
Community (K) employees have patiently been waiting for settlement of this
matter for the last (38) years in vain. Most of these Ex-employees have died in
destitution after a long period of waiting,

We confirm that the Ex-Community (K) employees have not entered into any
litigation on this matter. The Ex-Community (K) employees have continued to
engage and pursue the matter with the Government. |

Prayer
We the Ex-Community (K) employees make our prayer to the National Assembly

that:-

a) An amount of Kshs.14 billion (fourteen billion shillings) be
appropriated and approved to settle this claim of unpaid other benefits
to the Ex-Community (K) employees.

b) The payments to Ex-Community (K) employees to be effected within

the Financial Year 2014/15.
¢) Payments to'be made within the first half of the financial year
2014/15. '
- ity potion t Nonel .- S



l HE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENYA)
P.O. Box 53827-00200, NAIROBI. Mobile 0720 324 011
Email: wilyso@yahoo.com

Yours faithfully,

For and On behalf of EAC (K) employees,

| S/No | Name of petitioner Full address ID/Passport | Signature
No.

1 Blasio Ondick, EAPTC | P.O.Box58438- | 0517194 - N
00200, Nairobi. | i @LTQ;ML

| 2, Paull (_)rangp Nyotum P.O. Box 9178- 031()730

EAPTC 00100 W

Nairobi.
3 Joseph N. Gathu GFS | P.O. Box 2915-| 0984788

00200 @)
Nairobi1

4 | TIsaac D. Amuma EARC |P.O. Box 9178-| 1183947 l\r&\@_ )

. 00100 Nairobi
5 John W. O. Owili|P.O. Box 53827-| 1808113
EAAC 00200 Nairobi W
6 Paul Mukuria GFS P.O. Box 28590- | 0987435 [ =
00200 Nairobi. '
7 |John M. Nganga GFS | P.O. Box 49892-| 0977674 ‘%?/—*
| 00100 Nairobt. | 5
' e——— -

We, the undersigned, who are citizens of the Republic of Kenya, and who were formerly
employees of the defunct East African Community (EAC), and registered under Fast
African Community Ex-Workers Association wish to petition Parliament on the matter
of delayed payment of other benefits on behalf of all Ex-employees.

2
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= 1 TH%%%QE@E@E(WITYEX—WORKERS?ASSOC!AT]C;N (KENYA)

?“.’!f,fJ!STFP,;Q}FBE}D{iEBBQf-OO '5' 0 NAIROBI, MOBILEO?ZO 324011 o n
' | Email: cﬁenoowiiis@yahoo.com 0 ' -
30 MAY- 2013 [t . '

- PARLIAMENTARY BUDGET&APPROPRJATI'ON-COMMHTEE |
- KENYA NATIONAL ASSEMBLY | i
PARLIAMENT BUILDING

P.0. BOX 41842

NAIROB]

Dear Sir, P St e

nE; AP‘PEAL»ATO OUR PETITION LETTER TO THE CHAIRMAN FO
TO FORMER EMPLOYEES OF THE DEFUNCT EAST AFRICAN COMMUNITY - KENYA

DATED 13™ NOVEMBER 2013 o

We, the Taskforce members of the Ex-East African Corhmuﬁity Workers wish 1o register
UT petition to’yoy as the Chairman of the Budget Committee for the delayed pPayment-
o) former Employees of the defunct Easf'Afn'cari Commupity (Kenya). ' '

1e East Africén Community. coi}‘apllsed on 30" june 1877 and had j workforce of bver‘ _

1,000 Ex-employees of Kenyan Origin spread ] over East Africa and drawn from the
lowing institutions,/ Corporations -- ‘ ! : ' '

T African Cargo and Handling Services, '

UAfrican Externg| Communications. ,

' African Posts and Telecommunications Corporation, ,
African @Eneral Fuhds Services, . B
Af@gahrii.nvays Corporation ' - ‘ |
African Railways Corporation
African Harllaours_ Corporstion ]

e,

o TSRS Forpe
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- State was to share and meet its obligations in _relation to Assets and liabilities of the .

La

defunct East African’ Community. A
According to the EAC medratlon Agreement of 1984 which was signed. by the three Head

of State each State domestlcated the agreement and in Kenya this was done through
the EA Comrnumty Mediation agreement Act Cap.4 of the laws of Kenya. Both the
agreement and the Act provided how Kenya was to pay the pensions and other benefits
to its nationals who worked in the defunct EAC. ' .

—

On 5% August 2009, Hon. Sheikh Dor under private members question No. 126 raised

the matter of unpaid beneﬁr_s in parliament copy attached, and thereafter Ex EAC

Pepresentataves teamed up to pursue their claims.
On ertember 2010 Hon. Uhuru Kenyat‘ra the then DPM and Minister for Finance

met leaders of the Ex-East African Community Kenya Employees Representatwes during -

.~ "vhich he constituted a Taskforce, headed by Financial Secretary Mr. Mutua Kilaka
composed of 8. mter—Mln:sterla! staff and 12 Representatlves from the Ex-EA Commum‘ry

(orporauons

Article 10.05a&b of the medlatlon agreernent provrded that: -
(a) Each state shall: pay its nationals, employed by the Corporations or General Fund

Servrcea and retired from active service by the division date the pensions and

other benefits due to them on account of such employment
(b) Make . provisions for the pension rights and entitlements to other benefits

-accrued as of the division date in favour of its nationals in active service with such _

_Corporations and General Fund Services at that date.

Whereas pensions have been paid to the entitled nationals, the other benefrfs due to

them by virtues of thejr employment with the defunct communrty have remained

~~paid since its breakup on BOu’June 1977 to date.

Itis contendedwthe Article above imposed an obhgatron -on Partner States (in thts case

- Kenya) to«)p"%y ‘to their nationals’ other termma!s benefits arising out of the-

' employment wrth the defunct Commumty

During the dehberatlons and the fnal reports the task force noted that the Ex-EAC (K)
empioyees have all been paid therr pensrons and continued to receive the same where
entitled in accordance Wrth (K) Pensions regulations. .

It is against this background that in 1897, a group offormer employees f"led a suijt (HCCC '

No_1879 of 1997i gamst ‘the Government seeking for pension. They argued that the
Government was statuton!y obhgated to pay pensnons on account of therr emp]oyment
5 .
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at the Com’muni’q} in accordance with the laws- of the defurict EAC. In 2004, the court

dismissed the case; and ruled in favour of the Government on the followinggmunds’:- o
i.  Theformer employees were Bound by the terms and conditions in their Letters of
'Appointment stating that; pension would. be paid’ for the service in the

Community and the Government in accor(,janc_e with the Kenyan: P'ensions_ Act

~ Cap 189, - . _
li. The Pension. Ad Cap 189 had been amended to accommodate pension for the
accumulated service to the community and|the Government. In accordance with-
the law, the Government had paid pension|to former employees based on their
full service from the time they joined the EAC to the retirement date.’ '

The Taskforce noted that the subject matter of the 1997 case filed in court by the Ex- |
EAC employees related to payment of pension benefits only. The court did not make

findings on the payment of other terminal benefits/that are under consideration by the
Taskforce. Inthis regard, it was agreed that the outcome of the court case ldoe‘s,n(_)t fimit
the Taskforce from considering the basis for. claims by Ex - EAC (K) employees.

The Taskforce further _'noted and clearly indicated| in the reporf that the Ex-EAC (K)

employees were entitled to payments of other benefits dye to them by virtue of their
- employment with the defunct EAC as referred to item number 12 of page 46 of the

report. ' B ) '

“12 To compensate for the Suffering, inhurqan treatment, dismp.ifion of career
expectations and any dther disturbances of ti{)é:Ex - EAC (K) employees outiined .
above, occasioned by the sudden breakup of t{?e Community and also to cater Jor

~ Transport/Baggage Expenses jncurred by | the Ex-EAC (K) employees on .

' repatriation and all other claims that are pgyi‘able to Ex-EAC (K) employees, the
Taskforce after lengthy deliberations unanimously proposed that a total of Kshs
14 billion be cohs:‘dered for payment to eligible Ex-EAC(K) emp!&yees graduated

- accordipg to the number of years worked ani e terms of service. This figure was

. arrived at as a compromise on the basis of the estimated workforce of 40,000

embloyees as Si?GWn in table-below” = - |

- | CATEGORY NO. OF STAFF | RAT] TOTAL

5 ' B ( ESTIMATED / (Kshs) o /{Kshs)- '

/| Permanent and pensionable [ | T [
'I'5 years and above ' | 20,000 | 425,000 | 8,500,000,000 -
|Below5 years [ 7,000 | /300,000 | 2,100,000,000
I'Non Pensionable J : [ ] [ '
1,.‘5 years and above |12,000 (200,000  2,400,000,000

[ Below’s years |1,000 [100,000 - - 11,000,000,000 |-
“TOTAL K | 40,000 - T | 14,000,000,000

3 : | .
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* The Taskforce completed the repcgt on 20" Septcmber 2011 and subsequentfy hano ed .

over to the Mlmstry of Finance. Since then several correspondences have been written

by the Ex- EAC (K) employees representatives to the Minister for finance and .to

Parliament enquiring about the status of the repor* and payments of Ex—EAC (K) '

emp]oyees who have contmued to Iangmsh in want for 37 years.

.Fo%lowing a private member q‘uec;ti'on No. 1733 by Hon Dor, the Minister for-finance
then Hon. R’oblnson Njeru Githae tabled the Taskforce Report before Parliament on 19%
September 2012 ‘and promised that by the end of September 2012 he would have

presented a_Cablnet Memo to cabinet for direction. To date we have not been advised

on any other progress on the matter. We therefore have been compelled by the long

cilence and inaction to petition your committee to have the matter settled without

- further delay and payments be done to the employees who have natiently been wartmg ;

1 vain. Most of the members hoVE died in destitution after long period of wamng

PRAYERS - :
We are praymg to the Chairman ofthe Budget Commrttee :
a) That, you provsde the necessary fund to cater for payment of the deiayed Kshs.
14 bilhons to the Ex-Community Workers (K) who. ‘have waited for the last 37
years while their counterparts in Uaanda and Tanzania were paid .in the yaar
2000 and 2005 respectively. - o
b) That ‘Nairobi - based - Taskforce members .are ready to provrde any gundance
' regardmg the Taskforce report should it be necessary and can be contacted
. through group secretary on moblle No.0720- 324011. o
) That Fnal]y we have attached the copies of the documents of past and current
commumcatlons and copy of our group Registration Certtfcate

' Yours faithful}y, _ . :
1) Enock Sa:bwa EAAC e

2) Blaalo_bndlek _- ~ EAPTC . e B4 . e v
3)  PaulMukuria . - GFS L
4) John M. Nga'nga.""r GFS ' .___
5 PaulLO.Nyoturu® = EAPTC oo
6) Joseph Gathu . GFS- P T T
7) ° Iszac D. Amuma  EARC LA T2 SO
8) . ohnW.Otleno OWIli ~ EAAC . i

L B B o [ 1 of National Assembly
~ Treasury L 2

e ' .

Toa W Thieme Owidy |

For il o Sahalh B FAC e
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MEDIATION
AGREEMENT 1984



My
ﬁ;’;ﬁ T Ty
Y ”’4{”{' les

AR
fi#: .,_-\}r‘_‘.?,a-?' Fond. by
el VSt F,',:ﬁ,ﬁ. 3 :;'# s

F o e CSTs

3

A iy
s NEF KRt
AR VS M g

- '

i’- LT \‘;? %'ﬁ‘l:y\‘
R
TIE :ug’w \z_'?z

TS .L;kﬁ"
Y 4

i

i LA I; '- !

14 °] 1p 10N S

AR R (T AL
SRR

e :‘i-“"f..‘,."?**".[“rw

é{’jj

e ‘;,yr._-_ ": »]! sl‘-.‘:Q;

SRR viyelps

e
BRSNS S ﬁ
Ret(Gea it

H l-ﬁj\;. z N




1
[

&

Dy
1
-
-

. |

f
o .
I i)
L

P21AIn

~— 1y,

suonesoduoyy M 10 e fup suty

LJaonaodyo y
shaniny A

oruoniodion,

bRy pue '».}J,\r;:»;)!.!u‘! wann pPisqns MM pue

LA dwva SAUA 1Y) VI Yl sueig

BaslAse PUOT [eranar B TN SRTTE: SN, (1)

o

MVTSTNR LAY -1;11_}

sJnoquigy

IsL1 2 o ,\'u':pmlu_c v

ey ueo IV oIseT) M SR _'R-..E'\Hi'il odar gy vy N f
| « Vel U

'11)]'!“]'{
ﬁmlp:w”

woneadany SUOT LIy ]

PUT $1500 Ueatipy g ':] AU 30 Aieipisqus v I

R Anvdwioy suay

=~ .:[muljlcm.,!,‘;‘[‘ I\'-..‘.a)):.l 1.'1“.1,:_,\,' ]n';] ;u“ Steat

S

WSHUDINT ) ()
'lif“\llfi('([ll‘) SATMIIY, ey ISz 91y sueny . :.‘A::mn\' e )

DV ISeR oy suesw LS00

.

‘vonwodiny SOQITE ey

Vi ()

RUSIFEEN RN BT

)
TR pue sisog wewny ey sy s wlo N d VL ()
i neiexl Ltrastree s v/ - -
donuiediny FAumpieyy WDy ISUY D) sueoue 5..&12\\;41‘.\; \“i L)
SH!:I:II' nir ‘.i:u.«\n“uI Bl VAL Sany LN T TR T
dirtavinning L3 AL XD)u0n

T sEDun RUE TR IHEW S

SNUILINI (]

B un— et

SMO)a) s s .'(:!':l.ul S P gy

BN HELL AVON

10 spesodon M PROpIsuon ﬂu:—\r:] REITHEN 21y

'i.’H_HJ.!_L; g (1M Myl
130 sanqe| pue gpacgy Ny
Tz g od ) o) spevodaongd

lﬂ:lf ‘;lJiJ\II'J”x”\H_) at L] H«,l|\l,\||] i 1ho [RURY
ape sy S0P Juanliase
\."‘.”'\.]"”"'i"_ )., 1:7“ s 0) | i:‘nj_';:

- e wwr ' wr | mw

[1S v pog (_Ju\d.n)l
EULEIRIR T T WOy ey 1

IRTYEN
D2ACPHOSHOY sy arpneas ol .\ﬁlr[w:‘.l

Nl o '.1\.“‘ N v 'HJ]I'\E! "N oM

= |

'
1

T L Y o W e ST

(.0 epa B
. LAorapay o, s i
Al e Jo EEAIRVRTY AP padiedua S2)0¢ oy S

L Jll] Juvr N -.UH‘]

0] p2112]ay 2] ethaim)) JO)RINDD)

S AN Lo oy o :‘“,HH.)I.ij_l: [RENIRTS H NS T .M‘.)!q w a) P

'i.‘-"-’l'-”“‘“l“' A lx'.iu(n| ou urn S-'.T}lf\l:)‘i; Py [touany oy LT AR
Buansang 10 wojid o) pose

U |tre ,(jllr\lllll"“ ) ':;‘

7a suoteradio

‘(”5;'3\!.!"_?_\“ RUALYY I EWR TR TS W T

L T —— T

St 0) pPouio)a ey .‘(JI!THHIHJ(\.) A1) ,{r; P2 2 0] LAy

1END 0] e (_"}Ul‘li‘."“-ti\!’.} :"||.. S10] i!_JJrf\j‘_'llﬂ‘i!,‘.l",:_:l!'\,‘;};L‘!.‘l It
2121]) Nue HLEIDD " poaog) SHOLmnsu s BRI LA } oM, te
> U] paiiang 1] Saat) .“,‘:..-H'i:::'_] I\I'H\|'~\,’ |51',J HE) [""'l"‘l‘l"i‘-’ 'l'.t.’hl

‘;:1111{ 19 PR1ep uoneixlo (839} U‘CC)\I!‘V' IEN S

1 40) }.]L‘.)Jrlr A AQ sy |

- I W 'Ir_.l'-l B

SSVIUHA

'(__f..\;f;;;n A Loy Padtagag '(l"-”"‘““
J.JJ;I'IlFDI—)ll) L‘.\hw_'\[ 10 :r!l(‘[tl(}-l}[ ) pu If!illliﬁ;[ j0

npqndayy
‘."EFII:;"I.J]ZVI" Jo ‘”l‘.‘”‘h” payrun 10 i)u.)lnnl.l\u:]

P IRIAG G puaeaa] v

AU DI
- <

ATINOWWODY NVOnLIY LSV WA SILYL 10
SULLUIINVIY NV .‘.'.l,_-.IS‘S:V A0 NOISIA LA TLLL HO.T LNUWITINID Y

' |
H r
a ~
I
- |

TR




[
. (1) " Division date” means in the cise of
LA HAn‘u‘f‘\y:. SOt dane, 1971 i
SEA P & T 31st Laecenther, 1976 !
—-LEA Hatbouwrs 30t June, 1977,
=EA Aivwoys 15t Tebrary, 1977, !
—A Fadelcoms 3 lat Maroh, 1977, ]
A Cargo Handling st December, 1976, andd
-GS 0th June, 1977,
(Nt onp teom abilities" sneans all those Lathilities which e hated in
Anuex "AT o Uus Avrcement,
|
(/) “Cucrent liabilities™ neans those liabilities cxpecled W he sellled
willin a himited period not excecding one year;
() "Net asse! 15 10 the case ol earhh Carporatio d the CIS
the assels less current Habilities of such Corpocition and of the
GFS other than the asscls and liabilities of the pension and provident
funds and we which have been defined as longterm habilives,
(1) “Roking Stock Report™ means the roport on the identification and
allocation of rolling slock between Kenya and Uganda daied Ist
and 2nd December, T9R2 heeto attached as Annex D7 1o this
Arveement tapcilher with e hst of tollong stock and thiee Annexes
thereto, submitted on Tih December, 1982, awiced o by Kenya
and Uranda and hereby deemed qant of Annex "IV ol this
Agreement;
. (0 "Shean™ means millions of shiligs of Kenya, "Tanzania o Uganda,
; as the case may be. al Ui rate of §305402 shillings to | US Dollar
oelfeet oo Wy June, 1917
. ® (o) T s nulbions ol Unided States Dot s
(11 "Convertible currency ™ means the following cornencies
—-the Canadiian Duollar;
—the Deutschie Mark:
—Ihe Hakan 1.ara;
the Pouml Stercliop; “
—the Japanese Yen:
—the United Stivtes Duolar;
(ep) “Tribomal™ means the Avbitcation Tebanal as provided (or in Article
12 hereu(;
(1) “PBoard” means the Bourd of Trustees as provided fur in Article 10

: hereof;

(5) “Medintion ralio” oc “Mediation formula” means the division in the
praportion ol forty-two per ceat (42%) for Kewrya, thittydwo per
cent (32) Tor anzania and lwenty six per cent (269,) fon UH;““"“

ARTICLE 2 ;
Asscers anD Liamumies Covrerin E
: 2.00 This Agreemient covers the asscls and liabilities of the Corporations
4 and the GFS at the division date of each Corpuration and of rthe GFS.
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ANNEX "I

RULES O PROCEDURY, OrF THE TOARD OU TRUSTELES

+

ARTICLE
EstavnianmnnT or NoAnn

101 The board shall he eslablished na provided lor in Sub:Arlicle 10.03 (1) (1) of the
Mediation  Agreement and shall consist of Mree members who shall be (he
Governors of (he Cenlral Danks of Tanzania, Uganda, .and Kenya.

LO2In the event of the absence or meapacily of & member at a meeling, he may be
fepresentexd by o Depuly Governon

L3 Each Central Dank shall e tesponsible Tor e allowances, remuneration anel
‘expenses payable to s member

L The Governor of 1ihe host Centryl Bank shall pravide secretarial seivices lo the
Board. “Ihe Doard shall maintain reconds of all procesdings amd docusmeids of the
Board.

ARTICLE 2
Funcrions or Tie Boaun

201 The Doard whall manage and adminisdor, in dhe best imtorest of e Stuey, all (o

assels of 1he Community venled in il by wolne of Auicles 10 and 11 of the
Medidion Apreement

202 The Board <hall determine the invesiment policy for all the nssciy bnder s
control and 1may invest all or pant of Che assels i sudhy a way a3 o aball Jeem i
at such interest rates and terpy an ¢hiall Le benelicial 1o the Slates.

203 The report of the Actirary 1o he astablished i accordance mld Sub-Adicte 1002
of the Medintion Agreement shall be subimrted 4o Me Doar] of

Trustes who
moturn shall Torward it to (he Ministers respons

ble Tor Finance in each Stale.

200 The Nonred shiadl cease Lo exist upon a final division of Ihe Pension and Provident

Fund assels and other assels and habilities ay provided for in Articles 10 andl 1]
ofahe Medinihon Apceanye

ARTICLE 3
Muerings o T Doann

LU The Board shall hald jla first meoting in Fanzuda witlin one maont of dhe signine
ol he Medimn Agreement and sl iherealler mcot wd Test quaatery o the
States in sotadion

1027The date and time of e flest teeting of the Board shall be fixed by (ho States.
At dhat meebing and at snbsequient meelings, the Bonrd shall fx 4hic duts, time dndd
vonue of ¢the next snecting

303 The meetings will be chajrod by the Govemor of 1he Centiral Bank in the 08t
couTy. :

AR R TEI s T TR TR T Y HR s (00 Uiy ab A0,

305 The Boacd ehall produce a quanteily reprort, duly sig

ned by e moembers, cerdified
copies of which shall be dispatched (o tite Minister responsille for Finance in each
Stale. ’

306 Save ns provided for in the Mediation Apreement and these Tlules, 1he Niaid
may regolnle i3 own procedure

ARTICLE 4
Ornen Vxppners

T Cosls and expenses incurred hy he Board, such as lelephones, telexes, trangport ¢
Al meotings and olher admindstrative services siall be a charge on the tncome from
Pension 1Tunds. :

402 The ‘Roard shall keep and maintain o proper record of accounts of (he casts and
cxpenses charged on the income from the Pension Funds and shall submil o

hall-yearly report thereon 1o (he Minister responsible for Einance in each Stare,
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9. The Tanzania Itnilwiya,

vbhservers, subnutted a fist of Wag
that were scrapped, or have

¢ been condemncd, in Tanzania, since {
This is submitted for record ag

wl adjusiment to para. 61 of the M
lidated Report of Oclober, 1981.

S M. K
for Uganda Railway

1K
for Kenya Railvays

S M KA

fur Tanzania Railways Cosporation (C

D. M. S, FAIRWEATII
Chairman, Warkir,
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ARTICLE: 3

Nt Assirs; BQuny Sitares; EXCUSS AND SHORTFALL

I - —
: 300 The amount of the nct asscts of the Corporations and of the GFS
held incach of the States, the aflocation of such amount as equity sharcs
i among be Slates, laking inlo account the geographic location of such
i assels and the comnmon ownership interests-by the States in such assets. and
: the resulting cxeess or shortfall of net asscts are:
i
EQUITY SHANE
) i i : | ) |
Koroira | | Tlaamna
12157 26 7L
Shi.m im Sha.ni Sm Shrar $m She.m S
| Assets hehl TR 60700 746443 | 4.09500 304843 [.308 00 181,330
P - = {
Cauity Shares 3.00) 46 01 TU9 |
(12)
i : Eacess (Shortfaly) o L2054 144738
ARTICLE 4
Coseensation 10 UGANDA FOR SHORTEALL
O NeEr Assers: Tnrenest Paymenrs
FOL Kenyan ond aonzens "."f:l‘:w:is-_ [TRHAT l‘ i tor s shosifair ol nd
. assetsas set fortho v Adhidde 3 fiercinabove by ane or more of the following
cthods
(i payments «n convertble cirrencies;
(by the provision of goods;
e 1l svirovarieiosan onf goescnie
il o oF murvics
(0 the inancing of existing or new productive faciliti
1 |
(e} the selolf, or conmpensation for mutually recognized claims: or
{facombinalion of any of these anodes:
all on terma and conditions agreed between Kenya and Usa nd between
Fanzama and Uganda, as sct fosth in Aunexe: "D tespeclively
. Te3pe ly.
| 10 tins Agresmennt.
4:02 Kenya and Tanzania shall pay interest at the rale of seven per cent
(7'7) ™ranmum From the date of 5|Em”[{ of this Agreement on the outstand
ing amounts of compensation duc ta Uganda from time to time under this
Arlivle
'
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ARTRGLYE 5

COoMPENSATION 1Ot BQUITMENT AND AL 1LOCATION

of Rotung Stock 10 UGAMDA

501 Kenya shall pay 10 Uganda the amount of shillings one willion
(Shs. Ini) equivalent to United States dollars one hundred and tventy thou-
sand (USH120.000) being compensation for certain GFS equipnent
: Kenya shall tanslen o Upanda the number of conches and Wipons

ol the quality, size and speailications as set forth in the Rolling Stock Report

VALUATION 06 LONGIERM LiAniLimies

6.00 The long term i

of the Corporations and of the GFS at
the dhivision date of each Corporation and of the GFS amount to shillings

two' thousand eight hundred and sixty-thice million, eight hundred thousand
(Shs. 2.863.800,000).

ACTTCLLE 7

Aviocation orF Lomc Teasm Lianmnes: INTeEmsm PavhenTs

701 The lang-term liabilities of the Corporations and of the GFS as at
the drvision dates, set out in Annex "A™, are allocated 1o the States in the

proporction of forly-two per cent (12%) to Kenya, thirly-two per cent {32%)

to Tanzama, and  twenty-six per cent (267) (o Uganda.

FTABLE OF DEasioN

Foran Koprien Varerania

¥ i

s 2.1
Shoan T Sy Yo Shem Sin

7.02 Payments made by each Stale in respect ol the long-term habilities
front rhe division dates to 30th June, 1984, shared either i excess or short
ol the proportion allocated to a State in Sub-Article 7.01 are to be tiken into

account in caleulating (the amount of compensation due by or lo that State
under Article d,

ARTICLE §
Luvnirre Towanns Croimors

3.00 The creditors of the long-lerm liabdities and the Stales having
apreed to the division of the Jiabilities pursuant lo Article 7 and, where appli-
cable, to (he elimination of joint and several giarantecs in respect of such
liabrlities, each State shall solely be respousible fof such balance of liabilitics
allocated o it and as reflected i the separate Agreements belween each State
and each Creditor.

8.02 The repayment o local holders of loan stocks issued by the
Corporations, shall be the esponsibility of the Governent of the Stale in
which the siockholders reside.

3
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G0 The Board shall sit nol Biter tan one month alter the signing
of the Mediation Agreciment and shadl therealler meet ¢uaciecly
and submil its reports to the Minisl:::ls responsible for Ifinance
in the Stales i

(i) Uhe Neard shall funclion in accordance with the rules of pro-
cedure set forth in Annex "I o this Agreement. L[ any
question of procedure arises wlhich is not covercdd by the said
Annex, lhe Board shall decide the cuestion.

(iv) The Board shall cease to exist upon a final division ol the
Pension and Provident Funds assels and other assels and
Liahilities as provided for Sub-Articles 10.01, 1002 and 11.03
of this Agreement.

(c) Thie Pension and Provident Funds Assets of the Community now held
and manaeed by the Clown Apents corsisted of the followiug as
at 3lst Maroh, 1984:

(i) Pension Fund assels amounting to Pounds Sterling twenty mil
livn, five hundred and mnely-two thousand, four hundred and

fifty (£20,592450).

(i) Provident Fund asscls amaunting to Pounds Stecling ane million,
two hundied fory-cpht thoosand, nine frundred and seventy-
seven (£1,248.977).

1004 The value of the assets of the Pension Fund of EA P & “I" other
than those covered in Sub-Article 1001 abuve, located in Uganda shall be
ascertained and a decision made thereon by the States in the light of actuavial
and other findings.

-

\

ATK1005 Dol State shalk:

4y its nationals, employed Ly the Corpurations or GFS and retired

Dbenefits due to they on accovnt of such employment :
e e T

(b) Make provision for lhe pension rights and entitlements (o other
Leiielis accrued a3 of the divicion date in favaur of jts natiorals in

aclive scrvice with such Coiporations and GFS at that dalte.

10.06 (@) Each State shall pay to members of stall formerly employed by
the Corporalions or GFS, other than its nationals and other
than those covered by the Pensions Take-over Agrcement with
the United Kingdon whose last duty station was within s
lerritory, and to their widows and orphans the pensions and
other benefits” lawfully due (o “{hem o account of such
employment. !

(1) The obligation referced to in paragraph (a) of fhis Sub-Arlicle
covers both members of stalf tetived from- active service and
those in aclive service at the division date. ‘

from active service by the division date the pensions and olher

—
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ARTICLIE 11
Otuer Assets

I1.0L Other assets of the Community held by the Crown Agents cansist
ol :

(@) Sinking Funds which amounted. as at 31st March, 1984, to Pounds
Sterling four million, five hundred thirty-cight thousand, six hundred

eighty-two (£4,538,682) -

() Out of this amount, a sum of Pounds Stetling five hundred
thousand, seven hundred and sixly seven (£500.767) is distii
buted to the States in the peoportion of focty two per cent

(129) 1o Kenya, thirty-two per cent (32%) to Tanzania and

twenty-six per cent (26%) to Uganda;

(1) The balance of Pounds Sterling four million, and thirty seven
thousand, wie hundred and hiteen (L4,037.915) shall be used
o redeem the lollowing two loan stocks:
1957 Fast Afcican High Commission (Railwave and
Harbours) 51% 197783
1936 Last African Thigh Cominission {Railways and
Harhonis) S}'}‘L OR8N -84

Any surplns will be divided among the Stales in accordance
withe che Medintion foromli

() (i) Cash balances. which amounted to Pounds Sterling one mithion,
one  dundred and  twenly thousand, five hundred ninety
(E1,120.590) at 31st March, 1984, are distributed lo the States
in proportion of forly-two per cent (12%) 1o Kenya, thirty-two
(32470) o Tanemia and fwentysix per cent (269%) to Uganda

() Quat of this amount, the sum of £5400 may be transferred (o

Pensions Fund

HL02 The amount due from 1he United Kingdom 1o the Community
acising out of the Pensions Take-ove: Apgreement which is currently estiinated
al Pounds Stecling five hundred and sixty-fonr thousand (£564,000) shall be
uistibuledd e ales Beiias Ty i r '
Kenya, thicty-two per cent (32%) to 'I'anzania and twenly-six per cent (26%)
1o Uganda.

nroanaction of Facbubuen v eent (A7 07 o
21 allps ! gl 2 | EED pigp.

11.03 Any other assets nol pacticularly provided for in this Apreement,
which after the signature of Ihis Agreement ace ascerlained by (e States,
the Board of Trustees or any other person or body. as belonging to the
Community, shall automatically vest in the Doard of Trustees which shall
manage and administer the same until a decision is made by the States for
the final disposal -thercof '

v

ARTICLY: 12
SETTLEMENT OrF DisruTtes

1200 Any dispute between two or more of the Stares and/or any claim
by any one or more of them against any other of the States arising undcr this
Agreement, including any question concerning ils interpretation or imple-

mentalion, which &annot he delermined by agreement betw. - the parties,
shall be submitted for decision to an Acbitration Tribunal.



12.02 (@) The Tribunal shall consist o four snembers appainted as follows:
cach State shall appoint one member, the fourth member, who
shall be the Chairman of the Tribunal and who shall not be a

national ol any of the States, shall be appointed by agreement
of the States.

() Motwithstanding the foropoing, in the cverit that one Stale shall
fail to inake an appointment within three months from the date

of this Agreement the Tribunal shall be decmed to be properly
conslituted

() Jn case the States fail to agree on the appaintment of a Chairman
within thice months Gom _the date ol this Agrecment, ihe
President of the World Bank shall make such appointment.

1203 The ‘Tribunal shall function in accordance with

the Rules of
Viocelure set forth i Annex "I o

this Apreciment. 16 any question of
procedure arises whiclh s not covered by the said Annex, the Trbunal shall
decide the question.

12.04 Bvery decision of the Tubuial shall L taken by the majorily of
the members present at a sitling, and where the members are cqually divided
in their opinions, that of the Chairman shall prevail.

1205 The decisions of the Tribunal shall be in writing and shall be
agned by each wember present al the sitting,

12.06 The States shall by mutual agrecment detérmine the lerms and
conditions of service of the Chairman of the Tribunal

12.07 Each State shall pay the member of the Tribunal representing it
aHowances and other remuneration for attendance al sessions of the T ibunal,
T eIt eitn, enehi menilie sl i eslinbsaiideid 11y [ha Singe wihilele Blpainnae
him for expenses reasomithly inenrred by him in the covise of us dutics as u
mcimber of the Tribunal,

12.08 {a) There shall be

a Negistrac who shall be apponed by agreement
of the States. : .

() Until the States excrcise their powers under Sub-Article 12 08

{a} above, the Secrelary of the East African Development Dank
shall Le the Repistrar of the Tribunal.

(A The States shall make equal advance payments for the setling

up of the Registry, and therealler make appropoate financial
arranpements for the running thercof.

12.09 The Repistry of the Teibunal shall be situaicd

in Kampala,
* Uganda.

12.10 The Tribunal may in any particuldr case miee! and exercise its
jurisdiction at any place, within the States, it considers desirable. !

12.11 The Trisunal shall cease to exist upon the full and (inal payment
and settlement of all compensation, clhims and dispules under this Agreement.

ARTICLE 13

LAw GOVERNMG 1IUS AGREEMINT

13.00 The Tribunal shall apply legal -priix-ciplcs commuoil lo the coplract- |

ing States and recognized principles and rules of International Law.

=

e —



T s PR

AT .

_"‘_lh -‘-#. o o p— . . s R

. —

AP S —

Vv A . .

i

ARTICLE 14 ©

CONTINUATION OF CERTAIN INSTITUTIONS AND SERVICES;
FuTurE CO-OPERATION

1401 The States agree that the Sorot Civil Flying School, th: Fast

}If\frican Development Bank, the East African Inler-University Commitiee,

I

l

|
|

the Eastern and Southern African Management Institute, and the Fast African
Community Library Services shall continue to function as joint East African
lnstitutions or common services, as the case may be, and agree to make
appropriate arrangements for the financing and operation thereof

i

1402 The States agree to explore and identify further ateas for future

v work outl concrete arrangements for such co-oneration
2 S

co -':\pcrafion and

ARTICLE 15
ADROGATION OF THE TREATY FOR EAST AFRICAN CO-OPERATION

1500 The Treaty for East African Co operation, dated 6th June, 1967,

is hereby abrogated.

ARTICTY 16
Entry 10 FORCE 5

1600 This Agreement shall enter into force upon its signalure.

ARTICLE 17
CiTaTION

17.00 This Agrezment shall be cited as “the East African Community
Mediation Agreement 1984™.

ARTICLE 18
SCcOPE OF THIS AGREEMENT

18.00 This Agreemeat consists of 18 Articles and 6 Annexes, each I
which forms an wntegrad part nereof. The Ayrecnent is wiade and signed In
five originals, all in English and all of them being equally autheantic. Each
Srate shall retain one original and the fourth and fifth onginals shail be
deposited with thé Secretaries-Geoeral of the United Nations ‘and the Orgaru-
zation of African Unty.

DONE at Arusha, Tanzania, on the fourteenth day of May in the year
one thousand nine hundred ang, eighty-four. '

9
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ANNEX C

COMPENSATION AGCREEMENT DETWEEREN THE COVERNMENTS OF THE
REPURLIC OF UGANDA AND THE REPUILIC OF KENVA IN RESPLECT OF
TIIE SHORTFALL OF NET ASSETS UNDER TIIE MEDIATION AGHEEMINT

AGREEMENT between the Governments of |
velecred dooas “Uganda™) of the one part and
relecred toong "Kenya™) of the other part:

he Republic of Uganda (hereinafter
the Republic of Kenya (heieinalter

! Yirneas:

By virtue of the Agreement for e division of Ihe Assets and Lialyilitics of the
former East African Communily (hereinafter referred to as the “"Mediation
Apreement™) Kenya shall compensate Uganda [or her shortfall of net assets
the amount of shillingy one billion, two hundred and three million, five
hundred and forty thousand (She 1,203.54 million) equivalent to United States
ol Americic dollars one hundred el forty-four million, seven hundred and
Huoty six thousand (US 5144736 nrillion) caleulued w the Tate of Sh 831542

per 1 US dollag as al A0 June, 1977 1he awmonel shall be paid in convertible
currencies,

Pursuant do Article 501 of the Mediation Agreement,
compensate Upganda for the General Fundd Sorvices Bquipment, the amount
of shiltings one nyillion (Sh. 1 millinn) equivalent to Unied Stales of America

dollars one fiundred and twonly thousand (US $0.12 million) cadeulated at
the rate of Sho H Y1542 per LUS dolbae as at 300 Junce, 1977 The amonl
shiall be paid in convertible CHITONC S

Kenya shall funther

]
Uy virlue of Acticle 4 of the Mediation Apreemont and e Momarandim of

Understanding hetween Keuyn amd Upganda dated 3rd March, 1984, the com.
pensation Lo Upanda shall consist of the l'nllnwmg methods:

(i) convertlhle caaly;
(1) sei-ofl of monies Uganda owes Kenya:

(i1) payment for services rendered to Uganda by Kenya:

(1v) payment for raw malerialy and manulaectore

! goods oblaincd by Upanda
from Kenya:

(v) payment for any fixed assels acquired by U

gardain Keényii;
or a Combination of any one of these mell

ods.
Upanda will, aller due consultation with Kenya, and taking into account

proposals and views submitled by Kenya at such consultation, decide on the
cxtent and combination of modey of payment, i

The parlies hereto acknowledge the fact that thero cxist claims due 1o Kenya

payable by Ugandia Governnent arising out of lhe Inter Central Banks'

Credit Facility Agreemem of 1981 bLelween Kenya and Uganda and the

current indebledness of the Uganda Government aod Ler parastatal bodies

o the Kenya Government, Kenya parastatal bodies and Keaya privote sector.
: s |

NOW THEREFORE Kenya and U

ganda agree on the methods of payment of
compensation as hereunder:

ARTICLLE I
AMOUNT of COMPENSATION

The compen-ation amount is (e st of United Stales ofq}\mcxicn dollars one
P red farly-lonr miltion, acven hundred and Mhitdiv-six thousand (US 5144 736 rrilieon)
and A furkhior sum of Uniled States of America dollars one hundred and twenty {housand
(US 3012 miltion) amounting to a total sum of United States of Amenica dollars one
hundred Torty-four miltion, oight fundred aned fifty six ¢ mrnd (118 $144 854 il iom)

§
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ARTICLE Il
Pavympnn or COMPENSATION

The amount heraimabove slated in Article [ shall be paxd over period of eigint (8)
years with interest at the rate ol seven per cent (7%) per annum on outstanding
balwices froim Ahe date of signatuic of the Modiation Agreanent as follows :

() Por 4he first five yoars, dhe annuad sum of Usited Stades of America dollars
twenty-nine millian, Tour huadred and twelve thousand (US $29.412 million)
anclusive of inlerest shall be paid by (Cenya o Ugandd in ten (10) f3alf-yearly
matalnients of United States of Ameordoa dollars fourdeen million, scven
hondred and six thousand (175 $14.706 nrillion) each, commencing on st Tuly,
1934 or three months after the signing of the Mediation Agreement whichever

is the earllest and endifp on Ist January, 1989 inclusive as sel out in
Schedule "A™ to this Agjeement.

(i) The. balance outstanding as at st July, 1989 or such subsequent date subject
to the due date of e first inslalmend in Anbicle 11 (1) above, shall be paid
in three (3) yours in six cqual hall-yonry fnslalimends inclusive of interest,
comuneonoing six nondds afller the last dnstalment in Article TI (1) alrove and
crecbing on dhc Ist day of July, 1992, ‘or such sulsequent date depending on

the date of the first instalment heréin.

N

and interpreled dopether wilh this Aprecment

ARTICLIY T11

Pavrnr v CoNmvinvripn Cast

Provided that alter working out and adjusting Schedule
shall be warked oul and shall farm part of this Arlicle and shall be read

A, Schedule

The campensatinn anronnt pavable by Kenya to Uganda bn convadible onah shall
be prud into hie Dank of Upanda’s nocomt with the Federal Resarve Bank in New York.

ARTTOLE 1V Byt o

Ser-ornp

(1) Upoan the coming inta effedt of the Medialion Agreement,

there shall Le set-

oft agajost fhe compensation amoutrt payable by Kouya Government 1o (e

Uganda Guoveroment lic amount payable by Ugan
Govemmont arismg out of fie Iikor Corriral Dairks'
of 1981 and such other debls owed by Uganda Go
to the Kenya Govermmenl, Kenya parastal

da Govermont 1o Konya
8' Credit Facility Agreement |
vermment and Dher parastatals

als and Kenya Private scotor, as
fall fiave been vorified by Ist July, 1984,

(i) Any delrts which slmll wot trave been vouified b
by JOth September,

y Ist July, 1204 stll be venifled
1984 and off-sat from 4he instalment next following. 30th

September, 1984 shall be Mhe cut-off date for all current andelrtedness.

ARTICLE V

Pavaomr ny OrieSizrring Casn Paymierr ron Services RENDERED :

Guoos Owrained AND AssuTs ACQUIRPD

For the first five .years Uganda shall at any
IKenya and, taking into account proposals and views submitted
consultation, decide (he amount (o be off-sct for:

{7)uny soivices rondered by, K;:anya to Ugwndn..
(b)any goods obtained. from Kenya by Uganda, °

(c) any fixed -éssc:x Uganda may acquire {n Kenya. .

$

fime within any instalment, cansult

by Kenya at such

.y
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ARTICL VI

INTRRDST

ICenya shall pay inlerest under Article 4.02 of the Mediation Agreement only on

any oulstanding amounts of the compensalion amount.

ARTICLE VII

Waiven

Kenyn shnll walve all claims agninst Ugnnda adsing out of the set-off apeclfied

In Adicle TV to the extent of the amounts found duc to Kenya and sct-oll against
Uganda as at 30th September, 1984

ARTICLE VIII
AMINDMEH TS

This Agreement may be amended by mutual consent of the parties and such

amendiment shall be in owroiting and signed by duly anthorized jepresentatives of the
Gwo Governments and shall Toomn an integral part ol (his Agrecinent

ATRTICLE IX
Scorn oF Aoreement

This Apceement shall be attached to and form

an annex (o the ‘Mcdin!inu Agrce
ment and constitnte nnintegral parl thereof

ARTICLE X

Comino iNto Fonce

This Agreement shall come into foree upon the date of signature of the Mediation
Agreemenl

DONE AT AILUSITA (his I3t duy of March, 1984.

SAM TEWUNGWA
Minister of Revional Co-operation
forr the Govermmment &f ihe
Republic of Uganda

- . PETRR C.-]. O NYAKIAMO
Minister of Sture Office of the
President far the Governiment cof

the Republic of Kenya

)]



PROPOSED PAYMENT SCHEDULR

BY

L

Schurirlf."(:
KENYA TO UGANDA IN US. DOLLARS (MILLIO

Ist July, 1984
st January 1985
Jst July, 19865

Lst January, 1986
Ist July, 1986

Ist January, 1U87
Ist July, 1987

Isl January, 1988
Ist July, 1988
Ist January, 1989

* *
Oulstanding | JInterest Total Due Payment Du.

Uus s us s L§: § s %

144,856 2535 147,391 14.706

132.685 4.644 137.329 14.706

122.62] 4.292 126915 14706

112.209 .3927 116.1136 - 14108

101 430 7 5 104 5 14,74

90.274 3160 93.414 14.706

78.728 2155 81.483 © 14706

66.777 1.337 69114 14.706

v 54.408 1.905 56313 14.706
41,607 1.456 43.063 (14706

*Nore: The liguses in Column 1,2 a0d 3 will be adjlisted.

subject to: (i) The date of the signature of the Mediation Arg(ccincnt‘

(1) The verificd debls 1o be scl-off i the dnte of the signaiurc of the Mediation
meni,

D
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SCHUTNDULE OF COMPENSATION PAYMONTS

A. Railirays

1956 EStg. 3.5m 1980/3+4 (overscan)
1957 £34p. N.35m 1917/B13 . .
1965 £508. .. .. -

1970 £Sly. 1.0m Comny, Credll
1970 K E | O (1990

1965 L1 R0, Loan 4281 17 A,
1970 [.U.IL 1D, Loan 674 )2 AL

1970 KE 3 4m 619 (1980)

GO W A S R —

LR, Posis & Telecomuoinnicarlons

Sl Chartered Nank
2. Tanzania Investment Dank
. Zanzibar Government Lonn
4. Consortivm fLonn
5. Grindlays Dunk
b

Initlnl Conversion Lonn
C. Hachours

L LBaILD. Loan 47920 €
2. L. Loan 618 A,
3oL, Loan B6S 1WA
Yo LCAL(1979)

AL

D. GrS Llahilitlés

Montreal TTouse

SUIAMACAIY

'l'ulnlz

I his sct-off Npure of US. 310,207,794.73 excludes K Shs. 881,879 74 which iz a future stock
.

(Toamvredaneln 1S S

(Y £S51g. J38,122.52
J [{D)]

MNet Posmins

RETWIIEN

ANNEXTURE

UGANDA AND TANZANIA

Tanzania lo I'ay
Uga

L 96,580.74 s
L 242,161.20 —
£ GOG.00) —
£ 30,076.03
- Sh 383,575 50°
Y 30,002,600 E
5 1,344,556.00 —
— Sh 498,304 24"
s 216,549 00
3 52),86%.00
3 G617,3129.00
- 3 901,075 00
- 3 833, 974.N0
3 15069
3 670,128 50 =
3 IATE,661 00 -
3 1.066,816 00
£ IR, 348.G5 .
3 34,636 00
£51 JB8,122.52 K .Sh. 881,57
US% 11,297,369 19 U.5.31,737,019 00

obligntion

s s (6GT.413.44
us s 11,297,339.79

11,964,843.23
s % 1,757,049 00
Us s 10,207,794.23
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Railways and Tarbors -

1954 £S1p 51 1%—1973/76 ;
1957 £Stg.8.5m 5t Z-IQTI‘/BH
E.A. Government Loan :
1961 EStp.1.5m 64-—1986 Exche
1970 £Sip.1.01 -1995 -
1975 £S5tp.5.0m 9%—1977 Slock

Fosts and Tzt'mm:-mnn'rn.ffwu.‘

C. Itoh Credit .
Zanzibar Government Loun
Marconi Cannnui, ations Wy
Standard and Chartered Dank
Tanzania Investinen( »
Depreciation Loay a2 .. g
1957 BAHC E51g.3m 54 Ya—1977/83
Cable ang Wireless S o i
Crown Agents Overdraft
LBR.D. 483 E.A
B.R.D. 675 A
B.RD. 914 ¢ A : x .
L% Dritisl Exchequer Loan |
§ 72 Beitish Excheguer

A O

Van

Torars

quer -L.onn

—_—

D

ANNEXTURE <)
—__,__‘————_‘___1__

Kenya to pay

Tanzania to pay
Tanzanja .

Kenya

——-—_______———._.__‘_

£512.81 665,12

. £511.36,800.80
US55240,529.16 -

£51p.2,968 «
£510.9,454
£51g.53,280 <4

JY 338,689.145

US£997.224
) £51g.34,809
US$349.675 .
USs846,25] A
US$43,452.17
£51.53,240
£Stp.12.473.76
*| £S1g.116,360
US$379,860
USs3H,103
US$R0S,163
£5tg.18,360
£51g.5,010
US52,433,879. 16

_ £3(3.424,45] .46
—— | 42445

K ENYA-TANZANIA SETTLEMENT

USS1,544 578,17
1Y 336,689,165

==

T e e

-YSIS

—'*——-—‘——*‘-“_‘———‘_*——__u*——._-— «F__*—_—_.__A__;__~;,
Tanzania tn .USs
Pay Kenya
T e
Uss
2_4]3_879_IG—-l,iM,S?RJT uss (—) 889,30] (=) 889,301
’{5,&,‘ R, - R i d -
424451 46 £Stg. 124,451 46 4 729,965
Japanese Ven '
338,089,165 Y 338,689,165 +1,262,702 .
1,103,366
———___‘-—“————;‘_—--———._,__




o B R ANNEXTURE " A——

SCIEDULE OF COMPENSATION PAYMENTS BETWEEN KENYA AND UGANDA ’

Institution/Loan

Uganda lo pay Kenyn to pay
Kenya Uganda

A. Railways

1. 1936 £atg. 3.4m 1v80/84

2. 1957 £stg. 8.5m 1977/83 .

11961 £stg. 7.5m 1986 Exchequer

© 4. 1965 £stg. 3.15m 1970/R4 7?

5. 1970 £stg. 1.0m Comm. credit
6. 1970 Estg. 1.0m Interest Free
7. 1965 1.B.R.D. Loen 428-1 B A,
8 1970 1.13.IR.D. Loan 674—C.A.
9 1A, Gavernmenl Loan
0 I')54 fatg. S0m—A4] " l971]76
11957 £u1g 8 Sm—3{Y 1977/8)

B Posts and Telecommunicaifons

|, Standoard Chartered Nank

2. Tanznnia Investmenl Dank

1 Zanzibar Govt, Loan

4. Consortiovm Loan

5. Grindlays Dank Loan.

6. Inlhdal Converslon me

7. Dcpreciation Losn

8. C. lioh Credit.
9. Marcani (.‘Ullln'l\lf'litl\til)ﬂj
0 Cnbhle nnd Wircless Loan
I, Crown Agents Overdralt 5
2. 1.D.R.12. Loan No. 43)— BE.A.
3. 1 D.I.D. Loan No. 615— E.A.
{ LI D, Loan No.914—B. A
5
(0
)

C. Harhours
1. 1LD.R.D. Loan 418<B. A
2. 1.N.1.D. Lonn 6)8—E A
3. V1L ILD. Loan B6S—R.AL
4

lnternntional Ca operntion Allunulﬂrnlltm (I‘J TH)

D.GFS Etatillliles
1. Duilding »n Montreal ..

1. Stocks-—Local Reglster &Nmr Sterling)
1. 1975 £stg. 5.9m—=93/ 1977 .

Canverslun o U.S. 3
£ 1,120,708.17

Y 27518484000

. Lesy

Net PonimioN

/,EC(JI)

Wrivishy Exchequer Loan 1961/86 f.alg 0-75m 6%
Uritish Exchequer Loan 1963/88 £stp. 0 25m 5} ’,
1957 B.A.H.C. £315. 1.0m 515, 197783

92,537.11 —
218,925.80 —
703,504.00 —
195,025 00 —

15,939.3)

46199 00 -

1145,671.00 =
1,613,433 00,

CAdam R

5 [,322.91040
11477185 t—
26,195 .65 —

]

SR ]

1,182,661 00
. 1123460 00
37,712.00
29.386 00 -
275,184 947 00 —
28,2L2 0O s
ENRERN
11,980 00 -
94.965.00
71,176 00 —
101,291 00 -
19.980.00
13,220 00
13,320 00

o pe P e A P P e e A

154 80 00

7,019,704 00

, 1,623,641 0
9.R19 B .

e 4

3 45.460.00 —_

£ 41290 4] -

SUMMATLY

£ 1,720,708.13 —
3 7,269.919.00 5 3,629.031.40
Y 275,184,947.00

7 |
Us. s 2,939,100 04
5 7,269,919 0
5 11027.54" e
5 11,256,365 51
5 1,629,031 10
S 6t




Railways ang Harboury -

1954 £Sip 50 47%—1973/76 : .. =
1957 £S(g.8.5m 51 7—1977/83
E.A. Government Loan

1961 £Stg. 7. 5m 6%
1970 £Stg. 1. 0m—1095 :
1975 £5125.9m 9% 1977 S100k

Losts and T

1986 f;.x.c-lwcqur.-:. Loan

'Iero.'mmmicnH'mu.‘

¢ H’g!v{'rr\Tl{ 5 )
Lanzibar Government | onn

arcong Cummnnir;ulions .

Standard and Chatteded Bank
Tanrania Investen e
_l)_cprcciation Loan i s L

! 19STEAH C. £Stg.3m 51—'},’,——!97”3]
Cable and Wirtless : .. x
Crown Agents Overdrar
LB.R.D. 483 A
LBIRD 675 A
IDRD 914 E A - -
0} % Deitish Dxchequer Lony :
5437 Dritish Exchequer Loan e

Torars
.

KISN}'A-TANZ,:‘\NI;'\ SETTLEMENT A

Kenya g pay
Tanzan:;

US5240,520 14

US5997.254

US5349.875
US5846,25]

—_—

US552,433,879.1¢

ANNEXTU[IE '

——

Tanzania (o pay
o Kcnyu

e - - T

-£81g.81,665.12
£515.36,800.80

f,s;g.‘z,sv?&
~ £S(g9. 494
"£51g.53,280. 53

TY.338,669 165

£S1g.34, 809

US348 452 17
£51g53240
£5(g.12,473.76
£51g.116,360
US$379 860 °
UUS8311,103
US$805. 163
£5tg.18,360
£S1g.5,040

—_—
USS1 544,578.17
TY 338,689,165

£S1g.424,451.46

_ _—-;—_—__—-.#-____

..____.___,__-—___,___-——__‘_ ﬁ—_._.,_f—__*-'————ﬁ_________m——-
Tanzanin o rt USS
pay Kenyau P
"_'L-__,_“._.___w—_-__' ——
Us3 ) ‘ ) o
2411879 14 1,544, 578.17 USy (—) 889,30] (—) 889.30) -
£51p. ) :
424,451 .46 £51p. 424,451 46 -+ 729965
Japancse Voo,
33ﬂ,(nﬂ9,|65 JY. 338,689,165 - 4-1,262,702
—_—
) - 1,103,366 ‘
B I ———

-

—

o

i



ANNEX "'D" (1)
COMPENSATION AGREEMENT
UNITEED REPUBLIC OF TANZADR
RESPECT OF THE SHORTFALL
THE MIEDI

AGREEMENT belween The Gove
(hereinafter referred to as “Tanzani
(hereinafter referred 1o as "Ugnnda

WHERIIAS /

Dy virtue of the propose

Liabilities of the former ]

the “Mediation Agreement”™) between the Governments of wue wiew -,

_of Tanzania, (he Republic of Uganda nnd the Republic of Kenya, Tanzania

has agreed lo compensale Uganda for its shortfall .of pel azsels the amounl
of USS46.4m.

Under Article 4 of the said Mediation Agreement the payment of compensa-

tion to Uganda shall be made by several methods amongst which is the set-off
of mulually recogmized claims

The parlies herelo recognize that there are outstanding clgims due to Tanzani
payable by Uganda arising out of the Jooan Agreement dated 12th Decernber,
1979, as amended by the Supplementary Agreemenl dated 26th Junc, 1931 and
the Inter-Central Bank Commodity Loan Credit Agreement dalcd 18h May,
1979, as amended by the Supplemnentary Apreement dated 18th December, 1979,

After the reconcilintion of nctual igures of the Loans specified i the Long-
termy Liabilities schedule of the said Mediation Agreement under Article 7
thereof, there may arise claims between Tanzapia and Uganda.

NOW THEREFORE IT 1S AGRETLD AND DECLAI(ED AS TFOLLOWS:
That Tanzania hereby offers to compensate Uganda and Uganda hercby accepls

o e compensated by way of sel-o(F from the halance of Tanzania’s owtstanding
claims as hereunder

b Ll

. That 88.6 per cent of the compensation amount shall be paid by wny of

sct-off from Tanzania's claims ngainst Uganda arisibg oul of the Loan
Agreement daled {2Uh December, 1979, a3 anfendeéd on 26th Juiie, 1981

2., That 114 per cenl of the compensalion amount shall be paid by way of
set-off from Tanzania's nct claims ngainst Uganda arising out of the
Uganda/Tanzania set-off of loans under Calegorics | and 11 of the Long-
term Liabllitics schedule of [he Medialion Agreement.

3. “Thint any balance of the compensalioin amotint remaining after the set-off-
in Clnuse 2 hercintbove shall be pnid by wdy of sel-off Trom Tanzania's
claims against Ugandn arising out of the Inter-Cemtral Bank Commodily

Credit Agreement dated |8th Mnay, 1979, as amended on 18th December,
1979, =

That any balance of the compensation amounl remaining afler the set-oft
in Cliuse 3 hereinabove shall be paid by way of sel-off from any further

claims by Tanzania against Uganda arisibg oul of (lie Loan Agreement
specified in Clavse 1 hereinabove.

That the amounls in clauses. 1 to 4 shall be appropriately quantificd afler
reconcilintion  of {he aclual figures of lhe loans in (he Long:flernt
Liabilitics schedule of the Mediation Agreement. The said quantified

figures shall be agreed upon by exchange of letlers bLetween “the Lwp
Governmenls.
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6. Uhat Ugand

A hereby waives claims agdingl Ta
Aprecment

nzapia under the Medialion
{0 lhe extent of Shs, 385 84m (US546.4m) being the com-
pensation payable to Uganda by Tanzania under the sajd Agr
Tanzania hereby wajyes claimis. agiinet Ugand
clauses I and 3 and the sef-off yg Clévse 2
" amounls sel-off therein and further agree as

eement and

a_tinder Ythe Agreemenis in

above 1o the extent of the

follows :

(i) That the set-off jn clauses | Lo 4 Niercinabovye agreed, constitute a full
and final payrhent

of (he Colnpensation payable (o Uganda by
Tanzania;

(i) That Tanzania shall be obliged to pay intecest under Article 4.02 of
the Mediation Agreement only on nny oMstanding amounls that may
remaln due to Uganda n(ler the selliements stipulaled In clavses | to 4

(ri1) That the

Agreements refersed to in clauses I and 3 hercinabove shall
. e Approprialely amended in respect- of 1he amounts set-off therein.

.
] That this Apreement shall Le att

ached to and form an annex lo the
- Mediation Agreement. ‘

That this Agreement ¢)al]

come inlo force
of the

upon- the date of slgnature
Mediation Agreement.

DONR AT K AMPATLA this 2411 day of February, (984,

QD MSUYA (M) 8IBWUNGWA (ke
Mindster wf Fliance far the Minlstar of Reglonal Co-operation

Government of the for the Governinent af the
United Repullic of Tonzonia

Republic of Uganda
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ANNEX “D" (1)
THE UNITED REPUBLIC OF TANZANIA

THE MINISTER FOR FINANCE

Tue Trrasuny,
_P.0.'Box 9111,
Dan s SALAA--

Our Ref: TYC/E/640/85

Your Rel: A 43 21 April, 1984

Hon. S Tewunpwa (M.,

Minister for Regional Co-operation for the Gdvernment
of the Republic of Uganda,

P.O. Box 4411, Kampala,

UGANDA.

RIi: EXCIHANGE OF LETTERS BETWERN THID COYEIINMENTS Ol THE

REPUBLIC OF UGANDA AND THE UNITED REPUBLIC OF TANZANIA ON

THE SET-OIT ARRANGEMENTS ARISING OUT OF THE DIVISION 01" THE
LONG-TERM LIADILITIES OF THE FORMER COMMUNITY

I ncknowledge receipt of yaur letter of 27(h Aplil, 1984, tegarding the sct off
arrangemenls arislng out of the Division of the Long-term Liabilitics of 1he former
Community which reads n1 folllows:

“1oreler 1o the Compensation Agreement ln-!wcz-'n Ihe Gavernmenls of (he
Republic of Ugandn (hereinalter referred to ag "Ugandd’) and the United Republic
of Tanzamin (hereinnf(ter referred o as ‘Tanzahin'y dated 2411 February, 1984, and
to the subsequent Gilateral negotiations concerning Ihe reconciliation of repay-
ments and the ensuing sct-off arrangements arising oul of the Division of he
Long lerm Liabilities of the former Bast African Commubnily ih {he mediation

ratd and confirm the agreed sel-off arrangements between Uganda and Tanennia

as hereunder: ,

Lo That the amount of United Siates Dollars 1en million, two hundred and seven
thousand, seven hundred hinely-four only (US3$10,207.794) being Tanzasnin's
net overpayment and Uganda’s underpayment of tha Long-lerm Liabjiities of
the Communily as n resull of the division of the said Liabllitics of 1he Com-
munily in the medialion ralio. These are more fully set out and summarized
in a schedule heceto altached and marked “A”. The sum shall be setiled
belween Uganda and Tanzania by wiy: of set-off from Ihe compensalion
amount of Uniled States Dollars forty-six million and four hundred thousand
(USS46.4m) payable by Tanzaniz 1o Uganda.

That aller the set-ofl in paragrdph 1 aboveé, lhe bLalance of (he compensation
amaunt pryable by “Tanzania to Ugnnda fhall be paill by way of scl-off from
Tonzania's elaipy npninst Uganda arising out of (he Loan Agreement dated
12 Decembier, 1979, as amended on 261N June, 1981, thereby reducing
Uganda's indebledness to Tanzania thereunder.

That clause 3 of the Compensalion Agreement dated 241 Februnry, 1964, is
deleled and shall not be included in the sel-off arrangements,

April, 1984, and apree Lo pay lhe Governtient of ICenya on behall of Tanzania
heouph the Uganda /Kenya Ulateral arranpgemenls Lthe sum of United Slales
Dallars one million, one hundred and (hirec thousand, three hundred sixty-six

only (USS1,101.360) being Kenya's net overpayment and Tanzania's under-

payment of the Tong-term Liabilides of' the Communily as n result of {he

division of the said Liabilities in (he Medialion r
sel oulin a schedule herelo aNached and marked
Me Aprcement hebween Tanzamia and Kenys

alio. These are more Tully

“B" and in e schedule (o
vodated 2710 Apil, 1984,

(1) That Uganda accepls Tanzania's proposals under their Jefter dated 27t .



o SRk butis. W L

———— P S 8

' '(bJ The amount referred 1o i paragr
Uganda and Tanzania by way of sel-
arising out of the Loan Agreement
further reducing Uganda's indebledn

aph 4 (a) above shall be settfed between !
off from Tanzania's claim against Uganda

referred (o ip paragraph 2 above thereby
ess do.Tanziinia thereunder, )

That in (he even af any changes in (he ap

and 4 above, e sape shall be setiled between Ugtnda and Tanzanja by way
of a further sel-of from Uganda's indebledness 1o Tanzania arising out of the
Loan Agreement relerred (o jn Paragraph 2 above.

ount referred to s paragraphs ]

Any amendmens shall be mutya)

ly agreed on by exchange of letters bclweun.
the two Governments,

That Uganda wiives claims agamsl Tanzanja under 1

to the extenl of Shs. 385.84 million (strllings three hundred anpd eighty-five
million and eighty.four thousand) equivalent to Unifed States Daollars forty-six

million and {oy, hundred (hausang ([13546_'1111] as at 30th June, 1977, being  *
the compensation Amount payable by Tanzanja to Uganda and fully settled in
peoagraphs [, 2 and § above.

he Mediation Agreement

8. (a) That Tanzania waives
overpayments by Tanzani:

¢t paragraphs 1 and 3 above

(/) That Tanzanla waives claims afrainst Ugnrida :n'|'5i|1g out of the Loan
Apreement referred 1o in baragraph 2 abave, (o (he extent of the amounts
i. sel-off in Paragraphs 2, 4 (5) and § above, :

() That Tanza;
Mediation
1o Uganda

vua shall be obliged

10 pay intetest undep Acticle 4.02 of 1he
Agreement only on any o

utstanding amounts thai may remain duc
aragraphs 1, 2 and 5

relerred 1oy Paragraph 2 abave shall (e appropriately

Amount sel-pff iy baragraphs 2. 4 (h) and s,
(¢} That Uzanda indeninifics
ties it has assumed under

neaded 1o refleg the

Taizania zzainst all ‘espansibility {50 1
Paragraph 4 (a) aboye.

¢ Liatiti.

Of Arrangements between
this letter tid your r;:'pl)!‘.llillcra!n shail forin ay
renls in fespect of e set-off arrangementd wpof
shall constityle an amendiment 1 Clavses | 1y 6 fr:chuiyc;of dhe Caltnpensation Agree-
. ment dated 241, February, (984, and shall be coristrued j;:lér;)rér'cd and reat Togelher

with and shal| form aninlegral part thereof-and shya) likewise enler into force an (e

Agreciment bHelween our two Governg

day of signature of the Mcdiation Agreement.”

I am pleased to inform you that the 1|ndcrtianding
Government of the United Republic of Tanzanla and (e
letter and 11yiq reply shall form 5
ol Ihe set-aff arr;

Agreement dated 24th February,
together wiy i

therein s acceptable (o (he

] all Tikewise eiler into force o -
the day of signalure of q)e Mediatj

-~

Mon 8. A Ribegs (M.P), ) . ' '
Deputy Minister for Finance
for (he Governinenl of lhe

United Republic of Tanzania,

cc. Han. P, C. J 0. Nyakiamg (M,P.). . . : .
Minister of State, - 5 ’ ' b
BOfice pf (he President of ;

. the 1epublie of Kenya

—
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(B) Article VI (Inlerest) of the Agreement mentioned in | (A) above is amended
to make the present provision (i) and introduce (ii) as hereunder:

(1) After the set-off in Article IV (i) and (ii) the balance of the Compensa-

tion amount shall be subject to interest under Arlicle 4.02 of the
Mediation Agreement.”

[. (C) Article VII (Waiver) of the Compensation Agreement shail be amended by
substituting t(he reference:

"L, Article I1.. "

in the second line with Lhe reference:

Y.L Arlicle 1V,

ARTICLE 11

- INTERPRETATION

{1 This Amendment shall be construed, interpreted and read together with and
shall form an inlegral part of the Agreement dated 3{st March, 1984,

DONT AT NAIRODI (his 28th day of April, 1984,

SAM TEWUNGWA

PETER G. J. O. NYAKIAMO
Minister for Regional Co-operation,

Minister of Sr-nfr,-(')ﬁ"me 61 the Presidenir,
For the Government of the
Repulblic :r/ Kcn)wr

For the Government of the

Republic of Uganda

l‘r’-"'_

e
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AUTICILEG Y
M Assers; Bourry Suares; lixcrss ano SHORTFALL

3.00 The amonnt of the net assets of the Corporations and of the GFS
held incach of the States, the aflocation of such amount as equitly shares
among Lhe States, fuking into account the geographic location of such
asscts and the annmon ownership interests by the Slates in such assels, and
the resulling excess or sharifall Of net assels are:

LQUITY SHANE

I emra Tarizatna Uaardra

AL 3N 7 26/

Shoa im Shiem Som Shim S Shsm

120 {12610 | 620700 246443 | 415800 504 843

Agven bl 1,508 00

Bauny Sharc

(123%) )

Favesa (Shariatly . !!ﬁ.!!

ARTICLY 4

Cosmeensarion 10 Uganna 1on SHonrearnt

OF Nt Assirs: [Nrerest PaymeNes

A0 Kenya i Vanzan shiall conprensate Upganda for tis shortfall of net

assels as set torth e Article 3 hiercinabove by one or more of the following
methods

{a) paymenlsin convertible cinrencies.,
{(h) the provision of goods;

LN i anenn,
s wEiens gos e

(eN) the hinaneing of existing or new productive facililies:
() the setaff, or compensation for mutually recognized claims; or

(/) & comvbinaton of any of tiese modes:

Abon teoms and conditivos ngreed between Kenya and Uganda, and betwecn

Tanzamia and Uganda, as set fonth in Aunnexes “C" and "D, respectively,
fo Uris Agresiment.

402 Keaya and Tanzania shall pr inteicst at the rais of seven per cent
(770) pec annum from the date of signinz 7 this Agreement . 2lic outstand-

g amounts of compensation due 1o Upnnda from time 1o tinie under this
Atlicle,

D

e R s ———yt e ’

3m

3.,000.40 601w IRAP AT 438,445 0978 372 486

1381 330

46400 [I153938) (191 139)
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A03 Each State Tereby indemnifics the other States against all respon-
sibiFlics far the liabilitics it has assuined as provided in Sub-Articles 8.01
and 892 above.

804 Motwithstanding any olher provision in this Agreement lo (e
conbiary, the elfective date of Suls-Article BOF shall e 1st July, 1984,

AICTICLLE 9
CrLAMsS

D01 Claiins, registered prioe lo 31st December, 1978, other than claims
for pensions by former menthers of sialf of the Cimmunine institutions,
clvms agaimst TA Ao, ys anel dongterm Babidities, shall be dealt with as

[l lows

(e Claims for amonnts due in the currency of one of the States are
assigred Mo and shall be dealt with by sech State in accordance
with irs existing procedures;

U CLams o amunnts e 5 forcign cunency. nat coveral by Acticle &,
may be dealy wi, by ael hioe: agreement bebween the Siates or, Iniling
schvaircement, by ihe Arbateation Tribunal veferred loin Article 12
of this Agrecment,

DU Clhums agais A Anways repistered Proe to 318t December
F7R, not allocare:! as pact of the long-term liabilities pursuant to Acticle 7,
shadl he dealt vy by the State i which ey weve vopistered i necordance

wth that Stane's cxtg peocedares

ARTICLE [0
1R N LICIP) Fhuvif}ﬁiri CUisos

1001 The assets of the Pension apd "oavident Funds of (e Corporations
and GFS consist of (e vilue of the Pensiog and Provident Funds assels

localed in ihe States and those currently held and managed by the Crown
Agents.

1002 The Pension assets and liabilities of (he Corporatlons and GFS
shall be subjecr to an acluarial exercise which shall determine the va lue of
the Pension assets and liabilitics in cach State and abroad for a decision Ly
the Stites on the final division of the assels and the liabilitics.

10.03 Pending (he determination af the Pension asscts and liabiitics for
cach State:

() Pension and Provident Funds asscts located in (he States shall continue
10 be vested and manaz=e by the Stites where they are so located.

(B () Pension and Provident Liunds assels of the Cumnumfly currently
held and adminisiered by the Crown Agents shall vest in and
be minaged and administercd by 2 Board of Trustces consisting
of the Governors of 1the Central Banks of the States,

5
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ANNEX 4

JUDGEMENT OF
CIVIL SUIT NO. 1879
OF 1997 IN THE
HIGH COURT OF
KENYA



REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
CIVIL SUIT NO. 1879 OF 1997

SAMUEL AMUGUNE ... 15T PLAINTIFF
WILLIAM MWANGI KAIBERE. ... 28D PLAINTIFF
MICHAEL NDUNGU KIBUEKU ..: .0 5 5 R S 3RD PLAINTIFF
PAUL MUTHEE ... 4TH PLAINTIFF
WILLIAM MAJANI .. S™ PLAINTIFF
(Luing on behalf of themselves and other former employees of the

former East African Community numbering 105 persons)

VRO US

{115 ATTORNEY GENERAL.......ooo oo DEFENDANT .
(F ¢
JUDGMENT
Introduction ' '
1.  The suit herein was filed by the named Plaintiffs on their own

behalf and on behalf of other members of the former East African

Community. The claim relates to payment of pensions and other

benefits said to be due to them from the Government of Kenya

gsince the dis’band_mcnt of the Community.

Facts

2. As is generally a known historical fact, the East Airican

Community collapsed in 1977 for reasons that are irrelevant to

this suit. The Plaintiffs in their Plaint aver that contend that upon

the collapse of the Community, the East African Community




Mediation Agreement, Cap 4 Laws of Kenya was enacte® whereby

the Defendant was statatorily obligated under Article 10.05 of the

Schedule to the Mediation Agreement Act to pay the Plaintiffs

. formerly employed by the community, pensions-and other benefits—
due to them on account of their employment. It is further
conitended that the Government of Kenya sue-d'-. through the -
Attorney General as Defendant failed to comply with the provisions
of the Mediation Agr_cc,ﬁlént Act aforesaid and the dethLLlcﬂo of

non-compliance are given at paragraph 6 of the Plaint and thése
—______._-———‘—' B

are: -

a) Failing to make such amendments to any written law as are
necessary to bring the written law in conformity with the
provisions of the Mediation Agreement Act especially Section

O thereoi.

b) Failing to pay the Plaintiffs employed by Corporations or the
Commumnity and retired from active service by the division
date contrary to Article 10.05(a) of the Schedule to. the
Mediation Agreement Act.

The Plaintiffs therefore seek the following orders: -

3.

1. A declaration that the Defendant has failed to effect
amendments to any written law to bring it into conformity
with the East African Mediation Agreement Act.

2. An account for all the pensions, interest and other benefits

due and payable to them as from.the Division dates in

Agreement Act and orders for payment thereof.

2

- —-Article—l—of-—-the—East—-Afrean--Community--Mediation - -- -~ -
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3. The pensions, interest and other benefits due and payable
to the Plaintiffs be calculated using the former East
African Community Formula and an order for payment
thereof.

4. Costs and interest.

: The Defendant’s Defence filed on 11t March 1958 raises the

‘fence firstly, that Kenya had a singular obhgaﬁoﬁ with regard to

: 1‘[ nationals employed by the Community. This obligation was'to

the extent that those nationals who would continue in servicé’ and

"t were not retiring, voluntarily or otherwise, would be absorbed into
| -+'the Kenyan Civil Service and would thereafter be treated in
Accordance with existing employment laws. Secondly, that there

was no breach of the Mediation Agreement as those who retired

—

were paid properly and in accordance with the Mediation

Apreement. Thirdly, that in fact the suit is statute time barred.

Plaintiffs Evidence

S.  The hearing of this suit was started by Wa_ki; J. (as he then
-‘W':S) and continued under Order XVII Rule 10 by myself. From the

Tecord, 1 notice that PW1 wés William Luvisia Majani. ﬂe

‘“Stified ~that—he Joiifed —the “East ~AfTicaiT ConTnOmty” o 12"



anuary 1968 and he worked thereat. until 30t June 1977. He
tated that up to that date and having worked for 9 years, he was
-ntitled to a pension for services rendered to the Community. He
' was not paid the pension but . continued employment in the
"Kenyan Civil Service specifically within the Meteorological
but when he was re-called on 220 January 2004 ‘i-i_.'_'.-_i__nz_u] retired.

‘In any event by the latter date he had rgggi,v_cd_hisfp’@nsion_ﬁ:wl

the Government of Kenya and the pension covered the period 1968

Fl to the date of retirement. The .pension was however paid and

calculated on a formulae worked cut by the Government of Kenya
to cover the entire period while he would have preferred that cach
period be calculated using a different formulae. The reason Afo'r
this, he stated is that the formulae adopted. by the Govermment

would mean that the Pensioner would get that much less pension.

f

6. PW2 was Santo Alima, a Ugandan national and former
employee of the Community aforesaid. In circumstances similar to

those obtaining in this suit, he, together with his colleagues who

——— -

Court at Kampala, Uganda seeking similar orders and declarations

4

'Department. At the time of his testimony he was still in service

served the Community filed HCCC No. 1010/1996 in the-High



_ rzs;'le'ue now being sought in this suit. The Plaint in that suit was

produced as P. Exhibit 9. The suit as is the suit herein was based

on an interpretation of Article 10.05 (b) of the East African
Community Mediation Agreement. The suit did not go to trial on
'ts merits as the Government of Uéﬂndﬂ éonceded thf.—"‘ claim and
settled the matter out of court. Al consent :i-udgment was

cventually recorded (P. exhibit 11) and the gist *of it and of

: Ec](_zvanc;c to the matters at hand is that “pensionable Sformer
employees. [would be paid] pension arrears effective lsf(‘i&,zl_i)
1977 to date of paymént and thereafter monthly pensions,
paid in accordance with the Pension Act of the East Africdn

Cormmmunity and the Pension Act 281 as amended by Decree

6/1978".

7i  PW3 Francis Fredday Okwatchy also a former employee of -

the Community produced a routine order (P. exhfbit 15) dated

14t October 1977 from the Commissioner-General of Customs and
Excise of the Government of Kenya ordering transfer of the witness

to the service of the Government of Kenya. Of relevance to this

suit is paraggp_hithereof which states as follows: -



“In this connection it is desired to
clarify one point which is not spelt out
clearly in -‘the Letter of Officer of
Appointment to the Permanent and
Pensionable Service. This point is that all
Pensionable Service rendered to the
defunct East African Community will be
transferred to the Kenya Government so
that all pensionable officers will be-
eligible for pension with effect frow. théir
dates of appointment to the service of the
East African Community ... Officers are
therefore advised to read paragraph 5.°of
the Letter of Offer with this fact in mind
and should not feel that their pensionable
service will be counted from 1st July 1977.
the Kenya Pensions Act (Cap. 189) will be
amended to fit in with this position.”

‘s

8. The wilness was not paid pension bhecause he was dismissed . .
: he was dismiSSed

from the service of the Government of Kenya in 1989 but still

believes that he is entitled to pension for services rendered to the

East African Community.

5. PW4 Noah Okulo, a retired Ambassador off the Republic of
Kenya to the OState of lIsrael and former employee of the
Community testified that once the Community collapsed there
could not have been transfer of pension to the Government: of

——Kenya-and-he-did-noet-acce pt-the-terms-of-transfer—~N evertheless




-on retirement He was paid pension based on his cumulative service
id

to the Community and the Government of Kenya. He continues ta

|  " draw his monthly pension. He, however, wants to be paid a

separation pension for the separate services he rendered to the

Commmunity.

The Defendant’s Evidence
i

i 3 ) )
I +10. The Defence called only one witness; Peter Kabuti Njuguna,
: ' o
|

{7 the Chief Pensions Ofﬁcer i the Department of Pensions. He
|

" testified that the Plaintiffs have taken a wrong interpretation of the

E-§

E-{
|
|

-t} East African Community Mediation Agreement, Cap 4 Laws of
| Kenya. In his evidence, he stated that employees of the

Community were either pensionable or non-pensionable. Under

4 |Article 10.05(a) of the Agreement, each of the States was to pay its
5 I R 1. (s

éﬁ-étionals pensions and benefits after the divisio‘n date. The

division date for all purposes hereinafter shall be as defined in
Article 1(i) of the Agreement and it differs from Corporation to
Corporation and it relates to the date when the division of assets

was completed and employees taken over by the respective

—— - —_— — —————

Country Corporations.




11. The witness testified that of relevance to the Plaintiffs’ case is
" Article 10.05(a) which is with regard to the employees of the
Community who remained in active service after 30" June 197°7.

All the Plaintiffs, it was confirmed, fell into this category and were

also in the category entitled to pehsion_ even after the collapse of

the Community. The witness testified that the.Government of

Kenya c’,‘ﬁ;ﬂpﬁ(‘d with the Agreement and paid THP. w“.nﬂiﬂns of its
nationals once they became entitled to the pmusionﬂg HP gave the
examples of pensioner Stanley Mwangudza who on retjjéme?nt
received his pension for the period hé served the Community from
the Government of Kenya. This is also true of one J.N. Kiarie who
" continues to receive his pension from the same Govemment for
services rendered to the Commumity. He denied therefére, that
there was non-compliance as alleged at paragraph 6 of the Plaint
és amended.

i

12. Turning to the evidence of PW2, and the Ugandan suit, the
ﬁc-__***- .
T ——

witness testified that the circumstances in Uganda were quite

different as the payment of pension had been discontinued and the




'

- Trustees consisting"of ﬁje Govemdré_of the States. The Boards
were to suhniit quérterlyl reports to the Minister for Finance. The
Boards would only cease to exist once the assets were divided.
Counsel argued that since no evidence was tendered to show that

uchi a Board was constituted and no report shown-to have ever
been made, the Govﬁrnmen-t 15 truly 1n nmn-—rr)mp]inn.re'll

% s

: 8 As regards Article 10.05(b) of the Agréement, co@sel argl,_leé

that the Article obligated .the Government to “rnake provisic;::” fon‘r
- the pension rights “accrued” as of the d_ivisi_on dates and submits
that this ww The accrual was up to that date only and
thereafter the Plaintiffs were entitled to payment. It is ﬁow éought

that the amounts that had accrued up to the division date should

be computed and duly paid to the Plaintiffs.

Counsel for the Defendant in Submission

19. Learned counsel for the Defendant identified a number of
issues which would require determination, particulars of which I

shall get to when framing the issues that I see would guide the

court in reaching the end of this matter.

i
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: 20. Counsel attacked the suit as hopelessly out of time and Lc.-b-
it

ctatute time-barred by dint of Section 3(2) of the Public Authorities

Limitation Act. The reason for this argument is that shnce tae

cJaim is founded on non-compliance with the Mediation
Agreement, then the cause of action arose on 14t May 1984 when

the Act was enacted (Cap. 4). That since the suit was instituted 1n -

- N

1987, the claim was hopelessly out of time. 1 was referred to

IR R T T marpp o ey
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thuranira Karauri vs. Agnes Ncheche C.A. No. 192/1996
| L.

Nyeri) in that regard.

21. In interpreting Article 10.05 counsel conceded that the

Government was under obligation to pay its nationals any

'm.m_ S—
A P
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pensions and benefits due to them. In effecting its obligation

g
g
B
B
Lo
|2
-
.

under 10.05(b), it is argued that the Government “made

provision” by Act No. 10 of 1979 which amended the Pensions |,
{

Act, Cap. 189 to incorporate the right to pension for services

rendered to the Community by Kenya Nationals.

55 Counsel attacked the credibility of the Plaintiffs’ witnesses

—— aIJd—in“a—nutshel'l-sajd-that—thez’r-claim—is--mistaken—as-theyk*aﬂ,—at— -----

1d



Fthose who have retired, received their pensions based on
accumulated servide to the Community and the Government
e NOW trymng “to use the court process to unjustly enrich

selves’ and that any further “payment. would armount to | .~

——

L5 T

- am lastly asked to dismiss the suit as on & balance of

point of departure is firstly, when was such pension payable?
— _

1s only one of the issues to be determined.

T e e e e e —_————

—
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Secondly, had the Government complied with the Mediation

i

s

Thirdly, should the declarations and orders sought be
;a_nted?

Fourthly, and in any event, is the suit statute tine-barred?

-~

Fifthly, who should pay the costs of this suit?

Mhen was pension payable?

Talkang the position as is clearly pleaded at paragraph 6 ‘of the
laint that the cause of action herein arises from non-compliance

th the provisions of the Mediation Agreement Act, it is to it that

e Tnust defer.

Parties have relied extensively on Article 10 .of the Schedule to
—

26.

e Mediation Act but have not addressed their minds to the
question as to when pension 1s payable. - Pensjon 1s payable
generally i1n circumstances enumerated in Section 6 oflthe
* Pensions Act. Idid hear counsel for the Plaintiffs to argue that the

offices of the Plaintiffs were abolished and therefore pension was

=1

‘f;payab]'e at that time i.e. at the division date. What the Plaintiffs

itk iy

1
=
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fail and failed to appreciate is that they all recejved an Offer of

Appointment to the Kenya Government Service (P. exhibit 2) and -
they all took up the offer subject to terms and conditions detailed

therein. One of those conditions was;

“Your appointment is to rensionable office
and if you have already been confirmed and
admitted to the Permanent and pensionable
establishment, You will on absorption nto \the
Kenya Civil Service retain your eligibility for
@ pension or other retiring benefits in
accordance with the Provisions of the Kenya
Pensions Act (Cap. 189)>, '

27. Each of them was also required to s1gnify “acceptance not

tater than 31+ August 1977 failing which it will be assumen

8. Each of the Plaintiffs it is not denied, t_QO_krgpth\u)ifer, joined

| 1e Kenyan Civil Service and were not entitled to pension at the

vision date on abolition of office. They bound themselves to the

Yot
w

L)



. terms of that offer and retained their right to a pension on

i Sy G i e e S
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reaching retirement age.

%.apphed to them. It states thus: -

“Iach state shall; %

a) pay its nationals, employed by the
corporation or GFS and retired from active
service by the division date the pension and
other benefits due to them on account of

such employment.”

by Article 10.05(b) which states;

“Bach state shall;

b) Make provision for the pension rights
and entitlements to other benefits accrued as
of the division date in favour of its nationals
in active service with such Corporations land

GFS at that date.”

. 29. Suppose they had not taken up the offer and retired.on .-

abolition of office? Article 10.05(a) of the Mediation would have

9
[ ™
J
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30. They chose to stay on in employment and thereby putting

%;hemselves n the cétegory of employees of the Community covered

'wpi'f} o

N

31. The Agreement is crystal clear that for those employees

ieﬁrmg by the division date, the State shall pay! For those

‘continuing__infsemice,,the;Statesﬁ_shall_make_prnvision—for—thef e



!‘;;i.on_1‘_ig}_1:t_s_. It does not say,. “pay them on the division
| .+e”. Has the Kenya Government made such provision? [ have
. referred to the Letter of Offer accepted by the Plaintiffs 1n
hich they also accepted the. offer thét they would retain their
u1bility for pension and other retiring benefits in accordance with
" nsions Act Cap. 189. That 1s to my mind is ‘provision
k| ;.15”1“ because once accepted, it is binding on the Plz.iinAtjf'fs and
Government. In any event, the Mediation Agreement 1n
lt:.(‘,f".”[ion 3 ﬂlereof'states;
“Subject to this Act, the provisions of
Articles 3, 4, 5, 7, 8,9, 10, 11, 12, 14 and
15 of the Agreement shall have the force

of law in Kenya.”

Articlés 10.05(b) has the force of law and had they been

d-nied pension they would then enforce their right directly.

372. The point is that to my mind, the Plaintiffs have not been
Jdenied pension which was in any event already secured by the
| Pensions Act, Cap 189. 1 heard counsel to argue that the
Amendment by way of Act No. 10 of 1979 could not have been

‘ntended for the Plaintiffs as it was done prior to the Mediation

Agreement. With respect, the process of Mediation was ongoing

| .17
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and that the Plaintiffs’ pension was secured prior to the Mediation

Agreernent should be seen in a positive light and indicative of the

s

Defendant’s good faith. [ therefore, agree with counsel for the

Defendant to the extent that inter alia the Plaintiffs’ pension was
: e Ca,’i\ti"\’
secured by their inclusion in Section 2 of the Pensions'Act so that «~
’,._____——/'_'—————_-__—___7 e

: w by

service to the Community would be considered i compuling

pensions payable to public servants, the Plaintifis inclusive. .

Has the Government complied with the Mediation Agreemént

33. The Plaintiffs’ witnesses were categorical that thle Government
.from the date of division has continued to make provision for their
pension r1ights. PW1 and PW4 both confirmed ﬂlat upon
retirement, their pensions were calculated inclusive of their service
to the East African Commumty. I heard them to say that the East
Aﬁicaﬁ Community Pension Act, Cap. 11 should have been used to
calculate their pension but I also héard them to say nothing could
come out of the East African Community as it had ceased to exist.
Mr. Okulo was empha’u’c’ for example that he could not be
transferred ‘f_rom what had ceased to exist. How then does he fall

back on the East African Community if it had no capacity

oD

[



-h1ding of payment. The obligation was as is admitted
. ferred to the Kenya Government wh

.4 adequately took care of the Plaintiffs.

1+ ¢

/

enactment of the East African Community Mediation

enent.

{

ihe Plaint in HCCC No. 1010{1999 (Kampala), 1t 1S avgrred

Aat;
11

lontinued in active service

Zenya-and-th

«;in accordance with the law, all

- former Community employees who had

retired and were already receiving
pension as at 30th June 1977 which
became discontinued as from that date
are entitled to have their pemnsion
reinstated.”

ich as 1 have held more

That way the purpose

Juxtapose this position of compliance with that in Uganda.

Further and on a point I have just ruled om, that those who
became en&ﬂéd—teﬂpaymex.{t_oitgm_'lai
ol .T}"f:?:ﬁts onlthat date. Clearly there was non-compliance and the
1it was triggered by & Government proposal to pay & much lower
lgure than was actually due. This is Hot the scenario obtaining n

e_Uganda-suit_iS_of_nQ,bEE,ﬁl to the Plaintiffs.

-

i
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i

re the declarations and orders as sought tenable?

6. 1 have shown that there is notlung to declare and the

eclarations sought are in vain. The Plaintiffs are not entitled to .

ny of their prayers for reasons that have given.

*onclusion
7. I have to come to the conclusion that the Plaintiffs have not

nade out a case worthy of this court’s consideration, in spite of .

heir spirited attempts and good representations. {

38. Accordingly, the suit is dismissed but I shall in the .

Lrcumstances of this case make no order as to costs.

yated and delivered at Nairobi this 8% dayi of October 2004

1. LENAOLA
Ag. JUDGE |
8/10/2004 B

Coram: Lenaola Ag. J.-
Amos CC

Judgment read in the presenciq{:_______ﬂ______________'_F________d__________
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IN THE EAST AFRICAN COURT OF JUSTICE == T
APPELLATE DIVISION @ Jl /f\
i ) o L Loy
o AT ARUSHA &~
e e ....?/"

APPEAL NO .4 OF 2001

[Coram: H. R. Nsekelx P; P.K. Tunoi VP; E. R. Kayitesi"} Nzosaba
and J. M. Ogoola, JJA] |
BETWEEN
EMMANUEL MWAKISHA MJAWASI AND 748 OTHERS. ~APPELLANTS
AND
| THE ATTORNEY GENERAL OF THE REPUBL|IC OF KENYA.......... RESPONDENT

[Appeal from the Ruling of the First Instance Division of the East African Court

ach-Amoko, DPJ; and J. J.
e No.2 of 201 O]

of Justice at Arusha by J. Busingye, PJ: M. S. Ar
Mkwawa, J. dated 29" September, 2011 in Referenc
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JUDGMENT OF THE cOURT (27 April 2012)

IntrodUCﬁnn
4G

This is an appeal by EMMANUEL MWAKISHA MIAWAS] ang 748 others

-

Reference No.2 of 2010.

=2
(‘the Appellants™) 'eépresented by Mr. Mutembeai of Gichuru & Co. 4

8 e
/\d\/ocates, against the Ruling of the First Instance Division Of the Court 1'n'."§§

The Respondent i the REPUBLIC OF KENYA, representeq by the’
Honourable Attomey General of the REPUBLIC OF KENYA.

l. Background to the Case

Subsequent 1o dissolution of the defunct’ EAC N 1977, the Partner
States €Xecuted g Mediation Agreement on 14 May, 1984, for the divisiO_ﬂ
of the assets apq iabilities of the defunct Community. Under that
Mediation Agreement each Partner State undertook the responsibility to
Pay out of jtg Share of the defunct Community’s assets, the Pensions and

other terming benefits of jts 'eSpective nationals who had beep, employed ,:'g
by the EAC and its institutions prior fo the division date of the assets. The -

division dates Were different for egch™ S the existing institutions as



= 6 - '
indicated in article 1 (i) of the Mediation Agreement. However, the latest
(i) g

such division date was 30 June 1977.

Article 10.05 of the Mediation Agreement provided as follows:
“Each State shall: ‘ o

(a) Pay its nationals employed by Corporations. or GFS and.
retired from active services by the division date the pensions
and other benefits due to them on .account of such

employment.

(b) Make provision for the pension rights and entitlernent 1o
other benefit accrued as of the division .date in favour of its
nationals in active service with such Corporations or GFS at

that date.”

Irnterestingly, the Kenyan Govemment_ devised a somewhat novel way of

dea.ling with the situation which arose as the cons‘equen.ce of the
Mediation Agreement. In this regard, the ex-employees who were still in
active service on the division date were given the option to take their EAC -
pension directly; or to join the Kenyan Public Service, including its
Parastatals and State corporations. Through this latter option, many ex-
employees of the defunct EAC were absorbed into the employ of the -
Kenyan Public Service. Conversely, those who took the dption to retire
were paid at once all their benefits, including additional pensions on the

basis that their offices had been abolished in the EAC.

It was the Appellants’ case before us and in the Court below that even
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though they were absorbed into the Kenyan Public Service and Other State
agencies and were eventually paid their terminal  dues by those
organizations, they have not, however, béen paid thejr corresponding dyes
for the services they rendered 1o the East African Community; yet they

lost their employment at the EAC pursuant to the abolition of their offices.

Tha Appellants, therefore, daverred that they are entitled to be paid by the

Kenyan Government their EAC termingl benefits in accordance with thejr

additional pensions, provident fund, severance allowances, gratuity,
redundancy, payment in liey of notice, repatriation €Xpenses, Joss of office,
benefits outsfanding, accumulated leave, salary in liey of notice, reg| value

and compound interest until full payment.

II. The Reference

Itis to be recalled that in thejr Reference jn the Court below, the Applicants
(now Appe!lants) had prayed for declarations that the Respondent's
refusai, neglect andjor failure to Pay the Applicants their EAC termin-

Pages.. ...




benefits constituies a breach of Aricle 6(d) and Article 7(2) of the EAC

Treaty.

They also prayed for an order to compel the Respondent to pay their EAC
termlnal benefits including, but not limited to, one month’s salary in lieu of
notice, loss of office benefits, pension emoluments,
outstanding/accumulated leave, repatriation ux;mn:sés, real value and 7%

compound interest until payment in full.
lIl. Respondent’s Response

The Respondent opposed the Reference in the Court below. He réised the
following objections which were agreed as issues by both parties during the

Scheduling Conference, namely:

(1) The Court lacks the jurisdiction to hear. and . determine the

Reference;
(2) The matter is res judicata;

(3) The Reference is inadmissible in }his Court ‘since local

remedies have not been exhaust ed.

~eaquently, however, the Respondent unilaterally added the following

~~ndent's written submissions after the hearing:

Page 5 of 23
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The East African Community Treaty of 2000 cannot be applied

(1)

retroactively;

(2) The Claimants' statements are mere allegations without any
proof of how the Treaty or the various Conventions listed

therein have been infringed by the Respondent or that the
Respondent is a signatory to them; : '

The objectives of the Treaty under its Article 5 do not provide-

(3)
for the redress of previous injustices, if any, to entitle the

Claimants to rely on Articles 6 and 7 of the EAC Treaty.

IV. Ruling of the First Instance Division

The First Instance Division considered all the above six preliminary

objections, including those which had not been agreed upon by the Parties

at the Scheduling Conference, and concluded with the decision that:

(1)The Court has jurisdiction to hear the Reference:

(2) The Reference is not barred by the doctrine of res judicata nor by the

rule of exhaustion of local remedies:
(3)The Court cannot entertain the Reference on account of no
retrospective application of the Treaty;



(4)The Reference is accordingly struck out with costs to the

Respondent.

V. The Grounds of Appeal - o s

Aggrieved by the above decision of the First Instance Division, ille
Appellants lodged an appeal to this Appellate DNision based on 8
grounds; but at its Scheduling Conference held (m‘.'}(;»' March, 2012, this
Appellate Division agreed with the Parties to re(-fiuce the:-grounds of{appeal

from eight to only three, namely:

(1) Whether the learned Judges of the First Instance Division erred in
law in finding that the East African Community did not have

retroactive application in respect of the present case;

(2) Whether the learned Judges of the First Instance Division erred in
law when they made findings of fact with finality at the preliminary

stage without a full trial;
(3) Whether there was procedural irregularity in entertaining and
f

determining the issue of retroactivity with finality without affording the

Appellants notice for and an opportunity to present their submissions.
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T Mer 5
M 5 f)n this point, the Court below made the following finding:
H
; ‘It is clear that the Claimants became aware of the acts/omissions of
g the Respondent complained of by 1 998, when they filed the suit in the
*: Kenya High Court. That was well before the Treaty entered into force.
; f in 2000. There is no conlrary intention from the reading of the Treaty.
Yo d
§ that it was to apply retrospectively and nope has been established by
f-g the Claimants.”

38
3

aiound 1: Whether the EAC Treaty has retroactive application for

the instant case?

That finding was Contested by the Appellants with the argument that their

case was within the scope of the EAC Treaty, since the time of their cause

of action was not in the year 1998 as the Court below found. Counsel

the Court below did not give the reasons why it chose the year 1998 as its

: --'reference point, in lieu of the years 2004 or 2009. He &ffirmed that the

issue of non-

to holding monies for Payment to the Appeilants and that non-payment
was due to the fact that the beneficiaries could not be found or traced.
Learned Counsel concluded that the admission of debt by Kenya,
Cconstituted an acknowledgemem of the ‘Applicants' debt and reactivated
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io%r cause of action in this matter.
f

%e Respondent contended the opposite position. He averred that the
&

gﬁ\c Treaty 2000 was not applicable to the instant case by virtue of the

Finciple of non retroactivity. He recalled the collapse of the former EAC -

it is briefly narrated in the background of this case). He stated that the

N

mployment of the Appellants ceased to exist on the division date of each

o)

i

ﬁn; titution and that no contrary intention by the founders of the new

it

!
';,:\:. (?j()frﬂinunity, has been shown by the Appellants. He concluded that, in the

;,.",ﬁ"ab's'ence of any such contrary intention for its continuance, the current:

8 Treaty cannot operate retrospectively. Moreover, since this Court is a

;‘; gfézjtion of the EAG Treaty of 2000, it cannot be seen to interpret and

?.",.é.'bply the EAC Treaty of 2000 to acts or facts that took place in 1977.

f The principle of non retroactivity is a well.known'doctrine. It is generally
9 applied in the jurisprudence of Public International Law. It constitutes a iimit
; on the scope of a Treaty ratione temporis [see’ O. DORR and K
SCHMALENHACK (eds)], Vienna Convention on the Law of Treaties,
Springes — Verlag Berlin Heldelberg 2012; A. BUYSE: “A Lifeline in Time-

‘Non-retroactivity and ‘Continuing Violations under the ECHR" In Nordic
Journal of International Law, 75: 63-88, 2006, Pr Dr J. WOUTERS, Dr =3
COPPENS, D. GERAETS: “The Influence of General Principies of

International Law” http//www_kuleuven.be .

When a treaty is not retroactive, the consequence is that it cannot apply to

any act or fact which took place or any situation which ceased to exist

before the date of its entry into force.

Page 9 of 23



Retroactivity of a treaty may derive either explicitly from the provisions of

the treaty itself, or it may implicitly be deduced from its interpretation.

Upon closely and carefully reading the EAC Treaty, we did not find any
provisions explicitly stating that the Treaty may be applied retroactively.
We, then, turned fo its mterpietation in a bid to deﬁ,‘ilmme,: whether the

framers of the Treaty had any intention to make the EAC Treaty retroactive.

The performance of this Court's duty in this regard, is guided by thé Vienna
Convention on the Law of Treaties. Article 2 (1) (a) of that Convention
defines the instruments/treaties to which the Convention applies. The
Article states as follows:

“For the purposes of the present Convention:

(a) treaty’ means an international agreement concluded between
States in written form and governed by international law,
whether embodied in a single instrument or in two or more
related instruments and whatever its particular designation;”

/
On the specific issue of non retroactivity, Article 28 of the Vienna

Convention provides as follows:

“Unless a different intention appears from the treaty or is
otherwise established, its provisions do not bind a party in
relation to any act or fact which took place or, any situation
which ceased (o exist before the date of the entry into force of
the trealy with respect to that party.”
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at Article helps in establishing the iniention of the parties where this
Such is the case

u )
,_;\qﬁ aM’ilh-{a'.‘-.‘_q‘

';!

fie

ntion is not explicitly expressed in a particular Treaty.

{ th the EAC Treaty in the instant case.

[5 Court, therefore, needed to mterpret the Treaty in order to establish

siher the FAC founders manifested any intention to make their Treaty
in Article 31 of the

A trealy shall be interpreted in good faith in accordance wilh
the ordinary meaning to be given to the terms of the trealy in

their context and in the light of its object and purpose
" The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and

annexes:
(1)any agreement relating to the treaty which was made
between all the parties in connection with the conclusion

- of the treaty,
(2)any instrument which was made by one or more parties in

connection with the conclusion of the treaty and accepted
by other parties as an instrument related to the treaty...”

" Consistent with the above guidelines, this Court i_nterpreteld the provisions

of the EAC Treaty: it placed them against the objectives and purposes of

the Treaty. We find that the intention of the framers of the new EAC Treaty

of 2000 was to turn the page of the past and to build a new project for the

future.
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The context of the creation of the new EAC Community confirms th.
finding. The Preamble to the EAC Treaty leaves no doubt about th
Objective of putting a definite end to the de}unct Community. The fourt

paragraph of the Preamble clearly states that:

"AND WHEREAS in 1977 the lreaty for East African Co-
operation establistiing  the Last  African (Jun'zmuniz’y was

officially dissolved . * [emphasis added]

‘AND  WHEREAS upon the dissroluffon of the FEast African
Community the sajd countries signed ... the Community Mediation
Agreement 1984 for the division of the assets and liabilities of the

former East African Community.” [emphasis added]

From the preambular paragraphs quoted above, it js patently clear that far
from manifesting any intention to resurrect the ‘oid Community or jts Treaty,
the framers of the new Treaty made their intention abundantly obvious:

namely, to officially dissolve the defunct Community ang then, to divide and

that:
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“The Trealy for East African Co-operation, dated

6" June, 1967,is hereby abrogated.”

The above finding leads the Court to examine yet another question: Was

the application of non retroactivity refevant to the instant case?

The conditions specified by O. DORR and K. SCHMALENHACK (supra) for
fulfilling the test of “relevant application” of the principle of non retroactivity,

are as follows:

1. Existence of a Treaty to which the Respondent is a party. In the instant

case, there exists the EAC Treaty.

2. The absence of any intention of the parties to apply their Treaty
retroactively. In the instant case such absence has been amply

demonstrated in the above Court analysis concerning the EAC Treaty.

3. An act or fact which took place, or a situation which ceased to exisl,
before the entry into force of the Treaty concerned. In the instant case,
we have the alleged refusal by the Republic pf Kenya to pay the
terminal benefits of the former employees of the defunct Corhmunity in
execution of the Mediation Agreement signed in 1984 after the

dissolution of the Community in 1977.

4. The entry into force of the Treaty is posterior to the act; fact or situation

which constitutes the cause of action against the Respondent. In the
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present case, the EAC Treaty entered into force for Kenya on ?JuIy
2000, after the Appellants ‘claim which was already before the Kenyan

High Court at Nairobi.

Ihe Claimant asks the Court for the application of the Treaty to the

o1

Party in respect of the act/fact which took place or situation which
ceased to exist before the coming into force of the Ireaty. In the instant
case, the Appellants prayed this Court to apply the EAC Treaty to their

case.

From all the above, this Court finds that the instant cése meets the
necessary conditions for the principle of non retroactivity to be applied. In
this regard, the Court considers the situatipn of _the_e;(-empio_yeeslof the
defunct Commuhity to héve ceased to eiist at the Community level from 14
May, 1984. That date was obviously way before the entry into force of the
EAC Treaty in July
2000. We, therefore, agree with the Court below that the principle of non
retroactivity is relevant to the instant case.

{

Consequently, the first ground of this appeal fails.
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Ground 2: Whether the First instance Division made findings of fact
with finality at the preliminary stage without a full triai?
Learned Counsel for the Appellants contended that the question of non
retroactivity was an issue of fact. From this stand point, he contended that
the Court below could not, therefore, determine this point at the preliminary

stage, without full trial.

[he Respondent postulated a totally opposite understanding of the issue
of non retroactivity of a Treaty. He averred that non retroactivity is a pure
point of law, intertwined with jurisdiction, which the Court can even

consider on its own motion.

We are of the view that the Court below applied the correct law. The

objection of non retroactivity of a Treaty is a fundamental issue, one that
goes to the root of the case. The court cannot avoid that question. It must
determine it at the outset, before dealing with any other issues. True, it is
not possible to deal with the objection of non retroactivity without
considering the cause of action of the partioular. case. However, such
consideration helps only to situate the objection in a certain period, and it
dees not transform the principle of non retroactivity into ; matter of facts.
We agree with the Respondent that objection of non retroactivity is
interconnected with the question of jurisdiction. The Court must consider
the question even where the Parties themselves fail to raise it. Indeed, it
is incomprehensible that the Respondent omitted to bring it up at the

Scheduling Conference in the Court below. Nonetheless, it is recognized,

in our jurisprudence that for the attainment of substantive justice, a point of
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law can and should be raised at any time during the course of the

proceedings, preferably at the earliest available opportunity.
For these reasons, the second ground of appeal also fails.

Ground 3:Whether there was procedural irregularity for the Court
below to entertain and determine-the issue of retroactivity

without the Appellants’ submissions?

Under this ground the Appellants raised three distinct sub issues, which

could be summarized as:

(i) smuggling into the case the issue of non retroactivity, When the
Parties had'nb.t agreed -any such issue during fhe Scheduling
Conference;

(i) denying the Appellants sufficient notice to respond to, and a fair‘
opportunity to be heard on, the smuggled issue of non retroactivity
(all in contravention of natural justice);

(iit) raising non retroactivity as a preliminary point of objection, when it

was not a point of pure law.

Counsel for the Appellants contended that the issue of non retroactivity of
the EAC Treaty was not among those which were agreed upon by the

Parties during the Scheduling Conference.

He averred that the point was introduced only subsequently in the

—
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Respondent's written submissions after the hearing; but that, nonetheless,
the Court proceeded to consider and determine that point with finality,
without affording the Appellants effective notice to respond, or an
opportunity to present their submissions thereon. He prayed this Court to
find that all this amounted to a procedural irregularity; and to reinstate the

case in order to enable the Appellants to present their submissions.

He averred that in determining the point and making a finding on it without
full trial, the Courl below contravened the well established principle of

natural justice.

On the third sub issue, Counsel contended that non retroactivity is- an
issue of fact not of law, which should not have been entertained by the

Court below by way of a preliminary objection.

This Court considers that, even if it was not agreed upon during th.e

hearing, the issue of non retroactivity was totally unavoidable. It
fundamentally determines the applicability of the new Treaty to the
Reference. Without prior determination of this point, the Court could not
proceed even one step further. Nonetheless, the Court below should have
afforded the Appellants the opportunity for effective ndtice to make their
submissions on that point. The failure to do so constituted an irregularity.
Nevertheless, the injustice occasioned has now been duly cured, in as
much as the Appellants have been given the opportunity to submit on the

point in this appeal.
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Given our finding lhét non retroactivity is a fundamental point of law, we
need not delve into or tarry long on the Appellants’ sub issue of whether
non retroactivity is a point of fact, which the Court below should not have
entertained by way of a preliminary point of objection. It is evident from
our analysis of the issue elsewhere in this judgment, that retroactivity is
eminently a point of pure law, which this Coun._isi not only entitled to raise
on its own motion, but also o entertain. as a p@nul of objection that s

capable of disposing of the entire case.
Therefore, the third and last ground of this appeal also fails.
VI. Effects of non Retroactivity to the Question of Jurisdiction

While recognizing the jurisdiction of this Court over the interpretation and
application of the EAC Treaty, as provided for by Article 27(1), the’
Respondent argued that the instant Reference does not deal with the

interpretation nor the application of the Treaty.

The Court below, considering the submissiong of the parties, held that it
had jurisdiction on the basis of Articles 27(1) and 23 of the Treaty, but that
the EAC Treaty was not applicable to this Reference on account of the non

retroactive application of the Treaty to that particular Reference.

Whererthen, one may ask, did the Court derive its jurisdiction, since the
Treaty which normally confers the jurisdiction on the Court did not apply?
Non retroactivity is a strong objection. When it is upheld, it disposes of the

case there and then. As non retroactivity renders the Treaty inapplicable
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©
forthwith, what else can confer jurisdiction on the Court? Non retroactivity

leads the Court to the lack of jurisdiction.

This is the first time that this Court has been confronted with the issue of

non retroactivity, The jurisprudence of other International Courts would
help to illustrate the effects of non retroactivity; particularly so, concerning
the consequential, but all-critical question of jurisdiction. In this connection,

three cases come to mind:

(1} The Ambaticlos case (urisdiction), judgement of July 1’f“t

19625 LU reports 1952, p.28:

(2)Mavrommatis Palestine Concessions (Greece v U. K.), 1924,
P.C.1.J, (SER. B) No.3 (Aug.30) Publications of the Permanent
Court of International Justice Series A — No.2; collection of
Judgements A.W. Sfjthoffn Publishing Company, Leyden, p. 194;

and

(3} W.. T.O., Brazil — Measures Affecting Desiccated Coconut, AB
1996 — 4, Report of the Appellate Body, page 15‘.

In all the three cases quoted above, the consequences of a finding of non
retroactivity of a treaty, invariably led to a finding of Jack of jurisdiction; and

that was the end of the proceedings.

This Court has repeatedly underlined the effect of lack of jurisdiction.
Without it, “a Court cannot take even the proverbial first Chinese step in its
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judicial journey to hear and dispose of the case” — (see Appeal No.3 of
2011: Attorney General _oj_ the United Republic of the Tanzania vs.
African Network for Anigna! Welfare, EACJ, Appelilate Division,
Judgment of 15 March, 2012, p.7). o i

Having in mind the effect of non retroactivity of a Treaty, the point should
have been determined before any other issues In order to avoid the
ambiguity contained in the final conclusion of the Ruling of the Court below,

which held as follows:

“In conclusion, we rule that although the Court has the
Jurisdiction to hear the Reference and that it is not barred by the
doctrine- of res judicata or the rule of exhaustion of local
“remedies, nonetheless, it cannot entertain the Reference on

account of the non retrospective application of the Treaty”.

For the -above reasons, this Court finds that the EAC Treaty is non
retroactive. It is not applicable to the present Reference. Consequently, the

East African Court of Justice is not clothed with the jurisdiction to entertain

it.

Before departing from this matter altogether, this Court is constrained to
make the following observations. The framers of the new EAC Treaty of
2000 saw it fit--indeed desirable -- to interpose in the new T-reaty the fact of
the Mediation Agreement of 1984, which the three former Partner States of
Kenya, Uganda and Tanzania had agreed a formula for dividing and

sharing the assets and liabilittes of the defunct Community, including the
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setiling of termina| benefits and pensions of the former employees of the
defunct Community. The interposit’ ., of al these factors into the new
Treaty was, thus, a deliberate and EXpress action on the part of the Partner
States. In our view, beyond mere recording of history, the interposition was
done for a reason and a purpose - namely, to "revisit” or to “keep alive” the
nexus between the O[d and the New order of the East A:f‘r-i‘éar'l-integration
(paragraph 2 of the Preamble); Cooperation, former and futu‘re (paragraph 6
of the Preamble); and upgrading into a Treaty the R«.-g.'h.‘n.ih': Tripartite

cliorts of 1997-2000 (paragraph 9 of the Preamble): as we|| aé;'breathing a

fresh breath of oxygen into the important issue of the sharing and ther-

management of the assets and liabilities — including the welfare of the

By analogy to municipal law, the Mediation Agreement on the sharingof .. ... _.

assets and-liabilities was the ‘equivalent of draw
defunct Community. Conversely, the Mediation Agreement was the
equivalent of the creation of a Trust and appointment of Trustees to
oversee and manage the residye of the affairs of the defunct Community
(see in particular Article 10 and Annex “F” of the Mediation Agreement). In
2ither case, the Administrators/Exec_utors or Trustees owe = duty of care to
nanage the Estate or Trust for the benefit of the beneﬁcfaries (in this case
ne former Community employees), in dccordance with the wel| known and
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DATED, AT ARUSHA
THIS 27" DAY OF APRIL, 2012

Harold R. Nsekela
PRESIDENT

Phillip K. Tunoi
VICE PRESIDENT

Eiﬁ_iiy R. Kayi_‘{e's_i‘
~ Justice of Appeal

: Laureln.t'Nzosaba
Justice of Appeal

James Ogoola,
Justice of Appeal
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generally accepted norms and standards that govern Administrators,
Executors and Trustees. In the event of any “audit” queries concerning:the
exercise of their duty, the Administrators, Executors or Trustees of the

Estate or Trust must be held responsible and accountable.

From all this, Kenya’s former Community employees (who are the
Applicants/Appellants before this Court), appear to have a genuine and
legitimate basis for their grievance of injustice ajgairj\si the Kenyan State

concerning the issue of their Community pensions.

Nonetheless, notwithstanding our being a court of justice, the jztrisdiction
for interrogating the merits (or demerits) of Appellants’ grievance lies not in
this Court, on account of the non retrospective application of the new EAC :'
Treaty of 2000.That jufisdiction properly lies with the national Cﬁurts and -
allied for a, in as much as the Mediation Agreement of 1984 effectively and
deﬂhitively moved the management of the assets and Iiabiliti{as of'the
defunct Community from the remit of the East African Community, to the |

realm of the various National States.

Conclusion
In the result, this Court dismisses all the grounds of the Appeal. Each Party

shall bear their own costs of this appeal, and of the Reference in the Court .

below.

It is so ordered.
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DATED, AT ARUSHA
THIS 27" DAY OF APRIL, 2012

Harold R. Nsekela
PRESIDENT

Phillip K. Tunoi
VICE PRESIDENT
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Justice of Appeal
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