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PREFACE

Mr. Speaker Sir,

The Deparlmental Committee on Administration of Justice and Legal Aflfairs is

establisired under Standing Order No.151; its mandate pursuant to Standing

Order l5l(4) is:-

a) to investigate, inquire into, and report on all matters relating to the

mandate, management, activities, administration, operations and

estimates of the assigned Ministries and departments;

b) to study the prograrrme ancl policy objectives of the Ministries and

departments and the effectiveness for implernentation;

c) to study and know all legislation after First Reading, subject to the

exceptions under Standing Order l01A (a);

d) to study, assess ancl analyze the relative sLlccess of Ministries and

departments as measured by the results obtained as colrlpared with its

stated objective;

e) to investigate and inquire into atl matter relating to all assigned

Ministries and Departments as they may deem necessary, and as may be

referred to them by the House or a Minister and;

0 to make reports and recommendations to the House as often as possible,

including recolrunendation of proposed [egislation'

The Committee comprlses

l. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon.
9. Hon.
l0.Hon.
I l.Hon.

Abdikadir Mohammed, M.P - Chainnan

George Nyamweya, M.P.

Amina Abdalla, M.P.
Olago Aluoch, M.P.
Millie OChiambo, M.P.

Ruto Kiprono, M.P.
Atfred Sambq M.P.
Wamalwa Eugene, M.P.

Mutava MusYimi, M.P
Ababu Namwamba, M.P.

Peter Baiya, M.P.



Mr. Speaker Sir, on 10'r'June 2007, The Truth, Justice and Reconciliation Bill,

2008 was referred to this Committee after its First Reading. This Repoft

contains the proposed amendments to the Bilt, which resr-rlted f,rom the

detiberations of the Committee. [n arriving at the proposed amendtnents the

Committee took into consideration submissions from the Law Sociefy of
Kenya, the representatives of the European Union and the Kenya Human Rights

Commission.

Mr. Speaker Sir, it is now my pleasant duly and privilege, on behalf of the

Departmental Commiftee on Administration of Justice and Lega[ Aftairs, to

present and commend this report to the House.

Signed:

Hon ir Mohammed, M.P
Chairma epartmental Committee on Administration of
Justice and Legal Affairs

Date
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THE TRUTH, JUSTICE AND RECONCILTATION COMMTSSION BILL, 2OO8

Proposecl amendments

The commiftee on administration ofjustice and legal affairs recommends to the

National Assembly-

l. That the Bitl be amended by inserting the flollowing new Preamble immediately

before the lorrg title-

Preantble

Desirous tltar our nilion achieves its fitU potential in social, economic and political
ilevelopntenl;

Concernetl tlttf since inclependence lhere lms occurred in Kenya gross violntion of
hunmn rigltt, tbuse of power and misuse of public ofJice;

Concernerl lltat some of the transgressions against our counlry and its people catt

not be properly sclclressed by our judiciil inslittttions due to proceclural and other

hindrsnces and conscious, ltowever ,lhal we ntusl as o nalion address the posl in
oreler to preparefor tlrcfuture by buitdirrg a democratic society based on llte rule of
law;

Awure thal the process of achieving lasling pefice ond ltarmonious co-existence

anong Kenyans x'ould best be served by enabling Kenyans discard such matlers in s

free and reconciliotory forum;

Deeply cottcernetl tlrut the culminalion of tlrc polarizntion of our country and lhe

feeting of resentnrent omong Kenyans was llrc tragic post electiotr violence tlmt

followert llrc announcement of the 2007 Presidential election resuils;

Desirous to give the people of Kenya a fresh storl where justice is accorded to lhe

victims of injustice and past transgressions aclequately oddressed.

2. That the Bilt be amended by deteting the word "comtnissiort" appearirrg in the title



thereto.

3. That clause I of the Bill be amended by adding the words" wtrich shall not be later

than 30 days after the date of the assent to the bilt by the president" irnmediately after

the word "appoint"

4. That clause 2 of the bill be amended in the definition of "gross violation of human

rights violations" by inserting a new paragraph(g) imrnediately after paragraph(fl)as

follows;

(g) crimes against humanity

5. That clause 5 of the Bill be amended by moving

subsections(d),(e),(0,(g),(h),(i),Oand (o) to sLrbsection 6.

6. That claurse 6 of the Bill be arnended by

(i) Combining the contents of section 5(c) and section 6(a) to have a new

section6(a) read as tbllows:

6(a) Investigate violations and abuses of gross humatr rights relatirrg to

abductions, disappearances, detentions, torture, sexual violations, murder and extra-

judicial killings, ill-treatment and expropriation of property sr-rffered by any person

between l2th December, 1963 and 28'h February, 2008.

(ii) by adding a new sub-clause 6(Lr) to read as follows:

6(u) Consider the reports of other relevant Commissions of enquiry and

make recommendations oI the implementation thereof

(iii) by irnporting subsections (d),(e),(0,(g),(h),(i),(,),&(o) flrom section 5
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7. That clause 7 of the Bill be amended by-

(a) deleting paragraph (j) appearing in sub claLrse(l);

(b) bV inserting the lollowing new sub clause immediately after claLrse (5)-

(6) The police shall, on request being made by the Commission

provide the Commission with such service and assistance as rnay be

required by the Commission.

9. That clause 9 of the Bilt be amended -
(a) in sub clar-rse l-

(i) by deletirrg the words "and the Kenya National Union of Teachers"

appearing in paragraph(d);

(ii) by deleting the word "and the Federation of Kenya Eniployers" appearing ir.r

paragraph (g);

by deleting sub clause 2 and substrtuting therefor the followrng new sub clause

(.2)-

(2) -lhe lunction of the selection panel shall be to -

(i) nominate persons to be appointed as commissiouers under section

l0( lXa);

Perfbrrn the functions witli respect to the removal of Commissioner or

chair person as set out i11 section l7(3).

J
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t0. That clause [0 of the Bitl be amended-

(a) in sLrb clause ([)

(i) by deleting the word "seven" and substiturtlng there[ore the word

-'nine"

(ii) by deteting the word four appearing in paragraph (b) and substitLrting

the word "six"

(b) in sub -clause (2)bV inserting the expression "appointed

under subsection (lXb) irlmediately aftel the wot'cl

'cortt m iss ioners"

(c) by inserting the following nevv clause (2) irnnrediately alter

claLrse (2)-

(2A) The commissioners to be appointed under paragraplr

(a) shalt be recommended by the African panel of eminent

Aiiican personalities, and thereafter be nominated by

parliament, who will then fbrward the names to tlte President

[or appointment.

(d) in sub clause (5) by

(i) deleting paragraph (a);

(ii) deteting paragraph (c) and substituting there[ore the

Fo[lowing new paragraph-

(c) has not been in anyway involved, implrcated, linked or associated with human

rights violation of any kind or in any matter thrt is to be investigated under this

Act.

t I. That clause lI of the tsill be amended -
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(a) in sub clause (l) by deteting tlre word "appointed by the Presiderrt

flrom arlongst the commissioners" and sirbstituting therefor tlie words

"elected by the commissioners [t'onr among themselves";

(b) in sLrb ctause (3) by deleting paragraph (c)

t2. That clause [2 be amended by deleting the expression "under section 7"

li. That clause [3 be amerrded by deleting sub clause (2)

14. Ttiat clause t5 ol the Bitl be amended (a) in sub clause (2) by inser-ting the

tbllowing words imrnediately after the word ''tirnd" at the end oIthe sLrb clause "and

sl-rall not be reviewed to the disadvantages ol any commissionel dr"rring hrs term of

rlffice"

t 5. That clause l6 of the Bilt be amended by deleting paragraphs (e) and (t)

t6. That clause l7 be deleted and replaced with the fol[owing-

(l) Without preludice to section 16, the chairperson or a commissioner nray be

removed flrom office by the Presiderrt-

(a) fbr rnisbehavior or misconduct; or

(b) il tlie chairperson or cornmissioner is convicted oI an offence

involving moral turpitLrde but not sentenced to a term of
imprisonment; or

(c) it'the chairpersoll or conttttissioner is unable to discharge the

tirnctions of his office by reason of physical or mental infirrnity;

or

(d) if the chairperson or cotnmissioner is absent tl'om three

consecutive meetings of the Commission without goocl cause

but shatl not be retnoved except in accordance with this section.

)



(2) Where the removal the question o[ the removal frorn oftlce of the

chairperson or a commissioner arises under sr-rbsection (1)-
(a) the Chief JLrstice shall, by notice in the gazette appoirrt a

TribLrnal which shall consist of a chairperson and two other

members selected by the Chief Justice from among persons who

hold or have held office as jLrdges of the High CoLrrt;

(b) the Tribunal shalt inquire into the malter and report on the facts

to the Chiet Jurstice and recommend whether the chairperson or
the commissioner ought to be removed from office and the Chief
Justice shall communlcate the recommendations of the Tribunal

to the President.

(3) Where the question of, rernoving the chairperson or a commissiotrer has

been re[erred to a TribLrnal under sirbsection (2), the President rnay sLrspend the

chairperson or the conrnrissioner fi'om the Cornmissiorr and the suspension rnay

at any time be revoked by the President arrd shall in auy case cease to have

eft-ect if the Tribunal recommends to the President that the chairperson or the

comrnissioner, as the case may be, should not be removed.

17. That clause l8 of the Bill be an.rended -

(a) by deleting sr-rb claLrse (2).

18. That clause 20 of the Bitl be aniended -

(a) by ipserting the [ollowing new sub clauses immediately after sub claLrse (2)-

(2A) Where [orany reason the comrnission is r"rnable to finalize its work

within the period oItwo years in accordance with subsection I it shal[, at

least three months belore the expiry of the two years period, sLrbmit a

progress report to the Natiorral Assembly together with a reqLrest [or

extension of the period beyond two years
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(28) The Natiorral Assembly may, iI satisfied as to the l'easorls why an

extension of the lit'e oi the commission is ltecessary, extend the dr.rration

lor the Commission to continue its work bLrt shall not in any case extend

such duration for more than six months.

19. That clause 25 of tlre Bilt be amended-

(a) in subclaLrse (1)by deleting paragraph (c) and the proviso thereof;

(b) by inserling the fbllowing new sub clauses irlnrediately after sLrb

clar-rse (4)-

(4A) a person who disobeys any direction of the cotnmission

under subsection (4) commits an offlence and is liable on

conviction to imprisonment to a term of not more than two

years or a firre olnot more than two hundred thor-rsand shillings

or both.

(aB) -lhe Commission may give srrch directions irt respect of

the record of proceedings as may be necessary to protect the

identity oI any witness before it

20. That Clause 26 of the Bill be amended by deleting the word "part" in subsection (4)

and substrtr"rting thereof tl-re word ''Act"

21. That clause 21 of the Bitl be arnended by deleting the words "may establish special

units "and sLrbstituting therefbre the words "put in place special anangements".

22. That clause 28 of the Bill be arnended by deleting subclause (l) and substituting
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therelor the lollowing new sub claltses -

(l) Subject to subsection (2), any persolt whose cottdltct is the sLrbject

oIinquiry under tliis Act or who is in any way irnplrcated or concerned itr

any matter under inqLriry, shall be entitled to be represented by an

advocate in the proceedings of the inquiry or any part thereof, and any

other persons who desires to be so represented may, by leave of the

Comrnission, be so represented.

(lA) Any person whose conduct is the sLrbject o['inquiry r"rnderthis Act or

wlro is inrplicated or concerned irr arry urafter under lnqr-riry Ltttcler this Act and who ts

sr-rr-nmoned to appear before the Cornniission in person.

23. That clause 32 of the Bilt be amended by deleting the words " a ttrember of the

cornmission or" appearing immediately after the words "donc by" and by deleting the

words "render the member " appearing between the words "Courmission" and office in

the second last line thereof.

24.That the Bilt be amended by deleting clause 34 and substrtr-rting therefor t[.re

following new clause-

34(l) A person may make an application forconsideration oIamnesty to the

Cornmissiorr for any act or omission which constitt-ttes a matter to be investigated under

this Act.

(2) The Contmission nlay in accordance with this Part, and sLrbject to subsection(3),

recommend the grant oIconditional amnesty to any person liable to any penalty under

any Iaw in Kenya or any international treaty to r','hich Kenya is a party.

(3) Notwithstanding subsection (l) no amnesty may be recotttntended by the

Commission in respect of gross vtolation of hLrman rights.

(4) Mrere the criminal penalty attaches in respect oIa nratter on which an amnesty has
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been requested under this Act the Cornmission shall not recommend amnesty in respect

tl-rereo [-

(a) Until the Corrnrission has considered any reasonable objection from the

victim.

(b) tn respect of economic crinres, the applicant has not made restitution.

25. That Clar"rse 36 of the Bill be amended in sub clause (3)by deleting paragraph (a)

thereof and substituting therefor the following new paragraph-

(a) inform the applicant that the application does not qualify flor amnesty.

26. That Clause 38 of the Bill be amended in sub clause (3) by-

(a) deleting the words ' is an act of gross human rights violatiott' and

sLrbstitr"rtirrg therelor the words 'qualifies tbr the grant of amnesty'

(b) deleting all the words appearing after the word'pursued' itr paragraph(l)

(c) Ttrat the Bill be aurended by inserting the following ne\,v clause

irnrrediately after claLrse 38-

38A. Where the Commission is oIthe view that a recorllmendation for

amnesty should be rnade with respect to anapplication, the Commission shall subrnit

that recommendation to the Attorney Genera with respect to the instrtLrtion o[, or

continuance with, prosecution of the case being subject of the amnesty application

27. That clause 43 of the Bill be amended in sub clause 4 by deteting the word

''consult with the permanent secretary to the treasury and".

28. That Part VI oI the Bill be amended by deleting the title thereto and substitLrting

there[or the followrng new title-

PART VT.REPORT OF THE COMMISSTON.

9
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29. That clause 47 oIthe Bill be amended in sLrb clause 2-

(a) by deleting paragraph (c) -

(b) bV inserting a new paragraph (g) immediately after paragraph (0 as

follows-

(g) make recommendatiorr orr the mechanism and framework for the

irnplernentation of its recorlntendation and an institutional

arrangement in that connection

i0. That Clause 48 of thc Bill be amended

(a) by deleting the words "establish an implementation committee" appearing
imrnediately after the word "Commission" and substituting therelor the words
"operationalise the implernentation mechanism or arrangement in accordance with the
recommendations oI the Cornnrission ur-rder section a7Q)$)";

(b) by deleting sLrb claLrse (2),

ll. That Clause 49 ol the Bitl be amended by inserling the following Part title
in-rmediately after Clause 49-

PART VII-MISCELLANE,OUS

i2. -l'hat Clause 50 ol the Bill be amended by inserting the following new clauses
Immediately after clause 50-

50A. The provisions of the Offlcial Secrets Act shall not apply to any
matter that is the subject of inquiry of the Comrnission under this Act.
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33. That Clause 5l of the Bill be amended by deleting the words "the disciplinary
procedures" appearing in paragraph (b) and substituting therefore the words "a code of
conduct".

34. That the First Schedule to the Bill be amended

(a) by deleting the title thereto and substituting therefore the following new title-

FIRST SCHEDULE-PROCEDURE FOR APPOINTING COMMISSIONERS

(b) in paragraph 3 by inserting the word "fifteen" between the words "assembly" and
"suitably" in subparagraph (b);

(c) in paragraph 5 by deleting the word "six" and substituting thereof the word "nine"

35. That the Bill be amended in the Third Schedule by deleting the word "four" and
substituting thereof the word "six".
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