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1.O PREFACE

On behalf of the Deprtmental Committee on Justice and Lega1 Alfairs and
pursuart to the provisions of Standing Order No. 199, it is my pleasr-ue

ald duty to present to the House, the Committee's R.eport on the vetting of
the Deputy Chief Justice nominee,Hon.Lady Justice Rawal Hasmukhrai
Kalpana

1.1 Connmittee MernbershiP

The Committee on Justice and Legal Affairs was constituted by the House
on Thursday 16tt M"y, 2013 comprising of the following members:

1. Hon. Samuel ChepkongarM.P,. ......Chairperson
2. FIon. Priscilla Nyokabi, M.P. .. ..Vice-chairperson
3. Hon. Muriithi Waiganjo, M.P
4. Hon. Ndirangu WaihenYa, M.P
5. Hon. Florence Kajuju, M.P
6. Hon. Kang'ata inrngu,M.P
7 . Hon. Benson Mutr-rra,M.P
8. Hon. Olago Aluoch, M.P
9. Hon. John Njoroge M.P
10. Hon. Wiliiam ChePrumo, M.P
11. Hon. Njoroge BaiYa, M.P
12. Hon. Mohamed Abdi, M.P
13. Hon. Kangongo Bowen, M.P
14. Hon. SammY Koech, M.P
15. Hon. Moses Cheboi, M.P
16. Hon. Paul Bii, M.P
17. Hon. Charles Gimose,M.P
18. Hon. Johanna Ngeno,M'P
19. Hon. tsoniface Otsiula, M.P
20. Hon. David Ouma Ochieng,M.P
21. Hon. Neto Agostinho, M.P
22. Hon. Dr.Christine Olumbaka,M.P
23. Hon. Kaluma Peter, M.P
24. Hon. Fatuma Ibra-irim, M.P
25. Hon. Ben MomanYr Orori, M.P
26. Hon.Munuve Mati John, M.P
27. Hon. Ken Okoth,M.P
28. Hon.T.J Kajwang',M.P
29. Hon.Mutr.raMutemi,M.P
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L.2 Mandate of the Committee

The Departmental Committee on Justice and Legal Affairs d.erives its
mandate from provisions of Standi::g Order No. 216 (5) which outline
functions of the Commitree as being:

a) To investigate, inquire into, and report on alI matters relating to the
mandate, management, activities, adnainistration, operations ald
estimates of the assigned ministries and departm.ents;

b) To study tl:e Prograrnme and poiicy objectives of ministries and
departments and the effectiveness of their impiementation;

c) To study and revisqr al] the legrsiation referred to it;

d) To study, assess and ana-lyze the relative s'uccess of tl:e ministries
and departments measured by tl:e results obtained as compared with
their stated objectives;

e) To investigate and inquire into all matters relating to the assigned
ministries and departments as may be deemed necessary, and as
may be referred to it by the House or a Cabinet Secretary;

0 To vet ar:.d report on all appointments where the Constitution or any
iaw requires the National Assembly to approve, except those under
Standing Order No.204 (Committee on appointrnents); and

g) To make reports and recommend.ations to the House as often as
possible, including recommendations of proposed legislation.

h) In accordance with Second Schedule of the Standing Orders, the
Committee is mandated to consider:-

i. Constitutional Affairs
ii. The adneinisuation of Law a-nd Justice
iii. The Judiciary
iv. Public prosecutions
v. Elections
vi. Ethics, Integrifv and anti-cormption and
vii. HumaL rights
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1.3 Nornination of the Deputy chief Justice

Pursuant to Article 166 (1) (a) of the constitution as read \Irith section 24

(2) of the sixth schedule thereto, H.E the President, through the secretarT

to the Cabinet and Head of ttre Rrblic Service fonvarded to the Cierk of the

Nationa-l Assembly, the name of EIon. Lad'y Justice Rawal Hasmukhrai

Kalpana vide ietier dated the 28trr of February, 2OL3, for vetting by the

Departmental Cornmittee on Justice aIld Legal Affairs and consideration for

approrral by the National Assembiy for appointment as Deputy chief

Justice of the RePublic of KenYa'

on wed.nesday 15th M"y,2013, the Honourable Speaker 11-a a

Communication to the House, informed the House that the Clerk of the

National Assembiy had, by a ietter dated 28tu Februa4/' 2013 by Head of

the hrblic service received the nalle of Hon' Lady Justice l(aplana

Hasmukhrai Rawal aIld d.irected that the na:rre and curriculum vitae of

the said nominee be referred to the Departmental Committee on Justice

ald Legal Affairs for vetting and' tepoitit g to the House on or before

T\resday 28ti' MaY, 2Ol3

L.4 Comnrittee Meetings

The committee held seven sittings during which the said nominee

appeared before the Departmental Committee on Justice and 1ega1 A'ffairs

on Frid,ay 24tn May, 2013 and was vetted in accordance with the hrblic

Appointments (Parliamentary Approval) Act No.33 of 2o11 for appointment

to the position of Deputy chief Justice of the Republic of Kenya'

RepoaoftheDepaftmentatCommitteeonJusticeandlegalAffainonthenomineetothePo'itionof
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1.5 Acknowledgements

a. The Committee u'ishes to sincerel5, thank the Offices of the Speaker
and the Cierk of the NaConal Assembiy for the necessa4/ support
extended to it in rhe execu'ion of its mandate.

b. The Chairperson of t]:e Co::amittee takes this opportunit-v to thank all
Members of tJle Com::eitree for their patience, sacrifice, endurance
and Commitment tc Public Service under tight schedules which
enabled us to complete tJle task in"ithin the stipulated peiod.

c. The Comm.ittee u"ishes to recorC its appreciation for sen.ices rendered
by the staff of tle Nationa-I Assembly attacned to the Comrnitree.
Their efforts and i::put n:ade the work of the Committee and
production of this Report possible.

d. Finaliy, it is now my pleasant duty, on beha-lf of rhe Departmental
Committee on Justice and Legal Affairs, to present and recommend
this report on the nomination of Hou. Lady Justice Kaplana
Hasmukhrai Rawa1 to the House for adoption pursuant to Standirrg
Orders of the National Assembiy a:ed other enabiing provisions of the
Law,

Thank you.

Signed.

The Hon. Samuel Che on'ga, M.P

(Chairperson)

Departnoental Committee on J tice and, Legal Affairs

Dated this. yo fu:r..2ols
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2.O BACKGROUND

2.L tsstabLishment of the Departmental Committee on
Justice and Legal Affairs

The Departmental Committee on Justice and Legai Affairs is one of the
Departmental Committees estabiished under Standing Order No.2 16 (1)

wrth the Mald.ate to consider for approval by the House, appointments of
ttre Chief Justice and Deputy Chief Justice under Article 166(1) (a) of the
Constitution. The said Article requires H.E the President to nominate and
with the approval of the National Assembly, appoint the Chief Justice and

tJ-re Deputy-Chief Justice in accordance with the recommendations of the
Judicial. Service Commission Section 7(10) of the F.rbiic AppoinEnents
(Pariiamentary Approval) Act 201 1, provides that;

,rWhere the norninortion of a candido;te i.s rejected bg Pdrltctnent, the
appointing authority m@g subnit t:o the rele:aant f{ozrse the nanne of
aiotl7rer candidate, and the procedure far approaal spectfied in this
A,ct sha.ll applg accordinglg'.

The position of Deputy Chief Justice is estabiished under Articie 161 (2) (b)

of tfrl Constitution of Kenya, 2010.The Article provides that;

,,There is established the office of Deputg chief Justice, who shall be

the Deputy Head of the Judiciary ettd....."

Und,er Article 163 (1) (b) of the Constitution, tlre Deputy Chief Justice is

designated as playing the role to deputise the Chief Justice and be the
Vice-President of tle Supreme Court.

2.2 Appointnrent Process of the Deputy Chief Justice
Nominee

1) The Position of Deputy Chief Justice feil vacant after the resignation
of Hon. Lady Justice Nancy Makokha Barasa following
recommend.ations made by a Tribunal appointed by *Jee President on

Repon of the Depanmentat Committee on Juttice and legzt Afrairs on the nomine to the Potition of Deputy Chief )unice of Kenyt Page 7



the advice of rhe Judicial Service Commission Section to inquire into
her suitabiiity to continue senring as Deputy CLrief Justice.

2) The position of Deputy Chief Justice of the Republic of Kenya was
deciared vacant by the Judicial Serrrice Cornmission and adrrenised
under advert No. 1a/2O12.

3) The Judicia-l Service Commission received a rotal of eighreer (18)
applications for the advertised position of Deputy Chief Justice.

a) The names of alI the appiicants for the position of Deputy C:rief
Justice and the shortlisted candidates were published in 'J:e prfu:t
media on Janua:1'23rd, 2013 and oral intenrieu,s conducted frcrr LStn

to 20ti, February, 2013 at fie Hon. Chief Justice's Boardrooir., on
ground floor, Supreme Court Building,Tatfa/Ciry HaI Way.

5) Oral interviews were conciucted for five (5) shortlisted caLdidates
only.

6) A letter from the Ofirce of the Permanent Secretaqr, Secretary- to the
Cabinet and Head of Public Senrice dated 28ti. February,2013, to the
Cierk of the National Assembiy indicated that His Excellency the
President has norninated the IIon. Lady Justice Kaplana
Hasmukhrai Rawal to be considered for appoin*.rnent as the Depuly
Chief Justice of the Repubiic of Kenya.

7) On May 15, 2013, the Honourable Speaker in a communication to the
House referred the narne of the nominee to the Depa.rtmental
Committee on Justice and Legal Affairs for vetting and directed the
Committee to submit its recommendations on the nominee to the
House on or before Trresday 28tr' May, 2013.

8) The Public was expected to participate in the vetting process tJ:rough
submission of memoranda (afirdavit) on the suitability or otherw'ise of
the nominee. On 17th May,2013, the Clerk of the Nadona-l Assembly
placed an advertisement in the print rned.ia inviting the pubiic to
submit mernorarrda by Thursday 23'a M"y, 2Ol3 at 5.30 p.m on the
suitability or otherwise of the said nomi::ee plrrslrarrt to section 6(9)
of the public Appointments (parliamentaly Approval ) Act 201 1.
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9) The Committee resolved that the Judiciai service Commission should
submit its report on the interview of the applicants to the position of
Deputy Chief Justice for perusal and consideration by the Committee.

iO) The Committee received the report from the Chief Registrar of
the Judiciary on Thursday 23,d M"y; 20 i 3.The report had
information from Etl:ics and Anti-corn:ption Commission, Higher
Education Loals Board (HELB), National Intelligence Services (NIS),

criminal Investigation Department (cID) and the Kenya Revenue

Au'J:ority (KRA).

3.O VETTING OF THE DEPUTY CHIEF JUSTICE NOMINEE

In cond.ucting the vetting process, the Departmental Committee on Justice
ald Legal eff"ir. exa:rrined the nominee against the following criteria,
**orrgrl others, in accordance with the Pub1ic Appointments (Pariiament

Approval) Act No.33 of 201 1.

(il
(ii)
(iii)
(iv)
(v)
(vi)
(vt)
(viii)
(ix)
(x)
(xi)
(xii)

Academic qualifications
Employment record
Profe s sional affiliations
Potentia-l conflict of interest
Knowledge of the reievant subject
Overall suitability for the position
Ta>r complia-nce
Integrity and morality
Jurisprudence
Vision, leadership and jud'icial reforms
Access to justice
Expectations and ke5r priorities

Duing its sitting held on Friday 24u, May, 2013, the committee conducteC

vettinf of the rro*it." for appointment as Deputy Chief Jusdce'

3.1 Appearance before the Comsnittee by the Nominee

The Hon. Lady Jus6ce Rawal Hasmukhrai Kalpana appeared before the

Justice and Legal Affairs committee on Fiday 241drl May,2Ol3 and was

informed by the Chairperson that d.espite inviting Memoranda from the

public on her suitability or otherw'ise for appointment to Judicial off:'ce

other tha;r an affidavit supporting her nomination by Hon. Lady Justice
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Roseiyn NambuSre representing the Kenya Women Judges Association. The
nominee was also informed that the Committee received a letter u.ith
adverse allegations by a former Member of Par1ia:nent; Hon. Gor Sunguh
M.P. The letter was rejected by the Committee for want of compliance u.ith
the iaw. The nominee responded to questions put to her by Members of the
Commiftee as follorn,s;

On self introductioo, knowledge, experieoce, qualificatioa aIrd Coatext
within the Judiciary;

She informed tl:e Committee that the position of Deputy Chief Justice is a
top judiciai position requinng a person u'ho is well grounded in iaw. She

previousiy served at the Bar as the first female adrrocate to set up a prirrate
lega1 pracdce in Kenya, Commissioner of assize, High Cor-r.rt Judge and
cr.:rrentiy she is a Judge of tl:e Court of Appeal of Kenya thus quaiified to

serve at the highest level.

She further informed the Committee that she is an experienced Judge and

not only an insider in the Judiciary but also an insider to the Bar. The

Judiciary is undergoing a trar:.sformation and as a.r: insider it's ar.

advantage to the institution. The Structure of the Judiciary which has

seven Cirectorates need to be reviewed and expansion of the Supreme

Court is worth considering.

in addition, the Judiciary has a vibrant team 1ed by the Chief Justice arrd

the Chief Registrar of the Judiciary arnong other Peopie she ca-n u'ork with
for an improved and reformed Judiciary.

The however stated tl:at Backlog of Cases is ailing the JuCiciary. 'This is a
globat probiem and Kenya is not an exception and should not be an excuse

and tl:erefore there is neeC for concerted efforts to ccntinue pursuing
collective measures towards expeditious disposal of cases through an

effective case management system', she said.

Ou Visiou and reforms she explained as follows:

Alternative dispute resoiution shouid be taken seriousiy to decongest

the cor-rrt system. Mediation as a metl:od of settlement of disputes
a
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u'as ill.corporated in ttre Civil Procedure Act 2010 with her input'ut'hile

serving on tl:e Ruies Committee.
. TraCitional or culfural methods of settlement of disputes are key in

promoting alternative disputes methods.
. Legal training need to be properly designed to maintain

Standards.Continous reading of legal iiterature is one of the best

ways to maintain standards of members of legal fraternity.
. Review of terms of senrice for judicial officers is key towards instilling

integrity in the institution. The Judicia-r7 is in dire need of a
transparent policy to come up with measr-lres to address tl:e plight of

Iower cad.res of the institution. She floated the need for a policy to

have a pool of vehicles to be deployed to offer transport services to

Magistrates..

on competelce, denaeanour, presentation, Jurispnrdence, iategrity
and, Morality, the Nominee informed the comnaittee as follows:

First, the Jud.icia:7 need. to balance the interests of the Society. She is a
pragmatic lawyer backed by her 1ega1 philosophy of judicious activism

rather than judicial activism.

Secondly, the Vetting Board. of Judges and Magistrates probed her on most

of the issues being raised. by the Committee and was acqr.:-itted on all of

them and. recommend.ed as fit to continue senring on the Bench'

Thirdly she stated that a Jud.ge at times studiously n:akes decisions that

are meant to avert calamities in a given Society. She made arl order to

exhurne a bod.y without a prayer for the same in that particular case aI'd

qualifies it in a manner that at times courts have to embrace judiciai

activism. On reflection, she may do it differentiy in another forum.

With regard. to integrity, she stated tnat Kenya as a Society is not prone to

integrity ald perhaps that is why corn:ption t]:ives in our institutions.

Credibility is key to judicial officials and that Peop1e's perceptions cannot

be chalged especialiy when a Judge make Judgment r:nfavourable to some

litigants.

Report of thc Depanmentat Commlttee on Juttic? and legal Affatrt on the nomnee to the Potit,on of Deputy Chnf Jumce of Kenya Page L1



In addition, she is firm ald steacfast this has been seized by her citics to
paint her as tempera:=rental. and yet her stance is simpiy meant to confront
advocates tricks and oela5,ing tactics.

in the Supreme Court, law is iaw' a-rrd tle Judges are not bound to give a
popular judgment or ruling but i:: accorCance to the 1avu. One School of
thought is not static but rather d5r:amic because it varies from one branch
of iaw to another depending on the Surject matter of the issues for
determination.

She has also naade contribution on social matters especialiy to the
deveiopment of Children's law through her decision on parental
responsibility as a joint responsibiiiry as opposed to a mother's
responsibility was incorporated in the Child.ren's Act.

Ou coutroversial cases presided by the Nonainee, she responded as
follows;

The case instituted by Mr. George Oraro, SC against a former Member of
Pariiament, Hon. Gor Sunguh, M.P was about defamation of Character in a
statement made by the foraner honourable Member of Parliament at a time
he was the Chairman of a Pariiament Committee probing the
disappearance and subsequent murder of former Foreign Affairs Miruster
Dr.Robert Ouko. This was a simple case of defa-rration given that the
Statement was not made within the precincts of Parliament.

She has also presided over sensitive matters such as the murder of Dr.
Odhiambo Mbai and chaired a Commission of inquiry into the
circumstances that led to the helicopter crash that killed former Minister
for Internal Secuity Hon. h'of. George Saitoti, M.P a::d his assistant Hon.
Orwa Ojode, M.P their aides and the two pilots. The fact tl:at she has had
an opportr:nity to be appointed in such citical matters does not in arry way
i*piy that she is a gate keeper of the Executive.

Repon of tne Depanmental Committee on Jutttce and legal Affars on the nomhee to the poflilon of Deputy Chpf )umce of Kenya Page t2



Oa Adninistration, Esaaagement and good governance the nomiaee
stated that;

An appointment as Deputy Chief Justice to serwe on a male dominated
Supreme Cor:rt Bench should not be interpreted as a disadvantage but
rather an advantage to the Supreme Court because she considers herseif
as a Judge rather than a woman. The role of a Judge is like a hand.maiden

and thus should be construed as such in so far as technical and
substantive nature of the law is concerned.

The JuCiciary is in a transformative era 'rrhere the High Court is bei::g

decentraiised to all Co'"rnties and the Court of Appeal is being decentralised

on regional basis across the Cor.mtry and that is why the input of the
Departmental Committee on Justice and 1egaI affairs is needed to support
whatever policy proposals rnade towards this goaI.

The JuCges remunerarion is protecteC in the Constitution and she is oniy

read.y to take a pay-cut so long it is channelled to support a charitable
cause and can be accounted for.

The Nominee observed that job desciption of the Deputy Chief Justice is
provided for under the Constitution and that is to deputise the Chief

Justice.

I
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4.0 COMMIT'TEE'S OBSERVATIONS

The Committee having considered the curricuh::rr vitae of Hon. Lady
Justice Rarn'al. Kalpana Hasmukhrai and having heard her submissions
during the vetting, made the follorning observations on her nomination:-

i). That Hon. Lady Justice Rawal Kalpana llasmukhrai was born in
India on 15ti,Januasa,1946 and is a Kenyan Cidzen by Ma:riage.
She has over fourty (a0) years legal experience.

ii). She holds a Bacheiors degree in arts (B.A)-frrst class frona

St.Xaviers Col1ege, Ahmedabad, Bachelors degree in Law (LLts)

(!Ion) from Gujarat UniversiQr, New Law Col1ege, Ahmedabad a-rrd

Masters in Law (Ll.M)-Distinction from Gujarat University, New

Co1lege. She also attended a specialized training course in
administrative Law at Pitt University, Pennsylvania.

iii). She is cu:rently a Judge of the Court of Appea-l of Kenya after
being appointed in January 2012,

iv). She has previously served as Vice-Chairperson of the Kenya
Women Judges Association, Chairperson of the Judiciary
Equality Frogramme for Women and Children under the auspices
of the Kenya Women Judges Association, Chairperson of the
Sub-Committee on Improvement of Crirninal Justice System,
Member of the Expeditious Disposal of Cases Committee,
Member of the Rules Committee established under the Civil
Procedure Act, Presiding Judge in Criminal and Family Divisions,
Duty Judge in Civil Division of the High Court, Liajson Judge for
Kenya in the Internationa-l Crimina-l Court, Internadonal Fiague

Network of Judges, assisted International Cri::einal Court in
recording w"itness statements and most recently was appointed to
Chair the Commission of Inquiry i:eto the causes anC

circumstarrces leading to a fatal accident invoiving an aircraft in
Kibiko, Ngong Forest.
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a

She has served with determination in expeditious disposal of

cases. For example; she delivered a record number of judgments

in a year in the High Court of Kenya and helped improve the

effrciency of several High Court Divisions'

vi). She has fully corapiied with his ta>< obligations to the State and

has never been dismissed from off:.ce for contlavention of

provisions of Article 75 of the constitution which deals with

conduct of state offrcers or adversely mentioned in any

investigatory report of Pa-rliannent or any Commission of Inquiry;

rrii). She is not a member of arry poiitical party and does not expect

aLy conflict of interest to arise;

viii). She has never been charged' in a court of law for any offence;

a. The Norninee hoids aJI opinion inconsistent with Article 167 of

the constitution on retirement and holds that it should be

seventy four (74) years. However the correct retirement age is 70

year

x). The Nominee did not d.emonstrate a clear view of, humart righ+"s

and was not clear on her 1egal philosophy'

x1). There seems to be no succession plan because both the chief

Justice and the Nominee herein wili attain retirement age at the

same time.

xii). The Committee obsenzed that whereas the norainee demonstrated

und.erstanding of administration and Management, she could not

reconciie the same with the strategic plan of *!l:e Judiciary'

xiii). The cornmittee found. the Nominee to be honest in her

responses.

xiv). The committee found her suitable and qualifred for appointment

as DePutY Chief Justice'

v)
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a

5.O RECOMMENDATIONS OF THE COMMITTEE

THAT Pursuant to Article 166 (U (a) of the Constitution and
Standing Order ![o.199, the Corrrnittee reeom$rends that:-

This FIouse approves the Hon. Lady Justice Kaipana
Hasmukhrai Rarn al for aopointn:ent by H.E the President as

Deputy Chief Justice of the Repubiic of Kenya.

2. No-.ing that the Chief Justice and the Deputy Chief Justice u"iIl exit
office almost at the same time, a transitional plan should be put in
piace to provide for seamless transition.

rrrzrtlltlttttttt tJ}Ir/LJ}JLJVT/IZ:

1
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