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C N'S FO WORD

The constitution of Kenya (Amendment) Bill 2018 (].{ational Assembly Bill
Ncr. 4) on the two-thirds gender principle underwent First Reading on 27n

February, 2018. Thereafter, the Bill was committed to the Departmental

Committee on Justice and Legal Affairs for review and report to the House

pursuant to the provisions of Standing Order 216(5)(c)'

Pursuant to the provisions of Article i18 of the Constitution of Kenya and

Standing Order 121(3) of the National Assembly Standing Orders, the

Committee through local daily newspapers of Thursday, 8ft March, 2018

published an advertisement inviting the public to submit memoranda on the Bill
and indeed received memoranda. The Committee pursuant to local daily

newspapers advertisement of 1Sth Muy, 2018 conducted public hearings on the

Bill in selected counties.

The public hearings took place in Nairobi, Machakos, Mombasa, Kisumu,

Kakamega, Eldorei, Nakuru, Nyeri, Isiolo, Wajir and Turkana during which

members of the public either individually or representing institutions and

organizatior, rnud. oral presentations and or submitted written memoranda

*hi"h the Committee took into account while reviewing the Bill.

The report is in two Volumes. Volume I is the main report on the consideration

of the Bill and contains inter-alia analysis of the Bill, public participation

process, observations and recommendations. Volume II contains attendance list

ior public hearings and rvritten memoranda received from the public

May I take this opportunity to thank and commend Committee Members for

devotion and commitment to duty, the Speaker and Clerk of the National

Assembly for providing leadership and direction and finally the Committee

secretariat for exemplary performance in the provision of technical and

logistical support. Indeed, their efforts were critical in the consideration of the

Bill and production of this report.

On behalf of the DeP artmental Cornmittee on Justice and Legal Affairs and

pursuant to the provisions of Standing Order 199 (6), it's my pleasant privilege

and duty to present to the House a report of the Committee on the Constitution

of Keny t) Bill 2018 (l'{ation al Assembly Bill No. 4)

Signed

HO
Chairperson, Departmental Committee on Justice and Legal Affairs

,nr,..l.f.r$1"y,r

tu
,*k.....2018
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1.0 PREFACE

1.1. Mandate of the Committee

1. The Departmental Cornmittee on Justice and Legal Affairs derives its mandate
from Standing Order No. 216(5) which provides for the functions of
Departmental Committees inter alta as follows-

(a) investigate, inquire into, attd report on all ntatters relating to the mandate,
management, activities, adninistrat[on, operations and estimates of the
as s igned minis tries and deportntents ;

(b) study the progt'amnte and policy objectives of ministries and departments
and the effectiveness of their itnplententation,'

(c) study and revieru all legislation referred to it;

(d) study, asse.s.s and analyse the relative success of the mtnistries and
departtnents as measured by the results obtained as conxpared with thetr
stated objectives,'

(e) itwestigate and enquire into all ntatters relating to tlrc assigted ministries
and departments as they may deent necessary, and as may be referued to
them by the House,'

(fl vet and report on oll appointments where the Constitution or any law
requires the Natiottal Assentbly to approve, except those under Standing
Order 204 (Contmittee on Appointntents)

(g) exantine treaties, agreentents and conventions,

(h) make reports and recontntendations to the House as often as possible,
inc luding r e c o mme ndat io n of pr o p o s e d I e gis I at i o n,'

(i) consider reports of Contmissions and Independent Offices subntitted to the
House pursuant to provisions of Article 254 of the Constitution; and

(j) exanzine any questions raised by Members on a ntatter within its mandate.

2. The Second Schedule of the Standing Orders on Departmental Committees
fuither outlines the Subjects of the Committee, as follows-

(i) Constitutional affairs;

(ii) The administration of larv and Justice

(iii) The Judiciary;
(iv) Public prosecutions;
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(v) Elections;
(vi) Ethics, integrity and anti-comrption; and

(vii) Human rights.

1.2. Committee MembershiP

3. The Committee was constituted on Thursd ay, l4n December ,2017 and

comprises the following Honourable Members-

Hon. Wiliam Cheptumo, M.P.
Hon. Alice Muthoni Wahome, M.P.
Hon. John Olago Aluoch, M.P.
Hon. Roselinda Soipan TuYa, M.P.
Hon. Charles Gimose, M.P.
Hon. Johana Ng'eno, M.P.
Hon. William Kamoti Mwamkale, M.P
Hon. Ben Orori MomanYi, M.P.
Hon. Peter Opondo Kaluma, M.P.
Hon. Zuleikha Hassan, M.P.
Hon. Jennifer Shamalla, M.P.
Hon. Beatrice Adagala, M.P.
Hon. Gladys Boss Shollei, CBS, M.P.
Hon. John Munene Wambugu, M.P.
Hon. George Gitonga Murugara" M.P.
Hon. Anthony Githiaka Kiai, M.P.
Hon. John Kiarie Waweru, M.P.
Hon. Japheth Mutai, M.P.
Hon. Adan Haji Yussuf, M.P.

Mr. George Gazemba

Iv{r. Denis Abisai
Ms. Doreen Karani
Ms. Halima Hussein
Ms. Fiona Musili
]v{r. Omar Abdirahim
Mr. James Macharia
Ms. Roselyne Ndegi
Mr. Richard Sang'
Itrlr. Ian Otieno

Principal Clerk Assistant II
Principal Legal Counsel I
Legal Counsel II
Clerk Assistant III
Research Offrcer III
Fiscal Analyst III
Media Liaison Officer
Serjeant-at-Arms
Serjeant-at-Arms
Audio Officer

Chairperson
Vice Chairperson

1.3. Committee Secretariat

4. Minutes of the Committee sittings in respect of the consideration of the Bill
are attached to this report as annexure I '
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2.OANALYSIS OF THE BILL

2.l lntroduction and Background of the Constitution of Kenva (Amendment)
Bill fNational blv Bill No. 4) 2018

5. One of the aspirations of the people of Kenya as they enacted the Constitution
was to eliminate any disadvantages that citizens may face by virtue of their
gender. This transformative goal was expressed under various provisions
requiring affirmative action measures to be taken to empower the long
disadvantaged gender.

6. Article 81 (b) of the Constitution requires that not more than hvo-thirds of the
members of elective public bodies shall be of one gender. This provision
intends to empower any person rvho may be politically disadvantaged on the
grounds ofgender.

7. Article 27 (8) requires the state to take legislative rneasures to implement the
two-thirds gender principle. It is notable from the Fifth Schedule to the
Constitution that any legislation that required to be passed under the
Constitution/to implement the Constitution, for which a timeline had not been
specified, was to be enacted within five years from the promulgation date. This
period lapsed in August 2015 but was subsequently extended to August 2016.

8. Several Bills were introduced in the llth Parliament to implement the
constitutional provisions on the representation of women in Parliament.
However, as they were not enacted during the term of that Parliament they
lapsed pursuant to National Assembly standing order 141 (4) which provides
that-

"a Biii the consideration ofwhicit has not been concluded at the end of
the term of a Parliament shall lapse."

9. These Bills introduced in the 1ls Parliament were-

(i) The Constitution of Keny,a,4ntendtnent Bills Clo a) $lationa!,tssemblr-
Bills No 38), 2015. The Bill seeks to give effect the one-third gender
principle through the creation of special seats that would ensure that the
gender principle is realised in Parliament for a period of trventy years
from the subsequent general election (August 8,2017).It is hoped that
by that time, both genders would be competing on an equal plane.
Further, to ensure that empowerment through nomination is spread to as
many people as possible; the Bill proposes to provide that any person
elected to any House of Parliament or Legislative Assembly by way of
nomination would enjoy such a nomination to a maximum of two terms.

The Constitution of Kenya Antendment Bills (No 6) Qrrafional Assembly
Bills No 64A),2015. The principal object of this Bill is to amend the

(ii)
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(iii)

Constitution to ensure that the membership of the National Assembly
and the Senate conformed to the trvo-thirds gender principle provided
for in Article 81(b) of the Constitution. The Bill seeks to give effect to
the fwo-thirds gender principle through the creation of special seats that

would ensure that the gender principle is realized in Parliament over a

period of twenty years from the next general election. A sunset clause

of fwenty-years is included in the amendment with an option for
extension for one further fixed period of ten years as it was expected that

by that time, enormous gains would have been made with regard to
gender parity in elected members of Parliament.

The Constitution Amendment Bill No 3) Q'lational Assentbly Bills No

50),2015 whose objective is to provide for the progressive

implementation of legislation to ensure that the two-thirds gender

principle is achieved. The progressiverealization of this principle is to
be achieved through amendments to the statute law under the legislative
framework intended to give effect to Article 100 of the Constitution.

The Two- Thirds Gender Rule Laws (Amendment) Bill Q'{ational
Assembly Bills No 20), 20l5.It sought to amend various laws; to give
effect to Article 100 of the Constitution; to promote the representation

in Parliament of wornen, youth, persons with disabilities, ethnic
minorities and marginalized communities in elective and appointive
positions and for connected purposes.

(iv)

10. Indeed, the Constitution put in place safeguards to ensure that Parliament enacts

legislation that required to be enacted to give effect to the Constitution. Article
261(5) provides that any person rnay petition the High Court if Parliament fails

to enact any particular legislation within the specified time. It is on this basis

that the High Court in 2017 found Parliament to have contravened the

Constitution and did not meet its obligations by failing to enact the law to give

effect to the fwo-thirds gender principle and ordered Parliament and the

Attorney-General to take necessary steps to enact legislation for the

implementation of this constitutional requirement within sixty days, failing
which, Parliament would be faced with the possibility of its dissolution. The

prescribed time on sixty days lapsed on 29ft June, 2017 . This decision was made

follorving a Petition by the Centre for Rights Education and Awareness & 2
others v. The Speaker of the National Assembly, the Speaker of tlrc Senate and

AG.

2.2 Memorandum of obiects and reasons of the Bill

11. The principal object of this Bill is to amend the Constitution to ensure that the

membership of the National Assembly and the Senate conforms to the two-

thirds gender principle provided for in Article 81(b) of the Constitution. The

Bill seeks to give effect to the two-thirds gender principle through the creation
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of special seats that will ensure that the gender principle is realized in
Parliament over a period of hventy years frorn the next general election. It is
hoped that by that tirne, both genders will have been given a level playing field
and rviil be able to compete on an equal plane.

12. The Bill proposes to amend Article 90 of the Constitution to reflect the
amendments proposed to Article 97 and 98 and to ensure that empowerment
through nomination is spread to as many people as possible by precluding
persons elected to any lIouse of Parliament or county assemblies by rvay of
nomination from enjoying such a nornination for more than hvo terms.

13. The Bill also proposes to amend Article 91 and 98 of the Constitution to ensure
that both Houses of Parliament comply rvitli the hvo-thirds gender principle and
that the special seats are allocated proportionately to the number of seats rvon
by a political party. The nurnber of special seats is to be deterrnined after a
general election.

14. A sunset clause of twenty-years is included in the amendment with an option
for extension for one further fixed period of ten )/ears as it is expected that by
that time enormous gains will have been made rvith regard to gender pariry in
elected members of Parliament.

15. The Bill does not concern countl, governments rvithin the meaning of Article
110 of the Constitution. The enactment of this Bill shall occasion additional
expenditure of public funds.

3 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL

3.1 Leeal provisions on rlublic participation

16. Article 118 (1) (b) of the Constitution of Kenya provides as follorvs-

"Parliatnent shall focilitote public participo.tion and involtteruent in the
legislative ond other business of Parliatnent and its Conunittees "

17. Standing Order 127(3) provides as follows-

"The Departmental Comnttttee to wlt.ich a Bill is committed shall facilitate
public participation and slmll take into account tlte views and
recomnxendations of tlrc public wlten tlrc Committee makes ils
recomtnendations to the House"
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3.2 Methodolosv used bv the Co mittee in nublic narticination

18. The Bill was read a First time on 27h February, 2018 and immediately

cornmitted to the Departmental Committee on Justice and Legal Affairs for
ret,iew. The review process was to entail public participation through

appropriate mechanisms including inviting submission of memoranda, holding
public hearings and consulting relevant stakeholders pursuant to the provisions

of Article 118 (1) (b) and Standing Order 127(3) of the National Assembly

Standing Orders.

i9. Pursuant to the provisions of Article 1 18(l)(b) of the Constitution and Standing

Or.Jer 127(3), the Committee in the local daily newspapers of Thursday, 8m

March, 2018 invited the public to make representations on the Bill by way of
written memoranda as per annexure 3 of the report. The public subrnitted

memoranda.

20. Pursuant to another advertisernent of 18ft May, 201 8 as per anxexure 4 of the

report, the Committee conducted public hearings in selected counties reflecting

the face of Kenya. The public hearings were conducted in the counties of
Nairobi, Machakos, Mombasa, Kisumu, Kakamega, Eldoret, Nakuru, Nyeri,
Isiolo, Wajir and Turkana during which members of the public either

individually or representing institutions and organizations made presentations

ancl or submitted memoranda which the Committee considered while reviewing

the Bill.

21. In order to conveniently cover as may counties as possible in public
participation rvhile considering the Committee's tight work schedule, timelines

and logistical challenges, the Comrnittee constituted five (5) sub-committees

which conducted hearings concuffently in various counties.

(a) Nairobi. Machakos and Mombasa

22. TheMembers of the sub-committee who conducted the public hearings in these

countres were-

(i)
(ii)
(iii)

chairing

23. The public hearings were conducted at County Hall, Parliament Buildings in

Nairobi, Machakos Youth Centre in Machakos and Kenya School of
Government Meeting Hall in Mombasa on 23',d, 24fi and 25ft May, 2018

respectively.

Hon. George Gitonga Murugara, M.P.
Hon. Beatrice Adagala, M.P.
Hon. William Kamoti Mwamkale, M.P

Page 11 of22



(b) Kisumu. Kakam and Uasin Gishu

24. The sub-committee Members who conducted public hearings in these counties
were-

(i) Hon. John Olago Aluoch, M.P.
(ii) Hon. Ben Orori Momanyi, M.P.
(iii) Hon. Peter Opondo Kaluma, M,P.
(iv) Hon. John Munene Wambugu, M.P
(v) Hon. Anthony Githiaka Kiai, M,P.

chairing

25. The public hearings were held at the Tom Mboya Labour College Hall in
Kisumu, Magharibi Hall in Kakamega and Eldoret County Hall in Eldoret.

(c) Nakuru, Nyeri and Isiolo

26. The sub-committee Members who conducted public hearings in these counties
were-

chairing(i)
(ii)
(iii)
(iv)
(v)

(i) Hon
(ii) Hon
(iii) Hon
(iv) Hon
(v) Hon

Hon. Alice Wahome, M.P.
Hon. Adan Haji Yussuf, M.P
Hon. Jennifer Shamalla, M.P
Hon. Charles Gimose, M.P.
Hon. Japheth Mutai, M.P.

27. The public hearings were held at the Old Torvn Hall in Nakuru, IFAD Hall in
Nyeri and Catholic Church Hall in Isiolo on 23'd,24n and 25n May,2018
respectively.

(d) Waiir

28. Members of the sub-comrnittee rvho conducted the public hearing in this county
were-

Chairing

29. Thepublic hearing was held at the Wajir ICT Hall in Wajir on 28ft May, 2018.

(e) Turkana

30. Members ofthe sub-committee who conducted the public hearing inthis county
were-
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(i)
(ii)

(i ii)

Hon. John Olago Oluoch, M.P.

Hon. William Kamoti Mwamkale, M.P

Hon. Jennifer Shamalla, M'P

Chairing

31. The public hearing was held at Lodwar Vocational Training Centre in Lodwar

on 28m Muy, 2018.

3.3 Sources of views

32. Inresponse to the Cornmittee's invitation, several members of the public either

individually or representing institutions and organizations submiffed their

views to the Committee by way of written and oral subrnissions.

33. Indeed, the turnout at the public hearings was oven rhelming as during the four

(4) days when the Cornmittees visited the various counties, one thousand eight

hundred and forty-five (1845) persons and fifty-nine (59) institutions or groups

turned uP.

34. The institutions which made representations to the Comrnittee were-

(i) We are 52Pc;

(ii) Amani National Congress-Women's League Mombasa;

(iii) Centre for Enhancing Democracy in Good Governance;

(iv) Centre for Multi-Party Democracy (CMD);
(v) Centre for Rights and Awareness (CREAW);

(vi) Chamber of Commerce;
(vii) Council of Elders of Isiolo and Borana;

(viii) Council of Imams;
(ix) Eco-Ethics lnternational;
(x) Federation of Women Lawyers of Kenya (FIDA K);

(xi) Groots Kenya;
(xii) Humming Bird GrouP;
(xiii) Isiolo Women Social Accountability Group;

(xiv) Isukha Makuti GrouP;

(xv) Jubilee PartY in Wajir CountY;

(xvi) Kenya Girl Guides Association;
(xvii) Kenya Scouts Association;
(xviii) Kisumu County Technical working group;

(xix) KomesiWomenNenvork-Kacheliba;
(xx) Law SocietY of KenYa (LSK);

(v,xi) Lonaman CBO GrouP;

i"riil Machakos Nehvork Group for Persons with Disabilities;

(xxiii) Maendeleo Ya Wanawake Organization;
(xxiv) Nakuru CountY Women Leaders;

(xxv) National Women Steering Committee;
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(>orvi) Nyarongi Women Nefwork;
(xxvii) Nyeri Women Social Accountabilify Group;
(xxviii) Pambazuko Ia Wanawake Magharibi;
(xxix) Peace Elders in Wajir South;
(yo<x) Pokot Women Emporvennent Organizatron;
(>c<xi) Political Parties Liaison Cornmittee;
(xxxii) Kenya Prison Services (Machakos);
(xxxiii) Sauti ya Wanawake;
(n<xiv) Shilekho Home Based Care and Counselling Unit;
(xxxv) Soroptimist International Union of Kenya;
(xxxvi) Tabgulbei Women Networks;
(>o<xvii) Transparency Intemational;
(>o<xviii) United Green Movement;
(xxxix) TIRAIA Trust;
(xf ) Wild March of Women;
(xli) Women Empowerment Link (\MEL);
(xlii) Women Political Alliance;
(xiiii) women United for Social Economic and rotal Empowerment

(WUSETE); ana
(xliv) Women Visionary Group.

38.A comprehensive list of members of the public rvho attended the hearings in
the various counties is in Volume II of the report. The written submissions
received from the public noting general comments in support of or against the
amendtnents are in Volume II of the report. A matrix documenting various
proposed amendments by the public is in Volume 1 of the report as annexure
5.

39. The written submissions received and as illustrated in annexure 5 of this report,
in analysing the views received from the public, the Committee categorised the
views received as follorvs-

(i)
(ii)
(iii)
(iv)

Views in support of the amendments;

Views in opposition of the amen<iments;

Proposed amendments to the Biii; and

General views from the public not relating to the amendments

3.4 Views from the public

38.A total of two hundred and five (205) persons and institutions or groups
submitted oral and written submissions in supporl of the amendments on the
Bill while thirty (30) persons or institutions and groups opposed the Bill.

39.In summary, the Committee received views as follows: -
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Source Comments in support
of amendments

Comments
amendments

against

Institutions 54 3

Individuals I 5 1 27

Total 205 30

Percentage of total
views received

87.2o/o 12.80

Table showing breakdown of sources of views

40. The Committee observed that some of those who made representations did not

give substantive reasons for their support or opposition. Those who supported

the amendments with reasons cited the following -

a) The two-thirds gender principle was a constitutional right and outstanding

deliverable of Parliament. There was consistent jurisprudence on the

matter and the import therefore was that Parliament is compelled by law

to enact the necessary legislation. Failure by the National Assembly to

pass the Constitution of Kenya (Amendment) Bill would mean the only

recourse per thp Constitution, the judgments of the Supreme Court in

2012, the High courr in 2015 and 2017 as rvell as the advisory by the

National Gender and Equality Commission, would be invocation of the

provisions of Article 261 (6) and (7). To avoid the dissolution of
Parliament, the Committee must therefore advise the National Assembly

as to the urgency and importance of imrnediate enactment of the Bill;

b) The Attorney-General had indicated that there could be a constitutional

crisis if the Bill is not enacted;

c) Over 50% ofKenya's population comprised of the female gender and as

such, representation that is democratic must at a minimum represent the

majority popuiation in the proportions provided for by the Constitution.

The deprivation of rvomen their right should not be tolerated fuither;

d) The enactment of the Bill would be a step forward in achieving

Sustainable Development Goals numbers five and fifteen;

e) Kenya was ranked last in the East African Community in terms of women

representation in Parliament. The women representation in Kenya in the

twelfth Parliament stood at twenty-tw o (22) Yo way below other states.

0 Kenya's image globally in terms of women representation in Parliament

was not good. observations of the Eight Episodic Report by the
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Cornmittee on the Elimination of Discrimination Against Women
(CEDAW) in November 2017 stated:

" 16. The Committee is concerned that seyen years after the
adoption of the new Constitution, tlrc rule that no more than two
thirds of elective public bodies are to be of the sanxe gender (the
two-tltit'ds gender rule), is still not being intplenzented. "

g) Kenya was also a signatory to various international treaties inter-alia;
The Universal Declaration of Human Rights, the Beijing Declaration
and Platform for Action, the African Union Protocol to the African
Charter on Human and People's Rights on the Rights of Women in
Africa (Maputo Protocol) and the Solemn Declaration on Gender
Equality in Africa. in this regard, Kenya rvas falling behind on her
regional and international comrnitments and obligations;

h) Non-implementation of the trvo-thirds gender principle cannot be
justified legally or economically based on a report of the National
Women's Steering Committee in partnership with Institute of Economic
Affairs in May 2015 which demonstrated that the cost of implementing
the principle was sustainable;

i) The first pillar of the Jubilee Coalition's policy agenda was
"Transformtng Kenyo: Securing Kerrya's Prosperity 201 3-201 7 "
(commonly referred to as the Jubilee Manifesto) centred on women
empowerment and provided as follows-

"The Jubilee Government ,s comtnitted to prontoting and
protecting tirc roie of wonten in sociery anri y,e wiii luiiy
implement the one-third rule."

41.The Committee observed that those who opposed the Bill with reasons cited the
following-

a) The main concern was that the irnplementation of the principle would be by
rvay of nominations whereas women and men have equal capacity and
ability to vie for elective positions and garner votes. No gender should be
handed elective positions on a silver platter.

b) Nominating rvomen to elective positions in order to realize the two-thirds
gender principle would amount to gender-based discrimination which
would be unfair to men;

c) Those of the Muslim faith against women holding political positions; and

d) Implementation of the principle rvould be an increased burden to taxpayers
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4. CONSIDERATION OF THE BILL BY THE COMMITTEE

4.1.1 Proposed amendment to Article 90 of the Constitution

Clause 2 - Article 90 of the Constitution is arnended-

(a) in clause (1), by deleting the expression "Articles 97(1)(c) and 98(1)(b), (c) and

(d)" appearing immediately after the words "provided for under" and

substituting therefor the expression "Articles 97(1)(c) and (ca) and 98(1)(c), (d)

and (da)";

(b) by inserting the following new clause immediately after clause (1)-

"(1A) A person elected to Parliament or a county assembly under
clause (1) shall be eligible for re-election for one final term under that
clause."

(i) Observations

The Commiffee observed that the new clause 1A will ensure that a person

nominated under Articles 97 and 98 may be nominated for a maximum of two
terms

(ii) Recommendation

The Committee recornmends that the amendment in the Bill be agreed to.

4.1..2 Proposed amendment to Article 97 of the Constitution

Clause 3 - Article 97 of the Constitution is amended-

(a) in clause (1) by inserting the following new paragraph immediately after
paragraph (c)-

"(ca) the number of special seat members necessary to ensure that no more than
two-thirds of the members elected under clause (lXa) are of the same gender;"

(b) by inserting the following new clauses immediately after clause (l)-

"(1A) The number of special seats under clause (1) (ca) shall be determined

after the declaration of the results of a general election.

"(IB) The members referred to in clause (1) (c) and (ca) shall be elected in
accordance with Article 90.
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"(1C) Subject to clause (1D), the provisions of clause 1(ca) shall lapse trventy
years from the date of the first general elections after commencement of this
Act.

"(1D) Parliament rnay enact legislation to extend the period under clause (1C)

for one further fixed period not exceeding ten years.

"(1E) Legislation under clause (1D) shall be supported by not less than two-
thirds of all members of the National Assembly and not less than fwo-thirds of
all the county delegations in the Senate."

(i) Stakeholders' submissions

(a) The Federation of Women Lawyers in Kenya (FIDA Kenya) and I\&.
Alexander Roberts proposed that Clause 3 be amended in paragraph (b) in the

proposed new clause (1D) by inserting a new provision to allow for assessment

of whether affirmative action has yielded results then if not increase the

tirneline;

Rationale.' To allow for a mechanism for review on whether the rule has been

attained.

(b) The Centre for Rights and Awareness (CREAW) and Comrnunity Advocacy
and Awareness Trust (CRAWN Trust) proposed that clause 3 of the Bill be

amended in paragraph (b) by deleting the proposed new clauses (iC), (1D) and

(IE);

Rationale: The tu,o-thirds gender principle is anchored in the Bill of fughts
hence providing a timeline limits rights under the Bill of fughts. It is not clear

w-hat will happen after the sunset clause. The mechanism should be self-
regulatory so that at any point, the tipping point will be the trvo-third of either
gender.

/^\'rL^ C^ +-^ l^-
\ui, a,v vv,Lrv ,-, PJghts and Au'areness (CP€AV/) and Com-rnuniti' Advccacy

and Arvareness Trust (CRAWN Trust) proposed that clause 3 of the Bill be

amended so as to include the current Parliarnent;

Rationale: The current pariiament is not constitutionally constituted. It is

important to consider rvhat ivill happen to the l2th Parliament because the Bill
as drafted proposes to commence a{ler the next general election.

(d) Kenya Women Candidates Caucus, URAIA Trust, Women Political Alliance,
Transparency International and Ms. Beatrice Karwitha proposed that Clause 3

be amended in paragraph (b) by deleting the "sunset clauses" i.e. proposed new
clauses 1(C), (lD) and (1E);
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Rationale.' The two-thirds gender principle is anchored in the Bill of Rights

hence providing a timeline limits rights under the Bill of Rights. It is not sunset

clear what will happen after clause. The rnechanism should be self-regulatory

so that at any point, the tipping point will be the two-third of either gender.

(ii) Observations

The Committee observed as follows-

(a) This amendment will allow for the nomination of persons of the gender

that will not have achieved the minimum required numbers being one-

third of the member selected under Article 97 (l)(a);

(b) The provision on notnination is what would lapse after twenty years

while the requirement on the one-third rule will still be in the

Constitution. At that tirne, Parliament will be tasked to ensure that the

principle is still met.

(iii) Recommendation

The Cornmittee recommends that the proposed amendtnents in the Bill be agreed to

4.1.3 Proposed amendment toArticle 98 of the Co tion

Clause 4 - Article 98 of the Constitution is amended-

(a) in clause (1) bV-

(i) inserting the following new paragraph immediately after

paragraph (d)-

"(da) the number of special seat members necessary to ensure that no

more than two-thirds of the members elected under clause (lXa) are of
the same gender,"

(ii) by inserting the following new clauses immediately after clause (1)-

"(1A) The number of special seats under clause (1) (da) shall be

determined after the declaration of the results of a general election.

"(18) Subject to clause (1C), the provisions of clause 1(da) shall lapse

twenty years from the date of the first general elections aft.er

cofilmencement of this Act.

"(1C) Parliament may enact legislation to extend the period under

clause (18) for one further fixed period not exceeding ten years.
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in clause 2, by deleting the expression "(1)(c) and (d)" appearing
immediately after the rvords "to in clause" and substituting therefor the
expression "(1Xc), (d) and (da)".

(i) Stakeholders' submissions

The Law Society of Kenya proposed that Clause 4 of the Bill be amended by
deleting paragraph (b).

Rationale:If the bill is enacted as it is, political parties will have to subrnit trvo
parallel lists to IEBC on nomination of women in the Senate (that is one of the
sixteen members under 98(1) (d) and another of the proposed 98(1) (da)

(ii) Observations

The Committee observed as follorvs-

(a) The amendment rvill allow for the nomination of persons of the gender
that will not have achieved the minimum required numbers being one-
third of the members elected under Article 98 (1)(a);

(b) The provision on nomination is rvhat rryould lapse after twenty years
while the requirement on the one-third rule will still be in the
Constitution. At that time, Parliarnent rvill still be tasked to ensure that
the principle will still be met.

(c) Recommendation

The Committee recoinmends that the proposed amendments in the Biil be agreed

"(iD) Legislation under clause (1C) shali be supporled by not less than
two-thirds of all members of the National Assembly and not less than
two-thirds of all the county delegations in the Senate."

(b)

to

4.2 GENERAL OB SERVATIONS

The Committee observed as follorvs-

(a) In his communication on 20ft August 201 5 (on wlrcther Bitl to amen.d. tlrc
Constitution may be antended by tlrc House), the Speaker guided that
amendments should not be proposed on a Bill to amend the Constitution
unless there is something extraordinary in the proposed Bill that would
require appli cati on o f extraordinary m easures ;
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(b) In view of the Speaker's ruling, the committee did not adopt any of the

amendments proposed by the public;

(c) Kenyans who appeared before the Committee to present their views

overwhelmingly supported the amendments;

(d) There is consistent jurisprudence on the matter of implementation of the

gender principle, meaning that the National Assembly is compelled by law

to enact the necessary legislation. Failure by the National Assembly to pass

the Constitution of Kenya (Amendment) Bill means that the likelihood of
dissolution of Parliament as provided under Article 261 (6) e Q) is real.

The judgments of the Supreme Court in 2012,the High Court in 2015 and

2Ol7 as well as the advisory by the National Gender and Equality
Commission, all issued against the House, point to the gravity of the

matter.

4.3 GENERAL RECOMMENDATION

The Committee recommends that the proposed amendments in the Bill be

agreed to without amendments.

DISSENTING OPINION

The Hon. Peter Opondo Kaluma, M.P. registered his dissenting opinion on the

amendments on the following grounds -

a) Article 27 (S) of the Constitution requires the State to take legislative

measures to ensure the implementation of the principle that no more than

two-thirds of the members of elective bodies shall be of the same gender.

The import of this requirement is that Parliament should enact legislation to

implement the principle and not to amend the Constitution.

b) The Bill proposes realization of the two-thirds gender principal by way of
nomination rvhich is not democratic.

SIGNED.....

HON. WILLIAM CHEPTUMO, M.P.
Chairperson, Departmental Committee on Justice and Legal Affairs

..this. {.ff-o"y or. . ]"X#"
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ANNEXTIRE, 1

(Minutes of Comrnittee sittings)



MINUTES OF TTIE -TTIIRD SITTING OF THE DEP AI, COMMITTEE
ON JUSTICE AND L AI, AF'F'AIRS HELD ON TIIESDAY. TTHAUGI IIST - 2018 T10A 00

A.M. IN THE CO ROOM ON I OTH F'LOOR. HARAMBEE co-oPE,RATTVE

PLAZA

PRXSENT

1. FIon
2. Hon
3. Hon
4. Hon
5. FIon
6. Hon
1. Hon
8. Hon
9. Hon
10. Hon

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P
John Olago Aluoch, M.P.
Ben Momanyi, MP.
Peter O. Kaluma, M.P.
Beatrice Adagala, M.P
Jennifer Shamalla, M.P.
Anthony G. Kiai, M.P.
George G. Murugara, M.P
Adan Haji Yussuf, M.P.

Chairperson
Vice Chairperson

ABSENT WITH APOLOGIES

1. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
8. Hon
9. Hon

William K. Mrvamkale, M.P.
Charles Gimose, M.P.
Johana Ng'eno, M.P.
Zuleikha Hassan, M.P.
Japheth Mutai, M.P.
Gladys Boss Shollei, CBS, M.P
Roselinda Soipan Tuya, M.P.
John M. Wambugu, M.P.
John Kiarie Waweru, M.P.

IN ATTENDANCE

COMMITTEE SECRETARJAT

Ms. Naserian Lotuai
Ms. Doreen Karani
Ms. Fiona Musili

Third Clerk Assistant
Legal Counsel II
Research Officer iII

MIN No. 222 /2018:- PRELIMINARIES

The Chairperson called the meeting to order at 10:23 a.m. which was followed by a word of prayer

from himself.

MIN No. 22312018:- CONFIRMATION OF MINUTES

I



a) Minutes of the 35th sitting held on 2d May,2018 at 1i.00 a.m. were confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon. George

Murugara, M.P. and seconded by Hon. John Olago Aluoch, M.P.

b) Minutes of the 36s sitting held on 3'd May, 2018 at 10.00 a.m. were confirmed as true record

of proceedings and signed by the Chairperson after being proposed by Hon. Anthony Kiai,

M.P. and seconded by Hon. Jennifer Shamalla" M.P.

c) Minutes of the 38s sitting held on l6h May, 2018 a|10.00 a.m. were confirmed as true record

of proceedings and signed by the Chairperson after being proposed by Hon. George

Murugara, M.P. and seconded Hon. Anthony Githiaki Kiai,It4.P.

d) Minutes of the 39n sitting held on Thursday, 16'h May, 2018 a12.30 p.m. were confirmed
as true record of proceedings and signed by the Chairperson after being proposed by Hon.

John Olago Aluoch, M.P. and seconded by Hon. Anthony Kiai, M.P.

e) Minutes of the 40th sitting held on 17m May,2018 at 11.00 a.m. rvere confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon. George

Murugara, M.P. and seconded by Hon. John Olago Aluoch, MP.

0 Minutes of the 41't sitting held on l8'h May at 10.00 a.m. were confirmed as true record of
proceedings and signed by the Chairperson after being proposed by Hon. John Olago

Aluoch, M.P. and seconded by Hon. Anthony Kiai, M.P.

g) Minutes of the 42nd sitting held on 18n May a|2.00 p.m. were confirmed as true record of
proceedings and signed by the Chairperson after being proposed by Hon. Anthony Kiai,
M.P. and seconded by Hon. John Olago Aluoch,Ir4.P.

h) Minutes of the 43'd sitting held on 19fr May,2018 at 10.00 a.m. were confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon.

Anthony Kiai, M.P. and seconded by Hon. John Olago Aluoch, M.P.

i) Minutes of the 45n sitting held on 19th May, 2018 at 2.00 p.m. were confirmed as true

record of the proceedings and signed by the Chairperson after being proposed by Hon.

Jennifer Shamalla, MP and seconded by Hon. Peter Kaluma, M.P.

j) Minutes of the 46th sitting held on 56 June,2018 at 10.00 a.m. were confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon. Jeniffer
Shamalla, M.P. and seconded by Hon. George Murugara" M.P.

k) Minutes of the 47s sitting held on 6ft June,2018 at 11.00 a.m. were confirmed as true

record of the proceedings and signed by the Chairperson after being proposed by Hon. John

Olago Aluoch, M.P. and seconded by Hon. Jennifer Shamalla, M.P.

2



l) lr{inutes of the 48fi sitting held on 7th June, 201 8 at noon were confirmed as true record of
proceedings and signed by the Chairperson after being proposed by Hon. Anthony Kiai,

Ir{.P. and seconded by Hon. Jennifer Shamalla, M.P.

m) N{inutes of the 49th sitting held on 13ft June, 2018 at I 1.30 a.m. were confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon. Jennifer

Shamalla, M.P. and seconded by Hon. George Murugara, M.P.

n) Nlinutes of the 506 sitting held on l4s June, 2018 al11.00 a.m. were confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon. Jennifer

Shamalla, M.P. and seconded by Hon' George Murugara, M.P.

o) Minutes of the 5l't sitting held on 14th June at 3.00 p.m. were confirmed as true record of
proceedings and signed by the Chairperson after being proposed by Hon. George

Murugara, M.P. and seconded by Hon. Jennifer Shamalla, M.P.

p) Minutes of the 52nd sitting held on 19ft June,20l8 at 11.00 a.m. were confirmed as true

re.cord of proceedings and signed by the Chairperson after being proposed by Hon. John

Olago Aluoch, M.P. and seconded by Hon. Anthony Kiai, M.P.

q) Minutes of the 53'd sitting held on 21't June,20l8 at 3.30 p.m. were confirmed as true

record of proceedings and signed by the Chairperson after being proposed by Hon- John

Olago Aluoch, M.P. and seconded by Hon- Jennifer Shamalla" M'P.

MIN No. 12018:- MATTERS ARISING

Under Minutes of the 52nd sitting that took place on 14n June 2018, it was noted that Hon. Jennifer

Shamalla, M.P. was recorded as being absent instead of present.

MIN No. 22512018:- CONSTDERATION AND ADOPTION OF REPORT ON TIIE
CONS ON OF KENYA (AME,NDMENN TN 2) BTI,I,.

2018. TNATIONAL ASSEMBLY BILLS NO. 5)

The Committee considered and adopted its report on the Constitution of Kenya (Amendment) (No.

2) Bill,2018 (l.iational Assembly Bills No. 5) seeking to change the general election date from

second Tuesday of August to third Monday of December in every year of election. Hon. Peter

Kaluma M.P. registered his dissenting opinion on the report on the following grounds-

(a) The date of the general elections was changed from December to August follou'ing extensive

public participaiion and consultation leading up to the promulgation of the Constitution of
Kenya in the year 2010;

(b) The memorandum of objects and reasons in the Bill evinces no good reasons to revert the date

of general elections to December;



(c) The amendments have the effect of altering the term of office of the President and pursuant to
Article 255 of the Constitution of Kenya, the Bill should be subjected to a popular referendum
prior to adoption by the House;

(d) Kenyans should vote for leaders in areas they reside full time or better part of their time as

opposed to voting in areas where they are on holiday in December;

(e) The Presidential election process including petition challenging results should be concluded in
the year the general elections are held to avoid a situation u,here two (2) years are affected by
the elections.

I\{IN No. 22612018:- CONSIDERATION AND ADOPTION OF REPORT ON THE
CONSTITUTION OF KENYA (AMENDMENT) BILL
NATIONAL ASSEMBLY BILLS No. 4)

The Committee considered and adopted its report on the Constitution of Kenya (Amendment) Bill,
2018 Q.jational Assembly Bill No. 4). Hon. Peter Kaluma M.P. registered a dissenting vierv to the
report on the following grounds-

a) Article 27(8) of the Constitution requires the State to take legislative measures to ensure the
implementation of the principle that no more than two-thirds of the members of elective
positions shall be of the same gender. The import of this requirement is that Parliament should
enact legislation to implement the principle and not by way of amendment to the Constitution.

b) The Bill proposes realization of the two-thirds gender principle by way of nomination which
is not democratic.

MIN No. 227 /2018:- ANY OTHER BUSINESS

The Committee considered a request from Hon. Dennitali Ghati, HSC, M.P. to appear before it to
make representations on clause 3(a) of the Constitution of Kenya (Amendment) Bill Qllo.2), 2018

Q.{ational Assembly BillsNo. 4) and resolved that she appears on Thursday, g&August 2018 at
10.00 a.m.

MIN No. 228/2018:- A-DJOURNMENT

There being no other business to transact, the Chairperson adjoumed the meeting at 1 1.30 pm.

Signed
Chairperson

A

Date. itf-. DB. EtE
'""1"



ANNEXTIRE 2

(Members signed report adoption list)



KENYA NATIONAL ASSEMB LY

DEPARTMENTAL COMIITTEE ON JUSTICE AND LEGAL AFFAIRS

ATTENDANCE REGISTER FOR MEMBERS

DATE t\ Au
.1u.1 Q ol a. TIME IC {oc^

+

VENUE.. I
J.D t !.*..* b, ,

NAME

Hon. William Cheptumo, M.P. - Chairperson

Hon" Alice Wahome, MP. - Vice Chairperson

Hon. John Olago Aluoch, MP.

I-lon. Ben Momanyi,MP.

Hon. Mwamkale William Kamoti, MP

Hon. Charles Cimose, MP.

NO.

3

4.

SIGNATURE

I

a,
L ldo'It,.*--^^*

5

5

7

Hon. Roselinda Soipan Tuya. MP

3 Hon. Zuleikha Hassan, MP



9 Hon. Johana Ngeno Kipyegon, MP

10. Hon. Peter Opondo Kaluma, MP

11.

12.

13.

14. Hon. Japheth Kiplangat Mutai, MP.

15.

16. Hon. Jennifer Shamalla, MP

17.

18.

19.

EMBA, AClArb

i'n

[a"'
GEORGE GAZ

i)"t----;t'

Hon. John Kiarie Waweru, MP.

ta\

Hon. Ceorge Citonga Murugara, MP

Hon. Adan Haji Yussuf, MP.

v.n'4

Hon. Anthony Cithiaka Kiai, MP.

t'.li;1 ,i!)(,,ii\c
{ .-^
!
I\ '.1

RI.Hon. Beatrice Adagala. MP.

Hon. John Munene Wambugu, MP-

Hon. Boss Shollei, CBS, MP.

For: CLERK OFTH E NATIONAL ASSEMBLY
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