EXPLANATORY MEMORANDUM TO THE RETIREMENT BENEFITS
(FORMS AND FEES) (AMENDMENT) REGULATIONS, 2020

LEGAL NOTICE NO. 115

(partb onys | PART I
Nam?‘k ‘:BET_:_;thew f""Sf)ﬁ'tvﬁ‘t'ory The Retirement Benefits (Forms And Fees)
Instrument: (Amendment) Regulations, 2020
Name of the Parent Act: The Retirement Benefits Act (No. 3 of 1997)
Enacted Pursuant to: Section 55 of the Retirement Benefits Act
Name of the The National Treasury and Planning
Ministry/Department:
Gazetted on: 17" July, 2020

PART 11

1. Purpose of the Statutory Instrument

The current classification of Exchange Traded Funds (ETFs) fails to
capture the fact that unlike equities where price discovery is a function of
supply and demand, an ETF’s net asset value is determined by the
underlying valuation of collection of securities in the portfolio. Globally
there are various types of EFT’s based on the underlying basket of
securities which include equities, bonds, currencies or commodities and
this has the benefit of giving investors exposure to a diversified pool of
securities.

In addition, while ETFs can be purchased by retail investors, the liquidity
of ETF’s is to a large extent dependent on institutional investors such as
asset managers.



The proposed amendment is to reclassify ETFs in the RBA Investment
guidelines based on the underlying asset. The Table G contain various
asset classes which could all form part of a basket of securities for an ETF.

For example, where the underlying asset is government securities, the ETF
will be classified under government securities under the RBA investment
Regulations and will be eligible for 30% allocation in Table G.

The Form R3 has been included in the Regulation for sponsors of
Umbrella Schemes to use in submitting quarterly returns to the regulators
as per the mandate given on safeguarding the members of retirement
benefits schemes.

2. Legislative Context

The Regulations are made in line with section 55 of the Retirement
Benefits Act that empowers the Cabinet Secretary to develop regulations
for the better carrying out of the provisions of the Act.

The Regulations has set out the proposed changes to be considered for
publishing that will be used for supervision of retirement benefits schemes.

3. Policy Background

The current classification of Exchange Traded Funds (ETFs) fails to
capture the fact that unlike equities where price discovery is a function of
supply and demand, an ETF’s net asset value is determined by the
underlying valuation of collection of securities in the portfolio. Globally
there are various types of EFT’s based on the underlying basket of
securities which include equities, bonds, currencies or commodities and
this has the benefit of giving investors exposure to a diversified pool of
securities.

In addition, while ETFs can be purchased by retail investors, the liquidity
of ETF’s is to a large extent dependent on institutional investors such as
asset managers.



The proposed amendment is to reclassify ETFs in the RBA Investment
guidelines based on the underlying asset. The Table G contain various
asset classes which could all form part of a basket of securities for an ETF.

For example, where the underlying asset is government securities, the ETF
will be classified under government securities under the RBA investment
Regulations and will be eligible for 30% allocation in Table G.

4. Public Participation

Public consultation and stakeholder engagement on the Retirement
Benefits (Forms and Fees) (Amendment) Regulations, 2020 was carried
out in various select counties through workshops and stakeholder sessions
before the Regulations were finalized. The commonest revived from the
stakeholder were incorporate to the extent possible.

Particularly there were workshops held in the following dates in the
following towns:

TOWN VENUE DATE
Nairobi Sarova Panafric 24th & 25th
February, 2020
Mombasa Mombasa Beach 27th & 28th
Hotel February, 2020
Machakos Machakos University | 27th & 28th February
2020
Nyeri The White Rhino 2nd & 3rd March
Hotel 2020
Meru Meru Slopes Hotel 4th & 5th March
2020
Nakuru Eagle Palace Hotel 2nd & 3rd March
2020




Kakamega Kakamega Golf 2nd & 3rd March
Hotel 2020
Eldoret Poa Place Hotel 5th & 6th March
2020
Kisii Ufanisi Resorts 27th & 28th February
Limited 2020
Kisumu Kisumu Hotel — 4th & 5th March
Maseno University 2020

5. Consultation Outcome

To ensure that persons likely to be affected by the Retirement Benefits
(Forms and Fees) (Amendment) Regulations, 2020 have an adequate
opportunity to comment on its proposed content, through a notification by
advertisement, members of the public were invited to tender written
memoranda.

There was no objection on the proposed regulations during the public
participation forums held.

6. Impact
6.1The Impact on Fundamental Rights and Freedom

The Regulations shall promote the fundamental rights of protection of
right to property by giving retirement benefits schemes more investment
options to choose from. The Regulations do not limit or infringe upon any
right or fundamental freedom under the Bill of Rights. It ensures an equal
playing field for the market players who wish to play/participate in the
investment of retirement benefit schemes funds and safeguarding the right
to property of employees who are members of these schemes.

6.2The impact on the Private Sector

The Regulations promote efficiency and confidence in the investment of
retirement benefit schemes funds by fund managers.



6.3The impact on the Public Sector

The Regulations is geared towards providing a holistic framework for the
investment of retirement benefits funds. The forms for the Umbrella
Schemes would give confidence for establishment, supervision and
management of umbrella retirement benefit schemes.

7. Monitoring and review

The National Treasury and Planning and the Retirement Benefits
Authority will be responsible for monitoring and review of the
implementation of the regulations in the sector by the applicable
retirement benefit schemes.

8. Contact

Cabinet Secretary for the National Treasury and Planning

The National Treasury and Planning
29" July, 2020
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