
I
:..""

T l-rE

AN MY OF
a

Ll tlEAll'.',

^CC.llr.
........--:,. . .:

.EB lrlctl

rrl'

(,

Qnp.urtro*
IN THE

t

I

ICIARY.

The Report of the Integrity and
Anti-Corruption Committee of the

Judiciary

rlE

^r'.,\.
; JI.I3

i

I

-



TABLE OFCOI{T'ENTS

CIIAPTER TITLE

ktter of Transmittal

Acknowledgments

ONE Lntroduction

TWO The naflrre and forms of
com:ption in the Judiciary.

TIIREE The Causes of Corruption in
The Judiciary.

FOUR Thc Magnitude and t evel of
Comrption in rhe Judiciary.

FIVE The lmpact of Corruption on the
Performance of the Judiciary.

Identification of corrupt members
of the Judiciary and recommended
action against them.

SIX

PAGE N,l

V-YI

v[-vIU

1-;l

5.11.

i2-29

30-34

35-44

45-47

48-71

SEVEN Srrategies for the deiection and
prevention of Comrition.

EIGIIT Other matters. 72 -76



The Hon. Mr. Justice Johnson Evans Gicheru,
The ChiefJustice of the Republic ofKenya,
Chief Justice's Chambers,.
PO. Box 30041,
NAIROBI,

RE: LETTER oF TRANSMITTAL

We the undersigaed having been appointed by your Lordship to
investigate alleged comrption ald unetft"af pocti"es in tl.-fe'nia
Jud-rciary pursuant to the Terms ofReference set out in this Report,
have the singular honour and pleasure to submit to you this Report.

SIGNED:

The Hon. Mr. Justice Aaron Gitonga Ringera
CII,{IR]!L,\\

The Hon. Mr. Justice J.!t. Onyango Otieno
}1ET1BIR

8fi,1 51.1

Ll B R,trRY

(v)



r Honour Mrs. Wanjiru Karanja
}IE}IAER

:Ionour LIrs. Nlargaret W. Muigai
SECRETARY

ACIr\--O\}'LEDG}IEN'TS

We would like to express ourmost sincere gratitude to His Lordship
The Chief Justice for bo& the material and moral support he extended
to our Committee from its inception upto the successful compilation
and publishing of this report.

We also extend our gatitude to the Regisnar of the High Court of
Kenya and the Chief Court Administrator for their invaluable support
and assistance towards facilitatirg the Committee's operations.

It is not possible to thank each ald every individual who in one way
or alother asiisted this Committee in its work However we silgle out
for mention the following people:-

The Minister.of Justice and Constitutional Affairs, Hon, Ktaitu
Munmg, Permanent Secretary, Office of the President in charge of Ethics
and Govemance, Mr. John Githongo, the Honourable Judges, Magishates
and other Judicial Officers and Paralegal Staff who made orai
presentations, presented written memoranda and extended their
hospitality to the Committee; the Permanent Secretary, Office of the
President Departrnent of Defence, ffi. $ammy Kyungu; the Kenya
Airforce Base Commander, Eastleigh, Colonel J.N. Waweru; and the
Airforce Crew for the flights to North Eastern hovince during the
Committee's scheduled visis; the }tonncial and DistrictAdminishation
more particularly the Distict Commissioner, Marsabil M. Katee; the
District Com$issioner, Moyale, Mr. Joqh'raK. Chepchieng; the Disfict
Officer, Moyale, Mr. J. M. Mutula and the District Cornmissioner,
Ma:rder4 N{r. Lenayapa for transport, secudty aild hospitatity dufug
our visit; Transparency Intemational Kenya Chapter, the Law Society

(vi)

(vi0



of Kenya and indiridual members of the Bar for their invaluable

contributions to the Committee; all the Mayors and Towa Clerks of
Councils where the Comminee held hearings tlroughout the Republic;

the Police Departrnent for affording us necessary security and the Prisons

Department lor readily availing both prisoners and remandees for

intewiews; our members of stail Mr. Jackson M Ngil4 Nlr' Daniel

Ngumbi, Ms. Joyce M. Itotia" Ir4rs Angeline A Mwakuwa, YI [iT'
Ngang4 Monis Boudora, Simon Gatua, John Ndungu and Ms Mary

Wlnllt* W-yugt *ho worked overtime to ensure smooth running of

the Committee's operations.

Last but not least, rve thank all those who in their individual or

reDresentative capacitics made oral presentations and submrned their

-"-orunda to the Committee. Tlosb numerous conrributions form the

basis of the followi-ng rePort

LTLq.T I LI( \JITT)

1:1:2 There have been widespread and persistent allegations of

comrption in the Judiciary over the last couple ofyears lndeed

the survey by TransParetrcy lntemational (Kenya) T'I (K),

ranked the Judiciary sixth among the most corrupt Public'
institutions in Kenya il the year 2001. The position howevc i
aipears to have imProved in the year 2002. It was then ranke'

eleventh. The statistics for the year 2003, had not beeE

published by the time of writhg this report. Being cognizant ol
ihat perception and being ofthe conviction that it is anomalous

. that the institution charged with the ultimate maDdate to combat

corruption is itself discredited by internal cases ofthe vice and

being detemdned lo wipe out the vice, the ChiefJustice did on

19.3.03 appoint this Comminee to specifically address the

phenomenon.

1:2:0 TER\IS OF REFERENCE

1:2: I The Committee's terms o[ Reference were to:
(i) investigate and report on the magnitude of

cormption in the JudiciarY;
' (ii) id€ntify the nature, forms aDd causes of

a,iii)

1,1:0 IMBQD.UCTIQN

1:1:1 Establishment of the Committee



7:2:2

corruption;
(iii) Iind out the level ofbribery in monetary

terms;
(iv) report on the impact of corruption on the

performauce oI the Judiciary:
(v) identify corrupt members ofthe Judiciary

and recommend. disciplinary or other
measures agaitrst themi

(vi) recommend strategies for the detection
and prevention of corruption in the
.Iudiciary; and

(vii) address any other related matters.

The Commitlee was required to report fro.m time to time and to
submit it's final report not later than 3Os September,2003.

1:3:0 METHOD OF II'ORK

l:3: I The Committee commenced it,s work irnmediatelv on its
appoiDhent. [t set out to make t]e necessary adminisrradve
arrangements for the discharge of its mandate. Those
anangements were finalized on 66 April and on the 76.April,
the Committee held a press Conference to launch its activities.
An app_eal was made to all Kelyans to lake advantage of the
work ofthe Committee to rid themselves of the yokeifjudicial
comrption and unethical practices. We appealid for written
memoranda, dossiers otr corupt dehlings, the naming ofnames
with sufEcient details aDd representations from the Kenvan
public.

also to protect members of the Judiciary from public ridicule

on the basis of allegations whose credibility has notbeen

assessed, the Committee decided to h;ld all its hearings in

Camera.

The Committee established its headquarters in the Chief

Justice's Boardroom at the Milimani Commercial Court. The

Committee also decided that in order to allow as many people

as possible to access it, the Committee would visit all Judicial

"districs" in the country to receivg memoranda,

representations, evidence and submissions. Detailed schedules

of visits rvere advertised in the priot and electronic media.

The Committee conducted is hearings in Nairobi between 8t
April, 2003 and 28t April, 2003 and again between.25'h and

29eAugust,2003. The other Provincial visits were as follows-

. (D Western ProYinc€ .

5s May, 2003 - 12s MaY, 2003.
(ii) NyaMa Provioce

. 14'h May, 2003 - 286 MaY, 2003
(iii) Rift-ValleyProvince

(iv) CeDtral Proviflce
30r'June, 2003 - 116 JulY, 2003.

(v) Eastern Province
146 July, 2003 - 306 July, 2003

(vi) North Eastem.Provinqe '

4't August, 2003 - 7t August, 2003

(vii) Coast Province
14't August, 2003 - 21" August, 2003

The ouly advertised hearing not conducted was at Lamu

and that was due to courmunication diffrculties. Howevpr,

we were able to receive memoranda and a PreseDtation ftom

lamu in Nairobi on 29t August, 2003.
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1:3:3

l:3:4

l:3:2 In order to allow individuals with information or complaints
againstmernbers of the Judiciary to present the same freely
and without inhibition and also in order to protect such persohs
against possible intimj,iation or reprisals and further inorrier
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1:3:5 Durirg those hearings, the Committee received written
memoranda and beard oral representations and submiSsions
from a wide cross section of persons including ordinary persons,
business people, the clergy, advocates of the High Court, remand
and convicted prisoners, Non Govemmental Organizations as
rvell as Judicial officers and other public sewants touching on
all levels of the Judiciary includirg the Court ofAppeal, the
High CourtofKenya, the Magistrates Courts, the Kadhi,s Court,
the Paralegal Staff and the administrative branch of tbe
Judiciary. All in all we heard representations ftom 925 persons
and received hundreds of written memoranda.

1:3:6 Having carefully considered the memoranda and the oral as
well as the documcntary evidencc fumished to us, we have the
solimn and pleasurable dut_v to present the report that follows.

1:3:7 We haye eyery confidence that iftheLtneasures ofdiscipline,
policy, admiuistratioo; and systems reform we have
proposed in this report are adopted and implemelted, the
Kenyao Judiciary r.vill be largely, ifnot etrtirely, corruption
free and will assume its rightful place in the ranla of
esteemed Judiciarieswhich are.frre, competent, disciplined
andimpartial arbiters ofjusticiable conllicts between the
state and the individual as well as between the individuals
themselves. It will be the hope for the aggrieved, a bulwark
for iodividual liberties and freedoms. a champiou for the
rule gf law and thc despair and dread of the corn-rpt and
other larv hreakers.

CTI.{PTER T1VO

2:1:1 Definition o f Corruption

2:l:2 There is no universally accepted defijln of corruprion. To
many religious believers, all sin is corruption. To moral purists,
all moral decadence is corruption. To most cirizen5, bribery is
the epitome ofcorruprion. In the perception ofthe World Bank,
conuption is the abuse of public office for private gain. In the
field we also received one or two interesting definitions of
corruption. The first one was that:

"Corruption is Monopoly plus DiScretion minus
Accountability minus Transparency in ruuning
tlre affairs of the govemment and state powei
and/or in maniging the resources ofa country,,.

The second one was that:
"Corruption is where people with autborily or
power are willing to act dishonestly or ill€gally
in return for money or personal gain,'.

And there are people who hold that any maladministration or
mismanagement of resourceg is comr6Jtion. The Concise O.. .. :d
Dlcuonary detrnes corruption as:

"moral detedgration, especially widespread [or],
use of com.rpt practices' especially bribery o;
fraud".

)

2:1:0 ON
,IN THE.IUDICI.A,RY
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:3 In the realm of written law, we find the Anti-Com.rption and
Economic Crimes Act, No.3 of 2003, in Section 2 thereof
defining corruption to mean

(a) an offence under any of the provisions of
Sections 39 to 44,46 and 4?, [Those sections

deal with lhe offences ofbribing agents, secret

inducements for advice, deceiving principals,
conllict of interest, improper benefits to
trustees for appointments, bid rigging, abusb
ofoffice, and dealing with suspect property];

(b) bribery;
(c) fraud;
(d) embezztement or misappropriation of public

funds;
(e) abuse of office;
(0 breach of trust; or
(g) an offence involving dishonesty -

(i) in connection with atry tax, rate or
impost levied uader any Act; or

(ii) under any law relating to the electioDs
ofpenons to public office.

:4 The Committee is of the view that all the above things are
speci€s ofcorruptioo. For the purpose ofthis report, we
takejudicial corruption to mean abuse ofoflice for the gain
of selI or another, bribery, fraud, embezzlement or
misappropriation ofpublic funds and breach ofthe oath of
office and trust.

:l Cormption is an evil without mitigation. II undernines
institutional delivery of services to the people of Kenya and

contributes in no small measure to the country's economrc
decline and consequent poverty. Corruption undermi.nes thc

rule of law and the administation ofjustice; it is completely
subversive of ciur electoral syslem and participatory democra.l;
it has undermined foreign and local investors confidence rn

our country; it is largely responsible for our dilapidated
inftastructure; it has in lhe recent past stood between us, :s a

country, and good donor relations and, ofcourse, it has

undermined the moral fabric of our society.

For all those ieasons, ifthere is one fight all Kenyans including
the Judiciary sbould engage in, it is the fight against corruption.
And yet, needless to state, a Judiciary which is itself infested
with the virus of corruption caDnot be expected to fight the
same virus in its own ranls or in otlers. The vice of comrption
in the Judiciary rnust therefore bo addressed fairly ald squarely
with the rigour it merits.

2:!:l The phenomenon of comrption in any institution is eith'er
perceived or actual. In the Judiciary perceived comrption is a

state of affain where a person feels some corruption has taken
place because of a misplaced or lost file; in a situation where a
hearing has taken place in chambers; *'here there is delay in
the trial, ruling or judgment;where there is a misunderstanding
ofthe ruli:s or the legalprocess;or existence of"pofiin" litiga s
and/or self appointed brokers *ilhin the court corridors and
precincts; and the very nature of the work in that there In -;t be
losers aad winners. Actual corruption on the other hanri

comprehends the occunence of the ach or omissions hekin
before defincd as comrption. Itr this report )\,e shall add.'ss
the phenomenon of actual comjption. '

).1. )

1
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There are two kinds of actual coruption: the pEtty or survival
corruption practised by lowly paid employees to supplement
theiremoluments and the grand corruption practised by well
paid employees in the public and private sectors ir an endeavour
to satiate their geed. Both kinds of actual corruption plague
the Kenyan Judiciary.

3:3 At the risk of simplification, ond may in mathematical languagc
express corruption as the function of eithbr need or greed plus
opportunity. As regards opportunity, it would ,pp""i thut-
opportunities for corruption are more prevaleot in an
environinent <ifbad governance. In this context bad govemance
refers to a situation where there is a dishonest ard/o;
incompetent leadership coupled with an institutional
framework which is thc antithesis of accountability and
transparency in the management ofpublic affairs and resources
and where the rule of law is weak and there is impunity for
some offenders.

well enough for them to shun corrupt persons and stigmatize
wealth acquired comrptly. The second front in the anti-
comrptiou campaign should aim at eliminaring or minimizing
the opportunities for corruption by raising the level of
good govemance in the institution by improving managcmeot
and creating a sound institutional framework. We shall address
in detail the measures requted to be taken on both ftonts of the
anti-corruption campaign in the Judiciary ir Chapter Seven of
this report.

1,a

1:,1

2:4:7

2::l:0 RNIS OF CORR UPTION IN THE
DIC

From the representations made to the Committee, comrption
in the Judiciary takes one or more of thb following 6rms:-

(i) bribery;
(ii) fraud;
(ii) abuse of office; and
(iv) receipt of favour without consideration.

Bribery is effected in cash or kind. Briberv in kind ta-kes the
form of-

(i) gifts ofland, fish, goars and orher li.iestock;
(ii) the sufply of building materials;
(iii) supply of tuel;
(iv) harambee contributions;
(v) persunal entenainment and bospitality; and
(vi) sexualfavours

From the evidence gathered the most widespread form of bn-bery
is in the form of cash and the least prevalent is the grant of
sexual favours.

The above perception of the matter points to fwo major fronts
in the fight against corruption. In the first front, the iampaign
should address the needs of the lowly paid by paying them it
Ieast a living wage and deal with the greed of ihe well to do.
As regards greed,.we venture to suggest that although human
grerd cannot completely be eradicated, it may be dampened
ald kept in 

-check 
by the adoption of various irrppressive

meaSures ofa legal and administrative nature which ensure
that corruption does not pay. Economists woull call that
increasing the opportunity cost or minimizing the incentives.
I-awyels refer to it as eliminatiotr of impunity. The medicine
for this malady is the taking of strong disciplinary and/or
criminal process saacrions regularly and wiihout ixception. In
addition the public should be sensiiized to the effects of
corruption on their everyday lives and on the economy generally

8

2:4:3 Fraud as a form of comrption takes the form of -(i) non accounting of money received from
9



,,n l].jl:n^,Xl,j;,,"" "f 
official receiPts so that the

'"' 
^*ornt 

rho-n on the duplicate receiPts kept

by the court is less thanwhat was actually paid

aid is renected in the payee's original receipts;

(iii) theft of exhibits and Government stores such

as furniture; and

(iv) oretended ielease of an accused person on

' ' Lsh uait which is paid whereas the record

discloses no such payment and that the release '

was on free bond'

Abuse of Judicial office takes the form of -
' '---1ij 

arr*ing of pleadings by judicial officers at a

fee or gratis;

1i1 t""J"t'i,e r"eal advice on actual or intenried

litiga on;
(iii) maiipulation and docto'ring of the record of-
'"'' luiaJn." 

^na 
proceedings and of the dates of

deliverY of iudgments and rulings;

(iv; acquiting an interest in the subiect matter of

litigation

(a) [:nd; or

Ei a percentage of the damages awarded

. in tort or contract;
(v\ emDlovment o[ relatives and friends;

iuil ruuotiiittn ortome litigants' accr:sed persons

or advocates;
(vii) unmeritorious recn:itrnent and promonons;-

iriiil i"i*.' ".glect 
or indeed refusal by Judicial

' ' 
Officeis to-pay for goods sold and delivered

o, fo, serviiei 
'endered 

at their requesl and

,,. a. \

(viii) purchases ofbouded goods at less than their

noarket value;
(Lr) conduct of business wilhout the necessary

licence (s);

(x) use ofprison labour for private purposes;and

(xi) receipt of per diem palment for official duty

which is not Peformed.

Receiving a favour without consideration takes the form of -
(i) tee transPort;
(ii) free entertainment and hospitality;
(iii) employment of relatives and friends ofjudicial

officers;
(iv) gifts, and

(i) sexual favours.
2:1:1

lll l!.

11ts RAFY

instance;

10
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CHAPTERTHREE

]:1 THE CAUSES OF CORRU PTION IN THE
.II

lrlr2 In this Chapter, we consider t}re Causes of comrption in the
Judiciary ftom the perspectivo of those who made
representations to us: we endeavour to rank them accordilg to
the number of times they were canvassed; we analyse them
and express our own views thereon, and we make some
concluding remarks.

':2:l On the preponderance of the representations made to us, the
Causes of Comrprion in the Judiciary were identified and ranked
as follows in descending order -(D Poor terms and <i:nditions of service;

(iD Bad deployment atrd transfer policy and
pmctice;

(iiD Delays in the hearing and/or determination of
cases;

(iv) Noo meritocratic recruitment and promotion
' 
Practices;

(v) Human greed;
(vi) Ignorance by members of the public about

their legal rights and eutitlements, procedures
and processes of the Court and about the law
generally;

(vii) The.existence of wide discretioh on the part
of the Judicial Office$ ir both Civil and
Criminal mattem;

(viii) The existence of a culture of comrption i_u the
Society at Iarge;

(ix) Excessive workload on Judicial Officers due
to insufficient personnel and inadequate and/
or antiquated equipment;

(x) Inadequate or non existent supervision of
Judicial Officers and Staff;

(xi) Inaction or ineffective aaion agaiast identified
corrupt officeE;

(xii) Protection .rf comrpt officers by their
Superiors;

(xiii) Loss or misplacemenr of coun fiies;
(xiv) Interference by the executive branch of

Govemment;
(xv) Retention in Service ofJudicial Ofiicers afrer

attaining compulsory rettement age;
(xvi) Cciniict of interest on lhe part of Judicial

Officers;
(xvii) The legal system's inhercnt delays;
(xviii) Existence of some procedural rules and

regulations which allow coguption,
(xix) bck of sensitization of Magistrdtes on

com:ption issues; and'
(rx) Non availability or inaccessibility of Judicial

sirvices.
(xxi) Existing phobia for courts among common

people.
(xxii) Poor conditions in prisons aDd remands

13
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If there was any perceited Cause of ConuPtion which enjoyed

an affirmative consensus fromboth members of the public and

Judicial Officers, it \ras this one. W€ heard that thc salaries and

allowances paid to Magistrates and Paralegal Staff were

inildequate to enable them li!e according to their high status in.
society, We were also told that where Government housing
was nol provided, lhe house allowance paid to the officers was

inadequate to enable them lease accommodation commensurate

with their status. The Committee was also told that Iack of
either institutional transport for Magistrates oi adequate

allowances or loans to enable them purchase their own motor
vehicles exposed them to the temptations of accepting transport
from members ofthe public and other public servants. Concems
were also expressed regardidg the want ofany or any adequate

physical secuyity for Magistrates. We were told that such want
of security has occasionally forced some magistrates to accept

bribes offered with menaces.

3:3:2 The Committee concurs with the view that the aforesaid
poor terms and conditions of service are conducive to
corruption and nust be addressed as one of the strategies
of fighting against Judicial corruptioo. However, we are
nonetheless otthe persuasion that poorterms aDd conditions
of service are not in thems€lves a Cause of Corruption.
Examples abound of both lowly paid persons of
impeccable integrity and highly remunerated persons whose

second name is ('corruptioa". Indeed although the thrust
of representations before us was that Magistrates and
Paralegal Staff suffer the yoke of poor remuneration
compared to Judges, Chapter six ofthis report will show
that Judicial Corruption is not a preserve of Magistrates
and Paralegal Staff

We were informed throughout Kenya that the practice in the
Judiciary was largelv to recruit and deploy Paralegal Staff in
their home localities. We were informed tbat some joined
service and retired without ever having been tratrsfeffed.
Examples we re many of staff.who had stayed ih one station in
excess of ten, fiftee[ and eyeD twenty years. We were a.lso

informed that it was comnion for the Judiciary to recn:it intp
Magisterial Service practising advocates and post them to the
very towns and areas where they had beel practising law. T!,,..

Committee also r6ceived widespread submissions to the effefr
that there was a corruptioD problem emanatirlg from oveEtay
ofall cadre ofJudicial Officers in one station. The public vie,,
is that all thoie pmcticei resuted in judicial comrption.

3:J:4 lYe are in agreemeut with the public yiely that the aboyr
practices are coaducive to cornrption. They all result il
Judie ial Officers becoming iinduly familiar with actual ar.
prospective consumers ofiudicial selvices. Such over
familiarity is a fertile ground for corruption.

l,+

l5

3:3:0 ANALYSIS OFTHE CAUSES OF
CORRUPTION

3:3:1 Poor terms and Conditions of Seri'ice

3:3:3 Poor deplovment and transfer Policv and
Practices



3:3:5 Delavs in the hearrng and/or de terminaticn of
Cases of Chief Magistra,e whetr she had not even served the

mirimum period of tiree years contemplated by the Scheme ,.i.
Sewice in the previous rank. We were also toid that in recejlt
times, the Judiciary had allowed heads of stations to recruit
specified numbers of paralqgal Staff for their stations. That
direction had resulted in the recruitsnent ofrelatives and friends
and the outright purchase of positions in the Judicial Service.
As-a result of such practices, the Committee was informed, the
Jrdiciary-h-ad become ,.a family business,,. We were bformed
Inat rt rs d tcult to find a paralegal Officer who is Dot either a
Inend or a relative of a serving or retired Judrciaj Officer. Ina
numDer ot utstances, members of a nuclear famiJy worked
together in the same station. The Comminee wai iaformed
that those practices were a cause of cbmrption in the Judiciary.

We.concur with lhat view. Recruitment of Ofiicers on the
basisof a criteria other than one whi"U i, .rcl,rsi".iy o.
mainly merit and competence based is not only itselfa form
o-f corruption but the oftcers who are recruited thus are
themselves pmne to cormption. In aadiUon, the existence
of f-amily ties, cor.ruption networls and patrotrage i.u the
Judiciary as a resultof such recruitmeni and p6.otioo
llacices m.fes-t{re disciptine of staff"i.t .f fi t-pr..it..,.
I be rmpunity of the officers leads to unfettered
corruption.

3:3:6

3:3:7 Non-Merito cratic recru itmcnt and Promotions

The Committee rvas informed that the legal process was
replete with both deliberate and non deliberate delays in the
conclusion of hearirgs and the delivcry of rulings and
judgments. In the opinibn.of many interviervees, such delay
was a causc of corruption in thc Judicitry.

We agree with that vierv. We are of the yiely that delay,
whether deliberate or otherwise has the effect ofinducing
anxiety on the part of litigaDts and that such atrxietv Iead"s
them to make corrupt approflches to Judicial Officers.
Indeed deliberate delay is always a signal that somethiDg
is wanted. In the language of cortract la\ryyers it is an
invitation to treal

We heard'severally that the Judiciary was plagued with the
cancer of unmeritocmtic rdquitment and promotions. We
received representations that Judges were appointed and/or
promoted on the basis ofpoliticat and/or ethnic considerations
rather than competence and integrity. We were in-formed of
Judges who had been appointed to their offices while they had
either serious disciplinarv cases pending before the Advocates
DJsciplinary Committcc or they lrad actualiy been tound gr.rilty
ofand disciplined for serious offences. The Committee;lso
heard-rhar the Judiciary had a practice of promoting all cadre
of staffwithout advertising the existence ofvacanciis intemally
and/or extemllly aad without any interviews whatsoever.
Indeed one of our informaDts told us that she was surprised to
rcceive a letter containing a decision to promote her to the rank

16

3:3:8

-1:3:9 Human grced

The factor of human greed was often cited as a Cause of
Corruption in the Judiciary. We were totO ttrat greeJ on tire
part ofmembe$ ofthe public, the pros."u,oo 

"n'a 
tuOi.lui.,,

all combine to cause com:ption in the Judiciary.

3:3:10 The Commitree wholly agrecs with that view, Indeed,
17



we are of ti€ persuasion that greed is the predornilarit Cause

ofCorruption and that the other factors cited are in reality
either excuses, rationalizations, or opportunities and
loopholes which afford cormption a chance. Greed is innate
il humal beings. However, the density varies fmm
individual to individual. The propensity to indulge itr
cornrption is directly proportional to the greed density in
an individual. In the Judiciary, the greed of oftcers opens
them to temptation to indulge in corruption, the gre€d of
Pmsecutors and Adyocates makes them to broker corrupt
transactions b€tvee! themselyes and/or members of the
public on the one hand and Judicial Officers on the other
hand. ard greed oB the.part of litigants drives them to
corrupt Judicial Oflicers. Indeed the depressing reality of
the matter is that to the most greedy ofthe greedy no
amoutrt ofmoney is enoGgh, not eyen all the money in the
world.

3:3:Ll Iqlorance ofthe members ofthe public

It is a truism tlrat a majority ofpersons who deal with the Courts
as litigants, complainants or witrresses are ignorant of their
procedural and substantive tegal rights, entitiements and
ottgatioos or the coosequences of their acts oi omissions il
the eye oftbe law. They do not kro\+ of the free services liey
are entitled to and they do not knour what Judicial Officers and
Sta-ff are supposed to do or not to do. The Comminde was
informed that such ignolance was taken advantage ofby Judicia.l

Officers, Prosecutors, Paralegal Staff, and even Probation
Officers.

3:3: 12 We agrce that ignorance of members of the putrlic about
their legal rights. privileges, entitlement!, obligations, the
legal process and the .rubstantive law provides a fertile

I
ground for Judicial corruption. In their quest for help to
tread the legal path, the public eugages iu acts ofcorruption
lorowingly and sometimes unlmowiogly.

3:3:13 'fhe Existence of rvide discrttion in Civil and
Criminal matters

Judicial Officers have wide discretiou as regards the time t:.ken
to hear a case; adjoumment of cases; whether or not to grant
bail and on what terms and conditions; the severity ofsentence
in criminal cases; the time within which to deliver a judgnert
or ruling; the grant ofequitable retief;.the quatrtum ofdamages
in tort and contract; the allocation ofcases for hearing; and ihe
prioritization ofallocated cases The Committee heird that
this discretion was eithcr a qause ofor it contributed to Judicial
corruption.

3:3: l4 We do not agree that the existence ofJudicial discretion
is of itselfa cause ofor a contributor of corruption in the
Judiciary. We are, of the persuasion that it is the abuse of
discreiion which constitutes corruptiotr and that the
existence of the discretion provides an environment in
which corruption may thrive. In that connection, we recall
that oDe of the aphorisms is that corruption is monopoly
plus discr€tion minus accountability and transparency.
Giyen that the Judiciary has a monopoly of a very large
percentage of the capacit]*Dd authority for cotrflict
resolution, the existence of wide discretion on the par, rf
its oflicers canDot be ignored in any anatomy ofJudil.irr
corruption,
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3:15 The existence of a culture of corruptioh in
society

The Committee heard several represeDtations about the
comrplion of Kenyar society. We ,were told that conuption is
viewed as normal in society, that corrupt individuals are not
shunned and, that corruptly obtained wealth is not stigmatized.
On the contrary correct behaviour is seen as folly, the corrupt
are feted and esteemed, and comrptly acquired wealth is envied
and idolized. We were told that as a result of this climate,
advocates collude with Judicial officers and induce them
to be conupt and they plausibly misrepresent Judicial Offices
as corrupt and attribute adverse decisions.to corruption.
Prosecutors, too, we were informed, collude with magistrates
for corrupt purposes and drat occas{onally, they withhold vital
evidence. Their oventay in stations was condemned in round
terms. We were also told that th€ Pamlegal Staffdo manage to
plausibly misrepresent Judicial Officers as cofiupt. We were
further informed that members ofthe public desire to win cases
by all means, fair and foul and many believe thatjustice
cannot be obtained without a coNideration. The Comrninee
heard that the cause of this nefarious culture of corruption in
Kenyan Society is human greed and moral deg€neration.

3:16 We accept that there is a culture of corruption in
Kenyan society and that it is conducive to Judicial
corntption, We do not however entircly agrec that this

. culture has been ciused by greed and moral degeneration.
ln our opinion, KenyaD society is not any more morally
degenerate than other societies and KenyaDs do not haye a
higher greed density than other mortals. We thinkthat the
culture ofcorruption in Kenya has been fostered largely by

a climate of impunity for corrupt iirdividuals and poor
governance ir its broadest rendition to i4clude poor
leadership, weakrule of law, and inappropriate institutional
framework.

3:3: l7 Exccssive rvorkload on Judicial Officers

The Committee heard tlat idicial Officers are largely
overburdened with official work due to their insufficient
numbers and tbe prevalence of inadequate and antiquated
equipment. Due to tlose constraints, a situation obtains
whereby it is not possible to finalize hearings or obtain copies
of proceedings expeditiously. Consequently members of the
public resort to bribery to facililate theL jumpingof the Judicial
queue.

3:3:18 The Committee concurs with those views. Shortage of
personnel and inappropriate equipment both create an
environment which is conducive to corruption.

3:3:19 Superv ision of Court Staff

The Committee received several representations that the
Judiciary appeared to be the only iostitution i.E the country
wbose middle level and higher cadres were not suirervised by
any one. The Heads ofStations informed us that administrative
authoriry is reposed with the Registrar at Nairobi atrd the staff
under them know that no disciplinary action could be taken
against them by anybody other than the Headquarten.
Resident Judges also complained that in reality they had no

authority over the Deputy Registmrs or other Magistrates under
them. Delegation of authority, we were inforned, is not the '
forte of the Judiciary. The ballmark of Judicial authority is

I
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centralized exercise of power. We heard tlat such a situatiotr
contributes to corruption.

3:3:20 We concur lyith those views. In our view Judicial
administration is creaking and a situation ofnear anarchy
prevails. Many officers, includingjunior ones, are a law
unto themselves. Such an atmosphere is ofcourse conducive
to corruption.

3:3:21 Inaction or ineffective action against errant
.Iudicial Officers

The Committee heard several representations ftom various
Heads ofJudicial Stations that in maDy cases complaints against
errant and corrupt officers arb not acted upon. And when acted
upon, the action taken is to tralsfer the said officers to other
stations in the same capacities and occasionally on promotion.
And sometimes, the affected office$ are after a while
retransferred to the same stations. We were also told that
confidential information ou officers is disclosed to them by .

Headquarters. Ald on occasion, an incharge mmplaining about
a corrupt officer to the police is reprimanded and asked to
institute an intemal investigdtion.

3:3:22 'I}e Committee wholly agrees with the view that non existent
or insufficient sanctions agairst errant Judicial OfEcers is
a irajor contributor of corruption and indiscipline witbin
the Judiciary. A policy of transferring errant officers is a
futile one. Tfansfer should not be a punitiye measure but
one of the instruments of good administration,

The Committee heard that due to the recruihent and promotion
of ofiicers on the basis of corruption, uepotism, tribalism,
pahonage orregionalism, errant Judicial OfEcers enjoyed a high
degree of irnmunity ftom sanctions. Contemplated disciplinary
actior is often halted upon intercession of high personages in
the Judiciary.

3:3:24 We agree with these views. As long as there is a perception
that no or no adequate disciplinary measures will be taken
against corrupt and insubordin4te oflicers io the judician.
corruption will thrive. In our view the cause ofcorruptir.n
contemplated by this rubric is inextri'cably intertwined wial,
the cause expounded upon in paragraph 3:3:21 and both
are two faces of the same coin: impunity-,

3:3:25 Loss or misDlacemen t of files

The Committee heard that the pheDomenon of lost oi missing
files invites corruption from members of the public. A clerk is
usually bribed to look for a misplaced or lost file and on occasion
a litigant bribes a clerk to misplace a file with a view to halting
or delaying proceedings where an adverse verdict is expected.

3:3:26 We have no doubt that the phenomenon of lost or
missing files is one ofthe contributors to corruption iE the
Judiciary.

We heard that in outside stations, courts rely otr the District
Treasury for disbursement of the court's owa funds. And in22
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other cases, courts rely on police traDsport to discharge their
duties. We were hformed that in such situations, the
administration gets the upper hand in court matters and often
taltes advantage of the situation to demand for specific outcomes
in ce ain cases.

3:3:28 The Committee agrees with the view that watrt of
independence by the Judiciary in matters financial or
otherwise material are a cause of corruption in the
Judiciary. The adage that he who pays the piper calls the
tune is not out of place in these circumstances.

3:3:29 Retention of :Iudi cial Officers after attainment of
comDulsorv retirement agc

We received several representations that the practice of retairing
Judicial Officers in sewice on contractual terms after their
attainment of the compulsory retiring age was a cause of
com.rption il tbe Judiciary. We heard that Judicial Office6 on
contract feel i.ndispensable and are inclined to make hay while
the contractual spn shiles for the usual disciplinary measures
hcluding dismissal with loss ofbe4efits are no longer available
to the emploier. We were also told that such officers have no
iacentive tq'uphold high standarcls of ethical mnduct in the
discharge of duty.

3:3:30The Committee fully concurs with these viewsi Several
cases ofindolent, corrupt and arbitrary retir€d magistrates
otr contract were brought{o our attention.

3:3:31 Conllict of Interest

The Committee rectived representations that some Judicial
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Officers engage in businesses which by their very nature
compmmise their impartiality. Such businesses included
operation of public transport, shop keeping, selling liquor
and operating petrol service stations. We heard that such
operations lead.Jldicial Officers to abuse their office by
favouring thet customers in litigation, rendering u-nfair
decisions to their competitors and coercing consumers to
patronize their establishments. We also heard that some of those
operations serve as direct or indirect bribe collection centres.
They are direct collection centres when bribes are deposited
with the managers thereof. And tlrey are indirect bribe callection
cenhes when litigaots "purchase" goods and services therefrom
at above market prices. The margin above the marketprice is a
disguised bribe.

3:3:32 The Committee agrees that the existence of a conflict of
interest on the part of a Judicial Oflicer is a cause of
corruption and that the businesses in question are in ,e ,i'ty
avenues of corruption.

The Commiftee received many representations to the effec':that
the inherent delays in the legal process were a standing inyitation
to corruption. In a criminal casd, for example, ar accused person
enters a plea ofnot guilty and is released on bond or remanded
in custody. He t-hen has to wait for the hearing date and in
between he has to contend with mentions everv two weeks.
All these delays are a drain on his emotional and financial
resources. The temptation to short circuit the process is
indeed high.

3:3:34 We agree rvith the view that one ofthe causes of cormption
in the Judiciary is the delay inherent in the legal process in]

3:3:33 Inhercnt deiavs in the legal svstem



3:35 The Existen ce of Procedu ral Rules anrl
Rceulatio ns allorving Corruption

3:36

3:37 Lack of Sensitizatio n of Mas istrates on
CorruDtion

The Committee heard that the practice of assessing party and
parry costs by the Executive Officers in the subordinate courts
and the drawing of decrces by the coutt without notice to or
participation of the parties was conducive to corruption.

Whereas wb accept thrt discretiou may afford an
envirirument for corrupiion, we re'of the persuasion that
the.existence oia rule permitting discretion is not itself a
cause of corruption, However, as Oliver Wendell Holmes,
the grtat Arnericad Jurisprude posited many years ago,
the path ofthe law has been experience rather than logic.
It follows theFefore that rules and practices sustaininglhe
exercise ofdistretioheiy power *hich is often abused-must
be dealt r{ith in the fight againstjudicial corruption,

of a trainirig programrne for Judicial Offrcers which
incorporates corruption seDsitization. We think such
training is edifying in itself and mighi lead to better
performance ofjudicial and administrative duties on the
part of Judicial Offi cers.

The Committee heard that in those areas wherejudicial sewices
were unavailable or were not close to the people, the litigants
were inclitred to bribe Judicial Officers and Court Prosecutors
in order to cut the costs inherent itr their appearances in distant
Courts.'

3:3:40 The Committee accepts the above factor as a yalid cause of
corruption. It mustbe addressed alongside the oth€rcauses

3:3:.11 Existine phobia of courts among the common
people

The Committee heard from a cross section ofpeople that ma:r i
of them had inbom fear of appearing in court. There seem ' r

exist a belief that anything caD happen when one goes to c. ,r l

ard the likelihood of being sent to jail even for something dc .

udntentionally looms large. ln order therefore to avoid sud. l

situation, one feels that they would rather pay some 'bribe'
the clerk inorder to avoid standing iD thddock This mostly
happens in traffic cases where we found out many people just
give the money to the clerk for thet matteN to be "sorted out"
instead of appearirg in courl.

3:3:42 lYhereas such fear may seem unfounded, tbe Committee

both criminat and civil matters, The laws deiavs have been
famous since their fictiooalization by Charlesbickens in
the l9'h Century England. Any anti.corruption stratery
mouDted caonot ignore the phehomenon.

We were inlormed that one of the contributorv. causes tr
comrption is the lack ofsensitisarion of Magisrrates on rhe issue.

l:38 We don,t agr€e. There is no Magistrate or otherjudicial
ollicerrvho does rot lmow that corruption is a crime. Thev
€ngage in corruptioD with a doubly guilty conscience due
to their training as lawyers and the ethics of their calling.
Having said that the Committee is nonetheless supportiie
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3:3:,13 Poor Conditions in Prisons and Remands

3:3:4.1

3:4:0 CONCLUD ING REMARKS

3:4:1

We received many complaints about the conditions prevailing
in our prisons and remands. There is overcrowding, bad food,
rimpant diseases and even molestation of the remandees and
prisoners by other prisoners. Every person would therefore like
to avoid going to prison at any cost. If an accused person
foresees a situation where he can be imprisoned or remanded
in custody, he would then be ready to pirt with anything to
avoid such a situation. This fear bredds comrption especially
where processing ofbond documenls is concerned.

came across cases where members of the public attending
court were imprisoned for not bowing otr enterhg the
courtroom. Such instances would aggravate such fears and
exacerbate such phobia,

ofcases, abuse ofjudicial discretion, individual greed,
protection of corrupt olficers, deliberate loss or
misplacement ofrecords, and conflict ofinterest. To
institutional wealmess we would attribute such factors as
poor terms atrd conditions ofservice, poor deployment and
transfer policy, non deliberate delay in the hearing and
determioation of cases, non m€ritocratic recruitment and
promotion ofoftcers, excessive workload on
offic€rs, want ofany or any adequate supervision of st!ff,
inaction or iusufficietrt action agcinst errant officers;
prot€ction of corrupt oflicers, loss or misplacement offiles,
retention ofjudicial oflicers on contract after retirement
age, lackof anti-corruptiotr seDsitization and unavailability
or inaccessibility ofjudicial services. To the external
etrvirotrmetrt, ooe can only visit ignorance by members of
the public on their legal rights, the culture ofcorruption in
the Kenyan Society and interference by the Executive in
the administiation ofjustice. And to tle shortcomings of
the law itself, ooe may attribute non-deliberate delavln
the hearing and finalization ofcases, the existence of wide
discrrtion otr the part ofJudicial Officers. and the existence
of rules and regulalions which are corruption friendly.

3:4:2 It follows from the foregoitrg paradigm that a successfu!
anti-cormptioo strategy itr the Judiiiary must in lhe or. )rrof importance address the issues of instifutionat
governatrce, personal idiosyncrasies, the external
etrrimtrment atrd the substance ofourpmcedural law. b., _

an approach is adopted in Chapter Seven ofthis repo, \
\
\t

Wc agree that this fearis well founded especially itr instances
where accused p€rsons are taken to court on Fridays and
there is a lil5elihood of their sureties not hayiog proper
securities.This is intertwined with 3:3:13 vhere the trial
magistrate has ryide discretion and can give an
accused person a custodial sentence even for a petty offence.

It is evident that the causes ofjudicial corruption are mao,y
aod varied. They may be broadly categorized as personai
factors, institutional weaknesses, the external cnyironment
and theshortcomings in the legal process itself. Ifone looked
at the causes outliDed and analyzed in this Chapter with
that prisnr, one would attribute to personal factors such
things as deliberate delay in the hearing and determioation
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CTLAPTER FOUR

Allegations of conuption against Judicial Officers were

widespread. In most of the places, we were told that the

magnitude of conuption.was high. Be that as it may, we are of
the opinion that the best gauge of the magnitude of comrption

is the empirical evidence gatbered rather than the rePetition of
the allegations.

As at 30.8.03, the Judiciary had a workforce of 3,234 officers

consisting of 11 Judges ofAppeal,44 Judges of the High Court,
254 Magistrates, 15 Kadhis, and 2910 Paralegal Staff. As the

statistics in Chapter Six demonstrate, out of that number of
officers, only one hundred and fifty two (152) of them were

implicated in corruption and related activities. And out of that

number onlyone hundred and five (105)Judges and Magistrates

were.implicated- On a percentagebasis, the level of implication

was fifty six (56%) per cent ir the Courr ofAppeal, fifty (50?L)
per cent in the High Court and thirty two (327o) per cent oi tht
Magistrates. From these statistics it may be concluded that
only a minority of Judicial OfEcers may be involved in
corruption and uoethical conduct.

4:2:l Oo the basis of empiricalevidence, the Committee,s frr,,li rg
is that the magnitude ofcdrruption in the Judiciary is hi.:lr
but not too high. We thinkthat the apparent convictior .t
many respondents to our itrteryiews that corruption is vr.ry
high in the Judiciary arises from the phenomenon of
perceived corruption (ratherthan actual corruption) which
we expounded upon in paragraph 2:3:l of Chapter
tr o. However, giyen the public expectatiotr that Judicial
OIIicers,like Ceaser's wife, should be above suspicion, even
those levels ofpossible infection by the virus of corruption
are intolerably high.

4:3:0 THE LEVEL OF CORRUT.I ION IN
MONETARYTERM S

{:3:1 The evidence and representations rcceived by us imlel a finding
that on the whole, the level of bribery.is directly proportional'
to the gravity ofthe matter in criminal cases or the Value of the
subject matter h civil cases, the rark in the Judiciary of the
beneficiary of the bribe and of cgurse the resources at the t
disposal of the benefactor. In other words. Judees on average
receive bigger bribes thal malistrates irrespective ofthe oaue
of the matter undei consideration, and that as between
officen of the same rank, the gravity of the manei and thr
resources of the supplicant to Judicial relief are decisive.

4:3:2 In the paragraphs that follow, we attempt on the basis of
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information gatbered in the course of our- work to coNtruct a
Judicial comrption tarifl based on various activities by the
Judicial Officers and the rank of the officers concerned:

For purposes ofour exposition, we classify situatious in which
bribes are sought and/or giverr il order to induce acquittals or
rcversal of convictions on appeal into minor offences, serious
non capital offences and capital crimes. Minor offences include
al.l mamer of misdemeanors, theft, burglary and stealing,
obtaining by false pretences, possession of illicit drfurls,
artd assault. Io the rubric of serious non capital offences, we
include grievous bodily harm, firearm offences, drug
offences, fraud, rape, simple robbery, manslaughter and such
like felonies- Capital crimes ilclude murder, robbery with
violence and appeals thereon. The corruption tariffin the above
situations is as follows-

(D Minor Offences:
Kshs.2000/= ro Kshs.5c,000/=

(iD Serious non.caDital OlTences
Kshs.20,000/= to Kshs.500,000/=

(ii, Caoital Offences:
Kshs.40,000/= to Kshs. 1,000,000/=

l:3:4 Civil Cases

In the Magistrates Courts, the bribes range from Kshs.3,000/=
to Kshs.60,000/= on average. However, we heard that in
personal injury claims magistrates take a "cut" ofbetween
70Vo al!,d 30% of t}lle award. In the High Court, the range is
Kshs.50,000/= ro Kshs.2,000,000/=. In the courr ofAppeat,
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the range is in excess of as much as Kshs.15 million

4:3:5 Other Judicial Activities
(j) Anoroval of su retv/release on bail

Kshs.2,000/= to Kshs. 10,000/=.
(ii) Rein nt ofcancelled nd

uPto Kshs.20,000/=
(iii) Va a otr of bail te

Kshs.5,000/= to IGhs. 1 3,000/=
(iv) Certification of oroceedines:

Upro Kshs.5,000/=.
(r) ftrvotrra of f)iscretion

ip S€ntencinq:
Kshs.10,000/= to Kshs.50,000/=

(vi) Inducins a wronsful conviction:
uPro Kshs.80,000/=.

(uiD Processin ofSurety documents bv Clerk:
Kshs.200/= to Kshs.500/=.

(viii) Tracin lost/misp laccd [iles:
Kshs.50/= to Kshs.1,500/=

(i*) Draftins of pleadinss bv Paralesal Staff
upro IGhs.5,000/=

(x) tn fProceedin
Kshs.500/= to Kshs.1,500/=

(ri) Emolovment as a.Paralesal
Kshs.40,000/= to Kshs.50,000/=

,!:3:6 Corruntion thriff accordine to Seniority:
(i) Judge ofAppeal:

Upto ,-n amount in excess ofKshs.15 million
(iD llish Cou rt Judse:

Kshs.50,000/= to Kshs.1.6 millicn
(iii) Maeistrate:

Kshs.4,000/= to Xshs.150,000/=. The
33
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Comm.ittee also heard that some Magistrates
take anything available.

(iv) Clerks:
Kshs.50/= to IGhs.5,000/=.

(u) ecretarics:
Kshs.500/= to Kshs. 1,500/=.

It is evident from the above aoalysis that it is trot possible to
state with certainty what the level ofbribery is in monetary
terms, What is very clear is that both petty corruptiotr and
grand corruption have a place in the Kenyan Judiciary and
that to the corrupt officers, enhancement of rank is an
invitation to enhanced bribes.

CHAPTERFIVE

5: l:0 THE IMPACT OF CORRUPTION ON THE
PERIOR}[A:,ICE OF THE .IUDICLdRY

5:1:1 ln the course of our hearings throughout Kenya we receive i
several memomnda and representations on the impact of
comrption on the Judiciary as an institution and on individual
officers collectively. We also received representations touchi'rg
on the impact of comrption in tbe legal system generally i,,,, r

even on the national economy. In the premises, although :,r:
specific term of reference was to examine the impact of
comrption on the Judiciary only, we think we would not do
justice to the people of Kenya if we exclude those other
aspects toucbed upon by the pubtic as the bitter fruirs of
comrption. Taking that view of the matter, wb will in this
Chapter identify and analyse the impact of com.rption on both
Judicial performance and otherwise and make some pertineni
concludjng remarks.

5:1:2 Impact of Corruotion on Judicial Performance
Determined

On a scale of descending importance' the public identified the
impact of comrption on the performance of the Judiciary is-

.l:3:7
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(D Loss of confidence in thb Judiciary;
(ii) Denial ofjustice;
(iii) Delay ofjustice;
(iv) Unde rmining of the rule of law;
(v) Promotion of apathy and inefficiercy on the

part of Judicial Officen;
(vi) Dilution of the quality ofjudsprudence;
(vii) Disorganization in Court registries; and
(viii) l-oss ofself respect and esteem on the prrt of

Judicial OfEcers.

5:1:3 Other imoact of .Iudicial Corruption

ln addition to Comrption's impact onjudicial performance, the
representations and submissions received by the Committee
disclose that comrption has the fotlov.ing other impact -(D Poor economic growth;

(ii) l-oss of Coverutrent revetruc;' (iii) l-oss ofconfidence in thq justjce sysrem as a

whole;
' (iv) hcrease in crime;

(v) Prison congestion;
(vi) Resort.to extra Judicial methods of conllict

resolution;
(vii) Molence against Judicial Officers; and.
(viii) Reinforcement of a comrption culture in

society.

5:2:0 THE IMPACT OF CORRUPTIONAT{ALYZED

5:2:l Loss of Confidence in the udiciarv

The Committee heard that comrption has led to loss of

confidence in the Kenyan Judiciary by Kenyans and by the
Intemational Cornmunity. This lack of confidence has arisen
because of the perception that the Courts are not rerideringpure
justice in accordaace with the law and the evidence. Marw
were of the view that corruption in the Judiciary has promoted
both a denial of and delay ofjustice. We heard that as a result
of com:ption there are malicious prosecutions, wrongfirl
convictions, unjust decisions and denial ofjustice to the
poor in particular. We funher heard that corruption promotes
case delays and backlog in litigation. We also heard that
comrption has the effect of spawning a suspect jurisprudence
whereby different decisions are rendered bv differeni courts
and sometimes by t-be same court on similar facts and the law.
In other words, thejudsprudence of the court has bcen diluted.

The Committee eotirely agrees wiih the public view that
corruption's majorimpact has been the reduction ofpubi,"
conlidence in the Judiciary.

-(:2:2

5:2:3 Rule of law undermined

The Committee heard sevcral representations that comrptior.
undermines the rule oflaw. We beard that the integdry, mor ,

authodty aDd independence ofthe Judiciary are all undermine ,
by comrption.

ftcompletely agrte with the public perception. The grarity
ofthe situation is indeed underscored by a deeper
intellectual appreciation otthe matter. Tllteraison d,etre tor

an independentand fair mechanism for the ad.iudication of
legal disputes between individuals and the state on the one
hand, and between individuals interse on the other hand.
Indeed a free, independent and impartial Judiciary is the

3'7

a Judiciary in moderD constitutional governance is to afford
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piyot on which the rule oflaw revolves. It is trite learning
that the quiDtessetrce of the rule of law is that all
Government power stems from the law; all persons are equal
belore the lawl and none is to be deprived oflife,liberty or
property save in accordadce with due process in an
independent and impartial tribunal established by law,
There can be little, if any, dispute that the rule of law is a
necessary condition precetlent to economic dcvelopment,
the enjoyment ofhuman rights and even national security.
If the above premise is correct, and in our vierv it is, then
corruption's most serious impact is to undermine the rule
oflaw.

The Committee heard that as a result of loss of public
confiderce in the Judiciary people were increasingly taking
the law into their own hands to setde ihterpersonal disputes.
We heard ofmob lynching ofsuspects and murder ofadversaries
in land disputes.

l{e concurwith the public view that one oft}re consequences
ofthe loss of putrlic confitlence in the Judiciary rvas
increased resort to extra legal methods ofconflict rcsolution.

We heard submissions that the realization that one can buy
justice and in effect impunity leads to increased crime. We
also heard that corruption leads to recidivism ofoffenden who
have been punished lightly.

5:2:3 'rYe concurrnith these vielys.

5:2:9 Violence asainst Judicinl Officers

The Committee heard that supplicants tojustice who have paid
a fee for an expected outcome are likely to resort to personal
violence against the corrupted Judicial Officer if they felt
shortchangcd.

5:2:10 Although no empirical evidence in support ofsuch a
pmposition was oflered, the Committee thinks the prospect
is not far fetched.

The Committee heard that corruption affects the morale and
efficiency ofJudicial Officers in two respects.lnthe flIst respect,
the expectation that they will be bribed to do the work they . -
employed to do leads officers to adopt a slothful dispositic,.
until and unless their palms have been greased. In the secolJ
place, officers who have worked very hard to produce lengthy
reasoned judgments arc completely demoralized when thc ir
judgments are overturned on appeal by appeUate Judges ' .'t..
have beeo comrpted and who do not even care to explain ',,
detail or sufficient detail the reasons for their decisions. Tl
latter was a common complaint from magistrates.

5:2:12 The Committee accepts the yalidity ofthese representations.
Corruption oftetr strikes at eflicietrcy and high morale in' officers. Horvever, it is also true that corruption also spurs
otherwise lazy bones to burn the nridnight oil and boosts
the morale of the corrupted oflicers. That however is at

5:226
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5:2:5 Resort to extra ,Iudicial me.thods of conflict
resolution

5:2:7 Increase in incidence of crime

5:2:11 Promotion of apathv and inefficiencv on the
part of Judicial OIIIcers



the expense ofjustice and this Committee frowns at it-

5:2:13 Loss of cbnlidence in the lesal orofess ion and
the legal system as a whole

i2tl1

sense of self-respect and esteem.

5:2:16 Although the Committee did not receive anv scietrtifrc
e'vidence in support ofthe proposition, we accept it as vaUri
In oui vievr a Jutlicial Of[cer wbo succumbs to cornrption
knows deep down that he is ajudicial mercenary who has
parted company with the cause ofjustice. Like a harlo! he
cannot hav€ any self-respect aud esteem any appearances
to the cotrtrary notwithstanding,

We heard submissions to the effect that as a result of the
prevalence of comrpt practices involving Advocates and Judicial
Officers working in concert, there was loss of public
confidence in Advocates as officers ofjustice. We also heard
variously and repearedly rharjudicial corruption at the
magisterial levcl has completely undermiled the role of
Advocates in the administration ofjustice and deprived them
oflegal business. We also heard that litigants in civil cases and
aicused pemons in criminal cases were irequerttly told by
magistrates that the final decision rested w"ith them and,
accordingly, there was no point of engaging atr adyocate. Apart
from underminiug the role ofAdvocates, we beard thatjudicial
comrption has resulted in general loss of confideoce il all
stakeholdem in ttrejustice sector. public prosecutors,
lnvestigators, Prison Officers and probation officers were all
viewed as walking magnets of corruption. The credibility of
the justice system as a whole has been seriously
undermiled.

The Committee accepts the legitimacy of those submissions.
They-are, even accorditrg to ourown individual experiences,
Well founded.

5:2:17 Disorsaniza tion of Court Resi stries

5:2:18

The Comminee heard that corruption was partly responsible
for the disorganization apparent in court rcgistdes i[two ways.
Firt, comrption cont butes to the delay in the hearing and
finalization of cases eithcr by virtue of expectation of; bribe
or because a bribe has been paid expressly for such purpose.
Either way, files accumulate in the regstry. Secondly, fites are
deliberately misplaced either to induce a bribe to ..find,,
riem or because a bribe has been paid to hide them.

We agree that corruption is partly responsible for the
disorganization seen in our courts' rrgistries.

The Committee ,vr;as told that the uJltgestion witnessed il our
prisons and remand homes is partly due to comrption. We.he.. .:
that some of the remandees were il prison due to denial ofl -r;

or grant of excessive bail. We heard-that coufls were quitJ
liberal in dispensing prison terms to those who could not brir-
the Judicial Officers concerned. In many places, we were tc r.
that the prisons are full ofpoor people and rich persons neve

41.

Wc heard that one of the effects of com:ption was on the
psychology of the benefiting Judicial Officer. He looses hir

40

:2:15 I-,oss ofself-respect and esteem bv,Tudiciat
officers

5:2: l9 Prison Consestion



entered prison gates.

The Committee heard representatioDs that the preyailing state
ofcorruption in the Judiciary contributes to and reinforces the
culture of corruption in the society at large.

5:2:22 The Cominittee concurs with that view. I here citizens
lcrow thatjustice is for sale, they loose hope offairness
geuerally for if the institution lyhich is supposed to be the
guardian of due process is not straight, the people.at large
haye little encouragem€nt to be straight. They take the yiew
that justice can be trought and accordingly corruption '

becomes the norm.

The Committee heard that corruption in the Judiciary results in
non collection or under collection ofvaiious fees and charges.

5:2:24 That is undonhtedly true. The result is loss ofGoyernment
rEvenue-

,5:2:25 Corruotion's imnact on the economv
This matter was not canvassed dtectly or in detail in the public
hearings. It was only obliquely refened to iD the context of
loss of investor confidence.

Be that as it may, in our opinion, the impact ofjudicial
corruption on our economy is a big one. Io the first place,
otre of the thitrgs a potential inydstor in a foreign country
cohsiders is the state of the rule of law. If it appears to hinr
that the rule of law is porous itr that contrxcts canDot be

.enforced as expected, there is no certainty in the taw, no
feir adjudication is generally possible dnd that awards of
damages are prohibitive due to the prevalence of corrupt
practices in the Judiciary, the potential investor will shy
away, Indeed even existiDg inyestors have been lmown to
relocate.In this country there are complaints that Bankers
cannot realize securities duc to cotruption; insurance
companies have been liquidated due to excessive awards of
damages in persooal injury cases; and in the sugar belt the
Committee heard that compahy prolits were on the declibe
due to awards ofdamages on fictitious claims and excessive
awards iri Behuio€ cases. All th6se things, we wete told,
were due to judicial corruption. In our opiuion, it follows
that if there is ho incoming iDvestment or that the existing
inyestors are r€locating or not makidg profits, the result ls
a decline in economic gmrvth and the consequential increase
in national povertv. That is one ofthe most devastating
consequences of judicial corruptioo.

From the foregoing erposition this Committe€ has come to
the conclusion that corruption in the Judiciary strikes a
crippling blot against the rule of law as universally
understood; it undermines the capacity of the Judiciary tu
be an independent and impartial arbiter of legal disputes
and accordingly, the instilution cannot be the champion of
the rule of law, the guardian of individual rights and

5:2:26
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5:2:20 .lYe think the above yiews w€re exaggerated. In our
experience both rich and poor Kenyans inhabit our
prisons, and denial ofbail or grant of stiffbail terms is not
necessarily connected with corruption.

5:2:21 Public Culture of Corruntion

5:2:23 Loss of Government Revenue

-s:3:0 CONCLUSION



freedoms, or an ally in the fight against corruption. It
reduces the temple ofjustice into a cave ofvenality and
exploitation. Furtherniort, the esteem of the Judiciary as
an institution and the respect and esteem ofthose who serve
in it are lowered. As a direct consequetrce ofthe for€goi.ng
the national economy suffers in no small measure and the
cultur€ of corruption in the society at large is reinforced.
That il our opinion is a state of affairs not to be yiewed
with equanimity. It calls for the stmngest possible measures
against judicial corruption.

CIL{PTER SIX

I

I

I

. The Comnittee received a legion ofcomplaints and infon , jor
on allegedly comrpt and unethical Judicial Officers. Most of
the allegations were orally made. Others were in wdting. We
considered all the complaints and hformation supplied most
cautiously in light of the fact thatJudicial Officers are umpires
in a game in which there must be a winner and a loser and
never, or rarely ever, is there a draw. We were a[ve to the
perfectly bumaD tendency of blamilg a loss in litigation to.
something untoward on the part of a Judicial Officer. In the
premises, we have decided to include itr this report only those
members of the Judiciary h respect of whom we fou-nd the
allegations of corruption, misbehaviour, or want ofjudicial
ethics credible.

In the course ofour hearings the Committee came across some

OF
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6:1:0 IDENTIFICATION OF CORRUPT MEMBER5
OF THE .IUDICIARY AND RECOMMEN'DED
ACTION AGAINST THEM

6:1:1 Corrupt Judicial Officeis Identified:

6:l:2 Other forms of possible misbehaviour
unearthened:



3 A bird's e e view of the Sched ule's content:

PartAofthe Schedule discloses that five (S) CourtofAppeal
Judges, eighteen (18) High Court Judges, eiShty t\do (gi)
l\lagistratcs and forty three (4J) paralegal Olficers are
implicated injudicial corruption, misbehaviour or want of

ethics. In this connection, it is of interest to trote that as at
19P March, 2003 when this Committee was appointed, the
Judiciary consisted of9 Court ofAppeal judgis. 36 Eigh
Court Judges, 254 I\{agistrates and 2910 Paralegals. If
the matter were expressed on a percentagc basis the
conclusion would be frfty six (5Q percent of the Court of

_ Appeal, fifty (50) percent of the High Court and thirty two
(32) percent of magistracy is probably infected with the
corruption virus. The paralegals, quite surprisingly, appear
to be the least itrfected. We think this is because most of
them are not involved in the discharge ofJudicial wo: ii-
stricto sensu. and accordingly don't have discretionarr.
powers which attract inducements.
Furthermore, whateveris giyen to them is so small that ll;rrse
giving do not consider the same to be a bribe.

6:3: I For the Judicial Officers implicated i6 Judicial corrup . 
_ n,

misbehaviour, and want of ethics and whose names ar, in
PartAof the schedule, we recommend that the ChiefJustice
recommends immediate prosecution and/or initiates
administrative disciplinary action as appropriate in the
circumstances unless the O{Iicers concerned voluntarily
r€linquish their Judicial otfices.

6:3:2 For the Oflicers implicated in misconduct in their extra
Judicial capacities who are in Part B ofthe Schedule, we
recommend that the ChiefJustice counsels them to live up
to their personal obligations to their erstwhile clients or
suppliers of services as the case may be.

credible allegations ofmisconduct by serving Judicial Officers
when they were either advocates in pdvate practice or when
they were obviously otherw.ise engaged in private commerciil
transactions. We have decided to repon thereon as well.

O ASCHEDU I,E OF CORRUPTION
ETLAVIOUR AND WANT OF JUDICLAL

ETHICS
MISB

I

i
I

I

!
I
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2 The Schedule rcfened to is in two parts. paftAconcems those
Judicial Oflrcers who have been implicated in corruption,
judicial misbehaviour and waDt ofethiqs in the course of the
discharge oftheir official duties. part B concerns those officers
implicated in possible misbehaviour in their 

'extra judicial
capacities.

6:3:0 RECONINIENDAI'IONS

I Due to the sensitivity of the matter under inquiry and tbe fact
that the officers affected have not had the advantage ofbeing
confronted with the .evidence, 

against them and are entitled io
the due process of the crinrinal law and,/or the appropriate
disciplinary process, we think it is ilappropriate to include the
names ofthosc officen in this main report. We have decided
to disclose tbe names of rhe officers and the auegations and a
summary of tbe evidence against them together with our
flndings thereon in a separate schedule to this report which is
not for dissemination to the public.



CHAPTERSEVEN

O STR{TE GIES FOR THE DETE TIONAND

7:2t0 coRRtrPTi oN DETECTION

Comrption is an offence and a moral aberration engaged in

seaetly. It usually results in two mutually satisfied parties' It
is accordingly difficult to detect unless the deal has gone sour

or sheer luck intervenes. Be that as it may, we received

iepiesentations that there are certai! Pointes to a corrupt

Judicial Officer which should in a properly functioning system

give causefor irvestigation. Thcise pointes were said to be:-

(D living beyond one's known income;

(ii) undue interaction with litigants or their ftientls

6r advocates outside the court;

(iii) undue entertainment of visitors in chambers

particularly early ir the momings and late in
the evenings when the coun'prem.ises are

usually otherwise deserted;

(iv) engagement in business inconsistent with the

calling ofaJudicial Officer such as bar, public
transport, or Pool tables;

(v) knowingly registering, hearing and

determidng cases of which they have no

jurisdiction;
(vi) inordinate delay in delivering mlings and

judgrnents;

(vii) penistently hconsistert decisions on the same

facts;
(viii) paten0y illogical or irrational decisions when

all thc material facts are considered; and

(ix) multiplicity of complaints against them by
consumers ofjustice.

l

C

From a broad theoretical perspective the burden ofthis chapter

may be put in a nutshell this way: first, to detect comrption

one has to employ necessary surveillance, monitoring and

evaluatioq of the wealth, lifestyles, habits and the qualitative

and quantitative performance ofJudicial Officers; secondly, to

prevent corruption, one must addre"ss and redress the causes of
comrption. Those causes range from the needs and greed of
officers, the existence of opportunities and loopholes for

comrption in theinstitutional framework, rules and regulations,

poor leadership, and a comrptiou-friendly legal regime, and

extemal envfuonment. In the rest of this chapter we consider

the evideDce and suggestions received from those who made

representations to us, evaluate thd same and make necessary

practicd recommendarions.

We concurwith the public view that the above are the garb

by which corrupt Judicial Officers may usually be loown'
For our par! we thinkundue familiarity with court clerks,
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PREVF-\TIO:{ OF CORRUPTIO\
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prosecutors aDd advocates is another pointer to a corrupt
officer.

7:2:2

7:3:0 CORRUPTIO N PREVE NTION
We received very mauy recomrnendation$ on strategies to

7:3:1 PERSONAL FACTORS

7:3:2 Staff Welfare

Those being thepointers ofcorruption, we recommend that
the appropriate instruments for corruption detection are a
periodic declaration ofthe quatrtum and sources ofwealth
by JudiciatOfficers and a permanent mechanism for
rnonitoring their rvork atrd habits. We are happy to note
that th€ former instrument has been instituted under the
Public Officers Ethics Act, Act No.4 of 2003.As regards
the monitoring me chanisms, we shall say more anoin.

Although lve have elsewhere in this-report expressed our
conviction that poor terms and conditions ofseryice are Dot
in themselves a cause of cormption, we agree with the views
€xpressed above that corruptiotr cannot be preyented
without addressing the material needs ofJudicial Staff
aud their motivation.

We accordingly recommend thc following measures-
(i) Salaries for Magistrst€s and Paral€gals

should be considerably improved as a
matter ofurgency. The gap between the
highest paid Magistrate aDd th€ lowest paid
.Iudge should be narrowed considerahly;

(ii) The Judiciary should lease appmpriate
housing for its officers or pay tbem such
housing allowances as will enable them to
lease or purchase on mortgage terms
houses commensurate rf,ith the honourand
dignity of Judicial Of[cers;

(iii) There should be an adequate medicare
scheme for Judicial Officers and their
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preventaorruption. These represeniatioos were by and large in
the nature of scattered ideas. On close analysis they may"be
conceptualized as pertaining to personal factors, institutional
goveruatrce measures; the legxl regimg, and ltre exterial
environmgnt. Weshall consider tlre views received under those
four broad rubrics with a caveat that some overlaps are ro be
expected.

,.1. ?

We received several representatiors from both members ofthc
public and Judicial Officers themselves that in order to remove
the temptatiotr to be corrupt and to motivate the officers it was
necessary to improve the terms and conditioos of service of
Magistrates and Paralegal Staff. On that score we heard that
the salaries and aliowances should be improved bv as much as
400%, others said the Magistrates should stafi at ; salary of

7:3:4
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Kshs.50,000.00 to Kshs.60,000.00 and the upward spread
should be such that a long serving Chief Magistratg shculd be
at the entry point of a uewly recruited Judge. We heard that
Judges were well remunerated. Apart ftom salary and
allowances, we heard that the issue of appropriate housing,
secuity, medicare, of6cial transport and affordable car loans
for Magistrates should be urgently addressed. We also heard
that another demotivating factor in the Judiciary was lack of
clear training policy ard that the existing training opportudties
were not fairly distributed. It was recommended that the.
Judiciary should have a clear raining policy and that haining
opportunities should be distributed on merit.



families;
(iv) All Judges aad Magistrates should be

accorded adequate security at work and at
home;

(v) SeniorMagistrates should be pmvided with
official transport;

(vi) There should be a facility for easy and
affordable car loans for all Judicial
Officers; and

(vii)' The Judiciary should develop and design a
clear training policy for all cadre of officers
and available trainitrg opportunities should
be drawn to the attention of oflicers and
beneficiaries thereofshould be selectid on
the basis of need and merit.

7:4:0 INSTITUTIoNAL GO\'ERNANCE CONCERNS

7:4:l Recrui ment and P motion

the aCvertiseEent shorrld clearly indicate
the qualifications required for ttiejob;

(ii) Shortlisted candiilates should bevetted for
personal integrity and probity by
appropriate meansl

(iii) Sening Judicial Officers should not
participate in the interviewing of
candidates in respect ofwhom they have a
personal itrterest;

(iv) The practice of delegating recruitment to
heads of stations should be stopped and
recruitmcDt be centralized, and

(v) There sbould be separate and clear
schehes of service for Magistrates and
Paralegals and the same{ught to be strictly
followed io promotions.

The Committee heard that for a tmnsparent and meritocratic
recruitmerit and promotion policy to be implemented it was
necessary that members of the Judicial Service Commission
be persons of integrity.

Without appearing tojoin those who may have indiiectly
cast aspersions on the itrtegrity of any member ofihe
Judicial Service Commission, ve completely agree that ii
the recruiting and/or promoting body. has in its ranks
persons ofdubious intcgritf, the recruitment and/or
promotion exercis€ cannotbe tratrsparrntand meritocratie.
lYe accordingly recommend that all necessary measurr ,,

should be employed to ensure that members of the Judi,,r r

Service Commission and those persotrn€l omcers to ryh..
the task of recruitmeDt may be delegated by the Judicia,
Service Commission are persons of the highest possible
personal integrity.
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The Committee heard ihat in order to address the issues of
opaque and unmeritocratic recruitrnent and promotions which
is characterized by nepotism, favoritism, .godf"th".i.-,,
outright purchase of opporturi ties, and otheiforms of comrption
which had in themselyes coDtributed to Judiciat corruption, it
was necessary that recruitment and promotions should be
transparent and meritocratic.

We agree that recruitment and promotion ought to be
transparent and merit based. To achieve that, we
recommend the follorritrg measures _

(i) lhcancies forparalegals, Magistrates and
Judges ought to be publicly advertised and

I

I
I

I

I

I

7:.1:3

7:424
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The Committee heard that in order to deal with the corruption
atributable ro $e Iaissez-faie disposirion oI pensioned officers
serving on contmct, the practice of retaining Nlagistrates and
Paralegals in employment sfrer t]teir retiremeIIt age should be
discontinued.

:4:6 Although we caonot say, and it was not said by-the public,
that all Judicial OIficers ou cotrtract were corrupt and/or
otherwise unethical, there was eyidence that many ofthem
w€re tarred and also we think there is merit on the
preponderaDce of opinion gathered that contract
employment ryas coutrt€r pmductiye and demotiyatitrg to
young officers. We accordingly rrcommend that the
contracts ofthose Judicial Officers who have reached the' mandatory retirement age should pot be renewed and that
the practice ofemploying retiring oflicers on short term
contracts should be discontinued:

The Commiuee heard that in order to deal with the issue of
Judicial Officers overstay in stations with attendant undue
familiariry urith actual and porential consumers ofjustite aad
the resultant corruption, it wad necessary to adopt a deplolment
and hansfer policy aa<i practice which ensured that ofticers did
not stay in any place for more than.s years. The public
recommended that Judicial Officers should stay in a station for
a period of berween 3 to 5 yeam. It was also impressed on us
that Paralegals, too, should be amenable to tmnsfer just like
Judges and Magistrates.

7:4:8 lYe agree that all cadres ofjudicial staff should be subject
to a predic'l€bl€ periodic transfer if the corruption
contributed to by overfamiliarity is to be avoided. We
accoidingly rccommend the following measures:-

0 I{igh CourtJudges and Magistrates should
be transferred after every three (3) to frye
(5) years to any place in Kenya. Th€
maximum period of stay in any station
should be live (5) years. In ord€r not to
disrupt \rork in progress aDd to facilitate
the concltrsion of part heard matters
without resorting to the expensive and
disruptive frequent sojourns in the
previous stations, rye further recommetrd
that ollicers be given a transfer notice at
Ieast four (4) months in.advance;

(ii) Paralegal Staff of the rank of Executive
Officer and above should be amenable to
the same transfer policy as Judges and
Magistrates;

(iii) As regards Clerical, Secretarial and
Subordinate Staff, we consider that they' should not be employed and deployed to .

their home areas. They too should be
. amenable to transfer every 3 - 5 years but

. in dolng so, care must be tak€tr not to
deprive statiotrs of competetrt interpreters .

of various local {2g4gfg49g;
(v) Under no circumstances should a transfer

be resorted to as a disciplinary measure;
and

(v) Relatives should not work in the same
station.

5,{
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:4:5 Retenilpn of retired Officers on contractual terms

:4:7 Deplovment and transfer policy and practice

I



':4:9 Human sreed and the Di

:4:10 lYe agree tlat corruption should be adequately
punished. flowever, we think that discipline and otherforms
ofpunishment is only one element in any successful
corruption suppression strategy. The otherelements iuclude
a high probability ofdetection and an absence of impunity.
Being so persuaded, we recomrnend the following
measures:-

(i) The Judiciary should invest in corruption' detection institutioDs and measures
including but not Iimited to-
(a) establishment of a permanent

mechanism to receive and deal with
complaints or allegations of
corruption and un€tbical conduct
atrd to randomly check on the
performance of Judicial Oflicers in
terms of competence, procedural
compliance, the speedy disposal of
matters, and otherwise monitor the
corruption pointers adumbrated itr

. paragraph 7:2:0 hereof. Such a
mechanism should comprise ofat
least, a Judge ofAppeal, a Judge of
the Iligh Court and a Senior
Magistrate. It should be reporting

directly to the ChiefJustice, It may
be called the Integrity and Anti.
Corruption Committee or the
Judicial Audit Committee;

(b) There should be established
corruption prevention Committees
in all big stations to receive
complaints and to advise the Head
ofStatiou on, inter alia, strategies of
corruption detection atrd prevention;

(c) There should be installed a
suggestion-cum-complaints box at
eYery Court hous€. Such box to be
opened regularly by a Senior Oflicer
ofintegrity and the contents thereof
drawn to the attention oT the
Integrity and Anti-Cormption
Committee or a similar body; and

(d) The wealth declaration forms
should be carefully studied anil any

. suspicious accumulation of wealth
should be inyestigated.

(iii Cormption and unethical behaviourshould
.be promptly and adequately sanctioned by
either -

. (a) dismissal from office without behefits
. imespective ofthe period served;

and/or,
O) criminal prosecution where

appropriate; and/or
(c) recovely of all corruptly acquired

property or the value thereof;
AND never by a transfer or any other form oT

molly coddling. Indeed from the evidence
51

sciplinarv estion

The Committee heard that in order to deal adequately with the
corruption resulting from sheer human greed, it was necessarv
to implement adequate and effectjve disciplinary measures in
addition to allowir:g the ordinary legal process to foltow its
cou$e.
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gathered, this Committ€e is of the frrm view that
had respective past ChiefJustices and I{igh Couri
Registrars dealt with reported incidents of
corruption and unethical conduct with the
requisite promptitude anil seYerity, the Kenyatr

Judiciary would be largely a corruption-iree
institutiotr.

(iii) There should be no protection ofany
corrupt or unethical Judicial Olficer on

considerations of kith or kin, tribalism,
. friendship or otherwise whatsoever atrd the

riisciplinary process and the ordinary law
should be equally applied to all such
officers. Impunity should not be in the
vocatrulary or psychology of any Judicial
Officer.

:4:11 Con{lict of interest

to different people. Accordingly we recommend that the

Code he amendetl to include in addiiion to the generality

an express prohibition ofoffiiers engaging in the businesses
' of pullic transport, service of food and beverages, shop

keeping, pbol tables, and petrol statiotrs'

7:4:13 Elimination or mrnrmlzation of delav in the

hearins and determinatio n of cases

7

It was suggested to the Committee that in order to avoid

sihrations of co lict of iaterest and abuse of power on tbe part

oi Judicial Officers, the Judicial Code of Conduct should

prohibit officen irom engaging il businesses which are

inconsistent with their calling. We were told such businesses

included operation of public transport, shop keeping, Pooltables,
bar and restaumnts and operation ofpetol stations.

The Committee heard that the elimination or rninimization of

delay (whether deliberate or not) in the hearing and

deteimination of cases would lead to a reduction of the

corruPtion induced by an{iety on the pa of lidgants lt} 's
recommended that to address the matter it was necessary to

keep ofEcialhours, automate the recordirgof proceeding"' :-rrd

Judicial Officers who have inordinately delayed in writ I 
"

'judgments and rulirgs on compulsory and unpaid leave' e;' r'd

couit facilities, recruit more Judicial Officers and fixset t ' ':s

for the hearing and conclusion of cases'

7:4:14 We agree that both cleliberate and non deliberate delays
' 

shouii be minimizetl, ifnot eliminat€d, as a corruptioD

fighting measure. In our vi.ew, to do so, it is necessary-to-

iireai the nurnber ofofricers to reduce the workloail; the

officers should employ tbemselves diligently; they should

be aidetl by motleru technology antl the errant ones should

be sanctioned. We do not believe that the process of

titigation is amenable to fixed timelines' Indeed if there

wal a fixeil timetable, the same would be abitsed to the

aletriment ofthe course ofjustice' Takhg that view ofthe

matteE we recommend tlie following measures;'

(i) All Jutlicial Offrcers should as a minimum

keeP the official hours;

. (iD The number ofJudicial Officers should be

59

74:12 We concur. In that r€gard we note that ihe Judicial Code

of Conduct and Ethics recently published addresses the issue

in fairly bmad terms. It provides that a Judicial Officer
undertakes "not to engage in any occupation or business

which might prejudice his status as a member of the Judicial
Service or bring the Judicial Service into disrepute." We

think the prohibition is in terms that mean different things
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itrcreased to cope with population increase
and the incrcased workload. To that end
we recommend a scientific sfudy be
undertaken of the optimum number of
olficers required;

(iii) It would be idle to increase the number of
oflicers without a correspondiag increase
in the number ofcourt rooms, chambers
and other supporting infrastructur€ and
facilities. It is accordingly recommended
that Juilicial facilities be expanded as a
prerequi'site to the proposed increase in the
number of officers;

(iv) The recording ofcourt proceedings should
be automated to saye on the time spent in
manual recordingl

.v) Judicial Officers who are guilty of
inordinale delay in the writing of
judgmetrts atrd rulings should be penonally
sanctioned with such measures as
demotion, withholding ofpart of the pay,
compulsory leave without pay, and even
dismissal as may be appropriate
considering the circumstances ofthe oflicer
in queition.In order tojudge whetherdelay
is inordinate we recommend that the
timelines for writing judgments and rulings
should be 45 days forjudgments and 30
days for rulings and that those timelinds
be incorporated in the Jutticial Code of
Conduct.

1.4:15 Effective supervision of Judicial Staff

The Committee heard that to deal with the problem of
inadequate and ineffective supewision ofJuclicial Staff which
had in no small way contributed to the comrption in the
institution, it was necessary to take measures to reverse the
situation. We received proposals that there should be close
supewision by the Regishar and the Resident Judges as well as

by the Heads of Station. To attain that, we \ryere told, it was
necessary to empower the Resident Judges and the Heads of
Station.

7:4:16 The Committee agrees that it is necessary to haye close
supervisioo of all cadre ofJudicial Staffwithout interfering
with their adjudicatory itrdependeDce. As to who is to
supervise, we think it ought to be the ChiefJustice, the
Registrar and the Heads of Station. lYe t!ink Resident
Judges should concentrate on Judicial duties and render
only such administrative advice as may be sought by the
Deputy Registrars and Heads ofStation. We accordingly
recommend the following:-

(i) Judicial administration should be
decentralized upto 10 the statioo leyel. The
Heads of Station or Deputy Registrars, as
the case maybe, should be vested with
administrative authority including

' disciplinary powers ofreprimand and
interdiction of errant staff.

(ii) Resident Judges should keep out ofJudicial
administration but should be available for
advice, if necessarv.
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7:4:17 Transparent and corruDtion-free allocation of
.Iudicial work.

The Committee heard that to address the comrption relating to

and facilitated by a manipulated/or manipulable allocation

system, il was necessary to devise a system which would be

comrption free and also give litigans lit e room for pre-haring
coruption,

7:4:18 We concur. \Ye accordingly recommend the following
measunes:-

(i) The task of allocation ofjudicial work
should notbe a clerical fulction. It ought
to be exercised under the supervision of
senior ofiicers such as the Presiding Judge
in the Court olAppealorthe various Heads

of Divisions or Stations in the High Court
antl the Sobordinate Courts;

Gi) Savefor parthearals, the method of
allocation o.ught to tre random and, if
technologi allows, computer generated;

(iii) The cause lists should be prepared and
published only the day before the hearing'

The.Committee heard that to deal with the problem of lost or

misplaced fites and the attendant cofiuption it was necessary

to expand and if possible computerize the various court

registries.

7:4:20 We agree. Alotof thecases oflost or rnisplaced liles

arise from or are facilitated by the congestion in the court
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registries. Others are due to poor record keepilg' B€ that

as it may, it is obvious to us that staff dishonesty is a

significant factor in the phenomenon of lost or misplaced

frles. \{e accordingly recommend the following measures:

(l) Court registries should be expanded and

computerized complet€ with backrp
systems; and

(ii) Court registry staffshould be dosely

superrised and monitored for futegrity'

7:4:21 .Iudicial Independence

To deai rrith the actual or perceived corruption caused by the

dependence of the Judiciary on the Erecutive on finances,

housing and transport, we were told thaiit was necessary for

the Judiciary to be hdePendent iD matters fi.oancial or otherwise

materiaL

7:4:22 lYe concur: \4'e aecordingly recommend the following:'
(i) The system of Judicial accounting should

be whoUy delinked from the Provinciat
Administration;

(iD The Judiciary should build or lease its own

institutional housing; and
(iii) Ileads of Judicial stations should be

- providedwith their own independent
-,/ tratrsporl

7:4:23 Apart from the want ofmaterial independence and posible

corruption induced thereby we think that the Jutliciary
should otherwise be and be seen to be independent'

Accordingly we recommend that Judicial Officers should

not particiPate in such forums as-
(i) DistrictDevelopinentCommittees;

7:4:19 Readv availabilitv of coult files and records



(ii) District Security Committees; and
(iii) Political gatherings by whomsoever

organized.

The Comminee heard that in order to address the corruptiotr
contributed to by the high costs of litigation, it was necessary
to makejudicial services available and easily acc.essible and io
lower the court fees and reduce the number of adjournments.

7:4:25 We agree. \Ye have indeed dealt rryith the solutions to the
problem ofjudicial delays in paragraph 7:4:14. We have
recommended an expausion of court facilitibs. We would
rciterate that recommendation. In addition, we would

recommend the following _
(i) Judicial facilities should be easily accessible

to the people;
(ii) Court fees should be'lowered to make a

majority of citizens access the courts in a
straightforward maunerl and

(i!D Judicial Officers should discourage the
. adjournment of matters save oi the most

compelling reasons.

7:4:26 Adequate and Enforceab le Code of Conduct

The Committee heard variously that one of the instruments in
the fight against corruption is an adequale ard enforceable Code
of Conduct.

Judges and lvlagistrates. We also note that one of the
mabdates of the Judiciary Committee on Reforms and
DevelopmeDt is to advise on the adequacy ofthat Code. Ui.
also note that there is no Code of conduct for Paralegals.
In the premises we recommend that:-

(i) There should be promulgated an adequate- 
and enforceable Code ofConduct for
Paralegals; and

(ii) The existing Code of Conduct for Judges
and Magistrates should be zubject to
periodic reviews to €nsure it keeps pace

with changing times and that at all times it
is hostile to corruption and unethical
behaviour.

7:4:28 Adequate Anti-Corruntion Education for .Tudicial
Oflicers
Although anti-comrption education and sensitization of Judicial
Officers was recommended to us as a measure to fight corruption
in the Judiciary, we have elsewhere expressed our scepticism
on lack of adequate anti-com:ption knowledge as a cause of
comrption. We also did, however, venture the suggestion that
such education would be edifying in itself and might lead to
better performance of judicial duties.

7:4:29 We accordingly recomriend that -
(D All Judieial OIEcers should receive anti-

corruption education and sensitizatiou
through a well devised training
programmel and

- (ii) The Ketrya Judges and Magistrate's
Association (K.MJ-A.) could be used in
that endeavour to reach all members.

l
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7:4:24 Reduction of costs of litisation

7:4:27 We agree. In that respect, we note with satisfactiotr that
the Judiciary has recently published a Code ofConductfor



The Committee received representations that the legal
environment in which the Judiciary worked was conducive to
corruption. We were told that Judicial Officers have a wide
discretion il civil and criminal matters; that they were immune
from suit for things done in the course of the discharge of their
official duty; that in the subordinate Courts, costs are assessed
rather than taxed and that d€oees are draw:: withoutieference
to borh parties. We were accordirgly urged to redress all tirose
concems ifjudicial corruption were to be tackled. It was
recommended that thejudicial discretion in sentencing and
adjournments shtiuld be reduced, that the immunity ofjudicial
officers from suitbe reduced, that decrees in subordinate Courts
should be prepared in the same mamer as High Court decrees
and that party to party costs should be taxed. We were also told
that Courts should adopt a realistic bail policy and that a_ll

prosecutions should be dorle by State Counsels.

prosecutions are bound to be any moie corrupt than
prosecutions by State Counsels. Iloweveq there can be no
doubt thal. on tbe whole prosecutions by State Counsels
are more competently conducted than those by police. As
regards the adoption of a liberal and realistic bail
policy, we agree that sucha measure would reducejudicial
corruption. We also agree that th€re is merit in the
submissions that the practice of drawing decrees and the
assessment ofcosts in the subordinate courts needs to be
aligned with the practice in the High Court. In those
premises we recommend:-

(i) That a detailed study ofthe issue ofJuilicial
discrttion be commissiotred by the
judiciary and any necessary legislalive
reforms be informed by such a study;

(ii) That Judicial immuDity from suit should
remain undisturbed;

(iii) That as a matter ofpolicy, all prosecutions
should be u-ndertaken by State Counsels,
and to that eDd, Government should
embark on avigorous policyof recruitment
and traitring ofthe neces'sary personnell

(iv) Judicial Offlcers should be encouraged
through appropriate training aud
guidelines to adopt a liberal and realistic
bail policy consistent with the pecuLiar
circumstances in specifrccases and places;
and

(v) The practice ofassessment ofcosts by
Magistrates or Executive Officers and the
drawing of decrees.without reference to
both parties should be abolished and the
pertinent rules in the Subordi-uate Courts
should be amended to bring the practice at
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:O CRE,ATION OEA. CORRUPTION IIOSTILE
LEGAL REGTME

The Committee is not in doubt that the existence ofa wide
and monopolistic discretion is usually a fertile ground foy
corruption. That being so and despite the conviction we
expressed in chapter three that it is not Lbe existence of the
discretion per se which is.a cause of corruption but the
human greed which leads to abuse ofdiscretion, we find
merit in the submission that the whole question of
discretion needs to be addressed. B€ that as it may, we don,t
consider that we received sufficiently detailea input to
enable us make definitive recommendations. As regards
the existende ofJudicial immunity from suit, we *ere
utrpersuaded that the same is a cause or contributory factor
to corruption. Neitherwere we persuaded that police

I
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par with High Court practice and

Procedure.

7:5:0 AN ENABLING EXTERNAL ENVIRONMENT

7:6:1 The Committee received several representations to the effect
that the fight agaiNt corruption cnnnot succeed in a situation
where the extemal environment reeks with comrption. We were
told that Judicidl corruption is closely linked to com:ption
among Advocates and il the Police Force. We were also told
that prison cohgestion and conditions make Judicial comrption
an attractive altemative aud that even Probation Officers were
corrupt. We further heard that there was a culture of corruption
in the Kenyan sociefy whicb fed Judicial comrption. We were
told that part of the reason for societal corruption was
inadequate education on the eyils and effects ofcorruption,
public ignorance about their legal rights andprivileges at both
a procedural and substantive level, court phobia, and a

deterioration il the moral fibre of society. In the premises, the
public recommeoded to us that the I-aw Society of Kenya should
address the comrptioD of Advocates, that the Ministryof Home
Affairs should address the com:ption ofProbation Officers and
the Police department should address the mmrption of police
investigators and prosecutos.

7:6:2 .lYe concur with those views. They are a clear call for a
hol.istic and multisectoral approacb to fightiag Judicial
corruption, We would to that end make the following
re commendations:-

(i) There should be close co-operation and
. coalition building iu the Justice Sector in

confronting Judicial cormption. Within
that frameworlq the Judiciary, the
Executive and the Law Society ofKenya
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7:6:3

should devise and implement a holistic
strategy to address the cormptioi ofthe
principal stakeholders, namely Judicial
Oflicers, Advocates. the Police Force and
correctioual servicesl

(ii) There should be public education on the
rights, privileges aod obligations of litigauts
and lyitnesses in the court process. Sucb atr

awareuess campaign may be delivered by
the Judiciary itself or civil society. In that
regard the Judiciary should organize open
days forcourts at least twice a yearwhereby
members of the public can interact with
Judicial OIficers and be educated on their
basic procedural rights add privileges and
the iorms and dangers ofJudicial
corruption and thbir role in eradicating itl
and

(iii) There should be a campaign of public
education on the impact of corruption on
thc national economy and life generally.
Such a campaigu should also'aim at
inculcating new positive ideas in the minds
ofKenyans.

We believe that the reconimendations.made in the preceding
paragraphs will, if implemented, contrribute to a large extent in
the detection and prevention of corruption in the Judiciary.
However, as pointed out in chapter two, com.rption may be

perceived or actual. A.lthough we indicated at the outset that
our concem il this report was with actual comrption, we
nonetheless consider it expedient to make a few
recommendations on how to address perceived com.rption.
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7:7:0 THE PROBLEM OF PERCEIVED
CORRUPTION

We pointed out in chapter two that perceived comrption is a
phenomenon whereby one feels some co[uption must have
taken place in the judicjat system due to a misplaced or losr
file. a bearirg has taken place in chambers, where there is delay
il the hearing or determination of cases, where there is a

misundentanding ofthe rules or the process, or there exists
"pop in" litigants and/or self-appointed brokers within the court
corridors and precincts.

7:7 tl We have in the breath dealing with strategies to prevent
actual corruption also dealt with some of the measures to
address perceived corruption. Such measures included
computerization of Court Registries and automation of
proceedings, expansion of Courts and increase in the
number ofjudicial officers, expediting the hearing and
conclusion ofcases and public education on the procedures
ard processes ofthe Court, In additiotr to those measures,
we ryould recommend the following:

(i) There is need for a strong public relations
oflice in the Judiciary. Such olfice should
be decetrtralized to respond effectively to
some ofthe complaints and to offer
meaningfu I putrlic educationl

(ii) In so far as possible and appropriate, all
hearings and delivery of rulings and
judgments should take place in open Court;
and

(iii) Therr should be instituted adequate
measures of crowd control in the court
corridors and precincts.

7:8t0 Those, then, are our recommendations for the detection and
prevention of comrption ia the Judiciary.. Although we do not
claim that those recommendations are exhaustive, we think they
deserve prompt attention at Ieast as a point of departure.
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8:1:1

CHAPTEREIGHT

ln this chapter we iltend to comrnent on some matteB that were
not stricdy covered by our terms of reference but which were
brought to our aitention during our hearings all over the country.
Mucb as we feel they may not be strictly relevant to corruptiotr
concerns, we nonetheless fild tiem to be hdirectly relevant
and we raise them herein in the belief that if they are attended
to, our Judiciary may more effectively carry out its major duty
of doing justice to the people of Kenya.

During our sittings, we had opportunity to receive views orally
and in writing from prisoners who were serving sentences aod
those who were in remand prison awaiting trial. We received a
yery detaildd presentation from Industrial Area Remand. One
of the pertinent issues they raised which is not covered il our
other chapters is the need to have in place legal provisions to
enable a High Court Judge to take over a partheard criminal
hearing where the presiding Judge had ceased to exercise his

8:1:2 We have condensed these matte$ into two categoriesi
(a) Matters &at require legal rrform; atrd
(b) AdministratiYematters.

8:1:3 Lesal Reform Mattcrs

judicial functions as a Judge. As the law stands now such cases

are declared mistrials and they have to be heardgL4ry whether

they had reachedjudgment stage or trot.

8: l:4 We do agree that situations have arisen where accused
persons particularly those charged with murder cases

have suffered as a result of lack oflegal provisions to take
care ofsuch cases. We do rccommend that provisions should
be made to take cart of such situations akin to Section 200

of the Criminal Pmcedure Code, Cap 75 of the Laws of
Kenya.

8:1:5 There was also a very stroDg proposal that the Power of the
Attorney-GeBeral to e\ler i9l!989!W!in criminal cases at

any stige be curtailed as this was being abused atrd it has in
some cases become a fertile ground for com.rption. Wereceivcrl
several complaints i.n the course of our hearings that it was

being abused by State Counsels particularly in murder cases.

We do agree with those views. To curb the abuse of tb'
power of t4llgLJtiwe would recommend that th;
instruments be personally signed by the Attorney
General.

8:1:6 We also received views on the high incidents of comrption ard
inconsistent decisions in the Court ofAppeal.Itwas the general

feeling that a Supreme Court should be established to set high

standards.

E:1:7 We agree and recommend the establishment of the Supreme

Court which would have appellatejurisdiction oYer the
Court ofAppeal.

8:1:8 There wds also a lot of cotrcertr among some members ofpublic
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8:1:0 OTHER MATTERS

.



t

who felt that rich people are able to manipulate the law so that
crhinal cases against them are not being prosecuted to finality
as a result of abuse of the provisions allowing constitutional
references and other forms of Judicial review such.as prohibition
under the Civil Procedure Act, Cap 21 kws of Kenya.

8:1:10 Administraiive Ma tters

We received several recommendations touching on puiely
adrrinistrative issues which if properly addressed would go a
long way in expediting the administation ofjustice in our
courts. These were as follows:

(D Every one-magistrate courtshould be manned
by a Senior Resident Magistrate iD order to
ensure that the court has jurisdiction to deal-'- 
with aI criminal cases in the area. There were
serious complahts received ftom Marsabit
and Moyale Districls oI Eastem province as

well as ftom North Eastern Province on this
issue, wheie a Senior Residert Magistrate has
to travel ofter Aom Garissa all the way to
Wajir and Mandera to handle capital robbery
cases. This causes unnecessary delay in
disposal ofsuc! cases.

We agree with this proposal and recommend that
such courts be manned by officers of the cadre of
Senior Resident Magistraie and above.
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(iv) The Committee also received presentations
from many stations to the effect that the chain
of command was not very clgar. They were

not sure whether their problems are supposed

to be addressed by the Registrar High Court,
or by the Chief Court Admhisbator.
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8:1:9 We recornmend that amendments to the relevant laws be
made with a yiew to reducing such references to the High
Court in criminal cases. Alternatively, zuch applications
should be disposed off wilh speed to avoid undue delay in
these matters.
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(ii) We were also told that many of the outstation

coutts have no official transpod and they rely
hedvily on the police and Provi.nciaVDistrict

administation when they want to Yisit sceDes

or conduct mobile courts. This il some cases

compromises the administration ofjustice as
' the magistrates in such stations may fitrd it

difficult to remain independent in thet
decisioas in suih circumstances.

(iii) At some stations we were told that difficulties
arose with regard to refunding deposited cash

bail as the same was held at the District
Treasury. This situation could be abused by
some officers and could lead to perceived

conuption on the part of the courts ivhen the

accused peBotrs go to court to receive back
their cashbail.

We would ther€fore recommend that as much as

possible all courts should be made self reliant.
'-ilhey should have their own motor vehicles and

suflicient money for transport operations. Th€y
should also be delinked from the District
Tbeasuries, to enable them take full control oftheir
Iinances.
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In our view, there is need to clearly define the
duties of the Registrar and those of the Chief Court
Administrator. We propose that the o(fice of the
Registrar should deal with all matters pertaining
to Judges and Magistrates. The offrce ofthe Chief
Court Administrator should be left to deal with
paralegal matters and other day-to-day
administrative matters affecting courts.

8:1:11 The Committee noted that some of those administrative issues

had been addressed iu the "Kwach Report".

Our final recommendation, therefore, is that the
recommendations in the "Kwach Report" should be

implementeil in full,
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