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O PREFACE

Mr. Speaker Sir,

behalf of the Members of the Select Commrttee on Delegatedtion, and pursuant to Standing Order N
d duty to present to the House the Commi

o.799, it is my pleasure

Society of Kenya Order, 2014.
ttee's Report on the Child

I Committee Membership
Committee on Delegated Legisiation lras

r 21"t May, 2073 and is comprised of the fo llowing Members;

constituted by the House

b
ae
F

William Cheptumo, Mp _ Co_Chairperson
Joseph Gitari, Mp _ Vice CfrairpersonMohamed Haji, Mp
Peter Kaluma, Mp

. Alfred Keter, Mp
Hassan Aden Osman, Mp
Timothy W. Wetangula, Mp
George Theuri, Mp

. Elisha K. Busienei, Mp
. Eng. Shadrack Manga, Mp
. Yusuf Hassan Abdi, Mp
Michael Kisoi, Mp
Mohamed Adan Huka, MpJohn M. Waiganjo, Mp
Paul K. Bii, Mp
Charles Gimose, Mp
T. J. Kajwang, Mp
Simba Arati, Mp

. Rachael A. Amolo, Mp
, 
_Vincent Musau, Mp
William Kisang, Mp
Neto Agostinho, Mp
Abdikadir Ore, Mp
Paul Koinange, Mp
rbrahim Abdi Saney, MpEusilah Ngeny, Mp
zarnabu K. Chidzuga, MpNicholas Ngikor Nixon, Mp
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n
. Benard Shinali, MP
. Kabando wa Kabando, MP
Hon. Marcus Mutua Muluvi, Mp

Mandate of the Committee

committee on Delegated Legislation is a Seiect Committee
blished pursuant to provisions of the Standing order No. 210 whose
date is to consider in respect of any statutory instrument whether

r
J,.

I a' Is in accordance with the provision of the constitution, the Act
i: pursuant to which it is made or other rerevant written laws;
b. Infringes on fundam ental rights and freedoms of the public;
c. contains a matter which in the option of the committee shourd

more properly be dealt with in an Act of the parliament;
d. Con tains imposition of Taxation;
e. Directly or indirectry bars the jurisdiction of the court;
f. Gives retrospective effect to any of the provision in respect to

which the constitution does not expressly give any such power;
Involves expenditure from the consoridated fund or other public
revenues;

' Is defective in its drafting or for any reason form or part of the
statutory instrument calls for any elucidation;
Appears to make some unusual or unexpected use of the power
conferred by the constitution or the Act pursuant to which it is
made;

Appears to have had unjustifiable delay in its publication or raying
before parliament;

Makes rights, liberties or obrigations undury dependent upon non_renewable decisions;
Makes rights, liberties or obligations undury dependentinsufficiently defined administrative powers;
Inappropriately delegates legislative powers;

\':,:a")
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n. Imposes a fine, imprisonment or other penalty without express
authoritSr having been provided for in the enabring legislation;

o' Appears for any reason to infringe on the rure of law;
p' Inadequately subjects the exercise of legisrative power toParliamentary scrutiny; and,
q. Accords to any other reason that the committee considers fit toexamine.

stanrling order No. 2ro(4r provides that if the committee_
, a. Resolves that the statutory instrument, be acceded to, the crerkshari convey that resorution to the rerevant state department or' the authority that publishecl the statutory instrument.
, b' Does not accede to the statutory instrument, the committee may

i ,:r":,,^,,.r"0 
to the House that the Assembly resorves that alr or

i nr.t of the statutory instrument be annulled.
c' The crerk sha, submit the resorution under paragraph a(b) aboveto the rerevant state department or the authority that pubrishedthe statutory instrument.

The Child Welfare Society of Kenya Order, 2Or4ant to the state corporations Act, the cabinet Secretary forour, Social Security and Services on 1gil, June, 2014, submitted toClerk of the National Assembly, the Child Welfare Society of Kenyaer,2O14 for scrutiny.

Order was referred to the Select
slation, by the Hon. Speaker for

Committee on Delegated

12(1) of the Statutory Instrum
revtew and scrutiny pursuant to
ents Act (Act No. 23 of 2Ol2) and,Order 2lO of the National Assembiy.

Committee Meetings
Committee held a number of sittings and scrutinized the Ordert to the provisions of Section 13 of the Statutory Instrumentsd Standing Order No. 270.

- " ..",4rt !!..1 
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Committee observed that the Child Welfare Socie ty Order 2Ol4 isin accord with the Constitution Provisions of the Statutoryts Act, Standing Order No.210 and other relevant legislationsd pursuant to Standing Order Zir}l4l (bf and section LO and otherprovisions of the Statutory fnstruments Act 2o13, thettee recommends to the House that the Child llrelfarety of Kenya Order 2OJ4 be annulled entirely

Acknowledgement

a' The committee wishes to sincerely thank the offices of thespeaker and the crerk of the Nationar Assembry for the necessarysupport extended to it in the execution of its mandate;

The chairperson of the committee takes this opportunity to thankall the Members of the committee for their useful and immensecontribution in scrutinizing the Child WelfareOrder, 2014. 
---o L4av vrur(r wellare Society of Kenya

' The committee further wishes to record its appreciation for theservices rendered by the staff of the Nationar Assembiy thatenabled the production of this Report.

ts now my pleasant duty, on behalf of the Committee, tod this Report to the House pursuant the provisions ofOrders of the Nafional Assembly for adoption and

Finaliy, it
recommen

S

pas

HON.WELIAM TE...

(cHArRPERsoNl

COMIUITTEE ONDELEGATED LEGISLATION

r$p-?,MP l.
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e Committee on Del egated Legislation revrewed and scrutinized the
d Welfare Society ofKenya Order, 2014 and obsln

ira
h.t
i

of conform to the provrsions of the Statutrens Act and the Public Finan CC Managemerelevant written Iaws as follows;

erved that the orderory Instruments Act,nt Act, 2Ol2 and and

.re Chil,J Welfare So:]:ry of l(enya Order, 2014 w
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'3vrslons Act cap 2,.the sir"ail-rg orders, ,h. 

,n|",.,io, and Clr..ut
l re8ulations and other l.;il;;;"". 'arent statuie i'aking

ct. Conformitg with the Constitution:
Constitution provides for righ t to human dignity to

person Article 43(3)
ho are una
requires the s tate to provide appropriate

ial securi ty to persons wr dependants and Article 53 on the r ts of children the Order

28 of the

must give

ble to
to establish a

support them selves and
prrate care can

framework in
be achieved

which th
igh
e rights of children who ]ack

The Statutorg fnsbttments Act, 2Ol3draft regulations should conform to the provents Act, 201 3 on the following ISSUCS:_
rslons of the Statutory

Whether cor?srJ Itqtions were carried out (section S).
a

tron with
requirement that a regula to.y making body shall carry out

Ita persons who are likelytob e affected by a proposed
t. The Ministry has ela boraorandum that consultati ons were carried out in vanous dis tricts in

country, this therefore rmplies that this section has been compliedPreparation

Act
and a)

of regulatorg impact stq.tements pectton 617provides for the need to carry out rmpact statement ifcommuni
osed statu

tY or
tory rnstrument is Iikely to impose srgnifi cant costs on

ted in the Explana tory

d-a part of the c
a certificate in writing spec

ommunity
ifying rhat
The respo

on Delegated Legislation Report on the Child Welfare Society of Kenya Order, 2014

nsible Cabinet



a. the requirements reIating to regulatory lmpact statements in
the Statutory Instruments Act and the guidelrnes have been
compiied with; andb. In the Cabinet Secretary,s oprnion, the regulatory rmpactstatement adequately assesses the likely impact of the proposedstatutory rule

trument. This has n

copy of the
be tab

regula

of been
Ied in
tory im

Parliament to
fully com

pact statement and the
ther with

compliancete must
ge the statutorycreation of a Board and a fund, the im

plied
pact assessmen
with, the Order

t should
proposes

costs for setting up these rnstrtutions
Explanatorg memoran dum gection 7l

6

of the sta

fe Cabine
luired to

t Secretary responsible for atransmit a copv
regulation_ making authority ]Stutory ins trument together with

gazette on the 23,d lvlay

U explana memorandum to the re
tted an Exp

sponsible C
lanatory

lerk for
Memorand
tabling before

um;

tory
liament. The Ministry has submiwever, it does not conform to the provrsions of section 2 and 11of the
There is a guiding schedule in the Act which the Ministry can use to

this document
. Dqte of publication uiz_a_uiz thedate of tabting (section I lStatutory Instrumen ts Act is required to be transmrtted to the clerk

seven days of publication, the order was4 , and transmitte on l2t, Junedls more than seven days as requrred by the ]aw.

2O14 (as per the dateof srgnature),

of office of the Board should be five years inply with the S tate Corporations Act

Report on the Child Welfare Societ), of Kenya Order, 20 I 4

order to
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e. Conformitg utith other legislations:

l
1.1
{
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$e)

The Children's Act

tion 6(d) (iv) on foster care is alread
's Act under Section 147

legislation cannot legi
an Act of parliam ent.

with the public Fin
and 22(2)

PFMA
National Treasury must be

(3) The conduct 
-and reguration of the affairs of theCommittee shall- be u." pi.""ribed by the Minister, butsubject- thereto, the Committee shalf r.gufatel;;;*"proceedings.

on the Child Welfare Society of Kenya Order,2014

c) Regulation 12 conflicts with section 10 of the state
corporations Act, remuneration of the Board should be
determined by the State Corporations Advisory Committee not
the Cabinet Secretary.

d) Regulation 2o$) and 22(2) on balances of funds at the end of
the financiai year: authority must be sought from treasury as
per the provisions of the pFM Act 2Ol2

Regulation 6 (c ) and (d) (vi) contradicts with the provisions of the
children's Act section 155 which provides for the establishment of
the Adoption Committee. It provides as follows:_

(lf rhe Minister shall establish a committee to be knownas the Adoption committee which shail comprise themembers set out in the Ninth Schedule.

(2f The functions of the Committee shall be_

(a) Formulating the governing policy in matters of adoption;(b) Effecting liaison between adoptiln societies, theGovernment andNon_Governmental Organisations;
(c) considering and proposing names of'tffi...s whomay serve as guardians ad litem;
(d) Monitorjng adoption activities in the country; and(e) such other functions as are conferred on the committeeby this Act.

y provided for under the

slate a matter which is already

ance Management Act 2012.
on borrowing and lending of money doesAct, any borrowing or rnvestment of public

sought
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Comm ittee Findines

Committee Recommendation

ew of the Committee,s observations and findings under 2.O and 2.Iand pursuant to the provrsions of section 1 3 and other relevantions of the Statu tory Instruments Act (No.23 of 2013) andOrder No.210 and other relevant slations, the Commrtteelegiby recommends to the House that The Child Welfare Socret5r ofOrder,2O14 be annu lled

END

1' The child Society of Kenya order, 2014 as presented do notconform to the provisions of the statutory i.,"t.r*.nts Act, thechirdren's Act and the public Finance iulr.r.g;-ent Act, 2or2, thesame needs to be annuiled entirely.

The chitd werfare society is saved by the transition crause in theChildren,s Act 2OOl Schedule 7 clause B(1).

The gaps which the order seeks to firi are not exprained.F

on the Child Welfare Society of Kenya Order, 20 I 4




