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CHAIRPERSON'S FOREWORI)

Pursuant to the provisions of Articles 17l(2)(c) and 250(2) (b) of the
Constitution of Kenya as read together with Sections 3 and 5 of the
Public Appointments (Parliarnentary Approval) Act,20ll, His
E,xcellency the President of the Republic of Kenya on l5th of March,
?018 forwarded to the Speaker of the National Assembly, a notif-rcation
of nomination containing the nalne of Hon. Justice Mohamed Abdullahi
Warsame, JA, as a nominee fbr appointment as a member of the Judicial
Service Commission.

Pursuant to the provisions of Standing Order 42(1) of the National
Assembly Standing Orders, the Honourable Speaker on 20th of March,
2018 conveyed to the House the message from His Excellency the
President eff'ectively committing the nominee to the Departmental
Committee on Justice and Legal Atf'airs fbr vetting in line with the
provisions of Standing Order 45( I ).

Section 8 of the Public Appointments (Parliamentary Approval) Act,
201 I gives the Committees a timeline of f-ourteen ( l4) days within which
the Committee rnust vet nominees and submit reports to the House. The
fourteen (14) days include seven (7) days of public participation during
which the public is given the opportunity of submitting memoranda
contesting the suitability of a norninee fbr appointment to a position.

Pursuant to the provisions of Section 8 of the Public Appointments
(Parliamentary Approval) Act, 2Oll, the deadline fbr the Committee to
submit its report to the House was on the 3'd of April,20lS during which
day the House was on short recess as per the Calendar of the National
Assembly (2O18). In this regard, the Committee sought and was granted
extension of time by the House by a further period of fourteen ( l4) days
fiom the 3'd of April,20l8 through a motion moved by the Chairperson
on 28th March, 2018.

At its sitting of 291t1 March, 2018, the Committee scheduled to vet the
nominee on lltl'April,2O18 at 10.00 a.m. However, on the same day
after the meeting, the Committee was advised to suspend the vetting
pursuant to a court order served on ?Sth March, 2018 prohibiting the
vetting of the nominee until the case flled is concluded. As a result,
whether or not the Committee vets the nominee will be determined by
the outcome of the court case.
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May I take this opportunity to express gratitude to Committee Members
for their resilience and committee to duty which made deliberations and
production of a report on this matter successful. May I also take this
opportunity to thank and commend the Offices of Speaker and Clerk of
the National Assembly for providing direction and the secretariat for
exemplary performance in providing technical and logistical support.

On behalf of the Committee and pursuant to the provisions of Standing
Order 199(6) of the National Assembly Standing Orders, it is my
pleasant privilege to present to the House the Committee's report on the
vetting of Hon. Justice Mohamed Abdullahi Warsame, JA, for approval
for appointment as a member of the Judicial Service Commission.

Signed

HON. WILLIAM HEPTUMO. M.P.

Chairperson, Departmental Committee on Justice and Legal
Affairs

<

Date..... )p\8
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EXECUTIVE SUM MARY

In line with the provisions o1'Articles 17l(2)(c) and 250(2) (b) of the
Constitution of Kenya as read together with Sections 3 and 5 of the
Public Appointments (Parliamentary Approval) Act, 20l l, His
E,xcellency the President of the Republic of Kenya on l5th of March,
2018 submitted to the Speaker of the National Assembly, a notification
of nomination containing the name of Hon. Justice Mohamed Abdullahi
Warsame, JA as a nominee fbr approval by the House fbr appointment
as a member of the Judicial Service Commission.

Section 8 of the Public Appointments (Parliamentary Approval) Act,

"Ol I gives Committees a timeline of fburteen (14) days within which
they should vet nominees and submit reports to the House. The fburteen
(14) days include seven (7) days of public participation during which the
public is given the opportunity to submit memoranda contesting the
suitability of a nominee fbr appointment to a position. The deadline for
the Committee to submit its report to the House was on the 3'd of April,
?01 8 during which day the House would be on a short recess. In this
regard, the Committee sought and was granted extension of time by the
House by a further period of fburteen (14) days fiom the 3'd of April,
201 8 through a rnotion moved by the Chairperson on 28tr' March, 201 8.

At its sitting of 29tt' March, 2018, the Committee scheduled to conduct
approval hearing of the nominee on l ltl' April, "Ol8 at lO.0O a.m.
However, on the same day after the meeting, the Committee was advised
to suspend the vetting pursuant to a court order served on 2Sth March,
2018 prohibiting the National Assembly fiom vetting the nominee. The
suit in ref-erence here is Petition No. 106 of ,O I 8 filed in the
Constitutional and Human Rights Division of the High Court of Kenya
by the Law Society of Kenya (LSK) against the National Assembly, the
Attorney-General and others and it seeks to stop the vetting of the
nominee on the ftrllowing grounds inter-alia-

(i) The nomination of Hon. Justice Mohamed Abdullahi
Warsame by the President and subsequently suQiecting him
to vetting by the National Assembly is ultra vires the
Constitution and the law and is a violation of Article
171(2)(c) of the Constitution of Kenya; and

The nornination of Hon. Justice Mohamed Abdullahi
Warsarne and subjecting him to vetting by the National

(ii)
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Assembly is ultra vires and is a violation of Section l5(2) of
the Judicial Service Act.

In view of the conservatory orders issued by the High Court on 26th

March, 2018, the Committee cannot proceed with the vetting until the
case is heard and finally determined.

I

t
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We the Honourable Members of the Departmental Committee on Justice
and Legal Affairs today the 1 l1h day of April, 2olg do hereby affix our
signatures to this report to affirm our approval, support, accuracy,
credibility and authenticity.

No. NAME OF MEMBER SIGNATURE

I Hon. Williarn
Cltairperson

Cheptumo, M. P.

2 Hon. Alice Muthoni Wahorne, M.P.
Vice Choirperson

-J Hon. John Olago Aluoch, M.P

4 Hon. Roselinda Soipan Tuya, M.P

5 Hon. Charles Girnose, M.P.
I

,'1
6

'7

Hon. Johana Ng'eno Kipyegon, M.P

Hon. Williarn Kaneoti Mwarnkale, M.P

8
Hon. Ben Orori Momanyi, M.P

Page 7 of 19





9 Hon. Peter Opondo Kaluma, M.P '\i'-
{

10. Hon. Beatrice Adagala, M.P

1l Hon. Jennifer Shamalla, M.P.

t2 Hon. Gladys Boss Shollei, CBS, M.P.

l3 Hon. John Munene Wambugu, M.P. (

1,4 Hon. George Gitonga Murugara, M.P. (

15 Hon. Anthony Githiaka Kiai, M.P.

r6 Hon. Japheth Mutai, M.P

t7. Hon. John Kiarie Waweru, M.P

18. Hon. Adan Hqii Yussuf, M.P -

19. Hon. Zuleikha Hassan, M.P
\

(
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PA TI
1. PREFACE

1.1. Mandate of the Committee

The Departmental Committee on Justice and Legal Af-fairs derives its
mandate from Standing Order No. 216(5) which provides fbr the
functions of Departmental Committees as follows-

(a) investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments;

(b) study the programme and policy objectives of ministries and
departments and the elfectiveness of their implementation,'

(c) study and review all legislation reiferred to it:

(d) study, assess and analyse the relative success of the ministries and
departments as measured by the restrlts obtained as compared
with their stated objectives:

(e) investigate and enquire into all matters relating to the assigned
ministries and departments as they may deem necessary, and aS

may be referred to them by the Hottse:

O vet and report on all appointments where the Constitution or any
law reqnires the National Assembly to approve, except those
under Standing Order 2O4 (Committee on Appointments)

@) examine treaties, agreements and conventions:

(h) make reports and recommendations to the l{ouse as olften as
poss ible, including recommendation of proposed legislation,'

(i) consider reports of Commissions and Independent Offices
submitted to the House pursuant to provisions of Article 254 of
the Constitution: and

(l) examine any questions raised by Members on a matter within its
mandate.

Page 9 of l9





The Second Schedule of the Standing Orders on Departmental
Committees further outlines the Subjects of the Committee, as fbllows-

(a)
(b)
(c)
(d)
(e)
(f)
(e)

Constituti onal afl'ai rs ;
The administration of law and -iustice
The Judiciary;
Public prosecutions;
Elections;
Ethics, integrity and anti-corruption; and
Human rights.

a

1.2. Committee Membershirr

The Corrmittee was constituted on Thursday, l4tl' December, 2Ol7 and
comprises the following Honourable Mernbers-

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
John Olago Aluoch, M.P.
Roselinda Soipan Tuya, M.P.
Charles Gimose, M.P.
Johana Ng'eno, M.P.
William Kamoti Mwamkale, M.P.
Ben Orori Momanyi, M.P.
Peter Opondo Kaluma, M.P.
Jennif-er Shamalla, M.P.
Beatrice Adagala, M.P.
Gladys Boss Shollei, CBS, M.P.
John Munene Wambugu, M.P.
George Gitonga Murugara, M.P.
Anthony Githiaka Kiai, M.P.
John Kiarie Waweru, M.P.
Japheth Mutai, M.P.
Adan Haj i Yussuf, M.P.
Zuleikha Hassan, M.P.

1.3. Committee Secretariat

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Cltairperson
Vice Chairperson

a

Mr. George Gazemba

Mr. Denis Abisai
Ms. Doreen Karani
Ms. Halima Hussein
Ms. Fiona Musili

Senior Clerk Assistant and Head
of Secretariat
Principal Legal Counsel I
Legal Counsel Il
Clerk Assistant III
Research Offlcer III
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Mr. Omar Abdirahim
Mr. James Macharia
Ms. Roselyne Ndegi
Mr. Richard Sang'
Mr. Ian Otieno

Fiscal Analyst III
Media Liaison Offlcer
Serjeant-at-Arms
Serjeant-at-Arms
Audio Officer

a

I

Y

Minutes of sittings of the Committee in respect of the approval process
are attached to this report as annexure 1.

Page I I of 19





PART 2

) INTRODUCTION D RACKGROUND

2.1. Establishment of the Jud icial Service Cornmission

The Judicial Service Commission (JSC) is established under Article 171
of the Constitution of Kenya.

2.2. Membershin of the Commission

Article l7l(2) of the Constitution of Kenya provides that the
Commission shall consist of-

(i) the Chief Justice who shall be the chairperson of the
Commission;

(ii) one Supreme Court Judge elected by Judges of the Supreme
Court;

(iii) one Court of Appeal Judge elected by Judges of the Court of
Appeal

(iv) one High Court Judge and one Magistrate, one a woman and
one a Judge elected by members o1f the Association of Judges
and Magistrates;

(v) theAttorney-General;

(vil two Advocates, one a woman and one a man, each o1f whom has
at least fifteen years' experience elected by the statutory body
respons ible for the profess tonal regulation o1f advocates,'

(vii) one person nominated by the Public Service Commisston; and

(viii) one woman and one man to represent the public not being
lawyers appointed by the President with the approval of the
National Assembly.

7
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2-3- Functions of t e Cornrnission

Article 172 of the Constitution provides fbr the functions of the
Commission as fbllows-

The Judicial Service Commission shall promote and facilitate the
independence and accotrntability of the judiciary and the e1fficient,
effective and transparent administration ofjustice and shall -
(a) reconlmend to the President persons lfor appointment as

judges;

(b) review and ntake recommendations on the conditions of
service o1f

(i) judges and judicial oifficers, other than their
ren'tuneration: and
(ii) the stalf of the judiciary

(c) appoint, receive complaints against, investigate and remove

-fro* oiffice or otherwise discipline registrars, magistrates,
other judicial officers and other stalf of the jttdiciary, in the
manner prescribed by an Act of Parliament.

(d) prepare and implement programmes lfor the continuing
education and training ofjudges and judicial olfficers; and

(e) advise the national government on improvittg the elficiency
of the administration ofjustice

2.4. Notifica n of nomination to the Hotrse

Pursuant to the provisions of Articles 17l(2)(c) and 250(2) (b) of the
Constitution of Kenya as read together with Sections 3 and 5 of the
Public Appointments (Parliamentary Approval) Act, 20l l, His
Excellency the President of the Republic of Kenya vide a letter dated 15tl'
March, 2018 as per annexure ? fbrwarded to the Speaker of the National
Assembly, a notification of nomination containing the name of Hon.
Justice Mohamed Abdullahi Warsame, JA as a nominee for appointment
as a member of the Judicial Service Comtnission.

The letter was received by the Speaker's Offlce on the ?Oth of March,
201 8.
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2.5. Committal of the nominee to the Deoartme tal Committee
on .Irrsfice and L I Affe lr r vettins o I

I

Pursuant to the provisions of Standing Order 42(l)(3) of the National
Assembly Standing Orders, the Honourable Speaker on the 20th of
March, 2Ol8 conveyed to the House the message from His Excellency
the President of the Republic of Kenya on the nominee eff-ectively
committing him to the Departmental Committee on Justice and Legal
Affairs fbr vetting.

2.6. Public oarticination n the vetting Drocess

Article 1 I 8 ( 1) (b) of the Constitution provides as fbllows-

"Parliament shall facilitate public participation and involvement tn
the legislative and other brtsiness of Parliament and its Committees"

Section 6(9) of the Public Appointments (Parliamentary Approval) Act
of 20 1 I provides as fbllows-

"Any person may, prior to the approval hearing, and by written
statement on oath, provide the Clerk with evidence contesting the
suitability oif candidate to hold the office to which a candidate has
been nominated "

On Wednesday, the ) I't March, )Ol8 and Thursday, the 22"d of March,
2018, the Clerk of the National Assembly through advertisement in the
local daily newspapers of Daily Nation, The Star, The Standard and
People Daily, a copy of which is attached as annexure 3 invited the
public to submit memoranda by way of written statements on oath
(affidavit) contesting the suitability of the nominee to be appointed as a
member of the Judicial Service Commission.

2.7. Extension of time for vetting the nominee

The Committee had fburteen (14) days within which to vet the nominee
and report to the House as provided fbr by the provisions of Section 8( I )
of the Public Appointments (Parliamentary Approval) Act, 2Ol l. The
fburteen (14) days which included seven (7) days of public participation
were to lapse on 3'd April, 2018.

In view of the fact that the fourteen ( l4) days were to expire when the
House was on short recess from 30tl' March to 9th April, 2018, it meant
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that the Committee would be unable to table its report in the House
within statutory timeline, unless time was extended. In this regard, the
Committee sought and was granted by the House extension of time by a
further fourteen 0$ days from the 3'd of April, 2Ol8 thereby setting a
new deadline of 17th April, 2018.

2.a. Notification of nnroval hearinss to the no inm and the nublic

Section 6(3) of the Public Appointments (Parliamentary Approval) Act,
2OIl, provides as fbllows-

"The Clerk shall notifu a candidate of the time and place of holding
an approval hearing"

The National Assembly Standing Order 45(3) states as follows-

"Before holding an approval hearing, a Committee to whtch
proposed appointments have been referred shall notifu the
candidate and the public o.f the time and place -for the holding of
the approval hearing at least seven days before the hearing"

Section 6(4) of the Public Appointments (Parliamentary Approval) Act,
?011, provides as fbllows-

The Committee shall notifu the public of the time and place -for
holding an approval hearing at least seven days prior to the
hearing''

These processes were not undertaken as the National Assembly was
served with a court order on the ?Sth of March,2018 prohibiting it from
vetting the nominee pending the outcome of the court case. The court
order also prohibited the nominee fiom appearing for vetting.

2.9. Clearance rr i rern en ts

By letters dated 22"d March, 20 18, the Clerk of the National Assembly
requested for information regarding the nominee from the Ethics and
Anti-Corruption Commission (EACC), the Kenya Revenue Authority
(KRA), the Directorate of Criminal Investigation (DCI), the Higher
Education Loans Board (HELB) and the Registrar of Political Parties
(RPP). The information requested sought to establish the status of the
nominee on the following issues-

(i) Integrity
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(ii) Tax compliance
(iii) Criminal record
(iv) Educational loan repayment records
(v) Political parties' afflliation

The HELB and ORPP responded to the letter befbre the court order was
served while the rest were yet to respond.
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PART 3

COI]RT CASE SEEK ING TC) STOP THE NATIONAL

I

ASSEMBLY FROM VETTING TH NOMINEE

The case was f-rled by LSK in the High Court of Kenya at Nairobi,
Constitutional and Human Rights Division against the National
Assembly as the I't Respondent and the Attorney-General of the
Republic of Kenya as the Tttd Respondent. Hon. Justice Mohamed
Abdullahi Warsame is listed as the I't Interested Party, while the Judicial
Service Commission the 1r'tct Interested Party. The court order and
pleadings are annexed to this report as annexure 4.

The case seeks to stop the vetting on the fbllowing grounds inter-alia-

(i) The nomination of Hon. Justice Mohamed Abdullahi
Warsame and sub.iecting him to vetting by the National
Assembly is ultra vires and is a violation of Article
17l(2)(c) of the Constitution of Kenya.

Pursuant to the Article, Hon. Justice Mohammed
Abdullahi Warsame was elected by Court of Appeal
Judges to represent them in the Commission and did not
require any vetting for appointment.

(ii) The nomination of Hon. Justice Mohamed Abdullahi
Warsame and subjecting him to vetting by the National
Assembly is ultra vires and is a violation of Section l5(2)
of the Judicial Service Act.

Pursuant to the Section, the President was required to
nominate Hon. Justice Mohamed Abdullahi Warsame
within three (3) days of receiving his name but did not do
so.
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4. COMMITTEE C)BSERVATIONS FIN INGS AND
CONCLUSIONS

Upon analysing the court ruling, the Committee makes the following
observations, findings and conclusions-

(i) The National Assembly was on ?Str' March, 2Ol8 duly
served with the ex-parte conservatory orders in Petition
No. 106 of 2018 - Low Society of Kenya versus the
National Assembly of Kenya, the Attorney-General and
Otlters-

(a) Suspending the notice inviting the public to submit
representations to the National Assembly
concerning the vetting of Hon. Justice Mohamed
Abdullahi Warsame, the l'1 Interested Party;

(b) Prohibiting the National Assembly from vetting the
I't Interested Party fbr appointment as a member of
the Judicial Service Commission; and

(c) Prohibiting the l't Interested Party from appearing
befbre the National Assembly fbr vetting;

(ii) The National Assembly had obeyed the court orders and
instructed its Litigation Department to def'end the case.

(iii ) The inter-parties hearing of the application for
conservatory orders in the matter is scheduled for hearing
on the 23'd of May, l0l8;

(iv) Standing Order 89 prohibits Members from referring to
particular matters which are sub iudice. The order
provides that a matter shall be considered to be sub judice
when it refers to active criminal or civil proceedings and
the discussion of such matter is likely to prejudice its fair
determination.
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PART 5

5. RECOMMENDATIONS

The Committee urges the House to resolve as follows-

(i) THAT, in light of the ex-parte conservatory High Court
orders prohibiting the National Assembly from vetting Hon.
Justice Mohamed Abdullahi Warsame, JA, fbr appointment
as a member of the Judicial Service Commission, the

. Committee is not in a position to vet him and submit a report
to the House on his suitability or otherwise as required by
Section 8 ( I ) of the Public Appointments (Parliamentary
Approval) Act, "01 I pending the outcome of the court case;

(ii) THAT further in light of the court orders, the House is not in
a position to pronounce itself on the approval or otherwise on
the nomination of Hon. Justice Mohamed Abdullahi
Warsame fbr appointment as a member of the Judicial Service
Commission as contemplated under 25O(2)(b) of the
Constitution of Kenya; and

(iii) THAT the rnatter of the vetting of Justice Mohamed
Abdullahi Warsame be deemed to be sub judice pursuant
to the provisions of Standing Order 89 pending the
outcome of the court case.

t

Page 19 of 19





\

ANNEXT]RE, 1
(Minutes of Committee sittings)
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MINUTES OF THE THIRTIETH SITTING OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS HELD ON
WEDNESDAY. 1I [tt 4pp11-. 2ot8 AT NooN IN coM ITTEE ROOM 7.

MAIN PARLIAMENT BT]ILDING

PRESENT-

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
Peter O. Kaluma, M.P.
Gladys Boss Shollei, CBS, M.P
George G. Murugara, M.P.
Jennifer Shamalla, M.P.
Adan Haji Yussul M.P.
Japheth Mutai, M.P.
John M. Wambugu, M.P.
Charles Gimose, M.P.
Johana Ng'eno, M.P.

Chairperson
Vice Chairperson

ABSENT WITH APOLOGIES

Hon. John Olago Aluoch, M.P.
Hon. Beatrice Adagala, M.P
Hon. Anthony G. Kiai, M.P.

ABSENT-

Hon. Ben Momanyi Orori, M.P.
Hon. William K. Mwamkale, M.P.
Hon. Roselinda Soipan Tuya, M.P.
Hon. Zuleikha Hassan, M.P.
Hon. John Kiarie Waweru, M.P.

IN ATTENDANCE

COMMITTEE SECRETARIAT

Mr. George Gazemba
Ms. Emma Essendi
Ms. Roslyne Ndegi

Senior Clerk Assistant
Legal Counsel II
Serjeant-at-Arms
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Omar Abdirahim Fiscal Analyst

MIN No. 107/2018: PRELI NARIES

The Chairperson called the meeting to order at I l:00 a.m. which was followed by a
word of prayer from himself.

MIN No. 108/2018: CONSIDERATION AND PTION OF REPORT
ON THE VETTING OF H N..IT]STICE MOHAMED
ABDULLAHI WARSAME FOR APPOINTMENT AS
A MEMBER OF TH JUDICIAL SERVICE
COMMISSION

The Committee considered and unanimously adopted its report on the vetting of Hon.

Justice Mohamed Abdullahi Warsame for appointment as a member of the Judicial
Service Commission with the following recommendations-

(i) THAT, in light of the ex-parte conservatory High Court orders prohibiting
the National Assembly from vetting Hon. Justice Mohamed Abdullahi
Warsame, JA, for appointment as a member of the Judicial Service

Commission, the Committee is not in a position to vet him and submit a
report to the House on his suitability or otherwise as required by Section 8
( I ) of the Public Appointments (Parliamentary Approval) Act, 201 I pending

the outcome of the court case;

(ii) THAT further in light of the court orders, the House is not in a position to
pronounce itself on the approval or otherwise on the nomination of Hon.

Justice Mohamed Abdullahi Warsame for appointment as a member of the

Judicial Service Commission as contemplated under 250(2Xb) of the

Constitution of Kenya; and

(iii) THAT the matter ofthe vetting of Justice Mohamed Abdullahi Warsame be

deemed to be sub judice pursuant to the provisions of Standing Order 89

pending its determination.

The adoption of the report was proposed by Hon. John Wambugu and seconded by

Hon. George Murugara

l
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MIN No. 109/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at

1.05 p.m. until Tuesday, l7'h April, 2018 at 10.00 a.m. at a venue to be

comm

Signed......
airperson

u"t....)\ 
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MINUTES OF THE TWENTY NINTH SITT ING OF THE
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
HELD ON TUESDAY. 1O.I'II A 2OI8 AT I I.OO A.M. IN THE
BOARDROOM ON 5T'II FLOOR. CONTINENTAL HO E. PARLIAMENT

t

BUILDINGS

PRESENT.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

ABSENT.

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
John Olago Aluoch, M.P.
Peter O. Kaluma, M.P.
Gladys Boss Shollei, CBS, M.P
John M. Wambugu, M.P.
Beatrice Adagala, M.P
John Kiarie Waweru, M.P.
George G. Murugara, M.P.
Jennifer Shamalla, M.P.
Anthony G. Kiai, M.P.
Adan Haji Yussuf, M.P.
Japheth Mutai, M.P.

Chairperson
Vice Chairperson

t

Hon. Charles Gimose, M.P.
Hon. Ben Momanyi Orori, M.P.
Hon. William K. Mwamkale, M.P.
Hon. Johana Ng'eno, M.P.
Hon. Roselinda Soipan Tuya, M.P.
Hon. Zuleikha Hassan, M.P.

IN ATTE ANCE

COMMITTEE F],CRETARIAT

Mr. George Gazemba
Mr. Denis Abisai
Ms. Doreen Karani
Ms. Halima Hussein

Senior Clerk Assistant
Principal Legal Counsel
Legal Counsel II
Clerk Assistant III
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PETITIONER

Mr. Allen Waiyaki Advocate of the High Court of Kenya

MIN No. 103/2018: PRELIMINARIES

The Chairperson called the meeting to order at I l:00 a.m. which was followed by a
word of prayer from the Vice Chairperson.

MIN No. to4t20t8: CONSIDERATION OF PETITION BY ALLEN
WAIYAKI GICHUHI. ADV TE ON
ENACTM OF ANTI.FRAUD LEGIS I,ATION

Mr. Allen Waiyaki Gichuhi, an Advocate of the High Court of Kenya and Chairperson

of the Law Society of Kenya appeared before the Committee and argued a case in

support of his petition seeking the National Assembly's enactment of anti-fraud
legislation. He cited the following reasons in support of his petition-

(i) The inherent limitations ofthe Penal Code, Cap 63, Laws of Kenya in respect

of offences of fraud, fraudulent activities and conspiracy to defraud;

(ii) The inadequacies of the Penal Code in preventing and prosecuting persons

who set up companies with the sole intention of defrauding innocent both in

in private and public capacities;

(iii) The increasing number of cases pending before courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural especially creditors including national and county
taxation authorities and judgement debtors of companies;

(iv) The need to hold directors of companies engaging in fraudulent activities
personally criminally liable for the said criminal actions and omissions;

(v) The need to provide prosecutors with increased powers in respect of tracing
and recovery of assets and properties obtained, misappropriated, disposed,

transferred or otherwise dealt with by the directors of companies fraudulently
with a view to defeating the ends ofjustice.

t

2



I

)



I

The Committee was satisfied that the Petitioner's case for enactment of anti-fraud

legislation had merit and resolved to meet the Attorney-General and Kenya Law
Reform Commission with a view to agreeing on a process of developing draft
legislation for enactment.

The Petitioner in his capacity as the chairperson of the Law Society of Kenya

underscored the need for the Society and the Committee to enhance synergy and

submitted that he will organize a forum for the Committee and the Society to deliberate

on how to realize this objective.

MIN No. 105/2018: APPROVAL HEARING ON THE TTING OF
JUSTICE MOHAMED ABDULLAHI WARSAME
FOR APPOINTMENT A MEMBER OF THE

AL SERVICE CO

The meeting was informed that the National Assembly had been served and

complied with a court order prohibiting it from vetting the nominee. The order
further prohibited the nominee from appearing for vetting.

The Committee deliberated on the court order and observed that in view of the fact

that the National Assembly had complied with the order, vetting could not proceed

on 1l'h April,2018 as scheduled, pending the outcome of the case filed. In this

regard, it was agreed that the Committee tables a report in the House on the status of
the vetting and that a meeting be held on Wednesday, I l'h April,2018 to consider

and adopt the report for tabling.

MIN No. 106/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at

12:25 p.m. till Wednesday, I I th April at I 1.00 a.m. at a venue to be communicated.

Signed.
hairperson

t

qD(t
Date )l*
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ANNEXURE, 2
(Letter from the Office of the President
conveying the name of the nominee to

the National Assembly for vetting)
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Tclcgraphic Addrcss

Tcl cphonc: +754-20-7227 43 6

Whcn rcplying plcasc Quotc

Ref. No

THE PRESIDENCY

EXECUTIVE OFFICE OF THE PRESIDENT

CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

STATE HOUSE

P.O. Box 40530-00100

Nairobi , KenYa

15!h March, 2O18mOP/CbfiBt"Ll4OA

Hon. Justin Muturi, EGH
Speaker
The National Assembly
Parliament Building
NAIROBI

xf.t-4 C,,,VAh O ?etac.re- tf,q.-

*fi uq$,,^ .

\
,] a

n (-ces-rqI eo&4 M

A

ry 3 tr
lb* M**..LDear )

RE: NOMINEE FOR THE POSITION OF MEMBER OF THE JUDICIAL
SERVTCE COMMTSSTON Ilscl

We refer to the above subject matter.

Pursuant to Article L7L(2) (c) of the Constitution of Kenya the Judges of
the Court of Appeal on the 9th of March, 2018 elected Hon. Justice
Mohamed Abdullahi Warsame, JA, as a member of the ludicial Service
Commission.

Pursuant to Article 250 (2) (b), on behalf of His Excetlency the President, I
forward herewith the said nominee, Justice Mohamed Abdullahi Warsame,
JA, for approval by the National Assembly.

Yours S;; -,-' i..-
il\'ill=ll\'/ iL-

f,-r^-t\Lv1E
.ln
L(J

l-- /t^j lL-
I r- i\_: I r_

h,IAR?D

r,
l_)

rr 
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JOSEPH K. KINYUA, EGH S

P,O
PEAXIF-'S
. Eox 418'' l

Of F}CE
, NAIR.OEI,

I

HEAD OF THE PUBLIC SERVICE

K'S OFFIC





!

xti3 c rq i:\,'.8 D
- I t'iaR 2l;t0

OI=FICE OF THE CHIEF
JUSTICE

c

FORM C
(Rule I0.7 of the Court of Appeal Election Rule,20lg)

CERTIFICATE OF ELECTTON

TO THE CHIEF JUSTICE AND PRESIDENT OF THE SUPREME COURTREPUBLIC OF KENYA
NAIROBI

p?,;rl, f-oQ''J Qiri CE
'B fz. rtfr r 

g Fy. . . rfr tit.. . . H E R E B y c oN F r R M th at r0;r67to46-1-, Hirrar<lt#fbeen duryelected
ntative of the Cour-t of Appeal to the JudicialService Commission* on the day of tQfA,;4 .20. t2

tJi
Dated arh.#RDfii . ..Th is...? day of. .. r--rr"ag;#. : . .. ..20.lf

S igned

Indepen dent Electoral and Boundaries Commission

'



.a



ANNE,XURE, 3
(Newspaper advertisement inviting the

public to submit memoranda on the
suitability of the nominee for

appointment)





26 Mach 2OI8 / PEOPLEDNLY

REPUBLIC OF KENYA

,ffi
NATIONAL ASSEMBLY

TWELFTH PARLIAMENT - SEGOND SESSION

ln the Mafter of Approval by the National Assembty of the
person nominated for appointment as a member of the

Judicial Service Commission

Pu6uant to lhe provisions of Article 171(2Xc), the Court oi Appeal has elected the
Hon. Justlce Mohamed Abdullahl Wareame as its representative in the Judicial
Servie Commission. Subsequenly and in accordan@ with provisions of Article
250(2)(b) of the Constitution of Kenya as read together with Sections 3 and 5 of the
Parliamentary Appointments (Padiamentary Approval) Act, 20.l.l, His Exellency the
President has fomarded the name of Hon, Justice Mohamed Abdullahi Wareame to
the National Assembly for approval for appointment as a member ofthe Judicial Seryice
Commission.

Following the receipt of the nomination, lhe Departmental Committee on Justice and
Legal Affalrs is mandated to vet and mnsider the suitabitity of the said Judge for
appointment as a member of the Judicial Servie Commission.

Pursuant to Section 6(9) of the public Appointments (parliamentary Approval) Act,
2011, the Departmental Committee on Justice and Legal Affairs now invites interested
members of the public to submit any representations by written statement on oath
(atfldavit), that they may have contesting the suitability of the said nominee for
appointment as a member of the Judicial Seryi@ Commission. The representations
may be foMarded to the Clerk ofthe National Assembly, p.O. Aox 41842{OlOO,
Nalrobi; hand-delivered to the Office of the Clerk, Main parliament Buildings,
Nalrobi; or emailed to clerk@parliament.go.ke; to be received on or before
Wednesday, 28th March, 2018 at S.00pm.

MICHAEL R. SIALAI, EBS
CLERK OF THE NATIONAL ASSEMBLY

SUBMISSTON OF MEMORANDA

LETYOUR
AIII'ERITBE

SEEN
HERE...

PoUCI l0: 206E07
OAIIIEI. I{IAWUASA TIITAIOI

flm oEEtr P0.80IS370{10 Gm iXiolt

J**"

Requesl has been made lo lhis CompMy lor tr tssue ol dulliaab oi hc abore numb€.?d
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uoless obirdon Is lodgrd b h contily A Se oftce ot h0 Company ffih h-irty days
lrom he d& ol 6b nodc., dupticate pdrcy documed Slt be tssueO, rliicn m * 6e s6e
evideicc olS€ conhct
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Gelebration of a life well Iived

MR. JAGKSON WANJOHI MUKTNYI

It's with great sorrow that we announce the sudden death ol Mr. Jackson
Wanjohl Mukinyi.

Until his death, he was a loving son, dedicated father, caring lriend to
many and a hardworking businessman.

He was the son to the late Mr. John Mukinyi and Mrs. Mary Njoki Mukinyi.

Father to Ms. Rita Njoki, Ms. Matitda Wamboi and Mr. Bichard Mukinyi.

He was the brother to Hannah Wangui,Charles Muthee, the late James
Kariuki, Anthony Gethaiga, Esther Wanjiru, Amos Nyaga, Virginia Wanjiku,
Monica Mumbi, Grace Wamboi.

Friends and lamily will be meeting at Jocham Hospital to view and pick the

d{Dt

Itrcerr,
lUhntrurt
dllror

ffi
body at 1oam today, Wednesday 21"' March, 2O1A and wilt

lhereafter, proceed to Mbaraki Cemetery in Mombasa

i:T.l* 
service wilrbe done and the bodv "'al#-f.
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ANNEXT]RE,4
(Court order and pleadings)
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tlt<: ['' lLt:siroi',rlt:rtt aS a rttcml)l':r ol tltc Jr-tck:rul Sr:rvtct' (.onrrr,-ls:tol (;orrtrlr]/ t() r\,, 11c1..L rt i -- .' r

ScrrtCc (--r>irti,.ttsslott IIo(\\;1t[tsrarrciirt,l hr. r:lcctron l>v thr: i-lc:r; r:;.'rn. oi Ar.trr:lc 1 i l/2)ir:)

4 'l'l,c 
r\:rp'11,,r'il ;L:.r.ltr.ti,-.. 1ilctl ;i \():lii(, rl ,iloititn.lt)i)ir,-,l r] )(] r,)r (,,n:i,,\ ti()i-\,r)t(l(.i-s

{
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,.-- Boitilhe i\ppiic-auorr ;Lrrd Pcrriion-,*;ili bJiCi'rclci'etl nLrgat.oL;; ii tiii--\pirlLcaiion iJn6i c-eir:itred'

urgenr anci duly brought before thc ltecess Dury'Jr-rdge [o, dilecuons during tlte recess because

the [" Interested Party would already- lrave bcen subjected to an u]lcltlrtiittliona/ ueltittg tx'trris': b'i

che l" Respondent - r.vhaiever the ourcr;nre. N[oreoirer, the vetung cnce conductecl cannoi be

undone 
^r't.1 

11,qru[d be a perrnatlent b[oi on the Consdrucion-

AND lvFtiCH applicarion is supported by the annexed affidavir oi TVIERCY lV.lrVIBtlA and

by such other grounds, reasons and argurnents as may be advanced at the hearing o[ the

Applicarion.

Dated at Nairobi rLus 2zrJ t zorsday o[

LEIYTPAA SIrYIANKA
.\DVOCATE FOR THE PETITiONER

(

-

DRA\fiTT AND FILED BY:.
iVugeria, Lempaa & i(ariuki Ad'r-ocates Ll.P
Vision To'.ver, 1" Floor
2(>'r'lvlurhithi Road
P.O. Bos 59543-0020A
NAIROBT
Email: in [o@mlklar.vco.ke

-TO BE SERVED tJI,ON
t. N.tTiONAL ASSEi\'IBLY

2. THE A-TTOfu\EY-GENER.AL,
OFFICE OF.f HE I\TTOfu\E,Y GENERJ\I,,

SHF,RIA HOUSE,,

P.O. BOX 40 t l2 - 00100,

NAtROBI.
l. t{ON JUSTTCE ivtOFLAi\[VtED ABDUIA[-{t I{iARSATVIE

l
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ITEI> UB LiC OF KI]N\,'t\
IN I'FiE I-iIGI{ COURT OF KENYA A'T N

CONST IT[J'IIONi\L AND H RIGI{'TS
T F

r\IRO.RI,
i : ..'
D.lvl.sloN

LJ\\[" SOCIETY OF KENYA... .

AND
NATTONAL ASSEN,TELY OF T[.I8. REPUBLIC OF I{EN\"\
AT-|O IU\J E,Y G EN E R,r\r
HON JUSTICE MtOFk\NDzlED ABDL,'L{HI t(ARSArvtE.. .

Jti D ICLAL SERVTCE COrvftvtiSSION. . .

PtrTiTIONtrR

tST RESPONDENT
..2ND R.ESPoNDEi\.f

. . lsi TNTERESTED PAR-N'
2ND INTERESTED PAR-I-Y

TAKE NorlcE rhat rhis Ho.rourable courr shar.i be moved on che day o[
20t8 at 9:00 o'clock in the forenoon or soon therea[rer as rhe Appiicants may be heard on rheir
apphcarion FOR ORDERS:

That this Applicarion be certified as urgent and fir to be heard cx.p,tiei. rhe firsr insrance.

That penchng rhe hearing c'I rlris Applicauon i^rer parres, a co.servatory order do issue
suspetrc-ing the Norice inviung the members o[ the public to subrnit representaLions ro r6e
Narional Assembly concerning trre vetriog oI the l'' Interested party.

i' fhat penchng the hearing o[ this r\pplicaoon inhr ,bairt a conservarory order do iss.re
prolubiring: the 1" Respondent from purporung io sumrnon or 'ei the 1,, Inreresred parq; as a

mecrber oI r]re-ludicial Ser-vice cornmission. Equatty, rrre 1,,[nteresred par-q, gs and is herebi,
protribited iionr appear:ing belbre the 1" Respondenr tbr: r,etring as a rnenrl:er oI the Judiciat

fhat pending the heartng and deteinunarion of the Petitio^ a conservarory or:der d, issue
suspeniline the Nodce inviti.g lhe meml:crs o[ rtre public to sutrmit reoresentador)s i() the
Nadonal Assembll' conccr.ing rhe verd^g oI che l', Inceresred parry

Tliat pcr'-ding the hearing arrcl deternrination oI the Peridorr a conser.varorl,clrder do issrrc
ptn'ltibtr'itig' the 1" llesportrcient ti:onr surnrnonin$o. r,eri.ing tlrc 1,, Intere!rcd p^rq, n5 n ,rre,'ber!.
oi tlre Jtrcllcial Service Comntissiorr. IJclLraUv, tlrc i" [.r.ercstc<i i)arty ll<, u.d is hercl;v 1>.:hibired
ttorrt appearing i-rclbre the l" li-eslrorcier.ri io.ietuile as a nrt,'iirircr oI rhe Judicitl Scr.iice

2

t

I

t
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()

(-o r rrnr tssto ir

Thac thc Rt:spondents beai' rhe Peui-tcrni:l's cosls r')[ tlrr.s '\l-:pIcauon

Wi-itCi{ APPI-tC]i\-I'ION tS IVI.ADE ON-TI{E GTTOUNDS TI-IAT:

t. Under Arricle l7L(2)(c) rhe Conrmission, aruorrg otircr:s, consi.;is of one Cour:t ot: '\ppeal 
jurdge

rltt:trdby the judges oI rhe Courr: oI ApoeaL;

Z. On grtr Nlarch,201g rhe Isr [nreresred Parry was elected by the ludges oI the Cor-rrt oi Appeal

as a member oI the Judrcral Service Cornmission

How.ever, rhe l)residenr has ptrmorred ro ttoninalt dre l" lnrer:esred Parq,' as a niember oF rhe

Judicial Service Comrntsston

Ftowing iiorn the above, on 21" lvlarch,20 18 and again on 22"c tVlarch 20t8 rhe 1" Resoondeut

purported to tssue a public noiice in the People Daily trrd the Darly NaUon nelvsDaPer

respectively calling tor submission oi Nlemorancla se$'ard the veriing ar-rd considerauon ci

suitabilir,z oI rhe t" Respondent tbr appointment as a menrber oi the Judicial Serwice

Comrnissic,n - not.r,ithstand-rng his election by the ciear terms oI r\rticle 171(Z)(c)'

5. The l,,Resrronderrt became a Conr,missioner oI rheJudicial Service Commission by operauon

oI Arriclc t71(2)(c) and no person or body can Purpolt to e[[ect his membership in rheJudicial

Servrce Commrssion through a Drocess thar is outsrde Arricle 171(2)(c) The Petrrion thereFore

seeks to invalidare the purported appointment by the Presideni, of 1" lnteresled Parry as a

member of the Judiciat Service Commission because it is ultra rires the Consdrtrtion anci the

lar.v. The Perruoner aiso seeks, both in che r\pplicarlon and in rhe Peut.ion, to prohibit the

scheduled 'ettr^g 
o[ rire t" lntcrested Parq,. $, the l" Respondent as a met'nber oI theJudiciat

Service Comrnission contrary to Alucle 171(2)(c) because in purporring to seeli to vet the t"

J

4

_t(
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eu tho ri 17

Both ttre P.pi:licauon and Peridon uall be rendcrccl nLrsator)'it rhis AppLicarion is not cerntted

urgeilt a*c.l duiy brougl-rr beflore rl're llecess Dr-rtv Jurdge [tlr: directiorts because thc l" Interesred

Parry u,ourlcl already have been subiecred Lo ^i uil4'0nJ'tilt.rliona/ utltittgtxtrritt by tire [" Respondent

- st,[21s1.s; itre outcome. N[orcor,'er, the vetting orrcc conducted cannoI bc undone and t'voLrlcl bc

\lL"t.rtLi
,, p"rfrl",r.,,,i blottrlrl thc Coiirittrtjr>rr' L I

-[.he I)etitio..,i,c.,uId bc acaclenrir: e\.crr rhe morc- ii lhe i'' initr.esti:d [)aiti' 15 r'ctteci I'rt; i1t" .t 
'
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iit)S[-rtrncl:rrt 'irrr-l I-.rr-rrr,-l 11r1,r; i,.ilrir. .!;'. J)i,rt;ior- L. 1>c,r,i:p:, l.ir:, ir,, l. ,irri lrrrlrir,: l. \or r!cd.i
jl)( rjr ()it ilr,: tllt'rl.LI ,,'. r:-t.tti ."\.:iCt.,,. r1.,,11i,1 it,:....t it.-. ,, a,,,,.. ,,.1

tj 'Sitclr 2lll oLli(-orIl(] \\'otllLl ()cca.iton !rrca.t Drclu(ltr:c io t[rt: [)r'rrrrc-rrrei:, tlrr. 1,. Irrir'csrt](l i,a.i],, ilr,,
ptri.)lic 2llltl tllii i Lrl; r;I t:tri- til ljr)ire i-2ll ii rv'r]l :rlso r-rcc;rsto. Lrrr...-(:J.j5.!r-\ .l rr- ,t irrrbhc i L rntls
thi'lruPlr :i [)r(-)(]iis i-hat rrat,'.i,l !cqritrrr;iLcl,,' ')c ari-,r.;ictl in.ougrlr ijsLrra(j.- ,:)i (-(,)rr-i(rr-t atc)i], r)rdr:rs

9 (')rt': oF rl"e or'li':rs -sor,.,r[1 trt rhc [)r:irLrorr ii 2l r^:l.cli1r()r\; lrlLrricrl,. nr-r>lrrilt-rrrq rhe l;t
lles1'r616131311 I il'onr -;ttnttnonttrtz o. !-ctttrlr] ihc [:t Intcrested I)arl-y as a rrr,::irrlrr,r r>i tirc JLrcltc.rai
Scrvrcc Corlrtusslon

It) '\s :i rt:sr-ilt, the PeuLiorrer,3rav::l,i' icar-.s i[r:rt rl (hc v'ettlnq ot rirc l" Iiri;r:.,,sLerl [):r.rY rs 3]loil,-.:cl rcr

[).()ccecl dtrrtrtg, tlrr: i-rerrclcrrc-v'oI ihrs Perrrron, Lb.r:.rltilu.s quo sottg'rr [o l>r: oroi.:cicrl i:y rh(] urr)eLv

tl-tiiltul-lorI of tlrls ;icuotr vot!,ittav;'bcen lotallyr lvlped c!.rt rendclrng the [rclirorr rruqaroL\. -l'hr

courr'-s dectstort ()n tlle rnattt Peuuon rv'oulrl be ac:rdermc and oI n() Ll:;c to rlre l)r:ttttoner:lncl the

prrbIc lrltef(isr,

l l -i hu-', unless l-r ccnscrvacory, ord,:r rs rssut:cl penchnrl rhc lre--rrLrrg :lr)d (j.li:r.rrrrirattort oI ti)ls
Pe|rLloo rh,e PetlLton tvr.ll be icndcr-ec] nugatorv becaus._, thr: verrrnt>, sor-rehr ro be r:c.strainccl

'.,,'o,-L[<j [rarc r->cctrrrcr] desortc thc su<:ces, oI'thc pecLtrorr

tr' II' tlrc [" Rcsootrdent arrd [" InLer-esterl Parry are rrot rc.strarned as I>rav,-.d, tl,rey; re61,..,16 tcttsr a_.,ht/

lt"rortp/i Lrpc)n thc coLrrt bc[i)ri: clerrverv oI its;udgmcnt. r,\s the vcirrrre oncr: done cannoL be

rt:vet'sed, a rc[urn lo thc tralxi cluo w<'tul-<) bc tmposstble, succr:s.s ot .[re [)cirrr.)n rror*rtSstanding

t I '['[rat aPa.t, a[l()u/tll!] thc vcLtt-nll to co.tlnrre at t[us stagc, rvoulri renr.lcr. Lilc qlrcsLro{l oI rtic
(:()llsil lutlooalrry 'li Ilte cserctsc acar1enrtc rlrus dr:icaLtrrg lhc adn'rr:usrLllIroq ()[ ILrsircc [ry,,i.a1,oi
.:t-tectrrrc cxeIctsc ol'ltrrhciirl 2uihout1, and scri_ritnv ot a vetitriB excr.!]tsi.;alcl to lravc becrr
ttilder[akclt uridt:r it.,e (-orrsttitrUon 'l'ire \reItlrrp,,"vou[c] frave l>ce1 i:al.ril.cl 6rrL rrr co:r(tnrrc-:cl

o

ltl Fatlurr: Io lsstre 2 co{lser\rztL(ti y i)rrJ,:r ,,,.,c,trld r-Llrrrrrrtclv nrak.: r[rc Cr>lrri's iirr:il ri(]ctsl() Lt :t t/ttrttttti
as rllcre can i)c lIo Llsc o['.'. iar-otrrzrirl.- t.lcterrnlniu()rl ro tlic I)r-.[rLr<;rr..r li-rhr i)ii()ccaL]rngs
collitlrLlc atrr'l ritt: l" lrttcitsteri Partv ts urr[:m,[uli\. v(:rLeLl irv r[rr'['' Ii,:s,orr<lr:rrr rvlrric tlrr:
I)ctrtLorr ts 1>r:nclrrri, clt:rcr-nrrrratrotr trr (.oLlrt

l5 'l'lrcre 
hi 

^(),)r-c;r.r(li4:c 
tr> bi i>or-.c lr'tlr,:.[ " Iic;P.rrd+.rrt rr tlrc r.,q,Lurr[). rs ril.Lr'i:ri Lir..Lr.Jr .i

c(){1sci'vaIol-y ()i-(lcl s() :ts [(.) I-)r 
('scrvu lltr' ;tttltti (t/i') ro tI\(: sll,l I irr.i lt,r<i tt (,rl,r:s t. lrc:ir ;*..<i

ri..:{l:r rrrLirc r ilr: [)il-titoil

J
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t6. 'fii piJjuiliCe .ius"d 51, it,e ccniar"-,iroarorC?. i:i,-, b. iiriueailci i-,v an -rpcareci i.,eaii,rg c,t'

rhe Perit.ion as rhe thcts are unconLroversial and no lvr.iresses are Liltcly to be calied, [n any case,

the l" Respondent! [-raste h concluding the verung is srrbservieot ro rhe public inreresi in rhe

determination oI the consritr-rrionaliry oI the impugned exercise

r\ND WHICFI application is supporied by rhe annesed a[udav-ir ot Tl,IERCY WfuVf BUA and

by suctr other grounds, reasons and arguments as may be advanced ar the hearing r:[ the

App[icauon.

' '2*-PDated at Nairobi rhis day oI

LETVIP SUYIANI(A
E

DRAWN AND FILED BY:.
tVugeria, Lempaa c1: I(ariuki Advocaies LLP
Visicn Tower, [" Floor
26'h itlurhithi Road
P.O. Box 5954i-00200
NAIROBI
Email: in [o@nrlkiar.u co. ke

TO BE SERIED UPON:
i. NATIONz\L ASSEI/IBLY
5. TFItr,11A6RNEY-GENEfu\L,

OFFTCE OF THE ATTOfu\E\'GENEfuTL,
SFIEzuA HOUSE,
P.O. BOX 4A1n - 00100,

I NAIROB t.' 7. t{ON JUS-flCE, rvlOt-LArv[\tED ,\BDULAHI tV,\RSArvtF.

8. jUDICIAL SERVTCE COivL\,tISSiCN
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ll !. r11., til.r c Q]]{ljN Yl
IN_ll.iij l-lt(iLl CO!4i l QI:-KljlY]-i\.\'t' N.\rRoIjr

CONS'Il'f IJ'f IONr\ Sl)!!alU-Qlr
Pr.r'r l'l'rQ-N NO. o_1r 20_18

It'l 1'l{l-', VI.\'f'I'Ell OF' VIOI.A'l'lON OI,''I'l tli CONS'l't'l't,it'tON OI.. Kt,tNy.\. t0l0
,\Nt)

lN'f FIE N{;\'f'IIiR. OF.\R'l'l(lt-ES 2, -1, 10,'165,17l, llz,z3z,').3.), z,l9.rND 259 Ol -f IIi:)
(]ONS']'I]'I]T'ION

.\Nl)
IN 'I'l-lE rVIr\'l"I'LlR OI? Tt-iIl PtJRPolt-l' j.,]D Vli'fT'tNG OI.' I-tON Jtjst'tCE VIOili\r\,tN,tF))
.\,BDUf-Ai-ll \Y/r\ltS,\rViD.\S r\ NIIIN'Illlllt Otr'l'l{LIJIJI)lCI:\1. SITIRVI(jE COtynvlISSIC)N

t-i\w SoctE'r'y oF KENY,\ 
lili'l'wl'lliN 

pr:. f r-i ION lrri
.\NI-)

\r U'ION,\l- ASSI-:N[Bt.Y Ot TtlL lillPL,iJLtC ()F Kt.Ny,\
.\I-I'OIiNUY C}ENERA], .

r t.- ) N J USTIC Il. N,tO t-L\ ivt\,tL D .\ R D tj L, \ I. r I !V.\liS.\ NtI_r

i UD IC tr\1 . SE t(\.tc E, CO Ntr\,tISS ION

I,I

1',' [i_l]SPoNDDN'i'
. .2.D RIISPC)NDIjNl-

t 
s I tN'I'IrRl_rsl-ED p.\Ii--fy'

2''D I N-I'L,R-LIS'I'llD p,-\li l-y'

Pr_rl'r'ILQN

f-iltulciihe -!4-q4!lo-lr Rrrles arrcl rrnclcr ittiels 2-2 ol-the Cens!!lL!rrorr oi Kenl4-lQ.[())

'LA_I}I ejI r Gji QOUI(1- o rr KllNYi\ :

1-hc lDettrron o{- [-arv Soctetv oI I(en1'a, ,'t,ltc>sc addr'.:ss ol- scrvrcr: for thc pLrLposcs c.lI tlrrs I)etrtron slrall
'ut:'

N'[ugcria, [-enrpa;r ck Karru[u l\c]r,ocar:cs I-.L[)
Viston lburcr:, l" Flo<;r
26'r' N,[urhrthi tioad
I']O Rox )95+i 00200
N.\iitoBi
L.rnetl rn [o(r!mll<la'.v co ke

"[t-.e I)crtttoni]t ls a.jtaiuto:\, [;oci1,6i111;[isirr.rl l-1y ilr.'La,.,, S9clity rrl Kr:1t,tr .\r:t, 2(]IIiyrrlr li

stala) torlr t-:tzrrtrlalc.rrl(lcr sc(:tl(ttt rl lo as)t5{ tlrc (.lovclrrrrrr:rrt arr<l t[,: corrrts t. r]rx{t()ls rJlxtr^q

Lo lcgr13[111c;rt, tIrc aclintiuslrattorr oi-li.lsrl(-c lrrcl tlr,: J)rlcitce oI l.r,,r, rrr [ien,,3, rrpIqlcl tlrc
(lonjtltullott rt[ ](etii''t artci aclvrrrc.'tLri r:rrlt: ol-lari,an,l ilrr: arlrrunrs(ra[ron oi ;ust.rcr:, a,r<_l ro

I)l'ot(lcl atrci asst-.t lItr: tttcrttllet's oI tlr,'l.rLrlllr<- tir [(i:rry,a ln r.(lirrLci-, r.i:latrr11, l6 9r arrclll;t.y. 9r

rhL:tclr:r'rtal Lo.. l[rc l:rrr 'l'h.c I't'[ritctn.:r i)itr).qs rlrri.. l).:trrr,;t o!] lls 6,,t.ir IF]raIt'. oir bclr:rli i.,i rtsr

rucrrrl>crs rrrrl tn tlrr: 1-rLrblrc tirlclr.;l

a
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Tire peuuon rs trlec{ ,s;rirr-.r rl're [" llesPon,-lenr., thc Nattr;n1i 1\s1c]rt!1; r'-ri irs
rli ';ioIatit':n)

4

)

oi the Consurunon gt\:ttlg risc io ihis c'lust: 'rl' aciiorr

The Artorney General esrablrshed under Arricte t56 oI rhe Ccnstiiutir:n as p'-incipal Legal

adrriser oI the Government, and representauve of rhe Nauonal Goverrrment in cor-rrt or in any

ocher proceed-i.!;s, n,hich ihe Ni,rir:nal GoT erumeni i's a Paril, i; sued:s rhe 2'o Respondear' He

L-s also sucd on behalt oI the President r.t'ho has violated rhe consfitunon b't'PurPorung to

nom-inatethel,.Resoondeni..vhenhehasnoDolveroraurhorirytoc]oso.

[-[on justice Nlohamrned Abdutahu \{'arsame che sLrbject oI rhe purported vetung erercise is

loinedashavingalegitrrrratesiakeandiderruitab[eincerestinthePedriorr.

The Judicial Servrce Comrnission, rvtrose independence is implicared b1' this Perition' is also

loined as an lnterested Parry

Ftaving been duly elecred uoder Aructe t7L(2)(c), this Petjuon quesiions rhe consdrutional

.-,alidif,v oI the President's purporced appointnrent, and the 1" Respondent's DLrrPorted vetting'

oI the 1,, Interesred Party as a member oI ttre Judiciai Service comrnrssion

F-irsr, the Presidenr's prrrporrecl nominarion o[ rhe it'lnierestecl Parqi is assailed a's tLra virtt

Arricle 171(2)(c) of rhe consrirurion' Second, the vetung o[ the l" [nterested Parry is also

ihulted as a violarion oI Article l7r(2)(c) oI the Consritution' Third' rhe procedure adopted by

che Respondenrs is Lmpugned a.s ultra uiret seciLctt 1"5(2) of rheJud-tcial Service Act' Fourrh' the

consritutionality of secrion 15(2) is contested in so far as PurPorts to give the President a roIe in

:he appoinrment oI the nrembers oI theJLrdicia[ Service commission appoinced under made by

bodjes specitied uncer Arucle 17i(2Xb), (.), (d), (Q and (g) oI ttre consurulion'

I

l

6

a

B Statr lforv a Const rtrrtlona lFor.rnclation of the Pe ri tro n

*' -,.,."- l>.".,.,,.,h1.,.,1,. Consirr,rion oI Kenya,2()10 Proclaims tlre asPirad()n r,I KenYil,ls For a

governffre.t based on the essential values oI hurnaLr riglrts, "o"LiY 
tt"-edo'-t''' d"'''''ott""'

iusr'ce atrd tlre rr-r[e o[ [at'v:

a

t]

9 Through [[re cot'.cepi' oI popurlxr soveretgnt\'

sc\rereign oorver in the people oI Kent'a to

Constjrtrtion, inclr'rding du'e-ctiy by the 1:eople'
!L\LLi

Urrdcr r\rricic 2. rtre consri[utiorr is tlrc sr.rllr:ertre [a$'oI the land ancl ii bincis all persoLrs ancl all

St.ltc or:qans at {:orlr Ieveis oi EO\reiitlnrett[. Irr irclclitioil, tlo [)crsoir rnav clainr or exert:i.-*e SIrtre

Itl

rn r\rdcle 1(1) the Constitr'rrioa locates a]l

be exercised onty ilr accor:dance with rhe

L
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u

^11!ho:1y:*.:Br 
as:luihoL-ise.l yl,:|., rhe crrrrsirnriron Liluuratlil" 1n1,ty1 Lhlt is inconstsrcnr

r'.,rrh the Con:;ufuri,'>rr ts v-oicl ro rlre estcnt oi llr,,: tttcortslslct'Lcy, zinci arl! aci o!, olll!.;s:(.)n ltl

rronlravenuon oI this Consrirucior.. is invalid.

Arr.icles 2(5) and (6) of ihe Constirudon also esprt:ssly import tlre general rules oI internaLi onal

l;iu, and treaLies radtled b,l'[ien7a 1s Dart of our [r'.i:

Arucle.l oI the.Consrirr-rtion behoves the Respondents Li[<e all l(enyans and Srate organs to

respect, uphotd and dei-end the Consrirudon.

Arucle 4 esablishes Ken,va as a sovereigrr Republtc and a nruki-Parry democraric State founded

on the nauonal values and principles oI governance in Arucle t0'

The nauonal. values and principles oIgovernance enumerated in Arricle 10 bind al"[ State Organs

as rvell as everyone w[ro aop[.ies or interpr:ets rhe Consurution or any larv or per[orms anypubl-ic

dury. The aadonal values and principles oI gorert'rance percinent to thLis Petiuor-r include: lhe

ruie cI law. democrncv. parilciparion oF rhe people, equity, sociaI justice, good governarlce,

Lnr:egriry, tatlsparency and accountabihtv.

i.Jevertheless, as rhe list o[ naiional ,ralues and principles oI governance urrder r\rricle'1"0 rs

inclusive rather than closed, rhe Peridoner contends that separat.ion oI porvers as rvetl as iuclicial

independence are both natiooal values and principles of governance under Arucle t0.

Under r\rucle 94(1) of the Constirudon, ai the national level, the legislarive authoriry of the

Republic, derivecl flrom rhe peopte, is i,ested rn and eKercised by ParLiarnent. Artjcle 9-i(4) oF the

Constitution therefore cbligaces Partiamenr to Drotcct the Coirsdnrdon and io promote the

denrocraric governattce oI the Rcpub[c.

l?

ri

i4.

15

t0

i,3

iilc e laie o ans,

to cielrberare orr and resolve issues ci conce[n to fie PeoPie aird to review the conducr o[ the

president, rhe Dcpurv President and other Stare Officers, itr ol:tice and to iniriate the process oI

rcrnolring thc:n] from oftrce.

!r.

Under Article t?.9, execr-rtir..e authoriry dcrives from the peop[e o[t Kenya and must be erercisec]

i. accqr,Cance q'-ith rhe Ct:nst{nrricll E'xecttLive authclritl' rnust also be exercisecl in a tnilntrer
lL!ri

coarpan'ole rvirtr tlrr: pr:inci1>lc oI sei:i,ict: to t[," p.o1ri" o['Kerrya, artd hol their rr'cll [>cin! and

[rerrc fit.

L

a

t
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Uriocr \r:iicle Ij1, ahe-PLasiclen, nrrr.sr:

(u) r'espect, uphold anci sategr.ra.rd rhe Consdrudon;

(b) s;rtegtrard the souercignt), o[' che RepublLc;

(.) promote and enhaace tire urnirT oI rjre na[ion;

(d) Drcmorc respect tcr che cfur,e isttrr oi che peopte ancl communi[ies

oi l(en;ra; and

(.) ensure the protection oI human rights and F-rndamental

lieedorns and the rule of [aw'.

Arucle [59 decrecs c]ear judrcial authorirv is dertved tiom che people, and vests in coLrrts and

uibunals established by or under the Consritulion. Courts and tribunals in e-rerci.;e oI yud-icial

aurhorirv rnust be guided by rhe ibllo,.vrng principles:

(o) iusuce shall be done to al.l, Lrrespective o[ srarus;

,U iustice sha[[ not be delaYed;

(.) alternatit e [orms oI dispute resolution includrng

reconcilation, mediar.ion, arbirradon and tradiuonal

dispure resolution mectrarr-isms shall be promoted,

subject to clause (3);

(.i) justice shall be adrnini.stered withor"rt undue regard ro

procedural technicaliues; and

G) the purpose and principles o[ this Consdruuon shal] be

protected and promoted.

Arucle [60 guarancees the independence oI rhe Judiciary anci provides that in che exercise of

judicial aurfroriqr, theJr-rdiciari,, as consdrured by A'rricle 16.l., is subject onl1, 1e the Consrin:tion

and the [aw and is not subject to the conuol or Ciiecaon oI any person or authority.

)ii

I

a

21

22 Urcjer Arricle t6: (i)(d)(u) o[ the Con;drudon, rhe l-ligh Court has jurisdicuon to hear an;,

question relating tc-r dre interpreration o[ *re Corrstitution, inctuding the deteri-ninatton ot'a

quesrion regarding r,r,[rether any nomination is incortsisLcnt rrrttr, or in contravenrion ol the

Consriruuon.

a

ln the appginrmenr oI the Chief iusricc anci ortrcr: iurdgcs,.theJuchcial Service Congmission and
a'- ---- -rr-(,{ L rlL L ! \ ! L

II'a

,

23

t.[re Prr:sident have tireir r:oles balanr:ed oLrt ut)der Arricte 166 as [ollo'.vs

l-)



i^)

i'irr' i)i-cstCr'rrr slr.iU 2',i),)L),irr

ilrc Llrte, J,,:tLrtr' rirti i,rt.. i ),:i,i,i, (.lrr.:L _1rr'tlr-,:, trl

r.ccorc{:rrrcc r-railr lltl i-i.:o;rtittinrla[r'rrr oI Lh.-- frrctrct;ri

.ir:rvtce (lornnrisston, rrrrl sLrb1.:r-t io,lre lpproveI of th.r

\ aiton:iI AssernbLv, an.-l

irll oih,:r 1,-rclrrcs. tn -rc(:orcl.rrlr-i:,,v'.th lht: rec-omntr)n(l2lu()n

.r l- t I r i: I t r cl,rcr ai,i.: r u't l-;' (-,, r r u i r :s' io rt

).4

?,)

( L),'

.'\r:ucIc 2.rl 8 st-rPuIates tIrar (.hapti:r [5 apPLc' r() corrsLll-u[tonaI cornrnlsst()rIS rrrcltLcitrtq Lfr.:

.iuthcral Scrvtcc Llr:rrr..nu;stcrr rnci Lnrli:p,:r-rr.itnt olItc.,:s tx/,epl /0 l/t,: txlut/ /lt,z/ !/tL Cott/itttltott

t,r,;utdci o/hen"*itt

lc-, t[rr.s errd, r\rtrcIc I7 i(12) rvhrch ts a /a-v ;ptLttr/t; t.rn ifr,: corrlDC)stiLon oI ihc JudrcLal ServLcr:

(loinnrtsston arrrl s1;cil; otli lts mcrntrcr-ship a; [r>ilorr,t

(.") T'ire Corninisston slrell cr,rtst-;l o[- -'-

(r) rhc (,hLei JLrstrce, ,,t,tro shrll uc lirr: chatrperson oi- thc

(-,o rn-nrtssLon,

(b) on.: SuDreme C.c>urt ;uclqc el.:cilci by thc ;uclges ot' *ri:

SrI[) riinC Cor.rrt,

(.) ottt Cotr! of ,4p1ta/ yuclgr: r/eclrtl b;, ilu ytdges o1r tht Cour! o/

'U>l:ta/,

(.i) ont: F{r-gh Cotrrt luc'igc ilnd onc r1r?.gistrlte, one a \!'omatl

au<l one a rna11, elcctecl lri [[rr: ntern[>ers oi th.:

associail()n of- jrrc{qcs 1n.i n)atltstfaLes,

(") tlt<' ,-\trolirei' Gcneral,

(t) iu'() xclvocat(:s, oll(: a !t1)irI,iit rttd rtlii: a tllat), c,.rclt oi

tr'Irr.rrtr [-ra.s at Icast [r[icerr vo,II')'e:i[)cr-tcr-rt:e, cler:(eci trt,

/o\

,ir,: rrr,:rrr[.:crs r>{' :hc siitILIr-oi-\ [;116111 5f ir11;1rsrl>lc Ior thc

,r i'r-, i.:s- torr irl rct,lrIattort cl i ztc1r,oc,.i Lcs,

()lr(r i')etson iroi-illilil tc(i lri tlr.l PLrbLr: Scrt,tct'

(,onrrntssLorr, rtttcl

oitC \r()'rilan arr<-{ Orrct uurn t.-, r.-i)rc:icuI ihc ltub[rc. rrctt

berrrti, [.ivr1'ers, a1-'rpottrtccl i.ry tlrc l)rcstclr:rrt !vttII L[rc
r. _ L r
rlrlrrrlll i,l-rlit'Nlttorta! ,\ss"rir,,lt I I

7
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i

I

!,-o1pa.r1uuel.v.', 
rvirhirr rlllr-r:]'r.:ll-. ?i .51er,cr1ce, I:eside 'l"llc.'!r1c-onsfru-ti:u 

t:P'-tt-:l;'- 1ec:

our c[rt: irrctnbcrsirip <lI cerrain cortsri rr.lricir,,,t] c.)ttt:rrLssiorrs irtcludirrg the Cc:mnussion oir

Revenure Allocauon under (Arricte 2ti) and tlre Siriaries arrr] Remutreration Corrrmission (r\rttcle

240); Public Service commission (r\rucle 233); Nruonal Police Service commrssion (Ar:ucle

?46); the conuolier oI Budget (Articte '28i2)) anct the Auditor-General (i\rucle 229(2))'

?l . Other-r.v-ise, rlte /rx.gtarrctlz.r-ser out in r\rricle 250(t) to (3) as to ihe composirion and membersirip'

o[ consdrudonal comrnissions is as [o[lows:

(t) Each commisslon sha[[ consist o[ at leasr tluee' but not

more thao nine, rnembers

t,a)

The chaupersoo and each member of a comrnission' and

the holder oI an independent o[[ice' ;hall be-

irlenliierl and resomrnendtd 1or appointruni in a mlniler

prrtnibed b7 trctional lry*lation''

approved by rhe National Assembly; and

aPPointed b)' the President'

To be appointed, a Person shall have tt're speci[ic

qualiflicacions required by this Consururion or national

legislarion.

-fhePeuuonerpositsthat,byrvayoIexample,tlreNarionatLandComrnissionandTeachers

service Comnrissio* are established by Ardcle 67 and 237, respecuvely, but theu speciflc

composiriotr and qualitications are ametrable to the bxgttttralii in Arricle 250'

(2\

(ir)

(c)

(3)

a
28

I Judiciat Service Act, 201L

Hourever, Sec'uon 15(2) which contradicts the clear ierms oI Arucle 171

Respondent's mode r:I appointtnent in the follor'r"i'ng terms

AS to the 1"
29

!

(2) Where the norruuauons ate

under Article t71(2)@), (t)' (ti)' (Q ancl (g) of the ConsurLtuon-

(.) ihe respecrive nourrnaring body shall srrbrnit the name o[ its

ni:minee to ihe Presiderlt; and

(b) the President sha[[, wittrirl three day5 65 receipi o[ the names'

appoint the rronrinecs as ntembers oI the Conrmission'
-rr 

L L

:!
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)() ()^ 9'" \.tar-r:ir, li )t)j ,-rt.: i' I:t,.:,i:>rc.1 i)ztr Lr \'.'ir.S r'li:t-tt-(l lri ih,- t r.lf i:, rr ilt" ( 'r't'ti o'' \irpt:at 'r'

.I iili:lIll-)(ir ili rli,' iLl,-1.t.:t.rl )'.''-''i.:i ('t>lt'iIll''ll'rti

) I I lowcrrcr, rfrc [)r-est<-lcr1t has t)Lll-i)()rte(l t(> )tr)//'!ltrrtlJ dre l" ltri,ll'csr.:cl Pii;'1i' 1i 2 tllel]li)t:-i of ihrl

JtrdtcraI Se-rvtce (-ortrirttssLc>rl

') Fiov,zt.g ircin rlre;rl.>rtr'i, on 2['' ).,1 ilr:1,.,2()tE rh; l'- iic-;t>onrLcttt tr'!r'[)()r..-(l i() L-istre 'l or-rbLtt'

noilc.: rr.r thc l)coPIe Darly ancl :rqarn on \[arch ?2, 2il E rn th.: r)aril' NarLcir calLtirq ti';'

SuDrnrsst,Jn oI N[r:.rorarrcla towarc] rhi: t-e rung rird constLl(:r.2rtton oi sLut:1bLirt1 oi' rire l"

RcspondL)nt [r>r ar)poLnirni)nr ai a m.:rnb.:r oI thc -[r.rrLr:ral Scl''rlcc (-<>rtttnLsstort

noi\.v1[hstradirrg h.rs :iccrrorr b], ,h. r-ii:ar Lr:rrrrs oi Aruclc t7 t(-]1(r:)

l-i T'he l)etrlton lhere[ore sceks to ritvalrclaLc as unconsrltuLlortltl Lltc 1>r-ri-lloric:cl lrrDolnLtnenL bf ihc

prcsrdenL, ol I" iaLercsrccl l)artr,/, as a meml).:i ct rhc Judrctal Si:rvtce (.ornrnrsston togeLher

!e1th the l,,ReslrorrdenL's ouritort(:cl vcttt6.t, <>t the [" Iniereste(l I?art;: t:1.:tniler oI thcJudicral

Servrc.: ConrnussroobY t/tLltott, cort[r,r-iy tcl Aruclc I;t(2)(c)

C Parftcu.lars o I Unconstitutio-rla[ly

(r) "Nontttrtltott" itctd " u:lttt{' oJ' th l " lttftrtrltJ Par5, cotlror1 to A.rtt;/t

t / t(2)k)

[.-trst, the pelrirone r .]sscrts rhar thc r)urpc)rt,e(l ''appornlnrerrr" o{- llre [" Irrtercste(1 [':rrq, a <'luly

elected mer.ber oI t[c Juc[cLa[ Servr,-e CoinmrssLon undcr :\tu<-le t /l(2)(c.), vLo[ates t\rucle

t;1(2(c) c>[ thr, (.onst!nlLlon 
"",[rtch 

ooly rlrot'tdes ior hrs c/e,:/toti.

Scr:oncl, the Perrlroncr abnegarcs t[te Nat'Lonrrl i\ssernb[1"s purpor:tcd tn[crrde(l vcIL1nq oi.tlrc [''

Rr:spondcnt b;r'thc clcar tcrrns of l\!.ticlc t7l(2Xd (herc rs nelthcr cotlslt(ullotl;r[ nccesstrv tlor

crov'tsion for sirctr r.-i:l t-illS-

l,!

)6

.))

J'lrrrcl, tht: l', Rr:sitorrdcrrl lt;tr.trrg rr1 tlrc roccnt ltir;l rrgllrl;,r rlt wt c>trg[1',.t'alr"-'cl r[rc'rrr-:tlirtg ot te

rppotnte<l pLrbLL: t>i[i,.:re[s. to [)Lrrl)olL t() !'c

,Jrrclrcral Scryice (.or;riltsstr>rr t:. rL-.<:rlrrttrratolr arttl lir'btiraly l'tcttt'r: r,trtcc>rtsttturLonltl

l',/ Fotriih, A-ssLrinlil.., s.ctron t 5(2) r,.,cr r: irot irrv-altd 2i. i)liilLl()cl Irclorr', thc l)1.'sLclcn[': rttLurt-' to

iton.ltrl1ltc ttrc I ' InLc[estcci [)at tv, r,.,rrIrrrr tlrr-r'c ciltt,s o[ ()cot[)t of [tts (11t]1c. :ls 'r tncllll)cr oI t[rc

(,ornrrrisston rs rtl/rtt /z/1i sccLtotl t i(2;(r:)

itiL
il

(,) (,ott'!itrt/t0t;'t:':) ',1 \'r),'," ! ; ttl ri"' f r"!'crt! '\':' t'iL .'!rt,
jg Iii .o tzrr :rs ,ccri,->i, i:I2)) oi thc JrrrlrcL:Ll Scrvt,', ,\it, lr)[ i prrrP<>r-ls to {>,tvt' tirr' l'rcsttlt:ttt itny

7

I
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.lrt _11 
rhlorrunluol :r1d aqP'lirliLneirr ot a Per-{()il eiccicci trrriicr: r\rricle l7li2)(b)t G)'

,nC (i, ancl by e.ttension:iilor.rr.s Ior anci tire .i'' [ir]sDOr)(i(:ili a r:i.rl,: iir rhc itpi-lrov:rl ot-

nreqrbers c.I ri-re Jr.rdicial Service Cornm.ission undcr Artictc I71(.])(b), (,r' (tl) and (t) of

constirurrion rhe sarne is null anci void and oI no effect i-ll [atv:

(.1),

iir c

rhe

(

t9

+t

(r) Cotti/iiu!iortal Supnnary, lurltciai IrdtputcLt:tt nitl S1)traiioit cl PoLutti

As a resuir, th.e purported nomirrauons oI rhe l" Interesrec Pari-r' arnounts to a ciaim or

exercise oI scar.: aurhority, contrary to rhe ConsriruLiorr,,.vhir:h is invaljd and ott no eF[ect in la''v'

The peuuoner submrts that the list oI national values and principles oI goverrlance is not

closed and includes seoara[ioo oI po,,ver:s anci judicial inclcpenc{ence.'['fr,: nrove as conce'ived

and carriecl out blurs rhe separarion o[ polve(s benv'een the Erecutive and the,iudiciary and

consritures a duect threaL to judciat independence secured urrder ArLictes 160(t) and 172(l)

through the Jud,cral Service Commrssion'

The petiuoner subm.rts thar the Respondents'ac[ions aitacks the tenets oI sepaiation oI powers

and judicial independence, li'r.ng at lhe heari oi the f-onsrituirion and rvhich ii left unch'ecked

would desrroy the Lbundarion oI l(enya's sovereigntt'arrci nadonhood.

A[so the norrJnariorrs as conceived are meanr to and intleed do inrer:fere with the l" itrrerested

Party's starus, fr:ncrion and public perceprion as a n''en''ber of an Lrdependent consdrurional

:omnr-ission'oY :,leclio tt.

42. Al-t in all, rhe substantrqe defects in procedure and lr:ndatnental omissions tn lhe purporied

nominaiion and gerdng oI t[-re t" In[eresied Parrlr, a r-r'rernber oI the Judicia[ Service

comrnission, by elecrion, renders tlre various omissioirs and processes indiviclually and

cumu[ativell' unconsdtuiional and ureparabl,r' i-larveci'

40

ta

D Re lie fs

As a consecl4i uerrce o[ rvh.icir your lrrrmbtr:: Periiioner Pleads tvrth the Cor-rrt [o [>c granlcd rhe

a

ioiic,wtng

A declaration be anC is trerebf issr-red ch:'.t tht: J>trr:poricC rromination and ve''ting ott tlre

[,,Inrerested Part1., by the PresiclenL arrcl rire l" llespondent resPe(:ti\rr:Iy, as a tnember

oI ttre Juclicial Service Comn-Lission is ltncorrslrtr.rrional anc[ irlvaiid;

1. L.
Li

arr tonraLicall)' [:e c:ltti.rt: a ttrerlll.lei oi tlrc '

,\rucie t;1(2)(d r.r1>on hir; c[i:cti<;it i:r' the

[6

t
tr..

(6) r\ cleclararion rliat tlie L '' Iirt':r':sleci ['i'rrtr

Ir-rcllcial Service (-oinrnissiorl by oPCrt]uol1 ot



(.)

(d)

ludges r:I the Couir oI r\p6:eal

z\ d.:claration that to the cxtent thar in purpose aadf or e[[ec: Secrion l5(?) oF rhe

Juchcral Service Acr, 20 1l purpor:rs ro give rhe Presidenr any role in rhe noi-mnacion and

appointrnent o[ a person elected under Ar:ricle l7t(z)@), (.), (d), and (t) and in effecr

allorvs rhe 3'd Respor.rdent a r:ole in the approvai oI the mernbeis oI rheJucliciat Service

Commrssion etected irnder Arcicle t7l(2Xb), (.), (d) and (t) oI the Consrituuon rhe

same i"- null and void ancl o[ no e[[ecr in [arv.

r\ permanent iniunction do issue prohibiting the [" Respondent from purporung to vet

the [" Interested Parry.

An Orcier do issue invahdadag rhe purported nominarion by the Presideni o[ rhe ["

lnteresrecl Parry as a member oI rheJudicial Service Commission.

The t" and 2nd Respondents bear the Peucioner's costs r.vhile the [nterested Parties can

each bear Iheir or.vn costs.

(0

4
l'/',/-k)'5Dated ar Nairobi rh.is day o[

LE PAA SI'YIANI(A
ADVOCT\TE FOR TFIE PETITIONER

DR.\IY4'J AND FII-ED B!':-
i\'[ugeria, Lempaa & Kariuki Adriocates LLP
Vision Tower, [" Floor
26"' Nluthithi Roacl
P.O. Box 59543-00200
NA IROBI
Email: iu fo@mlldaw co. ke

.TO 
BE SERVE]D LJ!Q:\
1.. NATIONAL iTSSENIBI-Y

2. THE, ATTORNEY.(}ENER,\L,
OFFICE, OF THE A'1'TORNEY GENi],R.\L.
SFI.E,RIi\ FtOLJSE,

P.O. BOX 401r2 - 00i00,

t\AIROIlI.ir..L
i. HoN JtrSTrcin i\,rot-L\N,U\,IED ABDLt;\Hr Wr\RSA|,tE
4. JUDICIT\L SE'.tt\/lCE, COIVL\,IISSION
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R!ll I. KL)

IN'i'FIIJ I-IIGH C OF- KliNYr\ r\l'
CONS"I'I-I

L-.\w SOCIE-n'OF i<EN\'.\. 
\N;

NA I-tONAI. :\SSE,N[Bt,\' OF TitE ITEPUBI-tC Ot: I([:N\"\
.\1TORNtrY GENER.\I,.
HO Ni J USTIC E f,tO HA I'L\ tED,-\ B D U I-A I- t t W.r\ IiS,\ N'LE'

J tr DICLAL SE,RVtCE COVii\ttSSION. . .

PE,TITTONER

ISt RESPONDENT
2\I) RTJSPONDE,N'I'

. I 
S I' INTEIiEST'ED PAIIT\'

2SD INTEIiEST'ED PARTY'

I

VIT

I, futERCY Wi\-TVIBUA. a1 adr-rlr person o[ sor-rncl rninci. a ciiizen o[ rhe Republic oi l{enya o[ P.O'

Box 722t9-0C200 N,\IROIJI dr: solemnly make oarh and statc ls tollorvs:

[. I ant rhe Secrerar],ro the Petirioner's Council xnc] t]le Chiei Esecuuve Offlcer o[ rhe Peurioner

herein, dulv ar-rrhorized and iamrliar ,,v.iclr ihe iacts in issue and hence cornpetent to srvear this

affrdavit.

?. Oa 9'r'Niarch,20tti the l" lrrterested Party ri'as electe'i b]',[-'. ludges of rhe Corrrt o[ Appeal as

a member oi che [Lrriicral Service Commrssion

j. Hor.vever, the Presideitt has purported co nlnriilltll rhe 1" lnterested Parry as a member o[ the

.f uclicial Servtce CornmissLorr.

4. Flowrng [rorrr rhe 21[6rve, on ?['' Vlarch, 20t8 and on ?)"t Nlarch 20 18 the t" Respondent

ptrrporred ro issue a pub[ir: notice in the Peoplc D:rilv and the Dzuiy Nauon respectiveiy caLling

lor Subrnissron oi Nlemoranda tou,ard rhe vettlng and consideration oI suitabiliry oI the ["

Resoonclerrt ibr appoinrment as a mcmber oi rhe Judrcial Service Com-inission

nongirhsiandipg his ctecrioltr),,h. cleai rcrms o[ ,\rricle t7t(2)(c). I anne.r copies of the

notice {tublishetl in the PeopLe Dailt, ctnd Daily Natictttnrurked as "tl'['tl/-l and i'{l[L2.

'fhe Pctiuorl rherc[bre sceks [o invaliriate as uncortstituriorraI the PLrrl)or:tec1 appoirrtment bl' lhe

a

)

t

t.

t';rih thc l.' [tesp6lclcnt'-i pLt[[)ortcc] r.etrilq of tirc l" Inierestccl Palnr, a rttctnl,:er of rt nrenrbeL'

oi rhe Ir-rc[cial Scrr.ice L.orlnrission l>y tirtliott, corllrar)'rcr.\r'ucle t7l(2)(c).

6. T'he Peur.ion seeks r<t rni.alidate rhe purpor.Lerl appotnrnrent b1, tlre Prcsiderrt, oi [" Intercsted

i)arry,, 25 a mernbcr r:i' rhe Jrrclicial Scr:vice Cortrtntssic.lrr. 
-1. [re Peurioner atso seel<s, botlr in tl-re

,-\ppl-icau<>rr a1d irr rirc []'etiOton, ro prohilSit rhr: sch&iLrlcd vetting oi thc l"rlrllcicstcd Pa.rq', b1'

Llll

rtre l " llespondciti :ls n ,rle,iri:e, ot' rhe ltr.lrciirl Siit'ice Cr.,rrlrrilssioil corltrar\r to ,\luc[e

I 71 (3)(c)
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l'llt' ]),:rtll1)i' ll. ) (lL'.--,ll')irS Illt' t'r,'l'' lilti( 'ir iiit

\rr Ii rl ltr-l'. ;)i,,\'1.1r)rr ,)l ii) I',

r)lr)11r'.1 L( ) l).. il)i'r:rrr1 11 ,)i tltc ltr.-11,.:,.11 
\.'i'. . r (

,i)

r[ \. / rr,rir I I -]l

,11. f)r,..i1l1.sri 
,

1;;11" ..; r111 lf iji-1

i tirt lt'riLt-:,rl \, r- 1, \, i :i

)().1 t-\ il,)-lllll,lr l)( l-\ ),1

\r[t,.:1,: I ]r-1,1,, ,rl\ ,rrti

jj ij.tlt rlr,- \,rirlrc,ri1rr,; .:r)J Pcttl,t'r ,'Lll lr'i('il(i, rr)ri ,..rr1.,,:rror', ti rills \i-r1lit,.arLo,l li Il.)i .-irilil.-(l

rrr.ac-rrl .11.j ,lLrl, rrr'(,)1qlrL itet,:r:c tlt,: [t.:c,'.,- i), \ [rr,lrr, i,)r c]ilt'cli,lit: ,l;c:t,,tsc 'lr.' I" ltli''t-'t:.'r':r]

[):rlti. ,,rror-rltl .tli,:ril,,, ir.r,,-.' i>ccn :r,bl.:ct::ri to itr !//'(r)t).1.r''r/14ir.tl ],t'!//,t0 t\t'./.1! i>t' tlr,' | ' 11'lt1't'r1111' '1'

-\\rhatc\/cl iir,,oriir-onrc \,[i)reovt:i, Llrc t','tttt'tl,i):r(-( c()rl(lLl(]LC(l cantl()i il,: tlt'lciott.. -rrlci tv'ltrIcl llc

,r l)r)l'rrlrnr)lr, iriot r)tl {ltc ( -.)tlstl[tii-l()l)

9 -L'5e pi:it(i()ri r!,rrlLLl i.,.: acurlcrnr<t ('1,c1 rlri.nr(rr-.'rt riri [' Irrtcresrcrl I)artt rs (cll()-i bl ttr<: l'

ilcsl>,,rrcjcn, urci ii)LrLlLl rlirl'tt \\rl'uiri rlus I)cttir,)n lj l)cilLlrng Ihc tllrrrls .rltti l)ttilllc lasoLtlcii5

)[)el1 i O. illc lilrq:'l 
"r:ii1l)Q 

e \eLClSi] t't"o'-tlti ;tct'''t l-'c lLc(\\i'i('cl

I() SLrclr ?lil r)i;c()rrrc,,v,r'-rl.i ()cc?ist()1 !r,Lc.rt l)r-ci,trl'r-, Lo.llr i)(tt,tlr.)t'tcr, tlrc i'' lttt'-:icst,'cl [)lrt;'.11'3

.tttbIlc.trt,i rir., Itria:)a itr,.iir Uetlr]l.1ll lr r,..til .ri.ir),)c('!.St(ril uititaCeis:t',. r-tre (.ri rt.llliic l-r-irrds

rIicsgl-, .t l),(:)c.,s:i,ltrlt lrrrulcl lr'eittrri,tr,:1,.'l-re,tt,:.tcrl iht,>Lrt'li l)sLl:Iilce r)i 1-rr113q1rr.1lor\ Dtclcr:r

L t ('J.i: crl ilrt: ..-rtal,rr.-i sc.:trqlrt ttt tlrc I'ci,LLon ri ar tlt,lild,llot l IltlLItt(ttl()tl I)lolrLl-rlUrrrl the J'r

licsltorrcicrrl i'(,t'n -\Lrinltl/)tltrlg .)r- \'erLrilg rh.: l-' IirL.:LCstc(l i)alh' '.ts .] Illdll)l)cL oi tht'.f urclcral

ii:r vtce (.,-rtrittttsslrtit

11. \s a Lesrrli. rlr.: I)crtuoirt:r'qravr:1,, ii:ars rlr:Lt Li'Ll'..'\'clllrt:) r-)l rllc l' Ittr,:rr:siecl PilLi\' ls allt)"vc('l to

l)l'a)ccc(l .i'-tt tilil tLti 'ltlrtclcttcrr tli tllL' I)r:l!tlrltl, Iltr' ''"1'l'rril''' :ot-l.qlLl t() [)c J)rcJtcciccl []v llie tLtttt:[\r

tn:;UIutt(,1.t -ti' t]It:; ,lcrtctrt ,,,ottfrlltarrc, i,t.:, rr 1,11.1111 r,iii1-rr'cl rl,-t , rertclcrlllE ,-lIa Pe Llll()ll illlg.at()r\/- I ll(l

COLI'i':i ri '(-'i,()rt On iltj it).2tti', I)ltltl()r) \{.')r!ial ila:L(.-ttlrlllla tlr(l oi- l)o i!:t'ir) th.l PCUt!()(l('t

l.i 'I irirs, ltrl.'-,r -, .,,,,,,,,1 1.lL')t \ rltteL lj\uecl r). n(i,r,ll tl-,.' l',1'ltllrl;l :11',al \i,.'l(ltlllltt.tLirrll rll tlrts

(:( iirc liti()ti lrrr-' i iLilf)tl \\-1

tr'(-,irlti iltr'. ',, <-Ltr it'ri ;11;'1lllr' litr' s'tt'c,:': 'ri ril, i)r llrtlr1i

I I li'iirc l'' li.-.,:,,)ltal.nL,l,t(i i" lr,L,:t.-,.'.1 i'',11, 'it\ lt,)i Ii')iL.ll r(-.l.is l)ill\1".i .lr.'' 1'1r'ri1l lill:t .l l'''''l

,tttr)/,ttt/t lii)()t) rire L()r-ltt l).'t-L)rc llci,t-,:r. oI ii' ;rl.if.il'..llt \s (itc \ C(L1il.!l i)ll(-u (l{)tlL C:tili1()l i)'

rr:r'crscti. .t L(.iLttll ;r-) illL \/.t/tlt [l /() ir.r,iit'l lt, LlltJl,r',lill,.'Ll(-\'i]]i ')i Lil(' i)trlLir)i1 'l()i\1 tlll'Litll(llllS',

I ; '11111[.11,1,r ,ll,tytrr,, rlt, r,'!fi,-.1, tr, i,)rrrr;1,,. 'l: ,,11i.,t;',i,'. \\'a)tllrl lcllrlr'l 'l,L. ,i',,t'l()l] ()l tirt'

.(),sltIr-rtl()r].,lil,,ri tltr'.:rctcl;,':ttl.tilltll,c'llrt'ti'lr,llr,rv,Lll.';i,irtlrrri-tlirilrrli'rl lllsll:''''"1''"5rtl
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ct'teclvc ci;c:[cise ott jr,rclicia.I iri.rilri,r'iit,:it:tj sut'trii:i\r ci ;l vcLtiilg e\crcisc.iilid i() I]:i\-c i)c'rll

Lt.clcrtirl(e. 'uclef 
tIte Copslirrrijrtrr. I'lrc vcninu rr.otili lrai,e beerr carlieil c)Llt in co!ltilltred

r-io[:ruc>rr ot rIrc Consrirtrtiorr.

16. FaiItrL.e to issLle a conservlr[ofv orcler ri.oirlc] rrltiLlltctl'rnal(e rlle Court's tlnal clccision Lr t'/)iilNftl

as rllerc can be no use oi a ta'.,ourrrble cleceunrinatron to rhe Peliuoner iI che pr:oceedings

conrinue ancl rhe [ " [uteresiecl Parn. is r-Lnlau,firli,,' r,ectecl l:t, rlte [" Respondenr rt'hile rhis

Peirion is pendirrg cicrertnirlatirln i1i f r-rLiri

t7. Therc is no irre;udice ro be borrre bv ilre [" Respondenr ii t[e vert.ing is deiayed through a

conser\.lrorv orcler in order to prcsel'lre tl'te .rlcrltr.r qtto in the shor:t 1>erioc{ it takes ro heatr and

Cetern inc rhis Pedtiorr.

tB. A.y-. prejudice calr.ied by the corlser\ratoi:)rorclel czrn be rrutig:lred llr an esPedired hetrr:irrg of

rhe Pedrion:ls ilre Lacts are uncon[oversial and no $ritnesses arc likeli,'ro be ca[[ed. In any case,

r6e [" Itespouclept's [asre in concluciiug rire verdrrg is subser:r'ient to rhe pLrblic illieresi in the

decertrunzrtioir <:i ihe consdrr-rrionalirir 6[ rhe iLrrl>ugned csercise

'19. I depr:se r)ris rtfidar.ir rn slrpport oI the Periuon as u,ell as rhe Notice o[ \[orion application ',or

cor.rse11.lrory or,Jer:s in preser-r.,ariorr oi rh: .itarLIs qLro, pending the herrr:ing and derermination oi

rhe Peritiorr, irr.isecl on facrs r.r,irliin rnl, I<norvledge ancl trelievirrg ir cct l>e in accorclance wirlr ihe

C)art[rs ancl Sr:ar,-t tor,.' Declararions ,\ct, Cap 20

Srvorn at Nairobi this ZZnd daY of N'larc h 20r8
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