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CHAIRPERSON'S FOREWORD

Section 24 (4) of the Public Finance Management Act (l.io. 18 of 2012) empowers the Ca

Secretary for the National Treasury to establish a national government public fund with the approv

of the National Assembly. Consequently, the Cabinet Secretary published the Public

Management (Sports, Arts and Social Development Fund) Regulations,20l8 on 1Oth August,201

vide LN No.174 of 2018 and submitted them for scrutiny on 15th August,20l8 in accordance wi

section 1 I of the Statutory Instruments Act, 201,3.

The Regulations seek to establish a Fund with the sources of the Fund being inter alia,

required to be paid into the Fund under the Betting, Lotteries and Gaming Act, proceeds required

be paid into the Fund under the Income Tax Act, monies appropriated by the National Assembly

grants and donations, income generated from proceeds of the Furd and monies accruing to,

received from the fund from any other source.

The Regulations provide for the expenditure of the Fund being on the basis of and limited to

work programmes and cost estimates prepared by the fund administrator with the approval

Board. The Regulations further provide for a seed capital of twenty million shillings

20,000,000) appropriated in the current financial year 201812019.

of

The Regulations also provide for objects and purpose of the Fund to include inter alia provt

funding to support the development and promotion of sports and arts and promotion of

development including universal health care. The Regulations also require Parliament to

administrative expenses to the fund which should not exceed three percent (3%) of the

budgetary allocations of the frrnd.

Other matters canvassed in the Regulations include criteria for being eligible to qualify to gain fro

the Fund, procedures for applications to be funded, conditions and modalities for disbursement of

Fund, requirements that the Fund Administrator invests funds not immediately required for use

requirements to retain monies received and other eamings and accruals and the balance at the end o

the financial year.

The Committee scrutinised the Regulations in accordance with the Constitution of Kenya, the Pub

Finance Management Act (1.{o. 18 of 2012, the Statutory Instruments Act (No.23 of 2013) and

interpretation and General Provisions Act (Chapter 2) which regulate the making, scrutiny

publication of the Regulations and made various observations which inforrned the decision to

in entirety, the submitted instrument.
3 | Committee on Delegated Legislation: Report on the Public Finance Management (Sports, Arts and Socia
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a One of the key findings of the Committee is that the Regulations contrayene section 13(1) of the

Statutory Instruments Act 2013 since they are inconsistent rvith the Sports Act,2013 as they

seek to establish a Fund known as the Sports, Arts and Social Development Fund. Section 12 of the

Sports Act Qrlo.25 of 2013) also establishes a Fund known as the National Sports Fund with almost

similar sources of funds and functions as the ones in the Public Finance Management (Sports, Arts

and Social Development Fund), Regulations, 2018.

The Committee also observed that while the intended purpose of the Fund is positive for the sports

sector in Kenya, the country runs the risk of duplication between the Fund and other existing

entities in the sports sector already undertaking the intended functions; hence caution should

be taken to avoid duplication and wastage of public resources.

Further, the Explanatory Memorandum submitted alongside the Regulations does not

comprehensively demonstrate the details of consultations with the public as to the dates and

responses as required under the Schedule to the Statutory Instrument Act, hence it was not possible to

analyse the extent of public participation or level of consultation conducted required under section 5

of the Statutory Instrument Act and the spirit of Article 10 and Article I l8 of the Constitution.

Having satisfied itself that the Public Finance Management (Sports, Arts and Social Development

Fund) Regulations, 2018 contravenes the parent Act and various sections of the Statutory Instruments

Act, the Committee then resolved to annul them in entirety for the reasons advanced above and those

contained in section 2.4 of this Report.

The Committee wishes to express its gratitude to the Speaker for the support accorded to the

Committee in the discharge of its mandate. The Committee also wishes to record its appreciation to

the Office of the Clerk of the National Assembly and the supporting Directorates for providing the

necessary technical support to the Committee.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4), it is my pleaswe and duty to present to the House the Committee's Report on

the Public Finance Management (Sports, Arts and Social Development Fund) Regulations,

2018.

HON. GLADYS BOSS SHOLLEI CBS MP
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1.0 PREFACE

1.1. Establishment and Mandate of the Committee

1.1.1. The Select Committee on Delegated Legislation is established pursuant to Standing Order

No. 210 and is mandated to consider statutory instruments submitted to Parliament fo{

consideration. The Committee is expected to consider in respect of any statutory instrument,

whether it is in accordance with the provisions of the Constitution, the Act pursuant to whictf

it is made or other relevant written laws.

1.1.2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which it i{
made or other relevant written laws;

b) infringes on fundamental rights and ffeedoms of the public;

c) contains a matter which in the option of the Committee should more properlf be dealf

with in an Act of the Parliament; 
i

d) contains imposition of taxation;
e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the Constitution doe|

not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument callf
for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred Uy tfr{
Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers ;

m) inappropriately delegates legislative powers;

i

n) imposes a fine, imprisonment or other penalty without express authority having

provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;

p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and

q) accords to any other reason that the Committee considers fit to examine.

ueef

a
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a 1.2 Committee Membership

1.2.1 The Comrnittee comprises the following Mernbers -
L The Hon. Gladys Boss Shollei CBS MP
2. The Hon. Fatuma Gedi, MP
3. The Hon. WaihenyaNdirangu, MP
4. The Hon. Alice Wahome, MP
5. The Hon. Robert Mbui, MP
6. The Hon. Daniel Maanzo, MP
7. The Hon. Muriuki Njagagua, MP
8. The Hon. Timothy Wanyonyi, MP
9. The Hon. Alfred Sambu, MP
10. The Hon. Ronald Tonui, MP
I 1. The Hon. William Kamoti, MP
12.The Hon. William Kamket Kassait, MP
13. The Hon. Martha Wangari, MP
14. The Hon. (Dr.) Wilberforce Oundo, MP
15. The Hon. Abdi Tepo, MP
16. The Hon. George G. Murugara, MP
17. The Hon. Jennifer Shamalla, MP
18. The Hon. Munene Wambugu, MP
19. The Hon. Muturi Kigano, MP
20. The Hon. Patrick Mariru, MP
Zl.The Hon. Sammy Seroney, MP
22.The Hon. Gideon Mulyungi, MP
23.The Hon. Nicholas Tindi Mwale, MP

1.3 Committee Secretariat

1.3.1

- Chairperson
- Vice- Chairperson

(

I

( The secretariat comprises of the following members of staff -
Ms. Susan Maritim Senior Clerk Assistant (Team Leader)
Mr. Jimale Mohamed Clerk Assistant III
Mr. Dima Dima Principal Legal Counsel
Ms. Mugure Gituto Legal Counsel II
Ms. Anne N. Kigoro Research & Policy Analyst
Mr. Josphat Motonu Fiscal Analyst
Mr. Anthony Wamae Serjeant-At-Arms
Mr. Charles Ayari Audio Offrcer
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2.0 CONSIDERATION OF THE INSTRUMENT

2.1 Introduction and Summary of the Regulations

2.1.1 In exercise of the powers conferred by section 24@) of the Public Finance Mana

Act, (No. 18 of 2012), the Cabinet Secretary for the National Treasury and

published the Public Finance Management (Sports, Arts and Social Development Fund

Regulations, 2018 on 10ft August, 2018 vide LN No.174 of 2018. The Regulations

subsequently tabled before the National Assembly on 15s August,2OlS as a su

legislation under the Public Finance Management Act (l.Io. 18 of 2012. This was within

statutory timelines contemplated under section 11(1) of the Statutory Instruments Act.

2.1.2 Regulation 3 provides for the establishment of Sports, Arts & Social Development Fund wi

an initial capital of Kshs. 20 million appropriated by Parliament in 20l8ll9 financial

(Regulation 6).

2.1,3 Regulation 4 provides for the various sources of funds for the fund including

proceeds due to the fund provided under the Betting, Lotteries and Gaming Act,

proceeds due to the fund under the Income Tax Act, monies provided by the N

Assembly, grants and donations and income generated from the proceeds of the fund.

Regulation 4(2) provides for the apportionment of the Fund as follows;

i. 35% for the promotion and development of sports;

ii. 40Yo for social development including Universal Health Care;

iii. 20o/o for promotion and development of arts; and

iv. 5o/o for government strategic interventions approved by the Cabinet.

2.1.4

2.1.5 Regulation 8 provides for the establishment of a Sports, Arts and Social Development

Oversight Board consisting of eight (8) members. The Members of the Board are the

Secretaries responsible for Finance, Sports, Arts, Health, Education and three (3)

appointed by the Cabinet Secretary in charge of Sports.

2.1.6 Regulation 10 provides for the functions of the Board.

2.1.7 Regulation 11 provides for administration of the Fund and gives this responsibility to

Principal Secretary in charge of Sports, including the functions to be undertaken as

Administrator to the Fund.

7 | Committee on Delegated Legislation: Report on the Public Finance Management (Sports, Arts and Soc
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rt 2.1.8 The Regulations also provide for the CEO of the Board as well as a Secretariat to support the

functions of the Board. The administrative expense of running the Fund has been capped at a

maximum of 3o/o of the approved budget for the Fund.

2.1.9 Regulation l3 provides for the funding eligibility criteria fol sports organizations,

professional sports persons and government irnplementing agency as well as the required

documentations for the processing of the applications for funding.

2.t.10 Regulation 15 enumerates the various conditions to be met before the disbursement of funds

from the Fund.

2.1.11 Regulation 22 provides for the various offences and penalties whereas Regulation 23 makes

provisions for winding up of the fund.

2.2 Purpose of the Regulations

The Regulations seek to;

(i) specify the sources, object and purpose of the Fund including the criteria for sharing

of the proceeds for development of sports, arts and health sectors;

(ii) provide guidance on the administration and management of the Fund;

(iii) establish the Sports, Arts and Social Development Fund governance structure, which

includes the Board to advice the Cabinet Secretary for Sports and Heritage on the

proper and effective performance of the Fund, the Administrator of the Fund and the

Secretariat;

(iv) set out the eligibility criteria, application procedure, allocation procedure

disbursement to eligible institutions/ persons;

(v) set out obligations of the recipients of the funds;

(vi) gives powers to the Board to impose sanctions to implementing agencies or

13ecipents institutions / persons in order to promote accountability and prudent use of

public resources;

(vii) review of the performance of the Fund through regular monitoring and evaluation;

(viii)provide for the withdrawals from the Fund;

(ix) provide for reporting of the Fund to the National Assembly; and

(x) provide for the winding up of the Fund.

8 | Comminee on Delegated Legislation: Report on the Public Finance Management (Sports, Arts and Social
Development Fund), Regulations, 201 8
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2.3 Scrutiny of the Instrument

2.3.1 The Committee considered the Regulations in conformity with the Constitution of Kenya,

Public Finance Management Act Qrlo. 18 of 2012), the Statutory Instruments Act (No. 23

2013) and the Interpretation and General Provisions Act, (Chapter 2) which regulate

making, scrutiny and publication of the Regulations.

2.4 Committee Findings

Following comprehensive scrutiny of the Regulations, the Committee made the following findings

2.4.1 THAT, the Regulations were submitted to the National Assembly within the s

timelines contemplated under section 1l(1) of the Statutory Instruments Act;

2.4.2 THAT, the Regulations are contrary to section 13(1) of the Statutory Instruments Act 20i

since they are inconsistent with the Sports Act,2013 for the following reasons:-

i. the Regulations seek to establish a Fund known as the Sports, Arts and

Development Fund with the sources of the Fund being proceeds required to be paid in

the Fund under the Betting, Lotteries and Gaming Act, proceeds required to be paid

the Fund under the Ineome Tax Act, monies appropriated by the National Assembl

grants and donations, income generated from proceeds of the Fund and monies

to, or received for the fund from any other source.

Section 12 of the Sports Act (No.25 of 2013) also establishes a Fund known as

National Sports Fund with its sources being "the proceeds of any sports lottery,

levied under the Betting, Lotteries and Gaming Act, investments and any other paym

required by the Act to be paid into the Fund'.

ii. Regulation 8 provides for the establishment of a Sports, Arts and Social

Fund Oversight Board consisting of eight (8) members while Section i3 of the Sports

also establishes a Board of Trustees to manage the Fund; and

iii. the country also runs the risk of duplication between the Fund and other

entities under the Sports Act 2013, hence caution should be taken to avoid dup

and wastage of public resources.

2.4.3 THAT, there is annexed to the Regulations, an Explanatory Memorandum which explains

extent of public participation to include some of the key stakeholders consulted being,

9 | Committee on Delegated Legislation: Report on the Public Finance Management (Sports, Arts and
Development Fund), Regulations, 20 I 8

s

a

a

I

o

t



a

(

I

Ministry of Sports and Heritage, Ministry of Health, Ministry of Interior and Coordination of
National Government, relevant accounting officers of National and County Govemrnents, the

general public and international experts. The Explanatory Memorandum does not',

however, demonstrate the details of consultations with the public as to the dates and

responses as required under the Schedule to the Statutory Instrument Act, hence it was

not possible to analyse the extent of public participation or level of consultation conducted

required under section 5 of the Statutory Instrument Act and the spirit of Article 10 and

Article 1 18 of the Constitution.

2.4.4 THAT, the Regulations do not require a regulatory impact statement within the

meaning of section 8 of the Statutory Instrument Act, 2013 as they do not impose

significant costs to the community of part of the community.

3.0 COMMITTEE RESOLUTION

Having scrutinised the Public Finance (Sports, Arts and Social Development) Regulations,20l8

against the Constitution of Kenya, the Public Finance Management Act $to. 18 of 2012), the

Statutory Instruments Act Q'Jo. 23 of 2013) and the Interpretation and General Provisions Act,

(Chapter 2), the Committee resolved to annul in entirety, the said Regulations, pursuant to

Standing Order 210 (4) (b) and section 15 (1) of the Statutory Instruments Act, for the

aforementioned reasons.

ll th WJete. aoK

['

Signed Date

HON. GLADYS BOSS SHOLLEI CBS MP
CHAIRPERSON

10 | Committee on Delegated Legislation: Report on the Public Finance Management (Sports, Arts and Social
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(i) Commiuee Minutes

(ii) Sittings

(iii) Adoption List

(iv)Copy of the Public Finance Management (Sports, Arts And Social Development Fund)
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SPECIAL ISSIIE

Kenya Gazene Supplement No. 109

(Legislarive Supplement No. 58)

LscalNouceNo. 174

THE PUBLIC FINANCE MANAGEMENT ACT

(No.18 of2012)

IN E)GRCISE of the powers conferred by section 24 (4) of the
Public Finance Management Act, the Cabinet Secretary for the
National Treasury and Planning makes the following Regulations-

THE PUBLIC FINANCE MANAGEMENT (SPORTS, ARTS AND
socIAL DEVELOPMENT FUND) REGULATIONS, 2018

PART I_PRELIMINARY

1. These Regulations may be cited as the Public Fiaance
Management (Sports, Arts and Social Development Fund) Regulations,
201 8.

2. In these Regulations, unless the context otherwise requires-

"[dminisg'41sr of the Fund" means a person designated as such
uaderregulation 11;

"Board" means the Sports, Arts and Social Developmeut Fund
Oversight Board constituted in accordance with regulation 8;

'Fund" means the Sports, Arts and Social Development Fund
established under regulation 3; and

"Govemment implementing ageucy" means a government agency
established by legislation and whose mandate extends to the promotion
oftheobjects and purposes ofthis Fund.

PABT tr -ESTASLiSHMENT OF THE FLrND

3. There is established a Fund to be known as the Sports, Arts and
Social Development Fund.

4. (1) The Fund shall consist of-
(a) all the proceeds required to be paid into the Fund under the

Betting, Lotteries and Gaming Act;

(b) all the proceeds required to be paid into the Fund under the
Income Tax Act:

(c) such rnoneys as may be appropriated by the National
Assembly;

(d) grants and donations;

(e) income generated from the proceeds of the Fund; and

3025 :- *.,-':./'
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Citation.

Intcrprctation.

Establishmcnt of
thc Fund.

Sources of thc
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(0 any moneys accruing to or received by the Fund from any
other source.

(2) The proceeds ofthe Fund shall be apportioned as follows-

(a) thrrry five percent to the promotion and development of
sports;

(b) forry percent to social development including universal
health carel

(c) twent! percent to the promotion and development of arts;
and

(d) five percent to government stmtegic interventions whose
expenditure shall be subject to approval by Cabinet.

5. (1) There shall be paid out of the Fund payme.nts in respect of
any expenses incurred in pursuance'of the objects and purposes for
which the Fund is established.

(2) The expendirure incurred on the Fund shall be on the basis of
and limited to annual work programmes and cost estimates which shall
be prepared by the Administrator df the Fund, and approved by the
Board at the beginning of the financial year to which they relate.

(3) Any revision of the approved annual work programmes, and
of any cost estimate, shall be referred to the Board for approval.

6. The initial capital of the Fund shall be rwenry million
Shillings appropriated by Parliament in the financial y"aq 201812019.

7. (i) The object and purpose of the Fund is to provide fundiug
to support the development and promotion of sports and arts and the
promotion of social development including universal health care.

(2) Without prejudice to the generality of paragraph (l), the
Fund shall provide for-

(a) financing the development of sports and recreation facilities
including stadia, gymnasiums, buildings, tracks;

@) enhancing support and access to funding for sportspersons and
sports organizations to enable their participation in sporting
events and competitions;

(c) facilitation for the acguisition and provision of equipment to
sports and recreation facilities;

(d) support for the identification, nurturing and development of
talent in sports and arts;

(e) facilitation of training and capacity building programmes for
persons involved in sports and recreation, creative arts, artistic
production, contemporary and cultural practitioners;

building of technical personnel and sports support personnel
involved in sports and recreation;

Expcnditure on the

Fund.

Capital of the
Fund.

Objccs and
purpose of the
Fund.
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(g) support for t}e promotion and development of arristic
production of contemporary or cultural goods and services;

(h) facilitation for the marketing and promotion of artistic
productions and contemporary or cultural goods and services;

(i) support linkages with domestic, regional aod international
markets for sports, artistic productions and contemporary or
cultural goods and services;

O facilitation for exhibition and promotion of contemporary or
cultural artistic productiou of goods and services for national
identity and pride;

ft) financing the acquisition, development and preservation of,
among others, heritage sites, cultural ceDtres, national
monumeits, tangible and intangible heritage and culture and
heritage equipment and tools;

(l) facilitate innovation, research and documentation in arts,
culture and the creative industry, sports and social
development; and

(m) promote social development including universal health care

PART M _ MANAGEMENT OF THE FUND

8. (i) There is established a Board to be known as the Sports, Arts
and Social Development Fund Oversight Board.

(2) The Board shall consist of-
(a) the Principzil Secretary for the time being responsible for

matters relating to finance;

(b) the Principal Secretary for the time being responsible for
matters relating to sports;

(c) the Principal Secretary for the time being responsible for
matters relating to arts;

(d) the Principal Secretary for the time being responsible for
matters relating to health;

(e) the Principal Secretary for the time being responsible for
matters relating to education;

(f) three other persons appointed by the Cabinet Secretary
responsible for matters relating to sports.

(3) The President shall appoint one of the members appointed
under Regulation 8 (2) (f) to be the chairperson of the Board.

(4) In the absence of the Chairperson in any meeting of the Board,
the members present shall elect one of the members under paragraph
(2)(a) to (e) present to chair the meeting.

a

Esublishment of
thc Sports, Ans
and Social
Dcvelopmcnt Fund
Oversight Board.
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(5) The members under paragraph (2Xa) to (e) may attend in
person or through a designated representative.

(6) The Board may, from time to time, co-opt other members as it
may deem necessary, for the proper and efficient discharge of its
oversight functions over the Fund.

- (7) The quorum for the conduct of meetings of the Board shall be

four members.

(8) The Board shall regulate its own procedure.

9. A person shall be eligible for appointment as a member of the Qualificarions of

Board undir regulati,on S(2) (-f) if that person- members of the

Advisory Board.

(a) holds a university degree from a recognized university in
Kenya;

(b) has knowledge and experience ofnot less than ten years in any
of the following fields-
(i) sports management;

(ii) administration;

(iii) finance;

(iv) law;

(v) accounting;

(vi) Hea1th; or

(vii) economics; and

(c) meets the requirements of Chapter Six of the Constitution.

10. The Board shall-

(a) provide overall oversight of the Fund;

(b) approve the ceilings for funding under sports, arts and social
development in each financial year;

(c) develop policy guidelines relating to disbursements by the
Fund;

(d) prescribe other guidelines forthe administration ofthe Fund;

(e) review the estimates of annual revenue .and expenditure of the
Fund and recommend them to the Cabinet Secretary
responsible for Sports for approval and submission to the
Cabinet Secretary responsible for finance;

(f1 review guidelines on the fund priorities and criteria for
allocation and disbursement of funds to implementing
agencies in furtherance of the objects of the Fund;

Fund;

(h) facilitate and develop sectoral linkages to the Fund;

Functions of the
Board.

a
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(i) review the performance of the
recommEndations on the operations
administrator of the Fund;

Fund and make
of the Fund to the

0) review and approve the financial statements of the Fund
before submission to the Auditor-General;

(k) review policy on the managepent of assets, equipment and all
properties under the Fund;

(l) receive reports on the performance of the Fund; and

(m) undertake any other activity that in the opinion of the Board,
will promote and facilitate the realization of the objects and

purposes ofthe Fund.

(2) The Oversight Board shall prepare and submit a quarterly

report to the Cabinet Secretdry responsible for finance on the

performance of. the Fund with copies to the Cabinet Secretary

responsible for sports, arts, health and education

(3) The Cabinet Secretary responsible for finauce shall prepare

and submit a quarterly report to the Cabinet on the performance of the

Fund.

i1. (1) The Administator of the Fund shall be the accounting

offrcer responsible. for matters relating to sPorts or any other person

designated by the Cabinet Secretary, in writing, for that PurPose.

(2) The Administrator of the Fund shall-
(a) opea aud operate a seParate bank account or accouDts at the

Central Bank of Kenya or a bank to b-e approved by the Board
and the National Treasury in accordance with the Act;

(b) supervise and control the administration of the Fund;

(c) consult with the Board on matters relating to the

admiuistration of the Fund;

(d) cause to be kept proper books of accounts and other bopks and

records relating to all activities and undertakings financed
from the Fund;

(e) preparc, sign and transmit to the Auditor-General, upon.the
approval by the Board, in respect of each financial year and

within three months after the end thereof, a statement of
accounts relating to the Fund and submit a copy to the

National Treasury and the statements shall be prepared in such

a manner as the Accounting Standards Board shall prescribe in
accordance with the provisions of the Public Finance

Management Act and Public Audit Act;

(f) furnish additional information to the Auditor General as he or

she may consider to be proper and sufficient for the Purpose
of examination and audit by the Auditor-General in

accordance with the provisions of the Public Audit Act, 2015;

(g) preparc a quarterly rePort oD financial and non-financial
activities of the Fund in accordance with the provisions of the

t

Administration of
thc Fund.

No. 18 of2012.
No.34 of20l5.

No.34 of2015.
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Public Finance Management Act, ZOIZ, and as may be
prescribed from time to time by the Accounting Standards
Board and submit the report to the Board for approval and
subsequent transmission to the National Treasury and the
Controller of Budget; and

(h) be the custodiau of all the assets, equipment and properties
under the Fund.

(3) Every statement of account shall include details of the balance
between the assets and liabilities of the Fund, and shall indicate the
financial status of the Fund as at the end ofthe quarter concemed.

12. (1) There shall be a secretariat ofthe Fund which shall consist
of a Chief Executive Officer and such other staff as are necessary for
the proper discharge of the functions of the Fund.

(2) The Chief Executive Off,rcer and orher staff of the secretariat
shall be appointed competitively in consultation with the public Service
Commission.

(3) The Chief Execurive Officer shall, subject to the direction of
the Administrator, be responsible for the day-to-day running of the
affairs of the Fund.

(4) Parliament shall appropriate administration expenses nor
exceeding three percent of the annual budgetary allocations of the
Fund.

13. A sports organization, professional sports person or
govemment implementing agency shall be eligible to apply for funding
frorn the Fund if-

(a) in the case ofa sports organization ifthe organization-

(i) is registered under the Sports Act, 2013;

(ii) has an annual work programme aligned to the strategic
plan of the organizations and the medium term plan
approved by the governing body of the sports
organization;

(iii) has, in the case of an. infrastructure. development
project, prepared project designs, plans and bills of
qua'ntities, approved by the governing body and the
requisite regulatory approvals from relevant government
institutions; and

(iv) meets any other criteria prescribed by the Board.

(b) for a professional sportsperson, he or she -
(i) has a valid license issued under the

(ii) has met the criteria for participation for competition in
the respective sport, nationally, regionally and
internationally; and

No. 18 of 2012.

Sccretariat.

Funding cligibiliry
criteria.

No.25 of2013.
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(iii) meets any other criteria prescribed by the Board

(c) for a government implementing agency, the agency-

(i) is established by legislation;

(ii) has an annual work prograrnme aligned to the
strategic plan of the agency and the medium term
plan approved by the governing body of the
government implementing agency;

(iii) has, in the case of an infrastructure development
project, prepared project designs, plaus and bills of
quantities, approved by the goveming body and the
requisite regulatory approvals from relevant
government institutions ; and

(iv) meets any other criteria prescribed by the Board.

la. (1) The Adminisrator of the Fund shall by the 30th August
of each year issue a budget circular for the Fund to the eligibic persons
indicatiug-

(a) the ceilings for funding under sports, arts and social
development;

(b) priority programmes, projecs and activities to be funded in
that financial year; and

(c) any other information that the Board may consider necessary.

(2) A person who wishes to receive fi:nding from the Fund and
meets the criteria set out under regulation i3 shall at least six months
before the commencement of a financial year apply to' ihe
Administrator of the Fund in such a manner as may be prescribed by
the Board.

(3) An application for tunding under paragraph (2) shall be
accompanied by-

(a) in case of a sports organization-

(i) the certificate of registration issued under the Sports Act,
20t3;

(ii) the minutes of a properly constituted meeting of
the governing body of the organization containiug the
resolution to apply for funding from the Fund;

(iii) an annual work programme aligaed to the strategic plan of
the organizations and the medium term plan approved by
the governing body of the sports orgarlization;

(iv) the project designs, plans and bills of quantities, approved
by the goveming body and the requisite regulatory
approvals from reievant government institutions, where
applicable;

(v) a statutory declaration of programmes funded through other
sources;

I

Application for
funding.

No. 25 of 2013.
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(vi) the details and signatories of the'bank account in the name
ofthe organization where the funds shall be chaoneled; and

(vii) any other information as may be required by the Board.

(b) in the case of a professional sportsperson -
(i) a valid licence issued under the Sports Act, 2013;

(ii) proof that he or she has met the criteria for participation for
competitircn in the respective sport, nationally, regionally
and internationally;.

(iii) a statutory declaration of his or her programmes funded
through other sources;

(iv) a written confirmation from the accounting officer
responsible for matters relating to sports that the
professional sportspersoD has met the criteria set under
paragraph (ii); and

(v) the details and signatories of the bank account where the
funds shall be channeled;

(c) in the case of a governmeot implementing agency-

(i) a copy of the legislation establishing the agency;

(ii) an annual work programme aligned to the strategic plan of
the agency and the medium term plan approved by the
governing body of the government implementing body;

(iii) the minutes of a properly constituted meeting of
the goveming body of the government implementing
agoncy containing the resolution to apply for funding from
the Fund;

(iv) the project designs, plans and bills of quantities, approved
by thq governing body and the requisite regulatory
approvals from relevant govemment institutions, where
applicable;

(v) a statutory declaration of programmes funded through other
sources;

(vi) the details and signatories of the bank account in the name
of the agency where the funds shall be channeled; and

(vii) any other information as may be required by the Board.

15. (l) The funds under the Fund shall be disbursed under the Fund

following conditions- disburscmcnts'

(a) all disbumements from the Fund shall be approved and

recorded in minutes of the Board;

and purpose of this Fund;

(c) transfers to defray the expenses in respect of the administration
of the Fuod shall be as approved by the Board for the
respective financial year;

,
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(d) the Board shali set out other conditions and requirements for

releaseoffunds,toensureefficientandeffecdvemanagement
of resources.

(2) A reciPient shall-

(a) submit guarterly and annual Progress reports ol tt'-"

PrograrDmes, ptoi""tt and activities funded by the Fund;

and

(b) allow staff of the secretariat to monitor dnd evaluate

Prograrnmes' projects and activities funded by the Fund'

(3) A recipient shall return any unutilized funds disbursed in

accordance with paragraph (1) where-

(a) the purpose for which the fuods were disbursed was not

undertaken; or

(b) the Purpose for which the funds were disbursed was

undertaken but the funds were not fully utilized; or

(c) savings are realized as a result ofchange in circumstances'

(4) Uoutilized funds returned under paragraph (2) shall be

recorded as receiPts ofthe Fund'

(5) A recipient who fails to comply with.paragrapn (Z) a1a 
JS.)

shatl'not Ue etigiUte for any subsequent disbursement until full

compliance.

16. The Administrator may, with the approval of the Board' invest

un, oi,t" n tJt of ti," Fund which are not immediately requiredfor its

;;'rp;;"; in accordance with the provisions of the Public Finance

Management Act,2072- '

17. All receipts, earnings and accruals to the Fund' and the

balance of the'Fund at the clos-e of each f,rnancial year, shall be-retained

iy th" frtJf"i use for the PurPose for which the Fund is established'

18, Subject to the provisions of the Act, existing governmeDt

,"gut"tiont and procedures shall apply in the administration of the

Fund.

lg.TheAdministratoroftheFundsha]lPrePareaworkplan,
p.o.i"cts ana quarterty rePorts ia respect of,a financial year and,in

ii""r*ing the work piao, pro.l"cts and quarterly reports and ensure the

*oit pt*, ptojects and quarterly rePorts-

(a) contain information on the financial and non-financial

performance of the Fund; and

@) are in a form that complies wi$ th9 standards prescribed and

published by the Accounting Standards Board from time to

time.

20. The work plans, projects, Procurement plans an-d q'F:tly
reports shall be prepared by the Adminisrator of the Fund before

su-bmission to the Board for approval'

!*
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21. (1) The Administrator of the Fund shall prepare annual
financial and non-financial reports in accordance with the provisions of
the Public Finance Management Acq2012 and as may be prescribed
from time to time by the Accounting Standards Board.

(2) In addition, the Administrator of the Fund shall prepare an
annual general performance report of the Fund to be submitted with the
report under paragraph (l).

(3) The anoual financial and non-financial statements under
paragraph (1) shall be approved by the Board and submitted to the
Auditor General for audit within three months after the end of the
financial year in accordance with the Public Audit Act, 2015 and a

copy thereof submitted to the Cabinet Secretary responsible finance,
Cabinet Secretary responsible for sports and arts and Cabinet Secretary
responsible for health.

22. A person who misappropriates any funds or assets from the
Fund, or assists or causes any person to misappropriate or apply the
funds otherwise than in the manner provided in these Regulations,
commits an offeuce and shall, upon conviction, be liable to
imprisonment for a term of not less than five years or to a fine not
exceeding ten million shillings or to both.

23. (1) In the event of winding up of the Fund, ihe Administraror
of the Fund shall pay any amount renraining in the Fund inro rhe
National Exchequer Account for the credit of the national -govemment
while other assets of the Fund shall be transferred to the Ministry for
the time being responsible for matters relating to sports.

(2) The administrator of the Fund shall prepare the final winding
up report not later than six months from the date of the decision to
wind up the Fund and submit the financial and non-financial reports to
the Auditor General for audit with a copy to the National Treasury.

(3) The Auditor-General shall after audit, submit the final report
to the National Assembly within three months of the receipt of the
initial report under paragraph (2).

Made on the 23rd July, 2018.

HENRYROTICH,
Cabinet Secretary for tlrc National Treasury and Planning.

LEGAL NoTICE No. I75

TI{E EXPORT PROCESSING ZONES ACT

(Cap.5l7 )

DECLARATIoN oF ExPoRT PRoCESSTNG ZoI.IE

IN E)GRCISE of the powers conferred by section 15 (1) of
the Export Processing Zones Act, the Cabinet Secretary for
Industry, Trade and Co-operatives declares the parcel of land
specified in the Schedule hereto to be an export processing zone.

Annual rcpons.

Offences ard
pcnalties.

Winding-up of thc
Fund.
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SCHEDULE

Ail that piece of lind being Title No' Ngandori/iGrigil39Zl
measuring approximateiy i'21 Hectares or tlereabout situated in

Embu County.

Dated the 13th JulY, 20 i 8 .

ADANMOHA}4ED,
C abinet S e cr e tar) for I ndustry, Tr ade and C o' o p er ativ e s'

LEGALNOTICENO. 176

TIIE E)(PORT PROCESSING ZONES ACT

(Cap.517)

DECLARAfiON OF EXPORT PNOCESSNO ZONE

IN EXBRCISE of the Powers conferred by sectiou 15 (1) of the

Export hocessing Zones Act, the Cabinet Secretary fo1]ndysq1,T1a{e

Ld Co-op"r"tivel declares the parcels of land specified in the Schedule

hereto to be export processing zones.

SCiIEDULE

' All that parcel of land being Certificate of Lease No'

Kwale/Shimonif/l9 measuring approximately l '31 Hectares or

thereabout situated in.Kwale County.

All that parcel of land being Certificate of Lease No'

Kwale/Shimoni/783 measuring approximately 2'6 Hectares or

thereabout situated in Kwale County.

All that parcel of land being Certificate of Lease No'

KwaldShimoni/403 measuriug approximately 5'31 Hectares or

thereabout situated in Kwale Counry..

Dated the 12th JulY,2018.

ADAN MOHAMED,

. Cabinet Secretata for Industtl, Trade and Co-operatives

I
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EXPLANA'TTORY hTTEMORANDUM TO TI{E PUBLIC FINAI{CE
IvIANAGEI\4ENT (SPCP.TS, ARTS AI-{D SOCIAL DEVELCPMENT FUND)
REGULATIONS, 2Oi8

PA-RT I

Narne of the Statutoiy Instrument: Pubiic Finance Managernent (Sports,

A:ts and Social Developinent Fund) Regulations, 2018.

Name of the Parent Act: Public Finance Management Act, '2012.

Enacted Pursuant to Section 24 (4) of the Public Finance Management

Act,2072

3. Name of the lviinistry/ Department: The National Treasury

PART II

The Purpose of Public Finance Management (Sports, Arts and

Social Development Fund) Regulations, 2018.

The purpose of these Reguiations is to:
(i) speciff the sources, object and purpose of the Fund including

the criteria for sharing of the proceeds for development of
spotts, afis and health sectols;

(ii) provide guidance on the administration and management of the

Fund;

(iii) establish the Sports, arts and Social Development Fund

Governance structure, which includes the Board to advise the

Cabinet Secretaty for Sports and Heritage on the proper and

effective perfoimance of the Fund, the Adrninistratol of the

Fund and the Secretariat;

(iv) to set out the eligibility criteria , appiication procedure,

allocation procedure, disbursements to eligible institutions /
persons /;

(v) set out obtigations of the recipients of the funds from the Fund;

1
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(vii)

give. pr:u,ers to the Boatd to impose sanctions io implementing
agencies or recipient institutions / persons in order to promote

accountability and prudent use of public resources;

review of the performance of the Fund through regular monitoring
and evaluation;

provide for the withdrawals from the Fund;
provide for reporting of the Fund to the National Assembly; and

provide for the winding up of the Fund.

5. The Legislative Context

The National Assernbly delegated the duty to establish national public
funds to the Cabinet Secretary responsible for finance with the approval
of the National Assembly. This is provided for under Section 2a @) of
the Public Finance Management Act, 2012. Towards this end, this Fund
is proposed for establishment under this Section.

The National Treasury has also complied with the provisions of the
Statutory lnstrrments Act while preparing these Regulations.

6. Policy Background.

The critical role that Sports, Arts and Social Development (Llniversal
Health Care) play in the nation's socio-economic development,
empioyment creation and contlibution to growth of Gross Domestic
Product (GDP), is well recognized in Kenya's economic blueprint, the
Vision 2030.

However, the current approach to supporting, financing and developing
sporls and afts does not comprehensiveiy facilitate identification,
nurturing and development of talents. Futher, the Government has
identified Social Deveiopment (Universal Health Care) as one of the Big
Four agenda for supporting, financing and developing this sector.

and arts, while the Ministry of Health is responsible Universal Health
Care.

Kenya remains a powerhouse in sporting and artistic activities globally,
which requires to be nurtured and developed for the Govemment to reap
full benefits from sports and artistic talents in the socio-economic
development of the counfiy. Further, Kenya is endowed with a rich and

2

("i)

(viii)
(ix)
(x)
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diverse sports and cultural heritage whose expressions glvs rrse to a

diversity of cultures and creative industries. The lise of the digital

econollty and the increasing commercialization of sporls, at1s, cuiture

and other soc.ial activities create opportunities for the country to erploit

the latent economic potential inherent in them.

The Government remains committed to support reforms in the sports and

arts sector. Accordingiy, there is need to deepen these reforms further

given the increasing expansion of global malket for sports, culture and

creative arts indushy. The economic contribution of spotts, culture and

creative arts industries in Kenya has not realized its fuil potential

in addition, during the inauguration of His Excellency the President, the

Govemment committed to achieve 100 percent Universal Health Cale in

Kenya by 2022.In order to support this reform, there is need to mobilize

resources, including financing of the Universal Heaith Care. In this

regard, the proposed Fund comes in handy to support reahzation of this

agenda.

Over the recent past, the Govetnment has been supporting expansion of

sports, afts, culhrre and social development (IJniversal Health Care)'

While these initiatives have recorded significant socio-economic impact,

they have also faced chailenges including:-
(i) lack of a comprehensive approach to support the sports and

arts activities;
(ii) inadequate support to the targeted groups;
(iii) governance challenges in the management of sports and arts

sector;
(iv) lack of a comprehensive approach to identify, nurture and

develop talent; and '
(v) Iack of adequate funding for universal health care.

The principal objective of establishing the Fund is to provide sustainable

financing to sports persons, artist and cultural practitioners involved in

sports, artistic production and social development prografllmes including

universal health care. This will enhance participation of talented

Kenyans, contemporary artist and cultural practitioners in creation of
jobs and general economic development.

The establishment of the Fund wiil achieve the foilowing outcomss:-

i, providing reliable and sustainable funding to sports organizations,

professional sports persons, contemporary artists, cultural

practitioners and Universal Health Care;

3
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ii. enabling sports persons, contemporary artists and cult.:ral
practitioners access high quality facilities and opportunities;

iii. ensuring sports persons, contemporary artiits and cultural
practitioners have access to professional support and services;

iv. afford sports persons, contemporary artists and cultural
practitioners a conducive environment;

v. development of professionai coaches and mentors for talent
identification, nurturing and development; and

vi. promoting diversity and cohesion through sports and afts.

It is under this conviction that the proposed Fund is proposed to be
established and receive tax proceeds from lotteries, gaming, betting,
competitions and winnings as the proposed major sources of funding.

Public Consultations
Extensive consultations were done while preparing the Pubtic Finance
Management (Sports, arts and Social Development Fund) Reguiations,
2018 with key stakeholders and their input taken into account before
finalization of these Regulations. Some of the k"y stakeholders,
consulted are Ministry of Sports and Heritage, Minisfiy of Health,
Ministry of L:terior and Coordination of Nationai Government, relevant
Accounting officers of nationai and county govemments, the general
public as weil as international experts among others.

Different stakeholders had different views especially on the mode of
access to the Sports, Arts and Social Development Fund. The National
Government therefore made a deliberate choice to finance existing
institutions to leverage on existing capacities to ensure prudent use of
public resources and accountability of the resources under this Fund.
This will give flexibility to the Fund to ensure maximum impact in
rejuvenating the targeted sectors in Kenya.

8. Guidance
The Nationai Treasury will sensitize stakehoiders including Parliamenf

t
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I

public, on the process of accessing the Sports,
Fund resources, the accountability mechanism,

Aits and Social Development
the monitoring and evaluation

,l

mechanism and the need to ensure regular reporting to parliament.

Impact Assessment
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An impact assessrnent he s not been prepared for this statutory instrument.
(Expected impact is, however, implied in the rejuvenated growth of the

I targeted sectors, the jobs created as a result of well financed sports and arts
' and increased coverage of universal health care).

10. Revierv of the perforrnance of the Sports, Arts and Soeial Developinent
Fund.
The National Treasury shall monitol the application of the Sports, Arts
and Social Development Fund resources. This will be done ttu'ough

quarterly reports sent by the relevant accounting officers of the national
government. In addition, the Fund Secretariat will also caJry out reguiar

monitoring and evaluation of the specific programmes, projects, and

initiatives funded through the Sports, Arts and Social Development Fund.

11. National Treasury Contact Person.
The contact person at the National Treasury is lv{r. Heruy Rotich, EGH /
Cabinet Secretary, National Treasury & Planning or Dr. Kamau Thugge,

CBS, Principal Secretary / National Treasury

IMNRY ROTICH
CABINET SECRETARY TO TFTF"NATIONAI TREASI]RY &fLANIIING

Date

q,t
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COMMITTEE ON DELEGATED LEGISLATION

ADOPTION LIST

REPORT ON THE ADOPTION OF THE REPORT ON THE PUBLIC FINANCE
MANAGEMENT (SPORTS, ARTS AND SOCIAL DEVELOPMENT FT'ND)

REGTJLATIONS, 2018

We, the undetsigned, hereby affix our signatures to this Report to affirm our
approval:

DATE: 8
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Hon. Gladys Boss-Shollei, MP(Chaiqpetson)
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Hon. Fatuma AIi Gedi, MP (Vice Chairperson)

3 Hon. Isaac Waihenya Ndirangu, MP

4. Hon. Robert Mbui, MP

5. Hon. Alice Wahome, MP
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6. Hon. Daniel Maanzo, MP h

7 Hon. Muriuki Njagagua, MP

8 Hon. Martha Wangari, MP "l/'

9 Hon. Timothy Vanyonyi, MP

10 Hon. William Kamoti, MP
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HON. MEMBER SIGNATURE

n. Hon. Patdck Kariuki Mariru, MP

L2. Hon. Ronald Kiptotich Tonui, MP

tl
7i Hon. Williar" Kamket Kassait, MP

14. Hon. Munene Warnbugu, MP

t5 Hon. Chades Gimose, MP

L6 Hon. Abdi Tepo, MP

t7 Hon. George Gitonga Murugara, MP

18 Hon. Jennifer Shamalla, MP

19 Hon. Mututi Kigano, MP

20. Hon. (Dt.)Wilberfotce Oundo, MP

2L. Hon. Sammy Seroney, MF
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MINUTES OF THE 56TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY, llrH OCTOBER, 2018, AT 11.30 A.M. IN
COMMITTEE ROOM NO.12, MAIN PARLIAMENT BUILDINGS

PRESENT

The Hon. Gladys Boss Shollei CBS MP
The Hon. Daniel Maanzo, MP
The Hon. William Kamket Kassait, MP
The Hon. Munene W4mbugu, MP
The Hon. William Kamoti, MP
The Hon. Sammy Seroney, MP

Chairperson

1'
t
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ABSENT WITH APOLOGY
The Hon. Fatuma Gedi, MP

;+. The Hon. George Gitonga Murugara, MP
The Hon. Patrick Kariuki Mariru, MP
The Hon. Robert Mbui, MP
The Hon. Timothy Wanyonyi, MP
The Hon. (Dr.) Wilberforce Oundo, MP
The Hon. Jennifer Shamalla, MP
The Hon. Martha Wangari, MP
The Hon. Ronald Kiprotich Tonui, MP
The Hon. Alice Wahome, MP
The Hon. Isaac Waihenya Ndirangu, MP
The Hon. Charles Gimose, MP
The Hon. Muriuki Njagagua, MP
The Hon. Muturi Kigano, MP
The Hon. Abdi Koropu Tepo, MP
The Hon. Alfred Sambu, MP

IN.ATTENDANCE

National Assembly Secretariat

Mr. Jimale Mohamed
Mr. Dima Dima
Ms. Anne Kigoro
Mr. Josphat Motonu
Mr. Anthony Wamae

Vice Chairperson

Third Clerk Assistant

Principal Legal Counsel

Research and Policy Analyst
Fiscal Analyst

Serjeant-at-Arms
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MIN.NO. /NNCDLI2O18/315 PRELIMINARIES

The meeting was called to order at forly minutes past eleven o'clock followed by Prayer and
preliminary remarks by the Chairperson.

MIN.NO./NA/CDL/2018/316 CONF'IRMATIONOF'MINUTES

Minutes of the 5ltt sitting were read and confirmed as atrue record of the proceedings having
been proposed and seconded by Hon. Sammy Seroney, MP and Hon. Daniel Maanzo, MP
respectively.

Minutes of the 52nd sitting were read and confirmed as a true record of the proceedings having
been proposed and seconded by Hon. Sammy Seroney, MP and Hon. Witliam Kamoti, MP
respectively.

Minutes of the 53'd sitting were read and confirmed as a true record of the proceedings having
been proposed and seconded by Hon. Munene Wambugu, MP and Hon. Sammy Seroney, MP,
respectively.

Minutes of the 54ft sitting were read and confirmed as a true record of the proceedings having
been proposed and seconded by Hon. Munene Wambugu, MP and Hon. William Kamoti, MP
respectively.

Minutes of the 55ft siuing were read and confirmed as a true record of the proceedings having
been proposed and seconded by Hon. Sammy Seroney, MP and Hon. Munene Wambugu, MP
respectively.

MIN.NO. IN N CDLI2OI8I3I7

No matters arose

MIN.NO. IN N CDLI}OI 8/3 1 8

MATTERS ARISING

CONSIDERATION OF' THE PUBLIC FINANCE
MANAGEMENT (SPORTS, ARTS AND SOCIAL
DEVELOPMENT FUND) REGULATIONS, 2018

The Chairperson informed the Committee that the Public Finance Management (Sports, Arts and

Social Development Fund), Regulations, 2018 were laid before the National Assembly on 15tr

August,2018 as a subsidiary legislation under the Public Finance Management Act (No. 18 of
2012 and committed to the Committee for consideration.

The chairperson then welcomed the Fiscal Analyst from the Parliamentary Budget Office to brief
members on the Regulations. He informed the committee on the analysis of the Public Finance

Management (Sports, Arts and Social Development Fund) regulations, 2018.

)
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Brief overview

The Legal Notice Number 174 was issued in accordance with the provisions of the Pubiic

Finance Management Act 2072, which gives the Cabinet Secretary in charge of the National

Treasury powers to create a public firnd with the approval of the National Assembly.

The proposed regulations provide for establishment and operations of sports, arts and social

developrnent firnd whose objective is to provide resources to support the development and

promotion of sports and arts and the promotion of social developrnent including uriversal health

care. Regulation 7(2) enumerates the specifics on where the flrnds will be applied in order to

achieve the intended objective.

The Fiscal Analyst further informed the meeting the following:-

The proposed regulations provide for establishment of Sports, Arts & Social Development Fund

(Regulation 3) with an initial capital of KSh 20 million appropriated by Parliament in 2018119

financial year (regulation 6).

Regulation 4 provide the various sources of funds for the fund including required proceeds due

to the fund provided under the Betting, Lotteries and gaming Act, required proceeds due to the

fund under the Income Tax Act, moneys provided by the National Assembly ,grants and

donations and income generated from the proceeds of the fund.

Regulation 4(2) provides for the apportionment of the fund as follows;

i. 3l%-promotion and development of sports

ii. 4O%-social development including Universal Health Care

iii. Z0%io-promotion and development of arts

iv. 5olo-government strategic interventions approved by the Cabinet

Regulation 8 provide for the management of the fund where a Sports, Arts and Social

Development Fund oversight Board consisting of eight (8) members. The Members of the Board

are the Principal Secretaries responsible for Finance, Sports, Arts, Health, Education and three

(3) persons appointed by the Cabinet Secretary in charge of Sports.

The functions of the Board are enumerated under regulation 10.In terms of adminishation of the

firnd, the regulations (regulation 11) gives this responsibility to the Principal Secretary in charge

of Sports including the functions to be undertaken as an Administrator to the Fund.

Ĵ
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The regulations also provide for the CEO of the Board as well as a Secretariat to support the

functions of the Board. The administrative expense of running the fund has been capped at a

marimum of 3% of the approved budget for the flrnd.

Regulations 13 provides for the funding eligibility criteria for sports organizations, professional

sports person and government implementing agency as well as the required documentations for

the processing of the applications for firnding.

Regulation 15 enumerates the various conditions to be met before the disbursement of funds

from the fund. Regulation 22 provides for the various offences and penalties whereas regulation

23 makes provisions for winding of the fund.

The Committee was also notified on the Salient Issues as follows:

i. The aim of the proposed regulations is to provide for establishment and operations of

sports, arts and social development firnd whose objective is to provide resources to

support the development and promotion of sports and arts and the promotion of social

development including universal health care. However, these regulations do not seem to

be anchored on legislation. The Sports, Arts and Social Development Fund proposed to

be established here appears to be different from the National Sports Fund established by

the Sports Act,20l3.

ii. The regulations provide for the establishment of an eight (S) member oversight Board

with a Secretariat. This provision has financial implications since this Board and the

Secretariat has to incur expenditures. Such a provision should be introduced through

legislation so as it undergoes the usual assessment in view of Aticle 114 of the

Constitution.

He further concluded that the aim of the proposed regulations was to provide for establishment

and operations of sports, arts and social development firnd whose objective was to provide

resources to support the development and promotion of sports and arts and the promotion of

social development including universal health care. However, there were some aspects that ought

to be addressed by the substantive legislation such as the establishment of the Oversight Board

with a Secretariat that may require assessment of Article 114 of the Constitution.

The Chairperson then welcomed the Legal Counsel to brief Members on the Rules. He informed
the Committee THAT:
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(i) In exercise of the powers confemed by section 2a() of the Public Finance Management

Act, Q'tro. 18 of 2012), the Cabinet Secretary for the National Treasury and Planning

published the Public Finance Management (Sports, Arts and Social Development Fund),

Regulations, 2018 on 10th August, 2018 vide LN No.174 of 2018. The Regulations were

subsequently tabled before the House being within the statutory timelines contemplated

under section 1l(1) of the Statutory lnstruments Act.

(ii) Regulation 3 provides for the establishment of Sports, Arts & Social Development Fund

with an initial capital of Kshs. 20 million appropriated by Parliament in 20l8ll9 financial

year (Regulation 6).

(iii) Regulation 4 provides for the various sources of funds for the fund including required

proceeds due to the frrnd provided under the Betting, Lotteries and Gaming Act, required

proceeds due to the fund under the Income Tax Act, monies provided by the National

Assembly, grants and donations and income generated from the proceeds of the fund.

The Legal Counsel further informed the meeting that Regulation 4(2) provides for the

apportionment of the Fund as follows;

i. 35%o for the promotion and development of sports;

ii. 40Yo for social development including Universal Health Care;

iii. 20Yofor promotion and development of arts; and

iv. 5Yo for government strategic interventions approved by the Cabinet.

(iv)Regulation 8 provides for the establishment of a Sports, Arts and Social Development

Fund Oversight Board consisting of eight (8) members. The Members of the Board are the

Principal Secretaries responsible for Finance, Sports, Arts, Health, Education and three (3)

persons appointed by the Cabinet Secretary in charge of Sports.

(v) Regulation 10 provides for the functions of the Board.

(vi) Regulation 1l provides for administration of the Fund and gives this responsibility to the

Principal Secretary in charge of Sports, including the frrnctions to be undertaken as an

Administrator to the Fund.

(vii) The Regulations also provide for the CEO of the Board as well as a Secretariat to support

the functions of the Board. The administrative expense of running the Fund has been

capped at a maximum of 3% of the approved budget for the Fund.
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(viii) Regulation 13 provides for the frrnding etigibility criteria for sports organizations,

professional sports persons and government implementing agency as well as the required

documentations for the processing of the applications for funding.

(ix) Regulation 15 enumerates the various conditions to be met before the disbursement of
funds from the Fund.

(x) Regulation 22 provides for the various offences and penalties whereas Regulation 23

makes provisions for winding up of the frrnd.

The Committee was further informed about the purpose of the Regulations and what it
intend to seek:-

1) specify the sources, object and purpose of the Fund including the criteria for sharing of
the proceeds for development of sports, arts and health sectors;

2) provide guidance on the administration and management of the Fund;

3) establish the Sports, Arts and Social Development Fund governance structure, which

includes the Board to advice the Cabinet Secretary for Sports and Heritage on the proper

and effective performance of the Fund, the Administrator of the Fund and the Secretariat;

4) set out the eligibility criteria, application procedure, allocation procedure disbursement

to eligible institutions/persons;

5) set out obligations of the recipients of the funds;

6) gives powers to the Board to impose sanctions to implementing agencies or r3ecipents

institutions/persons in order to promote accountability and prudent use of public

resources;

7) review of the performance of the Fund through regular monitoring and evaluation;

8) provide for the withdrawals from the Fund;

9) provide for reporting of the Fund to the National Assembly; and

10) Provide for the winding up of the Fund.

Committee Observations

The Committee made the following observations:-The Committee considered the Regulations in

conformity with the Constitution of Kenya, the Public Finance Management Act (No. 18 of
2012), the Statutory Instruments Act $lo. 23 of 2013) and the Interpretation and General
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Provisions Act, (Chapter 2) which regulate the making, scrutiny and publication of the

Regulations.

Committee Findings

Following comprehensive scrutiny of the Regulations, the Committee made the following
findings:-

THAT, the Regulations were submitted to the National Assembly within the statutory timelines

contemplated under section 11(1) of the Statutory Instruments Act;

THAT, the Regulations are contrary to section 13(1) of the Statutory Instruments Act 2013 since

they are inconsistent with the Sports Act,20l3 for the following reasons:-

i. the Regulations seek to establish a Fund known as the Sports, Arts and Social

Development Fund with the sources of the Fund being proceeds required to be paid

into the Fund under the Betting, Lotteries and Gaming Act, proceeds required to be

paid into the Fund under the Income Tax Act, monies appropriated by the National

Assembly, grants and donations, income generated from proceeds of the Fund and

monies accruing to, or received for the fund from any other source.

Section 12 of the Sports Act Q.tro.25 of 2013) also establishes a Fund knownas the

National Sports Fund with its sources being "the proceeds of any sports lottery, taxes

levied under the Betting, Lotteries and Gaming Act, investments and any other

payments required by the Act to be paid into the Fund'.

ii. Regulation 8 provides for the establishment of a Sports, Arts and Social

Development Fund Oversight Board consisting of eight (8) members while Section

13 of the Sports Act also establishes a Board of Trustees to manage the Fund; and

iii. the country also runs the risk of duplication between the Fund and other existing

entities under the Sports Act 2013, hence caution should be taken to avoid

duplication and wastage of public resources.

THAT, there is annexed to the Regulations, an Explanatory Memorandum which explains the

extent of public participation to include some of the key stakeholders consulted being, the

Ministry of Sports and Heritage, Ministry of Health, Ministry of Interior and Coordination of

National Government, relevant accounting officers of National and County Govemments, the

general public and international experts. The Explanatory Memorandum does not, however,
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demonstrate the details of consultations with the public as to the dates and responses as required

under the Schedule to the Statutory lnstrument Act, hence it was not possible to analyse the

extent of public participation or level of consultation conducted required under section 5 of the

Statutory Instrument Act and the spirit of Article 10 and Article 118 of the Constitution.

THAT, the Regulations do not require a regulatory impact statement within the meaning of
section 8 of the Statutory Instrument Act, 2013 as they do not impose significant costs to the

community of part of the community.

COMMITTEE RESOLUTION

Having scrutinised the Public Finance (Sports, Arts and Social Development) Regulations, 2018
against the Constitution of Kenya, the Public Finance Management Act (No. 18 of 2012), the
Statutory Instruments Act (No. 23 of 2013) and the Interpretation and General Provisions Act,
(Chapter 2), tJrre Committee resolved to annul in entirety, the said Regulations, pursuant to
Standing Order 210 (4) (b) and section 15 (1) of the Statutory Instruments Act, for the
aforementioned reasons.

MIN.NO. INNCDLI2O18/319 CONSIDERATION OF THE JUDICIARY T'LII\D)
REGULATIONS, 2018

The Fiscal Analyst informed the committee on the analysis of the Judiciary Fund Regulations,
201 8.

Brief overview

The Judiciary Fund Regulations, 2018 was issued in accordance with the provisions of the

Judiciary Fund Act, 2016. Section 14 of the Judiciary Act gives the Chief Justice in consultation

with the Judiciary Registrar power to make regulations for proper management of the Judiciary

Fund created by the Act.

The regulations provide for management and operations of Judiciary Fund to ensure

accountability and transparency in use of resources in the Judiciary among other desired tenets of
public finance management. The objective of the Judiciary Fund as provided in the Judiciary

Fund Act, 2016 is to safeguard the frrnctional and operational independence of Judiciary, ensure

accountability of resources allocated to Judiciary as well as ensure the Judiciary has adequate

resources for its operations.
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Summary of the provisions

The regulation has various provisions for management and operations of the Judiciary Fund.

Part I of the regulations provides for the objects and purpose of the funds; source of funds which

include money appropriated by the National Assembly; revenue collection by Judiciary which

include fees, fine and forfeitures.

Part II of the regulations outlines the procedures for preparation of budget estiinates including

supplementary estimates as well as provisions for reallocation of funds within programrnes and

sub votes within a financial year.

Part III of the regulations has provisions for utilization of the funds in the Judiciary which

includes provisions on authorization of expenditure, payment of goods and services, preparation

of budgetary expenditure reports.

Part tV and V of the regulations have provisions for expenditure in relation to human resources

in the Judiciary and establishment and management of imprest respectively.

Part VI provides the procedures for Accounts and reporting whereas part VII provide for internal

Audit of the fund as well as risk management..

Salient issues

Under Section 4 of the Judiciary Fund Act, 2016, fines and forfeitures have not been

highlighted as part of the sources of funds to the Judiciary fund. However, Paragraph 6 of

these regulations provides for the revenues to the Judiciary Fund as fees, miscellaneous

receipts as well as fines and forfeitures. Therefore, this is a substantive matter that may

require legislation since diverting these revenues from the Consolidated Fund to the

Judiciary Fund shall require the assessment of the implication according to Article 114 of

the Constitution.

11. Regulation 13 provides for the fund retaining any moneys that have not been utilized at

the close of the financial year. This provision is also provided in the Principal Act. The

Constitution and the Public Finance Management Act, 2012 provides for the submission

of the Judiciary Estimates to the National Assembly for approval. The best practice is that

of lapsing of appropriation and seeking re-appropriation for the new fiscal year, For the
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public Funds that retain their accruals are either the special purposes or the self-

sustaining ones such as the Equalization Fund and the Kenya Airports Authority Fund

respectively.

Regulation 27 provides for submission of bank accounts hetd by the fund to the National

Treasury by the Chief Registrar. The Bank account details also need to be provided to the

Controller of Budget who authorizes withdrawal of funds and the Auditor General whose

function is to audit all government institutions.

On conclusion the Fiscal Analyst noted that the regulations provide for management and

operations of Judiciary Fund to ensure accountability and transparency in use of resources in line

with the public finance management principles. However, the regulations seem to introduce

substantive matters that may need to be addressed by the main legislation as opposed to the

subsidiary legislation.

The Committee was informed that a comprehensive brief by the Legal Counsel was not
ready but he noted the following:-

In exercise of the powers conferred by Section 14(1) of the Judiciary Fund Act, (No. 16 of
2016) the Chief Justice published the Judiciary Fund Regulations, 20 I 8 on 3 1 't May, 201 8 vide

LN No.11712018 as a subsidiary legislation under the Judiciary Fund Act, (No. 16 of 2016).

The Judiciary Fund Regulations, 2018 were tabled before the National Assembly on 7ft August,

2018. This was contrary to the statutory timelines contemplated under section 11(1) of the

Statutory Instruments Act.

Article I73 of the Constitution of Kenya, 2010 establishes the Judiciary Fund which shall be
administered by the Chief Registrar of the Judiciary. Further, Article 173(5) provides that
Parliament shall enact legislation to provide for the regulation of the Fund. Pursuant to this
provision, the Judiciary Fund Act, (No. 16 of 2016) was enacted.

The Regulations were unlikely to impose signilicant costs on the community or a part of the
community and hence the regulatory impact assessment was not prepared for this Regulation
pursuant to section 6 of the SI Act.

The scrutiny was undertaken in conformity with the Constitution of Kenya, the Judiciary Fund
Act, (No. 16 of 2Ot6), the Public Finance Management Act, (No. 18 of 2Ol2), the Statutory
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Instruments Act, Q.{o. 23 of 20i3) and the Interpretation and General Provisions Act, (Chapter 2)

which regulate the making, scrutiny and publication of the Regulations.

Purpose of the Regulations

The Regulations seek to;

i) provide for the proper management of the Fund;

ii) set out a standardized financial management system of the Fund capable of producing

accurate and reliable accounts, which will be useful in management decisions and

statutory reporting;

iii) ensure accountability, transpiirency and the efflective, efficient and economic use of the

Ftrnd; and

iv) Ensure adherence to the principles of public finance set out in Article 201 of the

Constitution in the management of the Fund.

The sources of the Fund comprise;

i) such monies as may be appropriated by the National Assembly out of the Consolidated

Fund;

ii) any grants, gifts, donations or bequests;

iii) such monies as may be allocated for that purposes from investments, fees or levies

administered by the Judiciary; and

iv) moneys accruing to or received by the Judiciary from any other source.

Regulation 6 provides that revenue collected by the Judiciary includes fees, fines and forfeiture

and misceilaneous receipts.

The expected benefit of the regulations was to provide for management and operations of the

Judiciary Fund to ensure accountability and transparency in use of resources in line with the

public finance management principles.

Committee Findings

Following comprehensive scrutiny of the Regulations, the Committee made the following

findings -
1. THAT, the Regulations were not accompanied by an Explanatory Memorandum as required

by section 54 of the Statutory Instrument Act hence it was not possible to analyse the extent

of public participation or level of consultation conducted required under section 5 of the

Statutory Instrument Act and the spirit of Article 10 and Article 118 of the Constitution.
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2. THAT, under Section 4 of the Judiciary Fund Act,2016, fines and forfeitures have not

been higtrlighted as part of the sources of fi.rnds to the Judiciary flrnd. However, Regulation

6 of the Judiciary Fund Regulations, 2018 provides for the revenues to the Judiciary tr'und

as fees, miscellaneous receipts as well as fines and forfeifures. Therefore, this is a

substantive matter that may require legislation since diverting these revenues from the

Consolidated Fund to the Judiciary Fund shall require the assessment of the implication

according to Article 114 of the Constitution on Money Bills. Regulation 6 therefore

contravenes the parent Act.

3. THAT, Regulation L3 provides for the fund retaining any moneys that have not been

utilized at the close of the financial year. This provision is also provided in the Parent Act

under Section 7 of the Judiciary Fund Act, 2016. The Constitution and the Public Finance

Management Act, 2012 provides for the submission of the Judiciary Estimates to the

National Assembly for approval. The best practice is that on lapsing of appropriation the

entity seeks re-appropriation for the new fiscal year. Public Funds that retain their accruals

are either the special pu{poses or the self-sustaining ones such as the Equalization Fund and

the Kenya Airports Authority Fund respectively.

4. THAT' Regulation 27 provides for submission of bank accounts held by the fund to ttre
National Treasury by the Chief Registrar. However, the Bank account details also need to be

provided to the Controller of Budget who authorizes withdrawal of funds and the A
General whose firnction is to audit all government institutions as provided for in
Constitution and the Public Finance Management Act, 2012.

COMMITTEE RESOLUTION

Having listened to the presentation the Committee resolved to meet on Tuesday l6,h
2018 to make final decision on the Judiciary Fund Regulations, Z0lB.

MrN.NO. /N N CDL( 2018 t 320 REQUEST FOR EXTENSION OF TEA &
REGTJLATIONS

The Committee was informed that the Cabinet Secretary for Agriculttue, Livestock,
and Irrigation vide a letter dated 22nd August,2018 prepared and forwarded to the Clerk of
National Assembly two sets of Regulations to be considered by the Committee on
Legislation. The meeting was notified that the Cabinet Secretary was consulting the commi
pursuant to section 2l(2) of the Statutory lnstruments Act for purposes of extending
operations of the Regulations for twelve months. The Regulations among others were two sets
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Tea (Licensing, Registration and Trade) Regulations, 2008 and the Sugar (Imports, Exports and

By-products) Regulations 2008 which were published in 2008 long before the enactment of the

Statutory Instruments Act.

The Committee further directed the secretariat to get a detailed explanation regarding Request

for Extension of all other Regulations which its time had lapsed. It was further noted that ail

Regulatory making authorities need to comply with the House Resolution.

MIN.NO. INAJCDLI}OISI3?I AI\TY OTHER BUSINESS

The Committee discussed the following issues:-

1. NEMA Regulations

The meeting was notified on an invitation letter by the National Environment Management

Authority (NEMA) requesting to meet the Committee in a retreat. The Committee therefore

resolved to undertake the retreat with the Authority Q{EMA) to consider the draft Regulations and

hoped that they will discuss these Regulations comprehensively and be able to deal with issues

arising. The Regulations are as follows:-

1. Draft Environmental (Strategic Assessment, Integrated Impact Assessment and

Environmental Audit) Regulations, 2018

2. Draft Environmental Management and Coordination @eposit Bonds) Regulations,20lT

3. The Environment Management and Coordination ( Conservation and Management of
Wetlands) Regulations, 2017

4. The Environmental Management and Coordination @lectrical Electronic Waste

Management) Regulations, 201 6

The Committee, however, resolved that the activity be undertaken from Thursday, ltt to Sunday

4ft November, 2018 in Mombas4 and not Naivasha as per the invitation.

2. FOREIGN Visits

On foreign visits, the Committee was informed that the Delegation to the Global Aviation

Security Symposium & Second High Level Conference, Montreal, Canada (23 November - 1

December 2018) was on course and Members will be updated on the progress in the subsequent

meetings.

MIN.NO. INNCDLI}OI&I32Z ADJOURNMENT

There being no other business, the meeting was adjourned at 1.20 pm. The next meeting will be

called on notice.
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