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Ashford and Company;
Association of Special Economic Zone (ASEZ);
Consumer Federation of Kenya (COFEK);
Dr. Charles Nzai;
Intertek;
Kenya Accreditation Services (KENAS);
Kenya Bureau ofStandards (KEBS);
Kenya Industrial Research and Development Institute (KIRDI);
Kenya Trade Network Agency (KenTrade);
Kenya Intellectual Property Institute (KIPI);
Micro and Small Enterprises Authority (MSEA);
Miima and Company Advocates;
Mr. Martin Chesire;
Residents of Kericho County;
Residents of Isiolo County;
Residents of Bungoma County;
Residents of Mombasa County;
Residents of Siaya County;
Residents of Taita Taveta County;
Scrap Metal Council (SMC);
Scrap Metal Dealers;
Shippers Council of East Africa;
Soci6t6 G6n6rale de Surveillance (SGS)

Special Economic Zone Authority (SEZA);
State Department of Investment;
Tatu City; and lastly,
Wamaitha Githinii;



Consumers Federation of Kenya
Rehema Place, Block F-45,

NgonS Rd/Rrn8 Rd. Kiliman
PO. Box 28053-002
Nairobr )
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Cell: +254-715555550, 0733 1800O8;

Email: hotline@cofek.af rica

: admin@cofek.co.ke
Twiner: @Cofek_alrica
Web: wwwcofek.africa
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We hcrcby write to draw 1,our kind attention to our grave concem al the peniistenl and

unjustilied schcmes aimed at removing the Consumeru Federation ol'Kenya (COF f'.K )

t'rom thc Scrap Metal Council through many atlempts at arrending Section -l( lXf) ol'
the Act.

'Ihe latcst such bid is last week's welcome deletion of the proposed amendment ol'
Section 4( l) which was still amended by introducing two Principal Secretaries on the

Scrap Metal Council vide the ,llisct'lluneous Luv's (Amendmen,) Bill. )024.COI:F,K
represents key human health and environmental interests in so far as handling.
transponing and dealing with scrap metal is concerned.

As the deliberations on (he sanre legislation were going on in the National Assembly'.

thc Errsinr,.rs I -utt's t.4nrcndntent) Bill. 2024 was published. ('lause 2ll(c) of the said
Bill is. once again. seeking to amend Section 4( I ) of the .Sc rap lrletul .|ct. 20 I 5 to
renrore COFI-lK among other stakeholders and replace them uith conllicted parties

nanrely scrap metal ugents, utllectors. smehers and millers onlo the Council ofa
regulatory agenc) to have the industry players convert themselves into refbrees in

their own game.

('Ol'l'.K is a member of the Scrap Metal Council as established by Sec. 4( l)(llv) and

rvhich section the said the ofl'ending clause 28(c) wishes to expunge - without basis.
rationale or even according a hcaring to COFEK contrary to provisions of Article .17

and 50. It can only quali$' as discrimination which is prohibited undcr Anicle 27(.1)

oi('oK-1010.

,lTh" pr"r.n". ol'(-OF-EIK on the ('ouncil is critical to address public interest matlers -
',principallv on environrnental and hcahh considerations - especially on minimizing the

iieal danger ol'thc carcinogcnic nature ofscrap metal. Cases ofrising cases ofcancer
gcross the countr). and within Parliament. should concem the House to do rrhalerer it
Sakcs to stenr thc rise ol'lhe scourge.

$ccordingll'. *'e write to seek 1'our early, individual. collective and immediate
n<;ncurrence lo have the said amendments touching on Scrup ,\tetal Act. 201 5 and
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especiall)'the proposed Clause 2E(c) to be Susrze.ss Lav's (-4nendnrents Bill, 2021 -
which does noi meet the threshold ol'amendment in such tbrmtnd manner. Our
opposition to the amendment is informed by the following details:

L I'he maner olamendment of Section .l( lXf), vide the Miscelkmeous Lu+rs

tAnrcnlment) Rill, 2023. is at the centre ofan active matter b€lore this Honourable
Court under HCCC E03l of 2023. COFEK is the Plaintifl and the National
Assembly is a party to this matter. Its'own Legal Counsel assured the Coun that
the Amendments were nol to be carried.

2. The proposed El.:siness Luv'.s (Amen<lment) Bill, )014 is by another name an

omnibus legislation. carrying all the character, form and content of .[y'r.T(.,llancous

Lav's (Amendment) Bill 2023 - onl) that it now bears a new name christened as

Err.rrne.ss Law's (Amendment) Bill. )024.1n this regard, its t'air and neat that the

National Assembly takes judicial notice that amending Section 4( I )( l') of the Scra/r
Metal .4ct. f0l5 is in breach of the.suDludice rule. The National Assembll makcs
laws. lt is only fair and just that it embraces and lives within the same.

3. Needless to emphasi:re, the proposed Business l-av'.s (.Ameru.lntent) Bill. 2021
touching on the.Scrap Metal Act.l0l-5 the proposed deletion of COli[:K at Section

4( I X l) is still subject of HCCC No. E03l of2023.

l. f n Any case, the said .lliscellaneous Lats (Amerulment) Bill. f(rf3 passed at th!'
National Assembly, suo moto. deleted the proposed amendment to Section (4X I )
therein, on '['uesday. November 12. 2024 and only added two Principal Secretarir.s

fbr finance and intemal security depanments. That accordingly, the proposed

Clause 28(b) in the impugned Bu.siness l.av's (Amendment) Bill. 2024 is therelbre
already spent by the amendments carried on Tuesday, November 12, 2014 vide the

Mi.scelloneous Lot's (Amerulment), Bill 2023.

J. That the Scrap Metal Act. 2015 is domiciled under the l rade Committee of the

National Assembly - which after hearing COFEK. the Cabinet Secretary in charge

of lndustry, lrade and lndustry and other stakeholdem, and in its Report tabled on
the I lu April 2023. resolved and which report is yet to be amended, under clause

37 of the said report observed lhu,s, "l-he ()ommittee ohsem-ed tlnt tha other
stakehoklers who hud oresented submissictns were purticulurlr oooosed to the
amendments ond the C<tmmittee therelbre concurred wilh the the pr<twsal hy thc
Ministr)' and the Scrop Metal Council and proposes lo delete the umen lntents k)
pava v'uylbr intro<luclion ol the amendments in a cttntDrehcn.;ive Amendntent Bill
to the Scran Metdl Act, 2015

6. That the surprise Sxrine.T.r Lovs (Amerulment) &ill, 2l)24 thereforc runs counter
to overwhelming public parricipation opinion, on the same matter. as observed and

agreed b1'the National Assembly Committee on Trade. lndustries and Cooperatives
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7. Ihar by its' nalure. thc Scrap Meul Council is a regulaton aqencl. lt therelbre

must have a lair halance belu'een (iovemment and non-state aclors. lt cannot be

tilled up b1 (iovemment and industry players without involvement of consumers.

8. l-hat the proposed removal of('C)FFIK (by proposed deletion of Section

4( I X0(v) is against provisions ofSection 94 ofConsumer Protection Act.20lf as

read together with Anicle 46 of the Constitution of Kenr"a is an alliont to health

and environmental rights ofconsumcrs. Consumer representation on a regulator)
agencl' (such as the Scrap Metal Council) is mandatory.

9. Consumer rights are constitutional rights.'fhey carry' massive weighl especialll
when it is commonsense that scrap metals have been confirmed to possess highest

potential to be carcinogenic and destroy environment - soil. watcr and air. 'fhe

inclusion of consumer representatives on the Scrap Metal Council by the ti'amers o[
the legislation was deliberate and cannot be voided by an1 excuse.

10. That the progxrsed removal ofCOFEK and other slakeholders under Section
4( lX0 and replacing them with collectors, agents. smelters and millers presents a

severe and fatal conflict of interest as the key role ofthe Scrap Metal Council is to
license scrap metal dealers. They cannot, therefbre. purport to regulate themselves

I l. That the proposed agenls. colle<'tors and smelters (supposedly to be included in

the Scrap Metal Council) are NOT defined by the Scrap Metal Act. 2024. lt is
inconceivable that this House would imagine non-existent (legally ) and or
purported stakeholders and rcmove bonafide representatives ofthe consunters.

manufacturers and others and purport to replace them with non-defined legal

persons on such an important regulatory agency

12. If the National Assembly really wished to allow the vibrancy'of the Scrap Metal
Council. it would delete Section 7(2) which has reduced the body corporate to bc

perceived as if it were an extension ofthe State Department of lndustry. It cannot

even hire its' own staffyet it has a budget from A-in-A.

13. Finally, overwhelming public interesl favours retention ol'COFEK. KAM and

other ke)' stakeholders on the Scrap Metal Council.

We trust that you will agree *ith our views herein and act accordingly. Thank you

Yours S incerelv
CONSUME FE ERATION OF KENYA (COFEK)

Stephen Mutoro
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Rt. Hon. Voses M. Wetang'ula
Speaker
National Assembly
Parliament Buildings. Tail'a Road
:{AIROBI

Hon Salim Mvurya. ECH
Cabinet Secretary
Ministry of Investrnents, Trade and lndustry
NSSF Block A - l7s Floor
I'IATROBI

Dr Dorcas Oduor
Honurable Anomey General
Sheria House
NAIROBI

Dr Juma Mukhwana, CBS
Principal Secretary
State Depanmenl of lndustry
NSSF Block A- l7h Floor
NAIROBI

Mr Francis Mugo
Chairman
Scrap Metal Council
NHIF House, l" Floor
NAIROBI
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MEMORANDUM BY MIIMA & COMPANY ADVOCATES TO THE NATIONAL
ASSEMBLY OF KENYA REGARDING ISSUES ON THE BUSINESS LAWS

(AMENDMENT) BILL. 2024 CONSIDERED BY THE NATIONAL ASSEMBLY

November, a6,2024

To: The Clerk of the Nationrl Assembly
Parliament Buildings Parlitment Road
P.O. Bor 41842-00100
Nairobi, Kenya

The Chairperson
Departmental Committee onTrade, lndustry & Cooperatives
Parliament Buildings Parliament Road
P.O. Bor 41842-00100
Nairobi, Kenya

PREAMBLE

Honourable Chair and Honourable Committee Members,

We respond to your invitation sent out by the Clerk of National Assembly invitint the inpur
of the Public on the following Bill;

THE BUSTNESS LAv!/ (AMENDMENT) BtLL 2024

As a citizen of Kenya, An Advocate of the High Coun of Kenya and Commissioner for Oaths
and an expen in lnternational Trade Law and Trade Policy with a keen eye for lnternational
Trade and Trade facilitation based on the obligations that Kenya has by virtue of being a

signatory to various trade agreements lnternationally, Regionally, Bilateral and Multilateral
Agreemens berween Kenya and Other States, I have considered the Bills and hereby submit
my considered findints, commentary, analysis and response to the Bills. The Most Favoured
Nation principles, The National Treatment Principle, Non-Discrimination, Proportionality
The Mutual Recognition Principle and Trade faciliotion are the corner stones of lnternational
Trade. I believe that any reform musr be geared rowards the trade facilitation and in

compliance with the countries obligations to ensure that there is no retaliation or trade
distortion in an), sector. ln line with this the sector in question is the service sector specifically
conformity assessment body and services offered by the conformity assessment body.

coNcERNS AND APPRECTATTON OF THE BUSTNESS LAu/ (AMENDMENT)
BILL 2024, (National Assembly Bill No. 49 ot 2024)

i. ln general terms and as per the publication by The Ministry of lnvestments, Trade and

lndustry the main areas of concern are the proposal for the amendment of the
Standards Act and the proposed amendment of the Kenya Accreditation Service Act.

The Bill proposes to amend the Standards Act to insen Section l4D(l) and (2) which
will provide for the appointment of inspection bodies. Panicularly section l4D(2)
provides that the lnspection body shall be resident in Kenya for Tax purposes. Our
concern is the appointment of an inspection body in the country of origin this includes



r.

both foreign companies who have no commercial presence in Kenya and rhose that
have a commercial presence in Kenya and discharge their services under Mode I and
Mode 3. Automatically companies that have been incorporated in Kenya have a tax
presence in Kenya however foreign companies do not necessarily have a tax presence
in Kenya.

The Services provided are mainly done by cross-border service provider under mode
I who are providing inspection services ar the countD/ of origin under mode I

therefore upon a further examinadon it is apparent that if the inspecrion companies
will have a tax presence in Kenya for tax purposes rhe same will result in double
taxation for the same services being offered.

The concern is in regards to which taxes will be applied and under what tax regime
and how will such taxes be collected. On a first glance reading of the proposed
amendment it seems to be a tood initiative in terms of increase of tax base and
revenue however, while unpackint rhe proposed amendment rhere is the tlaring
danger of double taxation.

To buttresr the above concern the lncome Tax Act provides under SecriL,n 2 that
resident in regards to a body of persons means

The body is a company incorporated under a law of Kenya or
That the manatement and control of the affairs of the body was exercised in

Kenya in a particular year of income consideration; or
That the body has been declared by the Minister by notice in the Gazerte to
be resident in Kenya for any year of income.

,

ls it then that the requirements have chanted to in fact state thar for a company
offering services in a foreitn iurisdicdon on behalf of KEBs must have commercial
presence in Kenya under mode 3 will this not constitute an additional measure for
such services being offered by an inspection body that wishes to participate in the
international tender? This opens up the countrl to retaliation in the sense rhar orher

iurisdictions will require that conformiq, assessment body exporting its services from
Kenya must have tax presence in thar iurisdiction ro participate in international
tenders in that particular jurisdiction which will netadvel/ impact export of services
and increase the cost of importation of goods in Kenya.

The Bill further proposed to amend the Kenya Accreditation Act by inserting Section
l0A which sates that every foreign conformity assessment body that carries out any
conformity assessment in Kenya shall be accredited by the Service. This is a mandatory
requirement for Foreign conformity assessment body. The rationale for this is that
this will ensure that the CABs align with the national regulatory framework and ensure
that they set up a local oflice in Kenya. This will also harmonize accreditation services
to national and international standards for consumer protection while at the same

time ensurint they pay requisite taxes ro supporr expansion and growth of
accreditation services.
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Section I I of the Kenya Accreditation Act provides that "A conformity assessment

body that seeks to be accredited shall apply to the Service for accreditation in the
prescribed manner" the terms are general and seem to be voluntary for both foreign
and domestic conformity assessment body. However, in the amendment foreitn
assessment conformity body have been tiven an addition requirement for a mandatory
accreditation by the service.

The main concern with this pardcular provision is that Kenya has an Obligation under
GATs to ensure that it adheres to the National Principles whereby each member
country must treat the services of other member countries no less favourably than its
own national products this includes services and service providers. We have taken
dme to establish whether the services and the service providers fall within the
threshold of like services and service providers and we have arrived at the inevitable
conclusion that it does. The measure can then be said to be inconsistent with the
principle of National Treatment under the GATs.

According to OECD Accreditation Body consist of entities that have recotnition by

authorities, regulators or industrial or trade organizations v/ithin an economy, retion
or internationally and are engaged in developing, or conducting and administering,
accreditation of entities that perform conformity assessment. IAF currently has 75

Accreditation Body Members, 6l of whom are signatories to the IAF Multilateral
Recognition Arrangement (MLA) and which represent 85 economies Kenya being one
of them.

By vinue of the above assertion any of the bodies can accredit a conformity assessment

body this therefore brings into question the issue of mutual recognition. According to
OECD the primaD/ purpose of IAF is two-fold. Firstly, to ensure that its accreditation
body members only accredit bodies that are competent to do the work they
undertake and are not subiect to conflicts of interest. Secondly, to establish mutual
recotnition armngements (MLA) between its accreditation body members, which
reduce risk to business and its customers by ensuring that an accredited certificate
may be relied upon anpvhere in the world.

The MLA contributes to the freedom of world trade by eliminating technical barriers
to trade. A single system that ensures that companies with an accredited conformity
assessment certificate in one part of the world have that certificate recognised

elsewhere in the world. The objective of the MLA is that it will cover all accreditation
bodies in all countries in the world, thus eliminadnt the need for suppliers of products
or services to be ceftified in each country where they sell their products or services.

Certified once - accepted everywhere.

To sum up the main concern is that the proposed amendment defeats the whole
purpose and is inconsistent with the multilateral recognition atreement by subiecting
all foreign conformity assessment body to funher accreditation by KENAs without
taking into consideration the Mutual Recognition Agreement under lAF. By the mere

xIt.
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fact that the said provision is in mandatory terms it only goes without saying that
KENAs does not recotnize any conformity assessment cerdficate issued in any part of
the world but that issued by KENAs in Kenya. This is a hindrance ro marker access,
entry and penetration which are capital requirements rhar are hindering Kenya from
competint globally and operatint as a preferred global exporter and imponer of
services.

The measure is inconsistent with the principle of Non-Discrimination under rhe
World Trade Organization which implies equal treatment for both domestic and
foreign CABs. lt can only be concluded that foreign CABs are being discriminated upon
by making it mandatory for the foreign CABs to be accredited by KENAs and making
it optional for domestic CABs.

ln addition, the measure tives an unfair advantage to National Conformiry Assessment
body whereby accreditation is voluntary as opposed to mandatory, which measure is
inconsistent with National Principle. The danger with this pafticular measure is that
the conformity assessment certificates issued by KENAs will be rejected by other
jurisdictions causing a shifr in the prcference ro urilize the KENAs services. Last but
not least KENAs has essentially stated that foreign conformiq/ assessment body
intending to offer such services in Kenya cannot operate under mode I that is cross
border but must operate under mode 3 by having a commercial presence in Ken),/a.

What then happens to specialized laboratories that have no commercial presence in

Kenya but offer testing services in other countries a tood example will be foreign
laboratories whereby samples are sent outside the country and results are sent back.
ln the long run the disadvanoges outweigh rhe advanutes

Lastly the bill proposes to amend the Kenya Accreditation Services Act by insening
Section I 2A which is a levy at the rate of 3% of the accreditation services being offered
to a third-party by an accredited conformity assessmenr body. The section goes
further to place conditions and penalties in regards to the leg/. There is no rationale
given for the said levy.

Kenya has obligations under international and regional atreements to remove trade
barriers and facilitate trade. The levy being proposed is a form of tax that will
overburden the tax payers and would increase costs for services offered by conformity
assessment body leading to higher prices to access these services. This would in turn
make such services uncompetidve in the local, regional and internadonal markets.

Accordingly, this measure is inconsistent with the principle of transparency which
requires that such measures constitute new regulations beint introduced must be
reportd to WTO for purposes of review by the member states to ensure that it is

consistent with the multilateral agreement and that the new measure is not beint used
as a tool for restricting trade or as an uniustified barrier. The qualification for this is

the principle of proportionality which in essence requires that any such new measures
introduced must not be more restrictive than necessary to achieve legitimate
objectives which is essentially safety, health of consumers. lmposing additional taxes



can be construed as undue costs in the elements or services offered by CABs to third
pardes.

xtx According to the WTO, international principles and best pracdce should serve as

trade-facilitating tools, enhance trust between different regulatory systems and

contribute to facilitating the acceponce of results of conformity assessment. This
should foster trust-building across different regulatory frameworks.

RECOMMENDATTONS TOWARDS THE BUSTNESS LAVY (AMENDMENT)
BILL 202{

Honourable membcrs, after consulting widely with the sector players we now make the
following recommendations:

I . That National Assembly entirely withdraws the proposed amendment to the Standard
Act specifically the proposed Section l4D(2) for funher clarity to be provided by the
Kenya Revenue Authority in regards to the issue of tax presence especially in light of
the various Double Taxation Agreements. This will create certainty as to which taxes
will be paid, how the inspection companies will have tax presence in Kenya and how
the same will be remitted. Subsequently a sober conversation has to be initiated as to
the implication of imposing such a measure to inrcrnational trade, cost of doing
business and trade facilitation. There is need for further <larity on this particular
section without generality as to how it will be applied. The purpose for Double
Taxation Agreements between Kenya is to avoid double taxation over the same

services being offered it clearly sets out the liabilities in each country to avoid double
uxation

2. That National Assembly entirely withdraws the proposcd amendment to the Kenya
Accrediotion Services Act specifically the proposed Scction l0A for the following
reasons:

a) According to the World Bank the elements of conformity assessment include
inspection, testint, and certificadon used in all fields of invesdtation,
innovation, process improvement, productivity, product developmeng
product compliance, and many more. This in turn means that for any of the
elements being carried out by a foreitn conformity assessment bdy the same

must be accredited by KENAs as long as it is providing the service in Kenya.

b) The measure is inconsistent with the principle of National Treatment. The
services provided by conformity assessment body for National and Foreign

conformity assessment body constitute like services and service providers. To
place a mandatory requirement that foreign conformity body must be
accredited by KENAs whereas for the National Conformity Assessment body
is voluntary puts the foreign conformity body at a disadvanoge.



c) Without prejudice to rhe foretoing and further to the recommendarion herein
above Kenya is a signatory to IAF Mutual Recognition Agreement. KENAs in
section 6(c) provides rhar one of the funcrions of the service is to promote
mutual recotnition of the competence of accredited bodies and equivalence
of accrediation schemes. The proposed amendment is in contravention with
the provisions of the Act and its obligations under the Mutual Recognition
Agreement.

d) ln addition, such a proposal as much as it is geared towards increasint the tax
base services it might pose a challenge in terms of implementation for instance
there are some critical services that are offered in foreign iurisdictions on
mode I and mode 2 basis in Kenya and do not necessarily have a commercial
presence in Kenya especially in regards to laboratories that test
pharmaceudcal products and prototypes ofvarious equipment's and machines
which have been accredited by other conformiry assessment body is it then
the position that the foreign conformiq/ assessment body have to undertake a

further accreditation by KENAs.

e) The upshot of this is rhat oth€r countries will equally not recognize the
conformity assessment cercifica@ from Kenya which will in turn require
conformity assessment body from Kenya exporting its services to another
iurisdiction under modes l, 2 and 3 to undergo a further accreditation. This
is not only a hindrance to trade in services in this particular sector but it is

also a barrier to market entry, market access and market penetration and does
not in any way faciliote international trade.

3. That National Assembly enrirely withdraws the 3% accreditation levy proposed in

Section l2A for reasons that the purpose of the levy is not clearly. The conformiry
assessment body is already taxed on the services offered to third pafties by the Kenya
Revenue Authority. A funher ux in form of a levy will unnecessarily burden the tax
payer which tax will be passed on to the consumers making the services offered more
expensive and not beneficial to the consumer.

4. To buttress the above recommendation the purpose of the levy cannot be for
purposes of suseinint an insdtution. KENAs is a member of the IAF and performs the
same functions as other member of the lAF, AFRAC AND ILAC Mutual Recognition
arrantement body with the same international standards applicable to all the members.
It is therefore the position that the role of accrediting private and public CABs is not
a preserve of KENAs internationally therefore its functions should not attracr an

unnecessary burden on the tax pa),er who are already overburdened on the basis of
the services it provides alone.

CONCLUSION



Honoreble Members, full suppon and confidence is pledged rn you processing thrs Brll and we
pray thar the concerns thet have been set out herern above wrll be aken into consider:tion
prior to the bill being submifted to parliaments and lwrll be more than wrlhng to submrt
funher information if rt shall be requrred

Srgned by

Lorna khamusa Mrima .. thrs day of 2021
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INVITATION TO SUBMIT MEMORANDA ON BUSINESS LAWS (AMENDMENT) BILL,
2024 (NAT|ONAL ASSEMBLY BILL NO. 49 OF 2024)

Reference is made to the subiect, your tetter Ref : NA/DDC/TRADE/2o24/L4g dated 21sr
November 2024 inviting the service to submit Memoranda on the proposed amendments
to the standards Act and the letter Ref: NA/DDCfTRADE/2o24ltso inviting the service
to submit Memoranda on the proposed amendments to the Kenya Accreditation service
Act.

Further reference is made to the Trade committee pubtic Hearings on 25h November
2024 and questions raised therein by the Honourabte Member of partiament for Mathare
Constituency Hon. Anthony Otuoch.

Enclosed herewith is the service's memorandum on the proposed amendments to the
Kenya Accreditation service Act and the standards Act. The responses to the questions
raised by Hon. Anthony oluoch during the pubtic Hearings on 25th November 2024 will
fottow.

Yours C-.v1(!,r c t-a 
,

,- G-)
Dr. Walter Ongeti
CHIEF DGCUTIVE OFFICER
WON/wny
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IN THE MATTER OF CONSIDERATION OF THE BUSINESS LAWS (AMENDMENT) BILL, 2024

KENYAACCREDTTATTON SERVTCE (KENAS) MEMORANDUM ON PROPOSED MISCELLANEOUSAMENDMENTS
TO THE KENYA ACCREDITAT]ON SERVICE ACT, AND THE STANDARDS ACT lN THE BUSINESS LAWS

AMENDMENTS B!LL,2024

A. Memorandum on the Kenya Accreditation Service Act

1 . The Service supports the amendments propoeed by the NationalAssembly Majority leader to the Kenya Accreditation

Service Act as captured in Section 26 (introducing a new Section 10Ato the Act) and Section 27 (lntroducing a new

section 12Ato theAct). [!!q[ below captures the justifications informing our support forthe proposed amendments.

Table 1: Justifications informing the Service's support to the proposed amendments to the Kenya
Accreditation Service Act

JUSTIF]CATIONPROPOSALS/NO. CLAUSE/PAGE OF THE BILL
Mandatory accreditation of foreign
Conformity Assessments Bodies
offering accreditation in Kenya will
ensure that the CABs align with the
national regulatory framework and
ensure that they set up a local
ofiice in Kenya (the accreditation
site) to host their auditors and
impartiality committee that wlll
involve local stakeholders in
handling impartiality issues that
can arise from the activities of the
Conformity Assessment Bodies.

Section 10A be maintained
as proposed by the National
Assembly Majority Leader.

1. / plause 26 proposing insertion of
Section 10A to the Kenya
Accreditation Service Act that reads:

10A. Accreditation of Foreign
Conformity Assessment Bodies
operating in Kenya

Every Foreign Conformity
Assessment Body that carries out any
conformity assessment activity in
Kenya shall be accrediled by the
Service. New

The accreditation levy will enable
the service to develop
accreditation in Kenya and to set
up a fund for SMEs seeking
accreditation to apply for
consideration for accreditation.

Section 12A be maintained
as proposed by the National
Assembly Majority Leader.

3 Clause 27 proposing insertion of
Section 12A to the Kenya
Accreditation Service Act that reads:
l2AAccreditation Levy

(1) There is imposed a levy to be
known as the
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s/No. CLAUSE/PAGE OF THE BILL PROPOSAL JUSTIFICATION
Accreditation Levy which shall
be at the rate of three percent
of the value of any accredited
service ofiered to a third party
by an Accredited conformity
assessment body.

(2) The Cabinet Secretary may, by
notice in the Gazette,
Prescribe -

(a) The evidence by which the
liability of a conformity
assessment body to the
accreditation levy or his
discharge of that liability may
be established.

(b) The time at which the
accreditation levy shall become
due; and

(c) the manner in which the
accreditation levy shall be
received by the service.

(3) A person who fails to pay the
accreditation levy within the
prescribed time shall be liable
to a penalty of a sum equal to
five per cent of the amount due
for each month or part of a
month thereof that amount
remains unpaid.

(4) A person who fails to pay the
accreditation levy commits and
ofience.

(5) Any person who is aggrieved
act or decision madean

Further, the levy will spur SMEs
demand for accreditation and
growth in their business since they
will increase their business
opportunities beyond the borders
as well as improved quality
processes thus maximizing
resources and revenues.
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S'NO. CLAUSE/PAGE OF THE BILL PROPOSAL JUSTIFICATION
under accreditation levy order
may appeal to the Tribunal

2, Further, the Service hereby proposes an additional amendment to the Act as set out table 2 below

Table 2: New proposed amendments to the Kenya Accreditation Seruice Act

JUSTIFICATIONPROPOSALsrNo. CLAUSE/PAGE
OF THE BILL

This amendment aims to
accommodate the proposed
amendments (15A below)
touching on training which is a
mandate of the Service pursuant
to Section 6(9) of the Kenya
Accreditation Service Act

Amend Part lV currently reading:
PART lV: ACCREDITATION

To read:

PART lV: ACCREDITATION AND TRAINING

1

There is a proliferation of entities
and persons offering training in
conformity assessment activities
that are unregulated.

The unregulated trainings
offered are negatively impacting
the quality of Conformity
Assessment in Kenya.

These amendments will help
regulate conformity assessment
traininq and trainers in in Ken

lntroduce a new 15A to the Bill to read as
follows

l5A Treinlng
1) All training relating to accreditation of

conformity assessment services shall be
conducted by the Service or by an entity
approved by the Service.

2) The Service shall develop and implement
a Continuous Professional Development
program for all persons seeking to offer
trainings in conform assessment

2
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B. Memorandum on the Standards Act
1. The Service has no reservations on the proposed amendments to the Standards Act as captured in Clause 20

(proposing insertion of a new Section 5A into the standards Act); Clause 2.1 (proposing repeal and replacement
of Section 10C of the Standards Act; Clause 22 (proposing insertion of a new section 1 0D in the Standards Act),
and Clause 23 of the Bill (Proposing repeal and replacement of Section '12 of the standards Act).

2. The Service hereby submits a memorandum to the proposed amendments to the Standards Act under Clause
24 of lhe Bill (Proposing insertion of a new sections 12Aand 128 in the StandardsAct); and Clause
25(Proposing insertion of a new Section 14D in the standards Act) as set out in Table 3 below.

Table 3: Proposed amendments Clauses 24 and 2i of the Bill

s/No CI.AUSE/PAGE OF THE BILL PROPOSAL JUSTIFICATION
1 Clause 24 in respect to insertion of

Section 12A (3) that provides;

(3) Only laboratories that have been
assessed by fhe Bureau and found
to have met citeria of assessment
for designation of the laboratoies
shall be designated as such.

It is proposed that Section
12,A (3) be deleted

Accreditation set out in 12A(2) is
rigorous and should be the
criteria by which laboratories
shall be designated. Further
assessment by the Bureau for
designation negates the spirit
and rigor of accreditation
assessment and will result in
duplication of effort and cost to
the entities concerned resulting
resource

2 Clause 24 in respect to insertion of
Section 12B (3) that provides;

(3) the Bureau may, wherc
necessary, license and register
competent bodies to provide
calibration seryrbes and rssue

It is proposed that Section 12B
(3) be amendment to read as
follows:

(3) the Bureau may, where
necessary, license and register
competent bodies duly

redited under the
tation S Act toA

Kenvaacc

KENAS is mandated to
accredited Calibration
laboratories, the means by which
cornpetencr is confinned and
attested for their conformity to
set standards.

1
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s/No. CLAUSE/PAGE OF THE BILL PROPOSAL JUSTlFICATION
certificates subject to the Kenya
standards.

provide calib ration serylces
and issue certiticates subject
to the Kenya standards.

The amendment is in line with
the amendment carried in
Section 12A(2).

3 Clause 25 in respect to insertion of
Section 14D (2) that provides:
(2) The inspection body shall be
resident in Kenya for tax purpose

It is proposed that Section 14D
(2) be amendment to read as
follows;

(2) The inspection body shall
be dulv accredited under the
Kenya Accreditation Service
Act and shall be resident in
Kenya for tax putpose.

Mandatory accred itation of
foreign lnspection bodies will
ensure that they align with the
national regulatory framework.
Further, this will also ensure that
the inspection bodies set up a
local ofiice in Kenya (the
accreditation site) to host their
auditors and the impartiality
committee that will involve local
stakeholders in handling
impartiality issues that may arise
from activities of the inspection
bodies.

SIGNED .
Dr. n eti

e Officerch
Kenya Accreditation Service
DATE: G November 2024
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NovunsE&202q

crHrRD sEssroN) THETHTRTEENTH PARLIAT{f, NT -
NATIONALASSE}I]LY efi.--a

INTHE MATTER OF CONSIDT RATION
(AMENDMENT) BILL,2O24

OFTHE AU 5'NESS LAWS

lr.r*.. ro ArakLt I (2), l0(2ro) An t I I t of rh. Con t urtlon)

Scctlon A - Object of the Bill

The Buslness Laws (Amendment) Bill (NationalAssembly Bill No. {9 o12021) is a Bill sponsored by the
Leader of the Maiorlty Party whth seek to amend the Nation.l Elcctronlc SinghWindow System Act
(C+. a85D); Banklng Act (Cap. {18); Central Bank of Kenyr Act (Cap. 491); Mlcr.ofinance Act (Cap.
{93C); Standards Act (Cap. 496); K3nya Accrrditation Service Act (Cap. a9fA); Scrap Metal Act
(Cap. 503); Kenya lndustrial Research and Development lnstitute Act (Crp. 5ll); and Special
Economic Zones Act (Cap. 5 I 7A).

Section B-Per:onal lnforrnation

I . Name: _Solomon MahindlYice Chalrman, Association of Special Economlc Zones -
Kenya,P.o.BoX222{6.00505'NAlRoBl'+25.ll3867309-

2. Gender: ASSOCTATTON

3. Constituency: NAIROBI

4. County NAIROBI

5. ldentification No. (Notionol lDlPossportlknyon Driing Ucence)

Section C-Views on Blll

6. What are your views on the Bill? (FillToble os oppropriote)

Clause 30 Section 4 ofthe Special Economic Zones Act
is amended as follows -

in subsection (6) insening the
following new paragraph
immediately after paragraph o

(k) such other sectors as

shall be prescribed by
the Cabinet Secretarv

The amendment to Section 4
subsection (6) is proposed to provide
flexibility to the Government to
incorporate additional/ emergint
sectors as the case may be from time
to time without need to amend the
law eYery time.



on the recommendation
of the Authority.

2 New Clause Section 6 of the Special Economic Zones
Acc 2015, is amended in paragraph (b) by

(a) deleting the word "Kenya" and
substitutint therefor the words "the
customs ten itory";

(b) inserting the following proyiso -
Provided that -
(i) goods whose content oriSinates

from the customs territory shall
be exempt from payment of
import duties;

(ii) goods whose contents parrially
originates from the customs
ten'itory shall pay import dudes
on the non-oritinating
components subiect to the
customs procedures.

Clause 3 I The Special Economic Zones Act is

amended in Secdon 8 by inserting the
following new paragraph immediately
after paragnph (4) -

"(5) Goods of any description sold
to any person that remain wirhin
a customs-controlled areas of a

special economic zone are not
deemed to have entered the
customs territory and are
entitled to the benefits
conferred under this Act.

Provided that -

"For the nlc of special
economic rorre housing, a
one-off surcharge ol 2.5%
on the value shall be
paFble by the Developer,
Operator and Enterprise
on the first sale of a special
economic zone housing.

3

This amendment to Section 6 of the
Bill is intended to align our market
access rules with the EAC
framework including the Treaty
establishing the EAC, its protocols,
and the recently approved EAC SEZ
Policy and Regulations by the
Sectoral Council on Trade, lndustry,
Finance, and lnvestment (SCTlFl).
The amendment aims to enhance
Kenya's competitiveness and
sundardize SEZ practices across rhe
reSion.

This provision also expands the
catchment area for duty-free and
tax-free sourcinS of raw materials,
hcilitatinS value addition v/irhin our
zones.

Amendment to the existing Section
8 of the Bill to include the proviso
which aims to clarify that goods
traded within the customs-
controlled areas of a special

economic zone will be treated as

duty-free. This approach is intended
to stimulate business activities within
the zones, fostering a circular
economy and encouraSinS

complemenariry. lt allows one
factory s products or byproducts to
be seamlessly utilized as raw
materials by another company,
thereby creatinS additional yalue.

This amendment is designed to align

Kenya's SEZ framework with global

best practices, facilitating the full
implemenution of the "Live, Work
and Play" model. This model
intetrates residential, commercial,

and recreational spaces within SEZs,



thereby enhancing the qualit), of life
for employees and residents.

The provision inroduces a fee on

the value of SEZ housing

developments, ensuring equitable

treatment and avoiding bias against

non-SEZ housing projects. By

fostering affordable housint
solutions, this amendment aims to
support worHorce well-being and

attract hiSh-value inYestments, a

strategy successfully implemented in

established SEZs globally, such as

those in Singapore, China, and the
UAE.

4 Proposed New
Clause

Section 27 of the Special Economic Zones
Act is amended -
(a) in subsection (2) by:

(i) deleting the words "the
Commissioner of Customs" and
substitutinS therefor the words,
"oPerator"; and

(ii) by inserting the words, "and
inform the Commissioner of
Customs" at the end of the
paragraph after the words "renew
the licence".

(b) ln subsection
paragraph (d)
thrrefor the
paragaph 

-

(5) by deleting
and substituting
following new

(d) be valid for l0 years subiect to
inspection by the Authority and
payment of annual licence fees.

The amendment to Section 27

subsection (2) is meant to ease the
bureaucratic licensing process that
indusry stakeholders have

experienced over time by mandatinS

the responsibility to give approvals

on the Authority based on a

recommendation from the
Operators.

The amendment to subsection (5)

seeks to grant a l0-year SEZ license
ro Special Economic Zone
Developers, Operators, and

Enterprises upon approval by the
Authoritl. This provision aims to
provide clarity and long-term
cerEinty to investors regarding the
duration of the license. thereby
enhancing the predictability of the
SEZ framework.

A lo-year licensinS period aligns with
international best practices in SEZ

managemenq offering a steble
operational timeline that encourages

subst2ntial investments, stretegic
planning, and long-term
commitments. Additionally, th is



amendment ensures that investors
can focus on scalinS operations and

achieYing economic obiectives
without frequent renewals or
administrative interrupdons.

5 Clause 35 Delete clause 36 of the Bill which proposes
to amend Section 35 of the Special

Economic Zones Act by inserting a new sub
section 5.

6 Pr"oposed new
Clause

The First Schedule to the Special Economic
Zones Act is amended b), inserting the
following new paragraph immediately after
paragraph (h) -

(i) any other zones th.t be
gazetted by the Cabinet
Sec..etary iom time to time
on the recommendation of
the Authority.

Provision to be deleted - The
spirit of the amendment was to
confer l0 years licence to Special
Economic Zone Developen
Operator or enterprise and it has no
relation to incentives and tax
benefits which are conferred under
other tax laws.

It is proposed that such an
amendment to capture the spirit be
effected on the proposed
amendment to Section 17
subsection (5) paragraph (d) as
proposed in our document above.

The amendment to the First Schedule is

meant to add a new paragraph (i) to
provide flexibility to incorporate
additional emerging zones as the case
may be from time to time without need
to amend the law.

SIGNED DATE: _20,t _November, 202{
,nJtructiorrs.'
aFilt thisTenplote.

*You may fill more thon one fotm on o &ll.

*Filled should fuworded to the (lerk of the Notonol Assemry, PO. fux 4184240100, Nonobi; hond-delivered to the Offtce of the
Qerk, Moin Potlioment &ildings, Noirobi; ot emoiled to l1!,,q1s1r{.\@Arl1rr,1r g, !,, to be.e.eived on or beforc Thuttdoy,
286 Novcmbcr,Zll4 ot 5.OO p.m.

Appteciation: 1'hc Xational ;lwnb\ dpprcdnt$.tor/ pnrlkipdh,tt i lhr pmt.?rr.

"For the ry',lelfore of Society onC ihe jurt Governmert oI ih. P€oplc"



INOVEi(BER, 2024]

THIRTEENTH PARLIAi\ ENT - CTHIRD SESSION)
THE NATIONAL ASSEMBLY

Section A - Object of the Bill

The Business Laws (Amendment) Bill (National Assembly Bill No. 49 of 20241is a Bitl sponsored by the
Leader of the Majority Party which seek to amend the National Electronic Single Window System Act
(Cap. 485D); Banking Act (Cap. 488); Central Bank of Kenya Act (Cap. 491); ilicrofinance Act (Cap.
493C); Standards Act (Cap. 496); Kenya Accreditation Service Act (Cap. 496A); Scrap Metal Act (Cap.
E^'); Kenya lndustrial Research and Development lnstitute Act (Cap. 511); and Special Economic

es Act (Cap. 517A).

Sectlon B-Personal lnformation

1. Name: SPECIAL ECONOMIC ZONES AUTHORITY

2. Gender: BODY CORPORATE

3, Constituency: STAREHE

4. County : NAIROBI

5. ldentification No. lNotionot lD lPassport lKenyan Driving Licence):

Section C-Views on Bill

6. What are your views on the Bitt? lFilt Toble as apqopriotel

1 Amendmenl
of section 4 of
Cop 5l /A
Poge lll
(poro 29)

Seclion 2 of ihe Speciol Economic
Zones Aci is omended by deleiing the
definition of "business processing
outsourcing" ond subsiituiing iherefor
the following new definilion-

"business process oulsourcing" meons lhe
provision of outsourcing services lo
business for specific business funclions or
processes such os bock office
supporl services in humon resources,
finonce, occounting ond procuremenl
omongsl other services, ond includes lhe
delegotion of one or more informolion
technology-intensive business processes
to on externol provider

Ihe omendment is supported io olign
the definition of BPO wilh
Employment lows

2. Amendment
of section 4 of
Cop 5l7A
Poge III
(poro 30)

1. Section 4 of the Speciol Economic
Zones Acl is omended os follows

ln subsection (2) by inserting the
following new porogroph immediotely

Thls content ls misptaced here. lt
*rould not have been lnctuded ln the
sectlm de6crlblng the gazette notice.
N,ote a lndlcate! that the notice shoutd
define "size ofllp gazatted o,tiect'



b) The Cobinet
Secretory sholl, on ihe
recommendotion of ihe
Authorily. set lhe minimum
ocreoge of lond ond
minimum inveslment
omount lo be invesled in
thot lond, for the lond to be
considered for declorotion
os o speciol economic

fter porogroph (b)

ne.

3 mendment
f section 8
f Cop 5l7A
oge lll

poro 3l

The Speciol Economic Zones Act is

omended in Seciion 8 by inserting
the following new porogroph
immediolely ofter porogroph (4) -

"(5) Goods of ony description sold lo
ny person thol remoin within o
ustoms- conlrolled oreos of o speciol
conomic zone ore nol deemed lo
ove enlered the customs territory ond
re enlitled to the benefits conferred
nder lhis Act.

his proviso oims to clorify thot goo
roded within the cusioms- controlle
reos of o speciol economic zone wil
e treoled os duty- free. Ihi
pprooch is intended to stimulot
usiness octivities within lhe zones

osiering o circulor economy on
ncouroging c o m ple m en tority. I

llows one foctory's products
yproducts lo be seomlessly ulilize
s row moteriols by onothe
ompony, thereby creolin
dditionol volue.

4 mendment
f section I I

f Cop 5l7A
poge ll12

oto32

4. Section I I of the Specio
conomic Zones Act is omended -(o) in porogroph (d) by inserting th

words "ond the minimu

e SEZ low recognizes thol there will
nities ond service providers thot ne

operote within SEZs bul ore n
nlended lo benefit from SEZ incenlives

't 'l

re, lssues concerning investment
resholds do not betong in a gazette
tice; they are addressed under Section 5.

proposed the amendment reads as

ecrion 5 of lhe Speciol Economic
ones Acl is omended os follows

nserling o new subsection fi
mmediolely ofter porogroph (k)

he Authoriiy recommend lo th
obinet Secretory lhe minlmu
creoge of lond ond minimu

nveslment omouni 1o be invesied i

hot lond, for the lond to b
onsidered for declorotion os
peciol economic

he justificotion for setling minlmum
nd ond lnvestmenl thresholds ls lo
rovide clorlly on lhe types ol

nveslmenls to be onboorded ond
clllloled under the SEZ fromework.

hese lhresholds ensure lhe ollrocllon
hlgh-volue

horoclerlzed by
lnvestmenls
subslontiol

h lnveslors holding on lond thol i
ol bringlng volue lo lhe governmenl.

nveslment copllol, job creolion, ond
echnologlcol lronsfer. Addlllonolly,
he minlmum lond requiremenl helps
revent lond ln publlc zones from
elng held for speculolive purposes



investment volue" immediotel
ofter ihe word "ihreshold";

(b) by inserting ihe following ne
porogroph ofier porogroph (f)-

n 'll(m) on circumstonces unda
ich lhe Authority can recommena

uspengbn or concellofan of licenses o,

(fo) review opplicotions ond gronl e spec,o, Economic zone entities, nc
ference b mode to other opplbode
ws, excepr; th,b Acr, Eost Afticon

speciol economic zone service
permits;

(c) by deleting porogroph (h) on
substituting therefor the followin
new porogroph-
(h) esioblish ond odminister

"one-stop" shop throug
which speciol economi

ommunily Cr.rioms Monogement Acl
lhe Volue Added Tctx Act.

zone enlerprises con chonnel ol
thcir opplicotions f or permits
opprovols, licences on
focilities nol hondled directly b
ihr: Authoriiy, coordinoting wit
sr..rch other Government
privoie entities os moy b
necessory lhrough ogreemen
wilh the entities or procedure
defined
regulolions

tn implementin
or such olhe

prescribed procedures;
(d) by deleting porogroph (m) on

substituting therefor lhe followin
new porogroph-
(m) suspend or concel the licenc

of o speciol economic zone
enlerprise or o speciol
economic zone
developer which is in violotion
of this Acl. the Eost Africon
Community Customs
Monogement Act, 2004 or ony
other opplicoble low.

5 Amendment
Seciion 28 of
Cop 5l7A
poge ll12
poroqroph 33

Section 28 of the Speciol Economic
Zones Acl is omended in porogroph (o)
by inserting the words "or o public enlity"
immedioiely ofter the word "Kenyo".

This provisions is to ollow public
entities desirous of setting up SEZ to
do so in occordonce lo their
mondote

6 Amendmeni
Section 30 of
Cop 517A
Poge l1l2
poro 34

The Speciol Economic Zones Act is

omended by inserting the following
new section immediotely ofier section
30-

The SEZ low recognizes ihol there will b€
eniilies ond service providen thot need
to operote within SEZs but ore noi
intended to benefit from SEZ incentives.

lssuonce of Speciol Economic Zone
Business Service Permit
30A.

(l) A person who inlends to provide o
service within o speciol Economic zone
for which no incentive or benefit

An odditionol odminislrotive penolty



occrues under this Act. sholl opply in
the prescribed form to the Auihority for
o speciol economic zone business
service permit or for o renewol of the
permit.

12) The Cobinet Secrelory moy
prescribe in regulotions the rights ond
obligotions which sholl opply upon the
issuonce of the permil issued under
subsection

os been increose to encouroge
omplionce

7 mendment
ection 33 of

oro lli3
oro 35

op 517A
(a) in subsection (l), porogroph

(b), bv-
(i) deleting the word "ond" immediotely
fler the expression "speciol economic

operotors" ond substiluiing
herefor the expression "speciol
conomic zone service permil holders";
nd

(ii) inserling the expression "ond
esidents" immediotely ofter the word
"enterprises"

(b) in subsection (2) porogroph
(b), by deleting the words
"enclosures" ond substituting
therefor the word "meosures"

(c) by deleting subsection (4),
ond subsiituting the following
new subsection-

(4) A speciol economic zone developer
r o speciol economic zone operotor

o foils to moinloin odequote ond
proper occounts ond other records os
equired by this section is lioble to
oyment of on odministrotive penolty
ol exceeding five million shillings or suc
dministrotive sonction os the Authority

ection 33 of the Speciol Economic
ones Acl is omended-

deem fit, or both.

ne

ge ll13

mendmenl
o Section 35
f Cop 5l7A

oro 36

(5) Notwithstonding ony chonges in ony
lher wrilten low, lhe incentives ond tox

benefits gronted to o Speciol Economic
one developer operotor or enterprise
nder this Act sholl be for o period of ten
eors from the dote of issuonce of o

rcence

he omendmenl is supporled os the spri
s io give cerlointy lo inveslors

owever, we ore proposing the clouse t
e omended os follows lo give effecl t

he spiril of the omendment

"(51 The lox incentives gronled lo
speciol economic zo

eveloper, operolor or enterprise un
is Act, respeclive lox lows or ony o

en low sholl conlinue to opply for
eors from lhe doteriod of len

is omendmenl to give elfect lo lhe
ce permil holders

he omend in seclion 33 (4) is to enhonc
omplionce by increosing lhe peno
ffecl of non-complionce.



)
I

ssuonce of lhe licence, notwilhslondin
ny chonges in this Acl or ony oih

vided thot upon lopse of lhe ten
od, the tox incentives ovoilobl

nder lhe provisions of this Acl or o
lher wIitten low sholl opply to th
peciol economic zone developer

The key concern for investo
ishing lo set up in on SEZ is uncertoin
f our lox lows which chonge every yeor
he uptoke of SEZ will increose if th
nvestors ore ossured of o sloble on
erloin lox fromework. The proviso is t
ovide lhe much-needed cerlointy t

nveslors thot lhe tox incentives offorde
nder lhe SEZ Acl will conlinue opplyin

to them for ot leosl l0 yeors once they se

llen low.

ond commence o erotions in on SEZ

or or enlerprise.

SIGNED DATE:_November, 2024

'nstructions:'ill this Tenplate.

'You noy fill nore thon one lorn on o Bill.

'filled should lorworded to the Clerk ol the Nationol Assenbly, P.O. lox 41842.00100, Noirobi: hand-delivered to the Ollice ol the
Clerk, hloin Porlioment Buildings, Noitobii ot emoiled to b!5!rql5uivs(,lpc/ /rorLent !0 le tobe rcceived on or belore Thursdoy,2Sh
November, 2024 ot 5.00 p.m,

Apptecialion: The Nutionul .lssenbll qpprcciates )'our participdlion in lhis process

"For the Wellat L' ,..' Society ond the tut! Government of the Peopte"



MSEA
MICRO AND SMAtt ENTERPRISES

AUTHORITY
Tel: 020-340006
Cell:+2 700 666 000

+254 770 666 000
Email: mseakenya@mseauthority.go.ke
When replying, please quote:

Utalii House, 'l0h Floor Left Wing
Utalii Lane, Along Uhuru Highway
P.O. Box 48823 - 00100
NAIROBI
KENYA

REF:MSEA/6/05/1333 Date: 27t Nov 2024

CLERK OF THE NATIONAL ASSEMBLY,

Parliament Buildings

P.O BOX 41842-00100,

NAIROBI.

MEMORANDUM ON THE BUSINESS LAWS (AMENDMENT) BILL,2024
(NAT|ONAL ASSEMBLY B|LL NO. 49 OF 2024.

Reference is made to the above subject matter, your lefter dated 2"lstNovember,
2024 and newspaper advertisement calling for views from the public published on
14th November, 2024. Having read and understood the same, the Micro Small
Enterprises Authority wishes to submit its views thereon as follows:

1. The Legal mandate of MSEA.

The Micro and Small Enterprise Authority (MSEA) is a State Corporation established
under the MSE Act No. 55 of 2012 with the primary mandate of promoting the
growth, development and regulation of micro and small enterprises (MSEs) in the
country. MSEA's core responsibilities include:

Formulating and reviewing policies and programs to support micro and small
enterprises; b) Monitoring and evaluating the implementation of these policies and
advising the government on appropriate actions; c) Coordinating and harmonizing
activities between public and private sectors for the growth of MSEs; d) Promoting
research, product development, and patenting in the MSE sector; e) Mainstreaming
youth, gender, and persons with disabilities into MSE activities and programs; f)
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Mobilizing resources for the development of the MSE sector; g) Promoting market
access, innovation, and product development for MSEs; h) Developing capacity-
building programs to strengthen MSE skills and knowledge; i) Facilitating technology
development, acquisition, and transfer to MSEs; j) Creating systems for collecting
comprehensive, disaggregated data on MSEs for informed planning.

ln fulfilling its mandate, MSEA operates under the MSE Act No. 55 of 2012 and
other applicable legislation. The Authority's insights and recommendations regarding
the Business Laws (Amendment) Bill, 2024 ate outlined below.

2. Observations and recommendations

2.1 The Standards Act, Cap 496.

2.1.1 Rcgistration of Manufacturers;
The proposed amendment to Section 5 introduces a requirement
for manufacturers to register with the Kenya Bureau of Standards
(KEBS) and pay a prescribed fee in addition to the standards levy
under Section 108.

2.1.2 Observations:
a) Manufacturers are already registered as companies or

associations under other laws, such as the Companies Act
and MSE Act No. 55 ot 2012 respectively. Small-scale
manufacturers, especially MSEs, face undue burdens from
overlapping and multiple registration requirements.

b) The proposal contradicts the government's BETA Agenda,
which prioritizes the growth of small and medium-sized
businesses and job creation. lt will also negate government
efforts to increase manufacturing sector contribution to GDP
lo 15o/o.

2.1.3 Recommendations:
a) Avoid Duplication of Registration Requirements:

Manufacturers already registered under existing legislation,
such as the Companies Act or the MSE Act, should not be
subjected to additional registration requirements with KEBS.
This ensures a streamlined regulatory framework and
reduces unnecessary administrative burdens.

b) Waive Standards Levy for MSEs: Exempt MSEs from
paying the standards levy. lnstead, reallocate these funds to
subsidize cost of MSEs standardization processes and
provide capacity-building initiatives that directly support MSE
growth. This approach aligns with national efforts to foster
entrepreneurship and strengthen local manufacturing.
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2.2 Establishment of Laboratories
2.2.1. fhe proposal for KEBS to establish laboratories is commendable

as it decentralizes product testing and improves accessibility for
MSEs. This will reduce cost and ease burden of rural small scale
manufactures who had to travel long distances to get these
services

2.2.2. Recommendation:
KEBS should collaborate with existing public laboratories, such as
those at KIRDI and public universities, instead of establishing new
facilities. This approach reduces costs and avoids duplication of
resources.

2.3 Accreditation Levy
2.3. 1 The proposed accreditation levy of 3% of the value of

accredited services adds to the already high cost of
manufacturing.

2.3.2 Observations:
a) Multiple levies increase production costs and discourage

local manufacturing.
b) This measure undermines efforts to promote Kenyan-made

products and could lead to market flooding by foreign
products.

2.3.3 Recommendation:
Streamline levies to reduce the financial burden on
manufacturers, particularly MSEs, and align policies with the
"Buy Kenya, Build Kenya" initiative.

2.4 Public Procurement and Asset Disposal Act, 201 5

2.4.1 Parlicipation of MSEs in Preferences and Reservations.
The proposed amendment to Section ',l57 recognizes MSEs as
a group eligible for reservation and preference in public
procurement. This inclusion is a positive step toward
empowering MSEs and enhancing their access to government
opportunities.

2.4.2 Recommendation:
a) MSEs registered with the Micro and Small Enterprise

Authority should qualify for these reservations to ensure
proper identification and verifi cation.

b) Support for lnclusivity: The proposed amendment aligns
with efforts to strengthen inclusivity and provide MSEs with
equitable opportunities in public procurement.

2.4.3 Access to the 30% Procurement Allocation.
The bill should explicitly include registered MSEs among the
groups entitled to benefit from the 30% procurement allocation
by public entities. This provision would significantly enhance
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market access for MSES, driying their grou/,fi and confibution to
the national economy..

3. Conclusion

The Micro and Small Enterprise Authority welcomes the opportunity to provide its
input on the Business Laws lAmsndrent) Bill, 2024. While supporting initiatives that
promote standardization, indusMty, and economic growth, we recommend
minimizing regulatory and financial burdens on MSEs to create a conducive
environment for their development

We remain committed to supporting legislaWe measures that enhance the MSE
sector and align with the govemment's development agenda.

Simon Nyamolo.

For: Direc-tor GeneraUCEO

mlcro and Sm.ll Enterprber Authorltv
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CQP MCQI
Email: mar|n @chesrre me.ke P.O. Box 13869 NAIROBI 00800 Konya Mobil6: +254 793 333 108

26s November 2024

Clerk of the Natlonal Acsembly
National Assembly
Parliament Buildings
P.O. Box 41842
NA|ROB| 00100

Email: businesslaws@parliament oo ke and
cna@oarliament oo. ke

Dear Sir,

FURTHER MEMORANDUIU ON THE BUSINESS LAWS (AMENDMENT) BILL,
2024 (NAT|ONAL ASSEMBLY B|LL NO.49 OF 20241

Reference is my appearance before the Departmental Committee for Trade, lndustry and
Cooperative yesterday, 2Sih November 2024.

Based on the feedback from the Committee upon my appearance, I am pleased to provide
a further Memorandum with submissions on the following pages regarding the proposal for
amendment to Clauses 22 and 23.

Thank you again for the opportunity to comment on the above Bill and submit views.

Yours sincerply,
l\'

-h\',,,,(,,rr
artln Cheslre

.l

I

I

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++
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Specific Comments

Furfl€r rorandum on BrBinesa LawB (Amendment) Bill 2024

{
E

g

# ClausorPage of the Bill Proposal Justification
1 Clause 22 (Standards for

anufacturer)
Clause 22 of the proposed Bill is amended by deleting the
proposed section 10D and repealing section l2 ofthe Standards
Act therefor with the following new section 12-

As submitted yesterday (25h November
2024), I proposed to delete Clause 22 in
its entirety since it violated the principle
of "nondiscrimination and national
treatment" under Article 2.1 of the Worid
Trade Organization (WTO) agreement
on Technical Barriers to Trade (TBT), to
which Kenya is a party since 1995.
Given the feedback from the Committee,
it is now proposed to repeal section 12
(Samples and information) with the new
proposed amendments.

First, the new proposal intends to cure
the lack of clarity in the proposed Clause
22 by way of neutral text applicable to
the object (the product) rather than the
persons or identifying a specific party
involved in placing a product on the
markel.

Second, the new proposal combines
and resolves the incoherence and
duplicative requirements under Clause
22 and 23 by proposing requirements
applicable to all product as expecled by
to safeguard public and consumers
consistent with their constitution rights
under Article 46 of the Constitution
2010. As such, the new section 12 is
modified with the title "general
requirements for products".

Finally, the misplaced requirements for
traceability described in the explainer as

Gencral
Requirements
for Products.

12. (l) A product that is not safe shall not be

placed on the market or put into service.

(2) A product shall be presumed to be safe if the
product, under normal conditions of use including
duration and, where applicable, upon adherence to being
put into service, installation and maintenance
requirements, does not present any risk to public safety
or health or endanger the environment.

(3) Notwithstanding subsection (l), a product
shall not be placed on the market or put into service if it
is not sold freely or conforms to applicable regulatory
requirements in the country oforigin.

(4) Only products that conform to requirements
specified in the relevant standards and applicable
regulations shall be placed on the market or put into
service.

(5) A person who places a product on the market
shall-

(a) undertake a risk assessment proportionate to
the complexity of the product and provide
information on the general description, its
essential characteristics, and the possible
risks identified that are relevant for
assessing its conform ityl

(b) have intemal processes or arrangements in
place to assure conformity of its product and
to continuously conformity with the relevant

Page 2 of 9



Furtler ernorandum on Bu3iness lrws (Amendment) Etill 2024 MCH/llrm2{ A-l (266 November m24)

-a

T

* GlausorPage of the Bill Proposal Justjficadon
requirements for safety, health and the
environment and any other requiremenls
specified in any otler law;

(c) appropriately identifr or have a system that
references and makes the product traceable
throughout the supply chain in adherence to
any traceability requirements stipulated in
the relevant standard, applicable regulation
or law; and

(d) make available an appropriate point of
contact that is publicly accessible to
consumers to submit complaints or provide
information on any accidents or safety
issues experienced with the product.

(5) The traceability system shall be capable of
identiIing the product, its components, and the person
who placed the product on the market by a means of
visible and legible display on its packaging or accessing
the relevant information on the product or the
accompanying documents.

(6) The Bureau shall specifl the applicable
product conformity assessment procedure or scheme in
compliance with the provisions of this Act.

(7) Where the Bureau has specified the
conformity assessment procedure or scheme for a

product, only products subjected to the required
procedure or scheme shall be placed on the market or put
into service.

(8) The Bureau shall, if not of itself, delegate or
designate a body to exercise and perform pre-market
control or martet surveillance conformitv assessment in
compliance with this Act.

the intent for Clause 23 have been
clearly provided for, and a proposal to
introduce a new section 124 on producl
information would be the new
succeeding clause. The reasoning is
that there were multiple contexts to
which Clause 22 and 23 carried foMard
as such lacked clarity of their intention of
the amendment.
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e

E:
I

* Claure/Paqe of thc Blll Proposal Justification
(9) The Cabinet Secretary shall, on the

recommendation by the Bureau, make regulations for
producs intended for display at trade fairs, exhibitions,
demonstrations or other public events to exempt such

products from the requirement of conformity
assessment:

Provided such products shall contain visible,
identifiable. and understandable information stating that
the product does not conform to the relevant
requirements of applicable standards or regulations and

is not intended to be placed on the market or put into
service.

( l0) A person who places a product on the market
that is not a safe product upon being subjected to the
required conformity assessment procedure or scheme

commits an offence under this Act.

( I l) A person commits an offence under this Act
by knowingly placing on the market a product
pres€nting a risk to an unreasonably unacceptable
degree for its intended purpose or under the normal or
rcasonable conditions of use that adversely affect public
and consumer safety, health or endanger the
environment.

( l2) This section shall prevail over any product
with a risk to public safety, health, deceptive practices

and environmental protection, except where specific
exemptions are provided under any other law on the

associated risks.

( l3) ln this section-

"conformity assessment procedure" means the
but not limited to. assessment, audiactivities o

Page 4 of I



FurOEr emorandum on Bu3iners LaE! (Amsndment) Blll 2024 nCHn 1 nn24l[ A-1 (266 Novombor 2024)

g

* Clawe/Pase of the Bilt Proposal Justification
calibration, certification, examination, inspection,
testing, validation and verification to demonstrate that
specified requir€ments relating to a product, process,
service, system, installation, material, claim, person,
body or organization are fulfilled whose output may be
in the form of aftestation through certificates,
declarations. reports, statements, or marking;

"conformity assessment scheme" means a set of
rules, procedures and any specified requirements which
direct how to undertake conformity assessment of a

product, process, system, person or body against
specified requirements in the relevant standard or
applicable regulation;

"place on the market" means the first and
subsequent making available ofa product on the market
through any supply, distribution, consumption or us€,

whether in retum for payment or free ofcharge;

"risk assessment" means the dynamic process of
identifoing, analyzing and evaluating potential risks to
public safety, health and the environment arising from
products on the market and the probability ofoccurrence
of harm or hazard:

"safe product" means any product which, under
normal or reasonably foreseeable conditions of use,
including the actual duration ofuse, does not present any
risk or only the minimum risks compatible with the
product's use, considered acceptable and consistent with
a high level of protection of the health, safety of
consumers and preservalion ofthe environmen[ and

"supply chain actor" means any natural or legal
person undertaking manufacturing. importation,
offering manufacturing facilities, Iosistical supDort.
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* Clau3erPage ot the Bill Proposal J ustiftcation
warehousing. packaging, distribution centres,

distributors, wholesalers, and other entities addressing
and dispatching to the end-user without having
ownership ofthe products and any other courier services
or freight transportation services;

2 Clause 23 (Samples and
information)

Clause 23 of the proposed Bill is amended by deleting the
proposed seclion 12 and inserting a new sec{ion 12A of the
Standards Act therefor-

As submitted yesterday (25th November
2024), I proposed to delete Clause 23 in
its entirety because it did not address the
issue of traceability stated in the intent.
Again, similar to Clause 22, there was a
lack of clarity, which contained
duplicative requirements with Clause 22.

Given the feedback from the Committee,
I propose to introduce a new section 124
and consolidate all "producl information
requirements" in one seclion, which
appeared to have been part of the intent
of the original Clause 22 of the Bill.

Therefore, the new proposal is provided
in neutral text, not to any party
concemed with the transaction aspecis
of the producl. The new Clauses 22 and
23 have been framed to provide a
comprehensive and holistic look with all
coherent requirements necessary to
enable the enforcement of these
provisions.

Producl
information
rcquircmcnts.

l2A. (l) A product shall not be placed on the
market or put into service without an appropriate
indication of its country of origin on the product, its
packaging or in a relevant accompanying document.

(2) A product shall be accompanied by or
programmed with clear safety. operating instructions
and related information in an official language ofKenya.
easily understood by consumers and the public.

(3) A person who places a product on the market
shall provide the consumers with sufficiently detailed
product information to enable them to assess the
inherent risks in a product throughout the typical or
reasonable period of its use, where such risks are not
immediately apparent without adequate safety or
wamings notices to allow the consumers take
precautions against those risks.

(4) Notwithstanding subsection (3), the presence

of safety or warning notices or any precautionary
information on the product shall not exempt any p€Bon
who places a product on the markel from compliance
with any other requirements stipulated under this Act.

(5) The Bureau. a consumer, or any supply chain
actor shall be granted upon request, fiee of charge,
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R

E

* Clause/Page of the Bill Proposat Justificauon
access to any relevant information on a manufacturer's
declaration of conformity of product to the relevant
standsrds or applicable regulatory requirement on public
safety, health, and preservation ofthe environmental or
relevant information on product traceabi lity.

(6) A person who makes available a product on
the market through an online sales platform or other
means of virtual sales shall clearly and visibly indicate
the required product information under subsection ( I ) to
subsection (3).

(7) A penon commits an offence under this Act
if that person knowingly withholds material information
on risks associated with any product whose effects are
not immediately apparent by placing such products on
the market.

3 Clause 23 (Samples and
information)

Under Clause 23 of the proposed Bill, the proposal below is for a
new section 128 of the Standards Act, which replaces
subsections l2(3) and 12(3) of the Bill.

My comments under Clause 23 apply to
this new proposal for section 128.

Duty (o

cooperatc with
the Bureau.

l2B. (l) Where a product placed on the market
appears not to be a safe product, the person who placed
the product on the market shall take appropriate and
timely corrective measunes to bring the producl into
conformity and ensure it no longer poses a risk.

(2) Notwithstanding subsection ( l), a person who
placed a product on the mar&et shall-

(a) cooperate with the Bureau and other
relevant regulatory agencies on actions
required to eliminate or mitigate risks
presented by a product it placed on the
marketl

(b) inform the Bureau without delay in case of
an accident or safety issue caused by a
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a

g

g

# Clause/Pase of the Blll Proposal Justiffcadon
product it placed on the market, and where
known the circumstances of the accident or
safety issue; and

(c) keep an appropriate record of complaints
received on its products, reports on
investigations, and any corrective measures,
market monitoring, and other measures

taken to bring the product into conformity.

(3) Upon request by the Bureau or other relevant
regulatory agencies, a person who places a product on
the market shall provide-

(a) details of the risk presented by the product,
related complaints, known accidents or
safety issues;

(b) a description of any corrective measurcs
taken to address the risk and any results on
market monitoring;

(c) details of information shared with its supply
chain actors or consumers on the product
concerned; and

(d) progress reports on the status of any
corrective measures.

(4) Where a person who places a product that is
not a safe product fails to undertake corrective measures,
the Bureau may issue an order to that p€rson to
undertake any of the following, whichever is most
appropriate for the risk-

(a) prescribe specific conditions for the
marketing of the product;

(b) inform consumers ofthe risks in a clear and
efficient manneri

(c) marking of the product with appropriate
warning on the risks presented:
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, Ghnlhdthrlf Pro3od Ardlcdon
(d) removd oflte podnot fiom listing in qrline

satos pldorms;
(e) with&aw tlrc pioduct fiom 6€ m8*oq
(0 rull tho prodrrct irm cosumers a e,nd-

Itscls;
(g) des;tnction ofthc product
(h) stop tlrc suppty and distsihttion of the

product, incftding notioos of rcje*ion c tho
poitrts of€otD6 ad

(i) any otter maasurc consigent witt this Act
to eliminate tho risk to corsurrers and ttc
public.
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AUTHORITY

PUBLIC
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DOMESTIC TAXES DEPARTMENT
REQUIREMENTS FOR LICENCINC

EXCISABLE GOODS MANUFACTURERS

Name of Applicant ........ PIN No........

l. Application to be done on itax ( Registration -Other regisiration - Excise Liccnse)

2. Detailed Manufacturing process flow chart

3. Certiflcateoflncorporation/registration
4. Copies of PIN & Tax Compliance Certificate for:

a) Company

b) Director / owner

5. Details ofBankers and Name(s) ofBank. Branches. Account Numbers of
a) Company (certified by bank)

b) Director l owner (certified by bank)
6. Copy of other agencies valid permits:

a) KEBS Cenificate ofCompliance with Standards for all brands

b) Public Health (where applicable)

c) NEMA License (Plastics)

d) Business Permit (All)

7. Lease,/Tenancyagreement

8. Brand Details (should include barcodes, package quantity, contact/localion offactory)
9. Evidence ofsignage i.e. Excise premise should be clearly labelled

10. Provide a detailed sketch ,/ route rnap showing physical location ofthe factory

I I . Proof of m aintenance of proper records for account ing of: Raw m aterials. F inished

Products, Was(ages. Purchases, Sales and Deliveries

12. Valid Security bond for the protection ofexcise duty
ll. Inspection Rcport ofpremises (by KRA)

REQUIREMENTS F1OR AITOHOLIC BEVERAGES/TOBACCO & TOBACCO PRODUCTS
a lnstallation of Flo* meters ofa specification acceptable to KRA
b Infrastructure to support installation of Excisable Goods Management System

(Excise stamps application and Production Accoun(ing) as shall be prescribed By
KRA.

c Copy of Valid NACADA Liquor license and distribution license from county

d Clearance liorn MOH (Tobacco and Tobacco products, signage rnd r,r'arnings)

Taxpayer: I have submitted all ofthe above (-ticked) documents to KRA

Name Signature

Phone Number Official Stamp/ Seal ofthe company

Tul ipe Ushu ru T u j itegemee!
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Emall: martin (l chssrre ms.ke P.O, Box 13869 NAIROBI 00800 Kenya Mobllo; +254 793 333 108

256 Novernber 2024

Clerk of thc N.tlonrl As.ombly
Nationel Assembly
Parliam6nt Buildings
P.O. Box 41842
NATROB| 00100

Email: b usinesslaws@parliament. qo ke

Dear Sir,

MEMORANOUM ON THE BUSINESS LAWS
(NATIONAL ASSEMBLY BILL NO.49 OF 2024)

(AMENDIIENT) B!LL, 2024

Reference is made to the invitation for submission of memoranda and notification public
hearing dated 14th November 2024 on the above Bill.

Provided on the pages that follow are submissions conceming the proposed amendments
to the Standards Act (Cap. 496) and the Kenya Accreditation Service Act (Cap. 4964).
Also, attached is the signed and referenced public views template for the Businees Laws
(Am€ndment) Bil,2024.

Thank you for the opportunity to comment on the above Bill and submit views.

Yours sincerely,

^h) \
-+<:,,,.,ti^/.

fartln Chcrlre

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++
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Specific Comments

il,orandum on Busines3 Lary! (Amendment) Bill 202,+

2
a-

I
s

* Clause/Page of tho Bill Proposat J ustification
1 Clause 20 (Registration of

anufacturers)
Delete the proposed new section 5A
in its entirety.

Delete Clause 20 because it creates a new administrative process
which is duplicative, negatively impacls the ease of doing business
in Kenya, and is an additional burden-some requrrement on the
manufacluring sector. The justification provided in the explainer
associated with this amendment is the lack of reliable data to
support evidence-based policy interventions to promote the growth
of the manufacturing sedor. My reasoning is that-

1. The responsibility for providing the Govemment with reliable
data is assigned by statute (the Statistics Act, 2006) to the
Kenya National Bureau of Statistics (KNBS) as the principal
agency for collecting, analysing and disseminating statistical
data in Kenya and the custodian of official statistical
information. Therefore, if we stick to the rationale given in the
explainer about this provision, then, there should exist reliable
data, as such with the Kenya National Bureau of Statistics
(KNBS) which would only require cooperation between KEBS
and KNBS under the one Government approach; and

2. Under the Excise Duty Ac1, 201 5, all manufaclurers of excisable
goods are required to be licenced by the Kenya Revenue
Authority (KRA) afier satisfying other attendant requirements
including those of KEBS, National Environmental Authority
(NEMA) and Public Health, where applicable. The application
for such a licence is cunently done and issued through the KRA
iTax web portal. As such, it means there exists significant
reliable data on all manufacturers of excisable goods within
KRA (See 1!4j document on the KRA licence requirement).

Therefore, the provision should be deleted because it lacks merit
both in intent and the problem can be addressed administratively
under one Government approach.

Finally, Clause 20 (section 5A) appears misplaced as an
amendment given that the subjecl of section 5 ofthe Standards Acl
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t
B

* Clause/Paqe of the Bill Proposal JustlficaUon
(Standards Act, Cap. 496) which contains provisions conceming
the "Director and staff ofthe Bureau' under Part ll ofthe Standards
Act on the establishment provisions of KEBS. As such, should the
provision be retained, it will require it to be positioned at an
appropriate part and related section of the Standards Act.

2. Clause 21 (Dasbursement
power of Director)

Amend the proposed section 10C as
follows:

Section 10C (2) of the Standards
Act is amended by deleting the word
"Ministef and substituting therefor
the word "Council".

Under subsection 10C (1) it is proposed to retain the existing
provision because it is consistent with existing legislative drafting
precedents that do not refer to an account but to a fund. The
reference to an account implies a bank account operated by KEBS.

Under subsection 10C(2), amend as proposed to remove the
oversight by the Cabinet Secretary but rather to the Board of KEBS
which is the "Council" which is consistent with existing govemance
principles under the Mwongozo code of govemance.

3 Clause 22 (Standards for
anufacturer)

Delete the proposed new section 10D
in its entirety.

Delete the proposed Clause 22 because, first, it violates the
principle of "nondiscrimination and national treatment' under the
World Trade Organization (WTO) agreement on Technical Banier
to Trade (TBT) to which Kenya is a party.

Article 2.1 of the WTO-TBT Agreement states that

"in respect of their technical regulations, products impoded from
the territory of any Member be accorded treatment no less
favourahle than that accorded to like products of national oigin
and to like products oiginating in any other countty.

Given the foregoing, all the proposed provisions of section 10D
cannot be retained without corresponding provisions for other
persons concemed with placing similar products on the market
such as the importers or distributors of products from foreign
countries.

lf this sedion is retained as is, it means applying a
disproportionately higher threshold on local products and the
manufacturing sector will be subject to a greater burden of proof
thereof. As such, it presupposes that local products are inferior
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z

,

# Clause/Paoe of the Bill Proposal Justification
compared to imported products implying the present greater risks
to the safety, health and the environment, but is it the case? \Mere
is the evidence?

Second, the provisions generally lack clarity, for example, the
marginal note reads "standards for manufacture/ suggesting there
is a different set of standards for importers, etc.

Another example is the proposed sec{ion 'l0D (2)(a) requires only
compliance with relevant Kenya Standards. There are other
requirements contained in seclor regulations governing other
aspects of a product such as the environment (Article 42 of lhe
Constitution).

A minor drafting issue is that Clause 20 (seclion 10D) appears
under Parl lll of the Standards Act, again given the subject, it
should have been introduced within section 12 of the Standards
Act.

Finally, although there is an urgent need to legislate on product
conformity aspects, however, it has to be introduced in a holistic
view and adopt a rational approach similar to many progressive
jurisdictions to allow the operationalization of the Constitutional
provislons under Article 42 (Environment rights) and Article 46
(Consumer rights). Therefore, given the above, it would be unfair
to subjec{ only one set of players to higher requirements ignoring
another set. The submission under this Clause also applies to the
proposed Clause 23 below.

4 Clause 23 (Samples and
information)

Delete the proposal to repal section
12 in its entirety

Delete the proposed Clause 23 because it does not in any way
address the issue of traceability stated in the intent to repeal this
section. Again, similar to Clause 22, there is a lack of clarity and
contains duplicative requirements.

Some examples are:

o The marginal note refers to "samples and information' which
does not reflect the proposed contents of the provision.

Page 4 of I
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Itolll11l2021lt'{'A (256 November 2024) t.,,ndum on Bu3iness Lawa (Amendmen0 Bill 2024

2
a\
o

E:

* Clause/Page of the Blll Proposal Justification
be manufactured, produced, processed or treated;

Given the above, subsection a (1)(b) grants and empowers the
Bureau to establish measurement services and subseclion 4 (1Xc)
similarly on testing services, and thus the two existing provisions
sufficiently address the intent.

Second, there is no reason to introduce lhis amendment under
seciion '12, and if at all it was necessary, the logical positioning
would have been to amend the functions under section 4 of the
Standards Act to provide clarity on both testing and measurement
services using modern-day terminologies such as the use of the
terms 'products or goods' in place of "commodities".

Third, the proposed amendment for a new subsection 12A(2\ to
subsection 12A(6) addresses the designation of laboratories. Of
great concern are the proposals under subseciion 124(2) and
subsection 12A(3) which create an overlap with the present
function of the Kenya Accreditation Service (KENAS), by
introducing a new layer of assessment.

Good practice requires that the basis or foundation for designation
is obtaining accreditation to the respeciive international standards
and for a defined scope of accreditation for which competence has
been demonstrated. Although subsection 12A(2) recognizes
accreditation, subsection 12A(3) negates the same. ln practice, any
other regulatory requirements to be met before appointment as a
designation can be incorporated into the existing accreditation
criteria but they are mostly handled administratively under an
instrument of designation which is usually an agreement or
contrac{. As such the provisions under subseclions 1 2A(4), 12A(5)
and 12A(6) do not require to be legislated.

Fourth, the practice of designation or appointing designated bodies
is not restricted to laboratories but covers other activities for the
assessment of conformity of products which include inspection,
verification and certification. ln addition, the concept of desiqnation

Page 6 ot I



tlemorandum on Business Laws (Amendment) Bill 2024 MCIUI lrm24lNA (256 Novembor 2024)

2

E

# Clause/Pase of the Bill Proposal Justiftcation
is also applicable to national measurement laboratories.

Given the foregoing, the proposed amendments by insertion of
subsection 12A(1), 12A(3),12A(4), 12A(5) and 124(6) should be
deleted. Only the provision ot 12A(2) could be amended
appropriately to provide designation accompanied by the proper
definition of terms to avoid misapplication.

Fifth, the proposed amendment for insertion of subsection 128 ( 1)

is restrictive of private sector participation in the provision of
calibration services. A review of the KENAS website returned that
it has accredited over fifty (50) calibration laboratories that provide
service to diverse sectors.

Retaining this provision will be retrogressive given the investment
already made by the private sector and the fact that KEBS cannot
fully service the demand for calibration services. ln the second part
ofthe proposed subsection 128 (1), there is a clear misapplication
of the concept of designation.

6 Clause 25 (Appointnent
of inspection body)

Delete the proposal to insert a new
section 14D in its entirety.

Delete the proposed new section 14D because it is not clear what
is the problem to be cured. Cunently, KEBS is capable of
appointing inspection bodies in foreign countries under the
Veriftcation of Conformity to Standards Order (Legal Notice).

7 Clause 26 (Accreditation
of foreign conformity
assessment bodies
operating in Kenya)

Amend the proposed new section 10A
as follows:

(1) A conformity assessmenl body
established in Kenya seeking to be
accredited by a foreign accreditation
body shall obtain an exemption from
the Sevice in a prescibed manner
and pay such fees before first
making such an application.
(2) An accredited body by a foreign
accreditation bodv shall, within three

The problem identified has been inverted. lt is the local conformity
assessment bodies established in Kenya and government-related
entities that continue to seek accreditation outside Kenya from
South Africa (SANAS), United Kingdom (UKAS), Germany
(DaKKs), and the Netherlands (RvA), yet KENAS is capable to
address their accreditation needs.

For example, let's use the audited report of an agency of
government. ln the financial year (FY) 202112022 it spent KES
67,494,8'13 and FY 2022123 (spent KES 92,338,215) under ils
accreditation services. However, the same agency paid KENAS for
accreditation servies in FY 2Q2112022, KES 10.6 million and about

Page 7 of I a
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* Clause/Pase of the Bill Proposal J ustification
months of the commencement of
this Act apply to the Service for
exemption.
(3) An accrediled body by a foreign
accredttation body that fails to
comply with subsection (2) shall be
deemed not to hold a valid
accreditation under this Act or any
other law.

KES 7 million inFY 202212023.

Therefore, if all local conformity assessment bodies use KENAS, it
would allow them lo be on a pathway to financial stability.

I Clause 27 (Accreditation
Levy)

Delete the proposal to insert a new
section 12A in its enti rety

Delete the proposal to introduce a new levy for accreditation
because it is counterproductive to KENAS and punitive to those
seeking to enhance their operating system. First, it will be
evaluated as an impartment and comprise of their impartiality by
being driven by financial commercial and financial pressures
(lSO/lEC 1701 1 standard), and they could lose their international
recognition.

Second, most locally accredited bodies and those of countries in
which KENAS cunently services will seek alternative accreditation
bodies, meaning that KENAS will retain few accreditations.

Third, the business model for accreditation bodies in all jurisdictions
does not include an exclusive levy such as the proposed. However,
most accreditation bodies obtain a portion of their funds from
govemment grants generally under a pranciple upholding financial
independence by not allowing government grants to be the
dominant source of income and vice-versa on fees they charge.
Therefore, it is proposed that KENAS continue to be supported
through grants by the government.

o

I
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KENYA REVENUE
AUTHOzuTY

ISO 9oorr.orS CERTIFIEI)

DOMESTIC TAXES DEPARTMENT
REQUIREMENTS FOR LICENCING

EXCISABLE GOODS MANUFACTURERS

PI.IBLIC

Name of Applicant -.-. PIN No

Application to be done on itax ( Registration -Oth€r registrotion - Excise License)

Detailed Manufacturing process flow chart

Certifi cate of Incorporation/registration

Copies of PIN & Tax Compliance Certificate for;

a) Company

b) Director / owner

Details of Banken and Name(s) of Bank, Branches, Accounl Numben of
a) Company (certilied by bank)

b) Director / owner (certified by benk)
Copy of other agencies valid permits:

a) KEBS Certificate of Compliance with Standards for all brands

b) Public Health (where applicable)

c) NEMA License (Plastics)

d) Business Permit (All)

Lease/ Tenancy agreement

Brand Details (should include barcodes, peckage quantity, contacUlocation of frctory)
Evidence of signage i.e. Excise premise should be clearly labelled

Provide a detailed sketch / route map showing physical location ofthe factory

Proof of maintenance ofproper records fbr accounting of: Raw materials, Finished

Products, Waslages, Purchases, Sales and Deliveries

Valid Security bond for the protection ofexcise duty

Inspection Report of premises (by KRA)

I

2

3

4

5

6

7.

8.

9.

10.

ll.

t2.
13.

REQUIREMENTS I1OR ALCOHOLIC BEVERAGESTOBACCO & TOBACCO PRODUCTS
a Installation ofFlow meters ofa specification acceptable to KRA
b lnfrastructure to support installation of Excisable Goods Management System

(Excise stamps application and Production Accounting) as shall be prescribed By
KRA.

c Copy of Valid NACADA Liquor license and distribution license from county

d Clearance from MOH (Tobacco and Tobrcco products, signage and warnings)

Taxpayer: I hrve submitted all of the above (-ticked) documents to KRA

Name ...Signature

. ... . Oflicial Stamp/ Seal of the companyPhone Number

Tulipe Ushuru Tujitegemeel
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TATU
C ITY

TO: THE CLERK, NATIONAL ASSEMBLY
FRoM: TATU clTY LlMlrED ("Tc!l)

MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE BUSINESS LAWS (AMENDMENT) BILL
2024

A. INTRODUCTION

1. Tatu City Limited ("TCL') was licensed by the Special Economic Zones Authority ("SEZA") to operate
as a Developer, Operator and Enterprise in a Special Economic Zone ("SEZ") through Gazette Notice
No. 4892 of 22 May 2017 .

2. On 21 November 2024, the Clerk of the National Assembly sent us a letter calling for our proposals on
policy measures in relation to Business Laws (Amendmenq B , 2024 for consideralion by the
Departmental Committee on Trade, lndustry and Cooperatives.

3. This Memorandum seeks to propose amendments to the policy and regulatory framework for SEZs

B. PROPOSALS RELATED TO THE SP ctAL ECONOMTC ZONES ACT. 2015

4. Clause30of the bill proposes amendment of Section 4(2)ofthe Special Economic Zones Act, 2015 to
enable the Cabinet Secretary to set the minimum acreage and minimum investment to be declared a

special economic zone.

5. We propose further enrichment of the proposal in Clause 30, at Section 4 (6) to include the following
new paragraph:

(k) such other sectors as shall be prescribed by the Cabinet Sacretary on the recommendation of
the Authority.

6. The proposed amendment to Section 4 subsection (6) will provide flexibility to the Govemment to
incorporate additional/ emerging sectors as the case may be from time to time without need to amend
the law every time.

7. The bill proposes amendment of Section I by inserting the following new paragraph immediately afler
paragraph (4) -

'(5) Goods of any description sold to any person that remain within a customs-controlled areas of
a special economic zone are nol deemed to have entered the customs tenitory and are entitlsd to
the benefits conferred under this Act.

8. This proviso aims to clarify that goods traded within lhe customs-conlrolled areas of a special economic
zone will be treated as duty-fres. This approach is intended to stimulate business activities within the
zones, fostering a circular economy and oncouraging complementarity. For example, it allows one

TATU CITY
Tatu House, Off Rurru KamrtiRoad, P O 8ox 2739 00621, Nairobi
+254 020 513 10OO I sales@tatucity.com I www talucitv.com

R E NDEAVOUR



factory's products or byproducts to be seamlessly utilized as raw materials by another company,
thereby creating additional value.

We propose that clause 36, which proposes to amend Section 35 of the Special Economic Zones Act,
2015 by inserting a new sub section 5 be deleted.

10. The spirit of the amendment of section 35, was to confer 10 years licence to Special Economic Zone
Developer, Operator or enterprise and it has no relation to incentives and tax benefits which are
confened under other tax laws. lt is proposed that such an amendment be effected on the proposed
amendment to Section 27 subsection (5) paragraph (d) as per (13) below.

'l'1. We propose a ne,,v amendment to Section 6 of the Special Economic Zones Act, 2015, to amend
paragraph (b) by deleting the word "Kenya'and substituting therefor the words "the cusloms tenitory'.

12. This amendment to Section 6 of the Bill is intended to align our market access rules with the EAO
framework, including the Treaty establishing the EAC, its protocols, and the recently approved EAC
SEZ Policy and Regulations. The amendment also aims to enhance Kenya's competitiveness and
standardize SEZ practices across the region while expanding the catchment area for duty-free and tax-
free sourcing of raw materials, facilitating value addition within our zones.

13. We propose amendment of Section 27 of the Special Economic Zones Act by

deleting the words "the Commissioner of Customs" and substituling therefor the words,
"operatoi' in subsection (2);

inserting the words, "and inform the Commissioner of Customs'at the end of the paragraph

after the words'rsnew the licence" in subsection (2)i

ln subsection (5) by deleting paragraph (d) and substituting therefor the following new
paragraph -

(d) be valid for 10 years subject to inspoction by the Authority and payment of annual
licence fe6s-

'14. The amendment to Section 27 subsection (2) is meant to ease the bureaucratic licensing process that
industry stakeholders have experienced over time by mandating the responsibility to give approvals on
th€ Special Economic Zones Authority based on a recommendation from the Operators.

The amendment to subsection (5) seeks to grant a 1o-year SEZ license to Special Economic Zone
Oevelopers, Operators, and Enterprises upon approval by the Authority. This provision aims to provide
clarity and long-term certainty to investors regarding the duration of the license, thereby €nhancing the
predictability of the SEZ framework.

A 1o-year licensing period aligns with international best practices in SEZ management, offering a stable
operational timeline that encourages substantial investments, strategic planning, and long-term
commitments. Additionally, this amendment ensures that investors can focus on scaling operations and
achieving economic obiectives withoul frequent renewals or administrative interruptions.

I



16. We propose amendment of The First Schedule to the Special Economic Zones Act, 2015 by inserting
the following new paragraph immediately after paragraph (h) -

(i) any other zones that be gazetted by the Cabinet Secretary from time to time on the
recommendation of the Authority.

'17. The amendment to the First Schedule is meant to add a new paragraph (i) to provide flexibility to
incorporate additional emerging zones as the case may be from time to time without need to amend
the law and complements our proposal (5) above.

C. PROPOSED INCENTIVES FOR SPECIAL ECONOMIC ZONES

18. The Sp€cial Economic Zones Act,2015 has been in existence since 2015. However, the expected
investment growth from SEZs has not been encouraging due lo stiff competition from regional
counterparts that provide more attractive incentives and friendlier business-operating environments. To
promote the country as a preferred investment destination, Kenya can catalyze investments through
the SEZs by extending various fiscal incentives.

'19. The following incentives are proposed:

a) Additional incentivos related to Valus Addod Tax Act, 2013:

(i) Exemption from VAT of laxable goods supplied by an SEZ enterprise within a special
economic zone;

(ii) Exemption for taxable services supplied by an SEz enterprise within a special economic
zone;

(iii) Zero-rating for lhe supply of goods or taxable services to a special economic zone developer,
operator or enterprise;

b)

(D

(ii)

c)

(i)

d)

(i)

Additional incentives relatod to lncome Tax Act:

Capital lnvestment deduction allowance at rate of 150% lor special economic zones
developers, operators and enterprises outside Nairobi and Mombasa counties;
Exemption from Corporation tax for 10 years and 15% for another 10 years;

Additional lncentives relatsd to Excise Duty Act, 2015:

Exemption from Excise duty on excisable goods and services imported by an SEZ developer,
operator or enterprise.

Addltlonal lncentlves related to Mlscollaneous Fees and Levles Act,20l6:

Exemption from Railway development levy for goods destined to special economic zones;
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20. Cunontly, SEZ ontlu63 are suu€c-t to a 10% Coeorate Tar Horvever, dus to lhe large capltel
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We appredata your attenton io ths poposed amendmonts and incontivos to be lnduded in tho Business
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response.

Yours Sincemly,
For and on behalt of: T.tu Clty LlmtLd
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Countsy Head, K.ny!
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THTRTEEI{TH PARLTAHENT - CTHtRD SESSTON) THE NATTONALASSEMBLy

INTHE MATTER Or CONSIDERATTON OFTHE BUSTNESS LAWS (AMENDMENT) BtLL,2024
(Puduon to klj,loi I (2), l0(2)(o) and I I t of rh. connhud'on,

Section A - Oblect of tfi. Bill

The Business Laws (Arn.ndment) Bill (National Assembly Bill No. 19 ol 2O21) is a Bill sponsored by
the Leader of the Halodty Party which seeks to amend the Netional Electronic Single Window
Sy3tem Act (Cap. a8lD) Benking Act (C+. {88); Central Bank of Kenya Act (Cap. 491);
Hicrofinance Act (Cap. {l3C); Standards Act (Cap. 495); Kenya Accreditation Service Act (Cap,
496A); Scrap M6tal Act (Crp 503); Kenya lndustrial Research and Dwelopment lnstltute Act (C.p.
5l l); and Special Economit Zones Act (Cap. 5l7A).
Section B-Personrl lr ormedon

l. Name: ZAKI SHEIKH, PATNER

2. Gender: MALE PRIVATE LIMITEO COMPANY: ASHFORD PARTNERS LLnTHE ADDRESS BUILDING,
MUTHANGARI DRIVE

3. Constituency:WESTI-ANDS

{. Counqr NAIROBI

5.ldentificationNo.(NotionollD/Possport]KenyonDriingUccnce):-24909605-

Sectlon C.-.Views on Bill

6. What are your vielvs on the Billl (Fill Ioble os oryropriote)

I Clause 30 Section 4 of the Special Economic Zones
Act is amended as follows -

in subsrtion (5) inserting the
following n6/v paragraph
immediately after paragraph (i)

(k) such other sectors as

shall be prescribed by
the Cabinet Secretary
on the recommendation
of theAuthoritv-

The amendment to Section 4
subsection (6) is proposed to provide
flexibility to the Government to
incorporate additional/ emerdng
sectors as the case may be from time
to time without need to amend the
law every time.



2 New Clause Section 6 of the Special Economic Zones
Acq 20 I 5, is amended in paragraph (b) by

(a) deleting the word "Kenya" and
substituting therefor the words "the
customs territory";

(b) inserting the folloi/int proviso -

Provided that -
(i) goods whose content

originates from the customs
territory shall be exempt from
payment of import duties;

(ii) goods whose contents partially
oriSinates from the customs
territory shall pay import
duties on the non-originating
components subiect to rhe
customs procedures.

3 Clause 3 I The Special Economic Zones Act is

amended in Section 8 by inserting the
following new paragraph immediately
after paragraph (4) -

"(5) Goods of any description sold
to anl person that remain
wittrin a customs-controlled
areas of a special economic
zone are not deemed to have
entered the customs ten itory
and are entided to the benefits
conferred under this Act.

"For dre sale of special
economic zone housing, a
one-olf surcharge of 2.5%
on the value shall be
payable by the Developer,
Operator and Enterprise
on the first sale of a
special economic zone
housing.

Provided that -

This amendment to Section 6 of the
Bill is intended to align our market
access rules with the EAC
framework including the Treaty
eshblishint the EAC, its protocols,
and the recently approved EAC SEZ
Policy and Regulations b), the
Sectoral Council on Trade, lndustry,
Finance, and lnvestment (SCTlFl).
The amendment aims to enhance
Kenp's compe tiveness and
standardize SEZ practices across rhe
region.

This provision also expands the
catchment area lor duty-free and
tax-free sourcing of raw materials,
facilitadnS value addition within our
zones-

Amendment to the exisring Secdon
8 of the Bill to include rhe proviso
which aims to clariry thar goods
traded within the customs-
controlled areas of a special

economic zone will be treated as

duql-free. This approach is intended
to sdmulate business acdvities
within tlre zones, fostering a circular
economy and encouraging
complementarity. lt allows one
factory's products or byproducts to
be seamlessly utilized as raw
materials by another company,
thereby creatinS additional value.

This amendment is desi8ned to aliSn

Kenya's SEZ framework with global

best practices, facilitadng the full
implementation of the "Live, Work,
and Play" model. This model
inteSrates residential, commercial,
and recreational spaces within SEZs,

thereby enhancing the guality of life
for employees and residents.



The provision inroduces a fee on
the value of SEZ housing

developments, ensuring equitable
reatment and avoiding bias against

non-SEZ housing proiects. By

fostering affordable housint
solutions. tiis amendment aims to
support worHorce well-being and

atract high-value investmenB, a

strategy successfully implemented in

established SEZs globally, such as

those in Singapore, China, and the
UAE.

4 Proposed New
Clause

Section 27 of the Special Economic
Zones Act is amended -
(a) in subsection (2) by:

(i) deleting tlle words "the
Commissioner of Customs" and
substitutinS therefor the words,
"operator"; and

(ii) bI inserting the words, "and
inform the Commissioner of
Customs" at the end of the
paragraph after the words
"renew the licence".

(b) ln subsecion
paragraph (d)
therefor the
paragraph -

(5) by deleting
and substitutinS
following new

(d) be valid for l0 years subject to
inspeftion by the Authority and
payment of annual licence fees.

The amendment to Section 27
subsection (2) is meant to ease the
bureaucradc licensinS process that
industry stakeholders have

experienced oyer time by mandatin8

the responsibilit), to Sive approvals
on the Authorit), based on a

recommendation from the
Operators.

The amendment to subsecdon (5)
seek to grant a lo-year SEZ license

to Special Economic Tone
Developers, Operators, and

Enterprises upon approval by the
Authoriry. This provision aims to
provide clariry and long-term
certainty to investors reSarding the
duration of the license, thereby
enhancinS the predictability of the
SEZ framework

A l0-year licensinS period aliSns

with international best practices in
SEZ management, offering a stable
operational dmeline that
encouraSes subsantial investments,

strateSic plannint, and long-term
commitments. Additionally, this
amendment ensures that investors
can focus on scaling operations and

achievint economic obiectives



Provision to be dcleted - The
spirit of the amendment was to
confer l0 years licence to Special
Economic Zone Developer,
Operator or enterprise and it has

no relation to incentives and tax
benefits which are conferred under
other tax laws.

It is proposed that such an

amendment to capture the spirit be
effected on the proposed
amendment to Secdon 27
subsection (5) paragraph (d) as

proposed in our document above.

The amendment to the First Schedule is

meant to add a new paragraph (i) to
provide flexibility to incorporare
additional emerSinS zones as the case
may be from time to time without need
to amend the law.

SIGNED DA[E: 20$ November, 2024

,n itructioasi
*Fitl this Tcmplote.

*Yw moy fill more thon one fwm on o &ill.

*Filled should forworded to tfie Oerk ofthe Notonol Assembly,PO. Box 41842-00100, Notobi;hond4elivered to the Ofice of rhe

Clerk, Moln Porlioment &rildings, Noitobi: ot emoiled to l,r;srrr,rs/qw'g1)pirrlr,rrrrrrrg0k| to be received on or before Thundoy,
286 Nov.mbcr,2021 ot 5.OO p.m-

without frequent renewals

administrative interrupdons.
or

5 Clause 36 Delete clause 36 of the Bill which
proposes to amend Section 35 of the
Special Economic Zones Act by inserting a

new sub section 5.

6 Proposed new
Clause

The First Schedule to the Special
Economic Zones Act is amended by
insertinS the following new paragraph
immediately after paragraph (h) -

(i) any other zones that be
gazcttcd by the cabinet
Secretrry from time to time
on the recommendation of
the Authority.

Appteciation: 7 /r \atnndl .lttutb\ ippftd kr.)au prthiptttio i th6 ptu,.$.

"For lhe Wclfotc ot Ioocty@nd theiust Government of the People" I



THIRTEENTH PARLIAMENT - OHIRD SESSION)
IN THE MATTER OF CONSIDERATION OF THE BUSINESS LAWS (AMENDMENT) BILL, 2024

section A - object of the Bitt

The Business Laws (Amendment) Bitt (Nationat Assembty Bitt No.49 ol2O24lis a Bitt sponsored by the
Leader of the Maiority Party which seeks to amend the Nationat Etectronic Single Window System Act
(Cap.485D); Banking Act (Cap.488); Centrat Bank of Kenya Act (Cap.491); Microfinance Act (Cap.
493C); Standards Act (Cap. 496); Kenya Accreditation Service Act (Cap. 496A); Scrap Metat Act (Cap.
503); Kenya lndustriaI Research and Development lnstitute Act (Cap. 51 1); and Special Economic
Zones Act (Cap. 517A).

Section B-Personal lnformation

Name wamaitha Githinli
Gender:
Constituency: Langata

Nairobicounty:
)ntification No.

Licence):
(Nationat lD/Passport/Kenyan Driving

Section C-Views on Bilt

S/No.

2

Ctausa Proposat Justification
27 Detete ctause

and don't charge
introduce a new
tevy

This further increases the cost of doing business in Kenya
teading to making Kenya an EVEN MORE unattractive ptace to
do business. Organisations are teaving, more people are
becoming unemptoyed and Kenyans becoming poorer.

Par[iament shoutd enact taws with measures to reduce
unemployment, increase opportunities for organisations to do
business in Kenya instead of enacting laws that are teading to
organisations [eaving and making Kenyans unemptoyed and
poor.

28 Don't estabtish a
scrap metat
counciI

Ctause is taking away the rote of the organisations such as
Kenya Bureau of Standards. lnstead of estabtishing a Councit
improve service provision at organisations such as Kenya
Bureau of Standards.

The counciI adds more bureaucracy to doing business in Kenya
making it a more unattractive to do business.

The establishment of this counciI wilt resutt in more costs to
us as taxpayers when it is very ctear that there is a bloated and
unsustainab[e pubtic service wage bilt.
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KENYA TRADE NETWORK AGENCY (KENTRADE)
A Clobal knder in Trade Facilitntiort

REF: KTNA,/L E GflOflv ol.2 (731)

Clerk of the National Assembly
The Office of the Clerk of National Assembl
P.O Box 41&12 - 00100
NAIROBI

ot t'[,r. kl^aXo U'{wiwho)

"$u,hu

November 25, 2024

a^fidt!.

u'^4 zqAttn: Mr. Peter K. Chemweno

RE: MEMORANDUM ON THE PROPOSIiD AMENDMENT OF SECTION 11 OF
THE NATIONAL ELECTRONIC SINGLE WINDOW SYSTEM ACT (CAp 485
D)

Reference is made to the above subject matter.

Kenya Trade Network Agenry (KenTrade) is a State Corporation under the National
Treasury established by the National Electronic Single Window Systems (NESWS) Act
(Cap  85D). We submit this memorandum as a stakeholder playing a key role in
implementation of the provisions of the subject legislation.

Our memorandum is in response to the proposed amendment of Section 11 of the
National Electronic Single Window System Act (Cap a85D), granting the Cabinet
Secretary the power to exempt certain categories of users from payment of fees prescribed
under the Act.

We have attached herein a matrix presentation that capfures our proposal on relevant
provision proposed for amendment for your review and consideration. We would be

glad to provide further input and perspectives, as and when required.

Yours Sincerely, NATION A.iiSEIVIiJiLy
RECEIVEi)

* 2 7 tl0v 2024 i1

CLEHK'S OF}-ICE
P O Rox .111142. N;:,J^<rrrr

i:

il

David Ngarama
CHIEF EXECUTIVE OFFICER

Embankment Plaza
P.O Box 35943 - 00200
Upper Hill, Nairobi - Kenya

T ()R

.li r.

e
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Memorandum Matrix on Proposed Amendment of Section 11 of the National
Electronic Sinde Window Svstem Act (Cao 485 D)

Proposed
amendment
Provision

Embankment Plaza
P.O Box 36943 - fi)200
Upper Hill, Nairobi - Kenya

Tel: +254 29 2795213
Website: www.kentrade.go.ke
Email: inf o@kentrade,go.ke

Section of
The Act

Issue Proposal/
Recommendation

Iustification

Section 11 The Cabinet
Secretary may,
by notice in
the gazette,
exempt certain
category of
users from
payment of
fees prescribed
under this Act

The provision
does not give
a requirement
for the power
to be exercised
in accordance
with
conditions to
be prescribed
in Regulations

The provision
does not
capture the
power to
provide for
the reduced
rates given to
certain
category of
users.

The Cabinet
Secretary may, by
notice in the
Kenya gazette
exempt certain
category of users
from payment of
fees prrscribed,
provide for
reduced rates of
fees prescribed
for certain
categories of
users and provide
for increased
rates of fees
prescribed subject
to conditions
prescribed under
the regulations.

There is need
for
development
of conditions
to prescribe
the manner in
which the
cabinet
secretary may
exercise the

Power and the
categories of
users who
may be
covered.

There is also
need to
provide for
reduced fees
for certain
category of
users such as
the fresh

Produce
exporters for
PurPoses of
increasing the
export markets

This is aligned
to the
govefirment
objective of
increasing the
exPort
markets.
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coilMENTS ON THE BUSTNESS LAWS (AMENDMENT) BILL,2024.

A . SECTION 14D & 14D1 2

The sections read as follows:

"The Bureau may appoint an inspection body in the country of
origin of goods to undertake verification of conformity to Kenya
Standards or approved specifications", 1 4D(1 ).

"The inspection body shall have tax residence in Kenya", 14D(2).

Comments:

1. Does clause 14D(1) above includes "Services" also or the clause
is strictly restricted to "Goods" only?

2. Clause 14D(2) which says the appointed inspection body by KEBS
must be tax resident in Kenya is unimplementable and shall
frustrate KEBS from getting inspection services.

3. A tax resident in Kenya is a company that has been present in
Kenya for 183 days or more in the year of income, or present in
Kenya in that year of income and in each of the two preceding
years of income for periods averaging more than 122 days in each
year of income.

4. This means by the time KEBS is appointing the inspection body
say in China, that company must have had a presence in Kenya
for the last two and half years.

5. Already non-resident companies are subject to Kenya corporate
income tax (ClT) on the trading proflts attributable to a Kenyan
public entity so the country is not losing anything with regard to
contracts offered by Kenyan public entities for activities done
outside Kenya.

6. The problem of forcing the outside companies to be resident in
Kenya is that resident companies are taxable in Kenya on income
accrued or derived from Kenya; and, resident companies with

1
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business activities outside Kenya are also taxed on income
derived from business activities outside of Kenya - which will be a
double taxation of those companies because they are already
taxed for being non-resident as long as they are contracted by a
public entity.

7. The rate of CIT for resident companies, including subsidiary
companies of foreign parent companies, is 30%; and, the CIT rate
for branches of foreign companies and PEs is 30% which is too
high and so it will not be possible for a company to open a branch
in Kenya and it has no prospects of getting business.

8. The Finance Act,2023 introduced an income tax on the repatriated
income for branches of foreign companies and PEs at a rate of
15o/o; and, accordingly, the effective tax rate for PEs and branches
will now be 40.5o/o, which is the same as that of an incorporated
Kenyan company with non-resident shareholders - so the
government is already covered and so there is no need for clause
14O(2).

9. What happens if KEBS does not find such a company in China?
That means goods from China shall not be inspected - KEBS is
creating trouble and complications for itself with this clause
because satislying point No. 3 above will be a tall order.

10. A company from China can only open a branch in Kenya if
the company is assured of business in Kenya otherwise it cannot
incur costs of operating an office in Kenya and is not assured of
any business.

11. What exactly does KEBS want to achieve with clause
14D(2)?

12. At what point shall this clause 14D(2) be examined and
assessed? Shall it be at the stage of tendering or at what point
shall the requirement be assessed because that will bring
challenges even if it were to be approved?

13. This clause is not adding any value because if the idea was
to get tax money for activities of public entities that are performed
outside Kenya, the Kenyan tax laws as given above already covers
that - the clause is just a repetition of already existing scenarios.

2
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B . SECTION I2A 1

t

The sections read as follows:

"There is imposed t levy to be known as the accreditation levy
which shall be at the rate of three percent of the value of any
accredited service offered to a third pafty by an accredited
conformity assessmenf body", 1 2A(1 ).

Commlnts:

1. Kenyans are already heavily burdened by high cost of living and
numerous taxes and other charges so it must be justified beyond
reasonable doubts why this other levy on accreditation services is
necessary because ultimately all taxes and levies are transferred
and borne by the citizen.

2. Will Kenyans die if this levy on the accreditation services, whatever
those accreditation services are, is not levied?

3. Will the government operations fail if this levy on the so-called
accreditation services is not levied?

4. How crucial are those accreditation services now than before to
warrant that levy?

5. Which are those accreditation services which when a levy is not
levied on them Kenyan public shall be exposed to existential
danger? Which are those accreditation services?

6. How were those accreditation services being offered previously
without a levy? Can't they continue to be offered that way?

7. lf the purpose of the levy is to finance the KENAS (the Service),
how critical is KENAS to the country without which the citizens will
be exposed to real danger?

8. How critical is KENAS now that accreditation is a global
standardized movement through frameworks such as ISO? Why
doesn't the country just adopt the global standards?

3



9. Can't those KENAS services be offered by an existing government
agency without the need for new arrangements that shall burden
citizens with another levy?

10. Can't KENAS find other channels of raising funds for its
operations through its other mandates and activities as
established?

11. Will the levy be levied on accreditation services offered
domestically within Kenya or even accreditation services offered
outside Kenya?

12. lf the levy shall be levied to accreditation services offered
outside Kenya, how shall it be administered in view of tax laws of
the foreign country and the cost repercussions to the company
offering the services? - this is likely to create conflicts of double
taxation tendencies including rejection by foreign companies to
offer services.

,

4
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K€nlra Burrau of
Standartfs

1,.l Backqrcund

KEBS is he Natimal sta:dards Body in Kenya established under he standads Act" chapte,r 496 of tle
Laus of Kenya. KEBS operates an integrated quality intasructure hat encompasses standards,

Metology and conbrmity Assessment (sMCA). Ttn sMCA services are provided hrough; development

of standards br use by tre industry, provision of testing and calibralion hcilities, product and sysbm
certificalion, undertaking educationalno* in sbndardization and prrti:al applicati:n of sbndads, and

maintenance & dissemination of lntemational System of Units (sl) of measucmenb. These activities are

crilical to supporting KEBS mandaE in onsumer protec{ion and teilihting bade.

The &lsines Amendrnent Bifl seeks b imprcve the sbndards Ad, cap 496 by infoducing amendmenb
hat stengthen KEBS capacrty to exercise ib mandab. KEBS issues compeEnt local manuradurBrs
permits to prDduoe commodities against prescribed standards and b apply KEBS certificatron marks on
he said producb to enable them to access tre local and regbnar markeb. To boost ib capacity to
oversee quarity manuhclure of producb, it is propced to intoduce changes trat alow regbHbn of
manufucturers, assert he manufuclurer's responsibirity to produce quarity products, provide br testing
and calibration services i.ry KEBS or its designated laborabries and regulation of calibralim service
prcvideE.

K€85
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Konye Bureru ot
Standerds

arxrlrdr i,,r,rirnrnr.,

S/ilo. Sec{lon Provis lon ln the Blll KEBS OBSERVATION JUSTIFICATION

Sec{on 20 on of a now sectlon 5A:
The Slandards Act is amanded by
inserling tre following new section
immediately after section $.-

5A. (1) A person shall nol operate as
a manufacfurcr unless ths peBon is
registered as a manufacturer under
this Act.

(2) A person who seeks to be
registered as a manufacfurer under
this Act shall apply to the Bureau for
reg istration.

(3) An application under this section
shall be made in the prescribed form
and shall be accompanied by the
pr$crihd fee and such oher
particulars or information as may be
prescribed in regulations.

lnsertl provisions of the BillRetain the oes not provide for registration of
manufaclurers which danies the govemment
information on who is engaged in manufacturing.
Ihe Goraemment will have a database of all persons
engaged in manufacturing in Ksnya

The Bureau will be able to enforce slandards and
monitor quality ol products made by manufacturens in its
database.

The cunent ,lct d



r(€85
Konya Eurelu o,
Slendardr

fr-!ri.t. k lrralr t,.

an application und$ tris soc,tbn
consider fie appli:albn and any
other inbrmation suhnilted by the
applicat ad -

(a)if satisfied trat fre
apflbation rneeb all the

rcquircments under frb Act,

mghler the appilcatt ln tre
rBghter ot manufacbroB $d
issue a oertiflcate of
regishaton h he prescribed

fom;or
(b)if the applicadon does not

rneet the regisfatbn
l€qufuemenb under hb A4
miact he appllcalion ard
noffy he applbant of h€
mlection and give reasons

tlereof.
(5) A pemn who contrarrenes

suhection (1) commits ar ofunce
and is liable, on conviction, to a flne
not exceeding three hundrcd

thousand shillings or to

(4) IIe Bureau Srdl, upon mcei*rg

impdsonment



K€85
Konye Buroau ot
gtanderdB

exceeding three yeaIs,
or to both,

for a term nol

2. Section 21

'10 C of Cap 496:
10C (1) All moneys rec€ived in
respect of the Standards Lew Order
shall be paid into a Bureau Aicount.
(2) The Director, acting on hs
direc[on of he Council, may make
payments out of the Bureau Account
for the puposes set out in section
8(2).

Repeal and subrtltullo n of Sectlon Retain the provisions of the Bill

Regulation '11 of the Standards Levy Order, 1990
envisaged that the Fund shall be a 

,Bureau 
Account,

The amendment will regularize the name of the accounl
from the "Levy Fund' lo lhe 

.Bureau 
Account'.

To amend lhe
Account.

Standards Levy Fund to read he Bureau

,
Section 22

lmmedlately after Secflon l0C:
10 0 (1) A manufaclu,rr ghdl ensure
that every prcduct has been designed
and manufactured in accodance wlth
this Act.

(2) A manufacturer shall in addition to
any other obligations under this Act-

(a) ensure that their pmducts

meet the rEuirements of the

Retain the provision of tre Bill
lnsertlon of a now Soc{lon 10D

relevant Kenya slandards

obligalions and accountatrilig of Manufactur€rs. Tlis
vd errcouraga self-re{ulatbn to onhance product
complianco and protectkrn of consumers

The Standard s Act arrently does not provide for the
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Section 23 Rcporl rnd !ubstitutlon o, Soctlon
12 of Cap 496 with a new
12.('l) A person who manutactures,

imports, stocks, distributes, sells, or
exhibits a prcduct shall ensure-
(a) that the products compty with
Kenya standards.

(b) That the products bear a valid
standardization mark issued or
recognized under this Act.
(c) lhat they maintain records

Konya Buroau ol
Standarda

3r.nrn!r. r,, (|! i ,,,r!

Retain the provisions of the bill
save foll2 (1) a which should
read as follows

12.(1)A person who

manufactures, imports, stocks,
distributes, sells, or exhibits a
product shall ensure-

(a) that the products mmpty
with Kenya standards and
'approved speclfl ca ons,,

Cunot,.ty Seclion 12 ol the Standards Act provides hat
'Every person lo whom a pemit has been issuad undet
this Act shall, ii so requested by the C.auncil in writing,
fumish wilhin such period as nay be specifbtl such
samples of any nmnodity to which the permit relates.
It is impractical to implement this section as lo ensure

the integrity of the process and those of permit holders
inspectors musl undertake impromptu sampling and
tests on products.

ln the past the Section has been used to challenge
decision of KEBS for failure to issue written notice ol
intention to sample goods in the Market
The change will facilitate KEBS,ability to enforce
standards and protect consumers.

Jurdflcrtlon tor Proporcd changc
Where ttpre are nol Kenya Standards il is necessary lo
allow for acceptance of goods based other approved
speciflcations to facilitate trade

that uniquely identify the suppliers,
immediate customers, products and
pmduction at all times for purposes of
kaceability.

(d) That the pmduct has not
exceedod its declared shelf life or
expiry date.

(2) The Bureau may request from any
person who manufactures, stocks,
distributes, sells or exhibits prcduct

any documentalion and information

that lhe Bureau requires for lhe
purpose of cafing out its actjvities.

3
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&..c!dr ,0. q!.r,t, ,r.

operahr wtE has reason b believe
tnt a product which has b€en made
avaflable on lhe market is not in
conbrmity wilh tre requirements of
his Act shall wilhdraw or recall he
product.

(4) Business operators $all
coop€rate wih he Buraau to
eliminate or millgate dsks pr$ontod
by non- compliant products made
available on [p ma*et.

(3)A manufacfur€r , or hsiness

4. Section 24

12 A (1) The Buoau may establish
laboratodes whi:tr shdl-
(a) povide bstms and measuroment
servioss and i$ue a tost c€rullcate.
(b) produce cerlllled reference
materials and rehrBnco mabrials.
(c) develop test meunds.
(d) provide pofidency testing
services; and

(e) provide dremical metrology
services

lnserting a n€w Seclbn 14: provisions of fre BlllRetain tho

laborahfies or make arrangements to supporl
conbrmity assessment.

The proposed amendmenb wlll provlJe hr designation
of laboratories in furttrerance of that mandate as a
strategic focus aroa to ,acilitate deotinalion ins@lion
and prcduct certification.

The cunent Ac1 mandates KEBS to proviJe bsting



K€85
Konya Butoau o,
St6ndards

reau may designate
competent bodies where necessary lo
provde testing services and issue test
certificates subject to Kenya slandards
(3) Only laboratories that have been
assessed by he Bureau and found to
have met crileria of assesment for
designation of Laboratories shall be
designated as such
(4) Tests canied out by designated
bodies are deemed lo have conformed
to the Bureau requirements under this
Act,

(2) The Bu

5 Section 24

12 B (1) The Bureau may establish
calibration facilities which shall-

(a) be lhe custodian of the
national measurement standards.(b) realize, develop and maintain
national msasurement standards.

G) provide traceability of lhe
national measurement standards to
the lntemational System of Units
including physical, chemical,

ng a new Sectron 12B to wit:lnserti in the provisions of the BillReta The cunent Act mandates KEB

facilities or make anangemgnts to supporl conformity
assessment.

There are persons purporting to ofler this seMce in the
industry currently there is no regulalion to provide for
qualilication and conduct. The result is inability to
maintain a quality assurance system for calibration
services which may lead to inacc.urats precision of
equipment with negative impact on manufacturing and
oher seclors where precision of Euipment is critical

S toeslablish calibration
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K€r35
Kenyr Sureau of
{llrndardr

ar-ard. tor (llllt lt.

1. 6. Sectbn 24

provitlers shall be reguked to have all
their mgasuremont standards
rpferenced to he national
measuromont standads malntalned
by [n Bureau.

(2) Tlr Minisbr, through a
Gazette notice, may designate spodfo
categories of measuring instrumsnts
and equipmenl used fcn trade, healtr,
sabty, or environmgntal purposes as
mandatory for calibration,
(3) The Gazette mtir (2) above
can also presoibe a tinnftwne affer
which fire instrumenU quipment
becomes illogal to use, unless they
are popedy calibrabd.

12c. (1) Alt calibration service

hcilities or make anangemenls to support onhrmity
assessmoat,

Tho annndment will enable he Govemnnnt through
msdrbry 6dbr.don b enanc trc inbgrity of precision
equipmenl used in cdtical indushies like healtr facilitkr
thercby safeguarding health, safety of consumers

Retain lhe provisions of the Bill The cunenl Act mandates KEBS lo establish calibratbn



K€BS
Kenya Bureau of
Standards

3.0 R6ponse to queries raised on the Business llws (Amendmcnt), Bill 2024

Reference is made to tre subjecl matter and he questions raised by the DeparEnentar committee on
Trade lndustry and cooperative during pubric participation hearings on ffi and 2Th November 2024
which we respond to hereby as follcws:

.I. 
SAf,PTTS

i) How to preserv. sampres and exhibits for inquiry in cases where them is an alegation of an
lllegality.

samples are cofiected and prcserved in rine with the rcrevant Kenya standad and intemar guiderines and
as a standad pmcedure when sampre for is submitted for testing a rebrence sampre is arways kept at
Sampb Confol Cenfe br fufure refurence.

ii) Who is the custodian or handles samples othor than KEBS?

For the purposes of he s:andards Act, KEBS has been given he mandate to sampre and test on beharf
of he Govemment ohergovemment agencies may collect, and handle samples collected in he course
of exercising their respectjve mandate under statute.

iii) can the Nadonar Assambry and the s€nate have "porice powerc, direcdy or indirectry for
search and 6gizure to pr*erve samples?

The standards Act as cunenuy enacted has given power to conduct searches and seizures to KEBS.
Pariiament exercises oversight authority over KEBS as provided in tre Constitutjon.

iv) what happens when govemmont agoncies give cont,dictory repons on the suitabirity ofgotds for public consumption?

KEBS is tire agency empowered by raw to conduct tests for onformity assessment to standards,
standads and intemar guiderines alow for relesting and witness testing by KEBS in cases of disputed
results rt is important to note that he concemed Govemment agencies work coraborativery to reconcire
any discrepancies in their assessments.

Z I..ABORATORJES

i) trVho should he the official custodian of laboratories for testing?



KCBS
Kenya Bureau ot
Standards

KEBS has been mandated by the standards Act section 4 (1) i to provide for testing on behalf of the

govemment with a view of determining whether producb comply wih fre provisions of the Standards Act

or any other law dealing witr Standards of quality or description.

ii) where there ls controversy over sampres tested by KEBS, where or who else can provide
lndependant testing?

The stardards Act mandates KEBS to provide for testing on behalf of tre govemment witr a view of
determining whether prxructs compry with the pmvisions of tire Standards Act or any oher raw dealing
with Standarcs of quality or description. KEBS laboratories are accredited which demonstrates high
technical conpetence and commitrnent to producing accurate and credible resulb. However, in the event
that KEBS resulb are disputed, Standards and intemal guidelines allow for re-testing and witness testjng
by KEBS in cases of disputed results.

iii) can the law arrow an inquiring body rike parriament to acquire sampres and test rocalry away
from KEBS laboratorhs?

The lar'r does not have provisions for testing of prcducb for determination of quarity otrer tran trrough
KEBS as provided under section 4 of fte standards Act. The constitution empowers pariiament to
exercise oversight over aoencies to ensure they cany out their mandate as vested in stafutes underwhich
they are created.

iv) can the law aflow and faciritate parriament to procure raboratory services oubide jurisdiction
of the country?

The law does not have provisions for testing of products for determination of quarity other tran trrough
KEBS as provided under section 4 0f tre Standards Act. The constitution empowers parriament to
exercise ove*ight overagencies to ensure they carry out their mandate as vested in stafutes underwhich
$ey are created.

3. I'ULTIAGET{CYTEATI

i) standards Acl and rerated raw do not provide or make provisron on who to be herd urtimatory
responsibre where sampres seized disappear or goods that are unflt for consumfiion find their
way to the market. How can the law be amended to deal wfth the above?
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Ule ilocess of tnaftring fle corIpIetEII*rE r€view of tho Act b BllEEa quaIty confol ad enhaG
consltEr plobdion.
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KERICHO COT]NTT

TAX I-AWS (AMENDMENT) BILL, 2024

The residents supported the proposals in the bill. They noted that every citizen ought to

pay their taxes diligently for the government to implement its projects. They noted that

taxation and prudent use of resources given the current fiscal challenges is key in

development of the country.

Clause 6

The residents supported the clause noting that this will ensure that multinational

corporations contribute fairly to the tax system, especially when their effective tax rate

falls below tS%. They noted that the introduction of a minimum top-up tax will help

address tax avoidance strategies, where multinational groups shift profits to

jurisdictions with low or no tax rates.

Clause 14

The residents supported the proposal to exempt pension befits from taxation. This

provision will ensure that retirees will no longer face tax deductions on their monthly

pension incomes, providing a financial reliefto individuals who depend on their pension

as a primary source of income in retirement. They noted that this change is aimed at

improving the financial stability of retirees and reducing the tax burden on pension

payrnents, which have traditionally been subject to income tax. They recommended to

increase the pension benefits some ofthe retirees receive since most retired long ago.

Additionally, they emphasized on the need to factor in the current inflation and cost of

living. They recommended having inflation adjustments and timely disbursement of the

funds.

Clause t5

The residents supported the proposal to introduce a SoA a\d 20% withholding tax on

residents and non-residents respectively. They noted that digital platforms continue to

grow, particularly for freelancing and content creation, and this will ensure everyone is



?

within the tax bracket. Those in support emphasized on the fairness in taxation and

recommended increasing the rate for non-residents.

Although the residents supported this proposal, some proposed lowering the rate to r%.

they submitted that some of them are unemployed and this will discourage the youth

from using this platform to make any income. Further, some proposed having bands to

distinguish the high-income earners from those who make minimal returns.

Clause zo

The residents supported the exemptions on raw materials for sanitary towels and

diapers. They noted that women have had challenges accessing these commodities. They

recommended to zero-rate them to make them cheaper.

Clause z5

The members of Kericho County supported the proposals to increase excise duty on

alcohol, spirits, wines and cigarettes. They noted these commodities have had negative

impact on people's health contributing highly to people contracting lung, stomach and

throat cancer. They recommended increasing the rate by to%o to Soyo as a way of
discouraging people especially the youth from using them. Additionally, the

recommended curbing illicit brews that are rampant in the country and do not fall under

taxation.

TAX PROCEDURES (AMENDMENT BILL) (NO.2) BILL,2o.24

The Kericho County residents supported the bill. They noted the extension ofthe tax

amnesty program until 2025 will provide taxpayers with an opportunity to settle

outstanding tax obligations without facing heary penalties or interest. However, they

noted that the KSh.zo,ooo is too high for a common citizen to avoid and recommended

reducing the amount or leaving it as currently is.

BUSINESS II\WS (AMENDMENT) B.lrI 
'2oz4

The residents of Kericho County Supported the amendment to the various Acts.

Specifically, they noted that the amendments to the Banking Act, that seeks to increase



core capital requirements for banks and mortgage institutions, will strengthen the

financial sector and ensure its flexibility against global economic shifts. They noted that

previously, the sector has faced challenges with some banks such as Chase bank

collapsing and people losing their savings. This requirement will ensure that such

instances do not happen.

The residents highlighted that the Microfinance Act amendments will streamline the

licensing of non-deposit-taking microfinance institutions and introduce crucial

consumer safeguards, helping protect borrowers from exploitative lending practices.

This amendment they noted is timely especially in the bodaboda sector that most of the

residents have faced unfair practices. Additionally, they supported amendments to the

Standards Act and the Scrap Metal Act noting this uill improve compliance with safety

standards and enhance Kenya's manufacturing sector.

PUBLIC FINANCE MANAGEMENT (AMENDMENT) (NO.e) BILL,2o24

The residents of Kericho County supported the amendrnents noting that this will

improve fiscal accountability and efficiency in Kenya's devolved governance system.

They highlighted that these amendments will strengthen public confidence in financial

governance while ensuring the equitable and efficient use of resources across all levels of
government. They noted that there should be accountability in all levels ofgovernment

with prudent use ofthe resources. They proposed having the health, education and

agriculture functions in the national government to avoid instances of strikes by union.

Also, they urged the government to increase and have timely disbursement of funds to

counties noting the important role the county government offer.

PUBLIC FINANCE MANAGEMENT (AMENDMENT) (NO.4) BILL,2024

The members of Kericho county supported the bill noting that the enforcement of public

debt thresholds, will promote sustainable borrowing and prudent fiscal planning.

Additionally, introducing frameworks for accrual accounting and risk management will

enhance transparency and financial oversight. The members emphasized on the need of

the country financing its projects and budgets locally and minimize on external

borrowing.



PUBLIC PROCUREMENT AND ASSE"I DISPOSAL (AMENDMENT)

BII_r,2()24

The Kericho County residents submifted that the bill is important in encouraging

economic growth and promoting equity in procurement. They noted that reserving

contracts below KES r billion exclusively for Kenyans will create a conducive

environment for local companies to thrive and compete. Kenyan contractors have

previously competed with foreign companies to get such contractors. They highlighted

the challenges the contractors have faced with increase of instances of corruption for
one to secure a contract. They emphasized that these amendments will ensure fair

distribution of wealth by requiring foreign firms to partner with local entities on larter
contracts, guaranteeing at least 3o% local participation. The mandatory sourcingof. 4oo/"

of goods and services from local manufacturers supports industrial growth and job

creation.



ISIOLO COUNTY

PUBLIC FINANCE MANAGEMENT (AMENDMENT) BILL NO.3,202,1

Transfer of Functions

The members of lsiolo County expressed stront support for the proposal on the transfer of
functions, hithlithtint ics potential to streamline tovernance and enhance cooperation
between the county and national tovernments. They emphasized that the proposal would
clarify roles and responsibilities, reducing the likelihood of conflicts and jurisdictional disputes
that have historically delayed critical proiects, resulting in inefliciencies and wasted resources.
The members also welcomed the provision for funding these transferred functions from
budgcts previously approved for the transferring level of government. They noted thag
coupled with standardized cosdnt frameworks oudined in manuals provided by both national
and county tovernments, this arrantement would ensure that resources are allocated
efficiently and transparently, enabling smoother coordination, faster decision-making, and the
timely completion of development projects.

PUBLTC FTNANCE MANAGEMENT (AMENDMENT) BtLL NO.4,2024

Members of lsiolo County expressed their disapproval of the Bill's proposal to delay the
implementation of the 55% and 5% borrowing limis. They argued that postponint these
thresholds, set to take effect five years after the Act's commencemenq would have serious
conseguences. According to the members, this delay would allow the government to borrow
extensively without public oversight or accountabiliq/. They cautioned that such a move would
enable the tovernment to entate in unchecked borrowing repeatedly, without fully
considering the lont-term economic and social consequences. This lack of restraing they
warned, could lead to unsustainable debt levels, ultimately burdening future generations and

porcndally destabilizing the counry's economy.

TAX LAWS (AMENDMENT) BILL,2024

Clause 6- Minimum top Up tax

Members proposed amending the clause to set a lirm threshold of either 30"/" or 4O%,

emphasizing the need for stricter limits on deductions. They expressed concern that many

multinational companies frequently report excessive expenses, which significantly reduce their
taxable income and, consequently, their tax liability. Accordint to the members, this practice
undermines the countr)r's revenue collection efforts, depriving the tovernment of much-
needed funds for development and public services. They argued that by cappint the allowable
deductions at a reasonable level, the amendment would help ensure that these corporations
contributc their fair share of taxes. Additionally, they highlighted that without such measures,
multinational companies could continue to exploit loopholes in the tax system, perpetuatint
unfair practices and placing a disproportionate burden on local businesses and individual
taxPayers.

Clause 4

Members of the public were not in support of the clause on the withholding tax for digital
marketplaces, arguing that it would increase the cost of doint business in the country. They
expressed concerns that the additional tax burden could discourage investment and



innovation within the digital economy, which will affect the trowth of digital platforms in
Kenya. Critics funher pointed out that the increased coss might be passed on to consumers,
leading to higher prices for goods and services.

Clause 7

The public expressed sront support for the proposal to make contributions to the Social
Health lnsurance Fund (SHIF) and the Affordable Housing Levy tax-deductible. They noted
that this measure would effectively increase employees' disposable income, as it would reduce
their overall tax burden. Accordint to the public, with more money in their pockets, workers
would have greater financial flexibility, which could spur both investment and consumption.

They argued that increased disposable income would encourate employees to save or invest
in personal ventures, thereby promotint economic growrh. Addidonally, higher consumption
levels would boost demand for goods and services, benefiting businesses and creating more
job opportunities. The public emphasized rhat this policy would not only support individual
financial well-being but also stimulate broader economic acdvity, helping to achieve sustainable

trowth.

Moreover, they highlighted that making these contributions deductible would enhance the
appeal of the SHIF and Affordable Housing programs, encourating treater pafticipation. This,
in turn, would ensure the success of these inidatives, improving access to healthcare and
affordable housing for many citizens. They urged policymakers to prioritize this amendment,
viewint it as a practical step toward improving both personal and national economic
outcomes-

Clause I 4

Members of the public were in suppon of the provision to exempt pensions from tax, arguing
that redrees should not face additional financial burdens in their later years. They emphasized
that pensions are often the primary source of income for many retirees, and taxint them
would reduce their disposable income, potentially impacting rheir ability to meet basic needs
such as healthcare and housing. Supporters funher noted rhat exemptint pensions from
taxation is a way to honor the contributions of retirees during their working years, providing
them with a measure of financial security and dignity in retirement. They contended that this
exempdon would also help reduce poverty levels among the elderly population.

Clause 20- Aircraft

The public expressed strong support for the proposal rc subject Value Added Tax (VAT) to
aircraft and spare parts, arguing that this move would create a more competitive market for
locally manufactured products. They highlighted thar rhe exemption of VAT on imponed
aircraft and parts has historically disadvantated local producers, making it difficult for them to
comPet€.

Clause 20- Exemption of Fertilizer from VAT

Members of the public expressed support for the proposed VAT exemption, recotnizint its
potential to benefit certain sectors of the economy. However, they also raised concerns about
its impact on the ,lnal consumer. They noted thar while businesses might benefit from the
exempdon, the cost savings would likely not be fully absorbed by the producers. lnstead, the
VAT would be transferred down the supply chain, ultimately increasing the prices of goods
and services for the end consumers. This, they argued, could place an additional financial
burden on ordinary citizens, particularly those in lower-income brackets, and might



counteract the intended benefits of the exemption. Therefore, they urged policymakers to
consider mechanisms to mitigate these effects and ensure that the exemption provides broad-
based advantages.

Clause 23

Some members of the public in lsiolo County expressed support for the proposal to exempt
excise duty on agricultural products used in the production of beer and spirits. They argued
that this exemption would boost the market for locally produced agricultural goods, providing
farmers with more stable and profitable outlets for their crops. According to these
supporters, such a measure would encourage investment in local agriculture, sdmulate rural
economies, and create jobs along the value chain, from farming to processing and distribution.
They also noted that the increased demand for local raw materials would reduce dependency
on imported inpus, thereby strengthenint the domestic economy.

However, other members of the public held a different view, advocating for the removal of
all taxes on agricultural products, not just those used in alcohol production. They emphasized
that agriculture ir the backbone of the economy and argued that eliminatint taxes across the
board would lower production costs, making local products more competitive both
domestically and inrernationally. This, they contended, would benefit a wider range of farmers
and agribusinesses, ultimately leading to greater food security and economic resilience. Both
groups, however, underscored the importance of supponive policies to maximize the
potential of the agricultural sector, recognizing is critical role in fostering economic growth
and improving livelihoods.

Clause 24

Most members of the lsiolo County expressed support for the extension of the timeline for
the submission of cxcise duty on alcoholic beverages, from 24 hours to the sth day of the
following month. They argued that the proposed extension would ease the administrative
burden on businesses, allowing them more time to accurately calculate and submit their taxes.
Supporters hlthlthted that the current 24-hour deadline is impractical, particularly for smaller
businesses that may lack the resources to comply within such a short timeframe. They also
noted that the cxrended timeline would improve tax compliance by reducing errors and the
likelihood of late :ubmissions, ultimately benefiting both businesses and KRA.

Clause 25

Some members of lsiolo County proposed amending the clause to specify that revenue
collected from oxes on alcoholic beverages should be earmarked for rehabilitation and
related support services. They argued that simply increasing taxes on alcohol without a clear
and targeted plan to address addiction and its associated challenges would not effectively
tackle the underlying issues. According to the members, many individuals in the community
are already struggling with alcohol dependency, and without access to proper rehabilitation
protrams, higher taxes would only worsen their plitht.

The members emphasized that alcohol addiction often leads to devastating social
consequences, including the breakdown of families, loss of livelihoods, and increased health
complications. They noted that allocatint these funds to rehabilitation centers, counseling
services, and public awareness campaitns would provide much-needed support to those
battling addiction, helping them regain control of their lives.



Meanwhile, some individuals opposed the proposal altogether, arguing that increasint taxes
on alcohol could inadvertently drive more people toward consuming illicit and unregulated
alcohol. They warned that this could lead to serious health risks, including poisoning, and
exacerbate social problems such as crime and family breakdown. These opponents stressed
the need for a balanced approach that would support the agricultural sertor without
encouraging harmful alternatives in the alcohol markec

Clause 26

Not in support of increase of RDL

General Support of the Bill

Most members of the public expressed their support for the Bill, recognizint its potential to
improve revenue collection and enhance service delivery. They acknowledged that the
proposed measures could help strengthen the economy by increasing governmenr resources
to fund critical sectors such as healthcare, education, and infrastructure. However, they
emphasized that for the Bill to achieve is intended goals, it is crucial to ensure that the
revenue collected is managed transparendy and used effectively to benefit all citizens. The
public stressed that rhe tovernment must implement stront accountability measures to
prevent misuse or misallocadon of public funds.

Additionally, they highlighted the imporrance of equitable distribution of resources to ensure
that no retion or community is left behind. Many pointed our rhat fair use of public funds is
essential in addressing disparities and promoting inclusive development. They urged
policymakers to prioritize proiects that would have the most significant impact on improvint
livelihoods, panicularly in marginalized areas.

General- Reiection of the Bill in its entirety

A few members of the public were against the Bill, arguing that it would impose unnecessary
tax burdens on the people of Kenya without providing clear, accountable benefits. They
expressed concerns that the additional taxes would exacerbate the linancial strain on both
businesses and consumers, particularly in an already challenging economic environment. These
critics highlighted the lack of transparency re3arding how the revenue generated from the tax
would be used, questioning whether it would be properly managed or simply contribute to
funher government inefficiencies.

TAX PROCEDURES (AMENDMENT) BtLL 2024

Clause 3

Members of the public expressed stront supporc for the tax amnesty extended up to 30th

June 2025, viewing it as a positive step for both individuals and businesses struttling with tax
arrears. Supporters argued that the amnesty would provide a much-needed opportunity for
taxpayers to clear their debs without facing severe penalties or legal repercussions. They
believed it could encourage voluntary compliance, increase tax revenue, and reduce the
burden on the tax administration system. Many also felt that the extended deadline would
give businesses, especially small and medium-sized enrerprises, enough time to recover from
the economic challenges caused by factors such as the pandemic and inflation.



BUSINESS LAWS (AIIENDMENT) BILL, 202,1

Clause 28

Members of lsiolo County proposed amending the clause to introduce stricter regulations for
the scrap meol industry. They expressed concern that, under the current framework, most
licensed traders in the industry are misusing their operations by purchasing stolen metals. The
members highlighted that this has led to increased theft of vital infrastructure, including power
lines, railway tracks, and road signs, resulting in significant financial losses and disruptions to
public services.

They argued that without stricter controls, the industry would continue to incentivize criminal
activities, posing a serious threat to both public and private property. To address this, they
proposed measures such as tighter licensing requirements, mandatory record-keeping for all

ffansactions, and stricter penalties for businesses found dealing in stolen metals. They also
called for regular inspections and audits by regulatory authorities to ensure compliance.

According to the members, these amendments would bring much-needed accountability to
the scrap metal trade and deter criminal elements from exploidnt the industry. They
emphasized that protectint critical infrastructure and maintaining public safety must be
prioridzed through more rigorous oversight and enforcement'

Clause 29-35

Some members of lsiolo County proposed amending the clause to explicitly include provisions
for the involvement of county governments in the implemenotion of special economic zones
(SEZ) programs. They emphasized that land manatement is a devolved function under the
Constitution, making it essential for county governments to play a central role in the planning,
allocation, and oversight of land designated for SEZs. According to the members, excluding
counties from these processes would undermine the principles of devolution and could lead
to conflicts or mismanatement of resources. They argued that count/ tovernmenr possess

crucial local knowledge and :rc better positioned to address the unique needs and priorities
of their communities. lnvolvint them in SEZ protrems would not only ensure more equitable
and sustainable development but also foster local ownership, thereby enhancint the
effectiveness and success of these initiatives.

Clause 38

Members of lsiolo County proposed amending the Clause to remove the powers of the
Cabinet Secretary to determine tax exemptions. They expressed stront concerns that leaving
such authority in the hands of a single oflicial could create opponunides for corruption and
abuse of power. Accordint to the public, the current provision lacks adequate check and
balances, making it vulnerable to misuse, where exemptions could be granted arbitrarily or in
exchange for personal or political favors.

They argued that tax exemptions should be guided by clear, objective criteria established in
law, rather than beint subiect to the discretion of an individual. By eliminating this
discretionary power, the amendment would promote transparenq/ and accountability in the
tax system, reducing the risk of hvoritism and ensuring that exempdons are granted only
when they genuinely serve the public interest. Members further warned that if this power
remained unchecked, it could undermine public confidence in the government's commitment
to fair and equitable tax policies, potendall), leading to revenue losses and economic
inefficiencies.



General -

Members of the public expressed suppon for rhe Bill, particularly the amendments tlat would
bring non-deposit-takint credit institutions under the control of the Central Bank of Kenya
(CBK). They argued that this move would enhance the regulation and oversight of these
institutions, ensuring greater financial sability and protecting consumers from potendal risks.
Supporcers emphasized that by placint non-deposit-taking institutions under the CBK's
supervision, there would be becer monitorint of their operations, which could help prevent
fraud, mismanagement, and other financial irregularities. Many also believed t}tat the
amendments would increase public confidence in these institurions, as they would be held to
higher standards of accountability and transparency

PUBLTC PROCUREMENT AND ASSET DtSPOSAL (AMENDMENT) B!LL, 2024.

Clause 5

Members of the public expressed srong support for the proposal to award locals 30% o{ a
government tender. Many pointed out thag for the most parq most tovernment tenders are
often awarded to foreign contractors, who ake the money back to their countries of origin,
leaving little benefit for the local economy. They argued thar this practice not only deprives
local businesses of opponunities but also hinders the growth of the domestic market.



BUNGOMACOUNTY

TAX LAWS (AMENDMENT) BILL, 2024

The residents of Bungoma County expressed their strong support for the proposed bill,

highlighting the critical role oftaxation in ensuring eflicient service delivery. They highlighted

the necessity for every citizen to contribute their lair share oitaxes, emphasizing that these

contributions should be managed transparently and efficiently for the benefit ofall. Also, they

stated that expanding the tax base would reduce the govemment's reliance on borrowing. In

particular, they supported taxing multinational corporations operating within the country,

pointing out that these entities rely heavily on local labor and inlrastructure. The residents also

urged the govemment to exercise prudence in revenue management by curbing wasteful

spending and aggressively tackling comrption to maximize the impact ofcollected taxes.

Additionalty, residents called for robust public sensitization and meaningful civic education to

ensure citizens fully understand the bill's provisions. They stressed the importance ofengaging

the public through inclusive participation processes. The noted the importance ofthe public

having a clear understanding ofthe bills suggested before airing their views on the proposals.

Furthermore, they advocated lor equitable revenue distribution to counties to strengthen

devolution and enhance service delivery at the grassroots level.

Clause 6

The public supported the proposal to tax multinational enterprises (MNEs) operating in Kenya,

particularly those in the digital and globalized economy. They stated that the minimum top up tax

aims to capture revenue from corporations benefiting from local markets without contributing

adequately to the tax base.

Residents emphasized that ta\ation of MNEs would address economic imbalances where large

corporations often exploit low+ax jurisdictions, depriving the country ofcritical revenue. They

stated that this also aims to improve tax compliance and flaimess, ensuring that foreign

businesses contribute their fair share to Kenya's economy.

Clause 7



The pubtic expressed strong support for making contributions to the Social Health Insurance

Fund (SHIF) deductible under the tax laws. Making these deductions allowable would

incentivize individuals and employers to contribute to universal health coverage, thereby

enhancing access to essential healthcare services for all Kenyans. They emphasized that

prioritizing health-related tax incentives ensures that Kenyans, particularly vulnerable groups,

can access affordable healthcare while reducing the financial burden on households.

Clause l4(a)

The proposal to exempt pension benefits lrom taxation was met with widespread suppo(, with

residents emphasizing its potential to improve the quality ollife lor retirees. Many retirees

depend solely on their pensions for sustenance, and taxation on these benefits reduces their

already limited disposable income. They noted that exempting pensions from tax would allow

older individuals to better manage healthcare costs, support their families, and maintain a

dignified standard of living. Stakeholders also highlighted that tax exemptions could encourage

more people to save for retirement.

Clause I 5(ii)(B)(iii)(o)

The residents supported the proposal to impose a 20% withholding tax on non-residents

operating in digital marketplaces. They argued that this measure would significantly increase

govemment revenue, which could then be used to bolster devolution efforts and reduce reliance

on extemal bonowing. They highlighted the potential ofsuch taxation to lund essential services

and infrastructure projects, contributing to national development.

The residents also raised concems about the digital marketplace tax rate for residents. They

recommended reducing the rate from the current 5%o to 2.5o/o or even l7o, emphasizing the

economic challenges faced by unemployed youth. Many young people rely on digital platforms

lor their livelihoods, such as freelancing, and content creation, where their eamings are often

low. A lower tax rate, they argued, would encourage more participation in the digital economy

md provide them with additional disposable income to reinvest in their businesses. Moreover.

youths stressed the need for the govemment to create employment oppo(unities to allow for

greater economic contributions through taxes.



Although some residents supported the clause with minimal amendments, there was opposition

to the proposal altogether, with some members ofthe public cautioning against double taxation.

They pointed out that many digital platform payments already incur taxes at the source, and

additional withholding taxes could unfairly burden individuals operating in this sector. They

proposed having clearer guidelines to ensure faimess and prevent double tax obligations.

Clause 20

The proposal to exempt raw materials used in manufacturing sanitary towels and diapers from

VAT was supported by most residents. They emphasized that this measure would make these

essential products more affordable for women and girls, directly addressing a critical need for

menstrual hygiene and childcare. The public highlighted the significant impact on women's

health and education, with affordable sanitary products helping to reduce absenteeism among

schoolgirls. However, some members of the public recommended zero-rating these products

instead of exempting them. Zero-rating would allow manufacturers to claim input VAT, reducing

overall production costs fu(her and ensuring that the tax relief is fully passed on to consumers.

Additionally, some residents expressed concerns about removing the raw materials for

agricultural products from the zero-rated category, arguing that most farmers rely on affordable

inputs to maintain their livelihoods. Increased costs could reduce agricultural productivity and

profitability, directly affecting the communities that depend heavily on farming. They proposed

zero-rating agricultural inputs, particularly seeds, which residents noted are already too

expensive with majority of the members being farmers.

Further, they proposed incroasing taxes for aircrafts and aeroplanes noting that the people who

own these planes can afford to pay more taxes.

Rejection of the Bills

Some residents rejected the bill in its entirety. They raised concems on the proposed measures,

particularly those affecting the digital economy, manufacturing, and agriculture, saying they risk

worsening the economic burden on citizens. They noted the increased withholding tax rates for

digital marketplaces and the removal ofzero-rating on agricultural inputs as measures likely to

stifle innovation, inflate production costs, and hinder growth in vital sectors. Additionally, they

emphasized that the bill does not sufficiently address issues oftax equity and the taxes collected



are not accounted for. Furthermore, the stakeholders cited the potential for reduced investor

confidence, with new taxes on multinationals seen as possibly deterring foreign investment.



MOMBASA COUNTY. TONONOKA HATI.

PUBI.IC FINANCE c MANAGEMENT (AMENDMENT) (No. 3 lBtLL.2024

Clouse 2

The members of Momboso county supported the proposol on the tronsfer of
funclions between notionol ond county governments highlighting the need for
more funding ot the counly level. The members outlined thot county governments
being o1 the grossroots with direct relotionship with the citizens, will ensure thot
resources ore ollocoted ond monoged effectively ond efficienily.

Generol Recommendolion on lhe Acl
The members of Momboso county recommended the government to come up
with o legislolion or low lo hove o one county one prc,ducl policy, where eoch
county focuses on the produclion of specific products. This will help on reducing
imports, will ensure quolity production ond ot the some time promote locol
monufocturing in the country.

TAX IAWS TAMENDMENT) Brrr.2024

Clouse 3

Members of Momboso county proposed to omend the proposol to hove the tox-
free threshold of retirement benefits increosed from the KES. 360,000 to
KES.500,000.Further, some members proposed lo hove lhe threshold copped ot
SO%.This will help in on increose in disposoble income. Similorly the members
proposed to omend the proposol to increose tox free employment benefits
threshold from KES.60,000 to KES. 100.000.

Clouse 4

Members of the public were not in support of the proposol to introduce
withholding iox for digitol morkelploce becouse it will increose the cost of goods
ond services ocquired through digitol plotforms. The members olso noled thot the
burden of lhe toxes will be possed onto consumers. Additionolly, the proposol will
discouroge innovotion which will limit the opplicotion of the ropidly growing
lec h nology.

Clouse 6

Members of Momboso counly suppori the proposol for it will promote foirness in
poyment of loxes os well os heollhy competilive business environment. On the
olher hond, some members of the public relect lhe proposol becouse the costs
of production for muliinotionols is low compored the cosi of production for locol
firms. lmposing the tox will discouroge investors which will leod to increosed cost



of producls by locol firms ond lhe cost of imports. lt will olso promote
unemploymenl.

Clouse 7

The public strongly supporled the proposol lo moke contributions 1o the Sociol
Heolih lnsuronce Fund (SHIF) ond the Affordoble Housing Levy tox-deductible.
They orgued thot this will reduce their overoll lox burden ond increose disposoble
income, which will encouroge the culiure of soving ond promote investment
thereby promoting economic growth. The public emphosized thot this would
benefit businesses ond will olso creote more job opporlunities.

Clouse l4
Members of the public were in support of the proposol to exempt pensions from
tox, stoling retirees should not be subjected to tox burdens ofter relirement.
Pensions being the primory source of income for retirees, imposing toxes reduces
iheir disposoble income lhus exposing lhem io poverty. Retirees should freely
occess bosic needs without ony burden of toxes.

Clouse 20

The members of the public fully supported the proposol lo exempl obsorbenl
product moleriols from tox for il wiil reduce costs of the finished products moking
them offordoble to citizens.

Clouse 23

Members supporled the proposol 1o exempt ogriculturol products used in
production of beer ond products from excise duty. This will encouroge locol
ogriculture in the country ond stimulote growth of domestic economy. Further,
other members of the public relecled the omendmenl orguing thot it will promole
unconlrolled drinking ond oddiclion lo illicit brew which is o molor selbock lo
fomily inslitutions ond the educotion seclor. Further, they noted the need to hove
o bolonce between controlling illicil brewing ond boosting locol growers. The
government should ensure slrict meosures like licensing of olcohol producers 1o
ovoid misuse.

Clouse 25.

The members of ihe public supporl lhe proposol io exempt locolly ossembled
eleckic vehicles from excise duty becouse it will promote locol industries.



THE BUSINESS IAWS (AMENDMEND) BILL,2O24

Clouse 5

The members of the public supported the proposol to hove non-deposil toking
credit institutions reguloted by the Cenlrol Bonk of Kenyo, roising concerns on the
crilerio to be used in reguloling the credil instilulions. Additionolly, the proposol
will hove credit institutions increosing lending fees due to strict regulotions which
will be expensive 1o the client who ore lhe end beneficiories of lhe credii focilities.

Generol Recommendolion on lhe Act

The members proposed to hove on omendment for the non-deposil toking
institutions , where in the event thot one poys o credii focility, he/she is

outomoticolly removed from CRB.

THE PUBLIC PROCUNEMENT AND ASSET DISPOSAT (AMENDMTM) BItL,2O24

Clouse 5

Members of Momboso county supported the proposol lo hove locol fkms lorgely
benefit trom 30% of government tenders. They encouroged implementotion of
the proposol by noting the need for inclusivity ond foirness in owording the
tenders. They olso urged the governmenl io observe lhe principle of conflict of
interest, os o woy to curb corruption.

Generol -Supporl of the llills in enlirely

Members of Momboso County supported the proposols of the government lo
roise revenue through toxolion, emphosizing the need for tronsporency ond
occounlobility in ollocotion ond utilizotion of revenue roise. They sloled lhot
toxotion should be visible ond impoctful to citizens through service delivery ond
development by the government.

Generol- Rejeclion of the Bllls in entirety

Some members of Momboso county rejected the bills, citing lock of benefit from
lhe revenue collecled from toxes. They orgued thot the government burdens the
people of Kenyo with loxes, who in return foce hord economic times insteod of
the vice verso. They emphosized on the need of proper utilizotion of public
resources by the governmenl ond effeclive occountobility.

Generol Recommendolions

Members of Momboso county urged Porliomenl to promote ond enhonce
effective public porticipotion through conduciing civil educotion on the
proposed bills so os to help creole oworeness.
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The members olso urged the government to consider speciol groups of people
living with disqbilities especiolly in lhe educotion seclor. They noted thot PWDs
should be exempted from polng school fees in public educolion institulions so
os to ensure inclusivity ond . Addilionolly. the equipment used by lhe people
living with disobilities should olso be exempled from excise duty to moke them
eosily occessible by the speciol group.



TAITA TAVETA COUNTY- MWATATE CDF HAIT

PUBTIC FINANCE MANAGEMENT (AMENDMEND (NO.3) BILL,2024

The members of lhe public supported the tronsfer of funclions between lhe
nolionol government ond the county government by noting the need to hove
county governments synchronize their county revenue collection systems. This

would ensure smooth collection of toxes os well os ollocotion of resources.

All members of Toito Tovelo couniy roised concerns of the consistent deloy in
disbursement of funds to the counly governmenl. They expressed iheir feor of
deloyed service delivery due to lock of funds. Citizens ore not oble occess
medicotion from hospitols , fomilies ore nol oble to coter for their needs becouse
of deloyed solories ond the economy is equolly deterioroting due to lock of
development.

PUBTIC FINANCE MANAGEMENT (AMENDMEND (NO.4) BILL,2O24

The members were ogoinst the proposol, by expressing iheir dissotisfoction ond
lock of trust in the government. They cited poor performonce of the government
highlighting the inobility lo deliver services. despite them poying toxes to roise
revenue ond through borrowing. They olso stoted thot the burden of toxotion
should be occomponied visible resulis of development, service delivery,
tronsporency ond occountobility.

Furlher, members of Toito Toveto pointed out thot toxpoyers ore servicing loons
thot were borrowed by the government ond did not benefit Kenyons. They urged
the government to odhere to Chopter 6 of the Constitution of Kenyo.2010 on
'Leodership ond lntegrily', which outlines thc ethicol code of conduct for stote
officers ond public entilies.

IAX PROCEDURES (AMENDMEND BItI..2O24

Clouse 3

The members supporled the proposol on the extension of the lox omnesty
progrom till 3oth June, 2025. The relief from penollies is o relieve for Kenyons
becouse the rote ot which penollies ore cloimed by KRA disodvontoges
toxpoyers compored to the rote ol which toxpoyers request for refunds on
overpoymenl of toxes.



Clouse 6

The Members of Toito Toveto county supported the proposol 1o hove o simplified
treotment of overpoid toxes noting thot it will help in offsetting other toxes insteod
of going through the process s of cloiming for o refund. They olso proposed
meosures to hove overpoid toxes refunded wilh on interest chorge.

Clouse 24

The proposol to exlend the deodline for poyment of excise duty by monufocturers
of olcoholic beveroges from 24hrs to sih doy of the following doy received mixed
reoctions from members of Toito Toveto counly. Some supported the proposol
stoling thot ii would leod to eosy coshflow monogement by the monufocturers
ond olso proper plonning. On the other hond, some members orgued thot
despite the proposol being o sin tox thol will roise revenue for the country, it
strongly odvocotes for olcoholism ond oddiction, which is o vice in ihe Africon
society.

TAX TAWS (AMENDMENI ) BItt.2O24

Clouse 8&9

Most members of Toito Toveto counly supporled the proposol to hove pensions
exempted from lox. They sloted thot il would increose the disposol income of
retirees which will moke them live on offordoble comfortoble life.

The proposol on lhe tox{ree retirement benefits be omended io o threshold of
KES.500,000.

Clouse 5

The proposol to inlroduce the Significont Economic Presence Tox for
mullinotionols wos rejected for il would discouroge investors ond olso offecl
Kenyons negotively. Multinotionols contribute 1o lhe growth of the economy by
creoting employment ond promoling industriolizotion. The members noted the
foct the government hos to roise money through this proposol, bul orgued thot
some regulotions in the country discouroge Kenyons from investing locolly. For
instonce, the cosls of business registrotion ond getiing business permiis in Kenyo
ore very expensive both in terms of money ond time.

ln oddition, imposing the new tox would shift the burden to the consumers who
ore Kenyons. The products ond services from mulli-nolionols hove been proved
over lime to be of good quolity ond stondords ore offordoble. The proposolwould
most likely impose the lox burden lo Kenyons who ore olreody loxpoyers, ihrough
increosed costs of goods ond services.

Lostly, Kenyons working for multinotionol componies ocquire different knowledge
ond skills which loter help them in life. lntroducing this lox ond would prohibil
innovotion ond induslriolizotion.



t

Clouse 6 (l2c)
The proposol to hove multinotionol Corporotions poy o minimum top tox wos
supported with on omendment to hove o specified role or omount known os
minimum top up tox which multinotionols will be expected to remit if the rotio of
iox poid on their consolidoted eornings is less thon l5%. This will help ovoid
colculotions of tox bosed on ossumptions ond will olso prevenl lhe problem of
non-disclosure.

Clouse l3
Members of the public were ogoinst the proposol to introduce withhold loxotion
on digitol plotform eornings. They orgued thoi users of digitol plotforms ore
cotegorized os smoll-scole businesses who provide goods ond services with smoll
eornings thus subjecting them to lox burdens will be unfoir to them. Additionolly,
some members were interesled in the criterio to be used in identifying the digitol
plotforms to be sub.iecled to tox.

Additionolly, some members orgued thot the proposol would be deemed double
toxotion. They stoled thot lroding on digitol plolforms entoil s severol chorges
lhot ore incuned when purchosing goods ond offering services online. The
chorges include mobile tronsfer tronsoction costs ond olso the prices of producis
being purchosed, of which VAT is olwoys inclusive.

Clouse 20 (V)

The proposol io exempt qbsorbent product moteriols from VAT wos impressively
supported with ciiizens of Toito Toveto county. This would lower the prices of
products like diopers ond sonilory lowels moking them offordoble to fomilies ond
women respeclively.

Clouse 2l (o)

The members of Toito Tovelo county supporled the proposol lo hove ogriculturol
inputs exempted from VAT. This would encouroge forming in lhe country, which
will leod to on increose in production. Further, lhe members noted the need to
olso hove imported form equipment exempted from toxes so os to reduce on the
cosl of equipmeni.
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BUSINESS IAWS (AMENDMENDBITL, 2024

Clouse 4,5,6,7,8,9,10,1 1 &12

The proposol to hove non-deposit loking instilutions reguloted by CBK wos
strongly supported wilh proposed further omendmenls. They proposed to hove
Cenlrol Bonk of Kenyo regulole lhe interest rotes chorged on loons by lending by
credit institutions. This will protect Kenyons from finonciol exploitolion by these
institulions ond will ensure stondordizolion of credil focilities.

Scrop melols

The members of Toilo Tovelo strongly supported the proposol io hove the scrop
metol council reslructured for better governonce ond inclusivity. They proposed
to hove slrict regulolions governing ogoinst vondolism of properly to gel scrop
melols in the region. Other members proposed lo hove the Scrop Metol Council
ond other irrelevonl officesscropped off ond not restructured, orguing thot il will
help cut down on recurrenl expenditure.

PUBTIC PROCURE ENT AND ASSET DISPOSAT (AMEN MENn Bttt. 2024

The proposol to hove locol firms gel 30% of government tenders wos supporled
This will promoie industriolizoiion ond olso creote employmeni locolly.

Generol supporl of oll bllls in enlirely

Mosl members of of Toito Toveto county supported lhe proposes bills by ogreeing
with the governments proposol to roise revenue. However, ihey insisted on the
prudent ollocolion ond utilizotion of public resources.

Generol Observotions

The members stoted thot the government is overtoxing Kenyons extensively yet
they connot coler for their own bosic needs. They noted the continuos high cost
of living which is coused by high costs of fuel. They urged the government io
revive the oil refinery which wos o relioble source of employmenl ond income, os
well cheop ond offordoble fuel in the country.
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The members olso urged lhe government to offer services to the senior cilizens
free of chorge .For instonce, registrotion for SHA should be declored free for
retired Kenyons who ore being exempted to poy toxes on their pension

The members proposed to hove on omendmenl of the Eosl Africon Communily
Act, lo hove no toxes imposed on products leoving the county os exports so os
to encouroge heolthy competilion ond promole locol monufocluring. ll olso
creotes o bolonced morkeling ground for locol business os well os foreign
businesses within the region.



PUBLIC PARTICIPATION SIAYA COUNTY

THE PUBLIC PROCUREMENT AND ASSET DISPOSAL (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO 48 OF 2024) SPONSORED BY THE HON. KIMANI
KURIA, MP

The residents of Siaya county made submissions in support of the Bill stating that the Bill
introduces positive reforms aimed at fostering economic growth, enhancing accountability and
promoting local pa(icipation. They highlighted as follows;

i. Clause 3
That by ensuring foreign procurement contracts align with Kenyan laws, it will safeguard national
interests, prioritize local suppliers and ensure that projects meet the economic and social
objectives. They further stated cases of underpayment of workers and suppliers by foreign
contractors stating that the proposal will ensure equitable terms and conditions in contracts to
prevent exploitation from foreign contractors.

ii. Clause 4
That the monitoring and evaluating of knowledge and skills programmes will help build local
expertise, reducing dependency on foreign contactors. They further stated that the requirement for
annual public repo(s will hold entities accountable to fulfil their obligations and ensure the public
and stakeholders can monitor progress, fostering trust in the procurement process.

iii. Clause 6
That prioritizing locally manufactured goods and services safeguards the interests of local
manufactures. This prevents the market from being dominated by extemal suppliers, fostering
regional economic stability. They also stated that prioritizing county-based products aligns with
the constitutional principles ofdevolution by enhancing local pa(icipation in public procurement.

iv. Clause ll(a)
That the proposal to reserves tenders below Kshs. lbillion for Kenyan firms is a protective measure
from competing with foreign companies. They fu(her noted that for tenders exceeding the
threshold, the emphasizes that a foreign firms must enter joint ventures with [oca[ companies,
allocating at least 3070 of the procurement value to the local company ensures equitable sharing
of economic benellts and fosters sustainable development.

v. Clause 26
That the proposal will ensure that contractors delivering substandard goods and services face
severe penalties. This will ensure quality outcomes in public projects.

THE TAX LAWS (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 47 OF 2024)
SPONSORED BY THE LEADER OF THE MAJORITY PARTY, HON. KIMANI
ICHUNG'WAH, EGH, MP

The residents of Siaya county made submissions in support of the Bill stating that the proposals
contained in the Bill seek to widen the tax base, enhance revenue collection, support economic
development and improve faimess. They highlighted as follows;

i. Clausel5(ii)(B)(iii)(n)



The proposed introduction of withholding tax on the supply ofgoods to public entities is aimed at
ensuring tax compliance by suppliers as it will provide visibility of the tax on the income eamed.

ii. Clause20(a)(i)(ii)(iii)

The proposed amendment is aimed at ensuring fair taxation stating that the aviation sector only
affects a select group ofpeople.

iii. Clause 20(a)(x)

The proposed tax exemption will boost the local manulacturing industry for agricultural control
products and fe(ilizers, directly reduce the financial burden on farmers. The exemptions will
promote incentivize investment in modem farming techniques. They further stated that this
measure will also ensure food security and equitable economic growth.

iv. Clause25(a)(i)(CXDXEXF)

They proposed an increase of the proposed excise duty rate on cigarettes with filters, without
filters, products containing nicotine or nicotine substitutes and liquid nicotine used in electronic
cigarettes. They stated that higher prices for cigarettes may serve as an effective public health
measure to curb addiction, to improve health outcomes. This will also be a source of revenue for
the govemment.

v. Clause 25(a)(i)(J)

The residents were of the opinion that proposed exercise duty rate on wines and alcoholic
beverages based on alcohol content be increased, stating that, heightening taxes on alcoholic
products will discourage excessive consumption, promoting healthy lifestyles.

Further, the residents ol Siaya county while in support of clause 9, stated that the proposal shall
further enhance benefits as highlighted in the Bill. However, they were ol the opinion that, the
Pensions Act be amended to revise the minimum pension amount granted to an officer under the
Act that has been in place for more than a decade to respond to the high inflation rates.

The residents ofSiaya county while rejecting some provisions the Bill seeks to amend, highlighted
as follows;

i. Clause l5(ii)(B)(iii)(o) be deleted as the digital marketplace offers various opportunities
to the unemployed especially the youth. They stated that digital marketplace are often taxed
at the source with the platform responsible for collecting the remitting taxes.

ii. Clause 22 be deleted as introducing excise duty on digital services provided in Kenya by
non-resident businesses through digital platforms will result to the businesses adjusting
their pricing, therefore potentially passing the additional costs onto Kenyan consumers.

iii. Clause 26 be deleted since increasing the railway development levy from l.syo to 2.5yo
will result in an increase in the cost of imports and potentially increase the cost of
commodities such as cars, fuel and food. The additional cost will eventually be passed onto
consumers.



THE BUSINESS LAWS (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NP. 49 OF
2024 SPONSORED BY THE LEADER OF THE MAJORITY PARTY, HON. KIMANI
ICHUNG'WAH, EGH, MP

The residents ofSiaya county made submissions in support ofthe Bill stating that the Bill seeks to
balance economic growth, by standardizing compliance requirements. They highlighted as

follows;

Clause 4

That the introduction and oversight of the buy-now-pay-later companies by the Central Bank of
Kenya will regulate how rapidly growing business is done as some ofthe products offered are not
licensed. They further outlined numerous cases of the buy-now-pay-later firms about predatory
lending.
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THE NANONAT ASSEMBtY

OFFICE OF THE CI-ERK

P,O BOX 41842{X'1U)
NAIROBI. KENYA

REF: NA/oDC/TRADE I 2024 I tso

Dear Sir/Madam

Please see below our submission in response to your invitation to provide our memoranda on the
Business Laws (Amendment) Bill 2024 (National Assembly Bill no.49 ol 2024

Resatdrnll the lnsertion of a new section 10A in Cap.496A

Recornizinc the peneral orinciole from the WTo Aereement on Technical Barrier to Trade (TBT) to
which Kenva committed followins its accession as a member of the WTO in 1995

RecoRnizing that Kenya Accredit.tion Services (KENASI is a sisnatorv of ILAC Mutual Recosnition

imDlementins the acreement, notablv throuEh the develooment of national Dolicies alitned with
AfCFTA obiectives

The followinc is submitted

Kenya is required to comply with the obligations of this aSreement, which aims to ensure that
standards, technical regulations and conformity assessment procedures do not create unnecessary
obstacles to international trade.

This agreement under the World Trade Organization promotes non-discrimination and mutual
recognition of standards and accreditations to facilitate Slobal trade. lt encourages countries to accept
accreditations issued by foreign bodies, provided they comply with anternational standards. The Kenya

Accreditation service Act (cap 496A) amplifies the same under clause 6, especially clauses 6(c), 6(d)
and 6 (i).

Upon that, the mutual recognition agreement is based on fundamental principles such as (non-
exhaustive):

Standard Harmonization
Mutual recognition of Test Results

Transparency & Traceability
Continuous improvement

Aqreement.

Recornizins that Kenva has sisned and ratified the AfcFTA aqreement is activelv involved in

Governm€nt &Trade Services
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These principles ensure that the results of accredited laboratori€s and organizations are reliable,
recoSnized worldwide, and facilitate international trade by reducing technical barriers.

Kenya is actively involved in the implementation of the AfCFTA, positioning itself as one of the
promoters of the agreement and its success. The standard harmonization of standards can only be
effective when coupled with mutual recoSnition agreements (MRA5), which are key mechanisms in
this process, facilitating the circulation of goods and services.

Finally, the enforcement of this amendment within the business law would be a step backwards on
the various agreements signed by the country.

It could undermine the confidence of regional and international partners and damage the country's
competitiveness without adding any value.

Reea rdi the lnlertion of a new spction 12A in Cao.496A

Recosnizing that Accreditat ion schan).s are desisned to ensure that conformitv assessment activities
are carried out with comoetence, inl
and svstems.

rtiali and con s servtces

The following is submifted:

Providing transparent fees, and accreditation bodies ensure predictability for applicants while
maintaining fairness and recovering the costs of their services which is key and understood by all
panies for body sustainability.

Most accreditation bodies follow standard models such as

Fixed fees for specific services (e.g. initial assessment, surveillance audits, scope
extension).
Flat annual fees for maintenance of accreditation.
Fees based on audit duration or service complexity.

These models are designed to cover the accreditation body's administrative and operational costs,
while avoiding conflicts of interest.

The model of accreditation fees based on a percentage of revenues generated for the provision of
conformity assessment services is uncommon. Furthermore, lnternational standards for accreditation
bodies, such as l5O/lEC 17011 (which toverns accreditation bodies), insist on:

Financial and operational independence: Fees must be transparent, justifiable and not
linked to the commercial activity of accredited entities.
AvoidinS conflicts of interest: Fees based on a percentage of revenues could be perceived
as a financial incentive and compromise impartiality.
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Fln.lly, this amrndment in the busin.ss law go€s aSainst the recommcndauons of lnt mational
standards and could ralse ethlcal and transparency lssucs. We are therefore askint letlslators to stlck
to the findard fee structure.

It is also our view that th€ lntroduction of such accrcdltatlon lryy aSalnst the value of each seMce
offered uould contribute to additlonal costs ln an already challenglng business environment.

Thank you

YouR F.tthtully,

Doutlas tly.]Ilorl
REGIOI{AL MAT'IAGER - GNs EA

intertek

Golrnlana lfaadas.nilcaa
iftfif.d of,L.
Hou!.. oa VaBU.rd, 4a {loo.,
Crirulro ie4 W.sthndt
l{.l.obl

lntrrr.t
H.Lohl
P.O 8ox 596
ffi21
Xanya

\d +2!A 20 tA9132Bl5
T.l +2c{ m t153274/t
Ll +2S4 7149oir97
Fu .29 m ira492U
inio.n.lrobi.rBainEn l.com
hr*.cai

lnbd* mmrdord LhLd
il$t r.d 8. Ara.dr ln lcnya. C.rtfk t ofco.iptanc. 1{p, F.7l2OOl



MIMSTRY OF II{VESTMENTS, TRADE AND INDUSTRY
STATE DEPARTMENT FOR II'WESTMENT PROMOTION

REPT,BUC OF IGNYA Do'
-v
29 lxlzt

Tclcphonc: O2O-273t531-9
DL-O20-44079r7
E-mail: p@invcstmentpromotion. go. kc

psforinvcstmen@gmail. com
Website: www.invcatmentpromotion. go.ke
When rcplytng pleasc quote:

REFTMITI/SDIP/PARL. voL. 2(l tf

The Offlce of the Clerk,
The Notionol Assembly,
P.O. Box 41842-00i00,
Noirobi

The proposol seeks lo omend t
Reseq
porog

Social Security House BLK A'12'h Floor
Bishop Road, Capitol Hill

P.O Box 3OO57-00100 GpO
NAIROBI KETYA

28tt' November,20.24

,,AFut9# i/\gn

Pw rJ*l r( }.Lr
_\J>--

t

INVITATION TO SUBMIT MEMORANDA ON BUSINESS TAWS (AMENDMENT), BITI., 2024
(NATIONAI ASSEMBIY BttL NO.49 ot 2024)

Your letter Ref NA/DDCfiRAOE/2024/151 refers.

The Deportmeniol commiitee on Trode, rndustry, ond cooperotives invited
stokeholders 1o submit writlen memorondo on the proposed omendment to the
Kenyo lndustriol Reseorch ond Development lnstitute Act (cop sl l ) to public
heorings on wednesdoy,2Tn of November 2024 ot lhe Bunge Towers, 3ra Floor,
Room l8l19. The Minislry of lnveslmenl Trode ond lnduslry (MlTl), Kenyo lndustrlol
Property lnstitule ond Kenyo lnduslriol Reseorch ond Developmenl lnslllule
oppeored before the commiltee.

The BUslNEss tAws (AMENDMENT), Bttt, 2024 (NAT|oNAI AssEMBty BlLt No.49 of
2024) sponsored by the Leoder of the Mojority poriy seeks to omend section 5 of
the Kenyo lnduslriol Reseorch ond Development rnsiiiule Act (cop 5l I) to
provide for furlher functions of the lnslituie lo include buying, selling, or toiingpotent rights in inventions ond undertoking morketing reseorch, ond
technologicol ond innovotive products.
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he provisions of Seclion 6(2) of the Kenyo lndustriol
lnstitule Acl by inserting the following new
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(ha) "orronge with ony person or entity to buy, selt or toke potent
nghis in on invention, subjecl to lhe lerms opproved by the Boord for
lhe purposes of the commerciot exptoitotion of ony invention which
the lnstitute deems imporlont f or or incidenlol to the ochievement of
ifs objecls ond perf ormonce of ifs funclions...,,

Below pleose find the joint memorondum submiiled by the teom representing the
Ministry. KlPl ond KIRD| on the proposed omendment os odvised by lhe
Deporlmentol Committee on lrode, lnduslry. ond Cooperotives.

s/No

Submiited for your considerolion.

1

I

Potricio Aruwo
Director.
Stote Deportment for
lnvestment Promoiion, SDIP

Slephen Ng'eno
Deputy Monoging
Director,
KIPI

Michoel Cheloti
Kenyo lnduslriol
Developmenl Reseorch
lnslitute, KIRDI

SECTION ISSUE PROPOSED
AA,IENDMENT

JUSTIFICATION

Section 37 of
the Bil[ seeks
to amend
Section 6(2) of
the Kenya
IndustriaI
Research and
Devetopment
lnstitute Act
by insertrng
paragraph
(ha)
immediatety
after
paragraph (h)

The use of the
terms, "arrange
with any person"
may be construed to
mean anyone who is
not an industrial
property rights
hotder. Further, the
use of the terms
"buying or setting"
are ambiguous. The
use of the word
"taking" may
amount to
computsory
acquisition of rights,
which is also
provided under the
lndustriaI Property
Act.

Facilitate patents,
industriaI designs
and utitity modets
rights hotders to
commerciatty
exptoit any
invention or
innovation which
the lnstitu te deems
fit or incidentaI to
the achievement of
its objects and
performance of its
functions, subject
to the terms
approved by the
Board.

There is need to
take care of the
interests of
patents, industria I

designs and utitity
modets rights
hotders so that
their rights are not
arbitrarity
transferred
through purchase
or setling.

The provrsions on
"taking" need to
be timited so that
rights of parties
are not
computsority
acquired.



28th November 2024

THE NATIONALASSEiTBLY
OFFICE OF THE CLERK
P.O. BOX 4f842 - 00100
NAIROBI, KENYA

SGS /NA/ 01 - 24 IZO

Attention: Peter K. Chemweno
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Dear Sir,

REF: THE NATIONAL ASSEMBLY - INVITATION TO SUBMTT MEMORANDA ON BUSTNESS
LAWS (AMENDMENT) BtLL 2024 - ( NATTONAL ASSEMBLY B|LL NO. 49 OF 2024)

We confirm receipt of your letter with reference NA/DDC/TRADE 120241150, inviting SGS Kenya
Limited to submit a memoranda on Business Laws (Amendment) Bill, 2024 National Assembly
Bill No, 49 of 2024.

Find attached to this letter our memoranda on the bill for consideration. We thank you for
inviting SGS Kenya Limited to participate in this important exercise.

Yours faithfully,
FOR SGS KENYA LIMITED
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SG$
FEEDBACK TEMPLATE FORM

REQUEST FOR VTEv1/S ON THE BUSTNESS LAWS (AMENDMENT) BtLL, 2024

No Act e Stondords Aa ustirication
26 I 0.A Every foreign

conformity assessment
body that carries out any
conformit/ assessment
activity in Kenya shall be
accredited by the service

To either expunge or
amend by
adding. .. .. .shall be
accredited by rhe
service or any other
accreditation body
based on mutual
recognition
aSreement

Mutual Recognition Atreements (MRAs)
cypically allow certification and inspection
bodies accredited by one party to be
accepted by others without additional
requirements. However, if KENAS
accreditation sandards diverge from
international practices, it may create
barriers lor Kenyan-accredired
certifications to be recognized in other
countries or regions that are part of MRAs.\

CABs rhat hold both KENAS and
international accreditations will face
additional compliance requirements,
financial burdens, and operational
challenges due ro the proposed
amendments to the Ken),a Accreditation
Service Act. While having a local presence
and meeting some Kenyan accreditation
standards may offer certain advantages,

CABs will still encounter more regulatory
obstacles, higher costs, and pocential delays
in service delivery as a result of these new
provisions.

The accreditation l"ry will increase
operational expenses, and adjustments to
pricing structures and local presence
requirements will be necessary. These
changes could affect market positioning and
intensify competition

a

Pro

i__-_l



27 I 24. There is imposed a
levy to be known as the
accreditation levy which
shall be at the rate of
three percent of rhe
value of any accredited
services offered to a third
party by an accredited
conformiq/ assessment
body

The implementation of a 3% accreditation
levy will raise the cost of services for CABs
operatint in Kenya. For those of us holding
both KENAS and global accreditations, this
levy will apply to all accredited services
provided to third-party clients within
Kenya. Previously, we were offering
services at compedtive rates based on
international standards. However, this new
levy will increase our operational costs,
which we will likely need to pass on ro our
clients. As a result, the cost of certification
testinS and inspection services will rise,
making them less appealing to price-
sensitive clients, especially small and
medium-sized businesses, which in turn will
reduce marketabiliq/ of rhe products
produced by the SMEs
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Copy lo: Hon. Sollm Mvuryo, EGH

Cobinel Secretory
Minisky lnveslments, Trode ond lndustry
NAIROBI
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Business Laws (Amendment) Bill, 2024

MEMORANDUM

z6th November zoz4

ABOUT SCEA

The Shippers Council of Eastern Africa is a business membership organization whose mandate
is to advocate for an improved policy and trade environment, educate shippers on their rights
and obligations in import and export trade, interpret government regulations and
procedures, and provide a platform for sharing experiences through networking forums, and
training and awareness workshops.

SCEA was formed by five (5) founding members including the Kenya Association of
Manufacturers (KAM), Fresh Produce Exporters Association of Kenya (FPEAK), East African
Tea Trade Association (EAf-fA), East Africa (ement Produccrs Association (EACPA), Kenya

Coffee Traders Association (KCTA) and the Petroleum lnstitute of East Africa (PIEA).

SCEA is established under the laws of the Republic of Kenya with the following mandate:

o Provide a platform for cargo owners to articulate their concerns to govemment and
logistics service providers in a unified voice.

o Provide timely interventions in operational issues that face members.
. To influence development of policies, legislation, and regulatory frameworks to

support greater logistics effciency and an enabling business environment through
evidence-based research.

o Promote and disseminate best practices in transport, logistics and trade facilitation.
. Empower members by sharing industry information that will grow their businesses.

Buslness Laws (Amendment) Bill, 2024

The Bill seeks to amend Section 11 of the National Electronic Single Window System Act (CAP

485D). lt grants the Cabinet Secretary (CS) the authority to exempt specific categories of
users from paying fees prescribed under the Act.

SCEAS Posltion

The National Electronic Single Window System (NESWS) plays a critical role in facilitating
international trade by integrating documentation processes and reducing cargo clearance
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time. The proposed amendment aligns with SCEA's advocacy for policies that foster trade
facilitation, competitiveness and economic growth.

The proposal to grant the CS discretionary power is a positive step toward addressing cost-
related barriers to trade. The exemptions can enhance economic ef6ciency and
competitiveness. These we support.

ln granting the CS the discretionary powers it is very important that Supportive and
prescriptive regulations are in place to ensure the exemptlons effectively stimulate
economic growth while addresslng the needs of the business community.

The regulations so established should present clarity on the obiective, timelines and terms
and conditions and should be aimed at reducing the financial burden on the importers and
exporters and thus resulting to competitiveness of our entrepreneurs local, regionally and in
the international market.

The introductions of the various fees and charges for use of the Single window has raised
serious concerns hence the decision to grant the CS the discretional power is in the right
directions. Priority should be on exports of our Tea, fresh produce, flowers, vegetables, spices,
beef etc. Other products should be on imported raw materials, packaging materials,
equipment and machinrries. Exemptions should also include humanitarian organizations such
as the World Food Programme (WFP), Red Cross and Exporters and other stakeholders
contributing significantly to the economy, amongst Others.

Concluslon

SCEA supports the amendment to grant the Cabinet Secretary discretionary power to exempt
certain users from NESWS fees, to balance trade facilitation with revenue generation.
Regulations need to be in place to ensure the exemptions support economic growth.

For IP

I

il f Eastem Africa

Agayo mbi

Chief Executive Ofhcer

ceo@sh ip persco ur.rcilea.org
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THIRTEENTH PARLIAMENT - TTHIRD SESSION)

IN THE MATTER OF CONSIDERATION OF THE BUSINESS LAWS (AMENDMENT} BILL, 2024

Soction A- Obi6ct ofthe Bilt

The Business Laws (Amendment) Bitt (Nationat Assembty Bitt No. 49 of 2024) is a Bitt sponsored by the
Leadei ol the Majority Party which seeks to amend the Nationat Etectronic Singte Window System Act
(Cap. 485D); Bankang Act (Cap. 488); Centrat Eank of Ksnya Act (Cap. 491); Microfinance Act (Cap.
493C); Standards Act (Cap. 496); Kenya Accreditation Service Act (Cap. 496A); Scrap Metat Act (Cap.
503); Kenya lndustriat Research and Oevetopment lnstitute Act (Cap. 51 1); and Speciat Economic
Zones Act (Cap. 51 7A).

Section B-Porsonal lnformation

Nam0:
Gender:
Constit\re n

CouflD*:
ldentirication No
Licence):

(Nationat lO/Passport/Kenyan Driving

Section C-Vlows on BilL

f

<,

wamaitha Githinji

Langata
Nairobi

S/No. Clause Proposal Justitication
Detete ctsuse
and don't charge
introduce a new
(evy

This further increases the cost of doing business in Kenya
teading to making Kenya an EVEN MORE unattractive ptace to
do business. Organisations are leaving, more peopte are
becoming unemptoyed and Kenyans becoming poorer.

Partiamenl shoutd enact laws with measures to reduce
unemptoyment, increase opportunities for organisations to do
business in Kenya instead of enacting taws that are leading to
organisotions teaving and making Kenyans unemptoyed and
poor.

2 28 Don't establ.ish a

scrap metal
councit

Ctsuse is taking away the rote of the organisations such as
Kenya Bureau of Standards. lnstead of estabtishing a Councit
improve service provision at organisations such as Kenya
Bureau of Standards.

The councit adds more bureaucracy to doing business in Kenya
making it a more unattractive to do business.

The establ.ishment of this councit wi(t resuLt in more costs to
us as taxpayers when it is very ctear that there as a btoated and
unsustainabte pubtic service wage bitt.

I


