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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Finance and
National Planning on the consideration of the Public Procurement and Asset Disposal
(Amendment) Bill, 2024 (National Assembly Bills No. 48 of 2024), sponsored by the
Honourable CPA Kuria Kimani, M.P, the Chairperson of the Departmental Committee on
Finance and National Planning. The Bill was published on 15t November 2024, read a First
Time on 13" November 2024 and was committed to the Committee for consideration and
reporting to the House pursuant to Standing Order 127.

The Bill contains a raft of amendments to the Public Procurement and Asset Disposal Act,
Cap. 412C that include the following:

(a) Prioritization of locally produced products or services in the procurement and asset
disposal process: The Bill seeks to amend section 44 of the Act to task an accounting
officer to ensure that locally produced products or services are prioritized. In
addition, accounting officers shall ensure that technology, knowledge and skills
transfer plans from foreign firms are prioritized in the procurement and asset disposal
process;

(b) Preferential treatment of local firms vis-a-vis foreign firms: The Bill seeks o amend
section 53 of the Act to provide that any procurement of less than one billion shillings
shall be awarded to a local firm. It also provides that a foreign firm shall be eligible
for procurement of contracts of more than one billion shilings where the foreign firm
has entered into a joint venture procurement with a local firm for not less than 30%
of the value of the procurement;

(c) Prohibition of citizen contractors from subcontracting a foreign company: The Bill
seeks to amend section 86 of the Act to prohibit citizen contractors who become
successful tenderers from sub-contracting to foreign companies unless the
knowledge, skill, good or service is not available in the country;

(d)Increase of maximum contract amounts for citizen contractors from 500 million to 1
billion: The Bill seeks to amend section 157 of the Act to increase the maximum
amounts for citizen contactors to above one billion shillings;

(e) Sustainable promotion of local industries: The Bill proposes to amend section 157 of
the Act to prohibit subcontracting of local procurement contracts to foreign
contractors and to prioritise contractors from respective counties where the project
is fully funded by the county government unless such services are unavailable. It also
provides for the mandatory procurement of forty percent of goods and services
from local manufacturers or local service providers and grants the Cabinet
Secretary the power to prescribe the Preferential Procurement Master Roll.

In compliance with Article 118(b) of the Constitution and Standing Order 127(3), the Clerk
of the National Assembly placed an advertisement in the print media on 14th November
2024 inviting the public to submit memoranda by way of both oral and written submissions
on the Bill.
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In addition, the Clerk of the National Assembly vide letter Ref. No.NA/DDC/F&NP/2024(126)
dated 15" November 2024 invited key stakeholders to submit views on the Bill and attend

a public participation forum on Friday 22"d November and Saturday 239 November 2024,
The memoranda were to be received on or before 215t November 2024 at 5.00 pm (East .
African Time). By the close of the submission deadline, the Committee had received
twelve (12) submissions.

Additionally, the Committee on diverse dates between Monday 18th and Wednesday
20th November 2024, conducted public participation forums in six (6) counties, namely
Isiolo, Bungoma, Siaya, Mombasa, Kericho, and Taita Taveta Counties, where the
Committee received views from the members of the public.

The Committee commends the Mwananchi for the many oral submissions presented
during the public participation forums and the twelve (12) stakeholders who presented
written submissions before the Committee.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly
for the logistical and technical support accorded to it during its consideration of the Bill.
Additionally, | wish to express my appreciation to the Honourable Members of the
Committee and the Committee Secretariat who made invaluable contributions towards
the preparation and production of this report.

It is my pleasure to report that, the Committee has considered the Public Procurement and
Asset Disposal (Amendment) Bill, 2024 (National Assembly Bills No. 48 of 2024) and wishes
to report to this August House with the recommendation that, the House approves the Bill
with amendments

HON. CPA KURIA KIMANI, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING
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CHAPTER ONE
1.0PREFACE

1.1ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Finance and National Planning is one of the
twenty Departmental Committees of the National Assembly established under
Standing Order 2146 (5) whose mandate is as follows: '

(if  Toinvestigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments;

(i)  To study the program and policy objectives of Ministries and
departments and the effectiveness of theirimplementation;

(i)  To study and review all the legislation referred to it;

(iv) To study, access, and analyze the relative success of the Ministries
and departments as measured by the results obtained as
compared with their stated objectives;

(v) To investigate and inquire into all matters relating fo the assigned
Ministries and departments as they may deem necessary, and as
may be referred to them by the House;

(vi) To vet and report on all appointments where the Constitution or
any law requires the National Assembly to approve, except those
under Standing Order No. 204 (Committee on Appointments);

(vii) To examine treaties, agreements and conventions;

(vii) To make reports and recommendations to the House as often as
possible, including recommendation of proposed legislation;

(ix) To consider reports of Commissions and Independent Offices
submitted to the House pursuant to the provisions of Article 254 of
the Constitution; and ,

(x) To examine any questions raised by Members on a matter within its
mandate.
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1.2MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule of the Standing Orders, the
Committee is mandated to consider, public finance, monetary policies, public
debt, financial institutions (excluding those in securities exchange), investment
and divestiture policies, pricing policies, banking, insurance, population
revenue policies including taxation and national planning and development.

3. In executing its mandate, the Committee oversees the following government
Ministries and Departments:
i. The National Treasury;
ii. State Department for Economic Planning;
ii. Commission on Revenue Allocation; and
iv.  Office of the Controller of Budget.
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1.3 COMMITTEE MEMBERSHIP

4. The Departmental Committee on Finance and National Planning comprises of

the following Members:

Chairperson

Hon. CPA Kuria Kimani, MP
Molo Constituency

UDA Party

Vice-Chairperson
Hon. (Amb). Benjamin Langat, CBS, MP
Ainamoi Constituency

Hon. (Dr). Adan Keynan, CBS, MP
Eldas Constituency
Jubilee Party

Hon. David Mwalika Mboni, MP
Kitui Rural Constituency

Wiper Party

Hon. Joseph K. Makilap, MP
Baringo North Constituency

UDA Party

Hon. CPA Julius Rutto, MP
Kesses Constituency

UDA Party

Hon. Paul K. Biego, MP
Chesumei Constituency

UDA Party

Hon. (Dr.) John Ariko Namoit, MP
Turkana South Constituency

ODM Party

Hon. George Sunkuyia, MP
Kajiado West Constituency

UDA Party
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UDA Party

Hon. Andrew Okuome, MP
Karachuonyo Constituency

ODM Party

Hon. CPA. Joseph Oyula, MP
Butula Constituency

ODM Party

Hon. Umul Ker Kassim, MP
Mandera County

UDA Party

Hon. (Dr.) Shadrack Ithinji, MP
South Imenti Constituency .
Jubilee Party

Hon. Joseph Munyoro, MP
Kigumo Constituency

UDA Party

Hon. Mohamed S. Machele, MP
Mvita Constituency

ODM Party




1.4COMMITTEE SECRETARIAT

5. The following staff facilitated the Committee:

Mr. Benjamin Magut
Principal Clerk Assistant /Head of Secretariat

Ms. Jennifer Ndeto Mr. Salem Lorot
D/Director, Legal Services Legal Counsel |

Mr. James M. Macharia Mr. Benson Kamande
Media Relations Officer | Clerk Assistant 11l

Ms. Winfred Kambua Mr. George Ndenjeshe
Clerk Assistant i Fiscal Analyst lll

Mr. Mwangi Muchiri Ms. Nelly W.N Ondieki
Audio Officer Research Officer Il

Mr. Benson Muthuri Ms. Joyce Wachera
Serjeant-At-Arms Hansard Officer lll
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CHAPTER TWO
2.00VERVIEW OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL (AMENDMENT)
BILL, 2024 (NATIONAL ASSEMBLY BILLS NO. 48 OF 2024)

2.1BACKGROUND

6. The Public Procurement and Asset Disposal (Amendment) Bill, 2024 (National
Assembly Bills No. 48 of 2024), is sponsored by the honourable CPA Kuria Kimani,
MP, the Chairperson of the Departmental Committee on Finance and
National Planning. The Bill was published on 15t November 2024 and read a First
Time on 13" November 2024, thereafter committed to the Committee for
consideration and reporting to the House pursuant to Standing Order 127.

2.2SUMMARY OF LEGAL PROVISIONS
7. The Bill contains a raft of amendments to the Public Procurement and Asset
Disposal Act, Cap. 412C. Some of the major amendments are the following:

(a) Prioritization of locally produced products or services in the procurement
and asset disposal process: The Bill seeks to amend section 44 of the Act to
task an accounting officer to prioritise locally produced products or
services. In addition, accounting officers shall ensure that technology,
knowledge and skills tfransfer plans from foreign firms are prioritized in the
procurement and asset disposal process.

(b) Preferential treatment of local firms vis-a-vis foreign firms: The Bill seeks to
amend section 53 of the Act to provide that any procurement of less than
one billion shillings shall be awarded to a local firm. It also provides that a
foreign firm shall be eligible for procurement of contracts of more than one
billion shilings where the foreign firm has entered into a joint venture
procurement with a local firm for not less than 30% of the value of the
procurement.

(c) Prohibition of citizen contractors from subcontracting a foreign company:
The Bill seeks to amend section 86 of the Act to prohibit citizen contractors
who become successful tenderers from sub-contracting to foreign
companies unless the knowledge, skill, good or service is not available in
the country.

(d)Increase of maximum contract amounts for citizen contractors from 500
million to 1 billion: The Bill seeks to amend section 157 of the Act to increase
the maximum amounts for citizen contactors to above one billion shillings;
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(e) Sustainable promotion of local industries: The Bill proposes to amend
section 157 of the Act to prohibit subcontracting of local procurement
contracts to foreign contractors and to prioritise contractors from
respective counties where the project is fully funded by the county
government unless such services are unavailable. It also provides for the
mandatory procurement of forty percent of goods and services from local
manufacturers or local service providers and grants the Cabinet Secretary
the power to prescribe the Preferential Procurement Master Roll.

2.2.1 OVERVIEW OF THE BILL

Definitions of terms used in the Bill

8. Clause 2 of the Bill seeks to amend section 2 of the Act to provide for new
definitions, including “debarment”, “foreign firm", “foreign-funded
procurement”, “investigative agency"”, “joint venture procurement”, “local
firm", and "minor deviation”. These definitions have been used in the Bill.

Procurement law to apply to foreign procurement contracts

9. Clause 3 of the Bill seeks to amend section 4 of the Act to ensure that foreign
procurement contracts that have not been subjected to provisions of
international procurement guidelines or laws, adhere to Kenya's procurement
laws. The proposed amendment provides that the Act shall apply to foreign-
funded procurement for goods, works and services by the Government of
Kenya except where bilateral or multilateral agreements between the
Government of Kenya and any other foreign government, agency, entity or
multilateral agency provide use of foreign or international financing
procurement procedures and guidelines.

Additional function of the Authority

10.Clause 4 of the Bill seeks to amend section 9 of the Act to provide for an
additional function of the Public Procurement Regulatory Authority
(“Authority”) to monitor and evaluate technology, knowledge and skills
transfer programmes and provide annual public reports.

Additional LSK member to the Board

11.Clause 5 of the Bill seeks to amend section 10 of the Act to include a
representative from the Law Society of Kenya as a member of the Public
Procurement Regulatory Board (“Board”).
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Additional role to the County Treasury

12.Clause 6 of the Bill seeks to amend section 33 of the Act to provide for an
additional role to the County Treasury to ensure that the procurement function
shall prioritize goods and services manufactured in that respective county.

Referral of offences to investigative agencies

13.Clause 7 of the Bill seeks to amend section 35 of the Act to allow the Authority,
a public institution or any other person to refer actions that constitute offences
under the Act to an investigative agency.

Repeal of section 40 to allow the conduct of investigations

14.Clause 8 of the Bill seeks to repeal section 40 of the Act to enable investigations
to proceed despite the fact that the issues under investigation are in relation
to an issue that the Review Board is reviewing or has reviewed under the
relevant provisions of the Act. Section 40 of the Act provides as follows—

40. No investigation if the issue before Review Board

(1) No investigation shall be commenced or continued under this Part, and
no order shall be made under this Part, in relation to an issue that the Review
Board is reviewing or has reviewed under the relevant provisions of this Act.

(2) Subsection (1) ceases to apply if, after the Review Board has completed
its review, information comes to the attention of the Director-General that
was not brought before the Review Board in the course of its review.

15.The repeal of section 40 of the Act is in conformity with the proposed
amendment to section 35 of the Act contained in clause 7 of the Bill.

Local and international debarment

16.Clause ? of the Bill seeks to amend section 41 of the Act to limit the period that
a person can be debarred from public procurement to a period not
exceeding ten (10) years. It also provides that a person or a firm debarred by
an international agency recognized by Kenya shall be considered to have
been debarred in Kenya as if the debarment procedures and proceedings
were conducted in Kenya.

Prioritization of locally produced products or services in the procurement and

asset disposal process
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17.Clause 10 of the Bill seeks fo amend section 44 of the Act to task an accounting
officer to ensure that locally produced products or services are prioritized. In
addition, accounting officers shall ensure that technology, knowledge and
skills transfer plans from foreign firms are prioritized in the procurement and
asset disposal process.

Preferential treatment of local firm’s vis-a-vis foreign firms.

18.Clause 11 of the Bill seeks to amend section 53 of the Act to provide that any
procurement of less than one billion shillings shall be awarded to a local firm.
It also provides that a foreign firm shall be eligible for procurement of contracts
of more than one billion shilings where the foreign firm has entered into a joint
venture procurement with a local firm for not less than 30% of the value of the
procurement. Finally, the clause provides for two offences: one, of registering
a company on behalf of a foreigner exhibiting unfair competition and seeking
to benefit from the procurement and the second, the offence of a foreigner
who registers a company by misrepresenting himself or herself as being Kenyan
exhibiting unfair competition and seeks to benefit from procurement. In this
respect, the clause provides for the offences in the following manner:

¢ A person who registers a company on behalf of a foreigner exhibiting
unfair competition and seeks to benefit from the procurement under
this section commits an offence and shall be liable, upon conviction,
to a fine not exceeding five million shillings, or to a term of imprisonment
not exceeding three years, or to both.

e A foreigner who registers a company by misrepresenting himself or
herself as being Kenyan exhibiting unfair competition and seeks to
benefit from procurement under this section commits an offense and
shall be liable, upon conviction, to a fine not exceeding five million
shillings, or to a term of imprisonment not exceeding five years, or to
both.

Standard tender documents on local procurement of a value exceeding one
billion shillings

19.Clause 12 of the Bill seeks to amend section 70 of the Act to require procuring
entities to set out in their standard tender documents' specific goods, works
and services to be undertaken by a local firm in joint venture procurement
where a procurement is of a value exceeding one billion shillings.
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Clarification does not add new document or information

20.Clause 13 of the Bill seeks to amend section 81(2) of the Act to provide that a
clarification of a tender shall not add any new document or information.
Section 81(2) states, “A clarification shall not change the terms of the tender.”

Additional forms of due diligence by an evaluation committee

21.Clause 14 of the Bill seeks fo amend section 83 (2) of the Act to provide
additional forms of conduct of due diligence by an evaluation committee to
include visiting contractor’'s offices, inspection of plant, equipment and
completed works and confirmation of the validity of documents presented.
The current subsection only lists one form of due diligence: obtaining
confidential references from persons with whom the tenderer has had prior
engagement.

Prohibition against subcontracting to foreign companies

22.Clause 15 of the Bill seeks to amend section 86 of the Act to prohibit citizen
contractors who become successful tenderers from sub-contracting to foreign
companies unless the knowledge, skill, good or service is unavailable in the
country.

Attorney General’s advisory on foreign tenderers

23.Clause 16 of the Bill seeks to amend section 89 of the Act to obligate the
procuring entity to seek the advice of the Attorney-General on the propriety
of the funding of the foreign tenderer in a case where a foreign tenderer
participates in the competition for procurement.

Transfer of skills and technology plan to constitute tender documents

24.Clause 17 seeks to amend section 135 of the Act to include as part of the
tender documents the transfer of skills and technology plan.

Next steps in case of decline of contract

25.Clause 18 of the Bill seeks to amend section 136 of the Act to provide for the
process for issuing a letter and notification of award to the next lowest
evaluated tenderer where a successful tenderer fails to sign the contract. It
also provides for administrative review if a person is aggrieved by the decision
made after a successful tenderer declines a contract.
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Correction of inconsistencies

26.Clause 19 of the Bill seeks to amend section 139 of the Act to correct
inconsistencies in the section. It proposes subsection (4) by inserting the words
“and works" immediately after the words “for goods"” appearing in paragraph
(d), and deleting the word “professional” appearing in paragraph (e).

Prompt and timely payments to a contractor

27.Clause 20 of the Bill seeks to insert a new section 139A to provide prompt and
timely payments to a contractor upon completion of contractual obligation.

Priority to citizen contractors in sub-contracting of tenders

28.Clause 21 of the Bill seeks o amend section 149 of the Act to obligate the
Authority to ensure that priority is given to citizen contractors in the sub-
contracting of tenders. Further, where it is deemed necessary to subcontract
a tender to a foreign contractor, the accounting officer shall cause a report
to be prepared detailing reasons for the need to subcontract to a foreign
contractor; and the Authority shall ensure that a percentage of the margin
preference is applied as shall be prescribed in the Regulations.

Creation of an offence of failing to ensure that the goods, works and services are
of the right quality and quantity

29.Clause 22 of the Bill seeks to amend section 150 of the Act to provide for an
offence for an accounting officer, a head of the procurement function or his
or her appointed representative who fails to ensure that the goods, works and
services are of the right quality and quantity.

Preference to procurement of locally skilled and unskilled labour

30.Clause 23 of the Bill seeks to amend section 155 of the Act to give preference
to procurement of locally skilled and unskilled labour.

Exclusive preference to citizen contractors

31.Clause 24 of the Bill seeks to amend section 157 of the Act to provide exclusive
preference to citizen contractors. These are:
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(a)Increase of the maximum amounts for citizen contactors to above one
billion shillings

(b) A procuring entity shall have in its tender documents a mandatory
requirement as a preliminary evaluation criteria for all foreign tenderers
participating in international tenders to source at least forty percent of
their supplies from citizen contractors prior to submitting a tender

(c) A procuring entity shall procure forty per cent of all its goods and services
from a local manufacturer or local service provider

(d) A procuring entity shall, on a quarterly basis, report to the Cabinet
Secretary on its compliance with paragraph (b)

(e)The Cabinet Secretary may publish in the Gazette a Preferential
Procurement Master Roll specifying the locally manufactured goods that
shall be procured locally by every procurement entity.

Align of the Act to other court-related statutes

32.Clause 25 of the Bill seeks to amend section 175 of the Act to align the
provisions of the Act to the High Court (Organization and Administration) Act,
Cap. 8C; the Court of Appeal (Organization and Administration) Act, Cap.
9A; and the Civil Procedure Act, Cap. 21.

Offence of submitting, certifying or delivering substandard goods or works

33.Clause 26 of the Bill seeks to amend section 176 of the Act to provide for an
offence of a contractor who submits substandard quality of works, goods or
services contrary to the contract specifications, terms or conditions at the
time of inspection. It also provides for an offence of a person who certifies or
delivers substandard goods or works that are incomplete, non-existent, or
whose quality is below the specifications contained in the contract commits
an offence.

Amendment of general penalty and sanctions
34.Clause 27 of the Bill seeks to repeal and replace section 177 (providing for
general penalties and sanctions). The proposed amendments are as follows:
e General penalty for natural persons decreased from a fine not
exceeding four million shillings or to imprisonment for a term not
exceeding ten years or to both to a fine not exceeding one million
shillings, or to imprisonment for a term of not less than ten years, or to
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both; and an additional mandatory fine if, as a result of the conduct
that constituted the offence, the person received a quantifiable
benefit or any other person suffered a quantfifiable loss.

The penalty for natural persons has been decreased from 4 million
shillings to 1 million shillings; further, an additional mandatory fine has
been introduced.

e The general penalty for a corporate body has been retained at not less
than 10 million shillings, but this will be in addition to a mandatory fine
if, as a result of the conduct that constituted the offence, the person
received a quantifiable benefit or any other person suffered a
quantifiable loss.

The Bill provides that mandatory fines apply in instances where an
offence results in a benefit or loss.
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CHAPTER THREE
3.0PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1LEGAL FRAMEWORK ON PUBLIC PARTICIPATION

35. Article 118 (1)(b) of the Constitution provides that:
“Parliament shall facilitate public participation and involvement in the
legislative and other business of Parliament and its Committees."

36.The National Assembly Standing Order 127 (3) and (3A) stipulates that:

“(3) The Departmental Committee to which a Bill is committed shall
facilitate public participation on the Bill through an appropriate mechanism
including-

(a) inviting submission of memoranda;

(b) holding public hearings;

(c) consulting relevant stakeholders in a sector; and

(d) consulting experts on technical subjects.
(3A) The Departmental Committee shall take into account the views and
recommendations of the public under paragraph (3) in its report to the
House."

3.2MEMORANDA RECEIVED ON THE BILL

37.Pursuant to the aforementioned provisions of law, the Clerk of the National
Assembly placed an advertisement in the print media on 14" November 2024,
inviting the public to submit memoranda through written statements on the Bill.
Further, the Clerk of the National Assembly vide letter Ref. No.
NA/DDC/F&NP/2024(126) dated 15t November 2024 invited stakeholders to
submit views on the Bill and attend a public participation forum on 22nd
November and 239 November 2024 respectively.

38.The Committee received memoranda from the twelve (12) entities, namely
PPRA, KISM, KURA, KEPSA, Mr. David Chiqiji, Cliffe Dekker Hofmeyr - Kenya
(CDH), Ernest and Martin, Okoa Uchumi. Further, the Committee received
views from Isiolo County, Mombasa County, Kericho County, and Siaya County
residents. The memoranda are annexed to this report as Annexure 8.

Clause 2(a)
KISM

39.KISM submitted that, the proposal to include the term ‘virtual asset' is @
repetition. The currently already provides definition using the term ‘intangible’.
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Committee Observation
40.The Committee took the view that, it is important to include ‘digital asset’ in the
definition in addition to “Virtual asset” for a broader interpretation.

Clause 2(b)
KISM

41.KISM recommended amending the proposal defining—

a) the term ‘investigative agency' to include Kenya Institute of Supplies
Management as it has an investigative mandate on matters relating to
professional misconduct as provided for in section 22 of the Supplies
Practitioners Management Act, Cap 537.

b) the term ‘foreign firm’ to align it to the already existing provisions of law.

c) the term ‘local firm' to include the words ‘or any other written law and
whose operation is based in Kenya' immediately after the words
‘Companies Act’. This accommodates firms registered under legal regimes
other than the Companies Act, such as the Partnerships Act and the Limited
Liability Partnership Act.

d) the term ‘debarment’ to include third parties that may be linked to the
debarred person/firm in line with international best practice.

Committee Observation

42.The Committee adopted the proposal to include firms or legal entities
registered under other laws. This will ensure the definition includes sole
proprietorships, partnerships, etc.

Clause 2
PPRA

43.PPRA made submissions to amend the definition of “local firm" by deleting the
definition and retaining the word "local contractor” since it implies both a
person and a firm that is wholly owned and controlled by persons who are
citizens of Kenya.

Committee Observation

44 The Committee noted the stakeholder's comments. However, the Committee
resolved to retain the definition of ‘local firm’ to ensure consistency with other
proposed amendments in the bill.

Ernest and Martin

45.Ermest and Martin proposed amendments to the definition of “local firm"” by
deleting the definition and replacing it with “A local firm means a firm that is
not a foreign firm, and remains so during the continuance of the entire of any
contract made under this Act.” This is because a local firm should be a
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negation of a foreign firm to ensure that there is no overlapping in definition
with a local firm.

46.They also proposed amendments to the definition of Minor Deviation by
deletion part (a) with the words “matters of form and not substance" because
the remaining definition in part (b) is sufficient.

47.They further proposed amendments to the definition of “foreign firm" by
adding the words “or beneficial ownership” after the phrase “whose
shareholding” so that it includes ownership in foreign firms.

Committee Observation

48.The Committee noted the stakeholder's comments. However, the Committee
resolved to retain the definition of ‘local firm’ to ensure consistency with other
proposed amendments in the bill.

Clause 3
Siaya County

49.The residents of Siaya County stated that by ensuring foreign procurement
contracts align with Kenyan laws, national interest would be safeguarded,
local suppliers would be prioritized, and projects would meet economic and
social objectives. They further stated cases of underpayment of workers and
suppliers by foreign contractors stating that the proposal will ensure equitable
contract terms and conditions to prevent exploitation from foreign
contractors.

Clause 4
Siaya County

50.The residents of Siaya County noted that the monitoring and evaluation of
knowledge and skills programs would help build local expertise, reducing
dependency on foreign contractors. They further stated that the requirement
for annual public reports would hold entities accountable for fulfilling their
obligations and ensure the public and stakeholders can monitor progress,
fostering trust in the procurement process.

Clause 5
Isiolo County

51.The residents of Isiolo County noted that, most government tenders are often
awarded to foreign contractors who take the money back to their countries
of origin, leaving little benefit for the local economy. They argued that, this
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practice not only deprives local businesses of opportunities but also hinders the
growth of the domestic market.

KISM

52.KISM were of the view to amend the proposal to increase the membership of
Procurement and Supply Chain Management Professionals in the PPRA Board
from the current one to three. This is to enhance the capacity, skills, and
competencies required for the achievement of the Board's long-term goals
on matters of procurement.

Committee Observation

53.The Committee noted that the Act in Section 10(1) (f) has four (4) persons to be
appointed by the Cabinet Secretary who shall have, in addition to other
qualifications, procurement and supply chain management and therefore, the
Board is well constituted.

Mombasa County

54.The residents of Mombasa County made submissions in support of the proposal
to have local firms primarily benefit from 30% of government tenders. They
encouraged the implementation of the proposal by noting the need for
inclusivity and fairness when awarding tenders. They also urged the
government to observe the principle of conflict of interest, as a way to curb
corruption.

Clause 6
Siaya County

55.The residents of Siaya County stated that prioritizing locally manufactured
goods and services safeguards the interests of local manufacturers. This
prevents the market from being dominated by external suppliers, fostering
regional economic stability. They also stated that prioritizing county-based
products aligns with the constitutional principles of devolution by enhancing
local participation in public procurement.

Clause 8
KISM

56.KISM proposed the deletion of the clause to retain Section 40 as currently
obtained in the Act for the following reasons—

a) to prevent a vacuum in the investigation process;
b) to prevent double jeopardy by subjecting a respondent to two parallel
investigation processes; and
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c) to ensure that the Review Board and the PPRA do not expend their
energy reviewing the same information without justification.

Committee Observation

57.The Committee observed that the provision is unconstitutional as it contravenes
Articles 47 and 50 of the Constitution of Kenya, 2010, on fair administrative
action and fair hearing, respectively.

PPRA

58.PPRA was of the view that the Clause be deleted because it would affect the
order of handling complaints by the Board and the Authority. Further amend
Section 40(2) of the Act to read: “Notwithstanding, Subsection (1) the Authority
may commence investigations, audits, reviews or take any other appropriate
actions on a matter reviewed by the Review Board taking into consideration
the findings of the Review Board.

Committee Observation

59.The Committee observed that the provision is unconstitutional as it contravenes
Articles 47 and 50 of the Constitution of Kenya, 2010, on fair administrative
action and fair hearing, respectively.

Okoa Uchumi

60. Okoa Uchumi agreed with provisions of Clause 8, as it initially gave the Review
Board veto powers, which could breed opulence, graft and lack of
accountability and transparency in review processes.

Clause 9(a)
KISM

61.KISM proposed that the clause be amended to read as follows:
“A debarment under this section shall be for a period of time of not less
than three (3) years and not exceeding ten (10) years.”

62.They further proposed that the clause be amended to include a new sub-
section to read as follows:
"A suspension under this section shall be for a specified period of time of
not less than one (1) year and not exceeding three (3) years."

63.The rationale for these amendments is to ensure a balance between
deterrence while ensuring that the sanctioned supplier(s) have a chance for
rehabilitation and restitution by capping the period to no more than ten years.
Further, providing for both suspension and debarment differentiates the
sanctions for mild cases and debarment, respectively.
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64.They were also of the view to amend the proposal to provide for applicable
considerations in determining the period of suspension or debarment such as—

a) the severity of the misconduct;

b) the magnitude of the harm caused by the misconduct;

c) interference by the sanctioned party in the Board’s/relevant agency
investigation process;

d) the sanctioned party's past history of misconduct as adjudicated by the
Board, or by any multilateral development bank in cases where debarment
decisions has been made against the sanctioned party;

e) mitigating circumstances, including where the sanctioned party played
only a minor role in the misconduct, took voluntary corrective action or
cooperated in the investigation or resolution of the case, including through
settlement; and

f) any other factor that may be considered relevant by the Board to the
sanctioned party's culpability or responsibility concerning the impugned
conduct.

65.They were of the opinion that the proposal further provides for extension or
early termination mechanisms of debarment periods to allow for further
corrective action or restitution as appropriate.

Committee Observation

66.The Committee noted the stakeholder's proposal and proposed that the
debarment be provided for a period of not less than three (3) years and not
exceeding six (6) years. This, in the Committee’'s view, will be enough of a
deterrent

Clause 9(b)
KISM

67.KISM supported the proposal as it recognizes the concept of mutual
enforcement of debarment decisions by key International Finance Institutions,
signatories to the Agreement for Mutual Enforcement of Debarment Decisions
dated 9th April 2010.

Clause 9
Mr. David Chigiji

68.Mr. Chiaji was of the opinion that the clause be amended to include clear
provisions for reviewing debarments to ensure a transparent review process.
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Committee Observation

69.The Committee noted the stakeholder's proposal and proposed that the
debarment be provided for a period of not less than three (3) years and not
exceeding six (6) years to avoid ambiguity.

PPRA

70.PPRA proposed that, Clause 9 be amended by deleting the words “not
exceeding ten years” and replacing it with "not exceeding three years"
because the three years period will be sufficient and monitoring and keeping
track of the firms/directors debarred will be effective.

Committee Observation

71.The Committee noted the stakeholder's proposal and proposed that the
debarment be provided for a period of not less than three (3) years and not
exceeding six (4) years.

Okoa Uchumi

72.0koa Uchumi supported the provision of Clause 9 as this will ensure that
corrupt entities and conflicted or fraudulent individuals and organizations are
not procured.

Clause 10 and 11
Mr. David Chigji

73.Mr. Chiqji was of the opinion that, the clause be amended to introduce
monitoring mechanisms to ensure the local companies involved receive the
stipulated 30% of the project value and that they are empowered through
capacity building and technology transfer.

Committee Observation

74.The Committee noted that one of the key responsibilities of the Authority is to
monitor and enforce the provisions of the Act. Therefore, the concerns of the
stakeholder had already been catered for in the Act.

Clause 11(a)
PPRA

75.PPRA proposed that Clause 11 (a) be amended by:
a) Deleting the proposed Subsection A since it is already provided for in the
Regulations.

b) Amending the proposed Subsection 6B to read as: "A foreign firm shall be
eligible for procurement of contracts of value exceeding set threshold for
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exclusive preference where the foreign firm has entered into a joint venture
procurement with a local firm for not less than thirty percent of the value of
the procurement.”

Committee Observation

76.The Committee noted the stakeholder's views. However, the Committee
resolved to retain the provision as proposed in the bill as the provisions of a
statute supersede those in regulations.

Cliffe Dekker Hofmeyr - Kenya (CDH)

77.CDH proposed that Clause 11(a) be amended by deleting Subsection 6A and
substituting it with: “(6A) any procurement of one billion shillings or less shall be
awarded to a local firm." This is because the proposed subsection is
ambiguous and amending it will clarify on the local firms being awarded the
tenders.

Committee Observation
78.The Committee agreed with the stakeholder and proposed an amendment to
remove the ambiguity by introducing the word 'up to’ instead of ‘less than.’

Clause 11
Kericho County

79.While supporting the proposed amendment, the residents of Kericho County
noted that reserving contracts below KES 1 billion exclusively for Kenyans will
create a conducive environment for local companies to thrive and compete.
Kenyan contractors have previously competed with foreign companies to get
such contractors. They highlighted the challenges the contractors have faced
with increase of instances of corruption for one to secure a contract. They
emphasized that these amendments will ensure fair distribution of wealth by
requiring foreign firms to partner with local entities on larger contracts,
guaranteeing at least 30% local participation. The mandatory sourcing 40% of
goods and services from local manufacturers supports industrial growth and
job creation.

Siaya County

80.The residents of Siaya County supported the clause, stating that the proposal
to reserve tenders below Kshs. 1billion for Kenyan firms is a protective measure
fromm competing with foreign companies. They further noted that for tenders
exceeding the threshold, they emphasize that foreign firms must enter joint
ventures with local companies, allocating at least 30% of the procurement
value to the local company, ensuring equitable sharing of economic benefits
and fostering sustainable development.
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Okoa Uchumi

81.0koa Uchumi supported the provisions of the clause because its introduction
will aid in increasing and promoting domestic companies and procurement of
Kenyan companies.

Clause 12
PPRA

82.PPRA proposed that, Clause 12 be amended by deleting Subsection 6A and
replacing it to read as follows: “Where a procurement is of value exceeding
set threshold for exclusive preference, in addition to the requirements set out
in subsection (6), a procuring entity shall set out specific goods, works and
services to be undertaken by a local firm under joint venture procurement.”

Committee Observation

83.The Committee did not agree with the proposal and noted that the proposed
amendment in the Bill was vital as it enhanced citizen participation in public
procurement.

KURA

84.KURA made submissions proposing sub-clause (6) be amended to provide for
the rejection of bids that are abnormally low and unbalanced and/or
frontloaded bids that expose procuring entities to risks associated with
uncertainties that could result in implementation challenges and termination
of the contract.

85.They also submitted that section 70(6) might be amended to substitute the
words ‘but a person shall not be disqualified on the basis that a bidder quoted
above or below a certain percentage of engineer's estimates’ with the
following words—
"but a person shall be disqualified on the basis that a bidder quoted
below a certain percentage of engineer’s estimates.”

Clause 13
KISM

86.KISM proposed that, clause 13 of the Bill be deleted and instead retain the
current provision in section 81 to allow a supplier to provide evidence through
new documents and/or information relating to the clarification sought.
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Committee Observation

87.The Committee while noting stakeholder's comments, observed that the main
intention of the amendment in the Bill was to provide clarification and not to
change the terms of a tender.

Clause 15

Ernest and Martin

88.Ernest and Martin proposed that, Clause 14 be amended by deleting the
words "lowest evaluated"” and replacing it with “the tender evaluated to have
met the qualifying requirements set out in Section 86(1) because the
evaluation of bidders is based on Section 86(1) and not based on the lowest
evaluation only.

Committee Observation
89.The Committee noted that the provisions of subsection 1 in the Act as currently
obtained are sufficient.

Okoa Uchumi

90.Okoa Uchumi supported the clause, noting that the expansion is holistic and
opens the scope for conducting due diligence to ensure the tender has the
required experience, skills and qualifications to execute the job.

KISM

91.KISM supported the proposal as it aligns with the guiding values and principles
of public procurement and asset disposal to promote the local industry and
citizen contractors in section 3 of the Act.

KURA

92.KURA proposed amendments to the proposal to avoid bureaucracy and align
with provisions of section 134(2) of the Act with regard to clearance of
contracts above five billion by the Attorney-General.

93.They also submitted that section 86 of the Act may be amended in sub-clause
(1) to read as follows—
“Where a foreign tenderer participates in the competition for
procurement, the respective procuring entity shall obtain an advisory
from the Attorney-General on the propriety of the funding of the
foreign tenderer for procurements worth 5 billion and above.”

Clause 14(b)
PPRA

Report of the Departmental Committee on Finance and National Planning on the Consideration of The
Public Procurement and Asset Disposal (Amendment) Bill, 2024 (National Assembly Bills No. 48 of
2024)




?4.PPRA proposed amending Clause 16 (b) to confine it to the successful bidder
as part of the due diligence. Additionally, a threshold may be set in terms of
the value of the contract requiring advisory.

Committee Observation

95.The Committee while noting the stakeholder’s views was of the contrary view
that, all government entities should seek advice from the Attorney General
when dealing with foreign firms.

Cliffe Dekker Hofmeyr - Kenya (CDH)

96.CDH proposed amending Clause 16(b) by adding the words: "The Attorney
General shall provide the advisory opinion to the procuring entity within
fourteen days of receiving the written request from the procuring entity.” This
will provide the specific timelines within which the Attorney General should
provide an advisory opinion.

Committee Observation

97.The Committee noted that the timelines within which the Attorney General's
Office should provide an Advisory opinion may be provided for in the
regulations.

Clause 17
KISM

98.KISM submitted that clause 17 of the Bill be amended to insert a new
subsection immediately after subsection 6(h) as follows—
“all contracts shall include the transfer of skills and technology plans, where
applicable."

Committee Observation

99.The Committee agreed with the stakeholder. However, it noted that the
proposal refers to the contracts (foreign contracts) where there is a need to
transfer skills to the locals.

Clause 18
KISM

100. KISM made submissions to amend the proposed sub-section (1A) to replace
the words ‘the Authority’ appearing after the word ‘established’ with ‘the
Accounting Officer of the Procuring Entity’.

Committee Observation
101. The Committee was in agreement with the stakeholder’'s proposal.
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PPRA

102. PPRA proposed to amend clause 18 by deleting the word "Authority"” in
Subsection 1A and replacing it with the word “Accounting Officer”.

Committee Observation
103. The Committee was in agreement with the stakeholder’s proposal.
Clause 20
KURA

104. KURA was of the view that the proposed 139A be amended to cater for
any delays in the release of Exchequer funds and align with Regulation 150 of
the Public Procurement and Asset Disposal Regulations 2020. This will prevent
any litigation against the procuring entity where the release of funds is beyond
their control. Therefore, the proposed 139A should read as follows—

“Subject to the availability of funds a procuring entity shall make
prompt and timely payments to a confractor who satisfactorily
performs the contractual obligations as stfipulated in the
procurement confract.”

Okoa Uchumi

105. Okoa Uchumi proposed the amendment of the clause to provide that
timely and prompt payment shall mean payment within the same quarter the
invoice is paid and no later than the close of the fiscal year.

Committee Observation
106. The Committee, while agreeing with the stakeholder, was of the view that
the proposal may be provided for in the regulations.

Clause 21
PPRA

107. PPRA proposed that clause 21 be amended by deleting the word
“Authority” in Subsection 3 and replacing it with the word “Accounting
Officer"”.

Committee Observation
108. The Committee agreed with the proposal as the function highlighted was a
function by the Accounting Officer as opposed to the Authority.

Clause 22
KISM

109. KISM were of the view to reconsider the proposed offences taking into
account the extraneous factors that could hinder the accounting officer or his
or her representative from fulfilling their mandate.
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Committee Observation

110. The Committee observed that, there was a need to streamline procurement
and ensure that, accounting officers comply with the Act to avoid loss of public
funds.

Clause 24 (a)
Ernest and Martin

111.  Ernest and Martin proposed amending Clause 24(a) by deleting “7(a)" and
replacing it with “8(a)" since the threshold is provided for in “8(a)".

Committee Observation
112. The Committee agreed with the stakeholder.

Clause 24 (b)
Ernest and Martin

113. Ernest and Martin proposed amending Clause 24(b) by deleting the word
“forty” and replacing it with “thirty” and also deleting the word “citizen
contractors” and replacing it with “local firm". This is to make it consistent with
Clause 11 of the Bill.

Committee Observation

114. The Committee had a contrary opinion from the stakeholder as clause 11
of the bill relates to joint venture procurement, while the proposal in clause 24
related to sourcing supplies from citizen contractors.

Clause 24 (a)(iii)
PPRA

115. PPRA made submissions to amend Clause 24 (a) (ii) by deleting the word
“one billion shilings” and replacing it with the word “500 million shillings”
because enacting it will lead to increased prices of supplies as well as
increased costs of implementing projects as there will be no effective
competition in the tendering process as outlined in Artficle 227(1) of the
Constitution hence occasioning additional expenditure of public funds.

Committee Observation
116. The Committee had a contrary opinion on the proposal and noted that it
was important to enhance citizen participation in public procurement.
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Clause 25(q)
KISM

117. KISM were of the view to delete the clause and retain the current section
175(3) of the Act. This is because subjecting judicial review applications
relating to public procurement to the Civil Procedure Code regime will present
a challenge to procuring entities resulting in lengthier court appearances.

118. On the contrary, they submitted that the proposal be amended to compel
the High Court to apply Article 159(4) of the Constitution and Section 10(1) of
the Fair Administrative Act, Cap 7L by hearing and determining matters
without undue regard to procedural technicalifies.

119. In addition, they submitted that the proposal be amended to provide for a
simple procurement judicial review process.

120. Moreover, they proposed the deletion of the current section 175(4) and (5)
and replace with a new subsection to read as follows—

“If the High Court fails to make a decision within the prescribed
timeline under subsection (3), the decision of the Review Board shall
be final and binding to all the parties.
If the Court of Appeal fails to decide within the prescribed fimeline
under subsection (4), the decision of the High Court shall be final and
binding to all parties, provided that the High Court shall have made
the appealed decision within the prescribed timelines."

Committee Observation

121. The Committee had a contrary opinion from the stakeholder as the
provision lays out the procedure for judicial review for appeal to the High Court
and subsequently to the Court of Appeal in accordance with the Civil
Procedure Act and the Court of Appeal (Organization and Administration) Act.

Clause 25
KEPSA

122. KEPSA proposed amending the proposal to provide appellants sufficient
time to adequately prepare their case(s). The clause be amended to read as
follows—

“"Appeals from the decision of the High Court shall in 14 days be
made in accordance with the Court of Appeal (Organization and
Administration) Act.”
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Committee Observation

123. The Committee had a contrary opinion from the stakeholder as the
provision lays out the procedure for judicial review for appeal to the High Court
and subsequently to the Court of Appeal in accordance with the Civil §
Procedure Act and the Court of Appeal (Organization and Administration) Act.

Clause 25
KISM

124. KISM made submissions proposing to delete the proposal to avoid delays in
procurement matters, noting that a procuring entity cannot conclude
procurement during the judicial review of procurement proceedings, resulting
in a negative impact on business and a hampered service delivery to the
public.

Committee Observation

125. The Committee had a contrary opinion from the stakeholder as the
provision lays out the procedure for judicial review for appeal to the High Court
and subsequently to the Court of Appeal in accordance with the Civil
Procedure Act and the Court of Appeal (Organization and Administration) Act.

Clause 26
KISM

126. KISM was of the view that, there is a need to reconsider the proposal and
align it to the existing provisions of the Supplies Practitioners Management Act,
Cap 537, that provide a clear framework for handling and mitigating matters
of professional misconduct. Matters relating to professional misconduct should
be handled by KISM, while other matters may be handled by the procuring
entity's internal disciplinary processes and through administrative action.

Committee Observation

127. The Committee observed that, there was a need to streamline procurement
and ensure that accounting officers comply with the Act to avoid loss of public
funds.

Siaya County

128. The residents of Siaya County made the submission in support of the clause
stating that the amendment will ensure that contractors delivering
substandard goods and services face severe penalties. This will ensure quality
outcomes in public projects.
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Clause 27
KISM

129. KISM proposed relooking the proposal because it imposes an extremely
harsh fine. A fine should not be extreme but severe enough to promote
deterrence.

Committee Observation

130. The Committee observed that, there was a need to streamline procurement
and ensure that accounting officers comply with the Act to avoid loss of public
funds.

General

KEPSA

1. KEPSA made other proposals relating to other provisions of the Public
Procurement and Asset Disposal Act, Cap 412C as follows; -

Section 2
131. The current definition of the term ‘public money’ is ambiguous and
potentially allows donor funds to be considered as public money even when
managed by private entities, particularly if those funds are used for the public
good. Therefore, amend the definition to read as follows—
“includes monetary resources appropriated to procuring entities
through the budgetary process as well as extra-budgetary funds,
including aid, grants, and loans to the Government of Kenya which are
under the control of a public entity.”
132. Amend the definition of the term ‘accounting officer’ to include a more
inclusive definition to eliminate any ambiguity regarding who serves as the
accounting officer in all public procuring entities.

133. Amend the definition of the term ‘disposal’ to ensure that the sale, lease or
other divestiture of assets is considered disposal only in situations where the Act
prescribes a specific procedure for how such divestiture should take place.
The definition should be amended to read as follows—

“means the divestiture of unserviceable, obsolescent, obsolete or
surplus public assets, including intellectual and proprietary rights and
goodwill and other rights of a procuring entity by any means
including sale, rental, lease, franchise, auction or any combination
however classified.”

Section 30

134. Amend the section to include an additional qualification for members,
requiring training and/or experience in public finance or procurement, in
addition to their existing fields of expertise. This is to ensure members are well
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equipped to handle complex procurement issues thereby resulting in more
accurate and efficient decision-making and the creation of a more robust
and competent oversight body.

Section 35

135. Amend the section to require the Authority to adopt a specific timeframe
of 21 to 30 days for conducting and completing investigations. This is to prevent
investigations from hindering time-sensitive procurement processes.

Section 41(1)
136. Amend the section to limit debarment to persons convicted of an offence
under the Act to ensure fairness and objectivity.

Section 171
137. Amend the section to include a requirement for publication of decisions
made upon completion of reviews by the Review Board.

New Provision

138. Amend the Act to create a specific category for innovative procurements
allowing for more flexible tendering procedures such as competitive
negotiations or direct procurement when procuring cutting-edge
technologies or solutions.

Committee Observation

139. The Committee noted with appreciation the submissions by the
stakeholders and noted that the National Treasury may consider the additional
proposals in a future review of the Act.
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CHAPTER FOUR
4.0 COMMITTEE OBSERVATIONS

140. The Committee having considered the Public Procurement and Asset
Disposal (Amendment) Bill, 2024 (National Assembly Bills No. 48 of 2024)
observed that-

I.  The proposed period for debarment of not more than 10 years was
too punitive and there is need to provide for lesser period but punitive
enough to be a deterrence. In view of this, the Committee is
proposing a period not less than three (3) years and not exceeding six
(6) years.

Il.  The proposal to amend the Act to provide for the threshold of one (1)
billion for local contractors is a welcome move as this will promote
local entrepreneurs

.  The Bill seeks to amend section 44 of the Act to task an accounting
officer to ensure that locally produced products or services are
prioritized. In addition, accounting officers shall ensure that
technology, knowledge and skills transfer plans from foreign firms are
prioritized in the procurement and asset disposal process;

IV. Inrelation to the preferential freatment of local firms vis-a-vis foreign
firms, the Bill seeks to amend section 53 of the Act to provide that any
procurement of less than one billion shillings shall be awarded to a
local firm. It also provides that a foreign firm shall be eligible for
procurement of contracts of more than one billion shilings where the
foreign firm has entered into a joint venture procurement with a local
firm for not less than 30% of the value of the procurement;

V. Inrespect to the prohibition of citizen contractors from subcontracting
to a foreign company, the bill seeks to amend section 86 of the Act
to prohibit citizen contractors who become successful tenderers from
sub-contracting to foreign companies unless the knowledge, skill,
good or service is not available in the country;

VI.  Finally, in relation to the proposal to increase of maximum contract
amounts for citizen contractors from 500 million to 1 billion, the Bill
seeks to amend section 157 of the Act to increase the maximum
amounts for citizen contactors to above one billion shillings;
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CHAPTER FIVE

5.0 COMMITTEE RECOMMENDATION

141. The Committee having considered the Public Procurement and Asset
Disposal (Amendment) Bill, 2024 (National Assembly Bills No. 48 of 2024)
recommends that the Hoyse approves that Bill with amendments.
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3 Ms Brnigntta Mati - Legal Counsel 1
4. Mr. Salem Lorot - Legal Counsel I
5 Ms Winfred Kambua - Clerk Assistant 111
6. Mr Bemson Kamande - Clerk Assistant IT1
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AGENDA
Consideration and adoption of the following reports.
1. Consideration and Adoption of the report on The Public Procurement and Asset
Disposal (Amendment) Bill, (National Assembly Bill No 48 of 2024)
2. Consideration and Adoption of the report on The Public Finance Management
(Amendment) Bill 2024. (Amendment No. 3.) Bill (National Assembly Bill No. 44 Of
2024)
3. Consideration and Adoption of Report on The Public Finance Management
(Amendment) Bill 2024. (Amendment No. 4) Bill (National Assembly Bill No.45 of
2024)

MIN No. NA/F & NP/2024/340: PRELIMINARIES
The meeting was called to order at 5.15 pm followed by prayer by Hon. Joseph Kamau
Munyoro, MP

MIN No. NA/F & NP/2024/341: CONFIRMATION OF PREVIOUS MINUTES
Confirmations of the minutes of the previous sittings were differed to the next sitting.

MIN No. NA/F & NP/2024/342: CONSIDERATION AND ADOPTION OF
REPORT ON THE
PUBLIC PROCUREMENT AND ASSET
DISPOSAL (AMENDMENT) BILL (NATIONAL
ASSEMBLY BILL NO 48 OF 2024)

The Committee adopted the report, which was proposed by Hon. Joseph Kamau Munyoro,
MP, and seconded by Hon. CPA. Joseph Maero Oyula, MP.

Committee Recommendations
The Committee, having reviewed The Public Procurement and Asset Disposal (Amendment)
Bill (National Assembly Bill No 48 of 2024), recommended that the House approve the report.

MIN No. NA/F & NP/2024/343: CONSIDERATION AND ADOPTION OF
REPORT ON THE
PUBLIC FINANCE MANAGEMENT
(AMENDMENT) BILL 2024.
(AMENDMENT NO. 3.) BILL (NATIONAL
ASSEMBLY BILL NO. 44 OF 2024)
The Committee adopted the report having been proposed by Hon. George Sunkuiya Risa, MP
and seconded by Hon. Paul Kibichiy Biego, MP.

Committee Recommendations

The Committee having reviewed The Public Finance Management (amendment) Bill 2024.
(amendment No. 3.) Bill (National Assembly Bill No. 44 of 2024) recommended that the House
approves the report.

MIN No. NA/F & NP/2024/845: CONSIDERATION AND ADOPTION OF
REPORT ON THE
PUBLIC FINANCE MANAGEMENT
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(AMENDMENT) BILL 2024. (AMENDMENT
NO. 4) BILL (NATIONAL ASSEMBLY BILL NO.
45 OF 2024)
The Committee adopted the report having been proposed by Hon. Joseph Makilap Kipkoros,
MP and seconded by Hon. CPA Julius Kipletting Ruto, MP

Committee Recommendations

The Committee having reviewed The Public Finance Management (amendment) Bill 2024.
(Amendment No. 4) Bill (National Assembly Bill No. 45 of 2024) recommended that the
House approves the report.

MIN No. NA/F & NP/2024/346: ADJOURNMENT
There being no otlfer business, the meeting was adjourned at 6:25 PM. The next meeting will
be held on no -

SIGNED: ...[AY LRV . . Lcccoiviiilonnc s DATE. 70 ccviiit i ibeceeomrsneadinrecreccnaes
HON. CPA. KURIA KIMANI, MP

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON FINANCE AND
NATIONAL PLANNING.
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INVITATION TO SUBMIT MEMORANDA

WHEREAS, Article 18(1) (b) of the Constitution requires Parlament to facilitate public participation and involvement in
the legislative and other business of Parliament:

mmwﬂwmadm@mmmm-uwuhnmw

nittes on Transport and Infrastructure for consideration and reporting to the House:

IT IS NOTIFIED that Sessional Paper No. 8 of 2024 on the National Aviation Policy seeks to strengthen Kenya's
position in the global aviation industry. Specifically, the Policy seeks to—
FZI] Mdhmm—mmbmum
ctor to Kenya's P
(3) enhance Kenya's ivi d Ily by ensure safe, secure and competitive aceess:
(4)  maintain aviation safety through robust, effective and efficient regulation;
() mmdmmﬂﬂlmwnmmmhmmﬂnmw
wmﬂnnluul
\provide a regulatory framework for aviation that reflects best international practice,
L develop aviation infrastructure; and
(8)  Support aviation training institutions in preparing young skilled professionals.

NOW THEREFORE. in compliance with Article 118(1)(b] of the Constitution, the Clerk of the National Assembly hereby
invites the public to submit memoranda on the Sessional Paper to the Departmental Committee on Transport &
Infrastructure.

Copies of the Sessional Paper are available at the National Assembly Table Office. Main Parliament Buildings and on
www.parliament. goke.

memoranda may be forwarded to the Clerk of the National Assembly, P.0. Box 41842-D0100, Nairobi; hand-

%wmﬂudumummummmnmm-hhu

received on or before Friday, 22 November 2024 »t 5.00 p.m.

S. NJOROGE, CBS
CLERK OF

I 14™ November 2024

“For the Weifore of Society and the just Government of the Peopile™

ARM Cement PLC (in Liguidation)

Office 5B, Ist Floor, Tower |, The Mirage, Chirome Road, Westlands

- P.0.BOX 41908 - 00100
Nairobi, Kenya
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N TO SUBMIT MEMORANDA AND NOTIFICATION OF PUBLIC HEARINGS

'WHEREAS. Articte 11B(1) (b] of the Constitution requires Parilament o facilitate public participation and involvement in the legislative
and other business of Pvt:}-ulu-l Committees and Standing Order 127(3) of the National Assembly Standing Orders requires
hmmmnmmm

AND Public Bill No. 44 of
= SRy a
m.—m' Asssmbly ll.ll were Read a First an Wednesday, 13® November, 2024,
10 the Departmental Committes on Finance and Mational hmmm--

House.

1T IS NOTIFIED that—
(1) The Public Finance M lgm Bill No. 44 of 2024) s & Bl sponsored by the
hﬁduu-mmmmumm mwmwtmnmbmmd

dwmummmmmmmuumu-mm
ﬂlmﬁamﬂﬂm

‘orapare cash flow projections based on revenue projections from from vanous sewrtes of revenue.
wn-mnhmdhmmh-mmm u-mn-nm
mwumnwu incase of a transfer of f
twa levels
The Public Finance [Amendment ) (Ne. & Assembiy Bill No. 45 of 2024) 15  Bill sponsored by the

wnf—-rum mumu-u:‘mfn:.— u-——uum*da clarfy the efective
r-.
of accnaal mw sk
- m ‘accounting mﬂl --.u:'mnﬂnlg"m W
the Hon. Kuria Kimani, m*umnn&k——--u-—d to—
(8] provide for rew definitions inchuding funded procursment”, agency”. “joint
o : '.mlﬂm'nd‘mmd!vlm_; 3

Authority to monitor and evaluate technology, knowledge and skills transfer

m.umn.wunmmmmm
mmc::.wtm-mm function of goods and services

(N to allow the Authority, a public institution or any other person to refur actions that constitute offences under the Act to an

(7] Iﬁ hmwnﬂm_ - in

m mhwm;mmummmw-ﬂmmmmwmm
agency

m Mmmﬂ-hmmhﬂmm- and
skills transter plans from foreign firms are ‘the procurement and asset

(D prescribe the threshold for procurement Mh-—ddunhﬁhﬂ.-h-—whwm
r‘mnmmudnmhmdmh procurement that falls within a prescribed -

(k) require procuring entities to set cut in their standard tender
alocal fiem in joint venture. mw a procurement is e ]
?} provide that a clarification of wmmmmmm or information;
-:mwwmﬂmuummnmmnmmmm
of plant, hl‘ﬂ'dwm
(n) prohibit citizen contractors who becoms successful tenderers from 1§ 1o unless the

0] of the Attormey-General before ng bids from a fo
inchude a transfer of siilis and technology plan as part of the tender documents;
pmﬂ;hmb—mnmmmm of award to the next lowest evaluated tenderer whers a successful
tenderer fails o sign the

(r) provide for prompt and timely toa upon of

the Authority to ensure that priority is given to citizen 3 in the sub- tenders:

provide for an offence for an officer or his o her d repr who falls to en works
and services are of the right

(u) give pretersnce to procurement of locally skifled and unskilled labour:

[v] mmmmhmuﬂnbw of local
mmhmm mmm-m»mmwnmmm

such services are

[-)Mh:hmwmumwummmmumuw“

(x) empower the Cabinet Secretary to prescribe the Preferential Procurement Master Roll

) mmmsmmunwuw[mmwm}mmnmmu

(z) provide for an offence of a contractor who substandard quality of works, goods or services and also 8 person who
certifies substandard goods or works: and

(aa) provide for mandatory fines for instances whare an offence resuits in a benefit or loss.

NOW THEREFORE, nmmmnmmmmm-ﬂwww;mmahww
hereby invites the public and

Wirtten Memoranda should indicate the name of the person or subemitting . ther contact details and the Bill that the
submission relates to and should be sddressed 1o the Clerk of the National P.0. Box 41842-00100, Mairobl; hand-
deirvered to the Office of the Clerk, First Floor, Main Parlisment Buildings. Nairobi or smailed 10 Snsncscommittesnaiaaisment.
guea 10 be received an or betore Friday 22 November 2024 st 5.00 p.m.

A Public Views Tempiate providing guidance on the form of submission to be rece ved is svinlabie on hisp/paiisseat go ks

IT IS FURTHER NOTIFIED that the Departmental Committes on Finance and National shail hold Public hearings on the Bills on
Friday 22~ November, 2024 and Saturday, 23 November, 2024 31 he Mini Chamber, 1 , Caunty Hall, Purfiamant Buildings
from 10.00am to 5.00pm.

The Committes shall discuss the cortants of the Bills and thew \mphcations during the hearings Members of the public are mvited to
attend and share their views on the Bills during the sessions.

Copees of the Bills are available at the National Assembly Tabie Office o jese (e e ha The cationa
e e

5. WIOROGE, CBS
14* November

“for the Weitare of Society end the just Government of the Peaple”




NOTIFICATION OF APPROVAL HEARINGS AND INVITATION TO

SUBMIT MEMORANDA

MmeMmmmimdhmwmw

WHEREAS, in accordance with
Authority Act [Cap. 88); H.E. the Pr P with the approval of the National Assembly. 1ppoint
m-‘ Iustice [CAJ), Salaries and Remuneration Commission

[SRC).
[NG{CL mmmdmwm-uwwumt

mmmmuu—mmui the President, the Hon, Speaker of the National Assembly vide 8
W 1 2024 conveysd the Messages o the House and referred the names and
d Legal Affairs, Labour, Social Protaction and

and th q Cor

:umemntuu!m i 10 the Dep
i b g o

Security for porting

rmwrlrbmmmmwmabmm{ﬂmdhmmm.mdo—m
¥ al) Act (Cap. 7F), the _—-ﬁmmm Approval Hearings
on Friday, 22 Novembar, 2024 at P schedule below—

[\hmrqjﬂ’ml

DEPARTMEN TAL COMMITTEE ON LABOUR
ENTITY: SALARIS AND REMUNIRATION COMMISSION
POSITION VENUE
Committes Room 9, 1 Floor, Main
{Parliament Buildings

SOCIAL PROTECTION
ENTITY. NATIOMAL GEMDER AMD EQUALITY COMMISSION
POSITION TIME VENUE
8:30am Rpee—
G-45am
DEPARTMENTAL COMMITTER ON ADMINISTRATION AND INTERMAL SECURTTY
ENTITY: BOARD OF THE INDEPENDENT POLICING OVERSIGHT AUTHORITY
TimE VENUE
8:30am | Mini Chamber. ™ Floor, County Hall.
9:30am___|Parliamant Buildings

Iﬂ(Clp 7F) provides that “any person may

AND WHEREAS, section 6(9) of the Public Appo! { Apy
mhﬂ-w_--dwmmmu&pﬂ
of o condidate to hold i

IN COMPLIANCE with Article 118{1)[b) of the Constitution and saction 5(9) of the Public Appointments (Parliamentary Approval)
Act [Cap. 7F), the Clark of the National Assembly hersby invites members of the public to submit any representations they
may have by way of written statements on oath (affidavita) with 3 ility of the
candidates for appointment to the offices they have been nominated to

The rmemaranda may be forwarded 10 the Cleri of the National Assembly, P.0. Box 41842-00100, Nairobi; hand-defwered to the
Mairobi; or smailed £0.kg 10 be racerved on or batore Thursday,

IT IS FURTHER NOTIFIED THAT the nominees are reguired to—

() Appear for the approval hearings with the original identity cards. scademic and professional certificates and other relevant
testimoniats. and
(2) Obtain letters/certificates of compliance from the following institutions—
(a)  Ethics and Anti-Corruption Commission;
(b))  Kenya Revenue Authority.
(c)  Higher Education Loans Soard
() Owectorsts of Ciminal investigations: and
(e) Office of the Registrar of Politicel Parties

5. NJOROGE, CBS
CLERK OF THE NATIONAL ASSEMBLY

Thursdoy. 14™ Novermber 2024

*“For the Welfare of Society and the just Government of the People™

UBMIT MEMORANDA AND NOTIFICATION OF PUBLIC HEARI

. Elﬁ%ﬁu&uﬂ-ﬂmm—mﬂkﬁwmmmwn,

“d h

thereafter committed Yo np-n g for reporting
Housa.
tﬂnu e ent] (No. 3) Bill [National Assembly BIll No. 44 of 2024] 15 umw-
8
u-mb mM—-mmmmic"

mmmmnmmm-ﬁmwdum
I'h from previous sources as contained in the approved budgets
of the transterring level of governmant and that the cost of the transtferred functions shail be based on the costing framework

Mhll”h transfer agreement between the two levels of government shafll include 2 provision on
mmﬁmﬂnd-uunum Furthar, MINWHMWMMM!D
from various sources of revenus.

mu—lﬂnﬂhhhmdmmdlc-nnmm the sccounting officer in the
g by thy and financial repart in case of a transter of function between the.
1w levels of
(2] The Public (Amandment) (No. 4) A--hlllu!dw is 2 Bill sponsored by
Laader of the mmmummnr Management Act (Cap. 4124) to mmm
datesof the debt requiremant for the Cabinet reasury d provid
of nag by the Standards Board.
(3] ThePublic Procurement and Asset m—lm-uad s a Bill sponsored by
the| Kuria Kimani, MP which seeks to amend the Public Procurement and Asset Disposal to—
{a) orevide for new definitions " forergn firm”, “foreign funded agency”. “jaint
“local firm", and “minor [
errsure that procurement that have not been subjected deli
lavwes. adhere to '3 procutement laws:
(e} mandate the Procurement Regulatory Authority to monitor and evaluate technology, knowledge and skills transfer
and pr
{ m.mmwmwdw-.mammmmmra—n
mummummnw function of goods and
m mmmm.mmumummmwmmmmmmmmmwm
() enable nmwmmhmmmmmwnnmnmmmmm
Board s or has reviewsd under the relevant provisions of the Act;
(h) fimit the peri 4 person can be debarred from public and approve any donwe by an |
n-rl:vw Kenya: apth
m Mmmﬁhmmmm of services are and dge and
skills transfer plans from foreign firms are prioritized in the procurement and asset disposal process:

m ma—wummmnmmummum-mummm
ragisters a firm on behalf of & foreignar for purposes of b that falls

m) mmmmummmmmmmm by
:ktdhnhﬂ!m avalue g shillings:

m mum-mmmm-mmmmm

mmwmdm:dﬂ Manmmemmm‘M

((n) prohibt citizen contractors who becomne shul fm-n b g to forsign unless the
knowledge. skill, good or service s nat avadlable in the

include a transter of sidlls and techaoiogy plan as part of the tender
natification

|% wmnpwmmmu-mmmm-ﬂwlm-«mdUnzmmm-wWw
of Bward 1o the next lowsst evaluated tenderer whers 3 successhul

() provide for prompt ta 4PN COMp of ial abiga
g} dnﬂ-mmbmwpmuwmu in the sub- f
) provide

tanders.
afficer of his or her wha faits to ensure that the goods, works
wmmnﬁmmtumwwmy
u) give preterence to procurement of locally skilled and unskilled labour:

) increase the maximum amounts for citizen contactors. to prohibit subcontracting of local procurement contracts to formgn
and to prioritise from respective counties whare a project is fully funded by the county governmant
uniess such services are unavallable

[w) provides for the mandatory procurement af forty parcent of goods and services from local manufacturers of local service
providers:

(x) empowar the Cabinet Secretary to prascribe the Preferential Procurement Master Roll:

1] ummmmmmmnum-z:omnfwrnmnuumuuMmmmm)mwmcmmm

() orovide tor an offence of & who submits quaiity of works, goods or services and also & person who
cartifies substandard goods or works: and

((am) provide for mandatory fines for instances where an offence results in a benefit or ioss

NOW THEREFORE m:mmu-om n8(T) (b) of uo-c“tnmm-m Standing Order 127(3). the Clerk of the National Assembly
hersby imvites the public and to submit Bills to

Written Memoranda should indicate the name of the person of organization submitting it, their contact details and the Bill that the
submission relates 10 and should be addressed to the Clark of the National . P.0. Box 41842-00100, Nairobl; hand-
delivered to the Office of the Clerk First Floor Main Parfliament Buildings, Nairbi o smadlad '0 finencecommitissna@sariiament.
0.0 10 5% “#cervad on or befors Friday 22 Navember 2024 at 5.00 p.m.

A Pubiic Views Template provicing guidance on the form of to be recaived s labis
rnsmm:mmo.mmm Comnunnmecn nnd Nationai Planninj Mmuumpmmsuhm
Friday 22~ November, 2024 and Saturday, 237 2024 ot 'L'

from 10.00@m to 5.00pm.

The Committes shall discuss the contents of the Bills and their implications during the hearings. Members of the public are invited to
attend and share thei’ views on the Bills during the sessions.

Copies of the Bills are available at the National Assembly Table Office or hetpc/sw,
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Alex Kanyi<Alex.Kanyi@cdhlegal.com>

To
Clerk of the National Assembly

Cc

benjamin magut
benson kamande
winfred kilonzo
Sammy Ndolo

CAUTION:This Mail Originated from outside of the Organization. Do not click links or open
attachments unless you can confirm the sender and know the content is safe.

Dear Hon. Samuel Njoroge

We thank you and the team for inviting our firm, Cliffe Dekker Hofmeyr (Kenya) to provide comments on
the Public Finance Management (Amendment) (No.3 &4) Bill, 2024 and the Public Procurement and Asset
Disposal (Amendment), Bill, 2024.

The Bills generally provide positive changes.
We propose the below amendment to the Public Finance Management (Amendment) (No.3) Bill, 2024:

Issue Proposal Justification

Public participation We propose that a section The transfer of functions from one level of

on transfer of be added inthe proposed government to another is a critical task that affects a

functions Bill to require that public huge population therefore a matter of public interest.
participation is done We have in the past experienced a tussle when
before transfer of Nairobi County transferred its functions to the
functions from level to the National government with the governor alleging that
other. he was incapacitated.

https://www.citizen.digital/news/sonko-withdraws-

from-agreement-transferring-nairobi-county-
functions-to-nms-339866

The effects to the residents of Nairobi continued
notwithstanding.

In this regard, we propose that such transfer of
functions from one level to another be subjected to
public participation so that the public can have their
views considered before the transfer is done.

The Public Finance Management (Amendment)
(No.3) Bill, 2024 should therefore be amended to add
Clause 186 (F) stating that:

The Cabinet Secretary and the County Executive
Committee member for finance for the affected
County shall ensure that there is public participation
in the process of transferring functions from one level
of the government to the other.



We propose the below amendment to the Public Procurement and Asset Disposal (Amendment), Bill, 2024:

Issue

Ambiguity in section
11 (a) of the Bill on
where to place a
procurement that is
exactly one billion
shillings

Proposal
We propose that section 11 (a) of the
Public Procurement and Asset

Disposal (Amendment), Bill, 2024
should be amended to read as
follows:

a. By inserting the
following new
subsections
immediately  after

subsection (6)-

"(6A) any procurement of one billion
shillings or less shall be awarded to a
local firm.

Clause (6B) should remain as
currently drafted.

"6(B) A foreign firm shall be eligible
for procurement of contracts of more
than one billion shillings where the
foreign firm has entered into a joint
venture procurement with a local firm
for not less than thirty percent of the
value of the procurement."

Justification

If the clause is amended as proposed, it
will be clear that any procurement of one
billion shillings or less will be awarded to
a local firm. This will resolve a potential
problem with the current drafting of the
Bill where a procurement that is worth
exactly one billion shillings can neither
be to a local firm or a foreign firm.

Timelines for the
Attorney(AG)-
General to provide an
advisory on propriety
of the funding of a
foreign tenderer

We propose that section 16 of the Bill
be amended to provide for the
specific timelines within which the
Attorney General should provide an
advisory opinion to the procuring
entity. We propose fourteen (14)
days.

The section should be amended to
read as follows:

" 16(2) Where a foreign tenderer
participates in the competition for
procurement, the respective
procuring entity shall obtain an
advisory opinion from the Attorney-
General on the propriety of the
funding from the foreign
tenderer. The Attorney General shall
provide the advisory opinion to the
procuring entity within fourteen days
of receiving the written request from
the procuring entity.

We trust that our submissions will be considered.

The current wording of the section gives
an unlimited time to the Attorney
General to give an advisory opinion on
the propriety of the foreign tenderer.
This exposes the procuring entity and
the tenderer to abuse or unnecessary
bureaucracy. It is important to provide a
specific timeline for the Attorney
General to provide the opinion for clarity.



Kind Regards

Alex Kanyi

Partner - Tax

Kieti Law LLP

Merchant Square, 3rd Floor, Block D, Riverside Drive, Nairobi, Kenya
P.0. Box 22602-00505, Nairobi, Kenya

Tel. +254 731 086 649 / +254 710 560 114 Mobile. +254 724 498 999

Alex.Kanyi@cdhlegal.com
| https://www.cliffedekkerhofmeyr.com - kieti.htm!
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KEPSA MEMORANDUM ON THE PUBLIC PROCUREMENT AND ASSET DISPOSAL (AMENDMENT) BILL, 2024 AND
PROPOSALS ON POSSIBLE AREAS FOR AMENDMENTS TO THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT, 2015

About KEPSA

The Kenya Private Sector Alliance (KEPSA) is the apex body for the private sector in Kenya. KEPSA brings together local and
foreign business associations, federations, chambers of commerce, professional bodies that are sectoral umbrella bodies and
individual sectoral business membership organizations, corporates, from multinationals to large and medium-sized companies,
SMEs, and start-ups from all sectors of the economy, across all parts of the country. This gives KEPSA a reach of over 2 million
businesses directly and indirectly. KEPSA also serves as the national focal point of the East Africa Business Council (EABC), the
umbrella body of businesses in East Africa. It hosts the International Chamber of Commerce (ICC) Kenya Chapter, a member of
the ICC with a reach of over 45 million businesses globally.

KEPSA coordinates businesses to speak with one voice and engage local and foreign governments, development partners, and
other stakeholders on cross-cutting policies, laws, and regulations for private sector development. It allows sectoral business
organizations to engage in sectoral issues.

Additionally, KEPSA runs projects for the private sector and the country’s socioeconomic development, such as youth and jobs
and climate change initiatives. It does this by being the focal point for all stakeholders to reach businesses in a coordinated
manner. Through the projects, KEPSA supports business development with opportunities for training and capacity building,
networking, financial linkages, mentorships and coaching, access to markets, value chain enhancement, and investment
opportunities with partners worldwide.

Its social arm, KEPSA Foundation’s, mandate is to strengthen socio-economic transformation by engaging private sector
members in social projects, ensuring its expertise and resources are utilized for impactful interventions in the community and
with stakeholders. The Foundation coordinates businesses' engagement with the government, development partners, and other
stakeholders on social issues that address the environment and vulnerable communities as well as issues of governance under
the five priority areas, namely: Fostering Governance and National Value System; Empowerment of Women, Youth, Persons with
Disabilities & Childcare; Community Climate Action and Sustainability; Community Outreach and Partnerships; and Knowledge
Institute and Think Tank.



..............

What the Amendments Seek to Achieve

The proposed amendments to the Public Procurement and Asset Disposal Act, 2015, aim to strengthen the principles of fairness,
transparency, competitiveness, and cost-effectiveness in public procurement, as outlined in Article 227 of the Constitution of
Kenya. The changes are designed to address emerging issues, align the procurement framework with global best practices, and
incorporate insights gained since the Act's implementation. The amendments focus on improving procurement management
systems for both national and county governments, enhancing transparency, and eliminating avenues for corruption, conflicts of
interest, and abuse of office. Ultimately, these reforms ensure that public procurement consistently delivers value for money
while upholding accountability and integrity across the public sector.

Following the call for submissions, we as KEPSA submit as follows:

1. Clause 26 Amend clause 26 in the Bill to read; Currently, te PPADA does not
Right to judicial review of | “Appeals from the decision of the High | provide a timeline after a High
procurement Court shall in 14 days be made in | Court determination for an
accordance with the Court of Appeal | aggrieved party to seek redress at
“Appeals from the decision of the | (Organization and Administration) Act | the Court of Appeal. Given that the

High Court shall be made in appeal must be supported by High
accordance with the Court of Court proceedings, which are not
Appeal (Organization and issued immediately, extending the
Administration) Act, 2015” appeal window to 14 days would

provide appellants with sufficient
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time to adequately prepare their
case.
ADDITIONAL PROPOSALS TO THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT, 2015 ARG
2. Section 2 Proposal to amend the definition to | Extra- budgetary funds should only
Interpretation read as follows: - be classified as public money when

The definition of “Public Money”
which states ‘includes monetary
resources appropriated to procuring
entities

through the budgetary

process, as well as extra-budgetary
funds,

including aid, grants, and loans, put
at the disposal of procuring entities
by

donors;’

‘includes monetary
appropriated to procuring entities
through the budgetary process as well as
extra-budgetary funds, including aid,
grants, and loans to the Government of
Kenya which are under the control of a

public entity’

resources

they consist of aid or loans
provided to the Government of
Kenya and specifically put at the
disposal of a public procuring
entity.

The definition is
ambiguous, as it potentially allows
donor funds to be considered
public money even when managed
by private entities, particularly if
those funds are used for the public
good or in a manner that benefits a
public entity.

Any aid, grants, and loans to
programs funded and managed by
private development partners for
the benefit of a public entity or
public initiative are not public
funds.

current




This  ambiguity  should be
addressed to:

a) ensure that only funds

directly  controlled by

public entities are classified
as public money, thereby
preventing unintended
classification of private
procurement activities; and
avoid unnecessary hurdles
in the implementation of
donor-funded programs i.e.
collaboration
between public entities and
donors.

b)

encourage

Section 2

The definition of “Accounting
Officer” which states: -

has the meaning assigned to it under
section 2 of the Public Finance
Management Act, 2012 (No. 18 of
2012);

"accounting officer” means—

Recommendation that either the Public
Procurement Asset Disposal Act
(PPADA) or the Public Finance
Management Act (PFMA) be amended
to include a more inclusive definition of
the accounting officer in a procuring
entity.

The PFMA  identifies the
accounting officer for national
government  entities,  county
government entities, the Judiciary,
and the Parliamentary Service
Commission but does not explicitly
specify the accounting officers for
other public bodies,
commissions, state corporations,
public schools and universities,

such as




(a) an accounting officer of a
national government entity
referred to in section 67;

(b) (b) an accounting officer of a
county government entity
referred to in section 148;

(c) (c) in the case of the
Judiciary, the Chief Registrar
of the Judiciary; or

(d) (d) in the case of the
Parliamentary Service
Commission, the Clerk of the
Senate;

urban areas, and public entity
pension funds.

Given the critical role of the
accounting officer at various
stages of the procurement process,
it is essential to eliminate any
ambiguity regarding who serves as
the accounting officer in all public
procuring entities.

Section 2

The definition of “Disposal” which
states ‘means the divestiture of
public assets, including intellectual
and proprietary rights and goodwill
and other rights of a procuring
entity by

any means including the sale, rental,
lease, franchise, auction, or any
combination however, classified;’

Proposal to amend the definition to
include the words “unserviceable,
obsolescent, obsolete or surplus” before
‘public assets’ to read as follows: -
“means the divestiture of unserviceable,
obsolescent, obsolete or surplus public
assets, including
proprietary rights and goodwill and
other rights of a procuring entity by any
means including sale, rental,
franchise, auction or any combination
however classified.”

intellectual and

lease,

the definition of
'disposal’ will ensure that the sale,
lease, or other divestiture of assets
is considered disposal only in
where the PPADA
prescribes a specific procedure for
how such divestiture should take
place.

Amending

situations




Section 30
Qualifications of members of the
Review Board

Proposal to include an additional
qualification for members, requiring
training and/or experience in public
finance or procurement, in addition to
their existing fields of expertise.

Ensuring that members possess
this additional training and/or
experience in public finance or
procurement means they will be
better equipped to handle complex
procurement issues, leading to
more accurate and efficient
decision-making, and ultimately
creating a more robust and
competent oversight body.

The absence of such qualifications
can hinder the Board's ability to
make timely and well-informed
decisions on procurement matters.

Section 35
Investigations

The Authority adopts a specific
timeframe  for  conducting and
completing investigations, with a
suggested timeframe of 21 to 30 days.

The Authority, under this Act, is
empowered to investigate
procurement or asset disposal
proceedings and  determine
breaches of the Act, after which the
Director General issues orders.
However, this process currently
does not have a defined timeframe.




Given the limited duration of
tender validity periods, it would be
beneficial to impose a time limit on
the investigation period, similar to
the strict time limitations applied
to disputes under the PPADA, to
prevent  investigations  from
hindering time-sensitive
procurement processes.

Section 41(1)
Debarment

The criteria for debarment under
Section 41(a) and (b) should apply only
if a person has been convicted of an
offense under the PPADA or any other
Kenyan law or any other jurisdiction

The current wording, which sets
the grounds as having “committed
an offense,” is overly subjective
and open to interpretation. It
allows for potential debarment
without the legal certainty of a
conviction.

To ensure fairness and objectivity,
debarment should be based solely
on a conviction,

Section 171
Completion of Review

Proposal to amend the section to
include a requirement for publication of
decisions made upon completion of
reviews by the Review Board.

While the Review Board currently
publishes decisions on its website,
the portal is not always up to date.
This proposed amendment will
formalize the practice.




Additionally, as a
measure, the Review Board should
consider making its database
'searchable’ to facilitate the
process of finding precedents on
decided matters, enabling users to
efficiently search the database for
relevant decisions.

practical

New Innovation Provision

We recommend the creation of a
specific category for innovative
procurements, allowing for more
flexible tendering procedures, such as
competitive negotiations (S. 131) or
direct procurement (Ss. 103-104),
when procuring cutting-edge
technologies or solutions.

Standard procurement methods
like open competitive bidding may
not be ideal for
innovative or complex solutions.

procuring

Flexible procedures will
encourage suppliers with
innovative capabilities to
participate in government
contracts without being

constrained by rigid procurement
requirements.

Thank you for your consideration and attention.

Yours Sincerely,

\ I

S S —

STiuki, EBS, MBS, HSC
gt




Mr. Samuel Njoroge

Clerk of National Assembly,

P. O. Box 41482-00100 Nairobi
23+ November 2024

Dear Sir,

RE: OKOA UCHUMI SUBMISSIONS ON THE PUBLIC FINANCE MANAGEMENT
AMENDMENT) BILLS AND THE PUBLIC PROCUREMENT AND ASSET DISPOSAL
(AMENDMENT) BILL

The Okoa Uchumi Campaign is a civil society platform working with stakeholders to redress Kenya’s public
debt crisis. The coalition seeks to push for political accountability, and bolster constitutional safeguards in
public debt management, for debt sustainability through a balanced and equitable budget.

The Institute for Public Finance and the Institute for Social Accountability as sector experts in the coalition
prepared this joint proposal for The National Assembly on the Campaign’s recommendations to be
considered in the Public Finance Management Amendment Bills and the Public Procurement and Asset
Disposal Amendment Bill 2024. The submission highlights the proposed amendment to the law, supported
by a statement on the issues to be addressed and a justfication for the proposed amendments. We available
to highlight our submissions to the Finance and National Planning Departmental Committee. We look
forward to hearing from you and engaging in this important national exercise that will shape the fiscal
landscape of Kenya.

Yours sincerely,
Diana Gichengo,
Executive Director TISA

CC Mr. Benson Kamande ;Clerk National Assembly Departmental Committee on Finance and National
Planning



INTRODUCTION

The 13th Parliament approved the Public Finance Management (Amendment) Bill 2023 on June 2023 before it was assented into law by the President in October
2023 and implementation commenced by November 2023 changing the debt ceiling from Ksh.10 trillion to a debt anchor of 35% of GDP in present value in Section
50 of PFM Act'. The amendment further introduced subsection 2C allowing the Cabinet Sccretary five years to comply with the debt anchor2. One year later, Members
of the National Assembly are taking the public to the same section and subsections not to safeguard the fiscal responsibility principles but to create room for more
borrowing by removing the 55% debt anchor that was breached before implementation. Public debt as a percentage of GDP in present value stood at 67% in
December 2022 and increased to 68.2% in December 2023 before slightly declining to 67.2% in December 2024°, While the 2024 Budget Review and Outlook Paper
(BROP) suggests sustainable debt levels, the International Monetary Fund assessment places Kenya at a high risk of default. As indicated above, setting the 55% debt
anchor and allowing more compliance period to the CS Treasury continuously debased the economy by overseeing wanton borrowing. Following a similar strategy
after one yearis not right because the focus should be on sustainability and reduction of the public debt stock by ensuring the National Government only borrows to
finance development expenditure as opposed to allocating only 46% (Ksh.350.7 billion) of the Kshs.766.4 billion borrowed in FY 2023/24 to development*. Other
indicators such as the debt-to-exports ratio in present value, Public and Publicly Guaranteed external debt-to-cxports and PPG debt service-to-revenue ratios have
all breached the set threshold to confirm how unsustainable the situation remainss.

While the Medium-Term Debt Management Strategy and BROP focus more on enhanced revenue mobilization through tax policy and administrative reforms, we
propose that the National Assembly and the Executive to fast track the roll out of an end-to-end e-procurement system to increase transparency. The President in
his State of the Nation Address revealed that it has taken the National Treasury 10 years to achieve, hence the need for parliament’s support towards realizing the
2025 Quarter one deadline. E-procurement is vital for prudent debt management because it will reflect acquired debts in principal amounts and automatically caleulate
the interest at agreed rates. Conversely, as of 30th June 2024, Pending Bills in the National Government pilled to Ksh.516.3 billion with State Corporations
commanding the largest charge at 73.6% with the highest claims being for contractors®. Another aspect highlighted in the BROP that should be of priority is the
implementation of accrual accounting for seamless cash management for all government assets and liabilities. Zero-based budgeting is another way to curb the ever-
increasing recurrent expenditure that exacerbates budgets thus contributing to more borrowing. The current austerity measures were not objective because they
primarily targeted devolution through counties, Judiciary, Parliament, and independent institutions. At the same time, the Exccutive budget still accounted for 97%

of allocations to the National Government, thus highly contributing to the Executive capture and compromise in oversight roles. Cutting down the number of

! https://kenyalaw.org/kU/fileadmin/pdfdownloads/Acts/2023/ThePublicFinanceManagement_Amendment_Act_2023.pdf

? https://www.businessdailyafrica.com/bd/economy/mps-approves-conversion-of-sh10trn-debt-ceiling-to-anchor-4280354
¥ https://www.treasury.go.ke/wp-content/uploads/2024/10/2024-Budget-Review-and-Outlook-Paper. pdf

* http://parliament.go.ke/sites/default/files/2024-02/2024%20Medium-Term%20Debt%20Management%20Strategy_1.pdf

® https://taxjusticeafrica.net/sites/default/files/publications/Hanging%200n%20a%20Precipice.pdf

® https://www.treasury.go.ke/wp-content/uploads/2024/10/2024-Budget-Review-and-Outlook-Paper. pdf



advisors under the Presidency, unconstitutional appointments and positions, merging state corporations duplicating roles is crucial in freeing up funds for enhanced
service delivery.

The identified issues confirm where the priority for prudent public debt management lies. Therefore, we are convinced that amending section 50 of the PFM Act
annually to allow reckless borrowing with a five-year compliance period to the CS Treasury cannot be a Kenyan Priority at a time when parliament and the Office of
the Auditor General are not sure of the actual debt stock contrary to Article 211 of the Constitution of Kenya, 2010. Based on the above position, TISA and IPF
submit their views as follows:

The Public Finance Management (Amendment) (No. 3) Bill, 2024

Transfer
Functions

Clause 2: Financial
Management in the

of

The Bill introduces amendments to
Section 186 of the Public Finance
Management  Act, incorporating new
provisions to streamline the financing of
functions transferred between the national
and county governments. It stipulates that
such transferred functions will continue to
be funded from the sources as outlined in
the approved budgets of the transferring
level of government. Additionally, the cost
of the transferred functons will be
determined based on the costing
framework detailed in the manuals of the
national and county governments.

Furthermore, the Bill requires that any
transfer agreement between the two levels
of government must include provisions
addressing the acquisition, disposal, and
transfer of assets and labilities. It also
mandates that the transferring level of
government  prepares  cash  flow
projections based on anticipated revenue
from wvarious sources, ensuring a

These provisions are a  significant  and
commendable development, as they provide
much-needed clarity on the financing framework
for functions transferred between county and
national governments—a process that has faced
numerous challenges in the past. By aligning with
Article 187 of the Constitution, which governs the
transfer of functions between levels of
government, the amendments ensure that
transferred functions are financed based on the
approved budget allocations of the transferring
g()\'ernmcl’ll.

Additonally, the provisions place a  clear
obligation on the government receiving the
transferred functions to publish cash flow
projections and quarterly implementation reports.
This promotes transparency and accountability in
the management and execution of transferred
funcdons, addressing existing gaps in the transfer
process.
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The subsection shall also include a
transition period of three years from the
commencement date.

problem of pending bills and other contingent
liabilities .

Public Finance Management (Amendment ) No 2 Bill 2024 :

We support the proposed amendments because they clarify revenue-raising and budgeting measures at county level and the proposals create a good sense of
uniformity with the procedures for the national government as outlined in the Medium-Term Debt Management Strategy and the 2024 Budget Review and Outlook

Paper.

The Public Procurement and Asset Disposal Act No 48 of 2024

Overall we welcome the strengthening of procurement principles to give effect to articles 10 and 201 of the constitution. The bill has a raft of amendments that

will go along way to curb graft because 70% of graft cases emerge from procurement processes. It also priorities national interest by giving priority to Kenyan

Citizens in the procurement process.

Public Procurement and Asset Disposal Act No. 48 2024

Clause 8 Previously, the  Act | The Bill proposes to wholly delete section | This is a significant milestone because the section | Adopt the proposal
indicated  that  there | 40 was giving the Review Board veto powers that
would be no could breed opulence, graft and lack of
investigations when an accountability and transparency in review
issue 1s  before the processes.
Review Board, and no
order could be allowed
at such a time.
Clause 9 The bill secks to delete | This secton clarifies that a person | This will ensure that corrupt entities and conflicted | Adopt proposal
subsection 4 of section | debarred by by an  international agency | or fraudulent individuals and organizations are not
41 to substitute it for the | recognized by Kenya shall be deemed have | procured.
new subsection 5 been barred in kenya if the debarment




procedures  and  proceedings  were
conducted in Kenya

Maintaining the integrity of the process will
protect Kenvans in realizing the value for their
taxes and enjoving good services.

Clause 11:

Amendment of section
53: The bill secks to
introduce a new
subsection 14

Under this sections, the bill secks to
provide penalues for a person who
registers a company on behalf of a
foreigner exhibiting unfair competition
and secks to benefit from the procurement
under this section commits an offensc

This introduction will aid in increasing and
promoting domestic companies and procurement
of Kenyan companies.

Adopt proposal

The  bill under
subsection 15 seeks to
introduce penalties for
foreigners who register
companies by
misrepresenting
themselves as  being
Kenyan.

This will discourage foreign entities claiming to be
Kenyanfrom doing so in order to benefit from the
procurement.

Adopt proposal

Clause 14:

Previously,  subsection
(2) of section 83 of the
Act  was limited to
obtaining  confidenual
references from persons
with whom the tendere
has had prior
engagement.

The amendment expands to include,
without limiting to, obtaining confidential
ref from persons with whom the tender
has had prior engagement, visiting their
offices, inspecting of plant, equipment and
completed works in addition to confirming
the validity of documents presented.

This expansion is holistic and opens the scope for
conducting due diligence to ensure the tender has
required experience, skills and qualifications to
execute the job. The approach provides an
objective spectrum for qualifving a tender in an
open and competitive approach.

Adopt amendment

Clause 20:

Section 139A on Prompt
payment

Amendment secks to entrench in law the
culture of prompt payment.

This is a good proposal that will go along way in
increasing the money in circulation, reduce on
pending bills however the prompt and timely
payment is not defined

Amend to provide that
timely and prompt
payment  shall mean
payment  within  the
same quarter the invoice
is paid and no later than
the close of the fiscal
year.
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SUBMISSIONS ON THE PUBLIC PROCUREMENT AND ASSET DISPOSAL
(AMENDMENT) BILL, 2024

A. INTRODUCTION
Dear Hon. Chairman, Dear Hon. Members of the Committee,

1. The Kenya Institute of Supplies Management (“the Institute”) is a statutory
body established under section 3 of the Supplies Practitioners
Management Act, 2007 (SPMA). The Institute is mandated to register,
license, train, and discipline supplies practitioners; and to regulate their
practice among other functions.

2. The Institute is the national professional body for supplies practitioners in
Kenya. In the course of the execution of its mandate under the SPMA, the
Institute deals with professionals as they execute their duties as
prescribed in the Supplies Practitioners Management Act 2007, Public
Procurement and Asset Disposal Act, 2015 (“the Act”) and the Public
Procurement and Asset Disposal Regulations, 2020 (“the Regulations”).

3. It i1s in that context that the Institute submits these proposals on the
Public Procurement and Asset Disposal (Amendment) Bill, 2024 (“the Bill”)
in line with the invitation from the National Assembly vide a letter
Ref.NA/DDC/F&NP/2024/ (126) dated 15t* November 2024.

B. PROPOSAL, VIEWS AND COMMENTS ON THE BILL

4. The Institute makes the following submissions on the various clauses in
the Bill for consideration by the National Assembly Departmental
Committee on Finance and National Planning (“the Committee”).

Clause 2(a) of the Bill - Interpretation

5. The Bill proposes to amend the definition of the term “asset” which under
the current law is defined as “movable and immovable property, tangible
and intangible, including immovable property, stores, equipment, land,
buildings, animals, inventory, stock, natural resources like wildlife,
intellectual rights vested in the state or proprietary rights” by inserting the
word “virtual asset” immediately after the words “Proprietary rights.”
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6. We submit that this is already provided for in the current Act by the use

10.

Ly

123,

13.

of the word “intangible” and therefore the term virtual asset maybe a
repetition.

. The Clause also seeks to define the term “Investigative Agency” to

include the NPSC, EACC, KRA, ACA or any other government agency
mandated with the role of investigation under any written law.”

We propose that KISM be included since it has an investigative mandate
under section 22 of the SPMA, 2007 on matters of professional
misconduct.

The Committee may consider defining the term as “any government entity,
any government agency or professional body mandated with the role of
investigations under any written law such as National Police Service
Commission, Ethics and Anti-Corruption Commission, Kenya Revenue
Authornity, Anti-Counterfeit Agency, Kenya Institute of Supplies
Management”.

The definition of a “foreign firm” has the meaning assigned to it under
the Companies Act, Cap 486 which defines a foreign company as “a
company incorporated outside Kenya”.

Our proposal is that the proposed definition of foreign firm should line up
with the already existing provisions of the law.

The proposed definition of a “local firm” as per the Bill is “a company
incorporated in Kenya firm under the Companies Act whose shareholding
1s wholly by Kenyan citizens”.

Our proposal is that immediately after the words “Companies Act” in the
Clause, there should be added “or any other written law and whose
operation is based in Kenya.” This is because a firm does not have to be
only registered under the Companies Act. Firms can also be registered
under the Partnerships Act, and the Limited Liability Partnership Act.
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Clause 2(b) of the Bill - Interpretation
14. The Bill proposes to amend the definition section of the principal Act to
include the definition of debarment as follows: “debarment” means the
exclusion of a person or a firm from entering into a public procurement
contract as a supplier, contractor or service provider.”

15. Our observation is that this definition only limits debarment to the
exclusion of person(s) or firm(s) getting into public procurement contracts
as supplier, contractor or service provider and does not include third
parties that may be linked to the debarred person/firm.

16. Though Regulation 22(8) provides that “where a person is debarred from
participating in procurement proceedings under section 41 of the Act, the
debarment shall extend to any legal entity in which the debarred person
has a controlling interest”, it is important that this comes out clearly in
the definition section of debarment.

17. In line with the international best practice, the Committee may consider
adapting the following definition from the concept of debarment from the
World Bank Group! as follows:

“The sanctioned party is declared ineligible, either indefinitely or for a
stated period of time, (i) to be awarded or otherwise benefit from a
World-Bank-financed contract, financially or in any other manner,? (1) to
be a nominated?® sub-contractor, consultant, manufacturer or supplier,
or service provider of an otherwise eligible firm being awarded a Bank-
financed contract”.

1 World Bank Group’s Bank Procedure: Sanctions Proceedings and Settlements in Bank Financed
Projects, available at https://www.worldbank.org/content/dam/documents/sanctions/other-
documents/osd /Bank%20Procedure%20Sanctions%20Proceedings%20and%20Settlements%20in%20Ba
nk%20Financed%20Projects%20-%20November’%2030%2c%202023.pdf accessed 20 November 2024,

2 This includes, a sanctioned party's ineligibility to be awarded a contract shall include, without limitation,
(1) applying for pre-qualification, expressing interest in a consultancy, and bidding, either directly or as a
nominated sub-contractor, nominated consultant, nominated manufacturer or supplier, or nominated
service provider, in respect of such contract, and (ii) entering into an addendum or amendment introducing
a material modification to any existing contract.

3 A nominated sub-contractor, nominated consultant, nominated manufacturer or supplier, or nominated
service provider is one which has been: (i) included by the bidder in its pre-qualification application or bid
because it brings specific and critical experience and know-how that allow the bidder to meet the
qualification requirements for the particular bid; or (ii) appointed by the Borrower.
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Clause 5 of the Bill - Membership of the PPRA Board
18. Given the nature and functions of the Authority under Section 9 of the Act,
the Institute proposes an increase in the number of Procurement & Supply
Chain Management Professionals (KISM Members) in the PPRA Board from
the current one (1) to three (3) members.

19. Justification: This will enhance the capacity, skills and competencies
required for the achievement of the Board’s long-term goals on matters
Procurement. It is also fair that this being a largely procurement related
Board, the representatives from KISM, the national professional body for
supplies practitioners should form the majority, even as we consider and
embrace diversity.

Clause 8 of the Bill - No investigation if issue before Review Board
20. This Clause proposes to delete section 40 of the Act in its entirety.

21. The Institute proposes the retention of Section 40 for the following reasons:

1) Deletion of the entire section without an alternative creates a
vacuum in the investigations process;

i1) Subjecting the respondents to two parallel investigations actions is
a cause for double jeopardy where the respondent would be subject
to the same legal process twice over with potentially conflicting
decisions; and

iil) Finally, section 40(2) of the Act already allows for investigations by
PPRA once a matter is reviewed by the Review Board if there is new
information that was not before the Review Board.

Clause 9(a) of the Bill - Debarment
22. The Institute proposes redraft of section 41(4) as follows: “(4) A debarment
under this section shall be for a specified period of time of not less than
three (3) years and not exceeding ten (10) years”.

23. The Institute proposes to add a new sub-section after sub-section 4 as

follows “(4A) A suspension under this section shall be for a specified period
of time of not less than one (1) year and not exceeding three (3) years”.
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Justification: This is to facilitate a balance between deterrence while also
ensuring that the sanctioned supplier(s) have a chance for rehabilitation
and restitution by capping the period to no more than ten (10) years.

Section 41 should have provisions for both Suspension and Debarment.
Suspension can be invoked when the offence committed by the Supplier is
not very severe for a short duration and Debarment for severe cases.

24. Currently, section 41(4) of the Act provides that the debarment is for a
specified period of not less than three (3) years. This new approach caps
the debarment period to a maximum of ten (10) years which is a departure
from the current provision which only limited the minimum period to three
years (3) with no limit on the maximum period.

25. It is recommended that if the proposal is passed and the section is
amended, it will be prudent to provide a list of considerations to be made
by the Public Procurement Regulatory Board (“the Board”) in determining
the debarment period. The current Regulations do not provide for any
applicable considerations in the determination of this period.

26. The Committee can consider including factors such as:

i) the severity of the misconduct;

ii) the magnitude of the harm caused by the misconduct;

iii) interference by the sanctioned party in the Board’s/relevant
agency’s investigation process;

iv) the sanctioned party's past history of misconduct as adjudicated by
the Board, or by any multilateral development bank in cases where
debarment decisions has been made against the sanctioned party;

v) mitigating circumstances, including where the sanctioned party
played only a minor role in the misconduct, took voluntary corrective
action or cooperated in the investigation or resolution of the case,
including through settlement;

vi) any other factor as may be considered relevant by the Board to the
sanctioned party’s culpability or responsibility in relation to the
impugned conduct.
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This will create predictability and uniformity in the application of the law,
which are key principles for the rule of law, thus ensuring that the
determination of the debarment period is consistent and appropriate.

In addition to the factors for consideration, the debarment provisions
should be enhanced to provide for extension or early termination
mechanisms of debarment periods thereby allowing for further corrective
action or restitution as appropriate.

Clause 9(b) of the Bill - Debarment by International Agencies

29,

30.

Our view is that this Clause seeks to recognize the concept of mutual
enforcement of debarment decisions or cross-debarment, a concept that
has also been adopted by the key international finance institutions
through the Agreement for Mutual Enforcement of Debarment Decisions
dated 9 April 2010.4 The participating institutions in this Agreement are
the African Development Bank Group (AfDB), the Asian Development
Bank, the European Bank for Reconstruction and Development, the Inter-
American Development Bank Group and the World Bank Group (WBG).
The signatories to this Agreement mutually recognize each other’s
debarment decisions.

The AfDB and WBG are some of the key funding institutions for various
projects in the country thus, a proposal to also enforce the debarment
decisions they make will be key in promoting relations with these
institutions and fostering transparency in projects that they fund.

Clause 13 of the Bill - Clarification

31.

We propose retention of the Section as currently provided for under the
Act. The words “or add any new document or information” should be
deleted because clarification is evidence based and therefore it is expected
that the supplier will add new documents or information to make the
clarification required.

thttps:/ /www.aldb.org/fileadmin /uploads/afdb/Documents/Generic-

Documents/AGREEMENT%20FOR%20MUTUAL%20ENFORCEMENT%200F%20DEBARMENT%20DECISI

ONS.pdf accessed 20 November 2024.
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Clause 15 of the Bill - Successful Tender
32. This Clause seeks to amend section 86 of the Act to provide that successful
tenderers who are citizen contractors do not subcontract a foreign
company unless the knowledge, skills, goods or services are unavailable
in the country.

33. We recommend that this provision be passed as it aligns with the guiding
values and principles of public procurement and asset disposal in section
3 of the Act, particularly that there be promotion of local industry and
promotion of citizen contractors.

Clause 17 of the Bill - Creation of Procurement Contracts
34. The Institute proposes to amend section 135 of the Act by adding
subsection (6A) immediately after subsection 6(h) to state as follows:
“all contracts shall include the transfer of skills and technology plans,
where applicable”

Clause 18 of the Bill - Refusal to sign contract
35. The Institute is in concurrence with the proposed amendments, save that
for sub-section (1A), the words “the Authority” coming after the word
“established” should be replaced by “the Accounting Officer of the
Procuring Entity”.

Clause 22 of the Bill - Contract Administration
36. We propose a relook of the proposed creation of offences in subsections (4)
and (5).

Justification: there could be extraneous factors that could hinder the
accounting officer or his or her representative from fulfilling their mandate.

Clause 25(a) of the Bill - Right to Judicial Review to Procurement
37. This Clause proposes to delete the 45-days limit currently placed on the
High Court for the determination of a Judicial Review of a procurement.
Section 175(3) of the Act currently states “The High Court shall determine
the judicial review application within forty-five days after such application”.
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38. The Institute proposes retention of the current Subsection 3. The 45-day
timeline is meant to ensure that public procurement disputes are heard
and determined on a priority basis, given that the public could be in dire
need of the goods or services being procured.

39. The Clause proposes that the judicial review application shall be
determined by the High Court in accordance with the Civil Procedure Act,
Cap 21. Order 53 of the Civil Procedure Rules, 2010 on Judicial Review
does not provide any time line for the determination of judicial review
applications. However, Order 21 of the Civil Procedure Rules, more
generally, provides for the delivery of judgment within 60 days of the
conclusion of the hearing.

40. Comparatively, judicial review of a determination by the Public
Procurement Tribunal in South Africa’s newly enacted Public Procurement
Act No. 28 of 2024, does not have a time limitation and is only required to
be in line with the Promotion of Administrative Justice Act, 2000 which
has no time limits within which the review must be completed. Similarly,
the Singaporean procurement law and regulations® do not have any time
limitations on judicial review of the challenge proceedings.

41. Though many jurisdictions allow for appeals to the High Court to proceed
in the normal course for appeals, it is worth noting the increase in time
from the current 45 days to the proposed 60 days as per the Civil
Procedure Act. This presents a challenge to procuring entities who may be
caught up in lengthier court appearances due to the appeals process
through the courts. It is recommended to the Committee to reconsider this
proposal.

42. We propose a reconsideration of the proposal to have the High Court apply
the Civil Procedure Act and/or Civil Procedure Rules in the determination
of judicial review application. The Institute instead proposes to have the
High Court apply Article 159(2)(d) of the Constitution and Section 10(1) of
the Fair Administrative Action Act, by hearing and determining the matters

5 Government Procurement Act 1997 & Government Procurement Regulations 2014.
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without undue regard to procedural technicalities. In fact, we would
propose that the Procurement judicial review matters have a simple,
standalone procedure that is easy to use, and that can enable Parties
particularly tenderers to argue their case even without an Advocate.

The Institute proposes a reconsideration of deletion of Subsection 4 and 5
as well as the proposed subsection 4 for reasons already explained above.

We however propose that the Section be amended to read “If the High
Court fails to make a decision within the prescribed timeline under
subsection (3), the decision of the Review Board shall be final and binding
to all parties. If the Court of Appeal fails to decide within the prescribed
timeline under subsection (4), the decision of the High Court shall be final
and binding to all parties, provided that the High Court shall have made
the appealed decision within the prescribed timelines”.

Clause 25(b) of the Bill - Right to Judicial Review to Procurement

45.

46.

This Clauses proposes to delete the timelines for appeals to the Court of
Appeal for decisions of the High Court in judicial review of public
procurement proceedings. Currently, the law states “A person aggrieved
by the decision of the High Court may appeal to the Court of Appeal within
seven days of such decision and the Court of Appeal shall make a decision
within forty-five days which decision shall be final”.

The new proposal is that appeals from the decision of the High Court shall
be made in accordance with the Court of Appeal (Organization and
Administration) Act.® The Court of Appeal Rules, 2022 provide in Rule 34
that judgments are to be delivered within one hundred and twenty days
(120 days) of the hearing of an appeal. This is a substantial departure from
the 45 days limit that is in the present procurement law in Kenya.

6 Cap. 9A of the Laws of Kenya.
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47. Interestingly, both the Ugandan” and Tanzanian® procurement laws
provide that the decision by the High Court on appeal from the respective
tribunals is binding upon the parties and no further appeals are allowed.

48. The proposal to expand the time limit on appeals will substantially affect
the running of procurement proceedings by procuring entities whose
processes are challenged at the Review Board and beyond. This will likely
cause delays in procurement matters bearing in mind that during the
judicial review of procurement proceedings, the procuring entity cannot
conclude the procurement and has to wait for the conclusion of the court
matters.

49. The Committee should reconsider this proposal and drop it due to the net
negative impact it is likely to have on procurement in the country.
Business shall be slowed down due to these extended periods of appeal
and the delays in procurement are also likely to hamper service delivery to
the public.

Clause 26 of the Bill - Prohibitions and Offences
50. Our proposal is that not all actions or inactions/commissions and
omissions should be considered as criminal offences. Some matters can
be efficiently and effectively dealt with by KISM especially matters of
professional misconduct. The Supplies Practitioners Management Act,
2007 has provided a clear framework for handling and mitigating matters
of professional misconduct.

51. Other matters can be handled by the Procuring Entities’ Internal
Disciplinary Processes, and through administrative action. There is need
to harmonize the legal provisions in this area to entrench clarity.

Clause 27 of the Bill - General Penalty and Sanctions
52. The Clause seeks to impose a fine of not exceeding one million or to
imprisonment for a term of not less than ten years and an additional
mandatory fine of two times the quantifiable loss suffered or benefit
gained.

7 The Public Procurement and Disposal of Public Assets Act, Cap. 205 of the Laws of Uganda, section 118.
8 The Public Procurement Act, Cap. 410 of the Laws of the United Republic of Tanzania, section 101.
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53. We propose a reconsideration of this proposal. Whereas a fine should be
severe enough to promote deterrence, it should not be extreme. There
ought to be a balance.

C. CONCLUSION

54. In conclusion, the Institute remains committed to the professionalization
of the procurement and supply chain management profession and
therefore appreciates the invitation to appear before this Committee to
present its submissions on these very important proposals in the Bill.

55. We thank you most sincerely Hon. Chairman and Hon. Members for

according us this opportunity.

Kenneth Matiba, MKISM, MKIM, MIRSK
SECRETARY/CHIEF EXECUTIVE OFFICER

Dated this 2274 November 2024.
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public Procurement amendment act

1

— e e

Clause 2

Delete the proposed definition of local firm and
replace with “local firm” means a firm that is not a
foreign firm, and remain so during the continuance
of the entire of any contract made under this act.

In the definition of minor deviation delete “matters
of form and not substance”

A local firm should be a
negation of a foreign firm,
to ensure thereis no
overlapping in definition
with a local firm. A local
firm awarded a contract
should remain a local firm.
To avoid abuse
The remaining part of the
definition is sufficient.

In the definition of foreign firm add the words “or
beneficial ownership” after the words “whose
 shareholding”

Clause 16

Add new subsection 16

16. Any local firm that converts to a foreign firm
between the date of award of award of a contract
under this act, and the date of completion of the
contract, commits an offence unless they
voluntarily withdraw from the contract prior to the

conversion

To include beneficial
ownership in foreign firms

Clause 12

Add new subsection 6B

6B. The procuring entity shall demonstrate
compliance with subsection 6A, otherwise it
commits an offense and shall be liable to a fine not
exceeding 20% of the contract value.

Clause 14

In section 83(1) delete the words “lowest
evaluated” and replace with “the tender evaluated
to have met the qualifying requirements set outin
section 86(1)

Clause 15
Delete “citizen” and replace with “local firm”

At the end add of the sentence add “and where the
local firm intends or requires subcontracting a
foreign firm, it shall disclose this fact and include
the details of the foreign firm and reasons in the bid
document.

Evaluation of bidders is
based on section 86(1) not
on the basis of the lowest
evaluation only.

Clause 16
Delete “foreign tenderer” and replace with a
“foreign firm tendering”

Clause 17
| Insert the following additional paragraphs




(gb) reserved for local firms or other groups

(gc) requirements for entering into joint venture
procurement with a local firm of not less than 30%
of procurement value for contracts with a value
exceeding Kshs one billion

(gd) if subcontracting is prohibited

10

Clause 18

delete the words “lowest evaluated” and replace
with “the tender evaluated to have met the
gualifying requirements set out in section 86(1)

11

Clause 21

Delete “citizen” and replace with “local firm”

In subsection 4

After the words “where its deemed necessary to
subcontract to a foreign contractor” add “under
section 86(3)”

In subsection 4 add the following paragraph (c)

(c) the authority shall detail how skills transfer shall
be done, and the arrangement for monitoring and
evaluating the skills transfer

12

Clause 24

(a) delete “7(a)” and replace with “8(a)”

(b) delete “forty” and replace with “”thirty
Replace “citizen contractor” with “local firm”

Make consistent with
clause 11




David Chiaji<davidopiyo18@gmail.com>
To
financecommitteena

CAUTION:This Mail Originated from outside of the Organization. Do not click links or open
attachments unless you can confirm the sender and know the content is safe.

. the undersigned concerned citizen of the Republic of Kenya, hereby submit this petition
regarding the Public Procurement and Asset Disposal (Amendment) Bill, 2024. [ commend the
parliament for its commitment to transparency and accountability in public procurement, as well
as the support for local businesses embedded in the proposed amendments. However, I urge the
Assembly to consider specific refinements that would further enhance the Bill's effectiveness,
fairness, and implementation:-

1. Strengthening support for local businesses in subcontracting arrangements
Amendment of section 53 which requires that foreign firms form joint ventures with local
companies for tenders over KSh1 billion is a positive step. However, | urge further clarification
regarding monitoring these partnerships to ensure fair allocation of work and resources to local
firms. Additionally, mechanisms should be introduced to guarantee that the local companies
involved receive the stipulated 30% of the project value and that they are empowered through
capacity building and technology transfer.

2. Protection of due process for blacklisted entities

While | fully support the barring of firms blacklisted for fraud or corruption, I urge for the
inclusion of clear procedures for reviewing such debarments. Firms should have the opportunity
for transparent review processes, ensuring that genuine cases of rehabilitation or correction of
past wrongdoings are recognized.

In conclusion, I support the spirit of the Public Procurement and Asset Disposal (Amendment)
Bill. 2024, and recognize its potential to advance local economic growth, transparency, and good
governance. | believe, however, that my proposed refinements will further strengthen the Bill's
objectives. By implementing these suggestions, we can create a more equitable and effective
procurement environment that will benefit both the government and Kenyan businesses. |
respectfully urge the National Assembly to consider and incorporate these recommendations to
create a more inclusive and robust public procurement framework.

Regards,

David Chiaji
+254712239807
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THIRTEENTH PARLIAMENT - (THIRD SESSION)
THE NATIONAL ASSEMBLY

IN THE MATTER OF CONSIDERATION OF THE PUBLIC PROCUREMENT AND ASSET

DISPOSAL (AMENDMENT) BILL, 2024
(Pursuant to Articles 1(2), 10(2)(a) And 18 of the Constitution)

Section A — Object of the Bill

The Public Procurement and Asset Disposal (Amendment) Bill (National Assembly Bill No. 48 of 2024)
is a Bill sponsored by the Leader of the Majority Party which seeks to amend the Public Procurement and Asset
Disposal Act (Cap. 412C) to, among others, prescribe the threshold of procurements that shall be awarded to local
firms in order to promote growth of local industries.

Section B—Personal Information
I. Name: KENYA URBAN ROADS AUTHORITY
. Gender: N/A

2

3. Constituency: N/A_
4. County: N/A___
5

. Identification No. (National ID/Passport/Kenyan Driving Licence): N/A

Section C—Views on Bill

6. What are your views on the Bill? (Fill Table as appropriate)

mend Section 70 (6)(b) by deleting the  Bids that are abnormally low and

ords “but a person shall not be unbalanced and/or frontloaded bids
isqualified on the basis that a bidder expose the procuring entity to risks
uoted above or below a certain associated with uncertainties during
ercentage of engineer's estimates.’ |Wc:rks implementation due to failure to !

| identify potential costing issues upfront, |
[And substituting the same with the words  [that could lead to implementation |

Ehailenges and termination of contract. |
“but a person shall be disqualified on the

Ebasis that a bidder quoted below a It is proposed to provide for rejection oﬂ
;certain percentage of engineer's )bids that are abnormally low and -‘
unbalanced and/or frontloaded bids

f
|
I ibased on the engineers estimates. i
[

—_— i s | AT

2. 86/1053 Amend proposal by inserting the words “for|Qualify the proposed requirement for |
| procurements worth 5 billion and above'lprocuring entities to obtain an advisory |
l immediately after words “foreign tenderer” inopinion from the Attorney-General |
| the proposed insertion in subsection (| )— before awarding contracts to foreign :
| “(2) Where a foreign tenderer participates in thetenderers. |
' |

[
|
|
[
|
|
|
[
|
| . estimates.’
|
|
[
|
1
f
| ‘ competition for procurement, the respective |




17 srocuring entity sl id bureau dallen |

“rlprocwing entity shall obtain an adw‘sory-ﬁcﬁ the[This will avoid bureaucr;c;and align

ttorney-General on the propriety of the funding with provisions of Section 134(2) of the Acti i
!

|
{ |

I f the foreign tenderer for procurements with regard to clearance by the Attorney
I | |worth 5 billion and above.” _Egrjirﬂof ngfta;cts above 5 billion.wv .
[ 3. 1139/1054 mend the proposed amendment by insertingPropose to amend the proposed
| ‘ he words “Subject to the availability ofamendment I39A. requiring prompt and
J ‘ unds” immediately before the words *“Atimely payments to a contractor who
' | rocuring entity” The Clause will thus read assatisfactorily performs the contractual
: | ollows:- bligations as  stipulated in the
| l I39A. “Subject to the availability of fundsprocurement contract. 1
| ' procuring entity shall make prompt and timely \
l ! ayments to a contractor who satisfactorilyThis will cater for any delays in release |
| | performs the contractual of Exchequer funds and align with ‘
| f bligations as stipulated in the procurement lprovision of Regulation |50 of the Public|
| i contract. Procurement and Asset Disposal ‘

| | Regulations 2020. It will avoid any !
| 1 litigation against the procuring entity
| ' I‘ here release of funds is beyond its '
N o - ‘C°“"-L°L77,‘* 1
| |
| SIGNE ATE: |18 November, 2024, 4‘
' Instructions: \/ |
' *Fill this Template. ‘ 4

*You may fill more than one form on a Bill.

*Filled should forwarded to the Clerk of the National Assembly, P.O. Box 41842-00100, Nairobi; hand-delivered to the Office
of the Clerk, Main Parliament Buildings, Nairobi; or emailed to financecommittesnai@parlament go.ke to be received on or

before Friday, 22" November, 2024 at 5.00 p.m.

Appreciation: The National AAssembly apprecates your partiipation in this process.

“For the Welfare of Society and the just Government of the People”
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