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CHAIRPERSON’S FOREWORD

The Culture Bill, 2024 (National Assembly Bill No. 12 of 2024), sponsored by the Hon. Kimani
Ichung'wah, EGH, M.P, seeks to give effect to Article 11 of the Constitution as well as to provide for
the promotion and protection of culture and cultural heritage of communities in Kenya. It is divided
into four Parts consisting of 33 clauses and one Schedule.

The Bill was published on Tuesday 5™ March, 2024 and went through the First Reading on 18™ April,
2024. Thereafter, it was committed to the Departmental Committee on Sports and Culture for
consideration and reporting to the House pursuant to the provision of Standing Order 127.

The Committee placed advertisements in the print media on 19th April 2024 seeking public views on
the Bill as required by Article 118 of the Constitution of Kenya and National Assembly Standing Order
127(3). The Committee received written memoranda from three (3) stakeholders.

While considering the Bill, the Committee observed that there is a need to provide a legal framework
to promote and protect Kenya's cultural heritage, which aims at giving effect to Article 11 of the
Constitution. The Culture Bill, 2024 establishes policies to support the creative economy and empower
cultural practitioners, while emphasizing devolved governance for localized culture policies. It
addresses restitution and repatriation of cultural heritage, protects cultural workers, and proposes
national cultural and creative hubs.

Further, the Committee observed that the proposed amendment seeks to delineate the functions of
National and County Governments to ensure each level of government performs their distinct
functions.

The Committee recommends that, with the proposed amendments, the Bill proceeds.

The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during the consideration of the Bill. I wish to express
appreciation to the Honourable Members of the Committee and the Committee Secretariat for their
resilience and commitment to duty, which made the consideration of the Bill successful. On behalf of
the Committee, I also thank and appreciate the stakeholders who submitted memoranda on the Bill.
Indeed, their views informed considerations of the Bill.

On behalf of the Committee and pursuant to provisions of Standing Order 137 (1) and 199 (6), it is my
pleasant privilege and honour to present to this House the report of the Committee on its
consideration of the Culture Bill (National Assembly Bill No. 12 of 2024).

Chairperson, Departmental Committee on Sports and Culture



PART ONE

1.0 PREFACE

1.1 Establishment of the Committee

1. The Departmental Committee on Sports and Culture is one of the twenty (20) Departmental
Committees of the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) are as follows:

1.
111,
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To investigate, inquire into, and report on all matters relating to the mandate, management, activities,
admainistration, operations and estimates of the assigned ministries and departments;

To study the programme and policy objectives of Ministries and departments and the effectiveness of
their implementation;

On a quarterly basis, monitor and report on the implementation of the national budget in respect of its
mandate;

To study and review all the legislation referred to it;

To study, access and analyse the relative success of the Ministries and departments as measured by the
results obtained as compared with their stated objectives;

To investigate and inquire into all matters relating to the assigned Ministries and departments as
they may deem necessary, and as may be referred to them by the House;

To vet and report on all appointments where the Constitution or any law requires the National
Assembly to approve, except those under Standing Order No. 204 (Committee on appointments);

To examine treaties, agreements and conventions;

To make reports and recommendations to the House as oflen as possible, including recommendation of
proposed legislation;

To consider reports of Commissions and Independent Offices submitted to the House pursuant to the
provisions of Article 254 of the Constitution; and

To examine any questions raised by Members on a matter within its mandate.

1.2 Mandate of the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider:-

Sports;

Culture;

Language;

Creative Economy including promotion of music, arts, film promotion and development;
National Heritage;

f) Betting and Lotteries.

B B
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3. Inexecuting its mandate, the Committee oversees the following Ministries/Departments:

a) Ministry of Youth Affairs, Creative Economy and Sports; and
b) Ministry of Gender, Culture, the Arts & Heritage.



1.3 Committee Membership

4. The Departmental Committee on Sports and Culture was constituted by the House on 27t October
2022 and comprises of the following members:

Chairperson

Hon. Daniel Wanyama Sitati, MP

Webuye West Constituency

UDA Party

Vice-Chairperson

Hon. James Githua Wamacukuru, MP

Kabete Constituency

UDA Party

Members

Hon. Naomi Jillo Waqo, MP

Hon. Samuel Gonzi Rai, MP

Marsabit County

Kinango Constituency

UDA Party

PAA Party

Hon. Mary Emaase Otucho, MP

Hon. Charles Ngusya Nguna, MP

Teso South Constituency

Mwingi West Constituency

UDA Party

WDM -K Party

Hon. Stephen Mutinda Mule, MP

Hon. Janet Jepkemboi Sitienei, MP

Matungulu Constituency

Turbo Constituency

WDM-K Party

UDA Party

Hon. Chege Njuguna, MP

Hon. Richard Kipkemoi Yegon, MP

Kandara Constituency

Bomet East Constituency

UDA Party

UDA Party

Hon. Catherine Nakhabi Omanyo, MP

Hon. Caroli Omondi, MP

Busia County

Suba South Constituency

ODM Party

ODM Party

Hon. Paul Ekwom Nabuin, MP

Hon. Robert Ngui Basil, MP

Turkana North Constituency

Yatta Constituency

ODM Party

WDM-K Party

Hon. BSP. (EM) Dr. Jackson Kipkemoi
Kosgei, MP

Nominated

UDA Party




1.4 Committee Secretariat

5. The Committee is facilitated by the following secretariat:

Mr. Adan Gindicha
Principal Clerk Assistant 11/Head of Secretariat

Ms Mary Kinyunye Mr. Vitus Owino

Clerk Assistant 111 Research Officer 11

Ms. Christine Odhiambo Mr. Wilson Mwangi

Senior Legal Counsel Fiscal Analyst III

Mr. Moses Omoit Mr. Peter Atsiaya

Audio Officer 111 Media Relations Officer 111

Mr. Said Babo Wako
Assistant Serjeant-At-Arms



PART TWO

2. BACKGROUND OF LEGISLATION OF CULTURE IN KENYA

2.1 INTRODUCTION

6.

The Culture Bill 2024 was introduced to address several gaps in Kenya's cultural heritage
management, to give effect to Article 11 of the Constitution, and to provide for the promotion and
protection of culture and cultural heritage of communities in Kenya. The Bill aims to safeguard
both tangible and intangible cultural heritage, support the growth of cultural industries, and
enhance cultural rights for all Kenyans. Published by the National Assembly on 5" March 2024, it
underwent its First Reading on 18™ April 2024, marking a significant step towards preserving
Kenya's rich and diverse cultural identity.

2.2 SITUATIONAL ANALYSIS

7.

9.

10.

Heritage management and cultural leglslatlon have a]ways existed in the African continent, even
before the days of written laws. However, it is often perceived that it was with the 'taking over "of
the continent that civilization and heritage legislation were first implemented. The 'new' legislation
did not recognize the indigenous means of management and ignored the fact that heritage sites
have existed long prior to the scramble for the continent.

Culture is now, more than ever before, seen as a medium of generating revenue. Away from all the
glossy things that can be said about culture, we must not shy away from desiring to enjoy the full
benefits that come with protecting and propagating our culture. The two can work together very
well with proper buttress on legislation and management.

The implications of the bill include better coordination, collaboration and synergy between the two
levels of government. The Cabinet Secretary in charge of culture shall inter alia, be responsible
for: development of national policies and regulations and standards on cultures and cultural
heritage and expressions; promotion of the diverse cultures, cultural heritage and cultural
expressions including protection, safeguarding, preservation, conservation and rehabilitation of
cultures, cultural heritage and cultural expressions; and monitoring compliance with standards and
regulations.

On offenses and Penalties, the Bill provides for up to 10 offenses and the penalties as a way to deter
contravention of provisions. Further provisions: on damages to cultural heritage, loans,
registration, wrongful possession, conducting of research and failure to comply among others have
been addressed.

2.3 COMPARATIVE ANALYSIS

11.

12.

In South Africa, although South Africa was colonized from 1652, with the final conquest in 1879,
it was not until 1911 that the first heritage legislation was passed. This was at the insistence of the
South African National Society (SANS). The main aim of the act was to control the export of
original rock paintings and engravings, which at the time posed a serious threat to South African
rock art (Woodhouse, 1988; Rudner, 1989; Deacon, 1993a).

This legislation was later adopted in Botswana (Campbell, 1998) and Zimbabwe. Twelve years

later (1923), still not satisfied, the SANS continued exerting pressure on the government. This
pressure led to the proclamation of the Natural, Historical and Monuments Act in 19238 (no. 6 of



18.

14.

16.

20.

21.

22.

23.

24.

1923), which operated alongside the Bushmen Relics Protection Act (Rudner, 1989; Deacon, 1991;
Kotze and van Rensburg, 2002; Whitelaw, 2005).

The 1923 act made provision for the appointment of a Commission for the Protection of Natural
and Historical Monuments of the Union of South Africa. This body was tasked with, among
other things, compiling a register of monuments that in its opinion ought to be preserved.

There were many legislations between 1923 and 1994 when South Africa gained its independent
rule. Despite the detested system of apartheid that was legalized from 1948 and rooted In
colonization, this only draws more focus on the African natives’ zeal to protect their culture and
heritage.

. In Tanzania, The Antiquities Act of 1964 (amended in 1979 and 1985), is the basic legislation for

the management, protection, and preservation of movable and immovable tangible cultural heritage
resources. Under the Act, the Director of Antiquities authorizes and manages tangible heritage
resources and grants licenses to research heritage sites.

The 1997 cultural policy: recognizes visual arts, music, film, and performing arts. It also
encourages traditional and customs observance, recreation areas, and media participation.

7. In India, The Protection and Promotion of Intangible Cultural Heritage Bill proposes to establish

a board and secretariat to promote and protect intangible cultural heritage in India. It also includes
provisions for annual surveys, written documents on local traditions and publicizing, conserving
and promoting intangible cultural heritage.

. The Heritage Conservation and Preservation Act, 2010: This act protects historic, cultural,

religious, aesthetic, architectural, and environmental significance.

. The Protection of Traditional Knowledge Bill, 2022. This bill aims to incentivize the formation

of knowledge societies and the socio-economic development of people who practice traditional
knowledge.

The Protection and Promotion of Intangible Cultural Heritage Bill proposes to establish a
board and secretariat to promote and protect intangible cultural heritage in India. The bill also
includes provisions for annual surveys, written documents on local traditions, and publicizing,
conserving, and promoting intangible cultural heritage.

The Heritage Conservation and Preservation Act, 2010 protects historic, cultural, religious,
aesthetic, architectural, and environmental significance.

The Protection of Traditional Knowledge Bill, 2022 aims to incentivize the formation of
knowledge societies and the socio-economic development of people who practice traditional
knowledge.

India's Constitution also guarantees the right to conserve one's distinct language, script, or
culture to any section of citizens. This article protects and preserves the culture of minorities.

Other countries that have Legislated on Culture include the following:
1. Estonia;
ii. Slovakia;

i1i. Panama and;
iv. Estonia



PART THREE

3.1 OVERVIEW OF THE CULTURE BILL (NATIONAL ASSEMBLY BILL NO. 70 OF 2024/)

25.

26.

27,

The Culture Bill (National Assembly Bill No. 12 of 2024), sponsored by the Hon. Kimani
Ichung’'wah, EGH, M.P, seeks to give effect to Article 11 of the Constitution which recognize
culture as the foundation of the nation and as the cumulative civilization of the Kenyan people and
nation.

The Bill provides for the promotion and protection of culture and cultural heritage of communities
in Kenya.

The Bill is divided into four Parts consisting of 33 clauses and one Schedule. The following are the
key highlights of the Bill:

Part1 -Preliminary Provision

28.

Part | of the Bill contains the short title and interpretation of terms used in the Bill. This Part
defines the key terms used in the Bill, which include cultural property, cultural heritage and culture.
this Part also sets out the objects of the Act, which is to ensure that communities receive
compensation or royalties for the use of their cultures and cultural heritage, as well as to provide a
framework to guide national cultural development.

Part II - Management of Culture

29.

Part I1 of the Bill provides for the role of the national government in the management of culture,
which are-

(a)  development of national policies and regulations and standards on cultures and cultural
heritage and expressions;

(b)  promotion of the diverse cultures, cultural heritage and cultural expressions including
protection, safeguarding, preservation, conservation and rehabilitation of cultures,
cultural heritage and cultural expressions;

(¢)  monitoring compliance with standards and regulations concerning culture and cultural
heritage;

(d) management of national cultural institutions established by or under the control of the

national government;

(e)  prescribing regulations and standards to guide cultural databases and for development of

county cultural facilities and activities;

(f)  prescribing regulations and standards to guide the development of cultural facilities and

activities;
(g) implementing bilateral and multilateral agreements on culture;
(h)  promoting national values, social cohesion and national identity; and
(1)  performing any other function as may be necessary for the purposes of this Act.

This Part also provides for the role of county governments in the management of culture, which
are to-

10



(a)  promote, protect and manage cultural activities and facilities at the county level in line

with the national policy;
(b)  enact county policies and laws for the promotion of cultural activities and facilities;

(c)  promote cultural activities, public entertainment and infrastructure for cultural heritage
and cultural expression at the county level; and

(d) develop and manage a county database of cultural activities.
Part III - OFFENCES AND PENALTIES
30. Part I1I of the Bill provides for the offences and penalties under the Bill, which include—

(a)  stealing or is wrongful possession of a cultural property protected under this Act or
under any other written law;

(b)  selling a cultural property protected under this Act or under any other written law
without a permit or license;

(c) transfer, without a permit or license, or trafficking a cultural property protected under
this Act or under any other written law;

(d) aiding or abetting another person to steal, sell or otherwise be wrongfully in possession

of a cultural property protected under this Act or under any other written law;

(e)  committing forgery or fraud with the intent to have an article declared an article of
cultural interest:

(f) damaging a cultural expression;
(g) notreporting imminent danger to a cultural expression;

(h) failing to apply for a permit or a license to conduct an activity or development at a place
that has a cultural expression or heritage;

(1) exporting a cultural expression without a permit or a license, or
()) removing or attempting to remove without authorization any cultural property.
The other offences under this Part are—

non-compliance with conditions of registration;
undertaking research without a permit;
c¢) loaning without a permit;
d) damage or destruction of inventoried cultural property;
e) wrongful possession of cultural property;
counterfeiting and misrepresentation of cultural property;
) using images without consent;
) false or misleading information; and

a
b

)
)

f

O’Qu

I

—

(
(
(
(
(
(
(
(
(

1) wilfully impeding or obstructing a person.
Part IV - General Provisions

31. Part IV of the Bill contains general provisions, and provides that-

1§



y
(a) Fees and levies shall be published in the Gazefte by the Cabinet Secretary;

(b) A general penalty of a fine not exceeding one hundred thousand shillings or to
imprisonment for a term not exceeding one year or both;

(c) Any license or permit issued by the Cabinet Secretary in regard to a cultural object before
the commencement of this Act shall continue to be valid as if it had been issued under this Act;
(d)  Any inventory or register of culture and cultural heritage in existence before the
commencement of this Act shall continue to be valid as if it had been established or kept under
this Act;

(e) Any agreement or contract entered into between the Government and any other person
regarding the protection and promotion of culture and the cultural heritage of communities
shall continue to bind the parties as if the agreement or contract had been made under this Act;
and

(f) The Cabinet Secretary may make regulations generally for the better carrying out of the
provisions of this Act.



PART FOUR

4.0 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

4.1 Legal Framework Public Participation

32. Article 118 (1)(b) of the Constitution provides that:

“Parliament shall facilitate public participation and involvement in the legislative and other business of
Parliament and its Commattees.”

33. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

“(3) The Departmental Commiattee to which a Bill is commatted shall facilitate public participation
on the Bill through an appropriate mechanism including-

(a) inviting submission of memoranda;

(b) holding public hearings;

(¢) consulting relevant stakeholders in a sector; and

(d) consulting experts on technical subjects.
(84) The Departmental Commauttee shall take into account the views and recommendations of the public
under paragraph (3) in its report to the House.”

4.2 Memoranda Received on the Culture Bill, 2024

34. The Departmental Committee on Sports and Culture received memoranda from stakeholders as
annexed in this report.

35. The stakeholders submitted as follows:

4.2.1 State department for culture, the arts and heritage

This is similar to the recommendations from the office of the Attorney-General.
36. That clause 2 be amended by

1. Deleting the definition of “cultural expression”

il. Amending the definition of “protection” by deleting the words “cultures, cultural heritage
and expression” and substituting therefor the words “culture, cultural heritage and cultural
property”;

37. Clause 3 be amended in paragraph (b), by deleting the words “and cultural expression” and
substituting therefor the words “culture, cultural heritage and cultural property”;

38. Clause 5 be amended in sub-clause (1)(b). by deleting the “cultures. Cultural heritage and
expression” and substituting therefor the words “cultures, cultural heritage and cultural property’;

39. Clause 17 be amended

i. In the marginal note, by deleting the words “cultural heritage and expressions” and
substitute therefor the words “cultures, cultural heritage and cultural property”;

ii. By deleting the words “cultural expressions as national expressions” and substitute therefor
the words “cultures, cultural heritage and cultural property”;

40. Clause 18 be amended by-

L In the marginal note, by deleting the words “cultural heritage and expressions”

substitute therefor the words “cultures, cultural heritage and cultural property”



+1.

42.

43.

44

4:5.

46.

(411
S,

4
il. In sub-clause 2, by deleting the words “cultural expressions and cultural heritage” and
substitute therefor the words “cultures, cultural heritage and cultural property”;
Clause 20 be amended in sub-clause (1)(f), by deleting the words “cultural expression” and
substitute therefor the words “cultural property”.

4.2.2 Pastoralists Alliance for Resilience and Adaptation Across Nations (PARAAN)

In Part I- Preliminary, the Bill should better outline who exactly are the bearers/owners of a
certain culture and how they can be identified.

In general, the Bill assumes that culture is rigid and inflexible. This should be amended to reflect
the ability of culture to change over time.

Part 11 in section 5, 6 & 7 should outline how traditional cultural mechanisms, leadership and
institutions in county databases shall be managed

Culture and heritage are owned by the people and not institutions. The Bill should be clear to
respective communities and show responsibilities, registration, transferring, protecting and
recognizing culture.

Part IT Section 11(1) on loaning of culture give a leeway for commercialization of culture. The part
of the loaners is not catered for and thus, the whole section should be deleted.

. Delete Part Il section 13(3) on registration fees to the Cabinet Secretary or the County

government. This is totally unnecessary.

. Provisions in Part 111 section 20, make it illegal for one to practice without registration. This is an

infringement on people’s right to their cultural expressions. Should be deleted.

. Amend by adding a new clause on conflict resolution where there is contestation about the

ownership of culture, cultural property and heritage.

. The Bill is devoid of the present in-situ documentation that are present in some communities. This

should be catered for in the Bill.

. Members of an indigenous community should not have to apply for a research permit from any

government institution to conduct research on their own culture or cultural heritage.

4.2.3 Creative Economy Working Group (CEWG)

. The following were the Proposed Amendment by Creative Economy Working Group:

53. Part I: Preliminary Interpretation, Definition of Artist should include a clear definition of 'artist’

based on UNESCO guidelines.

. Part II: Management of Culture the following were proposed:

. Restitution Framework:

Empower the Cabinet Secretary to create policies for the restitution and repatriation of cultural
heritage illicitly held.

1. Cultural Diplomacy Coordination:
Integrate the coordination of cultural diplomacy activities within the Ministry of Culture to
ensure coherence with the Ministry of Foreign Affairs.

ii.  Research Linkages:

Establish linkages with research institutions to inform policy formulation on Kenya's cultures
and heritage.

14
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60.

61.

62.

63.

1. National Cultural and Creative Hubs:
Develop national cultural and creative hubs to foster creativity and protect Intellectual
Property Rights.

56. County Responsibilities:

1. Include a function for counties to initiate cultural activities.
2. Ensure the protection of cultural workers and support their professional development.

3. Include the development of cultural tourism as a function of county governments.

4.2.4 The Tourism Fund

. The Tourism Fund is a corporate entity within the Ministry of Tourism and Wildlife, established

by the Tourism Act Cap. 381 of Kenya, which replaced the Catering and Tourism Development
Levy Trustees in 2012. Its primary functions, as outlined in Section 69 of the Act, include financing
the development of tourism products and services, marketing Kenya as a tourist destination,
supporting tourism research and intelligence, and enhancing the activities of the Tourism Sector
Safety, Communication, and Crisis Management Centre. The Fund also focuses on training and
capacity development in the tourism and hospitality sector.

58. The Fund is responsible for collecting the tourism levy, establishing tourism training institutions,

and creating a tourism training revolving fund, all aimed at improving the tourism sector's
infrastructure and workforce.

. The Fund supports the Culture Bill 2024, recognizing that Kenyan culture plays a key role in

distinguishing the country as a unique tourist destination. The Bill's provisions, such as the
establishment of a cultural database, access to information, and clear roles for the government in
managing culture, are seen as valuable in refining Kenya's tourism offerings. The Fund believes
that the Bill will strengthen the sustainable development of the tourism sector, making Kenya's
destination offerings more attractive regionally and internationally.

4.2.5 The National Museums of Kenya
The National Museums of Kenya generally supports the Culture Bill 2024 as it aligns with Article
11 of the Constitution and complements previous legislation such as the Protection of Traditional

Knowledge and Cultural Expressions Act, 2016.

The functions outlined in Sections 5 and 6 of the Bill are consistent with Schedule 4 of the
Constitution, which delineates the functions of the National and County governments.

The Bill will require several regulations to be established to ensure effective implementation,
particularly in areas such as compensation and registration.

Specific Comments and Proposed Amendments include:

1. Section 18 (4): Add the word "it" in between the words "if appears" to clarify the
clause.

15



2. Clause 20 (1h): Amend the clause to read:
"Conducts an activity or development at a place that has a cultural expression or heritage
without a requisite permit or license.”

3. Section 20 (2): The proposed fine of Kshs. 200,000 is too low. It is recommended to
raise the maximum fine to between Kshs. 500,000 and 1 million.

4. Section 22: The proposed penalty of 10 years imprisonment is considered too high.
[t is suggested that the imprisonment term be reduced to between 1 and 2 years.

5. Section 24: The proposed penalty of life imprisonment for destroying a cultural
property is deemed too harsh. It is recommended to lower the sentence to 1 to 2
years imprisonment.

6. Section 33(g): Delete all words starting from "we need to capture," as they are seen
as unnecessary.

64. These amendments are aimed at refining certain penalties and clarifying some of the language in
the Bill to ensure a more balanced and effective legal framework for cultural preservation and
management

4.2.6 The Bomas of Kenya

65. Bomas of Kenya is a cultural center dedicated to promoting and preserving Kenya's diverse cultural
heritage. Established in 1971, it offers a platform for showcasing traditional music, dance, crafts,
and art from various ethnic groups. The center serves as a hub for cultural exchange and education,
hosting performances, exhibitions, and events that highlight the country's rich cultural diversity.
Bomas of Kenya also plays a key role in tourism, offering visitors an opportunity to experience
authentic Kenyan culture. Its cultural performances, particularly the popular traditional dance
displays, attract both local and international audiences.

66. Clause 2 (Interpretation of Cultural Property):

1. Include performing arts as one of Kenya's cultural properties, which encompasses
drama, dance, music, and cultural rituals.

2. Cultural games and sports like bull fighting, ajua, and boat racing should be
recognized as cultural properties.

3. Architectural designs of traditional homesteads, such as the Maasai Manyatta,
Luo, and Kikuyu houses, should be distinguished from other heritage buildings like
Fort Jesus or Lamu Old Town.

4. Food, drinks, and traditional medicines should be added as cultural properties due
to their nutritional, medicinal, and cultural significance.

67. Clause 2 (Interpretation of Cultural Property) Continued:

Emphasize the importance of protecting traditional medicines used for preventive and
curative purposes, including efforts like the Bomas of Kenya’s botanical garden that
preserves Kenyan medicinal herbs.



68. Conclusion on Clause 2:
The current interpretation does not fully align with Article 11 of the Constitution, which
calls for both tangible and intangible cultural properties to be recognized. The musical
instruments and furniture should be integrated within performing arts.

69. Schedule Page 16:
Include Bomas of Kenya as a national cultural institution, as it is crucial in preserving

Kenya's intangible cultural heritage, such as folk music, musical instruments, cultural
dances, and cultural cuisines.

17



PART FIVE

5.0 COMMITTEE OBSERVATIONS
70. Having considered the submissions on the Culture Bill, 2024, the Committee observed that:-

1. Article 11(3) of the Constitution mandates Parliament to enact legislation to ensure that
communities receive compensation or royalties for the use of their cultures and cultural
heritage.

2. There is need to enact legislation to domesticate the international treaties to which Kenya is a
party and which relate to the protection and conservation of culture.

3. Culture is a shared function between the national government and county governments. As
such, there is need to ensure that there is a clear delineation of functions relating to culture
between the two levels of government.

4. There is need to ensure that all cultural property is inventoried for accountability and to guard
against theft or loss.

18



" PART SIX
6.0 COMMITTEE RECOMMENDATION
71. Pursuant to Standing Order 127, the Committee recommends that the National Assembly

APPROVES the Culture Bill (National Assembly Bill No. 12 of 2024) with amendments as
proposed in the Schedule of Amendments under Part Seven of this Report.

1EE 1 06 b TR——— RO o WAL, . T s v insonw JIBAL Borassncsnssvaghivesnsensiipvmviviimimmimonsy
NIEL WANYAMA SITATI, MP
4 CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE




PART SEVEN

7. SCHEDULE OF AMENDMENTS

72. The Committee proposed the following amendments to be considered by the House in the
Committee Stage:

Clause 2
THAT, clause 2 of the Bill be amended-
(a) in the definition of “cultural property” by deleting paragraph (d) and substituting therefor the
following new paragraph-
“(d) buildings and architectural designs;”
(b) by deleting the definition of “cultural expression”;
(c) by deleting the definition of “culture”;
(d) in the definition of “protection” by deleting the word “expression” and substituting therefor the
words “cultural property”;
(e) by inserting the following new definition in its proper alphabetic sequence-
“culture” means the set of distinctive spiritual, material, intellectual and emotional
features of a community or a social group, and includes the lifestyle, social interactions,
value systems, traditions, beliefs, language, ideas, customs, codes, institutions, works of
art, rituals and ceremonies;”

Justification

The amendment seeks to include the unique architectural designs of various communities
within the ambit of cultural property.

The amendment also seeks to ensure that the Bill does not conflict with the existing Protection
of Traditional Knowledge and Cultural Expressions Act, Cap. 218A. The amendment deletes
the definition of “cultural expression” which is already provided for in the existing Act.

The amendment also seeks to broaden the scope of what may be defined as culture, to include
language, cultural practices and ceremonies as well as cultural rituals.

Clause 3
THAT, clause 3 of the Bill be amended in paragraph (b) by deleting the words “and cultural
expression” and substituting therefor the words “culture, cultural heritage and cultural
property”.

Justification

The amendment seeks to ensure that the objects of the Bill address matters of culture, cultural
heritage and cultural property, so as to eliminate the possibility of conflict with the existing
Protection of Traditional Knowledge and Cultural Expressions Act, Cap. 218A, which relates
to cultural expressions.

Clause 4
THAT, clause 4 of the Bill be amended in sub-clause (2) by deleting the words “cultural
activities, expressions and practices” and substituting therefor the words “culture and cultural
heritage”.
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(a)

Justification
The amendment seeks to ensure that the culture and cultural heritage as defined in the Bill and
which forms the object of the Bill, shall be in conformity with the Constitution.

Clause 5

THAT, clause 5 of the Bill be amended-

in sub-clause (1)-

(1) by deleting the word “expressions” appearing in paragraph (b) and substituting therefor the

word “property”;

(ii) by inserting the following new paragraphs immediately after paragraph (g)-
“(ga) in consultation with institutions specializing in statistics, collecting, processing
and maintaining national statistical data on cultural heritage;
(gb) developing mechanisms for restitution and repatriation of illegally acquired
cultural property;
(gc) establishment of linkages with institutions undertaking research on Kenya's
cultures and cultural heritage;
(gd) establishment of national cultural centres for promotion of cultural participation
and fostering of creativity;”

in sub-clause (2) by deleting the word “Second”.

Justification

The amendment seeks to provide clarity that the Cabinet Secretary shall be responsible for the
promotion of culture, cultural heritage and cultural property which is the object of the Bill. The
amendment also seeks to provide additional responsibilities of the Cabinet Secretary, which
include establishment of cultural centres, development of mechanisms for the restitution of
illegally acquired cultural property as well as the establishment of linkages for purposes of
cultural research.

The amendment to sub-clause (2) seeks to provide correct referencing to the Schedule to the
Bill.

Clause 6

THAT, clause 6 of the Bill be amended-

by deleting the words “cultural heritage and cultural expression” appearing in paragraph (c)
and substituting therefor the words “culture and cultural heritage”;

(b) by inserting the following new paragraphs immediately after paragraph (b)-

“(ba) establishment and management of county cultural institutions;
(bb) in consultation with institutions specializing in statistics, collecting, processing and
maintaining county statistical data on cultural heritage;”

Justification

The amendment seeks to provide clarity that the county governments shall be responsible for
the promotion of culture, cultural heritage and cultural property at the county level.

The amendment further seeks to provide additional functions of county governments, which is
the maintenance of county statistical data on culture as well as the establishment and
management of county cultural institutions.
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Clause 13
THAT, clause 13 of the Bill be amended-
(a) by deleting sub-clause (1) and substituting therefor the following new sub-clause-
“(1) A person who wishes to register a property as a cultural property under this Act
shall apply to the county government or the Cabinet Secretary in the prescribed manner:

Provided that an application made to the Cabinet Secretary shall only be done after the
property has been registered by a county government.”

(b) in sub-clause (3) by deleting the words “or person” appearing immediately after the words
“register the property”;

(c) in sub-clause (5) by deleting the words “or a person”; and

(d) in sub-clause (6) by deleting the words “or a person”.

Justification
The amendment seeks to remove the possibility of a natural person being registered as a
cultural property.

Clause 17
THAT, clause 17 of the Bill be amended-

(a) in the marginal note by deleting the words “cultural expressions” and substituting therefor the
words “culture, cultural heritage and cultural property”; and

(b) by deleting the words “cultural expressions as national expressions” and substituting therefor
the words “culture, cultural heritage and cultural property”.

Justification

The amendment seeks to ensure that regulations shall be developed for the recognition and
promotion of culture, cultural heritage and cultural property which is the subject matter of the
Bill, so as to avoid any conflict with the existing Protection of Traditional Knowledge and
Cultural Expressions Act, Cap. 218A, which relates to cultural expressions.

Clause 18
THAT, clause 18 of the Bill be amended-

(a) in the marginal note by deleting the words “cultural heritage and expressions” and substituting
therefor the words “culture, cultural heritage and cultural property”;

(b) in sub-clause (2) by deleting the words “cultural heritage and expressions” and substituting
therefor the words “culture, cultural heritage and cultural property”; and

(c) in sub-clause (4) by inserting the word “it” immediately after the words “where there is or
might be a cultural heritage if”.

Justification

The amendment seeks to ensure that the Bill provides for matters relating to culture, cultural
heritage and cultural property, so as to avoid conflict with the existing Protection of
Traditional Knowledge and Cultural Expressions Act, Cap. 218A, which relates to cultural
expressions.

The amendment to sub-clause (4) seeks to correct a grammatical error.

Clause 20
THAT, clause 20 of the Bill be amended-

[R]
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(a) in sub-clause (1)-
(1) by deleting the words “a cultural expression” appearing in paragraph (f) and substituting
therefor the words “cultural property”;
(11) by deleting paragraph (h) and substituting therefor the following new paragraph-
“(h) conducts an activity or development at a cultural property or cultural heritage site
without the requisite permit or license;”
(i) by deleting the words “cultural expression” appearing in paragraph (i) and substituting
therefor the words “cultural property”.

(b) by deleting sub-clause (2) and substituting therefor the following new sub-clause-
“(2) A person who commits an offence under this section shall be liable, on conviction, to
a fine not exceeding one million shillings or to imprisonment for a term not exceeding
five years, or to both.”

Justification

The amendment seeks to provide clarity in respect to the offences of damage and illegal
importation of cultural property.

The amendment to sub-clause (2) seeks to correct a grammatical error as well as to enhance the
penalty for the offences provided in the clause.

Clause 22
THAT, clause 22 of the Bill be amended by deleting the word “ten” and substituting therefor
the word “two”.

Justification

The amendment seeks to reduce the proposed term of imprisonment for the offence of
undertaking research without a permit, from ten years to two years. This 1s necessary to ensure
proportionality of the offence and the punishment.

Clause 24

THAT, clause 24 of the Bill be amended by deleting the words “imprisonment for life” and
substituting therefor the words “a fine not exceeding five million shillings or to imprisonment
for a term not exceeding five years, or to both”.

Justification

The amendment deletes the penalty of life imprisonment for the offence of destruction of
cultural property, and instead provides for a penalty of five million shillings or five years
imprisonment, to ensure proportionality of the offence and the punishment.

Clause 33
THAT, clause 33 of the Bill be amended in sub-clause (2) by deleting paragraph (g) and
substituting therefor the following new paragraph-
“(g) prescribing the manner of interlinkage with research institutions in regards to
research relating to culture;”

Justification



The amendment seeks to introduce an additional matter in respect of which the Cabinet

Secretary may prescribe regulations.

Schedule
THAT, the Schedule to the Bill be amended by inserting the following new paragraph

immediately after paragraph 4-

“5. Bomas of Kenya”

Justification
The amendment seeks to ensure the inclusion of Bomas of Kenya among the national cultural

institutions that shall be under the management of the national government.

SIGNED

.............

. DANIEL WANYAMA SITATI, MP
CHAIRPERSON,
DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE
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MINUTES OF THE 49™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
SPORTS AND CULTURE HELD ON SATURDAY 30" NOVEMBER 2024 AT 3:45 PM

IN PAVILION SUIT - HILTON GARDEN INN, NAIROBI

PRESENT

1
2
3.
4
5

6.

The Hon. Daniel Wanyama Siatati, M.P -Chairperson
The Hon. Githua Wamacukuru, M.P. -Vice Chairperson
The Hon. Stephen Mutinda Mule, M.P

The Hon. Mary Emaase Otucho, M.P.

The Hon. Janet Jepkemboi Sitienei, M.P.

The Hon. Charles Ngusya Nguna, M.P.

7.  The Hon. Catherine Nakhabi Omanyo, M.P.

8. The Hon. Paul Ekwom Nabuin, M.P.

9. The Hon. BSP.(EM) Dr. Jackson Kipemoi Kosgei, M.P
APOLOGY

1. The Hon. Naomi Jillo Waqgo, M.P.

2. The Hon. Samuel Gonzi Rai, M.P.

3. The Hon. Caroli Omondi, M.P.

4, The Hon. Chege Njuguna, M.P.

5. The Hon. Robert Ngui Basil, M.P.

6. The Hon. Richard Kipkemoi Yegon, M.P.

IN-ATTENDANCE

Committee Secretariat

1. Ms. Mary Kinyunye - Clerk Assistant 111
2. Ms. Christine Odhiambo - Senior Legal Counsel
3. Mr. Vitus Oketch
4. Mr Wilson Mwangi - Fiscal Analyst III
5. Mr. Calvin Karung’o - Media Relation Officer III
6. Ms. Josephine Osiba - Harsard Reporter
AGENDA
1. Prayers;
2. Preliminaries;
i.  Adoption of the Agenda;
ii. Communication from the Chairperson;
3. Consideration of the Draft Reports on
i. THE Budget Implementation Monitoring 2023/2024
ii. The Senate Amendments to the Gambling Control Bill, (National Assembly Bill 70
0f 2023)
iili. The Culture Bill, 2024(National Assembly Bill 12 of 2024)
4. Any Other Business; and
5. Adjournment.



MIN.NO. DC/SC/2024/297: PRAYER AND PRELIMINARIES

The meeting commenced at 3.45 p.m. with the Prayer followed welcoming remarks from the
Chairperson.
MIN.NO. DC/SC/2024/298: ADOPTION OF THE AGENDA

The Agenda was adopted without amendments, having been proposed and seconded by the Hon.
Mary Emaase Otucho, M.P. and the Hon. BSP.(EM) Dr. Jackson Kipemoi Kosgei, M.P.
respectively.

MIN.NO. DC/SC/2024/299: CONFIRMATION MINUTES OF THE PREVIOUS OF
SITTING

Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DC/SC/2024/300: CONSIDERATION AND ADOPTION OF A REPORT ON
THE BUDGET IMPLEMENTATION.

The Committee considered and adopted the report on the consideration of the Budget
Implementation Monitoring having been proposed by the Hon. Charles Ngusya Nguna, M.P and
Seconded by the Hon. Catherine Nakhabi Omanyo, M.P.

MIN.NO. DC/SC/2024/301: CONSIDERATION AND ADOPTION OF A REPORT ON
THE SENATE AMENDMENTS TO THE GAMBLING
CONTROL BILL 70 OF 2023.

The Committee considered and adopted the report on the consideration of the Senate Amendments
to the Gambling Control Bill, No. 70 of 2023 and having been proposed by the Hon. Charles
Ngusya Nguna, M.P and Seconded by the Hon. Janet Jepkemboi Sitienei, M.P:-

MIN.NO. DC/SC/2024/302: CONSIDERATION AND ADOPTION OF A REPORT ON
THE CULTURE BILL 12 OF 2024.

The Committee considered and adopted the report on the consideration of the Culture Bill, No. 12
of 2024 and having been proposed by the Hon. Paul Ekwom Nabuin, M.P and Seconded by the
Hon. Charles Ngusya Nguna, M.P:-

COMMITTEE OBSERVATIONS AND RESOLUTION
Resolacion:
The Committee resolved that sufficient funding must be allocated to the Kenya Cinema Project

and all related projects under its purview to ensure their timely completion. The committee
expressed concern over the delays in completing the Regional Stadium, which did not meet the



international standards as initially required. They called for immediate action to expedite the
completion of key stadia projects, particularly the Rirungu Stadium and Kiratu Stadium.

Additionally, the committee emphasized the importance of being well-informed and thoroughly
familiarized with the SASDEF report to enhance project oversight and ensure transparency and
accountability in the use of allocated funds. This knowledge is crucial for the Committee to make
informed decisions and to ensure the effective implementation of all projects.

MIN.NO. DC/SC/2024/303: ANY OTHER BUSINESS
No Any Other Business Arose

MIN.NO. DC/SC/2024/304: ADJOURNMENT/DATE OF THE NEXT SITTING

There being no other business, the meeting was adjourned at 5.00 p.m until 10.00 am 1%
December, 2024,
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MINUTES OF THE 18™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
SPORTS AND CULTURE HELD ON SATURDAY, 20™ APRIL, 2024 AT 09:43 AM IN
ACACIA B CONFERENCE ROOM, HILTON GARDEN INN HOTEL, MACHAKOS.

PRESENT

l.

2
3
4.
5.
6
7
8

The Hon. Daniel Wanyama Sitati, M.P -Chairperson
The Hon. Samuel Rai Gonzi, M.P.

The Hon. Charles Ngusya Nguna, M.P.

The Hon. Caroli Omondi, M.P.

The Hon. Catherine Omanyo Nakhabi, M.P.

The Hon. Chege Njuguna, M.P

The Hon. Richard Yegon Kipkemoi, M.P.

The Hon. BSP.(EM) Dr. Jackson Kipkemoi Kosgei, M.P

APOLOGY

> O s Lotk =

The Hon. Githua Wamacukuru, M.P. - Vice Chairperson
The Hon. Naomi Jillo Waqo, M.P. CBS

The Hon. Mary Otucho Emaase, M.P.

The Hon. Janet Sitienei Jepkemboi, M.P.

The Hon. Stephen Mule Mutinda, M.P

The Hon. Robert Ngui Basil, M.P

The Hon. Paul Nabuin Ekwom, M.P.

Committee Secretariat

N v L~

Ms. Mary Kinyunye - Clerk Assistant I1I
Ms. Christine Odhiambo Senior Legal Counsel
Mr. Vitus Okech Research Officer

Mr Wilson Mwangi - Fiscal Analyst II1
Ms. Josephine Osiba - Hansard Reporter 111
Mr. Moses Esamai - Audio Officer

Mr. Said wako - Serjeant-At-Arm

AGENDA

1.
&

N LA B 1D

Prayers;

Preliminaries;

i. Introductions & Adoption of the Agenda;

ii. Communication from the Chairperson;

iii. Confirmation of Committee M nutes and Matters Arising
Submissions by the Sports, Arts and the Social Development Fund
Clause by clause discussion of the KNLS Bill 2023

Any Other Business; and

Adjournment.



MIN.NO. DC/SC/2024/097: PRAYER AND PRELIMINARIES

The meeting commenced at 9.43 a.m. with the Prayer followed by introductions. The Ag.
Chairperson welcomed the stakeholders to the Committee meeting.

MIN.NO. DC/SC/2024/098: ADOPTION OF THE AGENDA

The Agenda was adopted without amendments, having been proposed and seconded by the Hon.
Samuel Rai Gonzi, M.P. and the Hon. Richard Yegon Kipkemoi, M.P. respectively.

MIN.NO.DC/SC/2024/099: CONFIRMATION OF THE MINUTES OF THE PREVIOUS
SITTINGS

Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DC/SC/2024/100: SUBMISSIONS BY THE SPORTS, ARTS AND THE SOCIAL
DEVELOPMENT FUND

The Committee Members raised concerns regarding the absence of the CEO SASDF and stressed
on the need for the aforementioned to attend Committee meetings and in instances where the
Ministry officials were held up on other work-related exigencies, a written apology should be
conveyed on time to the Committee through the office of the Clerk.

MIN.NO.DC/SC/2024/101: SUBMISSION OF MEMORANDA

To give effect to the functions of the national government and the functions of county
governments in relation to library services, the County of Governors, the Kenya National Library
Service and the Inter-Governmental Relations Technical Committee presented to the Committee
an agreed position as follows:

The stakeholders proposed amendments to the Bill as follows:
a. The Long title to amended to provide clarity in the purpose of the Bill by including
the key mandates of KNLS such as collecting, preserving, making available and
promoting the national documentary heritage.

b. Amend by deleting Clause 5 (a) and replacing therefor with “establish, equip,
develop, manage and maintain the Kenya National Library Service and its
repository centres” this was for modification to include other repository centres.

¢. Amend by deleting Clause 5 (b) and replacing therefore with “acquire, preserve
and maintain a collection of library resources including books produced within and
outside Kenya and such other materials and sources of knowledge necessary for a
comprehensive national bibliography™ to cover all forms of information resources.

d. Amend by deleting Clause 5 (e) and repiacing therefore with “To promote
information awareness and information literacy” to make it clearer and shorter

e. Amend by deleting Clause 5 (g) and replacing therefore with “Render a nationa!
bibliographic service and act as the national replacement bibliographic agency”
proposed replacement

f.  Amend Clause 5 (h) to Capitalize the word cat. webCAT-web catalogue, is a tool to
extract metadata and generate RDF description from existing web document.



m.

0.

Amend by delete the word Library in Clause 5(i) to read “Provide a national
library reference and referal service”

Amend by deleting Clause 5 (k) and replacing therefore with “support establishing
of referral repository centers at regional and County levels™ to distinguish the role
of county libraries and national library.

A proposed addition to the function of the National Library as Clause 5 (p)
therefore to read “to promote awareness and appreciation of the national published
documentary heritage”

A proposed addition to the function of the National Library to enhance the Library
Profession as Clause 5(q) to read “7To provide facilities for the study of, and for
training in the principles, procedures and techniques of librarianship and such
other related subjects”™

Amend and delete Clause 6(d) as This is a National Library function and the
Ministry of Education will better suited to work with the public libraries as they
directly work with Schools and supplement curriculum education and in giving
technical advice in the establishment of school libraries.

Amend and deleting Clause 6(g) and replace therefore with “The Chairperson of
County of Governors (COG) or a representative designated in writing”

Amend Clause 6(h) To be in line with Mwongozo guidelines on the number of
independent Board member representation and read “Three persons appointed by
the Cabinet Secretary in accordance with section 7 (2)"

Amend by deleting Clause 15(2) (b) and replacing therefore with “Holds a master's
degree in library and Information Science, knowledge management, Information
technology from a recognized institutions” in the new dispensation of devolved
units, the national library requires a professional to ensure that the international
standards are met.

Amend by deleting Clause 15(2) (c) and replacing therefore with “Has at least
fifteen cumulative years in relevant field of which at least twelve years at a senior
management” as the best practice as per Public Service Commission (PSC)

Amend by deleting First Schedule Clause 15 and replacing therefore with “The
minutes of each meeting of the Board or of a Committee of the Board shall be kept
by the Corporate Secretary and shall be confirmed by the Board or the Committee
at the succeeding meeting and be duly signed by the Chairperson or the person
presiding and the Director-General” to replace Director General with Corporate
Secretary in line with Mwongozo.

Amend by deleting First Schedule Clause 15 « ¢) and replacing therefore with
“Submit declaration of income assets and liahilities to the body responsible for such
declarations from public officers in accordance with the law™ in line with existing
governing laws.

A proposed addition Clause 5(q) and therefore read “to provide facilities for the
study of , and for training, and award of certificates and diploma in the principles,
procedures and techniques of librarianship and such other related subjects” to the
functions of the National Library to enhance the Library Profession

3



COMMITTEE OBSERVATIONS

Having considered the submission on Kenya National Library Services, the Committee observed
that:-

Having considered the submission on Kenya National Library Services, the Committee observed
that there was need to amend clause 5 of the Bill by separating the role of the national
government from the role of county governments in relation to library services. A distinction in
the Bill was therefore necessary, to include a clause on the role of the national government,
which would be the functions of the Kenya National Library Service, and the insertion of a new
clause providing for the role of county governments.

same venue.
SIGNED: e.eenoet’ P
T WANYAMA SITATI, M.P.
(CHAIRPERSON)
DATE: H(S{%Q“‘ .................................................................



MINUTES OF THE 19™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
SPORTS AND CULTURE HELD ON TUESDAY 30™ APRIL 2024 AT 12:45 PM IN
COMMITTEE ROOM 2¥’ FLOOR, PARLIAMENT BUILDINGS

PRESENT

The Hon. Daniel Wanyama Sitati, M.P -Chairperson
The Hon. Samuel Rai Gonzi, M.P.

The Hon. Charles Ngusya Nguna, M.P.

The Hon. Caroli Omondi, M.P.

The Hon. Catherine Omanyo Nakhabi, M.P.

The Hon. Chege Njuguna, M.P

The Hon. Richard Yegon Kipkemoi, M.P.

The Hon. BSP.(EM) Dr. Jackson Kipkemoi Kosgei, M.P

[—

N AU B L

APOLOGY
1.The Hon. Githua Wamacukuru, M.P. - Vice Chairperson
2.The Hon. Naomi Jillo Waqo, M.P. CBS
3.The Hon. Mary Otucho Emaase, M.P.
4.The Hon. Janet Sitienei Jepkemboi, M.P.
5.The Hon. Stephen Mule Mutinda, M.P
6. The Hon. Robert Ngui Basil, M.P
7.The Hon. Paul Nabuin Ekwom, M.P.

Committee Secretariat

1. Ms. Mary Kinyunye - Clerk Assistant I11
2. Ms. Christine Odhiambo - Senior Legal Counsel
3. Mr. Vitus Okech - Research Officer
4. Mr Wilson Mwangi - Fiscal Analyst III
5. Ms. Josephine Osiba - Hansard Reporter IlI
6. Mr. Moses Esamai - Audio Officer
7. Mr. Said wako - Serjeant-At-Arm
AGENDA
I. Prayers;

2. Preliminaries;
i. Adoption of the Agenda;
ii. Communication from the Chairperson;
3. Confirmation of Committee Minutes; and
i. Comparative Analysis cf Culture Bill, 2024
ii. Legal Brief and Ciruse-by-C!1use Consideration of the Culture Bill, 2024
4. Any Other Business; and
5. Adjournment.

MIN.NO. DC/SC/2024/103: PRAYER AND PRELIMINARIES

The meeting commenced at 12.45 p.m. with the Prayer followed with welcoming remarks from
the Chairperson.



MIN.NO. DC/SC/2024/104: ADOPTION OF THE AGENDA

The Agenda was adopted without amendments, having been proposed and seconded by the Hon.
Naomi Jillo Waqo, M.P. and the Hon. Richard Kipkemoi Yegon, M.P. respectively.

MIN.NO. DC/SC/2024/105: CONFIRMATION MINUTES OF THE PREVIOUS OF

SITTING

Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DC/S8C/2024/106: MATTERS ARISING
No Matters Arose

MIN.NO. DC/SC/2024/107: COMPARATIVE ANALYSIS OF CULTURE BILL, 2024

The Committee was taken through the Bill comparative analysis by the Committee Researcher as
follows:-

L

The object of the bill is to give effect to Article 11(3)(a) of the Constitution; to provide
for the protection and promotion of culture and the cultural heritage of communities:
and for connected purposes

Article 11(1) of the Constitution dictates that Culture forms the foundation of the nation
and as the cumulative civilization of the Kenyan people and the nation

Clause 2(b) further provides that for the nation to develop, the role of science and
indigenous technologies must be recognized.

The Bill provides for the management of culture in Kenya and breaks down the
functions of both the National Government and the County Governments.

It also provides for the establishment of a Cultural Database, Access to information
relating to the management of culture in Kenya, compensation to individuals, groups or
communities for the use of cultural properties, research into culture and cultural heritage
and the registration of cultural properties.

That, if enacted, endangered communities, cultures, cultural expressions and indigenous
technologies will be recognized, promoted and promoted by public entities.

The Bill also addresses the Fourth Schedule of the Constitution, which outlines and
distinguishes the functions between the National Government and County Governments
as cultural activities are a devolved function of County Governments.

The Bill comes after Parliament recently ratified the 1970 UNESCC Convention on the
Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property, joining a global fight against illicit trafficking of
cultural artefacts.

The definition of the word “culture’ according to UNESCO means the set of distinctive

spiritual, material, intellectual and emotional features of a community or a social group,
and includes the lifestyle, social interactions, value systems, traditions and beliefs.

(8]



11.

I3,

14.

15.

. While “cultural heritage’ can be defined as the legacy of physical artifacts (cultural

property) and intangible attributes of a group or society inherited from the past. Cultural
Heritage is a concept which offers a bridge between the past and the future with the
application of particular approaches in the present.

The Bill aims to improve coordination and collaboration between government levels,
with the Cabinet Secretary responsible for developing national policies, promoting
diverse cultures, and monitoring compliance.

. It also includes penalties for offenses, damages to cultural heritage, loans, registration,

wrongful possession, research, and non-compliance.

Since the latter part of the 20" century, domestic legislation and policies affecting
cultural heritage have been strongly influenced by international and regional legislation.

The UNESCO Conventions on Protection of Cultural Property in Armed Conflict,
preventing illicit transfer, protecting underwater cultural heritage and recognising
intangible cultural heritage have all been influential.

The Bill has conceived the Five principles of good governance that is Legitimacy and
voice, direction, performance, accountability and fairness.

COMMITTEE OBSERVATIONS

Having considered the Bill comparative analysis, the Committee observed that—

ii.

1.

There is need for the Bill to address the peoples identity before and after colonial rule,
that is to preserve peoples culture and tribes without promoting tribalism.

There is need to provide for the self-preservation and long-term development of national
pride.

The Bill should clearly define the functions of the National Government and the County
Governments in order to avoid conflict or duplication of roles.

There is need for a comparative analysis and to ensure that the Bill conforms to the
African Union Model Law on the Protection of Cultural Property and Heritage

There is need for incorporation of identity such as naming of monuments to be included
int the Bill as well as the aspect of language as a component of cultural heritage.

MIN.NO. DC/SC/2024/108: LEGAL BRIEF ON THE CULTURE BILL, 2024

The Legal Counsel took the Committee through the bill as highlighted below:-

1) The Bill seeks to give effect to Article 11(3)(a) of the Constitution; to provide for the
protection and prc motion of culture and the cultural heritage of communities; and for
connected puri;oses.

2) The Bill contains the following:

1.
ii.

Preliminary, the bill contains the short title and interpretation of terms used in the Bill

This Part also sets out the objects of the Act which are to

a) give effect to Article 11 of the Constitution;

b) promote all forms of national and cultural expression through literature, the arts,
traditional celebrations, science, communication, information, mass media,



3)

4)

5)

6)

8)

publications, libraries and other cultural heritage;

c) ensure that communities receive compensation or royalties for the use of their
cultures and cultural heritage; and

d) provide a framework to guide national cultural development.

Part | further defines the Guiding Principles of the Bill, which are—

a) the national values and principles set out in Articles 10, 27, 201 and 232 of the
Constitution; and

b) equal recognition, dignity and respect to all cultures, including cultures of
minorities or marginalized peoples.

The Bill provides that cultural activities, expressions and practices shall not be inconsistent
with the Bill of Rights set out in Chapter Four of the Constitution.

In Part II the bill highlights the management of culture and sets out the roles of the national
government and the roles of county governments as follows:

i. Role of the national government:

a. development of national policies and regulations and standards on cultures and
cultural heritage and expressions;

b. promotion of the diverse cultures, cultural heritage and cultural expressions
including protection, safeguarding, preservation, conservation and rehabilitation of
cultures, cultural heritage and cultural expressions;

c. monitoring compliance with standards and regulations concerning culture and
cultural heritage;

d.  management of national cultural institutions established by or under the control of
the national government;

e. prescribing regulations and standards to guide cultural databases and for
development of county cultural facilities and activities;

f.  prescribing regulations and standards to guide the development of cultural
facilities and activities;

g. implementing bilateral and multilateral agreements on culture;

h. promoting national values, social cohesion and national identity; and

i. performing any other function as may be necessary for the purposes of this Act.

ii. Role of county governments:

a. promote, protect and manage cultural activities and facilities at the county level in
line with the national policy;
enact county policies and laws for the promotion of cultural activities and facilities;

c. promote cultural activities, public entertainment and infrastructure for cultural
heritage and cultural expression at the county level; and

d. develop and manage a county database of cultural activities.

This Fait also provides for the establishment of a cultural database by the Cabinet Secrctary
in consultat’/on with county governments, which may be accessed by the public upon
payment of a prescribed fee for the issuance of a copy of the information in the database.
This Part also provides that the Cabinet Secretary shall, in consultation with relevant
stakeholders and county governments, establish mechanisms for the determination and
payment of compensation or royalties to communities for the use of the communities’
culture and cultural heritage.

The share of the royalties or compensation between the two government levels, the
communities and individuals shall be prescribed by the Cabinet Secretary in Regulations.



9) This Part also provides for the export, import and transfer of inventoried cultural property,
and gives power to the Cabinet Secretary to approve the same.

10) This Part provides that a person who intends to register a cultural property shall make an
application to the county government or to the Cabinet Secretary.

Part [II provides for the offences and penalties under the Bill, which include-

1)

i

vi.
Vii.

viil.

1.
X.

stealing or is wrongful possession of a cultural property protected under this Act or
under any other written law;

selling a cultural property protected under this Act or under any other written law
without a permit or license;

transfer, without a permit or license, or trafficking a cultural property protected under
this Act or under any other written law;

aiding or abetting another person to steal, sell or otherwise be wrongfully in possession
of a cultural property protected under this Act or under any other written law;
committing forgery or fraud with the intent to have an article declared an article of
cultural interest;

damaging a cultural expression;

not reporting imminent danger to a cultural expression;

failing to apply for a permit or a license to conduct an activity or development at a
place that has a cultural expression or heritage;

exporting a cultural expression without a permit or a license, or

removing or attempting to remove without authorization any cultural property.

12) The other offences under this Part are—

13)

1.
il.
iii.
iv.
V.
VI.
Vil.

viil.

ix.

non-compliance with conditions of registration;
undertaking research without a permit;

loaning without a permit;

damage or destruction of inventoried cultural property;
wrongful possession of cultural property;

counterfeiting and misrepresentation of cultural property;
using images without consent;

false or misleading information; and

wilfully impeding or obstructing a person

Part IV provides for general provisions that—

1.
ii.

tii.

vi.

Fees and levies shall be published in the Gazette by the Cabinet Secretary;

A general penalty of a fine not exceeding one hundred thousand shillings or to
imprisonment for a term not exceeding one year or both;

Any license or permit issued by the Cabinet Secretary in regard to a cultural object
before the commencement of this Act shall continue to be valid as if it had been issued
under this Act;

Any inventory or register of culture and cultural heritage in existence before the
commencement of this Act shall continue to be valid as if it had 10 been established or
kept under this Act;

Any agreement or contract entered into between the Government and any other person
regarding the protection and promotion of culture and the cultural heritage of
communities shall continue to bind the parties as if the agreement or contract had been
made under this Act;

The Cabinet Secretary may make regulations generally for the better carrying out of



the provisions of this Act.
COMMITTEE OBSERVATIONS

Having considered the legal counsel brief, the Committee observed that—

i.  There was need for the Committee to hold a meeting with the Ministry of Gender, Culture,
the Arts and Heritage to harmonize the Culture Bill with the Protection of Traditional
Knowledge and Cultural Expressions Act, Cap. 218A and the National Museums and
Heritage Act, Cap. 216.

MIN.NO. DC/SC/2024/109: ADJOURNMENT/DATE OF THE NEXT SITTING

There being no other business, the meeting was adjourned at 2.30 pm. The date of the next
meeting to be communicated by notice.

(CHAIRPERSON)

7l<|a,
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» Military vehicle tried to gain
entry into ferry using exit lane,
sparking fight

* A private guard who was
injured during the scuffle is
receiving treatment

BENARD SANCA, MOMBASA

he five soldiers involved

in a scuffle with police of-

ficers on Saturday at the

Likoni crossing channel

tried to gain entry into the
ferry using the exit, sparking a con-
frontation.

Multiple interviews revealed that

the soldiers tried to force their way in
after they failed to convince a private
guard to allow them in because they
were in a hurry.
#  Ithough most dignitaries, military
A police vehicles use the exit during
peak time, the guard said the soldiers
would obstruct vehicles

“Dignitaries and military vehicles
always use the exit to enter the ferry.
The guard refused to give way even
after one of the soldiers alighted from
the vehicle to talk to him,” said a wit-
ness.,

He said the other four soldiers
alighted from the van after the guard
called police officers to help him and
members of the public started charg-
ing towards the scene and the sol-
diers.

“Members of the public who wit-
nessed the incident also started to
approach the military vehicle. Some
had started to collect stones. It could
have turned ugly,” he said.

A trader who witnessed the inci-
dent added: “1 could hear the soldiers
complaining that the police and
guards were inciting members of the
public against them.”

A report filed at the Ferry Police
Station identified the soldiers as na-
val officers from Kenya Navy who
were on a military tactical Land
Cruiser that was crossing from the
island to Likoni.

“The Land Cruiser approached
from town and blocked the exit lane
and naval officers jumped out of the
vehicle and started assaulting the se-
curity guard who sought assistance
from the police who were providing
security at the lock-up,” states the po-
lice report.

It states that the police, who tried
to intervene, were also assaulted by
the soldiers. The private security

Five KDF soldiers were involved in a scuffle with police as the army men tried to access
the Likoni crossing channel using the exit. [File, Standard]

guard assaulted was Wilson Obege of
Istmax Guard.

Efforts to reach Mr Obege proved
futile as his phone was switched off.
A source at the Likoni Police Station
said he had gone to a hospital to seek
treatment and fill P3 forms.

“He sustained injuries as a result
of the attack. Members of the public

wanted to attack the military person-
nel but were contained by police offic-
ers,” states the report.

In the video clip that has since gone
viral, a soldier is seen slapping a secu-
rity guard before he runs to a police of-
ficer who was approaching a charged
crowd, chanting against the soldiers.

AT T
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The witness said the other four
soldiers scared away members of
the public who were charging to-
wards their colleague.

In a brief statement. KDF said
the military police and other inves-
tigating agencies were handling the
matter, adding that the incident was
“highly regrettable”,

“As KDF personnel, we are be-
holden to the core value of profes-
sionalism.” stated the statement
from KDF.

KDF has had a tighter security
routine at the Likoni crossing chan-
nel since 2013, when cases of terror-
ism increased at the Coast.

In 2019, during Heroes Day at
Mama Ngina Drive, the naval forces
had a similar confrontation with
the police and the residents.

The Saturday incident at the
Likoni channel was the second one
after police in Kilifi also reported
that they had arrested a soldier
for assaulting a police officer from
Kambe Ribe Police Station.

A report from Kambe Police Sta-
tion indicates that the soldier from
6 Brigade Garissa obstructed the
police from arresting his cousin
wanted for an assault case.

newsdesk@standardmedia.co. ke
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Kathryne is 0 procticing Advocate of the High Court of Kenya, a procticing Certified Public Secretary, o serving
Council Member of the institute of Certified Secretaries - Kenya. 0 member of the Women on Boards Network
and on independent Director on the Boord of the Anti-Doping Agency of Kenya

She holds a Post Groduate Certificate in Internationol Business Law from the University of London, Bachelor of
Laws (LLB - Hons) from the University of Nairobi, and a Diploma in Law from the Kenya School of Law together
with other cetifications and accreditations

%" NCBA

CHANGE OF GROUP COMPANY SECRETARY i

The Board of NCBA Group PLC is pleased to announce the appointrment of
Ma. Kothryne Moundu as Group Compary Secretary in accordance with the |
provisions of the Companies Act ond following receipt of reguiatory approval
from the Copital Markets Authority and pending approval from the Central
Bank of Kenya. In this capacity, Kathryne will serve as the company secretary
for NCBA Group PLC ond ol Kenyon subsidiares.

Kathryne is o govemonce expert and legal proctitioner with over 19 yeors
experience having previously worked with Bowmans
Services LLP and with Deloitte in the East African countries of Kenya, Uganda
and Tanzania, guiding local and multinational companies and their boards
in discharging their statutory and corporate governance mandote. Prior to
joining NCBA, she served as Company Secretary for four leading blue-chip |
companies listed on the Nairobi Securities Exchange
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Her appointment follows the resignation of the previous holder of the role. Mr Woweru G. Mothenge, from service
o the NCBA Group to pursue private interests. Wowen leaves behind a strong legocy of excellence in corporate
governance proctices culminating in the NCBA Group being owarded Winner, Champions of Governance (COG) |
Aword during the Institute of Certified Secretaries COG Awards ceremony held on st December 2021 during
which he was aiso awarded Winner, Compony Secretory of the Year. |

The Board takes this opportunity to congratulate Kathryne on her appointment, and sincerely thanks Waweru
for his invaluable service and support over the years, wishing him all the best in his future andeavours.

By Order of the Board

John Gachora

Group Managing Director

29th April 2024 |
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Kenva Airways diverts
flights due to heavy
rains. poor visibility

BY HILARY KIMUYU

Kenya Airways (KQ) on Satur-
day nught diverted flights to other
airports due to heavy rains and
poor visibility at Jomo Kenyatta
International Aurport (TKIA).

In a statement, the national car-
rier also warned of potential de-
lays in departures from JKIA due
to poor wisibility caused by the
torrential downpours on Satur-
day night.

“Due to the heavy rains and
poor visibility in Nairobi, we have
diverted a number of our flights,
which may lead to extended de-
lays for some of our departures

of Nairob,”KQ said.
airline apologised for the
nventence caused but em-
phasised that safety remains the
top priority.

“We apologse for the inconven-
ience caused to our customers.
The safety and well-being of our
crew and customers is our mum-

ber ome priority”it added
The flight disruption came at
the same ume when the Ken-
ya Airports Authority (KAA) an
nounced that all vehicles must
use the main gate of JKIA to enter
and exit the airport indefinitely
In a statement yesterday, KAA
said that persistent heavy rains
in Nairobi have led to flooding at
JKIA's Tower Avenue underpass.
“Normal flight operations at
the airport are still ongoing and
access to all termunals remains
available, However, due to the sit-
uation, traffic is expected to be
heavier than normal. We recom-
mend that all vehicles use the
main entrance to enter and exyt
the airport until further notice,”
the statement read in part.
KAA's Managing Director, Hen-
ry Kegoye, said recent leaks in air-
port roofs were due to refurbish-
ment works, with further infra-
structure improvements sched-
uled through June thus year.
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Machogu says Term
Two will begin as
scheduled, but
some schools post-
pone opening date
by a week to moni-
tor the situation

BY WINNIE ATIENO

chools affected by floods

that have, so far, killed over

80 people and displaced at

least 131,450, will not reo-
pen today for Term Two as per
the education calendar.

The Kenya Meteorological De-
partment Director David Gikun-
gu warned that the rains would
continue in various parts of the
country for the next seven days.
He also said there is a nisk of land-
slides on steep slopes.

Education Cabinet Secretary
Ezekiel Machogu told the Nation
that schools will reopen as earlier
scheduled except the ones in are-
as affected by floods.

“Schools are reopening as earli-
er scheduled apart from those af-
fected by floods,"he said.

Tana River is one of the coun-
ties badly affected by floods
Same families have been forced
to move out of thewr homes as a
swollen River Tana threatens to
break its banks. Other residents
in the region have been living in
displaced people’s camps since
last year after their houses were
destroyed by El-Nino rains.

Other regions where floods
have left families homeless are

DAILY NATION MONDAY. APRIL 20, 2024

Schools in flood-hit areas

to remain shut: Machogu

A fiooded area in Pipeline, Nairobi County, yesterday after heavy
rains hit the capital the previous evening. DENNIS ONSONGO |
NATION

Nairobi, parts of the Rift Valley,
Nyanza, Western and Central
Kenya.

The National Parents Associ-
ation chairman Silas Obuhat-
sa landed the ministry for main-
taining the school calendar.

He saud schoolchildren were af-
fected during the Covid-19 pan-
demic when the government sus-
pended learning for more than
eight months.

Mr Obuhatsa said that the State
cannot make a general decision
of postponing the reopening of
schools across the country, even
though some areas have been ex-
penenang flooding.

Speaking to the Nation, Mr Obu:
hatsa said in 2020 Kenyan chil-
dren were deprived of education
due to the covid-19 pandemic
and this should be avoided by all
Means necessary

“We learnt our lessons duning
the pandemuc period when the

school calendar was delayed,
and learners and teachers suf-
fered. The syllabus was not com-

pleted and performance went |

down. This ime round, the State
has given instructions that only
schools affected by floods should
postpone reopening. We support
this move,"savd Mr Obuhatsa,

However, the association chair
urged the government 1o ensure
that children in flood-hit areas
are taken Lo safer places,

Mr Obuhatsa urged the State
to concentrate in areas like
Tana River and Kisumu coun-
ties where flooding has always a
major disaster He said that some
schools have been submerged.

“In such areas, the goverrunent
cannot reopen schools. The safe-
ty of our learners and teachers is
crucial,"said Mr Obuhatsa.

He urged the government to
give a new date for the reopen-
ng of schools in the flood-affect

|



THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300

Nairobi, Kenya Email: cna@parliament.go.ke

Main Parliament Buildings \\'\\'w.parliament.go.ke/the—national-
assembly

When replying, please quote
Ref. NA/DDC/SC/2024/ (044) 24" July, 2024

Hon. Shadrack Mose

Solicitor General

Office of the Attorney-General and Department of Justice,
Sheria House, IHarambece Avenue

NAIROBI.

Dear “o-—-. MOSC’

REF: CONSIDERATION OF THE CULTURE BILL, 2024 (NATIONAL ASSEMBLY
BILL NO. 12 OF 2024) BY THE DEPARTMENTAL COMMITTEE ON

SPORTS AND CULTURE-
——————————————————————————————————————————————————————————————————
‘The Departmental Committee on Sports and Culture is established under National Assembly
Standing Order 216, part (5) (c) of which mandates it to ‘study and review all legislation
referred to it’.

Your letter Ref: AG/LDD/206/1/8 dated 12 June, 2024 on the above matter refers. You will
recall that in the letter, you requested the rescheduling of the meeting with the Committee
planned for 15 June, 2024 to a later date.

In this regard, the Committee has scheduled the meeting for Thursday, August 1st, 2024, at
10:00 a.m. in Committeec Room 21 on the 5th Floor, Bunge Tower, Parliament Buildings.

The liaison officers on this subject are Mr. Adan Gindicha who may be contacted on Tel No.
0720450112 or email address: adan.gindicha@parliament.go.ke and Ms. Mary Kinyunye,
Tel No. 0723179346 or email: mary kinyunye@parliament.go.ke.

Yours

g

JEREMIALL NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: -
Ms. Unimi Mohamed Bashir, CBS
Principal Secretary,
State Department for Culture, the Arts and Heritage
Ministry of Gender, Culture, the Arts and Heritage
NAIROBI.






THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100 Telephone: +25420284-8000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly

When replying, please quote
Ref. NA/DDC/SC/2024/ (084) 18" November, 2024

Dr. James G. Njogu, HSC

Ag. Secretary General/Chief Executive Officer
UNESCO, Kenya National Commission

P.0. Box 72107-00200

16t Floor, National Bank

Building Harambee

NAIROBI

Dear O_f N) b

REF: STAKEHOLDER ENGAGEMENT ON THE CULTURE BILL, 2024
(NATIONAL ASSEMBLY BILL NO. 12 OF 20¢4) BY THE
DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE - 23" AND
24™ NOVEMBER, 2024

The Departmental Committee on Sports and Culture is established under National Assembly
Standing Order 216, part (5) (c) of which mandates it to ‘study and review all legislation
referred to it

As you are aware, the Culture Bill, (National Assembly Bill No.12) 2024, is before the
Committee for consideration and reporting to the House in accordance with National
Assembly Standing Order 127. In this regard, the Committee acknowledges with appreciation
the receipt of your submissions on the Bill.

The Committee is in the process of preparing its report to the House in order to facilitate
further processing of the same. In order to enrich its report and enable Members ventilate on
your submissions and seek clarifications where necessary, the Committee has convened a two-
day retreat from Friday, 22" to Saturday, 23 November, 2024 at a venue to be
communicated within Mombasa County.

The purpose of this letter is to invite you to the retreat. Whereas the Committee will cater
for the costs of conference facilities, it is expected you will cater for your transport and
subsistence costs for the retreat.

We request that you avail twenty (20) hard copies of your submissions during the meeting
and send soft copies to the Office of the Clerk of the National Assembly, Parliament
Buildings via email address: cna@parliament.go.ke on or before Wednesday, 20"
November 2024, at 5.00 pm.







THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cnai@parliament.oo. ke
Main Parliament Buildings www.parliament.go.ke/ the-national-assembly

When replying, please quote
Ref. NA/DDC/SC/2024/ (082) 18" November, 2024

Mr. John Lekakeny Ololtuaa, CBS
Principal Secretary

State Department for Tourism
Tourism Fund Building, 10" Floor
NAIROBI

Mr. Stephen Kinyanjui

Chief Executive Officer

Tourism Promotion Fund
Tourism Fund Buildings, 1% Floor
NAIROBRI

Mr. David Mwangi

Ag. Chief Executive Officer
Tourism Fund

Tourism Fund Buildings, 5" Floor
NAIROBI

Dear

REF: STAKEHOLDER ENGAGEMENT ON THE CULTURE BILL, <2024
(NATIONAL ASSEMBLY BILL NO. 12 OF 2024) BY THE
DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE - 28%°
24™ NOVEMBER, 2024

The Departmental Committee on Sports and Culture is established under National Assembly
Standing Order 216, part (5) (¢) of which mandates it to ‘study and review all legislation
referred to it

The Culture Bill, (National Assembly Bill No.12) 2024, is before the Committee for
consideration and reporting to the House in accordance with National Assembly Standing
Order 127. In this regard, the Committee acknowledges with appreciation the receipt of your
submissions on the Bill.

The Committee is in the process of preparing its report to the House in order to facilitate
further processing of the same. In order to enrich its report and enable Members ventilate on
your submissions and seek clarifications where necessary, the Committee has convened a two-






THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100 Telephone: +25420284-8000 ext. 8300
Nairobi, Kenya Email: cna@parliament.go. ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembl

When replying, please quote
Ref. NA/DDC/SC/2024./ (081) 18" November, 2024

Ms. Ummi Mohamed Bashir, CBS

Principal Secretary,

State Department for Culture, the Arts and Heritage
Ministry of Gender, Culture, the Arts and Heritage
NAIROBI

Dear (v)f @“5\"‘(

REF: STAKEHOLDER ENGAGEMENT ON THE CULTURE BILL, 2024
(NATIONAL ASSEMBLY BILL NO. 12 OF 2024) BY THE
DEPARTMENTAL COMMITTEE ON SPORTS AND CULTURE - 23%P
AND 24™ NOVEMBER, 2024

The Departmental Committee on Sports and Culture is established under National Assembly
Standing Order 216, part (5) (c) of which mandates it to study and review all legislation
referred to it

The Culture Bill, (National Assembly Bill No.12) 2024 is before the Committee for
consideration and reporting to the House in accordance with National Assembly Standing
Order 127. In this regard, the Committee acknowledges with appreciation the receipt of your
submissions on the Bill.

The Committee is in the process of preparing its report to the House in order to facilitate
further processing of the same. In order to enrich its report and enable Members ventilate on
your submissions and seek clarifications where necessary, the Committee has convened a two-
day retreat from Friday 22" to Saturday 23 November, 2024 at a venue to be
communicated in Mombasa County.

This is therefore ic invite you to the meeting together with Chief Executive officers of the
following agencies under the State Department:

1. National Museuru of Kenya;
ii. Bomas of Kenya;

iii. Kenya Cultural Centre, and
iv. Heroes Council

Whereas the Committee will cater for the costs of conference facilities, it is expected that all
invited participants will cater for their transport and subsistence costs for the retreat.






THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go.ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly
When replying, please quote ;
REF: NA/DDC/S&C/2024/063 3rd September, 2024

Dr. James G. Njogu, HSC

Ag. Secretary General/Chief Executive Officer
UNESCO, Kenya National Commission

P.O Box 72107-00200

16" Floor, National Bank

Building Harambee

NAIROBI.

Dear D, N30.99

RE: MEETING WITH THE DEPARTMENTAL COMMITTEE ON SPORTS AND
CULTURE TO CONSIDER THE CULTURE BILL (NATIONAL ASSEMBLY

BILL NO. 12 OF 2024)

The Departmental Committee on Sports and Culture is established pursuant to National
Standing Order 216 of the National Assembly Standing Orders, and is mandated inter alia; ‘to

study and review all legislation referred to ir’.

The Culture Bill (National Assembly Bills No. 12 of 2024) is before the Committee for study,
review and reporting to the House. The Bill which seeks to give effect to Article 11 (3) (a) of
the Constitution was Read a first time in the House on Wednesday, 18" April 2024. Pursuant
to Standing Order 127 (1), the Bill was committed to the Departmental Committee on Sports
and Culture for consideration and tabling of its report to the House.

Article 118(1) of the Constitution of Kenya and Standing Order 127(3) require Parliamentary
Committees considering Bills to facilitate public participation and involvement.

In compliance with the provisions of Article 118 (1) (b) of the Constitution and Standing Order
127(3), the Committee invites you for a meeting to discuss the said Bill. The meeting will be
helc on Thursday, 19" September, 2024 at 9.30 a.m. in Committce Room 23 on " Floor,

Bunge T:wer, Parliament Buildings.

We request that you avail twenty (20) hard copies of your submissions to the meeting and send
soft copies to the Office of the Clerk of the National Assembly, Parliament Buildings via

email address: ena@parliament.go.ke on or before Tuesday, 17" September, 2024 by 5.00
pm.






THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300

Nairobi, Kenya Email: cna(a)parlinmf‘nt,go.ke

Main Parliament Buildings www parliament.go.ke/the-national-
assembly

When replying, please quote
Ref. NA/DDC/SC/2024/ (044) 24" July, 2024

Hon. Shadrack Mose

Solicitor General

Office of the Attorney-General and Department of Justice,
Sheria House. Harambee Avenue

NAIROBI.

Dear || 04 MNose

REF: CONSIDERATION OF THE CULTURE BILL, 2024 (NATIONAL ASSEMBLY
BILL NO. 12 OF 2024) BY THE DEPARTMENTAL COMMITTEE ON
SPORTS AND CULTURE-

The Departmental Committee on Sports and Culture is established under National Assembly

Standing Order 216, part (5) (c) of which mandates it to ‘study and review all legislation

referred to it’.

Your letter Ref: AG/LDD/206/1/8 dated 12 June, 2024 on the above matter refers. You will
recall that in the letter, you requested the rescheduling of the meeting with the Committee
planned for 15* June, 2024 to a later date.

In this regard, the Committee has scheduled the meeting for Thursday, August 1st, 2024, at
10:00 a.m. in Committee Room 21 on the 5th Floor, Bunge Tower, Parliament Buildings.

The liaison officers on this subject are Mr. Adan Gindicha who may be contacted on Tel No.
0720450112 or email address: adan.gindicha@parliament.go.ke and Ms. Mary Kinyunye,

Tel No. 0723179346 or email: mar}gkinyunyc@garliamenl.go.ke.

Yours

Pl

JEREMIAH NDONBI, MB*
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: -
Ms. Umimi Mohamed Bashir, CBS
Principal Sccretary,
State Department for Culture, the Arts and Heritage
Ministry of Gender, Culture, the Arts and Heritage
NAIROBI.
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20™ November, 2024

SUBMISSION ON THE CULTURE BILL 2024

The Creative Economy Working Group (CEWG) is grateful to the National Assembly
Departmental Committee on Sports and Culture for giving us the opportunity to make
submissions on the Culture Bill, 2024 (National Assembly Bill No. 12 of 2024) during the
Committee Retreat of Friday 22™ and Saturday 2024 in Mombasa County. CEWG is a network
of institutions and individuals working in the culture and creative sector advocating for the
development of facilitative policy and legislative frameworks for the advancement of culture,
arts and media in Kenya. The network have been engaged in the development of the National
Culture Policy and Bill at different stages and provided input.

The following are the institutional members of the Creative Economy Working Group:

1. Twaweza Communications (Convenor)
2. The GoDown Arts Centre

3. Performing Arts Ltd

4. Kenya Scriptwriters Guild

5. The Creatives Garage

6. Book Bunk Trust

7. The Orature Collective

8. Content Development & Intellectual Property Trust
9. Go Sheng Services

10. Docubox — EADFF

11. Content House

12. The Nest Collective

13. Bumi Media

14. CINE Arts Afrika

15. PAWA 254

16. TICAH

17. Nairobi Film Festival

18. Bloggers Association of Kenya

19. HEVA Fund LLP

20. African Digital Heritage



General Comments

1. The Working Group commends the National Assembly Departmental Committee on
Sports and Culture for its commitment towards a policy and legislative framework that
would ensure that the cultures of the peoples of Kenya are hamessed and promoted as
carriers of knowledge, experiences and aspirations of communities as well as sites of
community and national identity. Cultures and arts have extrinsic and intrinsic value
whether expressed in music, performing arts, visual arts, film, fashion or other
manifestation of creativity. By building clarity on the place of culture in social and
economic development, the people of Kenya will gain more confidence and dignity as
they engage the rest of the world because they have a ground on which they stand to
express themselves and interact with others.

2. Recognizing that culture is devolved, the Culture Bill, 2024, will provide direction to
County governments as they develop county culture policies, legislations, regulations
and programmes. Without the National Culture Bill, counties are devcloping
frameworks that are not synergized.

3. The Bill provides as opportunity for social and economic growth in Kenya. Culture -
which is expressed through the arts in their various forms - accounts for approximately
3.1% of the Global Domestic Product (GDP) and 6.2% of all employment, especially
among the youth. According to the UNCTAD 2022 OQutlook Report, creative industries
make a significant contribution to international trade in goods. World exports of
creative goods increased from USS 208 billion in 2002 to USS 524 billion in 2020.
Since 2007, Asia has been the largest exporter of creative goods with the exports of
creative goods amounting to US$ 308 billion in 2020, followed by Europe at USS$ 169
billion, and Northern America at USS 37 billion. It is China that drives the dominance
of Asia in creative goods by accounting for 32 per cent of global creative goods exports.
Kenya can benefit from creativity and innovation by deliberately investing in enabling
and conductive culture and arts policies, infrastructure, institutional capacities and
processes to harness the cultural and creative industries.

4. The Culture Bill, 2024 ought to cmpower the Cabinet Minister to put in place
mechanisms for restitution and reparation of Kenya’s cultural heritage illicitly acquired.
This is in recognition of the ongoing national, regional and global debate on the
responsibility of former colonial powers over cultural resources acquired from former
colonies through theft or illicit trade.

5. The Charter for African Cultural Renaissance adopted in 2006 establishes the resolve
to ensure repatriation of illicitly acquired or stolen heritage resources. Chapter (iv)and
(v) of the Charter spells out how African countries should protect their African artistic
goods and services and how to protect their African cultural heritage respectively.
Kenya is however yet to sign this Charter. The Departmental Committee can address
the matter of ratifying the Charter for African Cultural Renaissance.



.

Article Issue Proposal Rationale
PART I: ‘artist’ not defined, | Define artist as ‘any This definition is derived from
Preliminary | although ‘art’ is person who creates or the UNESCO
Interpretation | defined gives creative expression | (hitps:/'www.unesco.org/en/lcgal-
to, or re-creates works of affairs/recommendation-
art, who considers his concerning-status-artist).
artistic creation to be an
essential part of his life,
who contributes in this
way to the development of
art and culture and who is
or asks to be recognized as
an artist, whether or not he
is bound by any relations
of employment or
association.
PART 11 (5) | Management The Bill should empower Efforts at restitution of Kenya’s
Culture the Cabinet Secretary to cultural heritage require a
develop policies and framework for engagement with
Restitution and regulations on restitution foreign museums, academic
repatriation of and repatriation of cultural | institutions, private collectors etc.
cultural heritage not | heritage illicitly held in Currently, no framework exists.
included as part of foreign nations. Although Article 9 (4, ¢) gives
management of authority to the Cabinet Secretary
culture. Article 9 (4, to prescribe regulations to combat
¢) gives authority to trafficking of cultural property,
the Cabinet this is inadequate. A restitution
Secretary to and repatriation framework
prescribe regulations would be needed
to combat trafficking
of cultural property
Cultural diplomacy | Include “coordination of The Ministry of Foreign Affairs
cultural diplomacy activities | undertakes cultural diptomacy.
However, there is need to build
synergies with the Ministry in
charge of culture to build
coherence.
Linkages with Include establishment of Research is an important basis for
research linkages with institutions policy formulations on culture
institutions undertaking research on
Kenya’s cultures and
heritage




National Cultural Include ‘develop national Cultural and creative hubs can be
and Creative Hubs | cultural and creative hubs centers of creativity and
and strengthen trade in innovation, linked to trade and
cultural goods and services’ | industry. . It would be important
to ensure the Intcllectual Property
Rights (IPRs) of creators in the
hubs are protected
6) Responsibilities of
County
govermment
(6) (a) No provision | Include a function on Counties should take initiative to
for “initiation’ of ‘initiating; cultural activities | design cultural activities
cultural activities
Protection of Include ‘Protection of This would ensure fair
cultural workers is | cultural workers and compensation for offenng
not included support their professional cultural goods and services
development’
Cultural tourism is | Include ‘the development of | Cultural tourism is important for
not included cultural tourism’ as a income generation, intercultural
function of county understanding and national
governments cohesion. Cultural tourism can
diversify sources of income in a
sustainable manner because it is
tied to creativity and human
experiences
Sincerely
Kimani Njogu, Ph.D
Chair,
Creative Economy Werking Group.
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REPUBLIC OF KENYA

Your ref: NA/DDC/SC/2024(082) Date: 19" November, 2024
Our ref: TF/4/26(06)

Office of the Clerk of the National Assembly,
P.O Box 41482 — 00100,
Main Parliament Buildings,
Nairobi, Kenya.
Attn: Jerimiah Ndombi, MBS

Dear Sir,
SUBJECT: Tourism Fund’s Submission on Culture Bill 2024.
Reference is made to the parliamentary departmental committee on sports

and culture’s letter dated 18" November 2024 requesting the Fund to make
submissions as captioned above.

The Fund submits as follows:

1. Tourism Fund is a body corporate within the Ministry of Tourism and
Wildlife established by the Tourism Act Cap. 381 Laws of Kenya which
came into operation on 15! September, 2012 vide a special issue Kenya
Gazette Supplement No. 93 of 24" August, 2012. The Fund is the legal
successor to Catering and Tourism Development Levy Trustees which
had been in operation since 1972 under the umbrella of the repealed
Hotels and Restaurants Act Cap.494, Laws of Kenya.

2. In accordance to Section 69 of the aforementioned Act, The Fund’s
mandates includes financing the following and mobilising resources to
the benefit of tourism related activities;

a. Development of tourism products and services

b. Marketing of Kenya as a tourist destination through the
Tourism Board;

c. Activities of the Protection Service,

d. Tourism research, tourism intelligence and the national Tourism
information management system;

e. Activities of the Tourism Sector Safety, Communication and Crisis
Management Centre to be established and managed by the parent
Ministry;

5th Floor, Tourism Fund Building, Valley Road, P.O Box 46987-00100, Nairobi, Kenya
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REPUBLIC OF KENYA

f. Training and capacity development activities of Kenya Utallii
College and any other offering training in tourism hospitality;

3. Aligned to Section 69 of the stated Act, the following are part functions

of the Fund;

a. Collect tourism levy,

b. Establish, equip and control such other tourism and hospitality
training institutions as it may necessary upon approval,

c. Establish a tourism training revolving fund

4. Kenyan culture is a key component in packaging and marketing the
country as a unique tourist destination in comparative to both the
regional and international competitors. The Fund therefore welcomes
the ‘Culture Bill 2024’ for once enacted will define the management of
culture for the country’s culture to the benefit of refining tourism product
and services offering.

5. These includes aspects like the anticipated establishment of a cultural
database, defined access to information and the envisaged roles of
Government in the Management of the Culture that shall definitely
leverage the tourism sector attractiveness.

6. The Fund therefore supports the processing and enactment of the
‘Culture Bill 2024’ since it shall amongst others; strengthen the
sustainable development of the tourism sector through refined
destination offering as a resultant.

Yours Sincerely,

—

David K. Mwangi, MBS
Ag. Chief Executive Officer

5th Floor, Tourism Fund Building, Valley Road, P.O Box 46987-00100, Nairobi, Kenya
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IV.

PROPOSED AMENDMENTS TO THE CULTURE BILL, 2024

(BY NATIONAL MUSEUMS OF KENYA (NMK))

National Museums of Kenya generally supports the Bill. The Bill gives effect to
Article 11 of the Constitution and is complimentary to previous Legislations such
as The Protection of Traditional Knowledge and Cultural Expressions Act, 2016.

The functions as allocated under sections 5 and 6 of the Bill are well in

accordance with schedule 4 of the Constitution on delineation of functions
between the National and County governments

Several regulations will be required to be put in place to ensure the Bill, once
enacted, is implemented. (on compensation, registration etc)

SPECIFIC COMMENTS

On offences:

Section 18 (4): Second last line: add the word “it” in between the words (if
appears).

Clause 20 (1h): Amend the clause to read:

Conducts an activity or development at a place that has a cultural; expression or
heritage without a requisite permit or license. -

Sec. 20 (2): Fine of Kshs. 200,000/- as maximum is too low. Propose for between
Kshs. 500,000 to 1 million as maximum fine.

Sec. 22: 10 years imprisonment proposed as penalty is too high. Propose for
between | and 2 years.

Sec. 24: Proposal for a life imprisonment for destroying a cultural property is too
harsh. 1 to 2 years would be adequate.
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Sec. 33(g): Amend by deleting all works from ‘we need to capture..............
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BOMAS

OF KENYA LTD

Submission

Stakeholder engagement on the Culture Bill 2024

Presentation to the National Assembly Committee on Sport i
and Culture on 234 and 24t November 2024

At Traveller’s Beach Resort, Mombasa
By
Jimmy Okidiang’|
Ag. Chief Executive Officer



1. Clause 2: Interpretation of cultural property (Meaning-p
on religious or secular grounds is specifically designated
importance for archeology, prehistory, history, literature, a‘rt

» Performing arts-This should be included under clause 2 as one of Keny
cultural properties because, performing arts encompass all cultural art for
in which communities use their bodies and voices, in relation to othe‘
objects, to convey cultural artistic expressions. The Bill identifies musmalx‘
instruments as the only cultural property. Performing arts include dram
dance, music, rituals, and recitals. Bomas preserves cultural dances llk
Isukuti (of the Luhya), Eunoto (Maasai initiation), Mwadzindika (spirtual danc
of Giriama, and Mwinjiro (therapeutic dance of Embu and Meru) among mapy:’
others. This cultural heritage is of cultural and religious importance. :

Kenya has a rich heritage of cultural games and sports that the Bill shou
capture. Examples include bull fighting of Isukha, ajua commonly with
Luo community , and boat racing and restling of the Banyala .



1. Clause 2: Interpretation of cultural
property Conti.....................

» Architectural designs of Kenya’s cultural homesteads may not be sui
captured under Buildings (clause 2 (d). Examples of gazetted herit
buildings include Fort Jesus and Lamu old town. This is a different herit
from the architectural designs of Kenya’s traditional homesteads llke t
Maasai Manyatta, the Luo, and the Kikuyu....

» Food, drinks, and traditional medicines are Kenya’s cultural [)rOpertles tha |
need safe guarding due to their scientific properties. The culinary habits of"
each communiti/ has made them develop specific ways of preparing KOOdﬁ
and drinks, while acknowledging accompanying taboos and etiquette. The

food and drinks guarantee Kenyan communities nutritional requ1rement
and have medicinal value.

As regards medicine, tan§1ble efforts, through this Bill, should be take
rotect traditional medicines for preventlve and curative manageme
er citizens. Bok has a botanical garden that has a variety of

medicinal herbs.




1. Clause 2: Interpretation of cultural
property Conti.................

» Conclusion

Constitution of Kenya Sub article 2 which calls for recognition and_;i;’;
promotion of the tangible and intangible cultural properties. %
Properties like the articles of furniture and musical instrume ts"-ff-'ff-
should not be treated as stand-alone items. Musical mstrumentsrke-
under performing arts. Further, the cultural properties listed ar\?"
not exhaustive and representative. They are heavy on archives ang
museums.



2. Schedule Page 16

» Bomas of Kenya, a premier institution in the
preservation and promotion of Kenya’s cultural
heritage has not been included as one of the national
cultural institutions. Bomas’ mandate is completely
different from the other cultural institutions and it is
the custodian of Kenya’s intangible and tangible
cultural properties like Kenya’s folk music, musical
instruments, cultural dances, cultural homesteads,
artifacts, and cultural cuisines.

Thank you!



MINISTRY OF GENDER, CULTURE, THE ARTS AND HERITAGE
STATE DEPARTMENT FOR CULTURE, THE ARTS AND HERITAGE
OFFICE OF THE PRINCIPAL SECRETARY

Tel: +254 - 020-2251164, 2251005/ 2250576/2217508/9 KNLS Building
Fax: +254 - 316187 P.O. Box 49849-00100
Nairobi, Kenya

When replying please Quote:

SDCH 1/17(C) VOL 11 (40) 6th May 2024

e “\‘:' ! A =
Mr. Samuel Njoroge, CBS Cg/ A'{f AKQM &ﬂ@/l{x/

Clerk of the National Assembly =
Office of the Clerk 9[5 TNP)‘WOEQZQS /»?J{'
Main Parliament Buildings

P.O Box 41842-00100

NAIROBI

Dear Sir,

THE CULTURE BILL (NATIONAL ASSEMBLY BILL NO. 12 OF 2024)

(

Reference is made to the above subject matter and the invitation to submit
Memoranda on the Culture Bill (National Assembly Bill No. 12 of 2024
sponsored by the Leader of the Majority Party.

The State Department for Culture, the Arts and Heritage fully supports the
enactment of the Culture Bill (National Assembly Bill No. 12 of 2024) into law. The
Bill seeks to recognize and give effect to Article 11(3) (a) of the Constitution of Kenya
including promotion and protection of communities’ cultures and cultural heritage
as well as provide a framework to guide on national cultural development, a policy
intervention prescribed by the National Culture and Heritage Policy.

The impiementation of the envisaged Culture Act is expected to benefit the Country
in the following ways:

i. Equal recognition, respect and dignity for all cultures including marginalized
communities;

ii. Realization of job opportunities for youth and unemployed;

ii1. Protection of communities’ cultures and cultural herifdg@ TIONAL ASSEIVI.BLY_I

iv. Delineate rolcs_pf the "N-ati'onial‘a'nd- County Governm 3ntsI;QE C a7 IVED
PR o LT 07 MAY 2024
» MAY 20 .
0 DEPUTY CLERK
JOWON

P. O. Box 418472 ~00100. Nuipru.
etd




v. Monitoring compliance with standards and regulation concerning cultiure .and
cultural heritage;

vi. Implementing bilateral and multilateral agreements relating te culture.

The State Department for Culture, the Arts and Heritage has addressed highlights
between the Culture Bill, 2024 (National Assembly Bill No. 12 of 2024) and the
Protection of Traditional Knowledge and Cultural Expressions Act, 2016 to aide
better understanding of both the Bill and the Act as being separate and distinct.

On behalf of the State Department, we assure you of our highest consideration as
we look forward to the enactment of the Culture Bill, 2024 (National Assembly Bill
No. 12 of 2024) into law.

Yours sincerely,

Ms. Umini Bashir, CBS
PRINCIPAL SECRETARY

Encls.

Copy to: Hon. Aisha Jumwa Katana, EGH
Cabinet Secretary
Ministry of Gender, Culture, the Arts and Heritage
KNLS Building
NAIROBI

Hon. Daniel S. Wanyama M.P

Chairman

Parliamentary Committee on Sports & Culture
Parliament Buildings

NAIROBI



Article 2 (6) of the Constitution. The Bill aims to give effect to these internationag]
Instruments including, the Internationg] Covenant on Economic, Social and
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2.0 Similarities pbetween the Culture Bill, 2024 & the Protection of
Traditional Knowledge and Cultural Expressions Act

The Protection of Traditional Knowledge and Cultural Expressions Act, gives
effect to Article 11,40 & 69(1)(c) of the Constitution.

The Culture Bill, 2024 gives effect to Article 11(3) (a) of the Constitution
(ensure that communities receive compensation or royalties for the use of
their cultures and cultural heritage).

a. Definitions

The definitions of “Cabinet Secretary’, “community”, “cultural heritage”,
“intangible cultural heritage” and “prior informed consent” are similar in the
Culture Bill, 2024 and the TK & C Act.

“Cabinet Secretary” means the Cabinet Secretary for the time being responsible
for matters relating to culture;

«community”’ means & culturally homogeneous and consciously distinct group
of people who share any of the following attributes—

(a) common ancestry,

(b) similar culture or mode of livelihood or language;
(c) geographical space; |

(d) ecological space; or !

(e) community of interest;

“«cultural heritage” means—

(a) tangible cultural heritage including—

(1) movable cultural heritage;

(i1) immovable cultural heritage; and
iii) underwater cultural heritage;

(b) intangible cultural heritage;

(c) natural heritage including natural sites with cultural aspects such as cultural
landscapes, physical, biological or geological formation; or

(d) heritage in the event of armed conflict;

“jntangible cultural heritage” means the practices, representations,
expressions, knowledge, skills and cultural spaces associated with a community,
social group or individual and recognized as part of the community, social group
or individual’s cultural heritage;
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1. The Definition of “Cabinet Secretary” is adopted noting that jt is
Preempted that the Cabinet Secretary in charge of both the Bill & Act
will be the Cg Culture,

11, The Definitions of “community”, “cultura] heritage”, “intangibe cultura]
heritage” and “pripr informed consent” in heth the Bi]] g Act are
adopted from the definitions Contained in the UNESCO Conventiong

The Conventions are the Standard z'nsrruments used in the definition of culture
and, therefore, had to apply for both the Cultyre Bill and the Protection of

Resgonse

The guiding Principles are anchored on the Nationg] values and Principles of
governance, (Article 70 of the Constirution}



Response

The database envisioned by gection 5 (&) of the TK & C Act is specific to
traditional knowledge and cultural expressions (from_a traditional domain) for
the purpose of ascertaining ownership of the knowledge for the purpose of
benefits in accordance to Article 11 (&) where communities are paid
compensation for their cultures and cultural heritage.

Conversely, Article 7 of the bill is the establishment of a database for all cultural
practitioners and aspects of national heritage.

d. Protection of Cultural Heritage

Clause 18 of the Bill and section 18 of the TK & C Act deal with the protection of
cultural heritage (same intention, different styles).

Response

Article 18 of the Act deals mainly with the protection of traditional knowledge
against any misaggrogriation, misuse, abuse or unlawful access and exgloitation.
Article 18 of the Bill is more on Qrotection of tangible cultural property such as

artefacts and archaeological sites. The sgeciﬁcities are therefore different.

e. Offences

Clause 20 of the Bill and section 38 of the TK & C Act provide for offences relating
to cultural heritage. Both the Act and the Bill provide for different offences in
certain instances.

Response

Article 20 of the Bill broadly covers aspects of tangible cultural property while the
offences in section 38 of the TK & C Act is more o1l traditional xnowledge and
cultural expressions. The Department of Culture, proposes expunging aspects of
cultural expressions 1n the Bill in order that it only deals with tangible cultural

property.
3.0 Conflicts in the Bill and the TK & C Act
i, Definition of Cultural expression
The definitions of ‘cultural expression’ in the Bill and the TK & C Actare different.
The Bill defines cultural expression as;

“cultural expressmn” means those expressions that result from the creativity of
individuals, groups and societies and that have cultural content and may
communicate a cultural symbolic meaning or convey a cultural value;
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(d) tangible €Xpressions, including Productions of art, drawings, €tchings,
Iithographs, engravings, prints, photographs, designs, Paintings,
including body—pamting, carvings, sculptures, pottery, terracotta, mosaic,
Woodwork, meta] ware, jewelry, basketry, Pictoria] woven tissues,

The TK & ¢ Act provides an elaborgte definition of cultura] €Xpressions in
Comparison to that in the Bill. The Department of Culture proposes adopting the
definition in the TK & C Act.

ii. Definition of prior informeq consent

The Bi1 defines ‘prior informed consent’ differently from the TK & C Act. The Bill
provides for consent from the Concerned Communitjeg while the Act Provides for
consent from the Owners

The Bi]l Provides a5 thus;
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Response

While the two may broadly appear to be similar, the prior informed consent with
respect to the TK & C Act is more specific to traditional knowledge and traditional
cultural expressions. what is in the Bill is broader and captures all the other
aspects of culture. The Department of Culture has no objection if this aspect is
dropped from the Bill.

iii. Power of the Cabinet Secretary

Clause 5 of the Bill gives powers to the CS to prescribe regulations and standards
and to implement bilateral and multilateral agreements on culture. The TK & C
Act does not grant such powers tO the CS.

Response

Section 43 of the TK & C Act grants the Cabinet Secretary the power 1O make
regulations for the better carrying into effect of the Act. Indeed three (3) sets of
draft regulations have already been developed.

This is a standard provision for many legislations.
jv. Seizure and disposition of tangible cultural heritage

Clause 19 of the Bill provides for conditions in which there can be seizure and
disposition of tangible cultural heritage which includes recovered without a valid
permit. Section 17 of the TK & C Act provides for protection as long as the criteria
under section 14 is fulfilled which includes where the identity of the jndividual
is unknown.

Response

Section 19 of the Bill is with respect to archaeological, artistic or Qaleontological
in nature that is considered as national heritage in accordance with the National
Museums and Hentage Act which requires one to have a permit to excavate, hold
or export. This may not necessarily relate to any known community-

Conversely, gSection 17 of the TK & C Act 1s on the grotection of cultural

exgressions Qertaining to d community s identity whose exgloitation will demand
that the Qarticular owners are comgensated.
v. Offences

Clause 20 of the Bill and Section 37 of the TK & C Act provide for different
offences in the game sector.

Response

This has been responded to above.
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The answer to th;g is the Same as that on the database above.

4.0 Conclusion

1. Pursuant tq Paragraph 4 of Part 9 of the Fourth Schedule tq the
constitution, the function of culturaj activities is for the county
Bovernmentg. HOWever, th i
has g wider role in the regulation of these activities. Th;g may be
interpreted as unconstitutiona].

Resgonse

Ministry (State Department) considered introducing
amendments tq the existing Act rather that introducing an

cultura] Tesources, cultura] diversity,
traditiona] knowiedge and associated intellectyg] Property rights to eénhance
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The Bill seeks 10 recognize and give effect to Article 11(3) (a) of the Constitution
of Kenya including promotion and protection of communities’ cultures and
cultural heritage as well as provide & framework to guide on national cultural
development, & policy intervention prescribed by the National Culture and
Heritage Policy.

The 1rnplementation of the envisaged Culture Act is expected 1O benefit the
country in the following ways:

e Equal recognition, respect and dignity for all cultures including marginalized
communities;

e Realization of job opportunities for youth and unemployed;
e Protection of commurnities’ cultures and cultural heritage;

e Delineate roles of the National and County Governments;
.

Monitoring compliance with standards and regulation concerning culture
and cultural heritage;

e Implementing bilateral and multilateral agreements relating to culture.

5.0 New 1deas jntroduced by the Culture Bill, 2024 that are not in the TK
& C Act

1. Clause 9 of the Bill provides for compensation for use of culture and

cultural heritage which is not provided for in the Act.

9. Clause 10 of the Bill introduces exceptions and limitations to
compensation for use of culture and cultural heritage.

3. Clause 11 of the Bill introduces export, import and transfer of inventoried

cultural property-

Clause 12 of the Bill introduces application f© conduct research.

5. Clause 13 under the Bill introduces payment of registration fees for
cultural property-

6. Clause 14 and 15 of the Bill introduces refusal to register and cancellation
of registration under some circumstances.

7. The Bill defines community of interest, cultural propertys culture, cultural
industries, cultural practitioner, national expressions, protection and
safeguarding. These phrases arc not defined under the TK & C Act.

>

Page & of 8




~’

- i
NATIONAL ASSEMBELY

RECFEIVED
U3 MAY 2024

DEPUTY CLERK
- J.W.N |
P. 0. Box 41842 -00100. NAIROPI |

p— S ——

Tel: +254 _ 020-2251164. 2251005/ 2250576/2217508/9 KNLS Building
Fax: +254 _ 316187 P.O. Box 49849-00100

Nairobi, Kenya
When replying please Quote:

SDCH 1/17(c) vor 11 (40) 6t May 2024

Mr. Samuye] Njoroge, CBs

Clerk of the National Assembly e
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The State Department for Culture, the Arts and Heritage fully Supports the
tnactment of the Culture Bj]] (Nationa] Assembly B No. 12 of 2024) into Jaw. The
Bill seeks to recognize and give effect to Article ] 1(3) (a) of the Constitution of Kenya



v. Monitoring compliance with standards and regulation concerning cuitiare and;
cultural heritage:

vi. Implementing bilateral and multilateral agreements relating to culture.

The State Department for Culture, the Arts and Heritage has addressed highlhights
petween the Culture Bill, 2024 (National Assembly Bill No. 12 of 2024) and the
protection of Traditional Knowledge and Cultural Expressions Act, 2016 to aide
better understanding of both the Bill and the Act as being separate and distinct.

On behalf of the State Department, W€ assure you of our highest consideration as
we look forward to the enactment of the Culture Bill, 2024 (National Assembly Bill
No. 12 of 2024) into law.

Yours sincerely,

Ms. Ummi Bashir, CBS
PRINCIPAL SECRETARY

Encls.

Copy to:  'Hon. Aisha Jumwa Katana, EGH
Cabinet Secretary
Ministry of Gender, Culture, the Arts and Heritage
KNLS Building
NAIROBI

Hon. Daniel S. Wanyama M.P

Chairman

parliamentary Committee on Sports & Culture
parliament Buildings

NAIROBI
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MINISTRY OF GENDER, CULTURE, THE ARTS AND HERITAGE
STATE DEPARTMENT FOR CULTURE, THE ARTS AND HERITAGE

for the Promotion of g]] forms of national and cultural €Xpressions and a means
of énsuring that coOmmunities recejve Compensation or royalties from the use of
their culturaj €Xpression and heritage.

Kenya hag ratified varioys internationa] cultura] instruments, bPursuant tq
Article 2 (6) of the Constitution. The Bill aims to give effect to these internationa]
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2.0 Similarities between the Culture Bill, 2024 & the Protection of
Traditional Knowledge and Cultural Expressions Act

The Protection of Traditional Knowledge and Cultural Expressions Act, gives
effect to Article 11, 40 & 69( 1){c) of the Constitution.

The Culture Bill, 2024 gives effect to Article 11(3) (a) of the Constitution
(ensure that communities receive compensation or royalties for the use of
their cultures and cultural heritage).

a. Definitions

The definitions of “Cabinet Secretary’, «community”, “cultural heritage”,
«intangible cultural heritage” and “prior informed consent” are similar in the
Culture Bill, 2024 and the TK & C Act.

«Cabinet Secretary’ means the Cabinet Secretary for the time being responsible
for matters relating to culture;

«community” means a culturally homogeneous and consciously distinct group
of people who share any of the following attributes—

(a) common ancestry,

(b) similar culture or mode of livelihood or language;
(c) geographical space;

(d) ecological space, or

(e) community of interest;

“cultural heritage” means—

(a) tangible cultural heritage including—
(1) movable cultural heritage;

(13) jmmovable cultural heritage; and

(ii1) underwater cultural heritage;

(b) intangible cultural heritage;

(c) natural heritage including natural sites with cultural aspects such as cultural
landscapes, physical, biological or geological formation; OT

(d) heritage in the event of armed conflict;

«jntangible cultural heritage” means the practices, representations,
expressions, knowledge, skills and cultural spaces associated with a community,
social group or individual and recognized as part of the community, social group
or individual’s cultural heritage;
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Response

ii. The Definitions of “community”, “cultura] heritage” “intangible cultural
heritage” ang “prior informed consent” in both the Bill & Act are

The COHVEIltIOI‘lS are the standard instruments used in the definition of culture
and, therefore, had to apply for both the Culture Bill and the Protection of

C. Establishment of g databage
Clause 7 of the Culture Bill, 2024 Provides that the Cabinet Secretary, in

maintain q register which shall contqin information on traditiongl knowledge and
cultural expressions.

(Clause 7 of the Bijl Seems to replicate section 8(3} of the TK & ¢ Act).
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Response

The database envisioned by Section 5 (a) of the TK & C Act is speaific to
traditional knowledge and cultural expressions (from a traditional domain) for
the purpose of ascertaining ownership of the knowledge for the purposc of
benefits in accordance 1o Article 11 (@) where communities are paid
compensation for their cultures and cultural heritage.

Conversely, Article 7 of the bill is the establishment of a database for all cultural
practitioners and aspects of national heritage.

d. Protection of Cultural Heritage

Clause 18 of the Bill and section 18 of the TK & C Act deal with the protection of
cultural heritage (same intention, different styles).

Response

Article 18 of the Act deals mainly with the protection of traditional knowledge
against any misaggrogriation, misuse, abuse O unlawful access and eggloitation.
Article 18 of the Bill is more on Qrotection of tangible cultural Qrogegy such _as
artefacts and archaeologica[ sites. The specitr,cities are therefore different.

e. Offences

Clause 20 of the Bill and section 38 of the TK & C Act provide for offences relating
to cultural heritage. Both the Act and the Bill provide for different offences in
certain instances.

Response

Article 20 of the Bill broadly covers aspects of tangible cultural property while the
offences in section 38 of the TK & C Act is more on traditional knowledge and!
cultural expressions. The Department of Culture, proposes expunging aspects of
cultural expressions in the Bill in order that it only deals with tangible cultural
property.

3.0 Conflicts in the Bill and the TK & C Act
i. Definition of Cultural expression
The definitions of ‘cultural expression’ in the Bill and the TK & C Act ar¢ different.
The Bill defines cultural expression as;

«cultural expression” means those expressions that result from the creativity of
individuals, groups and societies and that have cultural content and may
communicate & cultural symbolic meaning or COnvey a cultural value;
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{(d) tangible €Xpressions, including Productions of art, draWings, €tchings,
lithographs, engravings, prints, photographs, designs, paintings,
inc]uding body—painting, carvings, SCulptures, pottery, terracotta, mosaic,
woodwork, meta] ware, Jewelry, basketry, Pictoria] woven tissues,

The TK & C Act provides an elaborate definition of cultural €Xpressions in
Comparison to that in the Bj]. The Department of Culture Proposes adoptin the
definition in the TK & C Act

ii. Definition of Prior informed consent

The Bi]] defines ‘prior informed conseny differently from the TK g& C Act. The BiJ
Provides for consent from the concerned Communities whijle the Act Provides for
consent from the Owners,

The Bill Provides ag thus;
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Response

While the two may broadly appear to be similar, the prior informed consent with
respect to the TK & C Act is more specific to traditional knowledge and traditional
cultural expressions. What is in the Bill is broader and captures all the other
aspects of culture. The Department of Culture has no objection if this aspect is
dropped from the Bill.

jii. Power of the Cabinet Secretary

Clause 5 of the Bill gives pOWers to the CS to prescribe regulations and standards
and to implement bilateral and multilateral agreements ofl culture. The TK & C
Act does not grant such powers to the CS.

Response

Section 43 of the TK & C Act grants the Cabinet Secretary the power 1o make
regulations for the better carrying into effect of the Act. Indeed three (3) sets of
draft regulations have already been developed.

This is a standard provision for many legislations.
jv. Seizure and disposition of tangible cultural heritage

Clause 19 of {he Bill provides for conditions in which there can be seizure and
dispositiont of tangible cultural heritage which includes recovered without a valid
permit. Section 17 of the TK & C Act provides for protection as long as the criteria
under section 14 is fulfilled which inctudes where the identity of the individual

is unknown.

Response

Section 19 of the Billis with respect to archaeological, artistic or Qaleontological
in nature that is considered as national heritage_in accordance with _the National

Museums and Heritage Act which requires one 1o have 2 permit to excavate, hold
or export. This may not necessarily relate to any known community-

Conversely, Section 17 of the TK & C Act is on the protection of cultural
g)_c_gressions Qertaining to @ communigy’s identity whose exgloitation will demand
that the garticular owners are comgen,sated.

v. Offences

Clause 20 of the Bill and Section 37 of the TK & C Act provide for different
offences in the same sector.

Responseé

This has been responded to above.
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.

- vi. Register

Section 8 of the TK & ¢ Act already establishes g register of cultural €Xpressions
and traditiong] knowledge. Clause 13 of the Bill
registration of cultural

Provides for application for
DProperty.
Response

4.0 Conclusion

i. Pursuant ¢o Parg
\ Constitution, the

Resgonse
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The Bill seeks to recognize and give effect to Article 11(3) (a) of the Constitution
of Kenya including promotion and protection of communities’ cultures and
cultural heritage as well as provide & framework 10 guide on national cultural
development, & policy intervention prescribed by the National Culture and
Heritage Policy-

The implementation of the envisaged Culture Act is expected to benefit the
country in the following ways:

e Equal recognition, respect and dignity for all cultures including marginalized
communities;

Realization of job opportunities for youth and unemployed;

°

e Protection of cornrnunities’ cultures and cultural heritage;
o Delineate roles of the National and County Governments;
[

Monitoring compliance with standards and regulation concerning culture
and cultural heritage;

L 1mp1ernenting pilateral and multilateral agreements relating to culture.

5.0 New Ideas introduced by the Culture Bill, 2024 that are not in the TK
& C Act

1. Clause 9 of the Bill provides for compensation for use of culture and
cultural heritage which is not provided for in the Act.

2. Clause 10 of the Bill introduces exceptions and limitations to
compensation for use of culture and cultural heritage.

3. Clause 11 of the Bill introduces export, import and transfer of inventoried
cultural property-

4. Clause 12 of the Bill introduces application to conduct research. ‘

5. Clause 13 under the Bill introduces payment of registration fees for
cultural property.

6. Clause 14 and 15 of the Bill introduces refusal to register and cancellation
of registration under some circumstances.

7. The Bill defines community of interest, cultural property, culture, cultural
industries, cultural practitioner, national expressions, protection and
safeguarding. These phrases are not defined under the TK & C Act.
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énsure that Communitieg receive Compensation or Toyalties for the use of theijr
cultures and cultura] heritage,

Since Independence, Kenya hag never enacted 4 Ccomprehensive legislative
framework to support the integration of culture and cultyrg] heritage in the
Nationa] Developrnent Agenda, Therefore, Kenya ig yet to fully harmess the



Through the enactment of the Culture Bili, 2024, Kenya shall bein a position to
address these issues in a systematic and comprehensive fashion.

The Culture Bill, 2024, is also intended to facilitate the implementation of
international conventions and treaties that have been ratified by Kenya including
the International Convention on Economic, Social and Cultural Rights of 1966,
the UNESCO Convention on the Protection of the World Cultural and Natural
Heritage of 1972, and the UNESCO Convention of the Safeguarding of Intangible
Cultural Heritage of 2003. If the Bill is enacted, it will also facilitate the
implcmentation UNESCO Convention on the Means of Prohibiting and
Preventing the Nlicit Import, Export and Transfer of Ownership of Cultural
property of 1970 that Kenya ratified in April 2024.

We have consuited extensively with the Office of the Attorney-General regarding
the previous advisory and agreed that the said advisory should be withdrawn.
Hon. Attorne .General’s noti cation of the withdrawal o the
advisory is annexed hereto for the Committee’s ig[ormation. Furthermore,
the Hon. Attorney-General also advises that several provisions of the Culture
Bill, 2024, contain provisions that may-lead to 2 conflict with the interpretation
and application of the Protection of Traditional Knowledge and Cultural
Expressions Act (Cap.- n18A of the Laws. Of Kenya) and therefore, it is necessary
to amend the Culture Bill, 2024.

In light of the foregoing, the Ministry seeks the support of the Departmental
Comumittee on Sports and Culture in the enactment of the Culture Bill, 2024, to
ensure that culture, cultural property and cultural heritage are embedded in all
spheres of National Development Agenda.

On the Hon. Attomey-General’s advice, and in order o address the potential
conflict between the provisions of the Culture Bill, 2024, and the protection of
Traditional Knowledge and Cultural Expressions, We submit that the Bil}, be
amended in the following ways:

Clause 2
THAT, clause 2 of the Bill be amended—

(a) by deleting the definition of «ecultural expression”;

(b) in the definition of “protection”, by deleting the words “cultures, cultural

heritage and expression” and substituting therefor the words “cultures,
cultural heritage and cultural property”-

Clause 3

THAT, clause 3 of the Bill be amended in paragraph (b), by deleting the words
«and cultural expression” and substituting therefor the words “culture, cultural
heritage and cultural property”.



Clause 5

THAT, of the Bill pe amended in sub-clause (1}(b), by deleting the “cultures,
cultura] heritage ang €Xpression” ang substituting therefor the words “cultures,
cultural heritage anqg cultura] Property”,

THAT, clause 17 of the Bij]] be amended-—

(a) in the marginaj note, by deleting the wordsg “cultural €Xpressions” and
Substifiite therefor the words “cultures, cultural heritage and cultyra]

THAT, of the Bill e amended—

(b} in sub-clauge (2), by deleting the wordg “cultura] €Xpressions and cultural
heritage” ang Substitute therefor the words “cultures, cultura] heritage
and cultura] Property”.

Clauge 20.

Hon. Aisha Jumws Katana, EGH

CABINET SECRETARY
o =~ SECRETARY

Encis,

Copy to: Ms. Ummj Bashir, Cgg
Principaj Secret
State Department Culture, ‘the Arts & Heritage
KNLsS Building
P.O. Box 49849-00100
NAIROB]



Hon. Justin B.N. Muturi, EGH
Attorney General

Attorney General’s Office and
Department of Justice

P.0O. Box 401 12-00100
NAIROBI

Hon. Shadrack J. Mose
Solicitor General

Attorney General’s Office and
Department of Justice

p.0O. Box 401 12-00100
NAIROBI

Hon. Daniel S. Wanyama M.P
Chairman

Parliamentary Commmittee on sports and Culture
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ch consists of clauses 5 to 19 establishes & fr

e 5 set out the role of the national governme
sets out that of county overnments. Clause 7 provides for the estatbhshment of a cultur
database by the nation govemment and by county %)vernments with th
national government. The Cabinet Secretary responsi le for matters relatin _
be responsible for establishing the standards for compatibility between Nne nation
county governrnent databases.
. Clause 8 deals with access to information by any persoen with respect to cultural information
held in a database established under the Act. ss will not include access to
information protected under the Act or any other written law. Clause 2 provides for the
establishment of mechanisms by the Cabinet Secretary, in consultation with _stakeholders,
for determination and payment of Toyalties to communities of the use of their culture an
cultural heritage. Clause 10 provides for the circumstances where compensation, 110 the
public interest, will not be required to be paid.
. Clause 11 of the Bill deals with the procedure for import an
inventoried cultural prog;arty under the supervision and direction of the Cabinet Secretary.
Clause 12 prescribes the procedure for. the application to the Cabinet Secretary and
’ icati onduct of research on any cultural property entered
er approval to conduct

considerati

in the nation ly despite any oth _

research in Kenya that may have peen granted to the applicant Jinder any other written law.
' 2 iration of cultural property, the

Clauses 13, 14 and

manner of notification when registrationt has been refused, an _ x:
certificate of r€ stration of a cu tural aRrOperty. Clauses d 18 deal with the recogmtion,

p;'omotion and protection expressions- Clause 19 of the Bill deals with the
circumstances under whic hall be seized and disposed of

h a tangible cultural heritage s
under the Act.
als with offences and penalties. The

part 111 of the Bill, which consists of clauses 20 to 29, de
ty; sale of protected cultural property; forgery or
1 exportationt of cultural

" offences include theft of cultural property,
damage to cultural expressions;
ty. Other offences

fraud relating to cultural property;
thout a permit; and unauthorised removal of cultural proper
tion of coitural property;

ly with the conditions for the registra
into cultural pro erty without & permit; loaning cultural properties
] possessiorn of cultur

ermit;, damage o inventoried cultu
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d transfer of

without a p
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propegt}r; counterfeiting and misr_epresentation of cultura] Property; the use of Images of
cultur proFerty without Permission; Providing falge and misleadin information under the
Act; and w; fully impeding or obstructin a person performing a Iunction or CXercising g
Power under the Act. The Penalties incy, e fines of up to five hundred thousand shillings’or
Imprisonment for a term of up to two years or both.

Penalty hag not been prescribed for an offence under the Act. Clayse 32 provides for
transifiong] Matters inciuding licenses and permjts that- were isstied before the

. The Schedule to the Bi]] Provides for the Nationa] Cultura] Institutions, that js, Kenya
cultural Centre Nationai Libran'_es, Nationa] Museums of Kenya, and Kenya Nationa]
I'vice, :

10.The Protection of Traditionga] Knowledge and Cultura] Expressions Act wag assed by the
1 It Egccellency the
President on the 3= August, 2016, and Commenced on the 21st September, 2016.



12.Section 4 of the Act prescribes the responsibﬂities of county overnments. These are
for matters relating to

oxercised by the County Executive Committee Member T€S onsible
culture and include registration of _tradmonal knowleage and cultural expressions;
rvation and conservation of traditional knowledge and cultural expressions, rotection

and promotion of the traditional knowledge and cultural expressions, facilitation ©
collaboration, access to Of the sharin of 'rn_formation and data; allocation of fmanmal
resources for the promotion of cultur activities; and estabhshment of mechanisms for

using culture as a tool for conflict resolution and promotion of cohesion.

13.Section S of the Act prescribes the functions of the national government including
establishment and maintenance of the Re ository at the Kenya Copynght Board; promotion
and conservation of traditional knowledge an cultural expressions of communities in
Kenya; P 0 iti ' m misuse am
' and facilitation of access of information and the sharing © '
and data relating to traditional knowledge and cultural expressions.

14.Part 11 of the Act, whic

: o)
fraditional knowledge including recognition, I¢ istration, maintenance of records relating to
concurrent claims of traditional knowledge

shared traditional Knowledge, the treatment O

by more than one community, and that registration does not confer rights OVet traditional
knowledge-

15.Section g provides for the establishment and maintenance of registers of traditional

knowledge DY county governments and a comprehensive Traditional Knowledge Digita
Repository by the national government, and collaboration and co

governments and the national government in the est
of the Act provides that owners and holders of traditional knkcl)wledge sh
: : 2 e

person from exploiting their traditional knowledge_mthou

and prevent any
informed consent; and that every community shall make and adopt its communitaz rules
F(rescrlbmg the procedures for the authorization of the exploitation of their tra itional

nowledge.

SUBMISSIONS FOR THE MINISTRY OF GENDER, CULTURE, THE ARTS & HERITAGE
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_ O the Act requires any person whoe uses traditiona] knowledﬁe Or culturg]
_exé)_ressmns beyond itg traditionaj context shajj acknowledge the owner of ¢ € knowledge

Icate the Source of the knowledge Or' expression and w CI€ possible, the ongin of the
Nowledge or CXpression, and use such knowledge Or expression in 4 manner that Trespects
Is.

17.Section 12 Prescribes g Procedure for the Cabinet Secretary to confer g Compuisory licence,
with the consent of the OWner or holder of rights in traditiona] knowledge and subject tg
Article 40(3)(b) of the Constitution, to a person if the owner or holder refuses to grant licenseg
for €Xploitation. Section 13 Provides that traditiong] knowledge shal] be Protected for gq long
as the Owledge fulfi]s the Protection Criterig referred tq under section 6.

18.Part 1 of the Act,_ which consists of Se€ctions 14 to 17, deajs With the Protection of cultura]
ibes i l tur ]

Section 15 Provides for f € formalitieg I¢ating to the Protection of Ccultura] €Xpressions;
Section 16 Provides that the ownerg and holders of cultura] CXPressions shajj have the right
to protection of those CXPressions; and Section 17 Provides that Cultura] CXpressions shall
be Protected g ainst g]] acts of misappro riation, misuse, unlawfy] access or €Xploitation
for as long as t% ' i 4.

0 20, contains ﬁeneral Provisions. Section
tural €Xpressions aganst

unlawfu] aotg » Section 19 Provides for €Xceptions ang l1rn1'tat1'ons relating to the e loitation
of traditiong] knowledge and culityre CXpressiong by persons other thap holders ¢ rights in
X :



any law relating to copyright trademarks, patents, designs OT other intellectual property

and shall not in any way fect the subsisting rights.

22.Section 24 of the Act provides for the equitable sharing of penefits of rights arising out of
traditional knowledge and cultural expressions. It provides that the Stection of OWneLs
and holders of traditional knowledge Of cultural expressions shall include the right to fair
and equitable sharing of pbenefits arising from the commercial 0t industrial use€ of their

on

05 provides for the process of authorisation of the useé of tradition. knowledge and cultur
expressions; section 26 excludes access to traditional knowledge relating 1o genetic
resources from an authorisation to use traditional knowledge O cultural expression under
the Act while section o7 provides for the procedure for applying for consent to use
traditional knowledge O cultural expressions.

24.Section 0g provides for Eublic partici ation regarding any application under section o
section 29 provides for the responsibi it¥ of the Cabinet gecretary {0 determine 11 writin

the rights holders who have been identified in respect of traditional knowledge O cultura
expressions; section 30 provides for the resolution of uncertainty of disputes relating to the
identiﬁcation and determination of rights holders; and section 31 provides for situations
where No claim of ownership has been made regarding traditional knowledge OT cultural

expression.

25.Section 32 provides for decisions of owners of traditional knowledge Of cultural expressions
regarding authorised user agreements; section 33 provides for consultations with members
of communities regarding whether OT not to enter into authorised user agreements; and
section 34 provides for the terms and conditions of authorised US€r agreements. Section 35
rovides for the manner of determining whether prior informed consent was obtained in
respect of an authorised Us€r agreements and section 36 deals with the manner of obtaining

prior informed consent of rights holders without applying to the Cabinet Secretary for the

same.
26.Part _VII of the Act, which consists of sections 37 to 41, deals with sanctions and remedies.

Section 37 deals with offences and penalties; _section 38 deals with the procedure of initiating

civil proceedings in a court of co_rnpetent jurisdiction seeking any action provided in section
39 against any person who carries out any of the acts mentioned in section 18, without the
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I€S provided under
' Sections 42 to 44), deals with transitior;al measures.
n S Provisions. See 10n 41 provides for transitiong] Matters 1nc1ud1’ng the
Tequirement tq Comply with the pr vVisions of th Ct within 19 months after jtg
comrnencement; and the harm Misation with the Act of Cultura] €xXpression rights acquired
before the Mmencement of his Act
28.Section 43 provides that the Cabinet Secret
Into effect of th

ary may make Regulations for the better carryj
Ct;, and S€ction 4 Provides that ;
arrangements, the Act May provide the
Xpressions o

ryin
N accordance With reciprocaﬁ
Same protection to traditiong] kn

HNginating in other countrie '

Nowledge ang Culturg] €Xpressions Origin

owled € and
S Or territorjeg as 1s provideqd to traditiong]
ating in Kenya,
d Way Forwarq

s that are the Same as the de
€ definitiong of:
(a) COmmunity;
(b) cultura] expression;
(c) cultura] hen'tage;
(d) Intangib]e

Cultura] heritage;
(¢) prior informed Consent; ang

finitiong contained

Otection
. However, the Culture Bill ¢ '
ral CXpression”, an 1

e Bill if €nacted jin j

ay OCcasion conflict
N 1ts current form witp e %Ijowsmns of the
Nowledge and Cultura] Expressmns Act. In f
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on with the Office of the Attorney General recommend the amendment

Minist in consultati

of the Bill as follows:
(a) that clause 2 of the Bill be amended—

(i) by deleting the definition of “cultural expression”;

(il) by amendin the definition of “protection” by deleting the words «cultures, cultural
heritage an expression” and substituting therefor the words “cultures, cultural
heritage and cultural property”;

(b) clause 3 of the Bill be amended in paragraph (b), bY deleting the words “and cultural
expression” and substituting therefor the words “culturé, cultural heritage and cultural
property”;

(c) clause 5 of the Bill be amended in sub-clause€ 1)(b), by deleting the «cultures, cultural
heritage and expression” and substituting therefor the words “cultures; cultural heritage

and cultural prope i
se 17 of the Bill be amended—
«cultural expressions” ’and substitute

by deleting the words
al heritage and cultural property

(i) in the marginal note,
therefor the words «cultures, cultur
«cultural expressions as nation
and cultura property s

(i) by deleting the words
rds “cultures, cultural heritage

therefor the WO
ill be amended— ,
«cultural heritage and eX ressions’ and

(e) that clause 18 of the B
(i) in the marginal note, by deleting the
substitute therefor the words “cultures: cultural heritage and cultur property

in sub-clause (Qh by deleting the W
therefor the words “cultures, cultur
)(), bY deleting the

(11) _

and substitute
(f) that clause 20 of the Bill bé amended 11 sub-clause (1
expression” and substitute therefor «cultural property’ :

words «cultural

the words
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1.0. ACKGROUND INFORMATION

BACKGROUND I

11. Introduction.

On behalf of all thirty-four (34) member organizations of the pastoralists Alance for Resilience
and Adaptation Across Nations (PARAAN), | wish to thank Hon. Kimani ichung'wah for bringing
in this important bill that seeks to protect and promote Culture and the Cultural Heritage of
Communities in Kenya.

Once enacted as 2 law, this legisiation will assist to petter manage and protect the various
communities, cuttures, cultural expressions, and wndigenous technologies in Kenya, by
recognizing and promoting the existence of distinct cuttural heritage Hence, the pill will be in line
with the already existing legal body that respects the basic cultural rights of all Kenyans, 2s
enshnined in The Constitution of Kenya 2010, Articie 11 (3) (a) and the Traditional Knowledge and
Cuitural Expression Act (2016) among other laws with relevancy

As the promotion on protection of Culture and Cultural Heritage is specifically ymportant for the
marginalized and indigenous communities of Kenya, PARAAN wishes to acknowledge that the
proposed legislation is also wn line with the United Nations Declarations on the Rights of
indigenous Peoples (2007), the African Convention on the Conservation of Nature and Natural
Resources (1968), the Africa Union Agenda of 2063 and the ILO Convention No 169 amongst
others

In recent years, many indigenous communities in Kenya have faced unprecedented internal and
external pressures that impeded them to follow their traditional Wfestyle(s) and therefore hindered
themto promote and protect their cultural knowledge and cuttural heritage.

it was towards addressing these and other social 1Issues of common concems that, the thirty-four
indigenous peoples organization joned hand to form PARAAN, whichisa social justice movement
with the purpose of consohidating and amplifying @ collective voice on the inclusion and rights of
indigenous and marginalized peoples 10 promote self-determination of peoples and the protection
of indigenous knowledge and culture The thirty-four (34) indigenous people member
orgamzations were drawn from across nine (9) countes, as detailed in the Annex 1 of this
memorandum.

With this memorandum, PARAAN seeks 1o add the voice of its thurty-four (34) member
organizations to the further devetopment of the proposed bill Hence, PARAAN is referting 1o
Article 118(1)(b) of The Constitution of Kenya, which mandates the Kenyan parliament t0
sfacilitate public participation and involvermnent in the legisiative and other business of Parliament
and its committees”.




use the
even belong to 4 certain Community. This
Considereq in the bit.

are Language, Religion, Traditionaj Beliefs, Traditiona| Medicine, Lifestyle, Land
Ownership, Land Management, Sacred Places ete are finalty just an expression of
Culiure The biy shouid provide 5 toolbox how to protect Cultural expressions that are not
following the "mainstream”.

6. Some indigenoys Communitieg are claiming the same (or Similar) culturg expressions and
inthis fegard, the bip must provide for a conflict resolution section that caters for such

3.0. our PRAYERS
\
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accordingly. Furthermore, it is necessary 1o define the term «“Cuitural property” properiy n
the prefiminary.

In Part Ui the bill should clearly outline 1N the section 5 to 7, how to involve traditional
cuttural mechanisms, |eadership, and institutions N developing and managing county-
pased databases for Culture and Cultural Heritage.

Culture and Cuttural Heritage is owned by people but not institutions. In the entire Part |
- the bl should devolute mMore responsibihties in regarding registering. canceling,
transferring. protecting and recognizing Culture and Cultural Heritage 10 the respective
communities of that specific cuttural practioners.

in Part Il section 11 sub-section 1, the bl explains that the loaning of Cutture may be
permifted under certain circumstances This givesa leeway for commercializing of Culture,
especially as the precise regulations for the loanee are not sufficientty well stated Our
recommendat‘ron s to expunge the entiré gection or 10 elaborate on this section in much
greater detail, to avod commercial misuse of Culture and Cultural Heritage.

in Part i section 13 sub-section 3: the bil talks about @ registration fee that 1S supposed
to he paid to the Cabinet Secretary andfor the County Govemment for registering vcultural
property".

We see this as creating bearers and unnecessary pureaucracy and we recommend that,
there should be no such fees imposed to register Culture of Cuttural Hentage

in Part Il section 20, the bt implictly ilegahizes the practice of culture without a pre-
registration fee to the Cabinet Secretary and/or the County Government by penalizing it
This clearly liuts people who do not have enough financial resources 10 freely use and
Wife and practice {hetr Culture.

This contradicts the provisions 10 various legistations with relevancy among them the
Traditional Knowledge and Cultural Expression Act no 33 of 2016, which provides that
owners and holders of traditional knowledge and cultural expressions have the right to
protection of that very knowledge.

The act states that communities shall have the exclusive nghtto authonze the exploitation
of their traditional knowledge and to prevent any person exploiting their traditional
knowledge without thewr consent. This inherent right of the owners and holders of cultural
expression should not be taken away from them.

The Culture pilt 2024, should contatn an additional conflict resolution section in case the
same cuttural expressions (eg artefacts, tradiional sites, or other cultural expressions)
are claimed by members from different communities with different cultures.

Ve further wish to state that, some communities have developed and documented their
culturat and identity protection tools with some cating it 1Community gio-Cultural Protocol’-
Towards this we recommend that, this bilt should take cognizant of such existing relevant
documentations. with special clause dedicated t0 these details These should include
respect to sEree, Priof, informed, Consent — FPIC".

We recognize that, there aré various state drafted and enacted laws in relations to
community nelinoods. dentities and natural resource uses, and we recommend that this
pilt should take sensitivé cognrzant of these all. For PARAAN, such laws of interest are
Land laws among others.




11. Fmany, members of indigenoys Commumities should not have to apply for 3 research
Permit with any government institution when researching the own Culture or Cultural

Heritage
enever indigenoys researchers are granted a Mandate from their respective traditiona|
authortties to conduct research gn Cultural aspects of their own Community they shoulg

In Summing up, PARAAN ag arepresentafve of thirty-four (34) indigenoys peoples’ organizationg
(listed below in annex 1 of this Memo), prays that the honorable relevant departmenta) committea
Considers oyr above-stateqd rféquests as an ampiified voice from our Members,

Smcerely Yours,

[N

Liban Golicha
Membership Coordinator PARAAN
On Behalf of PARAAN Memberg



Annex 17 - PARAAN MEMBER ORGAN|ZAT|ONS: -

o [orRORTEATEY i
Peace

indigenous Movement for Mal Ole Kaunga
Advancement and Conflict Transformation

Land, Environment, Advocacy and Research

Net (LEARN) - Waso

Indigenous Strategies and nstitution for
Development

Jane Meriwas

+254 722 889 973

isiolo Gender Watch
+254 727 046 313

Pastoralists Women for Health & Education Shoba Mohamed Liban

+254 726 844 850

Peace Link

Regtonal Pastoralist

+254 710 961 194

The New Dawn Pace Sefters

+254 711 595 100

Yaaku Lakipia Trust Jeniffer Koinante

+254 705 375 288

genous Women and Girls Initiative Mon

+254 722 597 332

godo Girls Empowerment Program

Pastoralist Peoples Intiative

ural Herntage




Sl B—
Juhana Rono Kajiado

+254 720 805 235 -
-

Christine Kandie
+254 726 017 464
Wilson Kipkaz;
+254 721 549 g49
Mohamed Yusgr Goni
+254 723 071 57¢

Andrew Lokitambag
+254 746551 172

Communi
initiative

ty Empowerment and Development

+254 722 915 699
Bemnad Lolasho
+254 743 208644
Jacinta Silakan
+254 726918060

Laikipia North
Initiative

Community Conservation

Eunice Lepariyo
+254 722 232 007
Hussein Tadicha
+254 721 839 306
Ekitela Fredrick Lucas
+254 721 848 474
Benjamen Lokor
+254 721 813 060
Chnistine Louway
+254 722 662 798
Edward Ramat
+254 726 968 030

Center for Re
Drylands

search and Development in

Kaptur Resource Management Organization

Marti Elite Home Grown Peace Initiative

Gurapau Women Group

Livestock Direct







