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RSON'S fTO \ryORD

The Statute Law (Miscellaneous Amendrnents) Bill, 2018 (National
Assembly Bills No. L2) was published on lotr"' April, 2olg and
underwent First Reading on 1Sth Apri1, 2ol}. After First Reading, the
Bill was committed to relevant Departmental Committees for review
and report to the House pursuant to the provisions of Standing Order
216(s)(c).

The National Assembly through local daily newspapers of Daily
Natiort, the star, People Daily and the standard of 7thMay,201g
invited the public to make representations on the Bill. Mernbers of the
public either individually or representing institutions and
otganizations submitted rnernoranda which the Comrnittee took into
account while reviewing the Bill.

The Committee held a total of four (4) sittings considering the Bill
during which selected institutions and organizations appeared before
the Corrrrnittee on invitation and rrrade representations on the 8i11. The
Committee considered and unanimously adopted its report on 13th
June, 2018. Minutes of all sittings of the Comrnittee on the review of
the Bill are annexed to this report.

By virtue of having a rna-iority nurnber of statutes being arnended in
the Statute Law (Miscellameous Arnendrnents) 8i11, 2018 (National
Assembly Bills No. 12), th.e Departmental Committee on Justice and.
Legal Affairs was tasked to Table in the Flouse reports of all
Departmental Cornmittees that considered the 8i11. Volume I of the
report is the report of the Depar-trnental Cornrnittee on Justice and
Legal Affairs while Volurne 2 of the report comprises reports of the
fo1lowingDepartrnentalCorrrrrritteestlrata1soconsidered"ir'eeitt_

1. Adrninistration and National Security;
2. Transport Public W.orks and I{ousing;
3. Education and Research;
4. Trade Industry and Co-operatives;
5. Labour and Social Welfare;
6. Environneent and Natural Resources
7. Finance and National Planning;
B - Lands;
9. Sports, Culture and Tourisrn;
10. Defence and Foreign Relations
1 1. Agriculture and Livestock;
12. Comrnunication,Informationandlnnovation

.)
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May I take this opportunity to express gratitude to Comrnittee
Mernbers for their resilience and devotion to duty which made review
of the Bill successful. May I also express gratitude to the Speaker and
Clerk of the National Assembly for guiding and providing direction to
Cornmittees in the discharge of their rnandate. Fina1ly, rnay I thank the
secretariats for exemplary perforrnance in providing technical and
logistical support to Corrrrnittees. Indeed, their roles were critical in
the consideration of the Bill and production of reports.

On behatf of the Departrnental Committee on Justice and Legal
Affairs and all Cornrnittees that considered the Bill, it's rny pleasure
and privilege to Table in the Flouse reports of the Comrnittees on the
Statute Law (Miscellaneous Amendments) Bill, 2018 (National
Assembly Bills No. 12) pursuant to the provisions of Standing Order
1ee (6).

Signed

CHEPTUMO
Chairperson,
Affairs

Departmental Comrnittee on Justice and Legal

this day of .20L8
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A OPT o P T rI{tr PAIR.T .dLCO JI]S crt LI1 ALTA E w LI.A OUS ND NT ILZOIB

We, tlr'e I{onottrable Mernbers of the Departrnental Committee onJustice and Legal Afl'airs, toclay the 13tl'day of June, 2ot1 cLo herebyaffix our signatures to tl-r.is report on the Statute Law (MiscellaneoLls
Arrrendurents) 8i11, 20I8 (National Assembty Bill No. 1 2) to affirm ourapproval and suppor:t.

N<1. NAMIT ()II MtrMBER

1

SIGNATUTTE

- -*-ti

LIon. Alice Muthoni Wahorne, M.p. _
Vice Ch.ai.rperson.

I-Ion. .Iohn Olago Aluoch, M.p

I{on.. Il.oselincla Soipan 'I-uya., M.p
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5 I{on.' Charles Gimose, M.p
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7
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I-Ion. Williaur
Clta.irpersorx

Cheptumo, M.P.

HcXn. .Ioherna Ng'eno Kipyegon, M.p

I-Ion
M..I)

Willizr.rr- l(amoti Mwaml<ale,

l-lolr. llen Orori Momzrnyi, M.l).



9 I{on. Peter Opondo l(aluma, M.p

10 Hon. Beatrice Adagala, M.p. @
11 I{on. Jennifer Shamalla, M.p.

12. I{on. Gladys Boss Shollei, CBS, M.p.

I3 I{on. .Iohn Munene Wambugu, M.p S[\N.a
14. I{on. George Gitonga Murugara, M.p

15 I{on. Anthony Githiaka Kiai, M.p

t6. I-Ion. Japheth Mutai, M.P

l7 I-Ion. John I(iarie 'Waweru, M.p.

18. I-Ion. Adan I-Ia-ii Yussuf, M.p.

t9 I{on. Zr-rleikha I{assan, M.p
\)



PAITT 1

1. PREFACE

1-1. Mandate of the Comrrittee

Tlre Departmental Comrnittee on Justice and I-egal. Al'fairs deri.ves its
rrrandate fi'orl Stancli.ng Order No. 216(5) which provides lor the
lirnctions of Departmental Cornrr.^ ittees inter al.ia as follows-

(a) investigate, incluire into, and report on all nzatter.s relating to
the nzan.dal:e, nlan.agentent, acl.tviti.es, adm.ini,ctrattott,
operatiotts and estinta.tes oif th.e assigned ntinist;ries an.cl
departnlents,'

(b) studlt th.e progranxnle and policy objecl:ives of nt.ini.sLries and
depa.rtntenl.s and th.e effectiveness of their int.pl.enzentati.on;

(c) study an.d review all legislation. referred to it,

(d) stu.dy, a.r.se,s.r and an.alyse the relati.ve sLtccess of t:he ntinistri.es
an.d departnten.ts as nteasured by the results obtained as
co t'tl.pared vtith thei.r stated o bj ect ives,'

(e) i.nvesl:i.gale ctn.d. enquire into a.ll ntatters relating to the assi.gned
ntittistries and departntents as thelt nxay deent. n.ecessary, artd
a.s n'tay be reJbrred. to thent by the lfouse,'

O vel: and report on all a.ppointntents wh.ere the Con.stituti.on or
any. /atu recTuire.s th.e National Assentbl), to approve, except
those und.er Stand.ing' Order 204 (Contntittee on AppointntenLs)

(g) excint.i.ne treati.es, a.!reem.ents a.nd. cbnventiot'ts,

(h) nt.alce reporl:s and reconi.nxend.atiorts to the l{ouse as o.ften a.s
p o s s i b l. e, i n c l u.di. n. g r e c o nt. nt end. at i on o.f pr o p o s e d l e g is l a.t i.o n.,'

(i) con..sid.er reports o.f Cont.ntissi.otts an.cl In.cl.ependenl. Offices
subntitl.ed t.o th.e l:lcttr..ye pursu.ant l:o protti.si.orts r1f'Arl:i.cle 254 ctf
the Con.s't ittt/. ion; an.cl

CD exa.nt.ine a.ny qu.e.>'1.rlon.y rcri.,sed by Mentbers on d. nt.crtl:er withi.n
it.s t'n.anc/.ate.
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f-he Second
Cornrnittees
follows-

Scheclule of the Standing Orders ol1 Departme
further outlines the subjects of tl're committee,

(a)
(b)
(c)
(d)
(e)
(f)
(e)

C onstitutional affairs ;
f-he administration of law and .h-rstice
The.Iudiciary;
Public prosecutions;
Elections;
Etl-rics, integrity and anti-corruption; and
Ffuman rights.

L.2- mittee rshi

The committee was corlstituted on Thursday, 14t1, Decernber, 2
and comprises the i'ollornring I{on.ourable Mernbers-

Williarn Cheptumo, M.P
Alice Mr-rthoni Wahome, M.P
John Olago Aluoch, M.P.
Roselinda Soipan Tuya, M.P.
Charles Gimose, M.P"
Johana Ng'eno, M.P.
Williarn I(amoti Mwamkale, M.P.
Ben Orori Momanyi, M.P.
Peter Opondo I(alurna, M.P.
Jennifer Sharnalla, M.P.
Beatrice Adagala, M.P.
Gtadys Boss Shollei, CBS, M.P.
John Munene Wambugu, M.P.
George Gitonga Murlrgara, M.P.
Anthony Githiaka I(iai, M.P.
John I(iarie Waweru, M.P. i

Japheth Mutai, M.P.
Adan I-Ia.ii Yussr-rf, M.P.
Zuleikha l{assan, M.P.

1.3. Cornrnittee Sccre ta ria t

Mr. George ()azerlba
Mr. l)enis Abiseri
Ms. l)oreen I(arerni
Ms. I-Ial ima Fllrsscirr
M s. F-iona M r-rsili
Mr. Omerr Abclirnhirrr
Mr:. .laltres Macherria
Ms. l{oscly,11" Nctcgi

CItai.ryterson.
Vice Cltairyte

Senior Clerk Assistant
Principal l-egal Counsel I
Legal Conrrsel I.I
Clerk Assistar-rt III
Resear ch O1'ficer I I I
Ir:iscal Arrzrlyst III
Mcclia Lizrison ()l'flcer
Sericzrnt-zrl--Arnrs

FIon.
I-Ion.
I{on.
I{on.
I{on.
I{on.
FIon.
I{on.
IIon.
I{on.
I{on.
Ilon.
I{on.
I{on.
I{on.
FIon.
I{on.
I{on.
I-Ion.
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+

Mr. Richard Samg'
Mr. Ian Otieno

S erj eant-at-Arms
Audio Officer

The Minutes of sittings of the Comrnittee in respect of tlee
consideration of the Bill are attached to flris report as annexure 1.
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PART 2

2. INTRODUCTION AND BAC GROUND

2.1 Menr orandurn of obiects and reasons of the Bill

The Bill seeks to amend the following statutes relating to subj
under the purview of the Departmental Comrnittee on Justice
Legal Affairs

(i)
(ii)
(iii)
(iv)
(v)
(rzi)

The Judicature Act, (Cap B);
The Oaths and Statutory Declarations Act (Cap I
The Advocates Act (Cap 16);
Tlre Civil Procedure Act (Cap 21);
The Larv ollContract Act (Cap 38);
The Iroreign Judgment (Reciprocal Enforcernent)
(Cap 43);
l-lre Probation of Offenders Act (Cap 64);
TIre Criminal Procedure Code (Cap 7 5);
The Extradition (Contiguous and Itroreign Coun
Act (Cap 76);
f-he Law of Succession Act (Cap 160);
fhe National Council for Law Reporting Act (N
of 201 1);
The Witness Protection Act (No. 16 of 2006);
l'he Proceeds of Crirne and Anti-Money Launde
Act (No.9 of 2OO9);
T'lre .Ir-rdicial Service Act (No. 1 of 20ll);
The Office of the Director of Public Prosecutions
(No. 12 of 2Or2);
Tlre I(enya .school of Law Act (No. 26 o'f 2012)
Tlre Legal Education Act (No. 27 of 2012);
Tlre I(enya[,aw Reform Act (No. 19 of 2013);
The Nairobi Centre for International Arbitration
(No. 26 of 2Ol3);
Tlre Companies Act (No. 17 of 2Ol5);
l-lre Ilriberl, 4"t (No. 47 of 2016).

(vii)
(viii)
(ix)

(x)
(xi)

(xii)
(xiii)

(xiv)
(xv)

(xvi)
(xvii)
(xviii)
(xix)

(xx)
(xxi)

(i) The Judicature Act. (Cap 8)

l-he BilI seeks to ettlend the Act to inch,rde tlre Emltloymcnt
I-,abor-rr ll-elations Courrt and the Jlnvirc>nnrent eurd l-z'Lr-rcl Co
the Act ir-r Iirre rvith Chapter l0 of'the Corrstitr-rtior-r. It zrlso s
to irrclr-rclc the IIigh Colrrt ers a conrt clealing rvith nrar
relzrtir-rg tct [and. It atlso seel<s to arrrencl tl're deiilritic'ru o['tlrc
" iuclge"
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(ii) The C)a ths an<I Statu to rv tr)eclarations Act (Cau 15)

The Bi.ll seeks to amend the Act to reln.ove references to offices
and terminologies which have been renderecl obsolete.

(iii) The dc{vocates Act (Carr 1"6)

The Bill seeks to amend the Act to inch-rde the reference to th.e
Disciplillary f'ribunal fotlowing change of nolllerlclature. It also
seeks to amend section 46 to outlaw agreelllents whereby an
Advocate receives more than twenty-five per cent of the general
damages received fol a suit handleci by hirn/her.

-fhe Bill also seeks to amend section 57 on merrrbership o1. the
Tribr-rnal to zrllow the Attorney-General to aplroint a
representative to the Tribr-rnal. It also proposes a term of oI.fice
of foul years ftonr. the lrrevious term of three years ar-rcl also
introduces a new subsection which provicles for the staggering
of the erppointrl- ent of m.enrbers of the Tribunal for the lrurposes
of continuity.

(iv) The (livil Procedure Act (Cao 27\

The Ilill seeks to amend the Act to rel:lace the terrn "clistrict"
with the terr,- "county" in l<eeping with the Constitution of
I(enya, 2olo. Lt also seeks to repeal section 21 and 40 and to
delete the words ' 'other than zr magistrate's oourt of third class' '
in secti<>n 65(1Xb) since tlrird class magistrate courts no longer
exist.

(v) The Forer rtn Judgenaent (ftecinro cal Enforcement)
ct Ca 43

The Bill seeks to arlencl ttie Act to expand'tlre definition of the
exlrression "Sulterior Courts o1'I{enya" t() incorpora.te all the
courts pr ovided 1'or in the Constitution.

(vi) The Fn'obation of,' nders Act Ca I) 64

The Ilill prolroses to anrend the Act to introduce an
intet:pretati<>n provision I'c>r the terrls applied in the Act. It also
pl'oposes to amer-rd section 4 to introduce ltew sub-sections (5)
(6) arld (7) tc> recluire the 1:resentatic>n ol'a pre-selrtcnce repclrt
by ltrobation officer beli>rc the court nral<es er Pr-obatior-r Order.

'l'lte []ill lirr ther llr()l)oscs Lo givc the prc>bzrtic>n oflicer eruLhot:ity
to ztcccss l'ecorcls ancl otlrcr nccesszu'y inlitr-rlaLic>n [br' ltr-rr'1tc>se
(11'nraLl<ing u s()oierl irrc;rrirt' r'c1-l<>r't. lL a.lso lfr'()l)():les t-o inLrocttrce
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rlew provisions to give courts issuing probation orders
discretion to extend the period of residence and discretion to
make further orders providing for the offender to attend ndn-
residential prograrrilr es.

(vii) The Crilr- inal Proce dure Code (Cap 75)

The Bill seeks to arnencl the Criminal Procedurre Code (Cap l5)
to ernpower the Inspector-General of Police to give directions
as to the person to act as the officer in charge of a police station
replzrcing the Attorn ey-Genera l.

(viii) Thc Extradition Con and
Countries) Act (Cao 76\

The Bili seeks to amend the Act to replace the expressilon
"I-louse of Representatives' ' appearing therein with t1he

expression "National" as that expression is obsolete.

(ix) The Law of Succession Act (CaD 60)

The Bill seeks to amend the Act to give the Court handling a
succession dispute discretion to exclude persons who are ilot
tnembers of the court or parties to the case from ally proceedi]ng
relating to the adtninistratior-r of a deceased persorl's estate.

The Bill I'r-rrther seeks to give the court discretion to prohilbit
publicatiorr of any matter arising in cases in respect o? whlch
exclusion ()rders are nradc.

(x) hc ion Ac 2006 o.16 of2OO6

1. he Bill secks to amend the Act to require that the Director be
given opportttnity to cielbnd himself where a petition seeking lris
dismissal has been presented to tl-re Board. It also seeks to apply
the legislative and regulatory provisiolls on aucliting of secuility
organs to thc Agency.

l-he Bill I'urther seeks to replzrce the ternl "Minister" with [lie
terrn "Czrbinet Secretary" in lceeping with tlre Constitution of
I(etrya, ZOIO ancl to clarili, tlre various responsibilities i of-
dil'I'erent cerbir-ret sccletaries under tl-re Act.

(xi) 'I'hc Proceed rilne:rncl Anti Monc f ,aunder II
Acl. ZOO9 (No. 9 ol'2OO9)

'l-lre Ilill prol)oscs to arnrcncl [he Act tc.l inclr-rclc accolrntzrilts,
etclv<lca(cs itrrc[ rro[.errics or Lhcir crlployccs, trrrsl trncl cclmltsn;,
scrvice pr'orri clcrs i rr tlrc rlc ll r r i ( i orr o [' the cx l)r'css i orr " clcsigr-reitecl

12



l1on-financial businesses or professions" for purposes of the
Act

Th"e Bill also seeks to arnend section 48 of the Act to expand the
reporting obligations to include accoutltants, advocates, notaries
or their employees, trust and service providers.

(xii) The .]udicial Service A.ct. 2OL1, (No. 1. of 2O1"1)

Tlre Bill seeks to amend the Judicial Service Act, 2011 to
provide for apllroval by the Natiorral Assembly prior to
appointment by tlre President of norninees to the Judicial
Service Comrnission.

(xiii) Iden a School of T-aw Act 20L2 o- 26 of20LZ

'.fhe Bill proposes to arnend section 4 c:t the Act to remove th.e
curreut exclusivity and open r-rp the licensin.g of other education
providers to train advocates under tlre Advocates Act. It also
deletes the provisions hitherto elrlpowering the l(enya School of
Law to deterrnine admission requirernents for the advocates'
tr:aining programme as this is the function of the Council of
Legal Education.

(xiv) e al Education .4.c 2U-12 o. 27 of 2012

The Bill seeks to amend section 8 of the Legal Education Act to
regularise the administration oL the pre-bar exarnination for
entry into the advocates" training progranlme. It also provides
for accreditation of legal education prorriders for the purpose of
licensing the advocates training pl:ogralnltle in order to open up
ot'her institutions to offer the programlre.

(xv) T-Ire l(enya [-aw X'teform.Conrmission Act. 2OL3 (No.
19 of20L3)

The Bill proposes to arnend the Aot to clarifi, the funotions of
tl-re Conrmissiorr. It zr"lso seelcs to arnend section B( ) to clarify
or1 mernbcrship to the Commission ancl to provide for: a
repl'esentative of the I-aw Society of l(enya. It lurther clerrifies
on the terrn of olfice oL the chairper:son and rrembers.

(xvi) T'he Nzlin'obi Centn'e fon- trmten'razrtional .drbitration
Act, 2073 (No. 26 oft 2013)

'l'hc Rill secks t.o zur-rcncl tl-re Act to strczrmlinc member:sl-rip <>ll

the l3<>ar-cl o['Directors <>l thc C]entrc ?lncl to clari.(y on the role of

13
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Registrar and his tenn of office. It also seeks to clarify on
composition of the Arbitral Court.

The Bill ftirther seeks to introduce, a new schedule for
conduct of affairs of the Arbitral court. It also seeks to am
section 25 which cleals with the power of the Board to
rules, to give more scope to the exercise of the power. It
seeks to arnend the schedule to clarify on the term of offi
the chairperson.

(xvii) Other statutes

The Bill also seeks to trrake clarifications and corrections to
following statutes-

(a) 'fhe Bribery Act, 2016 (No. 47 of 2016);
(b) I-aw of Contract Act, (Cap 23);
(c) The National Council for Law Reporting

(No.1 I of 1994);
(d) The Office of the Direcror of Public Prosecuti

Act, (No. 2 of 2Ol3);

The Bill does not concern courlty governrnents within the mean
Article 110 of the constiturtion. The enactment of the Bill
occasion additional expenditure.

11
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ICIPATIO TI{E RE
BILL

Article 118 (1) (b) of the Constitutiorr of I(enya prorzicles as follows

" P ar l i arne n t: s h.a l l fa.c i l i tat e pub l. i.c p ar t i c i.lt at i o n. and i nv o lv e nt e t
, i, the legislati.ve and other ' business of parliantenl: and

Conzntittees''
.t

Standing Order 127(3) provides ers llollows-

"The Departnten.ta.l Contntittee to y,hich a Bitl is contnti.tted s
faci-l.i.tate pu.blic participal:ion and sh.al.l talce inl:o accouttt: th.e vi
and recont.nten.da.t:ions o.f the public v,hen. /.h.e Cont.mittee nt.alces
reco rn rn.en cla.t iot t.s to tlte IJ ouse "

In line u,ith the Constitr-rtiorr ancl Standir-rg Orclers, the Nation
Assenrbly in the local clerily newsl)zrpers oi'Ma>, 7rtr 201g ipvited t
public to trral<e l'cllresctltzrticlns on the 1:roposecl nrnerrclments irr tl
Bill as pel' allrexLu'e 2 <tl'the repc'n'l-. Scverurl rnenrtrers o1'the pr-rL-rl
either irrcliviclrrerll;, ot'r'c1l'escnting irrsIi{r-rtious arncl or.qaltiz-artir-lr

LI

.5'

14



subtnitted their vieu,s to the Committee by way of written and oral
subnr.issions.

T'he Comrnittee receivecJ or:al and writlen subrnission.s on the proposed
amendrnents to the llollowing statutes-

(i) The .h-rdicature Act, (Cap 8);
(ii) The Oaths and Statutory I)eclarations Act (Cap 15);
(iii) The Advocates Act (Cap 16);
(iv) The Civil Procedure Act (Cap 21);
(v) The Law ol'Contract Act (Cap 3B);
(vi) I-he Probation of Offenders Act (Cap 64);
(vii) The Crinrinal Procedure Code (Cap 75);
(viii) llhe Law oL succession Act (Cap 160);
(ix) 'I-he National Cor-rncil for Law I{eporting Act (No l 1 of

2011);
(x) The Proceeds of Crirne and Anti-Morrey l-a.under:ing Act

(No.9 oI 2OO9);
(xi) The Judicial Service Act (No. 1 of 20l1);
(xii) fhe Olfice of the Director of Public Prosecutions Act

(No. 12 of 2O12);
(xiii) TIr.e I(enya School ollLaw Act (No. 26 of 2Ol2)
(xiv) The I-egal llducation Act (No. 27 of 20l2);
(xv) The Nair:obi Centre for Interrrational Arbitratiou Act,

(No" 26 of 2OI3);
(xvi) f-he Rribery Act (No. 47 of 2016).

The foIIowing stal<eholclers submitted wr:itten submissions -
(i) The O1'fice o1'tlr.e Attorney-Gener:al and De1:artment of

Justice;
(ii) The .ludiciar y;
(iii) The I-arv.Society o1'l(enya;
(iv) The O{fice of Director of Public Prosecutions;
(v) llhe Ethics and Anti-Corrul:tion Commission;
(vi) The Department o1'Prclbation and A1'ter:-Care Services;
(vii) 'Ihe National Couucil Ibr l--aw Reporting;
(viii) I he "l ral-tsparency lnterir.atior-ral l(en1'2'
(ix) I.lstitute of Cornrnission o1'.Turi.sts-I(enya (I.CJ-I(enya),
(x) Charterecl [nstitute oI Al bitr:zrtors-I(enyzr;
(xi) I(erryzr Magistr:ates and Judges Association;
(xii) The l(etryer Ilanl<et-s Assclcizrtions;
(xiii)'t'he Natic-rnzrl Ass<>ciation ol I)t.ivzrte fJr-riversities in

I(enya;
(xiv) Atr.izrl'wzrllzt atlcl I(hzttrnzt Aclrzocartes;
(xv) I(zr.ltlzur ittrcl Stt'etLtott Aclvocates;
(xvi; Mr,rLtrr"i !l.l( & ('o. Aclvtlcittcs; iltrcl
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(xvii) Ms. Annah Konuche

other than the written submissions received pursuant to
advertisement inviting submission of memoranda, the Cornmit
invited the following institutions to present oral subnissiol on
arnendments-

(i) The Judiciary;
(ii) The Kenya Bankers Association;
(iii) The Consumer Federation of Kenya;
(iv) The I(enya Private Sector Alliance;
(v) The Ethics and Anti-corruptio, co,r,rissio,;
(vi) The Office of the Atlorney-General and Department

Justice;
(vii) The faskforce on Legal Sector Rellorrus.

In response to the Comruittee's invitation, the followilg stakehold
appeared before the Cotrrrrrittee and made oral sr-rbmissions -

(i) The office of the Attorney General and Department
Jurstice and the Nationar Council for Law reportiirg;(ii) The Judiciary;

(iii) The office of the Director of public prosecutions
(iv) The Ethics and Anti-corruption cornrnission (EACC)
(v) The I(enya Bankers Association;
(vi) Mr. Clernent Oketch fi'om the Departrnent of Probatiol a

Aftercare Services
-l'lre written suburissions received are containecl in Volulrle Z of I
report.

(i) The Consulner Federation ol.I(enya;
(ii) The I(enya Private Sector Alliance; and
(iii) The Taskforce ol-r Legal Sector Reforrns
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[,A.RT 3

3. CONSI,DER,A TION OII TI{tr Bf[, I- BY TTIE COMMITTEE
AND Ptr{OPO IID COMMIf-TITTT ST,AGE AMENDMBNTS

I-Javing consider:ed the Bill, clause by clause, the Cornmittee macle the
I'ollowing recolr.r.rrrendations inclucling amendrnents to be moved
duri.ng the Committee Stage of the Whole I-Iouse -

3.1 JUDXC,A. C:T CAP 8

3.1.1 Prorl osed aurendrnen t to section 2 a) of the dct

(a) Delete the definition of the word" judge" and substitute therel.or
the llollou,ing new definition-

".rLrdge" rrreans the chief Justice or ally other -judge a1:pointed
under Article 166 of the Constitution and includes a .judge
serving in an actin"g capacity.

(i) Stakeholders' subrnissions

Institute of Comrnission of Jurists (XCJ tr(enya) was of the viewthat
the aneendrnent was unconstitutional and should be del.eted as it
breaclred Article 166 and 167. Tlnere would be no security of teuure
heuce prone to political manipulation and in cornparisotl, section 34
of tlre Public Service Commission. Act provides tlnat "acting" cannot
exceed six (6) rnonths.

The .fudiciary opposed the amendrnent on grounds that it violates the
constitution in Articles 161, 166 ar-rd 168. The Constitution d,oesn't
conternltlate the position oll eictirrg .judge. It l'urther argured. that the
proposed amendrrrent would violate the principle ol'security of tenure
ofjudges and,independence of tlr"e .Iucliciary. : .

The I(enya lvf.agistrates and Juclges Association opposed the
arnendrnent on glouncls that the Constitution doesn't colltemplate the
1:osition of ercting .j udge.

The Law Society of l{ereya opposecl the arrendment to the extelrt that
it refers to ztcting -jr:clges treca-use in its opinion, there would be rro
security of tenure llor the actir:g .iuclges J:ence urould be prone to
politica.l ln alr i1:ula1.i on.

(ii) ()bservzr tioms

-['lic CorlnritLee obserrrccl as lbllours-
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(a)
(b)

the amendments seek to r:edefine the term "-judge";
the Act as it presently is and the amendments propo
make reference to judges serving in acting capaoity;

(c) the concept of appointrrrent of Comrnissioners oll Ass
to aid in clearing of backlog is no longer in practice
the solution adopted in order to deal with a iarge vol
of matters has been the enhancernent of capacity
judges by recruitment;

(d) following the enactrnent of the Constitution, Judg
en-joy independence, secr-rrity of tenure and
retirement age of seventy (7O) years;

(e) the aspect of acting appointments in relation to Judg
offends the provisions of the Constitution.

(iii) Recornmendation

The comrnittee recolllrllends that the llill be arnended b
deleting the words "and inch-rdes a judge serving in an actin
capacity."

(iv) Rationale for the proposed amendment

The Comrnittee was satisfied that the Constitution does n
conternplal.e for the appointments of acting Judges hence th
arnendrnent seeks 1.o remove the offending aspects of the propos
in tlre Bill.

3.L.2 Proposed arrrendment to section 2 (b) of the Act

(b) lnsert the following rlew definitions in proper alphabeti
sequence-

"Ernployment and I-abour Relations Court" .111ea11s

Iimployment and Labour Relatiorrs Court established by
Employment and Labour Relations Court Act, 2071.

"E,nvironrnent and l-and Court" nleans the llnvironnlent
I-and Court estzrblishecl by the llnvironment and Lernd Court Act,
201 t.

(i) Stakeholders'submissions

The Comnrittee clicl not receive any views from stzrlceholders.

(ii) Observations

T'he Conrr-nittec observecl that l-hc arnrcnclnrents ainl tcl incIr-rcle
tl-re llnrplol,rncr.rt zrncl I-at-rour Itclations (-lor-rrt zrncl the
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E,nvironment and Land Cour:t irr the.Iudicatu.re Act in line with
Chapter 10 of the Constitution.

(iii) R.ecommendation

l-he Cornrnittee recornmends that the amendrnent as proposed in
the Bill be agreed to.

3.1.3 Proposed amendrnent to section 3(1) of the Act

Insert the words "the Environrnent and Land Court, tlr.e
ErnploSrrrrent and Labour llelations Cou.rt and" immediately after
the expression "I{igh Court".

(i) Stakeholders'submissions

The .Tudiciary supportecl the proposed amendments.

(ii) Observations

The Cornmittee observed that-

(a) The arrr.endments airr. to include the Ernployrnent
and Labor-rr Ilelations Court and the Environrnent
and Land Court in the Act in line with Chapter
10 of the Constitution.

(b) Section 3(1), which makes refbrence to the mode
of exerci.se of .jurisdiction by Courts, makes
rellerence to all courts in I(enya except the
Sulrrerne Court, the Environment arrd Land Court
and the lirl_ ployrrrent 'and Labour Relations
Court. These Courts were established in 2010 on
the enactrlent of the Constitution. In p4rticular,
the Snpreme Court of I{enya which is the
higlr.est-ranked Cour:t in I(enya and an integral
part of the Kenyan Judicial structure is n.ot
mentioned.

(iii) Recorrrmendation

The Conetrrittee recomnrcnds a ftirther a.rnendlTr.ent to section
3(1) to include the Su1:renre Court.

(iv) fLationale lor the zrlnenclment
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l'he amendment will aiign section 3(1) of the Act with
Constitution by making reference to all Courts in
established by the Constitution, including the Suprerne Court

3.1.4 Pronosed arnendment to scction 3(2) of the Act

Insert the words "the Environment and Land Courrt, and "
I3tnployment and Labour Relations Court and" imrned
afler the expression "I-Iigh Court".

(i) Stal<eholders' subrnissions

The Judiciary supported the amendrnents

(ii) Observations

T'he Committee observed as follows-

(a) The arnendments aim to inch,rde the Eirrployment an
l,abour Relations Court and the ]:nvironment an
I.and Court in the Act in line rvith Chapter 10 of th
Constitution.

(b) Section 3(2), which makes reference to the mode
exercise oI jurisdiction by Courts, rnakes reference
all courts in I(enya except the Supreme Court,
Ilnvironnr.ent and Land Court and the Iimployme
and Labour Relations Court. 'fhese Courts w
established in 20lO on the enactment of
Constitution. Iir particular, the Sulrrerne Court o
which is the highest-ranking Court in I(enya and
integral part of the I(enyan Judicial structure, is n

' rrrentioned

(iii) Recomrnendation

'I'he Comrnittee recornllrends a Lurther amendrnent
section 3(Z) to inclr-rcle the Supreme Court.

(iv) ILationale for the amendment

'fhe errnendment will al.igrr section 3(2) ol tlre Act with th
Constitr-rtion by nralcing ref'erellce to all Cotuts in )(eny
esterblislrecl L-r1, thc Consl-itr-rtion, inclr-rding the Slrplem
Clor-rrt.
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3.2 TFIE, OATI-IS AND STATUT'OITY DEC f,AIf.ATIONS ACT
(CAP 16)

3.2-L Proposed amenclrnent to sectiotr 12 of the Act

Delete the words "a. deputy registrar and distr:ict registrar" and
substitute therefor the expression "and a Deputy Registrar"

(i) Stakeholders' subrnissions

The Judiciary was of the view that fr-rrther amendments be
introduced to include the terms "Delruty Registrar of the
Ilnvirorurrent and Land Court arld "a Deputy Registrar of the
Eneployrnent and Labour Relations Court"

(ii) Observations

Jlhe comrnittee observed as follows-

(a) the amendrnents seek to remove refererrces to offices
and terminologies wh.ich lr.ave been rendered
obsolete;

(b) the Deputy Registrars in the Ernployrnent and
Labour Relatiorrs Court and llnvironment and
Labour Relatior-rs Court have similar ranking to
deputy registrars of the I{igh Court and also
administer oaths.

(iii) Recomrnendation

flhe Corl- rnittee recolllll1ends a further a.menclnlent to include
Deputy Registrars in the E,mployment and Labour Relations
Court and Environment arrd Labour: Rclations Court.

,:
(iv) Rationale fbn the arnendrnent

The Committee was satisfied that the Deputy Registrars in the
Iirri.ployrl- ent and Labour Relations Cor-rrt and llnvironrl- ent and
L.abour. I.lelations Court, rvho have sirnilerr ranking to Deputy
I{egistrars of the I-Iigh Court, also erclrrrinister oerths hence the law
shoulcl be amended to r:eflect this position.

3.2.2 Fronosed armenclment to section 13 of the dct

'l'he scction be deletccl.

(I) Sta[<eholctrers' stetrnmissiolls

I'hc Clonrrnittec clic[ rrctl reccivc erny vicrvs fl'otn s[al<clrolclers
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(ii) Observations

The Comrnittee observed that-

(a) Section i 3 which the sr-rbject of deletion refers
taking of oaths by Af icans not being Christian
Muslirrrs in the maltner prescribed by the pers
tribe;

(b) the amendment takes cognizance of social c
that have taken place in the society over the
and seeks to align the Act with current times.

(iii) Recommendation

The Committee recolnlfiends that the amendment as propos
the Bill be agreed to.

3.3. TIIE ADVC) CATtrS ACT (CAP 1 6)

3.3.1 a mendrnent t tion 11 4

Delete the expression "Disciplinary cornrnittee" and subs
therefor the expression "Disciplinar-y Tribunal',.

(i) Stakeholders, submissions

The Committee did not receive any views fiorn stakeholder

(ii) Observation

The committee observed that the amendments seek to
referenbe to the "Disciplinarily Tribunal" instead of
"Disciplinary Comrnittee" following the change
r1ofirerlclature. Section' 2 of the Act' defined "Discipl
Tribunal" as the Disciplinary Tribunal established under
57;

(iii) Recornrrrendation

f-he Committee recolflrllends the arlendment as proposed i
Bill be agreed to.

3.3.2 Pronosed a mendrne trt to section 19 of the Act

Delete the expression "Disciplinerry comnrittee" u,herev
appears in lrar-zrgrzrlrhs (a) ancl (b) and sr-rbstiturte therelb
ex ltres s i on " [) i s c i 1r I in al'), -l-r' 

i b u r]zl l "
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(i) Stal<eholders' subrnissions

The Cornmittee did not receive any views ftom stakeholders

(ii) Observation

The Cornrnittee observed that the amendntents seek to include
the rellerence to the Disciplinarily T'riburral followi.ng the
change o1' n orrrenclatul e

(iii) Recornrrlendation

The comrnittee I'ecolllrnends the arrrendment as proposed in the
Bill be agreed to.

3.3.3 tr)r'oposed arnendment to section 23 of the Act

Insert the followin.g new subsection immediately al1er
subsection (2)-

" (2y'^) IJvery advocate to whom a practicing certificate has
been issued and who draws any legal document that includes
pleadings, affidavits, depositions, deeds and other related
instrurnents set out in section 34 and filed in an1, registry under
any Iaw requiring filing by an advocate slr.all in addition to
setting ottt the firrr.'s details include the nanr.e of the advocate
drawing the doculnent, the advocate's adnr.ission nurnber and
signature and the starnp of the respective law firrn"

(i) Stakeholders' subrnissions

The Lavnz Society of X(enya was ollthe view that the arnendment
\ /as good as it remedies the problem of issuing a stamp anrrually.
It proposed that the existing subsection 2A be deleted as it
provides for issue of er stamp'annually. i

I(aplan and Stratton Advocates propose that the clause be
amended by deletirrg tire existing section 23A and substituting
therefor'-

"l3very advocate who draws any legal ctocument that includes
pleadings, allfidarrits, depositions, cleecls zrnd other- related
instrunrents set or:t in section 34 and {llecl in. any registry undel
a.ny law reqr-riring filing by an aclvocerte shall in addition to
setting out the finrr's cletzrils inclr-rcle thc nalrle o1'the erdvclcate
clrawing the cloclrnrent, zrncl Llre nclvc>certe's aclrnission
nLlrl1ber. "
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f-he f]rmr opines that this is necessary to reconcile the pro ed
amendntent and the existing provision. Iiurther, it states that
underlying principle is unsatisfactory due to the endless de

spau,ned by section 34. By way of example, the firm noted t
tn tssuing practising certilicates and unsatisfactory jurisprude

d

e
t

it was still zrwaiting certificates lior applications acceptecl
paid for in December 2017.

(ii) Observations
'l-he Comrnittee observed as follows-

(a) the atttendment seeks to prescribe the requirertrents th t
advocates must meet when drawing legal docurnents d
pleadings to be lodged in registlies. The requirement

(b)

(c)

dra'I'ted lnay be misconstrued to the effect that advocates
nlay only draw instrumerrts ancl pleadings after receiving
the practising certificates. 'l-his could give rise to rea.l and
practical challenges to the work and busirless of advocates
where isiuance of certilhcatcs is delayed at no fzrr-rlt of the
advocate.

(iii) Recommendation
'llhe Comn'rittee recoltlll-tends as IoIlows-

(a) That sectiou 231' of tlre Adv<>czrtes Act be anrenclecl by
cleleting sr-rbsecti on 2A;

(b) 'fhe ltrttposccl antenclrtrent in the Ilill be nrrrendecl try
clelctirtg tltc rvords "to rvhonr ar practicing ccrti{icatc has
been issr-rccl and"
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(iv) ftationale {br the amremdment

fllre Cornrnittee observed that the existing Section 23(21^) makes
refet:ence to issuallce of annnerl stamps by the Law Society oL l(enya
and the requit-ement for that sterrnp to be a.I'fixecl to every docurnent
drawn by an Advocate. f-his step proposecl to adclress the challenges
and collcerns of unclualified persons practising or masqueracling as
Advocates. Fforvever, the issurance of these stamps has been a
challenge as no stamps have ever been issued to advocates by the LSI(
since the amen<lment was efI'ectecl in 20 16. Ttre arnendntent in the Bill
sought to address that issue.

I-Iowever, as drafled the proposal. will pose a challenge in that it may
be interpretecl to applying to "advoczrtes issuecl with practisirrg
certilhcates" only. Itrollowing the cotlcertls raisecl by stakeholders that
delays in issuing a cer:tificate cannot be a grour.rd to deny an advocate
his/her ability to earn a Iivelihood, the comrnittee is of the view that
the provision be amended by rernoving the reference of "advocates
isstred with a practising certificate". Once a qualified aclvocate has
subrnittecl an application for a practising certificate, helshe should be
authorised to draw pleadings and instruments pending issuance of the
certificate.

frr view of the foregoin.g, there is therefore need to rernove tlre existing
strbsection 2A and replace it with the arnendment as proposecl by the
Conrrnittee.

3-3-4 IJroposed armendment to section 25 of the Act
Delete the expression "DiscipIinary Cornmittee" appearing in par:agraph
(f) an d substitute therefor .the expres s ion "D i scilrl inary'i'riblnal ;.

Sta keholders' sutrrnissions

llhe Corntnittee did not leceive erny views from stzrkeholders

(i) Obsarvation
-l-he Comrrrittee observed thzrt tl-re amendment seelcs t<> inclucle the
reference to t[-re Disciplinar:ily l-riburral llollowing the chzrnge of
notlr errclature.

(ii) ILccornmenctration
'l-hc cot-nnrittce recomnrencls the anrcnc'lnrcnt as prolloscci in the Rill
be agr:cecl 1o.
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3.3.5 Proposed amendment to section 27 of the Act

Delete the expression "Disciplinary Cornmittee" and sr-rbsti
therefor the expression "Disciplinary Tribunal".

(i) Stal<eholders'submissions

The Committee did not receive any views from stakeholders

(ii) Observation

'llhe Comnr.ittee observed that the amendment seeks to include
reference to the Disciplinarily Tribunai follou,ing the change
nolTrellclature.

(iii) Recornmendation

The committee recommends the amendrtent as proposed in the B
be agreed to.

3.3.6 Proposed arnendment to section 46(d) of the Act

The section be deleted.

Insert the following new paragraphs immediately after paragraph (c)

"(d) any agreement by which an advocate agrees to accept, in
respect of professional business, any fee or other
consideration which. is less than the relnurleration
prescribed by any Order under section 44;'

(da) any agreernent by which an advocate agrees to accept,
respect of professional business, arly fee or oth
consideration which is rnore than twenty-five percent o
the geneial darnages recovered in respect of that business'

(i) Sta l<eholders' subrnissions

The Il(enya BanI<ers Association opposed this pr:orrisi
because in tl-reir vierv, the invalidation of agreements betrve
clients and advoczrtes for fees below the remunelation order o
wlrose consideration/Ibe is rnore 25yo of the genererl darlrages
recoverable in r:es1:ect o1 br,rsiness is anti-competitive ir-r nature
ancl it antour'Its to price fixing. '1-hey fr-rrther 1lropose zr relreal o
the Aclvocates Ilernnneration ()rcler on fees nratters.

26

te

I

e
f



(ii) Observations

The Comrnittee observed as follows-

(a) the alrrendrn.en.t in the l3ill is a redraft of the current
provision on the Act that seeks to olTer clarity by separating
the ideas in two short paragra.phs in line u,ith th.e I-Iouse
drafling style;

(b) the pr:oposal to delete the pr:orrisiolt on fees fi'om the Act
and subsequent repeerl of the Advocates Rerluneration
Order is a substantive amendment that ought not to be
moved in this Bill to require furtlr"er input fi:orn Advocates
and more stakeholder:s.

(iii) Ilecornrnendation

The cornneittee recollrrllends that the amelrdments as lrroposed
in the Bill be agreed to.

3.3.6 ro osed arnendne t CC

Delete the expression "Disciplinary Comrrrittee" wh.erever it
occurs in paragraplr.s (b) and (e) and substitute therefor the
expression "D isciplinary l-ribunal".

(i) Stal<eholders'submissions

The Comrnittee did not receive any views fi'onl stakeholders

(ii) Observation:-fhe Comrr- ittee obser:ved that the aruenclment seeks to include
the re.l=erence to the I)iscipIinarilyl.-r'ibunal Ibtlowing the change
of ironrenclature. ' ,

(iii) ftecornrrendation

'l-he Committee rec<>mrrrends the errerendment as proposed in tlee
Bill be ergreed to.

3.3.7 P ecl arnendment t. ect e Act
Delete zurcl substitlrte thereol'the lollowing lrew snb section-

"(6c) An Advocertc against u,horl nn ()r'cler is nrerde unclcr
this section zrncl vvlro hzts not zr1r1:ealecl zrgainst sr-rch Orcler'
Ituclct' srrbsection (8) me-Ly irlrply to tlrc I)isciltlinary 'l'ribr-rr-rzrl

lt>r' zr rcrricr^, <>('the ()r'clcr'"
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3.3.8

(i) Observation

The Corntrrittee observed that the amendment seeks to all
aggrieved advocates to apply to the Disciplinary Tribunal
review of a decision of the cornmission before making
appeal to the I{igh Court.

"(18) Th.e election of the members referred to in paragraph
(c) shall be held at different times so that the expiry of
temrs of office of at least two nlembers falls at different ti
Ibr purposes of continuity')

l-he.Cornrnittee observed as follows-, :

(a) that the amendrnents seek to-

(i) enlpower the Attorney Generzrl to nominate
representative to serve in the Tribunal.

(ii) increase the terrr of the advocates appointect in
Disciplillary -l'ribunerl to I'crur years from the cLl
ternl o1'three years.

w
r

(ii) Stal<eholders' submissions

f'he Committee did not receive any views fiorn stakeholders.

(iii) Recommendation

The committee recommends that the amendment as proposed
the Bill be agreed to.

111

P e drnent to secti 5

Insert the urords "or his representative" irnrnediately after e
expression "Attorney-General" appearing in paragraph (a);

Delete the ex1:r'ession "three years" appearing in paragraph
and substitute therefor the expression "four years".

c)

Insert the following new subsection immediately
subsection ( 1A)-
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(b) Section 57(1) (b) empowers the Attor:ney-General to depute
a person to serve on the Solicitor'-General's behalf.
trollowing the amendrnent to enable the Attorlley General
appoint a representative, there is need to have a
collsequentia.l arnendrneret to paragrallh (b) elnpower the
Solicitor-General to nominate his/her own representative-

(c) As it is preserrtly in the law, Section 57(1) (") provides that
one out of the six mernbers norerinated by LSK to the
Disciplinary Tribunal should be an advocate who does not
ordinarily practice in Nair:obi. Since the advent ol'
clevolr-rtion, it has been observed that more advocates have
also opened up businesses in areas outside Nairobi. Tlee
allourance ol'only one advocate to represent a signif icantly
large rtumber of advocates practising outside Nairobi does
not take cogniszrnce <>f these-changes that lrave occLlrred in
the past fs\ r years. T'here is therefore need to provide for
more representatiorr by increasirr"g the number of
"Llpcourltry representative" to two advocates.

(ii) Stal<eholders' subrnissions

The Law Society of tr(enya was o{'the view that the ternr.
should rernain three years. It submits that term lirnits provide
an important checl< for: the rernoval of an inefficient mernber
hence str:engthens irnlrartiality of the Tribunal. It is of the
opinion that although the amendment rrlay be seeking to extend
the mandate of a popula.r r,r- etrrber, LSK members would re-
elect such a person

Th.e Committee recommends that -
(a) Section 57(1)(b) be amended by cleleting the worcls

"a person cleputed by the Attorney-General" arrd
substituting therefor the words "o1' his
representative";

(b) Section 57 ( 1)(") be arnendecl by deleting the
llr-oposed anrendrnent in the If ill relating to lrar agrzrph
(c);

(c) Section -57 ( l)(c) bc zrmenclccl cleleting tl-rc wc>r'cl "one"
ernc'l sntrstittrting thcrelore the wclr:d "t\ ,()".
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(iv) Rationale for the arnendrnent

The Committee was of the view that the terrn of the
advocates nominated by LSK should remain three years as
the submissions of the Law Society of I(enya which nomina
the advocates in question. Terru limits provide an irnp
check for the removal of an inefficient member hen
strengthens impartiality of the Tribunal.

3.3.9 Prorrqsed aurgLdrnent to section 57(4\ of the Act

Delete the expression "Disciplinary Cornmittee" wherever
appears in paragraphs (c) and (d) and substitute therefor
expression "Disciplinary Tribunal".

(i) Observation

The amendrnent seeks to include the reference to
Disciplinarily Tribunal following the change of nornenclature

(ii) Stakeholders' subrnissions

The Comrnittee did not receive any views fi'om stakeholders.

(iii) Recomrnendation

The Comrrrittee recolrfllfends that the amendments as propose
in the Bill be agreed to.

3.3.LO Proposed arnendment to section 58(2) of the Act

Delete and substitute therefor the following new subsectiolls-

(2) The Attorney-General shall preside at all meetings of
Disciplinary Tribunal at whichrhe is present and in hi
absence ilre Solicitor-General shall preside.

(2A) ln the absence of both the Attorney-General and
Solicitor-General, the persoll deputed by the Attorn
Geueral nnder section 57(f )G) shall preside, and in
absence oll the persoll so deputed the members plesellt shall
elect one from altrolrg their number to preside.

(i) Stal<eholclcrs' subnrissions

l-he Cc>nrnrittee clicl not rcceive arly vieurs liclm stnl<cholclers
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(ii) Observation

(a) l he amendrnent seeks to offer clarity on the
;:residing offrcer at the meetings of the Tribunal;

(b) llhe provision needs to be amended to align it with
the amendments to section 57(1Xb).

(iii) Recommendation

Tlre Cornrlittee recommends that the proposed subsection 2A
be deleted and substituted with the following l1ew subsection2A

(2A) fn the absence of both the Attorney-General and the
Solicitor-Gereeral, the relfresetltative of the Attorney General
section 57(1)(a) shal.l preside, and in the absence of tli.e
repl:eselrtative of the Attorney General, the members present
shall elect one f:rone arxong their number to preside.

(iv) tr-{ationale for the amendrnent

To align the ltrovision in the arnendment to section 58(l ) (b)

3.3.1.1 Ilronosed arnend rnerrt to section 6LQ\ of the Act

Delete the expr:ession "(if th.e complaint has been rel'erred by it
to the Tribunal)"

(i) Stakeholders' submissions

The Corl. mittee did not receive any views Ilrorn stakehold:ers

(ii) Observatiorl

The arnendment seelcs to ensur:e that once reports of the
Disciplinary 'fribunal are submitted to the Court Registrar', they
shall be availed to the Com.plaints Comm.ission in order to foster
openness and allow the Conrplaints Comrnissi<>n to have records
o1'all 1:roceedings of the Disciplinary l'r-ibunal.

(iii) Recommendation

The Corr- rnittee recor-nnrcnds that the a.mendnrent ets proposed
in the Rill be agreed to.

3.3 -12 [) r'o I) osecl zrrmendrnent to section 6X(3) of thc Act

Delete the exlrr cssi<>n "Attorney-Oeneral" ancl suttstiturte
tlrct'cI'ctt- th c cx l)rcss i () n " [) i rc:ct<>r' c> 1' l' ur lt l i c. l) r't'rscc Lrti on s".
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3.4 TIIE CIVI
3-4.1 Pro

(i) Staheholders'submissions

The Comrnittee did not receive any views fi-
stakeholders.

(ii) Observation

This amendnrent is to replace the expression *d
General" with the expression "Director of Public Prosecuti
to align with the functions of their offices.

(iii) Recommendation

The Cornrnit1ee recolnurends that the arnendrnent as prop
in the Bill be agreed to"

3.3.13 Pro sed arnend ent of Act
Delete the expression "Attorney General and substitute
the expression "Director of Public Prosecutions"

(i) Stakeholders' submissions

The Cornrnittee did not receive any views
stakeholders.

(ii) Observation

This arnendrnent is to replace the expression "Attorrr
General" with the expression "Director of Pu
Prosecutions" to align with the functioirs of their office

(iii) Recommendation

I'he Cornmittee recornrnends that the arnend.rnent'
proposed in the Bill be agreed to.

L I'ROCEDURE ACT (CAP 21)

eda section 11 21 and
Act

l)elete the word "district" wherever it appears and sr-rbsti
therefor the word "county".
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(i) Observation
-fhe amendment seeks to replace the tertrr "district" with
the terrn "county" in keel:irrg with the Constitution of
I(enya, 2010.

(ii) Staketrrolders' submissions

The Cornrrrittee did not
stakeholders.

receive any views fiom

(iii) Recommendation

The Committee recolrlltends that tlr"e arnendment as
proposed in the Bill be agreed to.

3.4-Z Proposed amendment to section 65 (I-)(b) of the Act

Delete the words "other than a rnagistrate' s court of the third
class"

(i) Observations

The arnendment seeks to remove reftrences to third-class
magistrates' courts which no longer exist.

(ii) Stal<eholders' submissions

The Cornrnittee did not receive any views from the public.

-(iii) 
Recorr- rnendation

l-he Corrrrnittee'recommends that tlr.e arnendrnent as proposed
in the Bill be agreed to.

3-4.3 Ilronosed arnendrnent to section 81 1 ) of the dct

Delete and. substitute th.erefor the following tlew subsection-

"(1) There sh.all be a Rules Corn.mittee which shall consist of -
(a) the following mernbers a.lrpointed by the Chiel .Tustice-

one -lr-rdge ol' tl're Cor-rrt ol' Alrpeal;
orre.f r-rcl.ge oI the IIigh Cclr-rrt;
er -ir-rclge ol thc Environnrent ernd I-aud ()oult,

(i)
(ii)
(iii)

JJ



(iv) o,e judge of the Ernployme,t and Labour Relati
Court who is a mernber of the Employment
Labour Relations Court Rr-rles Committee;

(v) two Magistrates, ol1e of whom shall be sec
the Committee'

(vi) three advocates nominated by the Law Society
I(enya, one of whorn shall be nominated by
Monrbas a Law Society;

(vii) one representative fi-om the I(enya Law Refo
Commission; and

(viii) The Attorney-General or a designated representati

(i) Stal<eholders' subrnissions

The committee did not receive any rriews from stakehold

(ii) Observations

The Comrrrittee observed as follows-

(a) The atrreudrneut seeks to include in the Rules Committ
Judges of the Environrnent and Land Court
Ernployrnent and Labour Relations Court, Magis
and a represelltative of the I(enya Law Re
Comrnission.

(b) There needs to be rlrore represelltation frorn aclvoca
practising throughout the Country. IJnder sectiorr 24 (
oI'tlre Law Society of I(enya Act No.2 t of 2O14, the LS
has eight branches cotllprising Coast, Rift Valley, N
Rift, West I(enya, .Sourth West Kenya, Mount I(eny
South llastem and Nairobi. A1[ the branches rn
therefore norninate a representative in the r:ul
comrnittee. This is important becaLlse each region fac
unique challenges and as practitioners and users of
civil procedure rules, each voice from the regiolls ollg
to be represented in the Cornmittee.

(iii) Recommendation

]lhe Corrrmittee recoll-ulf ends that the pr o;rosed llew par-agrzl
("i) be deletecl and sr-rbstituted with the 1'ollowing rl
paragraph (vi) -

(v) "eight zrdvctcates nolttilratecl b1, 11-r. [-erw Society
Kenya to reprcserlt the lrranches o1'the Society lrncl
secLi on 24 <>{' the Lavv Socicty ct [' I(enya Act."
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I

(iv) Rationale fon the alnencnrnent

The Comrnittee is ol'the opinion tha.t lravir-r.g tirree advocates
ire the Civil Proceclure Rules Coinmittee to represent all
advocates practising in I(enya does not adequately cater for
the un.ique needs ol'each region arourrd the country. There
ueeds to be n:rot-e representation from advocates practising
throughout the Country. IJnder section 24 (1) oll the Law
Society of I(enyzr Act No 21 of 2014, the LSI( has eight
branches comprising Coast, Rift Val.ley, North Rifl, S/est
I(enya, South West I(enya, Mount I(enya, South Eastern and
Nairobi. All the branches rnay theref-ore norninate a
representative in the rules comrnittee. 'I-his is impclrtant
because each region I'aces un.ique challenges and as
pr:actitioners and rrsers of the civil. procedure rules, each voice
fi-om the regiolts ought to be repl'esented in the Committee.

3.4-4 Fronosed arnendrnent to section 81f 1A) of the .A.ct

Delete and substitute therefor the following 11ew subsecti

"(1A) A person shall be qualified to be norninated to the
Cornrr- ittee by the Lau, Society of I(enya if that person-

(a) has been a member in good standing of the Law
Society of l(enya for at least ten years; and

(b) irolds a current practising certificate at the time of his
or her nomination"

Ncw subsection

Insert the following ncw subsections irrrmediately after
subsection (1A)

"lB) A lrerson norlinated by the I-aw Society of Kenya
under subsectiorr (l) may be nominzrted lrrore than. onoe tc>

serve ore the Comnrittee.

(1C) The Chief Jr-rstice nray elect to be a rnember of the
Comrnitlee, in which case he or she shal.l be the
chair:person, br-rt rvl'rcre he <>r she elects not to be a member,
the he or slte shzrll erlrlroint one ol'the other menrbers to be
chair-persot1.

( lI))'lllre C)or-r-rlniltcc lltzt)/ c1-l-olrt othel- Ilcrsolls r,r,[c>se

I<t-t<>wleclgc erncl exlrct'ict-tcc n'rzL)/ nssist it irr the dischzrrgc o['
iLs [unctions
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3.5

(1E) The {turction of the Cornrnittee shall be to - I

I

(a) propose rules not inconsistent with this Act or afry
other written law to provide for any ruatters relatiirg
to the procedure before collrts and tribunals; andl

(b) advise the Chief Justice on such rules as rnay
llecesSar), uuder this sectioll"

(i) Sta keholders' subrnissions

The Committee clid not receive any views frorn stakeholders

(ii) Observation

The committee observed as l.ollows-

(a) the new subsection 18 is to allow the Law Society
I(enya representative to serve lrore than once;

(b) the new subsection 1C shall enable the Chief .Iustice to o
to serve in the Rules Committee as the Chairperson
instead nominate olle of the other rnernbers to preside;

(c) the new subsection 1D seeks to empower the Cornnr.ittee t
obtain expert advice; and

(d) the new subsection 1E is intended to set out the funct
of the Cornmittee, that is, to establish rules consistent t
the law and matters of court procedure and advise the Ch
Justice on rules that rrray be necessary

(iii) Recolrrmendation

The Committee recomlnends that the amendment as propose
in the Bill be agreecl to.

LA\ry OfT CONTRACT ACT
3.5.1 Prouosed aneendrnent to section 3 of the Act

Insert the follou,ing llew sub section irnmediately a
subsection (1) -"(lA) Notu,ithstzrnding subsection (1), before a suit i

brought ergainst a del'endzrnt under subsection (1), th
plaintill shall Ilrst realise the sccr-rrity of the princi;ral."

(i) Stal<eholclcrs' su brnissions
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T'he Attorney G.cneran subr-rritted that his office hacl received an
ob.iection to the arlendment from Messrs I(aplan and Stratton
Advocates. The Ob.jection is to the effect that the proposed
change rvill con-^ pletely underrnine the ability to structure
guaranteed bonds and asset backed securities, which will
adversel), aIll'ect capital rnarkets. Irurthet., that the provision is not
clear as to the meaning oI the term "security" since in sorne
instances, a bare debt obligation has been held to be a security.
It is their request that at a bare minimum, the corporate
guarantors should be excluded and the potential ambiguities
addressed for individuals.

llhe Attorney Generzrl further drew the attention of the
Comrnittee to the fact that the eurrendmetrt was not among those
forwarded fi'om his office and therefore sought that the same be
urithdrawn to allou, for consultatiorrs amotlg the persons and key
institutiorrs that would be likely affected.

(1) The l(enya Banlcers Association opposed the amendtnent
as in their view, it u,ill adversely affect the efficacy and utility
of guarantees in local and international trade and the borrorving
and lending rnarkets and increase ct:edit risk. -I-he proposed
amendrnent rnay-

(a) inhibit credit to the ordinary l11an and to srnall businesses
that are seeking to grow since lenders LTay restrict lendirrg
to only very creditworthy llersons or only who have access
to security;

(b) increase the cost of doing business, which cost catl only be
passed on to the custorller: of the bank ther eby red.ucing his

(c) further inhibit recovery effor:ts lezrding to losses an.d
weakening of banks, which is bad lbr- the l-rnanci.al systern
and the economy as a whole. I'he ordinary pei-son and
struggling businessperson will bear the brunt of the
resultant 1:oorly perl'crnning econorlly.

(2) T'he I-aw Society of l(enya opposecl the zrmendment as in its
opinion it creates a problem urhen the value of the secr-rrity is
greater that ol'the princilrerl thtrs interfer ing with the right clf use.
I]ulther, it submitted thert the 1:r oposecl ernrendment failed to
recognise that-

(er) An inclenenity errrcl gttetrzlnl.ec havc clifli.:rent legzrl
inrltositions anc[ ot-rligzrLic>rrs anci Lr suit can be l]rlccl
inclcpcnclerrl ol' tlrr: borrc>r.r,er irr st>n-rc instzttrces;
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(b) Once a demand guarantee is called up, the limita
rnay expire if the security isn't sold on account
pending litigation hence prevents sale of the securi
would callse a substantial loss of additional securi
the lender;

(c) Various factors lrray prevent the sale of security
negligent vah-ration, rnarket depression or need to
urgent suit for recovery against guarantors before
transl'er their properties to defeat the anticipated ri
o1'a lender

(d)It contradicts the provisions of the Land Act relati
chargee's power of sale.

(ii) Observations

The Committee observed as follows-

(i) The proposed amendment to the I-aw of Contract
seeks to introduce a tlew condition to be rnet
plaintilf where a dellendant is charged for the debt
another person;

(ii) It would be a . popular provision w
the ntwananchi. who would see it as a way to pro
citizens fi'om the predatory tactics of banks who h
caused suffering to the citizens;

(iii) It would be seen as a move to also pr-otect inn
guarantors from potential (and allegedly real) collusi
between the principal debtor and the bank to sell
guarantor's assets so that the principal debtor goes s
free;

(iv) fhe .prroposed arnendrnent will add only a li
clifl=rculty to the banks (slightly delaying action
guara.ntors). In any event, the loss from the delay
enlbrcer-nent o1 the guarerntee will be comlrensetted
way of itrterest <>n the loan to be recoverecl;

(") 'fhe bzrnl<s neccl to initiatc zr pr-rblic cerrlltaiglr to u,in t
hezrrts o1' the ltcrblic by showing the bcne{lt to t
com.l1lon lltan o('the rr-rle tl-re bi,rnks plery in l-he ecolloltt
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(vi) The argurrrents by the l(enya
against the zrmendrnent rnake
eco11olrrically an d legally;

Bankers Associati.ou
scnse logically and

(vii) lllhere is need to have fr-rrther consultations with al.l
stakeholders in the industry;

(viii) The alrrendrnent is not of a rrriscellaneous nature rn
light of the views received from stal<eholders.

(iii) Recorr-.mendations

The comnrittee r.ejected tlr.e proposal in the llill.
(iv) ftationale lbr the rejection

The cornneittee agreed with the stalceholders who rejected this
proposal since it requires compreherrsive public irarticipation
with all stakeholders. llhe aneendment needs to be viewed in
light of the long term negative effects which will harnper the ease
of borrowing by small br-rsinesses and the ordillary ntwananchi.
who may not have collateral. The comrnittee however agrees itt
f'uture, banks and other lenders must take steps to engage iu a
public campaign that resonates witl-r ordinary I(enyans in terrrrs
of benefits to them.

3.6 TEIE FO IGN .TT]DGMtrNT CIPROCAI-
E, oRC ACT CAP 43

3.6-L Proposed arr-.endrl- ent to section 2 of'the Act

Delete the definition of the rvords "superior courts in I(enya" and
sr-rbstitr-rte therefor the foll.owing new definitior-r-

"su1:el:iOr courtS in l(enya" n1ea11s Suprerne Court, the Court ol'
Appeal, the IJigh Conrt, the llmltloyrrrent and Labour I{elations
Court and the Envir onureut and l-and Court.

(i) Stal<eholders' sulrnr issions

The Contnrittee did n.ot r-eceive erny vieurs fi orr- stakeholders.

(ii) (}bservation

Thc ermenclnrenl is ainlccl art expernding 1.lre clclll-rition o{' thc
exltressi()11 "Sr-rltcriclr- Cjc>ults c>l' I(enyer" t<l it-tcot'ltcxate aIl the
Sr-r1'lerior Colu'ts [)t'()\/iclccl Ior- in the (]onstitr-rlion, whicll is in
orcler'.
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(iii) Recomrnendation

1-he Committee recornrllends that the amendment as propos d
in the Bill be agreed to

3.7 TI{E PRORATION OF OFFE,NDII RS ACT (CAP 64)

3.7.1Pronosed arnendment to section 2 of the Act
Iusert the following rlew definitions in their proper alphabetic
sequetlce-

"Directol'" m.eans the Director of Probation whose office
within the Public Service;

"social inquiry reports" 111eat1s the reports on accused p
or offenders prel:ared by probation officers under this Act
any other law in force for plrrposes o1' crirninal -justi
administration.

l
1s

r

(i) Stakeholders' submissions

The Department of Probation and After Care Se
proposed that the Act be amended in the proposed definition o
the terrn 'Social inquiry report' by deleting the word "soci
inquiry" and sr-rbstituting therefor the words "pre-sentence,,

Justification

f-here are rnany types, of relrorts being done by probatior{
officers but the intentiou in the Bill relates to those prepare(
before and for the purpose o1. sentencing. If left as it is, it wili
be misplaced aud confusing especially with regard. to its'usage
in the subsequent sections. "social inquiry reports" is but a

geueric tertn used to indicate their orientation and to substaptive
to the purpose and therefor:e wor-rld be in aplrropriate to define
it here. The best tenninology is "presentellce report"

(ii) Observation

The new clefinitions elrc intended to provide clarity ctn the usa
of those tenns in the context oI the Act.
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(iii) ftecommendation

The Comrnittee recollllrrencls that the Bill be arnended by
deleting the word "social inquiry" in the defin.itiorr and
substitr-rting therelbr the rarord "pre-sentence".

(ir,) Rationale for the arnendr:nent

Tlre terminology used in the substantive provision in the law is
"pre-sentence report" hence th.e definition ought to define that
telm. LI'left as "social inquiry re1:ort", it will be rrrisplaced and
confusing especially with regard to its usage in the subsequent
sectious. "Social inquiry reports" is but a generic terrrl used to
indicate their orientation and therefore would be inappropriate to
define it here. The best terminology is "presentence report"

3-7 -Z Fronosed arnerldment to section 4 of the Act

Insert the following new subsections irnmediately afler
surbsection (4)--

"(5) Before rnaki.ng a probation order under subsection (l )
or (2), the cour't nlay consider: the view of the victim as
contained irr the pre-sentence report prepared pursuant to
subsection 6.

(6) Where a subordinate court or a sulrerior court considers
rnaking a probation order, it sl'rall, bef.ore rnal<ing such
order, direct a prober.tion officer to conduct a social inquiry
ireto the circurrstan.ces. of the case and the accused arrd
rnalce a pre-sentence repor:t of the findings to the court.

:(7) A probati<>n officer shall, while a.cting on the authority
of the court, have the right to access records and any other:
necessary information fi orn any persor) or author:ity having
such records or informzrtion for the pLlrpose of preparing a
socierl inquiry report.

(8) A pr:e-sentence re1:ort sha.ll incl.r-rcie a recorllmeirdation
as to tlre suiterble pcr:iocl of supcrvision, r:ehabil.itation
progrzulllrres ancl erny rllezlsures necessary to redttce the risl<
oI rc-offencling"
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(i) Observation

(a) lihe arnendment introduces new sub-sections (5),
and (8) to require the presentation of a pre-sente
report by a probation officer before a Court m
Probation Order. It also gives a probation offi
authority to access records and other necess
information for the 1rr-rrpose of rnaking a relrort.

(b) The term "social inquiry" in the lrroposed sr-rbsecti
(7) should be accordingly rectified to
sentence"

read <'

(c) As it is presently, section 4 provides fbr the cou
powers to perrnit conditional release of offenders up
taking consideration of various factors such as yoLr
character, antecedents, home surroundings, heaith
nrental condition. f'he committee was of the view
tlre tenn "age" would be n.^ ore suitable term as a fac
of consideratiorr instead of "youth".

(ii) Stakeholders' submissions

The Department of Probation and After Care Servic
proposed that Section 4(7) be amended to replace the wo
"Social inquriry repol-ts" with pre-sentence reports since
proposed new subsections (4) to (8) deals with pre-sen
reports and not the more general social inquiry reports.

(iii) Recornrnendation

(a) amendments to section 4 (1) and (2) to substitute the w
"yoLlth" with "age";

(b) amendnrent of the words "social inquiry report"
sr-rbstitute therel'or the words "1)re-selltence report"

(iv) If.ationale for the arnendment

The term "social inquiry" in the proposed sr-rbscction (7) shor-rld
accorclingly rectifi ed to read "pre-sel-lteltce"

As it is presentiy in section 4 c>1' the l)r obatiorr of Of'f:'enclers A
providcs l'c>r' thc coltrts powers to pcrmit conclitional rclease
ol'1'errclers Lrpou tzrl<ing consiclerzrtion ol'- r,ariours lactors sucl'r
youtt[r, chzrr-acter', zlntececlc-nts, h<.lnre sLn'r()Lutclings, healt[r or t]1en
conclition.'l'lre colnnritLcc \\ras ol'Iltc vicr.r,Llral [he tern.r "algc
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would be more sr-ritable and cornprehensive term as a factor of
consideration rryh.ich also irrclucles the yor-rth.

3.'7-3 tr)ronosed arnendment to section 5 of the Act

Insert the following new subsections inrmediately afler subsection
(3)-

"(4) flhe Court may exterrcl the period of residence specifred
in the probation order for a further period not exceedi.ng twelve
rnopths in excepti.onal circunrstances and urith compelling
reasons lrrovided by the Probation Officer.

(5) The Court ma.y malce ftuther orders providing for all
offencler to attencl non-residential llrograrllmes ert a probation
institutioll ot' any other such facility established under this Act,
or at alty other facility suitable for the fulfilment of the
supervision order."

(i) Stakeholders' subtnissions

The Cornrnittee did not receive any views fi:orn stakeholders.

(ii) Observations

The introduced new provisions are intended to give a court
issuing probation order, th.e discretion to extetrd the period of
residence of the offender and also give the court discretion to
make further orders providing the offender: to attend nol1-
r:es i cl en tial 1rrograr11r1t es .

(iiD Recornrrrenclatibn

The Conrmittee recornmEnds that- : l

(a) section 5(1) by cleleting the word "district" and substituting
therefor the word "CoLtttty" it.t view of the changes by the
constitution.

(iv) fdationale for thc arnendrnent

To Ienlove relererrce tcl the urord "diStrict" wlrich iS all
obsolete terrlrinology as clistricts no Icttrgel exist ancl replace
witlr "C<)Lrr1ty"

3.7.4' Pl'oposecl zlmtenac{ ment. to scction 8(3) of the Act

I)clcte t[e cxlrrcssion "1\A,() l-rr-rnct'e d" etplleat'irtg i11 l]zr1'a[]l'zrpli (a)
zrncl sltt-lStitr-rte thel'e1'c>r thc cxl)l'csSir)t't ""trventy LhoLtSetncl".
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(i) Stal<eholders' subrnissions

The Committee did not receive any views from stakeholdets

(ii) Observations

The atrrendureut seeks to enhance the arnount of fine that may
imposed for failure to comply with probatior-r Order frorr- ty
thousand shillings up frorn two hundred shillings the amount of
twenty thousand shillings rray not be a sufficient as zr deter nt
measure

(iii) Recornrnendation

The Cornmittee recorlllnends that the amendrlent be agreed to as
proposecl in the Bill. 

]

3.7 .5 P l'onosed arnendment to secti on L7 of the Act
Insert tlte words "including volunteer probation oi'fi
immediately after the word "any person"

(i) Stal<eholders'submissions

The Cornmittee did not receive any views frorn stakeholders

(ii) Observations
-I-he Committee observed as follows-

(a) The amendment seeks to allow lbr payrr.ent
retllltneration oL volunteer: probation officers.

(b) Volunteers should not be facilitated using public fur
as they are rendering services without any prolnise
ren-rluteration. Such a practice would discor-rrage
institution fi'om engzrging olficers in Ial11 ti,
employnrent.

(iii) Recorr. rnendation
'lilr.e pr oltosed errtrendnrent to section 11(1) be rejectecl

(iv) lLationale Ibr the rejection

Vctlttnteer s shoulcl not be facilitatecl rrsing ptrblic I'urrrcls as tl
tettc[el' set'vices rvithc>lrt any l]ronr ise ol' relttLtrrerzrtior"r. SLrcl

ltractice \ /oulcl cliscoLu'age the ir-rstitr-rtiorr Ir'orn cngzr.uing ()l-flc
in {irlI tirnc cnr1;lr>;,nrcnt
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3.7.6 Fnonoserl arm encl nxem ts to of [r er ser-fio ns of the Act

The Department of }?roXration and After Care Services
prollosed the 1'oll.ouring furthet' atnendments -
(a) Section 11(l) Replace "Principal Probation Ofl.icer" with

"Director" wherever it appears;

(b) Section 11 (3) Replace I?rincipal Probation Offrcer with
"Director" whel'ever it appear:s. I)elete 'District' and replace
wi.th 'county' wherever it appears;

(c) Section I 1 (5) Delete 'District' wheleveL it appears and
replace with ' 'Courlty' ';

(d) Section 16 (a) Repeat the same u,ith respect to changing the
rvord "principal probation officer" with "Director";

(e) Section I 8 Repeat the sam.e u,ith respect to changing the word
''princilral. probation" offi cer with "Director" ;

Reasons

(a) The Bill proposes a definition of the ter:rr- 'Director'

(b) The Director: is the current head of department bestowed q,ith
the responsibility of overseeing the inrplementation of the
Act arrd not the Principal Probation ofl.icer;

(c) 'I he Director surltervises severaL officels below [rim, one of
'whom is the Pr:incipal Probatiori officer- in job Gr:oup'N';

(d)'As was the case or:iginally (1946-1993), the l)epartmentwas
headed by a Principal Probation officer but thi.s rvas changed
and a new designation for the head o1. the departtrrent is the
Director;

(e) Leaving the terr:r the "Pr:incipal Probzrtion <tfficel" in the
al'orementioned sections ol the Act uncllanged rvould n'Iear1
that evcn the Dir:ector: now woulcl tre sr-rbordinate to the
Prir-rci1'ral Probation o ffi cer.

(i) Observations

'l'ltc Corrrrnittec clbscrvecl tharL in rricr,r,' cl(' the ztutetrclrtrent.
pl'op()scc[ t.o scct.ictrr (2), to introclucc thc lcrttr "l)it'cctc>l'" thcrc
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is need to align the entire Act to rnake reference the pro
officer in charge of the Department.

(ii) Recomrnendation

The Cornmittee recomtrrends that section I 1, 16 and 18 of
Act be amended by deleting the word "Principal Probati
Officer" wherever it appears and substitr-rting therefor
word "Director" and further, atl atl1el1druent be moved
Section 11 (3) and (4) to delete the rvord 'District' whe
it appears and replace with "County".

3.8 TI{E CRIM AL PROCEDURE CODE (CAP 75)

3.8.1 Proposed amendrnent to section 2 of the Act

Delete the expression "Attomey-General" alrpearing in
definition of the expression "officer in charge of a police stati
and substitr,rte therefor the expression "Inspector-General of
National Police Service".

Delete the expression "Conlmissioner of Police" wherever
appears and substitute therefor the expression "Inspec
General of the National Police Service".

Delete the definition of the expression "police station"
substitute therefor the following llew definition-

"police station" means a place designated by the Inspec
General as a police station under section 4O of the Natio
Police Service Act, 2011

,:]
(i) Observations

The rationale for the arnendment is as follorvs-
(i) 'I'o replace the Attorney General with the Inspect

General of Police as the right per sotl to give directions
to the person to serve as the olficer in charge o1'a poli
station. 'l'his is in view of the Inspector General ol Poli
powers undel section 245 to exercise indepencl
colnr:rand over the Nertional l)olice Service; ancl

(ii) -fo eusLn'e r-rrrilorrnity c>l'dellnitic>ns (>l'lerrns ursed
similar col-rtcxt acr-oss the statLltc bool<. Scction 4O ol-
National l)olice Service Act cntpovvers the I rrsl-rcc
Gerreral of- I)olice to gzrzettc ltolicc statiolts.
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(iii) Tlre sections 26 arrd 386 o1'the Criirriri.al l?rocedure Code
still rrrake reference to the "Commissioner of Police" and
there's need to arnencl those sections accordingly.

(ii) Stakeholders' submissions

The Comtnittee did not get any views fi'orn stakeholders

(ii) Recornrnendation

The Corrrrnittee recoltllltends ft-rrther amendlr.ents to sections 26
and 386 of the Crirninal Procedur:e Code in order to replace
refererrces tO the "Comnlissionel: Of Police" with "fnspector
General of Police"
(iii) Rationale-fon the aneendrment

Prior to 2O10, th.e "Conurtissioner of Police" \ /aS the officer in
charge of police but that changecl to the "Ins1:ector Geueral of
Police" afler the enactment of the Constitution of I(etrya, 2010.
The Act therefore needs to be atnended accordingly to reflect
this posi.tion.

3.4.7- P ronos frl rther a mendrnent to the Criminal
Procedure Code

Mr. Clernent Ol<ech of, probation and after-care services
sublxitted that a l1ew clause be crafted as section 3 of section
123 A to r:ead -

"In deciding Orr whether to grerut or release an accused person'

on bail und"er this section, the court rlay order a probation
officer to ilquire itrto the character, antecedettts, associations
and community ties of the accutsed i:elson or any particular
rnatter aucl priepare and pleseut before it a bail infbrmation
report"

IR.easons

(a) Mr. Olcech subnrittecl that the pt'oirosal is subtnittccl in
consideratiotr. ol' the la.w, p<>licy and practice relzrted to

1tr:obzrtion ol'ficet' wctrl< in the c<>urt on mzrtters t<luching clu

lrrc-triarl scrvices zrncl s1;ecificerlly oll bail atld tlor-rcl

zrclrtr inistrzrtior-r. 'l'l-ris is bocerltsc these al:c Set'r'iccs

ipcr-ezrsil-rgly cviclent at t.he lclvvet'cttrrt't.s zrricl J-ligh Ctlurr.t.

47



(b) The clause will arrchor iir law the current practice on
information reports prepared by probation officers and
by the courts for bail decision-making.

(c) It wiil establish the basis upol1 which the courrt can re
in granting or denying bail and thus note leaving
decision to the discretion of the court alone.

(d) The current practice of bail in{brmation reports or pre-
reports are based on court precedents and on Bail and B
Policy Guidelines (2015) developed by the Narional cou
on the Administration of Justice (NCAJ).

(.) It will establish means through which Victirns concerlls
be brought to the attention of the court before bail is issr-r
It will also help address the burgeoning pre-tra7l/re
population with the resultant effect or reducing ov
pr.'ison population especially of non-serious offenders.

(O It will ensure efficient operation of the proba
Department since anchoring in law the requirernent
produce the Bail information reports will result in resou
allocation specific for preparation of the Reports.

(iv) Observation

lllhe committee observed as follows-
(a) the decisiorr to grant or decline to grant bail should be I

. to the Court's.discretion;

(b) the preparation of bail inforrnation report lnay be Ieft
policy directions and not anchored in law so as to allow
court discretion to make a determination based on his/
jr-rdgment and trot influenced by a rnanclatory report;

(c) the proposecl practice may be sr_rbject to abuse; and

(cl) in light o{' the I'erct that the proposal is not part oi'
zrmendments proposed in. the llill, it is adviszrble that t
proposal be brc>ught in I'uture by way of' a sr,rbstanti
zulerrdrnent erncl not thror-rgh the rtriscellaneo
altlcndrnents in order' [o lacilitate nrorc cngagelnents ur
stzrkeholders.
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(iii) Itecornmendation
-fhe proposed new clause fi-om the Departtnent of Probation be
re-iected.

3.9 TTIE E>(TRADITION (CONTXG{JOUS ANtr) I'OREIGN
COUNTRIES ^A.CT (CAP 76)

3.9.1 P ro r)osed amendrnent tos er-finn 3fa) and 1L ofo\ the
Act

Delete the expr ession "I{ouse of Representatives" and substitute
therefor the wclrds "National Asserrrbly".

(i) Stal<eholders' subrnissions

The Comrnittee did n.ot get any views frorn stakeholders.

(ii) Observation

The amendrnerrt seeks to replace the expression "I{ouse
of Representatives" allpearing therein with the expression
"National Assernbly" as that expression is obsolete.

(iii) lLecornmendation

The Corrrmittee recommends that the amendrneut as
proposed in the Bill be agreed to.

3.9.2 Frouosed arnendrnent to section 15(1)(b) of the Act

Delete the words "ConLm.issioner of Police or chiell officer of the
police of the district, city, torvn or area where the prisonbr is in
custody" alld substitute tlterefor the word.s "Inspector-General of
Police or the Officer Commanding the respective lroli ce
Division or Police station.

(i) Stal<elrolders' submissions

l-he Cclnrmittee dicl not get any views fi'c>nr stakeholders

(ii) Obsen'vatiorr
'l'he zrnrenclnrenI seclcs t() 1;r ovide ['or pr-()l)er l]oltteltclaturc
fbllc-lrvir-rg thc cnactnrent o{'tl-rc nev\/ Cl<>nstitr-rtiorr in 20 10.
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(iii) Recomlnendation

The cornmittee reconlnlends that the amendment as propor
in the Bill be agreed to.

3.10. THIT LA\v OF SUCCESSION ,A.C T (CAP 160)

3.10.1 Pronosed new section o the Act
Iusert the following r1e\ / section immediately after section 49

Power to clear court

49A. (l). In any proceedings for an application or dis
relating to the adrninistration of er deceased person's es

ol'a deceersed lterson's estate;

te,
the cor-rrt hearing the alrplication or dispute may on its o
motion or upon an application by any of the parties, Ct
that any persolls, not being members of the Court or
to the case or their advocates, be excluded from the C

(2) The Court rray protribit the publication of
proceedings on the matter in respect of which a directi
given under subsection (1).

(i) StaI<eholders' submissions

The Judiciary slrpported the amendment.

The Law Society of I(enya opposed the amendmedt on groLl
that the publicization of succession rnatters is necessary to
I(enyans all oppoftlulity to become aware of the rcial weal
persolls in positions of authority who rnay at times obtain w
through corruption. Additior-:.ally, the legitimate beneficiari
the deceased or interested persons will also be able to beco

ed

te

CS

1S

e

ds
ve
of
th
of

aware of ancl the matter and clairn their portion of the estat It
is their view thzlt as with all court rnatters, these proceedi
should remain pr-rblic records.

(ii) Observation

The anrenclment see]<s-

(a) 1'o erllpower zt- conrt hanclling a successior-r disltr-rte to
exclr-rcle pcrsor)s who are not nrer-nbers cll'the colrrt or p CS

to the cztse li'ctn-r an)/ proceecling relerting to erclr.ninistrert
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(b) To empower the court to prohibit publication of any rnatter
arising in case in respect of which am exclusion Order is
made. As a result, the rnedia an.d oth.er persons trray be
excluded fi'orn courrt during hearings of certain nr.atters.

(iv) Recoinmendation

f-he Cornmittee recornrnends that the amendirrent be rejected
(v) Itationale

The practice of holding hearings in camera exists and ought to
be le11 to the court's discretion on a case by case basis rather than
anchoring the salrre in law for succession matters only.

3.X.1. TTdTC NATION.A.L C f)TIl\J }TO[T I-,AW R]I,POITTING
ACT. 1 994 rhro. 11 OF 1994)

3.11.X Pronosed aneendrnent to section2 of the Act

Insert the following l1ew subsection after subsection (3) -
"(4) The Council is the body under the Office of the
Attorney-General "

(i) Stakeholders' subrnissions

The At.torney General indicates that the proposed arnendment
did not emanate fi'om his oI.fice and fr-rrtirer, the errnendrnerrts
have fan' reaching policy implications and legal conseqLlellces.
I-Ie is of the view that the amendments'be shelvecL to allow for
further d.eliberations. IJe clrew the attention of the comrnittee to
a previbus attempt to ramencl the National Cor-rncil for: Law
Reporting Act through the Election (Amendrnent) Bill in 2Ol7
to place the Council under the Judiciary. After much
deliberation, it was agreed that the arnen.dment be withdrawn to
allow for consultations between the Chiel'.lr-rstice, the Chief ol'
Staff and the l-Iezrd of Public Service. The Attorney General
presented ob.iections frorn the NCT,R, which is of the vieu, that
the arrlendrrrent be shelved pencling consr-rltatiorrs betrveen the
Attorney Gener:zrl zrnd the Chief Justice. It is also apparent that
there is in 1tla.ce, an Ad-lIoc Conrmittee th.a.t wers llortrreci I'clr the
review of the NCLIf Act hence it wor-rld be prudent to deliberate
the 1:loposec'l zrmenclnrents wholly ()r1cc [he report ol'' the
Cor-nr-i-rittee is f-lnerlisecl ancl not in a 1:ieccnrenl r-nzLnner.

51



The International Cornmission of Jurists opirosed
amenchnent as in its view, the Cor-rncil had been doing a
job in law reporting in a timely rnanner which has helped lawy
across the country access to precedent.

The National Council Ibr Law Reports (NCLR) proposed
deletion of the provisiolt as the Council was domiciled in
judiciary as the main stakeholder of the council. Itror instance,
section 4 of the Act, the Cor-urcil of NCLR is ch.aired by the Ch
Justice erncl is also coruposed of other -jr-rdges of the Court
Appeal and the I-Iigh Court as well as the Registrar of
.Iudiciary. In total, rnembership of the Board ruernbers fiom
Judiciary colllprises almost 30%o (4 out of the total 13 rlem
The function of law reporting also involves reporting on case I
as elnanating from the courts.

The Judiciary opposed the anr.endment submitting tlr.at
violated tl-re principle of indeirendetlce of the Judiciary since
Council was domiciled in the Judiciary because lau, reporti
a judicial function whereby the Attorney-General plays no
Further, the Iudiciary submitted that the Chief is the chairpers
of the Council and cernnot be subordinated to the Attorn
General or his office. Further, since the Attorney General w
party to sorne matters litigated before courts, he cannot ass
the role of a reporter too.

The I(enyzr Magistl'ates and Judges Association opposed
arnenchrent as in its view, it would interfere with independe
of the Jtrdiciary.

Transparency fnternational I(enya supported the amendm
since in its view, the Attorney-General was a rnember of
council and functions r'.equire to be streamlined to av
duplication betrn,een the two offices on drafling and I

reporting.

(iii) Recomrucndation

The Comr-nittee reconrrf-rencls that the amendrnent be re.jected

(iv) Ilationale lor the arncndrnent
'1-he Cornrnittee took the rriews ol' the stal<eholders
corlsicleration. ltrirstly, zrncl nrost crucially, the Attol'ney Gen
ttuder u,ltor-rt the Bill seel<s to 1:lace the National Council for l-
Re1:ctrting, requested that the amenclrnent tte sl-relvecl pencl
I-ltrthcr consLrltation. 'l'he .lr,rciiciary, Natiorral Cctuncil Ior I-
I{e1'rclrLing, l,SK. IC.l. I(cnya Mzrgistrartes ancl .lr-rclges AssociaI
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s -12

also all opposed the anrendment as th.e Council is currently
snpervisecl by the Judiciary.

ACT o. I 2006

3.L2.1 Proposed amendtnent to section 2 of the Act

Delete the definitiorl of the word'"Minister"

(i) Staketrrolders' subrnissions

1lhe Cornmittee did not get any triews from stakeholders.

(ii) Ratiouatre for the armendrnent

The amenclntent seel<s to replace the ternl "Minister" with the
term "Attorney General" in keeping with the Constitution of
I(ereya,2OlO.

(iii) Recon mendation
'I-he Cornmittee recornrrrends that the amendneents be agreed to.

3-12.2 Pronosed amendrnent to section 3E of the Act

Insert the following new subsection immediately after
subsection (7A) - (78)

"Notwithstanding sr-rbsection (7A), the Board shall afl'ord the
Dir.ector at1 appropriate opportunity to defend himself agaitlst
any allegation rr. ade against hirr-r before taking any action
urrder that sr-rbsection' )

(i) Stakeholder-s' subrarissions

The Committee did not get any views fiom stakeholders.

(ii) I{ationale lor the arnendrnent

'l-he a.r-nendnrent seelcs to lequir:e thzrt the Dire<;tor: be given
an oppor:tunity to clefend hinrsellTherself where zr ]letition
seel<ing his/her: disnrisszrl is beerr lrresented tcl the Roard..

(iii) f,f,.ecornmemclatiom

'l'hc (ic>n-rn-rittcc t-cconrt'ncncls that thc ettrrettcltnetrl be
zrgreecl tcl.
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3.12.3

Delete
"Cabin

3-12.4

(ii) Observation

t

eda e d t ct 3 of the A t

the word "Minister" and substitute therefor the wo
et Secretary responsible for finance".

(i) Stal<eholders'subrnissions

The Comruittee did not receive any views from stakeholders

(ii) ILationale for the arnendment

l-lre amendment urill ernpower the Cabinet Secretary, Finance

s

NS

the
the
ted

The Con-rmittee recorrurrends that the amendments be agreed o

e a e d t ec 3 6 of the ct

Delete the word "Minister" and substitute therefor the w
"Cabinet Secretary responsible for finance".

ds

(i) Stakeholders' submissions
The Committee did not get any views fi'om stakeholders

The Cornmittee observed that-

(a) This provision . as it is presgntly relates to e
establishment oL a social security scherne for the of
the Agency with the approval of the Minister respons ble
for'Finance

(b) l-he proposed amendtttettt seeks to replace the rlTI

in consultation with the Salaries and Remunerati
Commission approve terms and conditions for the staff of
Agency.

(iii) Recotnrnendation

"Minister" with. "Cabinet Secretaty". I lowever:,
arnendment proposed as drafted would nlean thett
u,ords "responsible for Finance" rvor-rld be repe
hence the phrzrse should be arrrcnded to avoicl repetit o11.

(iii) lteco rn rn encl zr tio n

'l'hc Comr:nittcc rcc()nlnlencls that the 1tr-ovision lrc tturettde
clclctc the worcls "r'esllonsitrlc lbr Iirrancc".

54

to



3.12.6

(iv) ltationale fbr the arnendment

Tlre words "responsible for finance" ate already in section 3F of
the Act which tallcs of "Minister responsible for: finattce". T'he
arnendment as ploposed, that is, to delete "Minister" and
substitute therelbr the words "Cabinet Secretary responsible for
finance" would resnlt ir-r a grarnrnatical error in section 3F

3.\2.5 Ilronosed armendrnent to section 3f,{ oft(7\ he Act

Delete the word "Minister" and substitute tirerefor the words
"Cabinet Secretary responsible for finance".

(i) Stakeholders'subrrrissions

The Comnrittee did not get any views liom stakeholders.

(ii) Recornrr- endation

The Cornnr.ittee recotlttllends that the amendment be deleted

(iii) Rationale for the amendrnent
'1 lre Bill seeks to alnend section 3F (7), which is non-existent in
the Act.

Prooosed amendments to sections 3G(2\- 3t(2\( )-c
3L(2't.3 L(3). 5(4\ of the Act

Delete th.e word "Minister" and sr-rbstitute therel'or tlee
expression "' Attorney-General".

(i) Stakeholders' subrnissions

-fhe Cornrnittee did rrot get any viervs from stakeholders.

(ii) Rationale for the arnendrnent

The amendment seelcs to t:eplace the term "Mitlister" with
"Attorttey General" in keel:ing with the propel t:eference undel
the Constitr-rtion

(iii) Reco ur men clatio n

'I.'he Corrrmittee reconrlllends that the anler)clltrent be agreecl to.

3.12.7 Pr-otrloserl zerare mcllnaenat {.o section 3I(6) of the Act

l)elete tl-rc r,rrctrcl "M irrisLer'" ancl srtllstitLrl.c thet'e1'<lr the
cxl)t'cSSictn "Cle.rLtiIrcL SlecreLzll'y l'csllorrsibIe Iilr'['il.t?tllce".
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(i) Stal<eholders' subrnissions

The Cornrrrittee did not get any views liorn stakeholders.

(iD lLationale for the amenclment

To enable the Cabinet Secretary fbr ltrinance make regulati(ns
for the nranagelllent and administration of the Victims Protectipn
Irund.

(iii) Ilecommcndation

The Comrnittee recorllrllends that the arnendrnent as proposedlin
the Bill be agreed to.

3.L2.8 ed am d e tt CC 5 e t

Delete the word "Minister" and substitute therefor the worJds
"Cabinet Secretary responsible for finance".

(i) Stakeholders'submissions

The Comrnittee did not get any viervs from stakeholders

(ii) Ilationale for the arnendment

To enable the Agency seek vieurs to incur expenditure with e
authority ol'the Cabinet Secretary resporlsible 1-or ltrinance, AS

this is a role vested on the CS Finance

(iii) I{eco rn mend a tion

The Corru-nittee recolnnlends that the amendrnent as proposed
the Bill be agreed to.

3-12.9 Proposed amendrnenl to section 3l( of the Act

Insert the Lollorving llew subsection immediately al
subsection (2)-

(3) 'l-he legislzrtive and regurlatory provisions or1

atrditir-rg ol'nertionzrl security organs shall apply ntutl.c

nttrl.andis to the Agenc1,.

(i) St:rkcholclers' srrbnrissiotrs

Tlie ConrnriLl-ee clicl noI get any vicrvs ll-or-n stal<eholclcrs

(ii) If.ation:rlc firr thc 2llrlcn(lttrcrtt

56

111

ter

Lhe

rtis



'Io apply the legislative and regr-riatory provisions on auditing of
security organs to the Agency in vieu, of the sensitive nature of
the functions of the Agency and the need to keep information
and documentation in its custody as confidential.

(iii) Recomrnendation

T'he Cornrnittee r:ecommends that the arnendrnent as prol:osed irr
the Bill be agreecl to.

3.L2.1,O Fronosed a ITI endrnent to secti.on 3 of the Act

fnselt the fcrllowing ltew subsection imrnediately after:
subsection (3)-

"'(4) A rnerrber of the Boarcl may i.n. writi.ng designate an
oflhcer nclt below the level ol'Director or equivalent to
repl'esent him on the Boarcl"

(i) Stakeholders' subrnissions

I-he Cornmittee did not receive any views fi-om stakeholders.

(ii) f{.ationale for the arnendrnent

The amendment is intended to allow the members of the Board
to designate represelltatives to the Board.

iii) Recornmendation

Th.e Comrrrittee recommends that the amendrnent as proposed in
the Bill be agreed to.

3.IZ.AL Fronosed arnend rnerlt to. section 3O 'l o{'the Act

De1ete the word "Mittister" ancl I substitute thef:efor the
expression "Cabinet S ecretary".

(i) Staketrrolders'subrnissions

The Cornrnittee did not get any views from stakeholders.

(ii) ILationale fbr the amendll- ent

llhis 1:r:ovision relzrtes to restriction of access to the prelnises of
the Agertcy by the Mir:ister fbr ir-rter-nzrl secur:ity on the request
ol'the Director: ol'the Agelrcy. -l-hc eltnenclment is nritrc>r one to
leplace tlre urolcl "MitriStCr" rvit]r "Cettrinet Sectetarlr" [olIoiving
change c>1'terrninoloe;, in 20 I 0.
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3.13 Tr{E

(iii) Recomrnendation

The Conr.rnittee recon1l1lends that the amendment as proposed
the Bill be agreed to.

CEEDS OF CITIME AND ANTI-MO
ERING ACT

3.13.1 Pro osed arnendrnent to section 2 an
the Act

Section (2)
Delete 1:aragraph (e) of the definition of the expressi
"designated non-financial businesses or professiorrals"
sr-rbstitute therefor the follou,ing new paragraph-

(e) accountants who are sole practitioners, partners
employees within professional finrrs;

Insert the follouring
paragraph (f)-

new paragraphs immediately

(fa) advocates, notaries arrd other legal professionals w o
are sole practitiollers' partners, or
professional firms;

ernployees wi

(fu) trust and col1lpar1y service lrroviders.

Section 48

Delete and substitute therefor the following rlew section -

Aprrlication of reporting obligations

B. f-he re:porting obligations under this Part shall apply to-

d

(a) advocates, notaries, other indepeudent le
prol-essionals and zrccountants when preparing
carrying oLlt trernszrctions for their clients in
I ollowing s itr-rations-

i) br-ryir-)g ancl sellir-rg o1're erl estate;
ii) rr-ranaging ol- clicnt money, seclrrities or ot

or
e

(
(

ass e Ls;
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(iii) rnanzrgelnent of ba.nk, savings or securitres
accounts;

(iv) organisation oI'coutributions for the creation,
oper:ation or management of companies; or

(v) cr:ea.tion, operation or mattagetneut of buying
and selling ol. business entities or legal
arrangerllents; or

(b) a trust or collrpany service provider not oth.erwise
covered elsewhere in this Act, which as a business,
1rr:ovides any o1. the l=ollouring services to third
parties--

(i) acting as llormation agent of legal persons;

(ii) a.cting as or arranging for another persoll to act
as, a director- or secretary of a colrpaflY, d partner
of a partnership, or a similar position in relation
to other legal persorr.s;

(iii) Providing registered ol'fice business address or
accollllrrodation, correspondence 01'

administrative address for a col11pal1y,
partnership or any oth.er legal persoll or
arrangerrrent;

(iv) acting as, or arranging for another person to act
as trustee of an express trurst; zrnd

(v) acting as or arran.ging for a.nother person to act as
a nominee shareholder. for another person.

(i) Stakeholders' subrnissions

Anjarwallzr ancl tr(hantla Aclvocates oplrosed the amendmerrts
as the provisictns to include adrrocertes will encroach on the legal.
privilege of advocatc-client conflclentiality. The pr:ivilege exists
even afler the relatiorrshilr hzrs ceasecl. It is theit arguntelrt that
the arnendtlent is art al.fr:ont to the constittrtional right to privacy
under Arl.icle 31 o(' the c<>nstitutior-r and the Iinritzrtion an.d
requirement I'c>r suclr rcltorting by aclvocates is neither f-zrir t-ror
rezrsonable in zln opcu eurcl derrroct-atic society.

Ttrre Law Society ot' [(ellya ol)p()sccl thc zlr]rer-rcltrtct'tt sir-rcc tl-re
zlntenclrrterrt r,r'il I srrt-rsLantirrcl-v zt['lcc:L thc r,t,ell setllccl 1tt'inciple <l I
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advocate-client pr-ivilege cernenteci under professional conduct
of confidentiality, the evidentiary rule of privilege and the
coltt111o11 law principle o1' advocate-client confidentiality.
Section 134 of the Advocates Act 1rr:ovides fol' advocate-client
privilege and gives exceptior-rs <>f instances where disclosure
tnay be urade sttch as if nondisclosure is in furtherance of an
illegality and ertry fact observed by the advocate showing crirrre
or fraud.

Confidentiality is an ethical duty which every Advocate adheres
to even after zr relationship ceases. Advocate-client privilege is
the oldest privilege recognized by -Anglo-American to
-jurisprudence which is airned at ensuring that one who seeks
advise or aid fi-om an attorney shoulcl be fi-ee of any fear that l-ris
secrets will be Lrrlcovered. The trnderlying principle is to provide
for "sollnd legal erdvice and advocacy" with the security of
privilege, the client will speak fi ankly and openly disclosing
relevant inLortr-ration to euable the acivocate give well-reasoned
professional advice. l-he practical conseqLlel-rce is that all
attorney l1lay ueither be compellecl to llot' voluntarily disclose
any matters conveyed in coirfidellce by the client and the cl.ient
l11ay not be cor-npelled to testify regarding rnatters col11t11unicated
to the la\ ryer {br purposes of seeking legal advice. There is also
case law ou the tnatter where the court recognised the waiver of
the privilege in certain circumstances rlatter of fraud is already
dealt with under section.

Transparency Inter:national supported the amendment and
submitted that lawyers shor-rld clisclose the beneficial owners of
their clients uncler thq anti-money Iar-rnclering regr-rlations hence
enhancing transparellcy in beneficial ownershil:.

(ii) Observation

The Committee observed ers {ollows-

(a) The arnenclnrent seeks to inclr-rde employees of
accor-tntants, aclvocertcs zrncl notar-ics or their enrlrIoyees,
trust and cotlpally servicc proviclers in the del=rnition of
tl're cxlrrcssiotr "dcsignzrtecl non-finzrncizrl businesses ot
prol'cssions" lor lturltoses cll'the Act. 'l'his rvill expancl
thc r-epc>r'ting oltliqarl.iotrs to inclr-rclc ernltloyecs ol'
Llcco Ll rrtan ts, etclvocates itr-r d notari es ()l' thc i r e ntltl oyccs,
tt-t-tst aticl c<ttt'l pztlt)i sct'vicc ltrorriclct's.
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(b) Tl-re requirernent lbr advocates to reveal i.rrllorrnation
about their clients is a.gainst the principle of advocate-
client conlldentiality. 'fhis is a privilege enjoyed by
Iawyers and their: clients. The Act and other statutes,
such as tlr.e Advocates Act, rnal<es provisions for the
exceptional circumstances wh.eu al1 Advocate call
disclose infornration on their client.

(iii) Recommendation
The Cornmittee recolltlttends that the proposed amendtnent
be amended ilr the Act by removing the reference to
advocates, notaries ernd other lega1 lrrofessiorrals.

(iv) f,{ationale for the arnendrnent

The proposal to include advocates as reporting institutions will
etlcroach on and significantly al1lect the well settled principle of
advocate-clierrt privilege. 'l'h.e pr:ivilege is enjoyed by advocates
and their clients even aLter the relationship has ceased. The
principle is cemented under professional conduct of
confidentiality, the evidentiar y rule of pr:iviiege and the common
law principle of advocate-clierrt confidentiality. Section 134 of
the Advocates Act provicles for advocerte-client privilege by
prohibiting disclosure by advocates and also gives the
exceptional instances where disclosure rrlay be ntade, for
exam.ple if non-disclosure is in furtherance o1. an illegality and
any fact observed by the advocate showing critne or fraud.

Corrfidentiality is an ethical cluty tlr'zrt everlz d6[v6cate adheres to
evelt after a relationship ceases. Advocate-client privilege is th.e
oIdest privilege reoognizerJ. by Anglo-Amefican to jurisprudence
which is aimed at ensuring that one who seeks advice or aidfrom
an attorney should be llee of any fear that his secrets will be
urlcovered. The underlying principle is to provide for "sound
legal advice and advocacy". With the security of pr:ivilege, the
client will s1:eal< fi ankly zrird openly disclosing relevant
infolmation to enable the adrzocate give rvell-reasoned
pr:ofessional advice. 'l-he pt'a.ctical cotrseqLlence is that all
zrttorney ltlay neither be cornlrelled to nor voluntat:i1y disclose
any ntzrtters conveyed in confidence by the client and the client
lray not bc c<>mpelled to testify regalding nlattcrs comtrllrnicated
to the lerwlrsr- for ]:urp()scs c>l'seelcing lcgzrl aclvicc-
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3.I4 THE .II]DICIAL SERVTCE, ACT TNO. 1 0F 201 1)

3.7 4.I ProDose d atnendment to section 15f I ) ) of rthe
Act

Delete the word
"fourteen"

"sever1" and substitute tl-rele{br the worci

(i) Stal<eholders' submissions

The Judiciary drew the erl.tention of the Conrnittee to rthe
reference to the "Prime Minister" ancl arrangements for
consultations that existeci during the Grand Coalitlon
Governtneut in the provisions of section I 5. These provisiolls are
obsolete and it proposed thzrt section 15 be amencled accordingly.

(ii) Rationale for the amenclrnent

The Comrnittee observecl ers {i>llows -
(a) This Atnendtneut seeks to increase the duration for t

National assernbl)/ to consider appointrnent of members
tlre .ISC under Article 17l(z)(h) (those wrro represent l

public) .fi'om Tdays to 14 days.

;he
of

:he

(b) This amendment u,ill align the sarne with the lrrovisi
under the Public Appointments (Parliamentary Approv
Ac1..

dns
il.)

(c) 'fhe references to the consultations under the Natio{ral
Accord and Reconciliertion Act are spent ancl require to be

. renfoved from the law.
(iii) Reco rn ruend ation

The Committee t'econrmends that Section I5(1)(a) of the Act be
further amended to r:enrove the slrent provisions relating 1to
consultzrtions reqr-rired nncler the National Accord afra
Recoucilizrtion Act. This is by cleleting the words "until after lhefirst elections uudet'the Constitr-rtion, the President shall, sr-rb-j$ct
to the N'ational Accord erncl I{econciliation Act, 20OB (No. alot
2OOB) ancl alter consr.rltation with the Pr inle Minister, witlf in
sevell clays of the coll-ulerlcernent o[' this Act, sr-rbstitutiirg
therelbr thc words " 'l'he l)rcsident shzrll, whenevc. . ro"u,l1.1,
occLr r-s".
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(iv) Iltationale

llhe National Accord and lleconciliation Act and procedure for
consultations thereunder lapsed after the first elections under tlr.e
Constitution of I(eny a, 2O7O.

3 -14-2 P I'O I) osed arrrendrment to section 750\ of the Act

Delete the expression "within three days of receipt of the l1ames"
and substitute thelellor. tlre expression "urithin three days after
approval by the National Assembly as contemplated under
Ar:ticle 25O(2)(b) oI' the Clonstitution".

(i) Stakeholders'submissions

The Attorney General wrote to the Cornrlittee that the
proposed amendtrrent had not been emanated fi'om his office
together with the amendments forwarded to the Na.tional
Assembly llor publicatior-r. It is his submission that the
amendments have far reaching policy implications and legal
collsequellces. ILe was of th.e view that the amendments ought to
lr"ave been processed in consultation with the responsible offices
as is slrpposed to che procedure.

The Jtldiciary proposed a deletion of the arnendment since, in
its view; it was unconstitutional as it violates Articles L71 a:nd
248 of the Constitution of Kenya. Article 250(2) (b) does not
apply for the appointrnent of members of the .ludicial Service
Comrlission. Iiur-ther, the PARLSCOM', SRC and.ISC are
special Constitutional Corrrrnissions rvhose rrrembers are neither
vetted 11or approved by I?arlianrent hence this amendment would
be discrirlinatory against the.ISC. 'l-hey draw the attention of the
cornrnittee to the Jr-rstice Mohamed \A/arsanee case., The
amendrnent would lead to inconsistency in tlr.e application of
section 1.5 of the Act.

The ll(enya Magistrates and Judges Association opposed the
zrmertdrr- ent ernd sr:bnritted that it \4/as urrconstitr-rtionzrl as it
violated Articlel.71 of the Constitr-rtion of I(enya.

Muturi S.K. & Co ,Aclvocates supl:or:tecl the arlenclments.1lhe
firrn was ol'the view thz'Lt clrar.{iers of thc Constitr-rtiorr cor:ld not
have enviserged zr sitr-rat.ion rvhcrc ther:e is electi.on of per:sons 1.cl

c<>nstitutioneLl c()nrnrissir->rrs then chec[<s erncl berleurccs 1-rrovisions
zlr c susl)enclecl as this vvr)Lrlc'l vir>lzrtc Article 259 wlrich lrrovides
Ibr irrtet'pretzrtion o[' tlre C-]onstit.urtiorr irr a n-ranl)cl' thztt lrron.rotes
g<>clcl govel rlancc.

63



They argued th.at vetting was the only way that suitability
integrity can be guaranteed. 1'hey lrroposed further arnendrne
to the JSC Act to give effect to the right to Access to informati
as JSC lacked transparetlcy and accountability in its operati
They further proposed that .ISC pr-rblishes a list of cases pendi
in court and those pending or1 a quarterly basis and also public
the amounts it collects by way of fines, donations, gifls etc.

(ii) Observations

The Commiltee observed that-
(a) f-he arrrendrnent seeks to provide for approvai by

National Assembly prior to appointruent by the President,
nominees to the Jr-rdicial Service Corrrrnission;

(b) Following the enactrnent of the Constitution in 2010
first rnerlbers of the .Iudicial Service Commission under
Constitution were approved by the National Assembly in
10tl' Parliament. As such, the prececlent has been set w
regard to the vetting of all rnernbers of the Judicial Servi
Commission. Indeed, the Attorney General and C
Justice, who are rrrembers of the Commission by virtue
the offices they hold are also vetted and approved by
National Assembly for appointment;

(c) The 1:rocess of election of members of the .Tudicial Serv
Commission to represent the Jr-rdges of the Supreme Co
Court of Appeal, I-Iigh Court and Magistrates and Advoca
is a proc.ess of "identi{-rcation and recommendation" in o
words "11o111ination", similar to the one undertaken by
Presiderrt when identifying suitable ,nominees to
appointed;

(d) Article 25O(2)(b) stipulates that -

250(2) The Ch.airperson an.d. each ntentber o.f a contntissi
and i.n.depenclenl. offi.ce sh.all be-
(a) Identi/iecl a.ncl reconl.nl.encled .fctr appointm.en.t i.

nt. an.n e r p r e s c r i. b e d. b.1t n.a /. i o n.a I l. e g i..s I a l. i o n.,

(b) aWrot,ecl b:, ttte X ,

(c) Ap1sointed by t.he Presr'.den.t.

(e) In view ol'thc zrbc>ve provisions o('Article 250, all meurtr
o{' co rr stiturLi on ar I courm iss i r-rns arc r-l pl)r'o vecl b1, 11-," N atio
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Assembly. I.ndeed, even members of the Par:lianeeutary
Service Cornmission rvho are elected by the people and who
were recently appointed allter the commellcelrlent of the 12tl'
Parliarrrent, were subjected to an approval process;

(O -I-here is t1o express provision to oust the jr-rrisdiction of
Parliarnent to vet members of the Judicial Service
Corrrrni.ssion;

(g) Notwithstarrding that the issue of constitutionality of the
vetting of JSC cornmissioners was n"ot canvassed during the
lOtL l'errlizrment when the comrerissioners uncler Article 171
were vetted, Parlianrent is a I-Iouse that follows precederrt
and is bourrd by its custonr.s, practices, usages and traditiorrs
and as slrch, it does not easily deviatc fi'orn its orvn practices
ancl precedent unless there is a conrpell.irrg-ir-rstilication to do
so.

(lr) Article 259(l) of the Constitution provides that the
Constitntion is to be interpreted in a manreer that promotes
is purposes and values, advances the rule of law, contributes
to good governallce arllong otlrer things. Article 259(3) of
the Consti.tr-rtion provides thzrt every provision of the
Constitution shall be construed according to the doctrine that
the larv is always speaking. In light of the foregoing, the
draflers of the Constitution, and I(enyans generally,
interrded for a rnechani.sm that would ensurre a transparent
process whereby the appointlttent of State Officers and
pubIic officers u,hose suitzrbility nr.eets th.e constitutionaltest

. of integrity. .Tlee provisions under article 25O(2)(b) allorvs
for the people's elected representatives to the persons

. proposed to hold certain offices, in this case nr.eurbers of the
.ludicial Ser:vice Cornrnissi.on. Indeed th.e doctrine of
separation of powers underscores tl-re inclependence of each
arm o1 Governrrrent br-rt there is no absolute separatiou as the
three arms ltut irr place rlechanisms that checl< zrnd balance
each other against excesses.

(i) In the past, it has been allegecl that the election ol'tneurbers
to represent judges erncl magistrates has been tnarred by
clectoral malpractices strch zrs v<>ter bribery as was alleged
in 20I6 errrd indeecl zr.lh-rc1cd to by thc I'olrrrer Cllrie[''.lttstice,
Willy Mntr-rngzr, u,llo stzrteci thzrl. cverr the elcctiou <>1'.it-tclges'

zrncl rtragistr-ertes' reltr esentzrtirrcs [.o the .lSC were riclcllecl
urith c()r'r-Lt1:tion, vvitlt thc c-rl'['iciztls l-rribing othels ttt v<tte {bt'
thcr-n..1'lrcse issucs \\icrL) ncvcr ltclclt'cssecl [r;, tlre.lSC] or tlrc
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I-Iouse rvhich hacl no opportunity to vet th[se
representatirres. 'Ihe vetting by the National Assembly will
offer an opportunity for the I-Iouse to consicler such
cornplaints to ensLlre that the Corlmissioners appointecl [rre
sr-ritable in terms of competency and integrity.

0) There is need to urgently enact the provision t
i:ending and Iuture appointmertts to be finalised.

o allorv il'or

(iii) Recornmendation
The Committee recorllll1ends that the arnendments as 1:ropo$ed
in the Bill be agreed to.

3.15 TI{E r<IINYA SCHOOL OIT LA .w ACT rNo.26 OF 2072

3. 1 5.1 osed amendment t tion 4 16 and ec II
Schedule of the Act

Section 4(2)
Delete aud substitute therellor the 1'ollowing ne\ / subsection-

"(2) Without pre.iudice to the generality of subsection
the object of the School shall be to-

1),

(a)ensure the continuity of professional developrrrent or
all cadres of the legal professi<>n;

(b)provide para-legal training;
(c)pr:ovide other specialised training in the legal sector;
(d)develop curricula, training manuals, cond]r-rct

examinations and confer acadernic.awards; and 
]

(e) r-rnclertake research ltro-jects ancl provide cor'rs,-,lta,p"y
services"

Section 16

'fhe sectic>n be deleted.

Seconcl Schcdule

I)elete paragrzlphs (a) arrcl (Lr).

(i) S(zrlcoholcler"s' srrbnrissions

Ms. Alrnah I(onttche oltpr-rsecl tlrc arnenclnrcrrts on the li>llor,r,
gro u n cls-
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(a) the proposed arnendments wel:e of substantive nature atld not
miscellaneoLrs hence shoulcl be sub-iected to proper public
participatiorr;

(b) l-he liberalization of tr aining is the sole mandate of I(enya
School of Lar,v ancl a viable option would be to devolve th-e

school to reduce the cost element.

(c) The issues which wele sub.iect to atneldrnent were being
handlecl by the f askforce on legal sector refotms, ancl these
arnendments pre-empt the report.

(cf) The anrendntent in (a) would convert l(enya SchooI of I-,aw
to a provider ol' contiulloLls professiotral deveiopruent.

Mr-lturi S.K. .A.dvocates opposecl the amendment zrrguing that it
would dilute gains made in ternls of standards in the legal
profession.

The National Association of tr>rivate univel'sities in tr(enya
supported the proposal to liber:alize the tr:aining of Advocates. In
its view, inefficier:cy at the I{enya School of I-aw had prevailed
due to lllonopoly and lack oI cornpetitiorr. It states that other
countries that have robust frameworks for the training of
Advocates had adoptecl a liberalized approach to the training.
They cited the lJnitecl States of America (which had law schools
in every state), Australier, Canada, IJnited I(ingdonr. an.d South
Africa as -jurisdictions where the ecluivalent ol'the Advocates
Training Prograrnme is offerecl in various institutions. With th.e
.arnerrdntents, I(enya School of Law urould focus o11 its key
llunctions being the oontir-ruity o1i professional developmeut o1'all
.cadres in the legal plol.essiotr. 

:

(v)Observation

The Committee obset:ved thzrt-

(a) The atrrendments seek to liber alize the training of
Aclvocates at 1:rost-gra.clu erte I evel, a respotlsibi I ity cur:rently
vested in KSL.

(b) 'flte prc>visicln ir-r secti<'x-r 16 ancl tlre sccond schcdule
r:elating to achr-r issi<>r-r l'cclLril errretrts coutraclict those tll' the
Coltucil for Legzrl l',clttczrticlrl.
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3.16

t

(c) The cornmittee sor-rght the vieu,s of the l-askforce on Le
Reforrns ol1 the amendrrrenls but did not receive
respollse.

(iv) Recommendation
The Comtnittee recolllrrrends that all the amendments to the
be rejected

(v) Rationale lor the rejection

The Corlmittee was o1'the opinion that-

(a) the ameudtrrents are substantive in nature and should
be rnoved by way of a miscellaneolls amendrnent.

ct

(b) The Attorlley General has constituted a Taskforce on le al
sector refonrrs that is to address the challenges
liberalisalion of training of Advocates and adrniss
requirements, which the Bill seeks to address are of
the terms of reference of the Taslcforce. The T e
should be allowed to complete its work and report to e
AG since enactment of tlr.e amendrnents would be to
empt the recornrnendations of the Taskforce.

I{E LE UCATION AC o.27 0F 201

3. I 6.1 d arnendrnent 8 t of the Ac

lnsert the following new paragraph.immecliately afler par
(f) -

ph

"(g) administer the pre-bar examination for entry into
Advocates Training Programire"

(c) There is need to urgently address the issues in the Bill
through substantive amendments to be effected once
taskforce cornpletes its mandate.

(i) Stal<eholdel's' subrnissions

Ms. Annah l(onuche opposed the amendment on the ground
as the regulator of legal education, it should not be the
institution to administer pre-bar and bar exzu11s.

3 -7 6.2 Pro oscd anre d t to section 8 the

ot

o11

o11

ut
e

rat
e

the

e

Iusert the Ibllowing new l)zlragraph irnmecliately afier par'
(a) -

h

"(era) accreclitatior-r ol' legal eclurcation I]r'oviclers lor
l)Lrrl)ose o[' liccltsilt_a o[ [he Aclrzoczrtes 'l-rair
P rograrnnre "
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(i) Stakeholders' s ubrrlissions

f-he Comrnittee did not receive any replesentations from the
public. l-he Committee wrote to the Taskfor:ce on Legal Reforrns
to present its views on the amendrrlents but did not receive any
response.

(ii) Rationale fbr the amendrnerlt

The arnendr-nent seeks to liberalise the training of advocates by
elnpowering the Council for Legal llducation to accredit
institutions to ofller the program,me.

3.16.3 Ilronosed a Il-t endrnent to sectio n 8(3 ) of the Act

Insert the word "all" in'r.rrrediately before the word *legal"
alrpearirlg in paragraph (a).

(i) Stakeholders' strblr-^ issions

The Committee did not receive ally repl:esentations ftom th.e
public.

(ii) ftationale for the arrrendment

This amendment besto\ /s on the Council of Legal Educatiori tlr"e

responsibility of making Regulations with respect to the
adrnission requirernents of persolls enrolling in all legal
education progranllres. The requirernents for adnr.ission into the
Advocates T'raining Prograrnme are outlined in the Second
Sclredule o1'the l(enya Sclrool ol'I-aw Act, 2012 which the Bill
proposed" to delete.

Recornrnerldation on all arnendrreents relating to the Legal
Education Act I

f'he Cornmittee reconr.rllends that all the atleudments to the Act
be r:e-iected

(iii) Rationale for the rejection
'llhe Conemittee was <>1'the opinion that-

(a) I'he zrmcndments zrre substar-rtive iu natttre and shoulcl n<>t

be trroved by wery ol'a tnisccllziueoLls al-llendment.
(b) ',1.'he Attontey (}enelerl hers cor-rstitr-rtecl er'['askJ]ol:ce ou legetl

sectc-x' r'clbr-rns that is ttl etclclrcss tlte chzrllct-rges ol'l
liberaliszrLiorr oI Lr aining c>l- Aclrrt'rczttes anc[ acltlrissiolt
t'equircrrrcnLs. r,r,hich the Ilill sccl<s tt't ttclclt'css ztt'e 1"rart <ll
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the ternts o1 refcrence o1'the -I'askl]orce. f'he Tasklorce
shor-rld be allowed to complete its r,vork ancl report to tl-re
A(i since ertactment of the amendments would be to pre-
empt the recomrnendations o1'the Tasklorce.

(") Thcre is need to urgeirtly address the issnes in the Bill but
through substantive alnendments to be ef'fected oncc the
taskforce completes its mandate.

3.77 TI{I1 OIIITIC OI] TIIII DIRE,CT()II OF PUBLIC
E,CUTIONS ACT 2013 oI.2013

3.17 -7 Pt'onoscd atnendrnenl o sectiorr 2(l\ of the Act

In the del'inition oL "investigative Agency", delete the expression
"llthics ancl Anti-Corruption Conlmission".

(i) Stal<eholder-s' submissions

The Attorney-Gener-aI sr-rbmitted that the proposed amenclment
did not originate frorn his oI'fice ancl lr,rrther', the amendments
hacl f'ar reaching policy implication.s and legal consequences. I{e
was of the rriew that the amendments ought to have been
processed in consultation with the resporlsible institutions arrd
neecl to be withdrawn at this point.

Ttre Olfice of the Director of Public Prosecutions ob-jected to
the amendrnent on the following grounds-

(a) It will cr-rrtail the powers o{ DPI) to prosecute rlertters
relating to corruption in that the DPP cannot direct or
request I'or inlor rnation li'om llACC if the amendrrrent
is efl'ected. Section 5 of the ODPP Act empowers the
I)PP to, in exercise of State powers oi'prosecution,
direct an investigative agency to condnct an
investigation;
It ra,ill erclversely affcct cases undcr investigatiol'r;
'l'he O1.fice was r-rot arvare o1'the origitl altcl intention
clI'the arnenclment.
'l'he zrrlendments are not of er r-r-riscellzrneous naturc ancl
<>ught to be ef iccted through subslerntive anrendnrents
zrftcr: exhnusti vc con str ltati <>rr.s.

(cr)

1-t'altsparclrcy Intct'nzttiotral olrposccl the arlcltdmenl on
groLrncls thzrt clclinlcirrg ()l)PP arrd lrAC(l vvc>r-rlcl be ar blorv [r> tlte
light ztgz-tinst gralt. l1'ur-tlrer, OI)PP rvas thc sole body mzrrrcla[ecl
to cotrclrtcl prrtrlic llr'osccut.ions ancl r.r,[rcrcils othcr [-roclics ltttcl
ir.rvcstiqatirrc rnanclaLcs r,r,ltcrr:b), tlteir rolc cltclccl ul]on

(b)
(")
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forurerrding their reconln"Iendatiorrs to ODPP for actior-r' 'fhe

amen'drnentnrayalsolikel)'affectinter-agellcycoordinationin
investigation and prosecution of corruption cases.

The x-aw society of Keuya opposed the amendment
subnritting that the function of the ODPII was to prosecLrte

matters artcl not investiga.l.e. T1-re investigative powers shoulcl
remai.n with llACC.

X-he Ethics and Anti-Con-r'uptioll Conernissiotr subrnitted that
it hacl not presentecl the arnendments but that they l11ay have lreen

ilforlred tV a decisioll olt the indepeudeuce of the Cornmission
as all indeltenclent Constitutional Cornrrissioir hence that if is t1ot

sr-rb.ject to dilection by any person. Section I1 of the llthics aud
Anti-Corruption Commission Act tnandates the IIACC to
ilvestigate and recomlllencl to the DPP the prosecution of an.y

acts olicor:r:uption, bribery or ecollollric crirnes or violation of
cocles of ethics or alty law enacted pursuant to Chapter six of the
Corrstitution. The Anti-Cor-ruption aud llconomic Crirnes Act
6oes also etrrpower the IIACC to investi.gate ancl tuandates it to
report to tfte Dpp on the results of an investigation (section 550.

(ii) Observation

The comrl.ittee observed as follows-

(a) the all- endment will r-erl.love the IfACC fi:om the
investigative agenci.es ulder the purview of the DPP.

'l'he Anti-Cor:ltrption ancl Ilcotro6ric Crimes Act (ACIICA)
and the Ijthics atr.cl Arlti-corruptiou Corntrrissiou Act
nr.and-ate the EACC to implemetrt the two Acts and
accorclingly emlfower it to carry out investigations and
br-rbmit reports oir tlre investigatidns to the DPP'

(b)

(c) :I. he amencLnent will intet:fel e with pr:ovisions in other Acts
s ign ifi cantl y.

(iii) Recorarmendation
'I'he Co6llittee recomlltencls thzit tl.re arr-tencltnetrts be rejectecl.

(iv) lx,ationrale fon' n-ejectiom of armcmclrnent

'['hc C]omnrittee consiclcrccl thc views o['Lhc Stzrl<cholclcrs wl'ro

c-lltposecl thc ermcnclrnents. 'l-hc ALLttrrrcy (ierler ztl, thc ()l)l)l) zllrcl

tfn C;C: stzrtccl tll trt tl-rc;' \^/el'c LltlLl\\i ztl c o (' thc soLl l'cc ol' tllc
rurrcnclnrents err-rcl Llrc r-erliorrzrIc lirr t[-rc salnrc'ets it rl'tts rlot illclttttccl
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3.18

in the Memorandnm of objects and Reasons in the Bill
corrrmittee was of the view that given the amount of debate
amendments elicited, they were not miscellaneous in nature
substantive. There is therefore need for ftrrther consultati
with relevaut stakeholders before enactment ancl this amendm
shourld therefore be rejected at this point.

KE .w REFO SSION
L9 ()F 2013)

3.18.1

Delete

Pro o rnent to sec 1 a of the

subparagraph (v) and substitute therefor tlr.e foilo

u the follow

l1ew subparagraph -
"(v) that the public is informed of review or propos
reviews of any laws"

Delete subparagraph (vi) and substitute therefor the followi
new subparagraph -

"(vi) that it keeps an updated database of all laws pass
by Parliament and all laws under review"

(i) Stakeholders submissions

The National Council for Law Reporting
objected to the amendrnent to paragraph (vi) o
reasotls-

(I(enya La

(a) I(enya I-aw maintains a colrprehensive and up to
database of all the Laws of I(enya. This was developed
is rtaintained as part of the delegated rnandate of
prbparation of the'annual supplem6nt under the Rdvisi
of Laws Act (Cap 1).

(lr) The apprehension is that the amendment ntery be colstru
to rnearl that I(enya Lau, is not allowed to maintain
database of the Larvs of I(enya if the Kenya l-aw Refo
Commission should only maintain this.

(iii) Observation
-fhe Conlrn ittce observecl-

(a) 'l-hat the artnetrdtnents seel< to rectily graltlrna[ical errors;
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(b) llhe apprehensiol by the National Council for Law
Reporting is unsubstantiated as the law does not disallow
it frorn maintaining a clatabase oll the Laws of Kenya as it
currently does.

(iv) If.ecommendation

The Comrnittee recotrrrllends that th.e anrrendment as is in the Bill
be agreed to

3-L8-2 Pronosed arnend rnent section 814) the Act

Delete and substitute th.erefor the following new subsection-

" (4) The members referred to in paragraphs (1)(b) and (c)
slr.all be offrcers fi-om the Office of the Attorney-General
or the respective State Department, as the case may be, and
a representative fi'onr. the Law Society of l(enya"

(i) Stakeholderssubrnissions

The Cornmit-Lee did not receive any representations o11 the
amendrrrent.

(iii) R.ationale for the amendment

To clarify on rnernbership to the Cornrnission and to provide for
a representative of the Law Society of l(enya-

(iv) Recorrrrnendation

The Corrmittee recornmends that the proposed amendment be
agreed to.

3.18.3 Pronosed arnend rnent to section 11 of the Act

Subsection (5) - Delete the expression "(3) (g)" and substitute
therefor the expression "(4) (g)".

Subsection 8- Delete.

(i) Sta[<eholders subrrissions

I-he Connrittee did not rccei.ve any rept:esentzttions oll th.e

arrett.clnrent.
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(i) Rationale for the amendrnent

To correct elroneous cross referencing. lihe pr:ovisions referriflrg
to the first general elections under the Constitution are obsoilte.

(ii) Recornmendation

The Comrnittee recommends that tl-re proposecl amenclrnents
agreed to.

be

3.18.4 l>r-o osed arrre t to secti the A t

Delete and substitute therefor the following rlew subsection-

"(3) 'I he Chairlterson and the Member-s appointed uncler
sr-rbsection B(1) (b) shall serve o11 a h-rll-time basis wlile
the Mernbers appointecl under subsections B(1) (c), (d), (e),
(O and (g) shall serve on a part-time basis',

(i) Stal<eholderssubrnissions

The Comrniltee did not receive
amendrnenl..

arly represelttatrons

(ii) Rationale for the arnendrnent

To clarily the terrns of service o1' the chairperson and
rnenrbers.

eo11

e
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l
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(iii) llecommendation

l-he Comnrittee recotllrllends that the proposed anrenclrnentsi be
agreed.to.

3.18.s Pnrnosed a mendrnent to the second schedule
a l'a a h

I)elete the word "three" and substitute therefor the u,orcl "l-iye"

(i) Stal<eholcle submissions

fhe Conrnrittec did
alnelr d nr en t.

not receive any reltrese nti,rtiorts olt

(ii) li.:rtionnIc for'the anrenclment
'I'l-re ratittnztlc is Lo increasc the ciLlorlrnl to Ilve as thc conrntis lon
is cor-nPc>sccl o[' seven l-r-]cnrbers. A clLrorun-l ol' thrce w u lcl
cxllose tltc (l()ttltttissit>n to a Iil<c:lilrr>ocl it['ltostinu trvo 1t..rr'

the
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3-I9

tneetings. As it is also, the resolutions of rninority rnembers also
bind the elr,tire Comnlission.

(iii) Recomrnendation

f'he Committee recomnlencls that the proposed amendment be
agreed to.

T[{E, N Tre o r+X CENT tr.CD[rI NT[-TI1NATXONAI-
ARI}trT'I{ATION A(lr'. 20 .I 3 rNo.26 C) 2 13[r o

3.L9 -1. ed arnend section f the

Delete the word "jurstice" appearing in paragraph (c) alld
substitttte therefor the word "finance".

Delete the worcl "five" appearing in paragraph (e) and substitute
therefor the word "three"

Delete pal agraph (O and substitute tlr.erefor the following rlew
paragraph-

"(f) one pel'soll each norninated by the I'ollowing bodies (f)
respectirrely-

(i)

(i) the I(enya National Chanr.ber of Commerce at1d

Industry;
(ii) the Law Society of l(enYa;
(iii) the Kenya Associzrtion of Manufacturers-

Sta l<eh olders s ubrnissions

The Chartel'ecl f,nstitute of .A.rtrritrators (I{enya Branch)
opposed the amenclrlent to 1:aragraph (e) and proposed that
pir-agr:ap1-r (f) be anrended to include a representative clI' the
Char:tered Ilstitute of Arbitrators, I(enya Branch. This was based

o11 grounds that the Institute is the or-rly olle thert trailrs and
certifies arbitrators ancl rnain.tains membersirip of persous in
practice.

T'[re X-aw Society of Kellya pl'oposed ers I'ol[<>ws-

(a) tlrzrt the clircctot'sl-rip uncier l)zrraglalth (e) bc l cterined zrs l=rve

rficr.nbers instetrcl oI tl-rrer: sincc thc Ntrirobi Ccntr c is ?r

y6icp-re bocly tlrat is being protnotccl to lre thc llrcl'errc:cl
clcstirrzrl.ic>r'r {trr r-ncc[izrt.ion L-urcl zu'bitratlit>tt.'l'his is tlccatrsc
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East Af ican Corrrmunity has five irrembers states
making use oI cotrrtltercial artritration and currently
Uganda and 'l'anzania had representation in the N
Centre for International Arbitration.

(b) the Institute of chartered Arbitrators of Kenya Branch
retained in the directorships since it is the only arbi
institution and a major stakeholder in I(enya.

(ii) Observations

The Commitlee observed that the amendments-

(a) [Jnder lraragraph (c) seek to include the lrrinc
Secretary, National Treasurl, ernd not the Princ
Secretary of the Ministry of .Iustice as the Ministry
longer exists. 'I'he Principal Secretary Treasury
represerlted in semi-autorlonloLrs institr-rtions that rec
public funds.

(b) IJnder paragraph (e) aim to reduce the number of pers
fiom domestic arbitration bodies in East Africa from
to three.

(c) [Jnder paragraph (l) aim to reduce the nurnber of b
nominating board members by removing the representa
from l(enya Pr-ivate Sector Alliance and Chartered Insti
of Arbitrators and replacing therl rvith l(enya Associa
of Manufacturers.

(iii) Reco rn rnendation

In the proposed amendment under paragraph (c) the Comm
recornmends that the proposed arnendment be agreed to.

In the proposed arr:endment under paragraph (e), the Conrnr
recommends that the zrrnendrnent be re-jected

In the proposed anrendnrent under paragraph (f), the Comrn
re corlllrlends that the alnendment be re-jected sub-jec
etr-nendment of subpzrrzrgretph (iv) to include the worcls "l(
13r'ztnch"

(iv) If ationalc lbr the rc.iection

ln tl-rc proposed errncncln-rent unclcr l)z'uargraph (c), Lhc reclr-r
ol'thc rnenrt':ers lo rcprcscul Llre clorrrcstic bt>dies c>['Arl-riLr
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(i) Stakeholders submissions

The Cornmittee did not receive any representations from
stakeholders.

(ii) Rationatre (br the amenclrnent

The a.mendrnent seeks to arnend tlr"e provision delegating
legislative powers to the Board of the Centre as regards the n-rles
that the Board may rnake.

(iii) Recommendation

Tlr.e Comrnittee recorremends that the proposed amendmeut be
agreed to.

3. L9.8 Proposed amendrrrents to schedule narasratrh l-

Insert the following new subparagraph irrrrnediately after
paragraph (2) -

"(3) The cl'r.airperson shall hold offrce for the period of his
appointrnent as a rnember of the Board or for tlr.e term
specified in tire instrttment of appointment as such, and shall
be eligible for real:pointnr.ent for one further terrrr"

(i) Stakeholders submissions

The Conr.rnittee did not receive any representations fronr.
stakeholders.

(ii) Rationale for the amendrnent

To provide for a term of office for the cl_rairlrerson

(iii) f{eco rn uren da tio n

The Committee recomrrends that the amendrnerrt in the Bill be
agreed to.

3.19.9 Ilrouosed new nar-asr-anh

Renumber the existing Schedr-rle as the l:iirst Schedule and iusert
the following rlew Scl'redr-rle -

SL-ICOND SCIItrl)t]i.ll (s.21(6))

CONDIIC]- ()l:r 'l'l iE n Il-'AIRS OF 'l'l II]. ARlSIllRn L CIOtJlL'l
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1. The President of the Court sirall co-ordinate and supervise
nlanagement of the affairs of the Court.

2. The President shall constitnte panels consisting of an od
nurnber of members and allocate matters to such panels for
better performance of the functions of the Court.

3. A matter referred to the Court may be heard and deterrnine
by one ntember or a lranel of not less than three members i
accordance with the court rltles of procedure made under sectio
25 of this Act.

4. The President of the Court shall subrnit quarterly pro
reports to the Board setting out the activities of the Cor-rrt d
the period covered by the report.

5. The President of the Court rnay delegate any of his duties to th
Depr-rty President.

(i) Stal<eholderssubmissions

The Committee did not receive atly representations fro
stakeholders.

(ii) Rationale for the amendment

Tlre amendment follows the amendment to section 21(6) wh
introduces the schedule containing provisions for the conduct o
affairs of the Court

(iii) Recommendation

The Committee recolnrnends that the amendment in the Bill
agreed to.

3.2O TI{E COMPANIES ACT. 2015 (NO 17 OF 2015)

3.2O.L Pronosed arnendnlen t to section 151(3) of the Act

Insert the words "externzrl and inclependent" irrrmediately al't
the words "certified by the colrrpzuty's".

(i) Stakeholders subn issions

The Conrurittee dict noL rcccive a.lty l'epl'esetltations 1l'om
stzrkeholclers.
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c).)(JJ

(ii) I-tationale tor tlre annenclnment

1-o r:equrire a cleclaration of interest filed by a director of a public
colllpal1y to be accolllpanied by a report of the external auditors
of the col11pany certiliyirrg the value of the transaction if it
exceeds LOo/o o1' the value ol' assets of the company. As it is
presently, the law only recluiles that the certification to be done
by the colrrpally's audi.tors without specifying if they should be
external auditors.

(iii) Reconrmendation

The Con^ mittee recolrrmends that the lll:ollosed arnendment be
agreed to.

3.20.2 Proposed amendment to section 258 of the Act

Insert the following new subsections irnmediately afler:
subsection (4)-

"(5) If the number of votes for and against a proposal are
equal, the Members shall refer to the Mernorandum arrd
Ar:ticles of Association or the Shareholders' Agreement.

(6) W'here neither the Memorandurn and Articles of
Association rlor the Shareholders' Agreernent have
provisions relating to equality of votes, the persotl presiding
at the meeting shall have a casting \rote."

(i) Stakeholders submissions

The Cornrnittee did not receive any representations 1'rom
stakeholders.

(ii) Rationatre for the arnendrnent

The provision is introduced to guide the corupany on the rnatlner
to br:eak a tie dut'ing voting, that is, by r,eferring the company to
its Memorandum anci Article of Association.

It further seeks to provide clzr.rity u.here no snch l:rovisions exist
in the mernorandunr ancl Articles of Association, that is, the
persorl lrresiding to have a casting vote tcl breal< a tie.

(iii) Reco xl"l xlxcn cl ation
-l'hc Clc>nrnrittee l'ecolnrrrcncls ther.t tlie l)r'()p()scd amenclrncnt bc
agreecl t.cl.



3.20 -3

Insert tl-re
27 5-

Prolrosed new section to the Act

following llew sectiorr imnrediately after secti

"AnnuaI GeneraI Meeting"

275A. (1) I3very comilarly sl-rall corlvelre a gerleral me
ol1ce a yezlr.

(1) Subsectiorr (i) does not ap1:ly to er single-member compan$

(2) -fhe R.egistrar rnay, on the erpp
for zr.ny other reasoll the Regi
extelld the period referred to rn
result, t.he lreriod is extended beyoncl the calenclar year.

(3) A colrlpany that contravenes this section commits
offence and is liabl.e on collviction to a fine not exceedi
one hundred thoursand shillings"

(i) Stakeholders submissions

]lhe Comnrittee did not receirre arly
stakeholders"

(ii) Rationale for thc arnendment

I-he Corrrrnittee observed that-

representations 1'ro

(a) Provision relates to the convening of an Annual
Meeting and proposes to penalise comlranies that fail
corfvene an AGM every year as required;

(b) Section 3 10 of the Companies Act provides Lor convenllr
of rrreetings as mandatory for Public companies all
pen.alty zr defaulting cor-npally and its oI'Llcer:s is set at on
mi1lion shiIIings.

(c) 'fhe rr,rles and standards expecteci of public companies,
higher and rnore stringent thzrn those alrlrlicable to privat
cornpanies and single rrlember c<>mpanies;

C'b
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(d) A rcvicw o1' other: conlpzr"r'zttivc .jr-rrisciictions suclr t

Australia zurcl IIK rerreal tlrart 1:rivarte conrpzrnies are n(
conrl-rcllecl to cerll lbr Anntrzrl Cicneral Meetings. Pr-rblr
c()nlllzrnics on the otlicr hzrrrcl n-rr-rst holcl zrnnlral gener'l
nreetings and zrs such, thc Iiling ol'annnzrl rctr-rrns rvitl-r th

I{cgistrar ol' cc>rrtpanics is sr-r l'['icicnt prool' <>l' conrplieruq
witlr tlrc lzrw. 
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(iii) Recommendation

The Cornrnittee recomrrends that the provision be rejected

(iv) ftationale for the rejection

The Cornrnittee was of the view that section 310 of the
Companies Act already provides for the convening of an Annual
General Meeting for public companies and is sufficient to
safeguard the interest of shareholders.

3.20.4 Proposed amendment to section 281(2) of the Act

Delete the word "general'" appearing in paragraph (b).

(i) Stakeholders submissions

llh.e Comrnittee did
stakeholders.

not receive any representations liorr..

(ii) [tationale for the amendrnent

'fhe amendnrent airns to require ally rneeting being held to
comply with the notice period specifiecl.

(iii) Recornmendation

The Cornmittee recomm.ends tlr.at the proposed arrrendment be
agreed to.

3-20.5 Fro osed amendment to section 329 of the Act

,"(1) Delete
subsection-

and substil.ute , therefor the ,following now'

(1) The director:s oll a colrrpally may exerci.se a power of
the company to-

(a) allot sh.ares in the cornpal-ly;
(b) grant rights to sttbscribe 1.or or to convert any

security into sh.ares in the compa11y,

only iI they ar:e aurtl.rorised to clc> so by a resolution of
the corrrlra.rly.

(2) Dclete the worcls "zurcl nrzly be uncorrclitioneil or sutbjcct to
cc>nclitic)ns".
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The Committee did
sta[<eholders.

3.20.6

exercise the powers to allot shares only if authorized by both
Articles of Association and a resolution of the comparly
proposecl a.rrrendment would empower the directors to rn
allotrnents of shares using a resolution only.

(iii) Recornrnendation

The Comrrrittee reconlll-rencls that the amendment be re-iected.

(iv) Rationale for rejection oI'the amendrnent

T o empower 1he directors oL a company to allot shares pursu t
to a Board Resolution only gives powers that rnight be eas ly

(i) Stakeholders submissions

not receive any representations fr'

(ii) Observation

As it is presently in the law, the directors of a corllparly may

at'rused. It is irnportant that the Articles of Association
elnpower the Directors to allot shares.

before the next gencral meeting at u,hich the com
annr-rztl finzrncial stertenrent is to be presentecl, or

(c)to Iill a casnal vacancy in the oI'fice ol'tl-re alrditor,
while zury such v.rcz'ulcy cor"rtinues, the surviving
continuir-rg ar-rclitor' <>r' auclitot-s, i(' an1,, tnzry act:

ly

o

,S

l'o ed amendrnent to secti n72 of the t

(3) Delete and substitute therefor the {ollowing
subsectiotl-

(3) The directors of a public company may appoint an aud
or auditors of the company-

(a) at arly time bel'ore the general meeting at which he
colrpany's first financial starternent is presented;

(b) follou,ing a peric>cl ct-rring which the con'lpalry, be llg
exempt I'rorn audit, clid not irave any auclitor, at any e

rtt
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Provided that the comtr)al1y shalI, at the general meeting, rerlove
any such auditor ancl appc>int in their place an auditor or auditors
as provided for under surbsection (4).

(i) Stakeholders' sr.ubrnissions

The Cornmittee clid not receive any representations Ii'orrr
stakeholders.

(ii) Il.ationale of the amend.urent

The amendlnent is introduced to lequire a coml2any to, at the
Anrtral General Meeting, rel11ove an auditor appointed before
the AGM and appoint in their place an auditor or auditors as
provided for under subsection (4). This will enable the
Shareholders to appoirrt preferred auditors.

(iii) trleco rrr ltrren datio n

The Cornmittee recommends that the amendment be agreed to-

Proposed amendrnent to section 72 L(4) o the Act3-20.7

Delete
' 'shall' '

th.e word "lr.ay" and substitute therefor the u'ord

Delete paragraph (2)

(i) Stakeholders submissions

The Committee dicl n<>t receive any represelltations from
stakeholders.

(ii) R.zrtionale for ttrre arnendrnent
::

The amendments will rnzrke it rlandatory 1'or public companies
to appoint auditors only in accordarrce with the provisions o1'the
Act.

(iii) Recornrnendation

The Committee recornmetrcls that the amettcltrtent be agreed to.
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3.71 TI{rl RRIBERY ACT TNO. 47 (o-IT 20 16

3.21.L osed a e ection 13 1 cro e c

Insert the
"property"

word "acquiring" inr.mediately before the w

(i) Stal<eholders subrnissions

'1-he Committee did
stakeholders.

not receive alty represeiltations

(ii) Rationale for the amendrnent

The atleudment is lrroposed to rnake minor clarifications
corrections

(iii) Recornmendation

The Committee recomlnends that the amendrnent in the Bitl
agreed

3.21-2 P ro nosed arnendrnent to section 16 of the Act
Delete the expressions "7" alnd "72" wherever they appear

(i) Stal<eholderssubmissions

-fhe Conrmittee did
stakeholders.

not recelve atly represelltations

(ii) Rationale Ior the amendment

'lhe ameudrnent merkes minor clarifications and correcti
Section 7 and 12 do not relate to offence Lrut rather a functio
activity to which er bribe relates. I'he relbreltce to these
secti<>ns is therefore nrisplaced. Section l6 is on the of{:-ences
body-cor-lrorates.

(iii) Recorn mcnclation

'l'he Cournrittee recotnmends that thc zurcndurents in thc Bill
ergreccl tct
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3-21-3 P ro I-Dosed armend r1-r (l Rn f sec{.io In27 (2\ of the Act

I)e1ete the worcls "this Act" appearing immediately afler: the
words "offenoe under" and substitr-rte therefor "the Act referred
to in subsection (1)".

(i) Stal<eholders subrr-issions

Ttrre.Ethics and dnti-Corruption Commission opposed the
enactntent of the proposed amendrnent as it does not cure the
anornaly that sought to be cured.

Prior to enactment of th.e Br:ibery A.ct in 2016, there were
invesligations, prosecutions or court proceedings (based on the
off.ence under the repealed section 39 of the Anti-Corruption and
I:cononr ic Crirnes Act, 2OO3 (A CIICA), actively on course
before the commencement of the Br:iber1, Act. It is apparent
tlrerefor:e that intention of Parliermerlt, in enacting sectiot:r 2T of
Bribery Act, was to sallegr-rar d those investigations or
lrroceedings institr-rted under section 39 of ACIICA.
l-Iowever, the provision as it is bears retroactive application of
the provisions of the Bribery Act to ol'llences cornmitted before
its enactment. The courts have indeed given an interpretation to
the el.ilbct that section 27(2) iras retrospective application. I?or
exarnple, I{on. Justice Ong'udi sitting in the l-Iigh Court of
I(enya at Nairobi in IIEI>UB V ETENRY IVGUGT NJERU
alias I'AT-I?fCtrd E{EIYRY NGUGf N-{EI?U alias IIA.'IRICI(
T{E]VIIY NGUGI DOUGI-A^S Rerlision ,4nol.ication lYo. 7 of
2_012 in interpreting section 27 of tire Ilribery Act held that this
section is a transitional provision that covers briber:y related
offenbes beI'ore the enactment of the Rriber:y Act, 2016. The
Judge then went on to advise that char'ging a suspect of a bribery
offenct: "Lr.nder the repeal.ecl s^ecti.on 39 of . CECA on$t 6y
uneler secti.on. 6 qf tlze Briberlt Act only would co.use
cltal.lenges".Tiee I-Ion. Jr-rdge finally r-rpheld the lower court's
decision dismissing a charge shcet that had set out bribery
<rI=fence under the repealed sectior-r 39 of ACIICA, 1'or being
incomi:etent by virtne of section 89 (5) of tl-re Crimir-ral
Proceclurre Code.

l.hat interprel.ation clf givir-rg section 27 o1'the Br:ibery Act
retrospective zrltplication in r elatior-r to ol'Iences under the
relrealecl scct.ion. 39 of ACll1CA, actuerlly violertes Articlc 50 (2)
n otr the Conrstitution of Kcnvzr- 2OlO. ' I'his Article 1>roviclcs

L[rzrt: "liver.y ctccu.secl J2er.tot't hr.r.s'ct righl.... nol to be ccxtt,ictecl
for (u't ctcl ot' ont.i.>-.r^ion thr.tl a/ /he time i/ tttct.s' conut't i.l led ctr

)
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ontitted t4)as not an. offence i.n. I{en7ta; ot u crinte u,"}.u,'
tnternat io nal I a\4, " .

It is therel'ore clear that in accordance with the provisions of
Constitution, offences that were comrnitted before the enactm
ol'the Bribery Act have to be prosccllted under repealed sect
39 of ACIaCA. -l-he spirit o.l'sectior-t 27 o{'tlre Bribery Act m
have been to preserve the offences colfiltlitted under section
o1'ACECA.

f-ransitional provisions ordinarily preserve what was done Lut
the repealed statute and anything done under the repealed sta
will be continued undel the repealed law as if the repeal
statute had not been made (section 23 (3) (e) of Interpretati
aud General I'rovisions Act). According to the decision of LI
.Iustic.e ()ng'r-rdi in the case reI'erred above, Section 23
Iutelpretations and Genererl Provisions A.ct, being ltrovision
general application would not apitly where there is a spec
provision dcaling with repealed law.

The LI.ACC drew the Committee's attention to the transitio
provisions in Section 7l of ACllCA, rvhich states:

71 . Offences under the repealed Act

( 1 ) This section erpplies with respect to offences
suspected offences under the repealed Act comlrri
before this Act catlte into operation.

(2) 'l'his Act, other th.an Part V, altplies, with
necessary rlodifications, with respect to oflen
descritred in subsectior-r ( I ) and, for that pLu'pose, s
offences shall be deerned to be corruption
economic crirles. i

(3) I?or greater certainty, this sectiolt-
(a) c{oes not alrply r,r,ith reslrect to any zrct or- orniss
thert, at the time it tool< plerce, was not zur of.llence;

-fherelor"e, in order to aclclrcss the zunbigr,rity in Secticln 27 (
tl-re Bribery Act and wl-rich seems not t<> be culed b), the llrop
aurendrlent it proposeci tl-re lrroposcd arncndrlent be cleletcd
substiLutccl u,ith the I'crllclvving;

" 14 ny lnve.s'l icrtt/ ictn ot' pro.s'ec' t.t/ icttt or cout"l. ltroceec{
it't,sl.ilul.erJ lse/bre the ()ontmc:ncenten.t ct/' the llriber.t,
brt.se-d ()n an. o.f/bnc'c: trttr.let' tha ;:ln/i-(.'ot't-trJt/irtrt
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Ii.cortont.i.c: Crr.nt.es Act 2003 sh.all. be contin.ued un.d.er th.e
Anti-Corrupl:ion ctnd Econoruic Crintes Act 2003. "

.Anjan'walla & I(Iaarana ,ac{vocates proposed that section zl (2)
of thc: l3ribery Act, 2016 is amenclecl to reacl as follows:

"The llribery Ac/: sh.a.l/. not ctpply wi.r./t respect to briberTt
o./1'bnces or suspectecl bribery offences un.der the Anl:i-
corru.ptiott a.n.d Jiconontic Crt.ntes Act, 2003 contmiil.ed
before /:he com.in.g in.to .force of the llribery Act, 20I6. "

llhe r:ationale is that the pr:o1:osed zrmendment seems to be a
recti.fication of a presurred reltreltce error to the Bribery Act,
20l6 instead of the Auti-cor:ruption ancl llconomic Crirles A.ct
2OO3. flhe arnendment, horvever', does not address concerns orl
tlre retrospective application of section 27 <tf the llr:ibery Act,
2016.

The [-aw Society of l(enya is of the same opinion as the above
in that the ern endrrrents do not aclclr:ess the collcer:ns on the
retrospective zrpplication of section 27 of the Bribery Act.

(ii) Ilecornrnendation

I'he Corrrmittee reco111llrends that an zrmenclment be inovecl t<>

section 27 byr delet.ing subsection (2) ancl substituting therefor
the fbllowing new subsection (2)-

Any Investigation or prosecution or colrrt 1:roceedings instituted
before the Cor.-rlencenlerrt o1 the l3ribery Act based on an
ofI'etrce under the Anti-Corr:u.ption and liconornic Crimes Act
2003 shall be continuecl uncler tl-re Anti-Con'nptic>n and
llconornic Crinees Act 2003."

(iii) f,Lationale for tlae amendrncnt

llhe ltrolrosed ametrcLltent will cuu-e the issue oI retrospective
erpltlica.tion of'the Bribery Act to ofller-rces conlrritted 1:rior to its
enacttnent. -l'hc ermertclrnent in the Ilill as ch:aflecl does not
erddress that isslte hence the Cctntnrittee 1rt'oposecl this
etnrendtnent. llhe r ight to not be convicted [or- an otltnce that wzrs
trot a crirrle at thc tirle it wzrs c()ntmitted is in accctrdan.ce with
Ar'l.icle 50(2)(n) which provides thzrt-

"Ever)t accu.s'ctc{ per.t'ot't /t.ct.s /he righ.t /.t> cr.fitir" trial, y,hi.clt
i n.c lu.cJ.e.s /:h rt r i,qh /-
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(n) not lo be convicted_fo, an ac/. or ontission that at the ti
it was contntitted or ontitted tvas not-

(i) a offence in l{enya; or

(ii) a crinte u.nder international law''
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