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CHAIRPERSON'S FOREWORD
This report contoins the proceedings of the Deportmentol Committee on Finonce
ond Notionol Plonning on the consideroiion of the Equolisotion Fund
(Administrotion) Bill (Senote Bills No. l4 of 2023). The Bill wos published in the Kenyo
Gozette Supplement No. 44 of l2th April, 2023 ond possed by the Senole with
omendments on l2tn October, 2023.The Bill wqs committed to the Committee for
considerotion ond tobling of the report to lhe House pursuont to Stonding Order
127.

The principol object of the Bill is to provide for lhe odministrolive structures for the
monogement of the Equolisolion Fund os esloblished under Article 204 of the
Consiitution. lt estoblishes the Equolisotion Fund Advisory Boord. Additionolly, the
Bill seeks io oulline lhe structure ond responsibilities of bodies or officiols tosked
wilh odminisiering the Fund. The Bill will help provide bosic services including
woler, roods, heolth focilities ond electricity to the morginolized oreos to the
exlent necessory to bring the quolity of ihose services to lhe level generolly
enloyed by the rest of the notion.

ln complionce with Arlicle ll8(b) of the Constituiion ond Stonding Order 127(31,
the Clerk of the Notionol Assembly ploced on odvertisement in the print medio
on 8tt' Morch 2024, inviting the public to submit memorondo by woy of written
stotements on the Bill.

ln oddilion, the Clerk of the Nolionol Assembly vide letter Ref.
No.NA/DDC/F&NP12024/041 doied 8th April 2Q24 invited key stokeholders to
submit views on the Bill ond ottend o public porticipotion forum on l6th April,2024.
The memorondo were to be received on or before l5tn April, 2024 of 5.00 pm (Eost
Africon Time). By the close of lhe submission deodline, the Committee hod
received seven memorondo.

On beholf of the Deportmentol Committee on Finonce ond Notionol Plonning
ond pursuonl to the provisions of Slonding Order 199(6). it is my singulor honour to
present 1o this House the Repori of the Committee on its considerotion of the
Equolisotion Fund (Administrotion) 9il,2024 (Senote Bills No. l4 of 2023). The
Committee is groteful to the Offices of the Speoker ond Clerk of the Notionol
Assembly for the logisticol ond technicol support occorded to il during its
considerotion of the Bill.

Finolly, I wish to express my oppreciotion 1o the Honouroble Members of the
Committee ond the Committee Secretoriot who mode involuoble conkibutions
towords the preporotion ond produclion of this repori.

It is my pleosure to report thot the Commillee hos considered lhe Equolisotion
Fund (Adminiskoiion) 9il,2023 (Senote Bills No. 14 oI 20231 ond wish 1o report to
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this Augusl House wilh lhe recommendotion thot the House opproves the Bill with
omendmenls.

Hon. CPA. Kurlq Kmon!, M.P.
Cholrperron, Deportmenlol Comrilllee on Flnonce ond Nollonol Plonnlng

I
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CHAPTER ONE

I PREFACE
,I .I ESTABTISHMENT AND MANDATE OI THE COMMITTEE

The Deporimentol Commiltee on Finonce ond Nolionol Plonning is one of
twenty deportmentol committees of the Notionol Assembly estoblished under
Stonding Order 216 whose mondote pursuonl to the Slonding Order 216 (5) is

os follows:

o) To investigote, inquire into, ond report on oll motters reloting to the
mondate, monogernent, octivities, odministrotion, operotions ond
esiimoles of lhe ossigned minrsfnes ond deporlments;

b) To study the progromme ond policy objecfives of minislries qnd
deportments ond the effecliveness of lhe implementotion;

c) To, on o quorterly bosis, monilor ond report on the implementotion
of the notionol budgel in respecl of its mondote;

d) To study ond review oll legislotion refened to it;
e) To study, ossess ond onolyse lhe relolive success of fhe ministries ond

deporfmenls os meosured by lhe results obloined os compored with
their stoted oblecfives,'

t) To investigole ond inquire into oll molters reloting lo lhe ossigned
minislries ond deportmenis os they moy deem necessory, ond os
moy be refened to them by the House;

g) To vet ond report on oll oppointmenls where lhe Conslilufion or ony
low requires fhe Nolionol Assembly to opprove, excepf lhose under
Slonding Order 204 /Commitfee on Appointments);

h) To exomine freofies, ogreemenfs ond convenlions;
i) To moke reporfs ond recommendolions to the House os oflen os

possible, including recommendotions of proposed legislotion;
j) To consider reporfs of Commissions ond lndependent Offices

submitled lo lhe House pursuonl to the provisions of Article 254 of
lhe Conslilulion; ond

k) To exomine ony queslions roised by Members on o motter within its
mondote.

2. The Second Schedule 1o the Notionol Assembly Stonding Orders ossigns lhe
Commitlee the mondote to consider motters in relolion to public finonce,
public oudit policies, monetory policies, finonciol institutions, economy,
investment policies, competition, bonking, insurqnce, notionol stolisiics,
populotion, revenue policies including loxotion, notionol plonning ond
development. digitol finonce, including digitol cunency.

3. ln executing its mondote, the Committee oversees the following
Ministries/Deportments:
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a) The Nolionol Treosury ond Plonning.
b) Stote Deporlment for Economic Plonning.
c) The Commission on Revenue Allocolion (CRA)
d) Office of the Controller of Budgel
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I.2 COMMIIEE MEMBERSHIP
4. The Deportmentol Commiitee on Finonce ond Notionol Plonning wos

constituled by the House on 27tn October, 2022 ond comprises the following
Members:

Choirperson
Hon. CPA Kurio Kimoni, MP

Molo Conslituency
UDA Portv

Vlce-Cholrperson
Hon. (Amb.) CPA Longot Benjomin Kipkirui, CBS, MP

Ainomoi Constituency
UDA Portv

Members
Hon. [Dr.) Keynon, W, Adon. CBS. MP
Eldos Constituency
ubilee Po

Hon. CPA Oyulo, Joseph H. Moero, MP
Bululo Constituency
ODM Portv

Hon. Mboni. Dovid Mwoliko. MP
Kitui Rurol Constituency
WDM Porlv

Hon. Okuome Adipo Andrew, MP
Korochuonyo Constiluency
ODM Portv

Hon. Kipkoros, Joseph Mokilop, MP
Boringo North Consliluency
UDA Portv

Hon. CPA Rutio Julius Kipletting, MP
Kesses Constituency
UDA Portu

Hon. Sunkuyio, R. George, MP
Koliodo West Constiiuency
UDA Portv

Hon. Joseph K. Munyoro, MP
Kigumo Constiluency
UDA Portv

Hon. Sheikh Umul , MP
Mondero County
U DM Portv

Hon. (Dr.) Shodrock Mwiti, MP
South lmenti Constituency
Jubllee Porty

Hon. (Dr.) Ariko John Nomoit,
MP
Turkono Soulh Constituency
ODM Portv

Hon. Mochele M. Soud, MP
Mvito Constituency
ODM Porty

Hon. Biego Poul Kibichiy, MP
Chesumei Constiluency
UDA Portv
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1.3 COMfuIIIIEE SECREIARIAI
5. The Committee is focilitoled by the following stoff:

Mr. Benjomin Mogut
Prlnclpol Clerk Asslslont ll /Heod of Secrelorlol

Ms. Jennifer Ndelo
Deputy Dlreclor legol Servlces

Mr. Solem Lorot
legol Counsel I

Mr. George Ndenjeshe
Flscol Anolyst lll

Mr. Andrew Jumonne Shongoroi
Prlnclpol Serieonl-Al-Arms

Mr. Benson Muthuri
Asslslonl Serjeonl-Al-Arms

Mr. Benson Komonde
Clerk Asslslonl lll

Ms. Winfred Kombuo
Clerk Asslstont lll

Mr. Jomes Mochorio
Medlo Relollons Offlcer

Ms. Joyce Wochero
Honsord Reporler lll

Ms. Nelly W. Ondieki
Reseorch Offlcer lll

Mr. Mwongi Muchiri
Audlo Officer
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CHAPTER TWO

2 OVERVTEW OF THE EQUAUSATTON FUND (ADM|N|STRAT|ON) Bttt, 2023 (SENATE
Bttts No. 14 ot 2023)
2.1 Eockground
6. The Equolisotion Fund (Adminiskotionl Bill, 2023, Senote Bills No. 14 of 2023, is o

Senole Bill thot wos published in the Kenyo Gozette Supplemeni No. 44 of I2th
April,2023 ond possed by the Senote. with omendments, on l2th October,
2023. The Bill wos then commitied to the Committee for considerotion ond
tobling of the report lo the House pursuont to Stonding Order 127.

2.2 Summory of Legol Provisions
7. The principol oblect of the Bill is to provide odminisirotive structures for the

monogement of the Equolisotion Fund os esloblished under Arlicle 204 of the
Constitution. ll estoblishes the Equolisoiion Fund Advisory Boord ond outlines
the structure ond responsibilities of bodies or officiols tosked with odministering
the Fund. The Bill will help provide bosic services including woter, roods, heolth
focilities ond electricity 1o the morginolized oreos to lhe extent necessory to
bring ihe quolity of those services io the level generolly enioyed by the resl of
the notion.

8. PART I (Clouses l -3) of the Bill contoins preliminory provisions.
9. PART ll (Clouses 4 ond 5) provides for the sources ond objects of the

Equolisotion Fund.
10. PART lll (Clouses 6-15) of the Bill provides for lhe estoblishment of the

Equolisotion Fund Advisory Boord whose functions include odvising ond
moking recommendotions to the Cobinel Secretory on the distribution of
resources for lhe provision of the bosic services to the morginolized oreos
under Arlicle 204 of the Constitution in line with lhe recommendolions of the
Commission on Revenue Allocolion; opproise ond evoluote projecls proposed
under lhe workplons submilted to the Advisory Boord lo ensure complionce
with the Constitulion ond the recommendotions issued by the Commission on
Revenue Allocotion.

I l. PART lV (Clouses 16-30) of the Bill provides for estoblishment of county
technicol commillees, sub-county technicol commiltee ond Project
ldentificotion ond lmplemenlotion Committee.

12. PARI V (Clouses 31 ond 32) of the Bill provides for the winding up of the Fund.
13. PART Vl (Clouses 33-38) of the Bill provides for repeols, sovings ond lronsitions.
14. The solienl provisions of the Bill ore os follows:
i. Clouse 3 of the Bill provides for the purpose of the Act os to-

(o)provide o fromework for odministrotion ond monogement of the
Equolizolion Fund in occordonce wiih Article 204 of the
Constitulion;
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(b) provide for completion of ongoing projects under the policies
developed by the Commission on Revenue Allocotion under
Article 216(4) of the Conslitulion;

(c)provide o fromework for the idenlificotion, selection ond
implemenlotion of prolects for purposes of the Fund; ond

(d)suspend the opplicotion of Arlicle 204(71 of the Constiiuiion ond
extend the pendency of the Fund; ond

(e) provide for the procedures in relotion to winding up of the Fund.
Clouse 4 of the Bill provides thot the Fund sholl, pursuoni to Article 204(11 ol
the Consiiiution, consist of one holf of oll revenue collected by the notionol
government eoch yeor colculoted on the bosis of the most recent oudited
occounts of revenue received, os opproved by ihe Notionol Assembly.
Clouse 5 of the Bill provides thot the object of ihe Fund is to provide bosic
services including woter, roods, heolth focilities ond eleclricity to the
morginolized oreos to the extent necessory to bring the quolity of lhose
services to lhe level generolly enioyed by the rest of lhe notion, so for os
possible in on equitoble, efficient ond lronsporent monner.
Clouse 6 of the Bill provides for the estoblishment of the Equolisotion Fund
Advisory Boord which sholl consist of-

(i) the Choirperson who sholl be oppointed by the Cobinet Secretory;
(ii) the Principol Secretory responsible for motters reloting to finonce;
(iii) the Principol Secretory responsible for motters reloting to devolution

or o representotive designoted in writing;
(iv)one person from o poslorolist community nominoted by the Notionol

Assembly;
(v) one person nominoted by the Senote;
(vi)two persons nominoted by the Council of Governors drown from

oreos identified os morginolized by lhe Commission on Revenue
Allocotion;

(vii) the Chokperson of the Commission on Revenue Allocotion or o
representotive designoted in wriling;

(viii) one person representing persons with disobilities oppoinied by the
Cobinet Secreiory;

(ix) the Chief Executive Officer who sholl be secrelory of the Boord.

a

Clouse 9 of the Bill provides for lhe functions of the Advisory Boord which
sholl -(a) odvise ond moke recommendotions to the Cobinet Secreiory on lhe

distribution of resources for the provision of bosic services to the
morginolized oreos under Arlicle 204 of the Constilution in line with
the recommendotions of lhe Commission on Revenue Allocotion;

(b) opproise ond evoluote projects proposed under the workplons
submitted to the Advisory Boord under section l5 1o ensure
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complionce with the Constitution ond the recommendotions issued
by the Commission on Revenue Allocotion;

(c) moke recommendolions on the priority oreos requiring finoncing ond
implementotion in occordonce wilh the workplons considered under
section (b) ond in line with lhe recommendotions of the Commission
on Revenue Allocotion;

(d) oversee. in consultotion with the County Governments, the
implementolion of the projecls to ensure complionce wilh the
Constitulion;

(e) monitor ond evoluote the projects implemenled by County
Governments lo determine their impoct in oddressing the foctors
conkibuting to the morginolisotion of the oreos identified in the
counlies;

(0 put in ploce meosures for ironsporency ond occountobility in ihe
implementolion of projects by County Governments;

(g) esloblish o fromework for colloborotion between the Notionol
Government ond County Governments in the implementotion of
projects in line with the Constitution, the recommendotions of the
Commission on Revenue Allocolion ond the Act;

(h) review the consolidoted quortedy reports prepored by the officer
odministering the Fund on the implementotion of the prolects ond
moke recommendotions lo the Cobinet Secrelory on performonce
improvement;

(i) review lhe onnuol estimotes of expenditure of the Fund for opprovol
by the Cobinet Secretory;

O undertoke projecl public porticipotion in line with Arlicle 201 of the
Conslitution; ond

(k) corry oul such other functions lhot moy be necessory for the
ochievement of the objects ond purposes of the Act or thol moy be
conferred by ony olher low.

Clouse I2 of the Bill provides thot the expenses of the Boord sholl be poid
oul of lhe Fund which sholl be on the bosis of ond limited to onnuol work
progrommes ond budget estimoles prepored by the Administrotor of the
Fund. lt olso provides thoi the odministrotive costs ond expenses of the
Advisory Boord sholl not exceed three percent of the opproved onnuol
ollocotion to the Fund.
Clouse l3 of the Bill provides for the Chief Execuiive Officer of lhe Boord
who sholl be the odminislrotor to the Fund ond sholl be competitively
recruited by the Boord. The Chief Execulive Officer sholl serve for o term of
three yeors ond sholl be eligible for re-oppoinlment for o finol term of three
yeors. The provision olso stipulotes the quolificolions of o person to be
oppointed os o Chief Executive Officer qnd the roles of the officer
odministering lhe Fund.
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viii. Clouse l6 of the Bill provides for the pro.jects ond progrommes for finoncing
under the Fund. The bosic services to be funded in morginolized oreos by
the Commission on Revenue Allocotion sholl be;

(o) woter ond sonitqtion;
(b) roods;
(c) heolth ond focililies;
(d)electricity;
(e) such olher bosic services os sholl be identified by the Commission on

Revenue Allocolion os requiring implementotion in o morginolized
oreo-

ix. Clouse l7 of the Bill provides for lhe esloblishment by the Boord of o county
lechnicol commiliees in every eligible counly comprising:

(o)lhe County Commissioner ond the Governor who sholl be co-
c hoirpersons;

(b)lhe relevonl county executive committee member for Finonce;
(c) Constituency Development Fund Monogers;
(d)o represenlotive of the relevont Couniy Assembly; ond
(e) o public officer employed in the respective counly governmenl wilh

technicol expertise in oreos thot lhe prioritized pro.jecls foll.
x. Clouse l8 of the Bill provides thol the County Technicol Committee sholl be

responsible for opproving oll projects to be finonced from the Fund.
xi. Clouse 24 of the Bill provides thot the County Execulive Commiltee

Member responsible of motters reloting to finonce sholl submit workplons
through the respective counly technicol commillee to the Boord for
opprovol.

xii. Clouse 27 ot lhe Bill provides thot the Boord sholl on o quorterly bosis, submit
o report to the Cobinet Secretory, the Commission ond the Controller of
Budget detoiling-

(o)o summory of the project ond progrommes opproved for finoncing
in the preceding yeor indicoling the funding stotus of such projecls,
if ony;

(blo summory of lhe slotus of disbursements of funds to the vorious
prolecls ond implementotion progress;

(c)o summory of the stotus of disbursements from the Fund to the
respective county governments or ony ogency involved in
implemenlotion of ony projects finonced from the Fund; ond

(d) ony restriction imposed on o county government, or ony ogency
involved in the implementotion of the prolecis or progrommes by the
county governmenl.

xiii. Clouse 29 of the Bill provides thot the odministroior of the Fund sholl open
o designoted Equolizolion Fund occounl of the Centrol Bonk of Kenyo. lt
provides, omong others, thot where o withdrowol from the Fund is

outhorized under on Acl of Porliomenl thot opproves the oppropriotion of
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money, the officer odministering the Fund sholl moke o requisition for the
withdrowol ond submit it lo the Controller of Budget for outhorizotion.
Clouse 30 of the Bill provides thot the occounts of the Fund sholl be oudited
ond reported in occordonce with the Public Finonce Monogement Act
ond the Public Audit Act.
Porl V (clouses 3l-32) of the Bill provides for winding up of the Fund.
Porticulorly, clouse 32 seeks to exlend lhe expiry period of the Equolisotion
Fund to o further non-renewoble term of l0 yeors from the dote upon which
lhe Fund would hove lopsed under Article 20a$l ol lhe Constitution
Port Vl (clouses 33-38) of the Bill provides for repeols, sovings ond tronsilion.
Porticulorly, clouse 34 of the Bill seeks to repeol ihe Public Finonce
Monogement (Equolizotion Fund Administrotion) Regulotions, 2021.
The Schedule of the Bill provides for the provisions reloling lo meetings of
the Advisory Boord.
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CHAPTER THREE

3. PUBI-IC PARTICIPATION AND STAKEHOTDER ENGAGEMENT ON THE BILT

3.T TEGAT FRAMEWORK ON PUBTIC PARTICIPAIION

15. Article I l8 (l )(b) of the Constitution provides thot:

"Porlioment sholl focilitote public porticipotion ond involvement in fhe
legislolive ond other business of Porlioment ond its Commitlees. "

16. The Notionol Assembly Stonding Order 127 (3) ond (3A) stipuloies thot:
"(3) The Deportmentol Committee to which o Bill is committed sholl
focililale public parliclpotion on lhe Bill through on oppropriote mechonism
including-

(o) inviting subrnission of memorondo;
(b) holding public heorings;
(c) consulting relevonl stokeholders in o sector; ond
(d) consulting experls on lechnicol subjects.

(3A) The Deportmentol Committee sholl loke inlo occount the views ond
recommendotions of the public under porogroph (3) in its reporl to the
House. "

3.2 MEMORANDA RECEIVED ON THE BItT
17. Pursuont to the oforementioned provisions of low, the Clerk of the Notionol

Assembly ploced on odvertisement in the print medio on 8tt' Morch 2024
inviting the public to submil memorondo by woy of writlen stolements on lhe
Bill. Further, the Clerk of ihe Notionol Assembly vide leller Ref. No.
NA/DDC/F&NP/20241041 doted 8tn April, 2024 invited key slokeholders 1o
submit views on the Bill ond ottend o public porticipotion forum on 15ih April
2024 respectively.

18. The Committee received seven memorondo from the Controller of Budgel
(COB). Low Society of Kenyo(LSK), Council of Governors (COG), Equolizotion
Fund Boord (Notionol Treosury), lnstitute of Certified Accountonls of Kenyo
(ICPAK), Notionol Gender ond Equolity Commission (NGEC) ond Commission
on Revenue Allocolion (CRA). The memorondo ore onnexed to this report os
Annexure 8. They stoted os follows:

Clouse 2

19. CRA proposed to define "the commission" os the Commission on Revenue
Allocotion for clority purposes.

Commitlee Observollon
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The Commltlee ogreed with the slokeholder. Since lhe word "Commlssion" hos
been referred lo in the Bill ln clouses 23, 25, 27, defining lhe lerm wlll provide
clority.

20. The EF Boord recommended estoblishment of on lncorporoted Fund Boord os
opposed to on Advisory Boord thol is unincorporoted Fund Boord.

Commltlee Observotion

Ihe Commltlee wos of the view lhot lhe Boord is lime-bound under Arlicle
204(6) of the Conslilution hence lhere wos no need for lhe Boord lo be o Stole
Corporollon. Even lhough clouse 32 of the Bill proposes lhe exlenslon of lhe
perlod for o furlher len yeors. lhe lime-bound nqlure of lhe Fund connol be
wished owoy. Therefore. lhe Commitlee recommended lhe relenlion of lhe
provislon in the Bill.

21. The EF Boord recommended the oddition of o new objective to provide for the
definition of "implementing ogency" to meon either o Notionol or County
government enlity implementing projects on beholf of the Fund.

Commitlee Observolion

The Commltlee noled lhol clouse 9(l) (S) of lhe Blll provides for one of lhe
funclions of lhe Advisory Boord, whlch sholl be lo esloblish o fromework for
colloborolion between lhe Nolionol Government ond Counly Governmenls ln
lhe lmplemenlolion ol projecls in line wlth the Conslilulion, lhe
recommendolions of lhe Commlsslon on Revenue Allocolion ond lhe Acl. The
Commltlee observed lhot the provislons of the Bill were odequole, ond
lherefore, lt felt thot providing for oddlllonol obJecllves or definlng lhe lerm
"lmplemenllng ogency" would omounl lo over-legislolion.

Clouse 3

Clouse 3(b)

22.lhe EF Boord proposed omending the clouse lo "provide for completion of
ongoing prqecfs under lhe Firsf, Second Policies ond subsequenl policies."

Commltlee Observolion
The Commitlee noled lhol clouse 36 of the llll provldes lhol ony ongoing
projecls under lhe repeoled Regulolions sholl be linolized in occordonce wllh
lhe provlsions of the Act. Furlher, clouse 3(b) provides for lhe purpose of lhe
Acl os lo "provide for complelion of projecls under policies developed by lhe
Commisslon on Revenue Allocolion under Arllcle 216(4) ot lhe Conslllullon".
The provlslon wos elegonl, odequole ond ll oddresses lhe feors of lhe
slokeholder.
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23. Addilionolly, it proposed to provide for o new objective "provide for dkect ond
indirect implementotion of the Fund" since Article 204(3) of lhe Constilution
provides thol the notionol governmenl moy use the Equolisotion Fund either
dheclly or lndheclly through conditionol gronts to counties in which
morginolized communities exisl.

Commitlee Observollon
The Commltlee observed lhol porogroph (o) of clouse 3 wos crisp ond
odequole os il provides thot the Acl seeks lo "provide o fromework for
odminislrollon ond monogemenl of lhe Equolizollon Fund in occordonce wilh
Artlcle 204 of lhe Constilullon.

Clouse 3(d)

24. ISK proposed omending the clouse to specify the number of yeors for which
the suspension is effective, os Article 20a|l ot the Constitution gronts
Porlioment the power to suspend Article 204(6) of the Constitution through
legislotion for o fixed period of time.

Commillee Observollon
The Commltlee ogreed ln prlnclple with the slokeholder bul noled lhot
whereos clouse 3(d) ;lghlly sloles lhe objecllve generolly, clouse 32(2)
specifies thol the Fund rholl remoln ln force for o furlher non-renewoble lerm
of len yeors from lhe dole upon which lhe Fund would hove lopsed under
Artlcle 204(6) of lhe Conrlllullon.

Clouse 4

25. CRA proposed omending the clouse to include one holf percenl insteod of
one holf of oll revenue to olign it with Article 204(l ) of the Constilution.

26. ICPAK proposed omending the clouse to include one holf percenl insteod of
one holf of oll revenue to provide clority.

Committee Observollon
The Commltlee ogreed lo lhe proposols. The clouse wos erroneous os il
referred lo "one holf of oll reyenue" insleod of "one holl percenl of oll revenue"
os provided for ln Arllcle 204(I ) of the Constilution.

Clouse 6

27.lhe EF Boord recommended lhe estoblishment of on incorporoled
Equolisotion Fund Boord.

28. ICPAK noted thot the bill locks representation from a professional body. To
enhance financial oversight and promote adherence to high standards of
governance and accountability they proposed amending it to read as follows;
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(1) There is established a Board to be known as the Equalization
Fund Advisory Board which shall consist of-

(a) the Chairperson who shall be appointed by the Cabinet Secretary;
(b) the Principal Secretary responsible for matters relating to finance;
(c) the Principal Secretary responsible for matters relating to

devolution or a representative designated in writing;
(d) one person from a pastoralist community nominated by the

National Assembly;
(e) one person nominated by the Senate;
(f) one person nominated by the Council of Governors drawn from

areas identil-red as marginalized by the Commission on Revenue
Allocation;

(g) the Chairperson of the Commission on Revenue Allocation or a
representative designated in writing;

(h) the Controller of Budget or a representative designated in writing;
(i) a member from the professional body regulating Accountants;
(l) the Chief Executive Officer who shall be secretary of the Board.

Commltlee Observollon
The Commltlee wos of o differenl view lhol lhe Boord ls lime-bound under
Article 204(6) of lhe Conslllulion hence lhere wos no need for lhe Boord to be
o Slole Corporolion. Even lhough clouse 32 of the Blll proposes lhe exlenslon
of lhe period for o furlher len yeors. lhe lime-bound nolure of lhe Fund connol
be wished owoy. Iherefore, lhe Commltlee recommended lhe relenlion of lhe
provislon in the Blll.

Clouse 6 (l) (d)

29. The COB wos of the view thot the Clouse is discriminotory ond controry lo
Arlicle 27 of the Constitution of Kenyo ond proposed its deletion.

30. NGEC proposed to delete clouse 6(l )(d) & (e) to reod os follows (one womon
ond one youlh" nominoted by poslorolists orgonizotions from the morginolized
oreos ond oppoinied by the Cobinet Secretory. They noted thot the
nominolions by Senote ond Notionol Assembly interferes with the principle of
seporotion of powers.

Commitlee Observolion
The Commltlee rvos of o differenl view lhol hovlng one person from o
poslorolisl communlty nomlnoled by the Nolionol Assembly wos nol
discriminolory. Furlher, Article 27(6) provides os follows-
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(6) To glve full effecl lo lhe reolisolion of the rights guoronleed under lhls
Artlcle. the Stote sholl loke legislolive ond olher meosures, including
offirmolive oclion progrommes ond pollcies deslgned lo redress ony
disodvonloge suffered by lndividuols or groups becouse of posl discriminolion.

Clouse 6(l)(f)

31. The COG wos of the view thoi there is need for odequote representolion of
the devolved units given thol implementolion will toke ploce in morginolized
oreos identified within counties. This will bolsler the county governments'
engogement in lhe odministrotion of ihe Fund ond iis ossocioted services. They
proposed omending the clouse to reod os follows;

"fhree persons nominoled by the Council of Governors drown from on
eligible county identified os o bene,riciory of the fund by lhe Commission
on Revenue Allocotion."

Commltlee Observotion
The Committee noled lhot lhe provlslon proposes two persons nominoled by lhe
Councll of Governors. The Commltlee wos of lhe view thot lhis wos odequote
represenlotlon.

Clouse 6(lXS)

32. Ihe EF Boord noted thoi the CRA ond COB ore independenl offices which do
nol ploy o role in lhe executive office besides the oversighi role over the fund
ond could poteniiolly roise conflict of interest in lhe boord. They proposed
deleting clouse 6 ( I ) (g) ond 6( I )(h) ond replocing them with;

6. (l) There is esfob/ished o Boord to be known os lhe Equolisofion
Fund Boord which sholl consist of-

o) the Choirperson who sholl be oppointed by the President;

b) the Principol Secrefory responsible for motters reloting to finonce
or o represenlofive designoted in witing;

c) the Pincipol Secrefory responsible for motters reloting to
devolution or o represenlolive designoted in wriling;

d) One person from o postorolisl community nominoted by the
Nolionol Assembly

e/ one person nominoted by fhe Senofe;

f/ One person Nominofed by the Council of Governors 6rown from
oreos identified os morginolized by the CRA
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d Three people nominoted from orgonizotions working in
equolizotion fund beneficiory counties ond specio/ inferest groups
oppoinled by the Cobinet Secretory

h) the Chief Execufive Officer who sholl be Secrelory of the Boord

Commlllcc Observolion
The Commltlee ogreed wlth the slokeholder lo delele porogroph (g) ln clouse
6(l) ond reploclng ll wilh lhree persons nomlnoled by orgonisotions working in
equolisollon fund beneficiory counlles ond speciol lnleresl groups of whom one
should be o person represenling persons wilh disobllities. As o consequenl of lhls,
lhe Commitlee recommended delelion of porogroph (h). However, lhe
Comrnlllee reloined lhe olher proposed members ln lhe clouse.

Clouse 6(l ) (l)

33. ISK proposed omending the clouse to specify the CEO who is being referred
io. The froming of the clouse is ombiguous since section 2 of the Bill does nol
define ihe term Chief Executive officer.

34. Additionolly, it proposed to introduce clouse 6(4) to reod "the composilion of
the boord sholl ot oll times comply with gender rule conlemploted in Nticle
27(8) of fhe Constitution "os gender equolity is o guiding principle in the
constitutionol dispensotion post-201 0.

Commlllee Observolion
Ihe Commitlee noled lhot clouse 6(lXi) wos nol ombiguous since clouse 13
clorlfles thot the Chief Execulive Officer sholl be lhe odmlnlslrolor of lhe Fund.
Ihe Commiflee ogreed with the proposol on gender equolily ond recommended
on lnserllon of o subclouse lo provide lhol lhe nomlnolion ond oppolnlmenl of lhe
members of lhe Boord sholl loke lnlo occounl lhe gender, reglonol ond elhnic
dlversllles of lhe people ol Kenyo. youlh ond persons wlth disobllities.

Clouse 6(2)

35.CRA proposed the deletion of subclouses (l) (d), (e) ond (f) ond replocing
them with (t) (o) (d), (e) (f) ond (h) to include oll persons oppoinled under
these clouses to be gozetted.

Commitlee Observolion
The Commitlee ogreed wlth the proposol.

Clouse 6(3)
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36.CRA proposed the deletion of subclouses (l) (d), (e) ond (f) ond replocing
lhem wilh (t) (o) (d), (e) (f) ond (h) for the lenure of office to opply to oll
persons oppoinled under lhese sub-clouses.

37. ICPAK noted lhot the provision limits limiiotion represenlotion from o
professionol body. They recommended o three-year term, with the possibility
of renewal, to provide the board with sufficient time to effectively implement
and realize its vision.

Commltlee Observolion
Ihe Commlttee ogreed with the proposol.

Clouse 7

38.CRA proposed the deletion of subclouses (l) (d), (e) ond (f) ond replocing
them wilh (t) (o) (d), (e) (f) ond (h) for the quolificotion for oppointment to
opply to oll persons oppointed under these sub-clouses.

Commltlee Observolion
The Commltlee ogreed wlth the proposol

Clouse 8

39.CRA proposed the deletion of subclouses (l) (d), (e) ond (f) ond replocing
them with (l) (o) (d), (e) (f) ond (h) for the vocotion of office 1o opply to oll
persons oppointed under these sub-clouses.

40. The EF Boord noted thol individuols oppointed under clouse 6 (l )(o) ond (d)
sholl hold office for o lerm of three yeors, renewoble once. This is o common
proctice for good governonce in the public sector, which is lhree yeors
renewoble once.

4l.|CPAK noted thot in subclouse iii, seeking permission from the Board is
somewhat ambiguous. To align with Mwongozo code of Governance, they
proposed amending to read as follows;
(i)has been absent from tlvee consecutiue meetings of the board uithout
permission of the Chairperson.

Commltlee Observolion
The Commitlee ogreed wilh proposols.

Clouse 8

Clouse8b(lii &iv)
42. The COB noted thot clouse 8 b (iii & iv) ore reloled ond proposed merging the

two sub-clouses

Commltlee Observolion
The Commltlee ogreed with lhe proposol.
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Clouse 8
43. The COB proposed omending clouse 8 by including sub-clouse (d) on

bonkruplcy ond (e) on does not meel lhe requirements of Chopler 6 of the
Constitution. This will provide o precise mechonism for oppointing the Boord
whilst ensuring tronsporency ond occountobility.

44. NGEC proposed deletion of clouse 8(b) (v) in its entirety since the provisions
ore prejudiciol ond discriminotory to persons with vorious forms of disobilities.

Commitlee Observolion
The Commltlee noled lhol clouse 8(bXii) of the Bill olreody provides for
bonkruplcy whereos cumulolively, clouse 8(b)0ll), (lv) ond (vl) speok to nol
meeling lhe requlremenls of chopler 6 of lhe Conslllulion.

Clouse 9 (l) (o) &(c)
45.Ihe EF Boord noted thot provisions in Article 216{.41 ond 204(4) of the

Consliiution mondotes the role of identifying ond providing recommendotions
on lhe distribution of resources for provision of bosic services to the
morginolised oreos to CRA. Therefore, the boord recommended the deletion
of ihese subclouses.

46. ICPAK proposed omending the clouse to olign the boord mondote, hence
using the revenue oppropriotion insteod of revenue disiribution. They
proposed to reod os follows;
(a) Aduise and make recommendations to the cabinet secretary on ttte

appropiation of resources for the provbion of basic seruices to the
marginalized areas under Article 204 of the constitution in line with tle
recommendations of tle Commission on Reuenue Allocotion

Commitlee Observollon
The Commitlee ogreed wlth the slokeholder's submlssion.

Clouse 9(e)
47. Ihe EF Boord proposed omending lhe clouse to provide for boih direct ond

indirect implementotion of EF projects.

Commitlee Observolion
The Commitlee noled thot lhe Fund colers for both lhe lndirecl ond direcl proJecls.

Clouse l2(4)
48. The COB wos of the view thot there shouldn't be on exemption for lhe 3%

copping on the odministrolive expenses ond proposed deletion of the clouse
in its enlirety. ln the obsence of the Equolizotion Fund Acl, the Public Finonce
Monogement Act (PFMA) opplies.
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49. Ihe EF Boord proposed omending the clouse by odding o new sub clouse 4 to
include odminiskotive expenses for the implementing ogencies which should
not be more lhon 2% of the onnuol ollocotion to the beneficiory county.

Commlllee Observotion
Ihe Commitlee noled lhol clouse l2(4) wos o honsillonol provislon for seomless
lmplementolion of clouse 12. Furlher, lhe Commltlee noled thot the clouse wos
odequole ln lls provislon for odmlnlslrollve expenses which would olso be ulllized
by the lmplemenling ogencles lhrough lhe Boord.

Clouse l3 (2) (b)
50.The COB proposed to omend the clouse by odding the phrose "... or ony

reloted l'ield" to the educotion quolificotions to expond the eligibilily for
oppointment in olher reloted ocodemic disciplines.

5l . Ihe EF Boord wos of the view lhot the quolificolions of the CEO ore biosed to
the heolth sector leoving woter, energy ond infrostructure which ore priorily
sectors provided in Article 204 of the CoK. They proposed lhe quolificotion of
the CEO to be prescribed in the Humon Resource lnstrument.

52. ICPAK proposed omending this to be in line with Mwongozo guidelines ond
best proclices observed in public entity bodies.

Commltlee Observollon
Ihe Commitlee noled lhol clouse l3(2xb) of the Bill provldes for one of lhe
quollficolion requiremenls os hoving ol leosl len yeors' experience ol senior
monogemenl level ln finonclol monogernenl, buslness odminlslrolion, economics
or low. Ihe sloled fields ore proposed becouse ll requires tomeone wilh finonciol
compelence ond experience. Expondlng ll lo "ony relotcd field" moy defeol lhis
purpose. The quolificolions os sloled ore nol blosed to the heollh seclor os
lndicoled by the stokeholder. Ihe Comrnltlee wos lherefore of lhe oplnlon thol the
proposol ln the Blll wos odequole.

Clouse l3(3)

53.The EF Boord proposed omending the CEO's term to Five yeors ond
reoppointment for o further ond finol term of five yeors. The technicolity of
Fund odministrotion is thot o CEO's term should be 5 yeors ond eligible for o
further 5 yeors for consistency, good governonce, ond stobility of ihe Fund.

Commitlee Observollon
The Commltlee noled lhot the Mwongozo Code of Governonce for Slole
Corporolions provides for lhe lenure of o Boord member whlch sholl nol exceed
o cumulolive lerm of slx yeors or lwo lerms of lhree yeors eoch. The Commltlee,
lherefore, wos of q differenl view of relolnlng lhe proposol ln the Bill.
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Clouse l3(a) (o)

54. The COB wos of the view thot Clouse l3(a) (o) be omended by including "The
Officer odminislering ihe Fund sholl, in consu/tofion with the NotionolTreosury".
This will provide for the role of the Notionol Treosury In opening the bonk
occount ond will be in line with Section l8(2) of the Public Finonce
Monogement Act (PFMA).

Commitlee Observolion
The Commltlee noled thot the clouse wos odequole. Slmllorly, seclion l8 of lhe
PFMA provides lhol lhe Nolionol Treosury sholl odmlnisler lhe Equolisolion Fund ln
occordonce with Article 204. This should be reod logelher wllh clouse 29 of lhe
Bill provlding for wilhdrowols from lhe Fund which provisions ore simllor lo lhose in
seclion l8 of PFMA. Therefore. the Commltlee wos of the view thot seclion l8 of
PFMA ought lo be repeoled lo ovold conflict ond overlop of the two provisions.

Clouse l3(4) (b)

55. The COB proposed deletion of the phrose "from time to time" ond replocing it
with "in occordonce with this Act". The Equolizotion Fund is on independent
Fund not under the Notionol Treosury's conlrol. The role of the Notionol
government under Article 204 of the Constifution ond Section l8 of the PFMA
is limited to operotionol ospects of the estoblishment ond moinienonce of on
occount for lhe Equolizotion Fund.

Commltlee Observolion
Ihe Commitlee noled lhol the Blll designotes the Chief Execulive Officer of lhe
Boord os lhe odmlnlskotor of lhe Fund. Simllorly, seclion l8 ol the PFMA provides
thot the Nolionol Treosury sholl odmlnisler lhe Equolisolion Fund in occordonce
with Article 204. Thls should be reod logelher wllh clouse 29 of lhe Eill providing
for wllhdrowols from lhe Fund which provislons ore simllor lo lhose in seclion l8 of
PFMA. Therefore, lhe Commltlee wos of lhe view lhol sectlon l8 ol PFMA oughl lo
be repeoled lo ovoid conflicl ond overlop of lhe hro provlsions. The Commltlee
ogreed with the slokeholder.

Clouse l5(l)
56. The EF Eoord wos of the view thot the boord should be incorporoted with the

mondote to oppoint ond constitute the secreloriol through the fund while
complying with the opplicoble public employment ond Humon Resource lows
in Kenyo. They proposed the clouse to reod os follows;

15. (l I There sholl be o secretoriot consisling of -
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o) odministrotor of the Fund; ond

b/ such other public officers os the Fund sh oll, in consultotion with the
Boord, designote for the proper perlormonce of the f unctions of lhe
secreloriot under this Act.

Commlllee Observolion
The Commltlee noled lhol lhere were lnconsislencies ln lhe use of "odmlnislrolor
lo the Fund", "Fund Adminlslrolor", ond "Ofiicer odmlnlslerlng lhe Fund" in the Bill.
Whereos clouse 2 of the Bill deflnes "Fund odminlsholor", lhls ls not consislenlly
opplled. Iherefore, lhe Commltlee ogreed wlth lhe slokeholder lo ensure
consislency ond proposes lhe use of "Fund odmlnlslrolor" conslslenlly in lhe Bill.
The Commltlee ogreed wllh the slokeholder's second proposol lo omend clouse
l5(l) (b) ol the Blll lor the independence ond efficlenl performonce of lhe Boqrd's
Iunclions.

Clouse l5(2) (d)

57. CRA noted there wos on editoriol issue ond proposed delelion of "Guidelines"
ond replocing it with "Bill"

Commlllee Observollon
The Commitlee ogreed lo lhe proposol.

Clquse ls (2) (0 (D

58. CRA noted there wos on editoriol issue ond proposed deleiion of the phrose
"hove been."

Commltlee Observolion
The Commltlee ogreed lo lhe proposol.

Clouse I 6

59. Ihe EF Boord proposed omending the clouse by reducing the number of
committees to two committees ol lhe counly level with representotion from
the three commitlees.

Commltlee Observolion
The Commitlee noled thot the Blll proposes lhe esloblishmenl of o counly
lechnlcol commlllee, o sub-county lechnicol commltlee, ond o ProJecl
ldenlificolion ond lmplemenlollon Commltlee. Ihe Commltlee ogreed lo reduce
lhe commlttees from lhree lo two lo provlde for o counly lechnlcol commltlee
ond o sub-county lechnicol commlllee. The Comrnltlce recommended lhe
removol of lhe Projecl ldenliflcollon ond lmplemenlolion Commitlee ond its
funclions lo be lncluded in the funclions of o sub-county technicol commltlee.
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Clouse l6 (o)

60. CRA noled thot there wos need to olign the clouse with Article 204(2) of the
Constituiion ond proposed the deletion of the word "sonitolion."

Commitlee Observolion
The Committee ogreed lo lhe proposol.

Clouse l7 (o)

6l.CRA proposed the deletion of "Governor" ond replocing it with "Counly
Administrotor" since lhis is o technicol Committee ond the Governor should be
represented by the Couniy Administrolor.

62. ICPAK proposed hoving represenfotion from o professionol body to enhance
financial oversight and promote adherence to high standards of governance
and accountability.

63. NGEC noted thot the Committee does not comprise Non-stote oclors. They
proposed the exponsion of the Technicol Commitlee to include non-stote
octors in the some order os proposed in the Advisory Boord.

Commltlee Observolion
Ihe Commltlee noled thot lhe County Governmenls Act, Cop. 265, does nol
provide for o Counly Administrolor but the Oflice of lhe sub-counly odmlnislrolor
by dint of section 50 of the Act. lf lhe slokeholder meonl o sub-county
odminlslrolor, the Commitlee observed thot lhe sub-county odminislrolor ls one
of lhe co-choirpersons os provided for ln cloure 19 of lhe Blll. The Commltlee
ogreed wlth the slokeholders thol slnce lhe County Technicol Commillee ls o
lechnicol one, onolher person olher lhon lhe Governor should be proposed. Ihe
Commltlee recommended lhe counly secrelory ln ploce of lhe Governor.

Clouse l7(d) ond (f)

64. LSK proposed omending clouses I 7 (d) ond (f ) to mointoin one provision
eliminoting duplicotion of roles.

Commitlee Observotion
The Commitlee noled lhot porogroph (f) the slokeholder referring lo wos non-
exislenl. However, if lhe slokeholder meonl lo refer lo porogroph (e), lhe
Committee ogreed lo delele lhe porogroph slnce county governmenls hove
represenlolives lhrough relevont counly execulive commltlee members for
finonce in lhe clouse ond lhe proposol lo includc o counly secrelory ln ploce of
lhe Governor. The Commitlee lurlher noted lhol porogroph (e) needed to be
omended to speclfy thol lhe public officer will be one ln chorge of plonnlng
oppoinled by lhe Cobinel Secrelory.
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Clouse l9

65.Ihe EF Boord observed thot there is need to ensure efficient ond effeclive
implementotion of the Fund ond the two committees (County Technicol
Committee ond the Sub-County technicol Commiitee) should be responsible
for project identificotion ond oversight project implementotion ot the county
level.

Commiflee Observolion
Ihe Commltlee ogreed wllh the slokeholder.

Clouse 20 (c)

66. CRA noted there wos on editoriol oversighl ond proposed deleting "occess"
ond replocing it with "ossess".

Commltlee Observolion
The Commltlee ogreed lo lhe proposol to conecl lhe lopogrophlcol error.

Clquses 21 ond 22

67. The EF Boord proposed the deleiion of the clouses os they creote
bureoucrocy.

Commltlee Observqlion
The Commltlee ogreed wlth the slokeholder.

Clouses 22(o) ond 25(2) (b)

68. The COG noled thot the clouses ore duplicitous ond could leod to wostoge of
public resources. Clouse 9(l )(j) olreody ossigns the responsibilily of conducting
public porticipolion in the projects to the Boord. They proposed omending the
clouses to hormonize wilh clouse 9(l ) (j) of the bill.

69. NGEC proposed omending the clouse to include the phrose "civic educotion
" before lhe phrose "public" to ensure individuols or groups of the locols gel
the first opportunity to better their livelihoods through economic
empowerment.

Commitlee Observolion
The Commltlee noled lhol clouse 9(l)fi) of the Blll provides lhol lhe Boord sholl
"underloke projecl public porliclpotlon ln llne with Arlicle 201 of lhe Conslilulion".
Clouse 22 ol lhe Blll provides thot the Projecl ldenllficollon ond lmplemenlolion
Commlllee sholl "underloke public porliclpolion in beneficlory counlies". Clouse
25(l)(c) of the Blll provides thot the counly execulive commltlee member sholl,
upon lhe ldenllficolion of proJecls ond progrommes, prepore o workplon setling
oul "o reporl on lhe public porliclpollon underloken durlng lhe process of
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ldentlflcotlon of progrommes ond projecls". Ihe Blll provldes thot the workplon
sholl be submitled lo lhe Boord. The Commitlee, lherefore, ogreed with lhe
slokeholder thol the provislons were dupllcllous lo lhe exlenl lhol lhe Boord
perlorms lhe some funclion. Therefore, lhe Commitlee recommended thot clouse
9(lXlXD be omended lo provlde lhot the Soord sholl oversighl public
portlclpotion.

Clouse 23(l) (o)

70.The COB proposed omending clouse 23(l) (o) to provide for under clouse
l5(l) (o) thot the officer odministering the Fund sholl be the secretory lo lhe
Boord. Further, they proposed under clouse 2 defining thot the "Commission"
meons the Commission on Revenue Allocoiion. This will provide clority on who
the Secretory to the Boord is ond the Commission refened to.

Commillec Observollon
The Comndtlee ogreed lo lhe proposol.

Clouse 24

71. The EF Boord observed thot to ensure efficiency, clouse 24 provides lhot the
CECM responsible for motlers reloting lo finonce sholl submit plons through ihe
respective county technicol commiltees to the Boord for opprovol; lherefore,
there is no need for opprovol by CS Notionol Treosury ofter the boord's
opprovol. They proposed the clouse to reod os follows;

24(l) the CEC Mernber responsible for motters reloting lo finonce sholl
submit workplons fhrough lhe respecfive county technicol committee to
the Boord for opprovol
24 (2) upon receipt ond opprovol of the workplon, the Boord sholl moke ifs
recommendotion to the Cobinet Secretory.

Commillee Observolion
Ihe Commitlee noled lhol clouse 26(2)(d) of the Blll provides lhol upon recelpl of
the workplon, lhe Boord sholl moke lls recommendolions lo lhe Cobinel
Secrelory. Although lhis colers lo lhe slokeholder's proposol, the Committee rvos
of lhe vlew lhol porogroph (d) should be deleled in line wllh lhe concerns of
slokeholders under clouse 26.

Clouse 25

72. CRA observed thot it is ofter ihe county executive Committee Member hos
prepored o work plon thot it con be submitted hence the proposed omending
the clouse io come before clouse 24.

Commltlee Observollon
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The Commltlee ogreed lo lhe proposol slnce lt wlll be o logicol flow of clouses 24
ond 25 which provide for opprovol of workplons ond preporolion of workplons
respecllvely.

Clouse 25 (l)
73. CRA proposed deleting "under section 24" in the clouse ond replocing il with

"section 22" to olign it with the correct clouse.

Commitlee Observolion
The Commltlee ogreed wilh the proposol since il correcls o cross-referencing
ertor.

Clouse 26

74. Ihe EF Boord proposed the deletion of the clouse in its entirety.

Commillee Observolion
The Commltlee noled thot the provlslon conloins cleor directions on lhe role of
lhe Boord ofter receipl of lhe workplon. Therefore, lhe Commitlee wos of o
dlfferenl view of relolnlng lhe clouse.

Clouse 26(2) (dl

75. The COB proposed deletion of clouse 26(21 (dl in ils entirety. The Advisory
Boord ond nol the Cobinet Secretory should moke decisions regording the
proiects to be undertoken by the Equolizotion Fund.

Commltlee Observolion
Ihe Commltlee ogreed lo lhe proposol.

Clouse 28(l ) (o)

76. The COB noted lhere wos o typing oversight ond proposed omending the
clouse by odding "y" io the Advisor Boord to be the Advisory Boord.

77. ICPAK olso noled the typing error on the word Advisory ond proposed
omending il.

Commitlee Observolion
The Commltlee ogreed lo the proposol.

Clouses 28 & 29

78. The COB proposed omending lhe clouses by choosing either the officer
odministering the fund or the fund qdministrotor. This will ensure clority on the
correct term of use.
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79. ICPAK proposed omending the clouse to olign with Article 20a(91 to ensure
legal compliance and reinforce the authority of the actions taken. They
proposed it to read as follows;
29. Where a withdratual from tLw F\nd is authorized under an Act of Parliament
that approues the appropiation of moneq, tle officer administering the Fund
shall make a requisition for tle uithdratoal and submit it to tle Controller of
Budget for authorization, in acardance with Article 20a() of the Constittttion.

Commltlee Observolion
The Committee ogreed lo lhe proposol.

Clouse 29

80. The COB proposed omending clouse 29 to provide for o two-tier withdrowol
process os follows:
(o)Withdrowol from the Consolidoted Fund to the Equolisotion Fund whereby

fhe Nolionol Treosury rnokes the requisition to the Controller of Budget.
(b)Wilhdrowol from the Equolisotion Fund to fhe Counlies Spending occount

whereby the Officer odministeing lhe Fund Sholl Moke the requisition lo fhe
Conlroller of Budget.

81. Further. the Controller of Budget sholl develop guidelines for the withdrowol of
funds from the Equolisotion Fund.

82. According lo Article 206 of the constitulion, the Consolidoted Fund is the First

entry point of oll the money roised or received on beholf of the notionol
government. Article 228 of the Constitution requires the Controller of Budgel
to be sotisfied thot the withdrowol is in line with the low. These guidelines will
ossist the Controller of Budget in ensuring the office gels ossuronce ond
soiisfoction thot the withdrowol is outhorised by low.

Commlllee Observolion
The Commltlee ogreed lo lhe proposol.

Clouse 29(2) & (3)

83. COB noled thot the clouses controdict section l8(3) & (4) of the PFMA, which
provides thot the Notionol Treosury sholl moke o requisition to wiihdrow funds
from the Equolisotion Fund. The omendmenls should be mode lo the PFMA.

Commlllee Observolion
The Commltlee ogreed lo lhe proposol.
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Clouse 29(4)

84. The COB wos of the view thot to remove ombiguity, the spending ogency
occount is not defined ond the funds should be utilized in the counties hence
proposed omending the clouse by including "respeclive counties spending
ogencies occounl".

Commitlee Observollon
The Commitlee wos of o differenl view lo reloln clouse 29(4) os lhere wos no
omblguity.

New clouse

85. The COB proposed lhe creotion of o section on monitoring ond evoluotion
ond reporling to ensure proper occountobility for lhe implementotion of the
progroms.

Commiltee Observollon
The Commltlee ogreed to lhe proposol.

Clouse 3l

Clouse 3l (l ) (b)

86. COB wos of the view thol the Nolionol Treosury ond not the Cobinet Secrelory
is responsible for ensuring thot the Equolisolion Fund is funded occording to
the Consliiution. They proposed to reploce the phrose "Cobinet Secretory"
with "Notionol Treosury".

87. Further, the COB proposed to reploce "County governments" with
"Equolisotion Fund" in subporogrophs (i) ond (ii). This is becouse the Noiionol
Treosury's responsibility is to moke requisilion for the tronsfer of Funds into the
Equolisotion Fund ond not tronsfer of funds lo the county governments, since
thot is the purview of the fund odministrotor.

88. ln subporogroph ( ii), the Notionol Treosury sholl ensure thot monies requked
for project completion ore tronsferred to the "Equolizotion Fund", not the
respective county governments.

Commlttee Observolion
Ihe Commltlee noled thot lhe Coblnel Secrelory refened lo ls lhe one for finonce;
lhercfore, il wos proper. However, lhe Commitlee ogreed with the slokeholders
on lhe second proposol os lhe funds should be lronsferred lo the Equolizolion
Fund.
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Clouse 32(2)

89. The COB proposed the deletion of the clouse becouse the low olreody
provides mechonisms for enhoncing the fund's life in Article 204(7) ond (8) of
the Constitution.

Commlllee Observolion
Ihc Commltlee noled lhot Article 204(7) provldes lhol, "Porliomenl moy enoct
lcaislolion suspending fhe efrecl of clouse (6) for o furlher fixed period of yeors,
subjecl fo clouse (8). " Clouse 6 provldes is o sunsel clouse lor lhe Fund whlch is

lwcnty yeors whereos clouse 8 provides for lhe voling lhreshold for lhe leglslolion
lhol seeks lo exlend the lile of lhe Fund oller lls lopse. Ihe Commitlee wos
lherefore nol persuoded by the slokeholder rlnce cloute 32 reeks lo suspend lhe
c{fecl of clouse 6 of Article 204 of lhe Conslilulion which ls conlemploled under
clouse 7 of Arlicle 204 of the Conslilulion.
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CHAPTER FOUR

4 COMMITEE RECOMMENDATION
90. The Commitlee hoving considered the Equolisotion Fund (Administrotion) Bill,

2023 (Senote Bills No. la ot 2023) recommends thot the House opproves the Bill

with omendments os proposed in the schedule.

SIGNED
d

DATE No-b t..+9.)tr

HON. CPA KURIA KUAANI, MP
CHAIRPERSON

DEPARTMENIAT COMMITTEE ON FINANCE AND NATIONAT PTANNING

^SSEMBLY')
OAY:: NUv 2024 \^{ r -b

HDr( kLrl1lA klM]Nr' MP

C il A I L't,H tL'r\_

Vtvu.r., Y'Ja m Br-' .

Rcport of thc Dcpartnental Conumittcc on Finsncc and National Planning on the Consideration
of Tlrc Equalisation tund (Adninishation) Bi1l,2O23 E



CHAPTER FIVE

5 SCHEDUTE OF PROPOSED AMENDMENTS

91. The Committee proposed ihe following omendments to be considered by the
House in the Commitlee sloge:

CLAUSE 2
THAT, clouse 2 of the Bill be omended by inserting the following definitions in ils
proper olphobeticol sequence-

"Commission" meons the Commission on Revenue Allocolion;

Jusliflcolion:
Slnce lhe word "Commisslon" hos been refered lo in lhe Bill ln clouses 23, 25,
27. dclinlng lhe lerm will provlde clorlty.

CTAUSE 4
THAI, clouse 4 of the Bill. be omended by inserting the word "per cent"
immediotely ofter the words "one holf".

Jusllficolion:
Ihe cloure wos erroneous os ll referred lo "one holf of oll revenue" lnsleod of
"one hof percenl of oll revenue" os provlded for ln Arlicle 204(l) of the
Conslilullon.

CLAUSE 6
THAI, clouse 6 of the Bill be omended-
(o) in subclouse (l )-

(i) by deleting porogroph (g) ond substituting therefor the following
new porogroph-

"(g) three persons nominoted by orgonizotions working in
equolizotion fund beneficiory couniies ond speciol interest
groups of whom one sholl be o person representing persons
with disobilities;"

(ii) by deleting porogroph (h).
(blin subclouse (2) by deleting the words "section (t)(d), (e) ond (f)" ond

substituting therefor the words "subsection (l)(d)(e), (f) ond (g)".
(c)in subclouse (3) bydeleling thewords "subseclion (t)(d), (e), (f) ond (h)"

ond substituting therefor the words "subseclion (l)(d)(e), (f) ond (g)".
(dlby inserting the following new subclouse immediotely ofler subclouse (3)-
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"(4) ln oppoinling persons under subsection (l) (d), (e), (f) ond (g), the
Cobinet Secretory sholl toke into occounl the gender, regionol ond ethnic
diversities of the people of Kenyo, youth ond persons with disobilities."

Jusllficollon
The proposed omendmenls seek lo remove lhe cholrperson oI lhe Commisslon
on Revenue Allocollon from membershlp slnce CRA ls on lndependenl offlce.
Consequenlly, lhe omendmenl seeks lo include lhree persons nominoled by
orgonizollons worklng ln equolizollon fund beneflclory counlles ond speciol
lntcresl groups of whom one sholl bc o person represenling persons wilh
disobililies. This ls lnlended lo mqke lhe loord more represenlolive ond lnclusive.
ln oddlllon, lhe omendmenls seek lo ollgn lhe cross-referencing ln lighl ol lhe
proposed omendmenls. Finolly, lhe proposed lnserllon of o new subclouse seeks
lo ensure thot the Eoord membershlp ls oligned to the Conslilulion.

CTAUSE 7
THAI, clouse 7 of lhe Bill be omended by deleting the words "section 6(l )(d), (e)
ond (f)" ond substituting therefor lhe words "section 6(l) (o), (d), (e), (f) ond (g)".

Jusllficolion
Thls ls o consequentlol omendmenl lo omendments mode lo clouse 6 of lhe Blll.

CTAUSE 8
IHAI, clouse 8 of the Bill be omended-

(o)in the inkoduclory stotemenl by deleting the words "section 6(l)(d), (e)
ond (f)" ond substiluting therefor the words "section 6(l ) (o), (d), (e), [f) ond
(s)".

Jurlllcollon
Thls lr o consequenliol omendmenl lo omendmenls mode lo clouse 6 of the Blll.

(b)in porogroph (b) by deleting subporogroph (iii);

Jusllficollon
Subporogroph (lv) coyers subporogroph (liD. Furlher, relolning both
subporogrophs could ellcll dlfferenl lnterprelolions.

CTAUSE 9
IHAI, clouse 9(l ) of the Bill be omended-

(o)by deleting porogroph (o);
(b) by deleling porogroph (c);

Jusllficollon
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Arllcles 216(4) ond 204(4) ol lhe Conslilulion beslows the CRA wlth lhe role ol
identifylng ond providing recommendqlions on the dlstribulion of resources for
provislon of bosic services lo lhe morglnolised oreos.

(c) in porogroph (i) bV deleling the word "undedoke" ond substiluling therefor
the word "oversight".

Juslificotlon

Clouse 9(lXj) of lhe Blll provldes lhol lhe Boord sholl "underloke projecl public
portlcipollon ln llne wlth Arlicle 201 of lhe Conslilulion". Clouse 22 of the Blll
provldes thot the Projecl ldenlificolion ond lmplemenlolion Commitlee sholl
"underlqke public porliclpotlon ln beneficlory counlier". Clouse 25(lXc) of the
Blll provldes thot lhe counly execulive commltlee member sholl, upon lhe
idenllicolion of projecls ond progrommes, prepore o workplon setling oul "o
repol on the publlc porticipollon underloken durlng lhe procesi of idenlificolion
of progrommes ond projecls". These provlslons were dupllcltous to lhe extenl lhol
lhe Boord pc orms lhe some funclion ln regord lo public porliclpolion ond mlght
leod lo worloge of public resources. Therefore, omcndmenl secks lo provide lhol
lhe Boord rhol! oversighl public porliclpolion.

CTAUSE I3
IHAT, clouse l3 of the Bill be omended-

(o)in subclouse (l) by deleting the words "odminislrotor to lhe Fund" ond
substituting therefor the words "Fund odministrotor";

Jusllficollon
Clouse 2 of the Bill defines lhe lerm "Fund qdminlsholor". Therefore, lhe
qmendmenl seeks lo provide for conslslency ln lhe use of lhe lerm.

(b)in subclouse (4)-
(i) in the inkoductory slotement by deleting the words "officer

odministering the Fund" ond substituting therefor the words "Fund
odministrotor";

Juslificollon
Clouse 2 of the Blll defines the lerm "Fund odmlnlslrolor". Therefore, lhe
omendmenl 3eeks lo provlde for conslslency ln the use of lhe lerm.

(ii) by deleting the words "from time to time" ond substituiing iherefor
the words "in occordonce wilh this Act".

Jusllficolion
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Ihe Equollsolion Fund ls on lndependenl Fund. Ihe role of lhe Nollonol Treosury ls
limlled lo operolionol ospecls of lhe eslobllshmenl ond molnlenonce of on
occounl for lhe Equolisotlon Fund.

crAUsE l5
THAI. clouse l5 be omended-

(o) by deleting subclouse (l) ond substituting therefor the following new
subclouse-
"(l ) There sholl be o secretoriot consisting of -

(o) odministrotor of the Fund; ond
(blsuch other public officers os the Fund sholl, in consultotion with the

Boord, designoie for the proper performonce of the functions of the
secretoriot under this Act."

Jusllficollon
Firstly, clouse 2 of lhe Blll deflnes lhe lerm "Fund odmlnlslrolor". Therefore, lhe
omendmenl seekt lo provide for conrlslency ln lhe use of lhe lerm. Secondly, lhe
Amendmenl lo clouse l5(l ) (b) ol lhe Blll seeks lo ensure lhe lndependence ond
efflclenl performonce of lhe Boord's funclions.

(b)in subclouse (2l,-
(i) by deleling the words "these Guidelines" oppeoring in porogroph (d)

ond substiluting lherefor the words "this Act";

Justlficollon
Ihe omendmenl seeks lo conecl on edlloriol enor.

(ii) by deleting the words "hove been" oppeoring in porogroph (f) (i);

Jusllficollon
The omendmenl 3eeks lo correcl on edllorlol error.

(iii) by deleting the words "on Revenue Allocolion" oppeoring in
porogroph (f)(i).

Jusllficqllon
The omendmcnl seeks lo molnloln conslslency ln lhe use of lhe lerm
"Commlssion" whlch ls proposed lo be defined in clouse 2 of the Bill.

crAUsE l6
THAT, clouse l6 of the Bill be omended-

(o) in the introductory slotement by deleting the words "on Revenue
Allocolion";
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Juslificollon
Ihe omendmenl seeks lo molnloln conslslency ln lhe use of lhe lerm
"Commission" which ls proposed to be defined ln clouse 2 of the Blll.

(b) by deleting the words "ond sonitotion" oppeoring in porogroph (o);

Jusllficollon
The propored omendmenl seeks to olign lhe porogroph to Arlicle 204(2) of the
Conslilullon.

(clby deleting the words "on Revenue Allocotion" oppeoring in porogroph
(e).

Juslificolion
The omendmenl seeks lo molnloln conslslency ln lhc use of lhe lerm
"Commlsslon" whlch is proposed lo be defined ln clouse 2 of the Bill.
ctAUsE r7
THAT, clouse l7 of the Bill be omended-

(o)in porogroph (o) by deleting the word "Governor" ond substituting therefor
the words "counly secretory";

(b)in porogroph (c) by inserling lhe words "from oreos defined by the
Commission os morginolised";

(c) by deleting porogroph (d);
(d) by deleting porogroph (e) ond subsiituting therefor the following new

porogroph-
"(e) o public officer responsible for county plonning oppointed by the
Cobinet Secretory."

Jusllficolion
Ihe proposed omendmenls seek lo reploce lhe Governor with County Secrelory
slnce lhe Counly Technicol Commltlee ls o lechnlcol one, Furlher. lhe
omendrnents oddress lhe duplicolion of represenlolion lrom lhe County
Governmenls ond seeks lo provide o bolonced membershlp.
CTAUSE I?
THAT, clouse l9 of the Bill be omended-

(o)in porogroph (b) by deleting the words "not more thon two" ond
subslituling therefor the word "one";

(b) in porogroph (c) by deleting the words "not more thon two" ond
substituting therefor the word "one";

(c) by deleting porogroph (d) ond substituting lherefor the following new
porogrophs-
"(d) word odministrotors of oreos defined by the Commission
morginolised;
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(do) o representotive of women, youlh ond persons with disobilities from
morginolised oreos;
(db) o represenioiive of foith-bosed groups ond non-governmenlol
orgonisotions; ond"

Juslificolion
The proposed omendmenls ore consequenliol qfler reducing lhe commitlees
from lhree lo two. The membershlp seeks lo lnclude some members proposed in
Projecl ldenliflcollon ond lmplemenlolion Commltlee since lhe Commiftee is
proposed lo be deleled.

CTAUSE 20
THAT, the Bill be omended by deleting clouse 20 ond substituting lherefor the
following new clouse-

Functions of the sub-
counly technicol
committee.

20. The functions of the sub-county lechnicol
commillee sholl be lo-

(o)undertoke public porticipotion in
beneficiory counties;

(b)identify ond prioriiize prolect in
beneficiory oreos in line with guidelines
issued by the Fund odministrotor;

(c)prepore ond evoluote projecl funding
proposols;

(d)ossess the feosibility ond cosl oll project
proposols;

(e) submit proiect proposols ond funding
requests lo the County Technicol
Commiltee;

(f) monitor oll projecls;
(g)prepore quorterly reporis on funds

received ond implementotion stotus for
submission lo the counly technicol
committee ond the county executive
committee member;

(h) prepore ond submit lo the county
technicol committee ond the counly
executive committee member onnuol
reports on implemenlotion of oll proiects.

Jusllficolion
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The omendmenl merges ond reoligns the funclions of lhe Projecl ldenlificotion
ond lmplemenlollon Commitlee wilh lhose of the sub-counly lechnicol
commltlee due lo lhe proposed delellon of lhe Projecl ldenllficolion ond
lmplemenlolion Commillee. The lhree commltlees ore proposed lo be reduced
lo two.

CLAUSE 22
THAT, clouse 22 ot the Eill be deleted.

Juslificolion
Thls is o consequenllol omendment orislng from lhe delelion of clouse 2l of the
Bl[.

cLAUsE 23
THAI, clouse 23 of the Bill be omended in subclouse (l)-

(o)by deleting the words "Secrelory of the Boord" oppeoring in porogroph (o)
ond substituling therefor the words "Fund odministrotor";

(b) by deleting the words "Secretory of the Boord" oppeoring in porogroph (b)
ond substituting therefor the words "Fund odministrotor";

(c) by deleting lhe words "Secretory of lhe Boord" oppeoring in porogroph (c)
ond substituting therefor the words "Fund odministrotor";

(d) by deleiing the words "Secretory of lhe Boord" oppeoring in porogroph (d)
ond substituting therefor lhe words "Fund odminiskotor";

(e) by deleting the words "Secretory of the Boord" oppeoring in porogroph (e)
ond substiluling lherefor the words "Fund odministrotor".

Jusliflcolion
The omendmenls seek to clorify who lhe Secrelory of lhe Boord is.

crAUsE 24
IHAT, clouse 24 ot the Bill be deleted.
Juslificolion
The omendmenl seeks lo reorronge lhe flow of clouses 24 ond 25 of lhe Bill so thot
preporotlon of workplons ls provided for firsl lhen lhe opprovol of workplons.

CTAUSE 25
IHAT, clouse 25 of the Bil be deleted.
Jusliflcolion
Ihe omendmenl seeks lo reononge lhe flow of clouses 24 ond 25 of the Bill so thol
preporollon of workplons ls provlded for firsl lhen lhe opprovol of workplons.
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NEW CTAUSES
THAI, the Bill be omended by inserting the following new clouses immediolely
ofter clouse 23-

of 23A. (l) The county execuiive commiltee
member sholl, upon the identificolion of projects
ond progrommes under section 22, prepore o
workplon setting out -(o)o schedule of projects ond progrommes

proposed to be undertoken by the county
government in the oreos identified by the
Commission;

(b)o technicol ossessment of the viobility of the
projects ond progrommes;

(c) o report on the public porticipotion
undertoken during the process of
identificotion of progrommes ond projecls;

(d)on ossessment of the monner in which the
progrommes or projects would be expected
to oddress the shortcomings identified by
the Commission in the provision of the
identified bosic needs;

(e) on ossessmeni of how the progrommes ond
projects identified impoct on the Couniy
lnlegroted Developmenl Plon; ond

(f) the opproximote cost of the works to be
undertoken in relotion to o project or
progromme identified in the workplon.

(2) ln identifying progroms ond projecls for
inclusion
in the workplon, the county executive committee
member sholl -(o)toke inlo occouni -(i) the criterio ond other recommendolion

mode by the Commission;
(ii) the costing of the project ond the lime

required for lhe implementotion of the
project on o priorily bosis;

(iii) recommendotions, stondords ond
guidelines issued by the Advisory Boord;

(iv) the interventions required to be
undertoken on o priority bosis in order to
oddress the needs identified by the
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Cop. 265.

Cop.4l2A.

Approvol
workplon.

of

Commission for the provision of identified
bosic services; ond

(v) the recommendotions of the respective
Ministry or Stote Deportment;

(b) underloke public porticipotion using the
structures estoblished for citizen
porticipolion under section 9l of the County
Governmenis Act; ond

(c)colloborote with lhe relevonl Ministry or
Stote
Deportment.

(3) The counly executive commiltee member
sholl
ensure thot o workplon prepored under
subsection (l ) is oligned lo the onnuol
development plon of lhe county prepored under
the Public Finonce Monogement Act.

(4) The relevont Ministry or Sloie Deportment
sholl
moke ils recommendolions to the County
Executive
Committee Member on the proposed workplon
within
fourteen doys of receipt of o request under
subsection 2(c) of ihis Act.

23B. The County Execuiive Committee Member
sholl submit workplons through the respective
county technicql committee to the Boord for
opprovo l.

Juslificolion
The omendmenls seek lo reorronge lhe flow of clouses 24 ond 25 of the Blll so thot
preporolion of workplons is provided for lirsl lhen lhe opprovol of workplons.
Furlher, since clouse 2 of lhe Bill defines counly execulive commitlee member lo
meon the county execulive commltlee member responslble for finonce, lhe
words "responsible for motlers reloling lo finonce" ls deleled lo remove lhe
repetilion. Also, lhe wordr "Commission on Revenue Allocollon" ore reploced
wllh "Commlssion" lo olign lhem lo lhe proposed omendmenls lo clouse 2 of the
Blll to define Commission. ln oddlllon, o cross-referenclng enor ln clouse 25(l ) hos
been corrected lo refer to clouse 22 of the Blll.

ctAUsE 26
THAT, clouse 26 of the Bill be omended in subclouse (2)-
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(o)by deleting the words "on Revenue Allocotion" oppeoring in porogroph
(b);

(b) by deleting porogroph (d).

Jusfficolion
The words "Commisrion on Revenue Allocolion" ore reploced wlth "Commisslon"
lo olign lhem lo lhe proposed omendmenls lo clouse 2 of lhe Bill lo define
Commlssion.
Furlher, lhe omendmenl seeks to ollgn lhe luncllons to lhe Advlsory Boord's
funclions whlch mokes declsions regording lhe prolecls lo be underloken by lhe
Equolizolion Fund.

CLAUSE 28
THAI. clouse 28 of the Bill be omended in subclouse (31 by deleting the words "The
officer odministering the Fund" ond substiluting therefor the words "Fund
odministrotor".

Jusllficolion
fhere were lnconshlencies in lhe use of "odminlslrolor lo lhe Fund", "Fund
Admirdslrolor", ond "Officer odminislerlng the Fund" in lhe Bill. Whereos clouse 2
of the Blll defines "Fund odminlslrolor", lhls ls nol conrirtenfly opplied. Theretore,
lhe omendmenl seeks lo ensure conslslency ln lhe use of "Fund odminislrotor" in
the Bill.

CTAUSE 29
THAT, clouse 29 of lhe Bill be omended-

(o) in subclouse (l) by deleting lhe words "The odministrolor of the Fund" ond
subslituting lherefor the words "Fund odministrotor".

Justlficolion
There were lnconsislencies in lhe use of "odminlsholor lo lhe Fund", "Fund
Admlnlslrolor", ond "Officer odmlnlslerlng lhe Fund" ln the Blll. Whereos clouse 2
of the Blll defines "Fund odmlnisholor", lhls ls nol consislenfly opplied. Therefore,
lhe omendmenl seeks lo ensure conslslency ln lhe use of "Fund odminislrolor" in
the Bill.

(b) by deleting subclouse (2) ond substituting therefor lhe following new
subclouses-
"(2) where o withdrowol from the Fund is ouihorized under on Acl of
Porlioment thot opproves the oppropriotion of money, The Nolionol
Treosury sholl moke o requisition for withdrowol from the Consolidoted Fund
to the Equolisotion Fund to the Controller of Budget for outhorizotion.
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(2A) The Fund odministrotor sholl moke o requisition to lhe Controller of
Budget for wilhdrowol from the Equolisotion Fund to the respective
spending ogencies' occounts."

Juslificollon

Ihe omendmenl seeks lo provlde for o two-tier wllhdrowol process lo cleorly
delineole lhe role of lhe Nolionql lreosury ond lhe Fund odmlnislrolor.

(c) in subclouse (3) by deleting lhe words "the officer odministering the Fund"
ond substituting therefor the words "Fund odministrolor";

Jusliflcollon
There were lnconsislencles in lhe use of "odminlslrolor lo lhe Fund", "Fund
Adminlsholor", ond "Offlcer odmlnlslering lhe Fund" ln the Blll. Whereos clouse 2
of lhe Bill deflnes "Fund odminlslrolor", lhls ls nol consislenfly opplied. Iherefore,
lhe omendmenl seeks lo ensure conslslency ln lhe use of "Fund odminlslrolor" in
the Blll.

(d) by inserting the following new subclouse immediotely ofier subclouse (4)-
"(4) The Conlroller of Budget sholl develop regulotions for withdrowol of
funds from the Equolisotion Fund.

Jusliflcolion

According lo Artlcle 206 of lhe conslilullon, lhe Consolldoled Fund is lhe Firsl entry
polnl of oll lhe money roised or recelved on beholf of lhe nolionol governmenl.
Article 228 of lhe Conslilulion requlres lhe Conlroller of Budget to be sotisfied thot
lhe wllhdrowol ls ln llne with the low. These regulolions will osslsl lhe Conlroller of
Budget in ensuring lhe ofiice gels ossuronce ond solisfoclion lhol lhe wllhdrowol
ls oulhorlsed by low.

NEW CTAUSE

THAI, the Bill be omended by inserting the following new clouse immediotely ofter
clouse 30-

Monitoring
evoluotion

ond 30A. (l ) Not loter thon three months ofter
ihe end of eoch finonciol yeor, the county
executive committee members in the
respeclive county governments sholl submit
to lhe Advisory Boord-
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(olo schedule of the progrommes ond
proiects implemented pursuont to
Article 204 of the Conslitulion ond the
expected completion dote;

(b)on ossessment report of the impoct of
the progrommes ond prolects thot
hove been implemented pursuont to
Article 204 of the Constitution;

(c)o finonciol report on the projects ond
progrommes.

(2) The Advisory Boord sholl prepore the
report for opprovol by lhe Cobinel Secretory.

(3) The Cobinel Secretory sholl submit the
report to the Notionol Assembly ond the
Senole within fourteen doys of receipt of the
report under subseclion (3).

Juslificolion

fhe omendmenl reeks lo provide for monilorlng ond evoluolion of lhe Fund lo
ensure ils ellecllve ulilizolion ond informolion on lls progress.

ctAUsE 3r

THAT, clouse 3l of the Bill be omended by deleting porogroph (b) ond subslituting
therefore lhe following new porogrophs-

"(b) The Nolionol Treosury sholl moke o requisition to lhe Conkoller of Budgel for
oulhorizotion for withdrowol of funds from the Consolidoted Fund lo the
Equolisotion Fund for the completion of the projects;

(c)The Fund odminislrolor sholl moke o requisition to lhe Controller of Budgel for
outhorizotion for wilhdrowol from the Equolisolion Fund to the respective
spending ogencies' occounts of monies required for the complelion of the
projects."

Juslificolion

The Nolionol Treosury's responsibility is lo moke requisllion for lhe lronsfer of funds
inlo lhe Equolisolion Fund ond nol lronsfer of funds lo lhe county governmenls,
since lhol ls lhe purvlew of lhe Fund odmlnlslrolor.

NEW CTAUSE

THAT, ihe Bill be omended by inserting the following clouse immediotely ofter
clouse 32-
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Repeol of section l8 of Cop.
412A.

32A. Seclion l8 of the Public
Finonce Monogement Act is repeoled.

Jusllflcolion

Ihls is o consequenliol omendmenl os resull of onrndmenls lo clouse 29 of the
Blll whlch provldes for o two-ller wilhdrowol procer lo cleorly delineole lhe role
of lhe Nolionol Treosury ond lhe Fund odminislrqlor. ll is proposed thot the
Nollonol freosury sholl moke o requlslllon for wllhdrowol from the Consolidoled
Fund lo lhe Equolisolion Fund lo lhe Conlroller ol Budgel for oulhorlzolion whereos
the Fund odmlnlsholor sholl moke o requlsltion lo lhc Conlroller of Budgel for
wllhdrowol from lhe Equolisollon Fund lo lhe rerpccllve spendlng ogencles'
occounls.
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AGENDA
l. Prayers
2. Preliminaries/Introductions
3. Confirmation of Minutes/Matters Arising

Consideration and adoption of the report on The
(Administration) Bill,9099 (Senate Bills No. t4 of eoes)

4. Any other Business
5. Adjournment/Date ol the Next Sitting.

Equalisation Fund

MIN No. NA/F & NP/eoe,q/sos,l PRELIMINARIES
The meeting was called to order at lo.l2 am followed by a word ofprayer and introductions

MIN NO. NA/F & NP/9O94/ 3O4I CONFIRMATION OF MINUTES
Confirmations ofthe minutes ofthe previous sittings was differed to the next sitting



MIN No. NA/F & NP/9o94l3o6: Consideration and adoption of the report on The
Eoualisation Fund lAd stration) BiII- 40ca
(Senate Bills No. 14 of9ogs)

The meeting deliberated at length and agreed on the observations and recommendations
contained in Chapter four and five of the Report. The Report was thereafter adopted with
amendments having been proposed by Hon. George Sunkuiya Risa, MP and seconded by Hon.
Paul Kibichiy Biego, MP.

(Comprchensive details of the proposed amcndments are cmtaind in Chapter Five of the
Report on the Considerztion of The Equalisation Fund (Administntion) BilI, 9O9s
(Senate Bills No. 14 ofgo9s).

MIN No. NA/F & NP/4oe4leo6: ADJOURNMENT

There being no ot busi the meeting was adjourned at 19.05 p.m. The next meetinge

will be held on n
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ICPAK Submissions on the Equalisation Fund (Administrationl Bil 2023

SUBMISSIONS ON THE EQUALISATION FUND (ADMINISTRATION) BILL 2023

l. Iatroductloo

The Institute of Certifred Public Accountants of Kenya (ICPAK) is a statutory body of accountants established under the
Accountants Act of 1978, and as repealed under the Accountants Act Number 15 of 2008, mandated to develop and
regulate the Accountancy Profession in Kenya. It is also a member of the International Federation of Accountants (IFAC),
the global umbrella body for the accountancy profession and Pan Africa Federation ofAccountants (PAFA), the continental
body of Accountants.

2. BacLgrouad
a. Equallzatloa Fuad

The Equalization Fund was established by Article 2O4 of the Kenyan Constitution, to address regional inequalities in
access to basic services. The fund is allocated at 0.5% of annual national revenue to improve roads and basic services
such as water, roads, health facilities, and electricity in marginalized areas. It is managed by the National Treasury and
utilized only for purposes approved through Parliament and guided by recommendations from the Commission on
Revenue Allocation. Withdrawals from the fund are made only through the approval of the Controller of Budget. Although
the Equalization F\rnd is set to end in 2030, tiere has been utilization of the provision for its extension through 1egislative
action.

b. Audit Flndingr for Year 202212023

According to the Auditor General's report for the year ended June 2023, only an amount of Kshs.12,400,000,000 out of
the expected Kshs.Sl,586,214,05O of the total entitlement from the financial years 201 L/2012 to 2022 /2023 had been
transferred to the Equalization Fund Account. This further strained the realization of the Fund's intended objective of
providing basic services to marginalized areas.

To address non-compliarrce issues, the Equalization Fund Appropriation Act,2023, enacted on July 1,2023, authorizes
the allocation and expenditure of funds from the Equalization Fund for the fiscal year ending June 30, 2024, and, to
appropriate that sum for certain public basic services.

\
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3. The Equ.tl.atlon Fuad lAdmtatctrattonl BtU 2023

The Equalisation Fund (Administration) Bill 2023, initially gazetted, on April 12,2023, and amended and passed by the
Senate on October 12,2023, is a signifrcant step towa.rds the management of the Equalisation Fund. This Bill establishes
administrative structures and an advisory board to oversee the F\nd's operations.

ICPAK acknowledges that the Bill's operationa-l framework aligns closely with the principles outlined in the Public Finance
Management Regulations. This alignment is anticipated to effectively address existing imbalances in the distribution of
projects and programmes for financing under the Fund. In its capacity as a regulator of the accountancy profession,
ICPAK advocates for its representation on the advisory board and technical committees to ensure active participation in
promoting governance and accountability within the administration of the Fund.

ICPAK has reviewed the Bill and makes the following recommendations:

# i iGI{[rSL
ilfrEko,.

ffi@@ . -. .1,
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I Cleuse 4

Source of the
Fund

The word 'percent'
was not included

Amend to read as follows;

4. The Fund shall, pursuant to Article
204(1) of the Constitution, consist
of one-half percent of all revenue
collected by the national
government each year calculated
on the basis of the most recent
audited accounts of revenue
received, as approved by the
Nationa-l Assembly.

This inclusion provides clarity in
the clause.

) Clause 6 (11:
Egtabllshment
of
Equqll-atlon
I\rnd
Advtsory
Board

The bill lacks
representation from
a professional body

6. (l) There is established a Board to
be known as the Equalization Fund
Advisory Board which shall consist
of-
(a) the Chairperson who shall be

appointed by the Cabinet
Secretary:

This will enhance financial
oversight and promote adherence
to high standards of governance
and accountability.
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t ':.'r\
) the Principal Secretary responsible

for matters relating to finance;
(c) the Principal Secretary responsible

for matters relating to devolution
or a representative designated in
writing;

(d) one person from a pastoralist
community nominated by the
National Assembly;

(e) one person nominated by the
Senate;

(f) one person nominated by the
Council of Governors drawn from
areas identifred as marginalized by
the Commission on Revenue
Allocation;

(g) the Chairperson of the
Commission on Revenue
Allocation or a representative
designated in writing;

(h) the Controller of Budget or a
representative designated in
writing;

(i) a member from the professional
body regulating Accountants;

fi) the Chief Executive OIIicer who
shall be secretary of the Board.

ib

3 Clauae 6(3f The provision limits
representation from
a professional body.

Amend to read as follows;

(3) A person appointed under section
(t)(d), (e), (f), (h) and (i) shalt serve for
a term of three years renewable for
one further term.

A three-year term, with the
possibility of renewal, will provide
the board with suffrcient time to
effectively implement and realize
its vision
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4 Cleurc 8 bllf :
vacatlon of
olBcc

Seeking permission
from the Board is
rather arnbiguous

Amend to read as follows:

(i)has been absent from three
consecutive meetings of the board
without permission of the
Chairperson.

To align with Mwongozo code of
Governalce

5 Claurc 9 t(al;
hractloan of
thc Board

Use revenue
appropriation
instead of revenue
distribution

Amend to read as follows;

(a) Advise and make
recommendations to t].e
cabinet secretaqr on t]1e
appropriation of resources for
the provision of the basic
services to the marginalized
areas under Article 204 of the
constitution in line with the
recommendations of the
commission on Revenue
Allocation

To align the board mandate

6 Claurc 9:
fhnctlonr of
thc board

The qrrrent
provision does not
aligrr with Article
2o4l3l.

9. (1)The Advisory Board shall -
(a) advise and make

recommendations to the
Cabinet Secretary on the
distribution of resources for the
provision of the basic services
to the marginalized areas under
Article 204 of the Constitution
in line with the
recommendations of the

This will ensure legal compliance
and reinforce the authority of the
actions taken-

I
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Commission on Revenue
Allocationl

(b) appraise and evaluate pr<-rjects
proposed under the workplans
submitted to the Advisory
Board under section 15 to
ensure compliance with the
Constitution and the
recommendations issued by the
Commission on Revenue
Allocation:

(c) make recommendations on the
priority a-reas requiring
financing and implementation
in accordance with the
workplans considered under
section (b) and in line with the
recommendations of the
Commission on Revenue
Allocation;

(d) oversee, in consultation with
the County Governments, the
implementation of the projects
to ensure compliance wlth the
Constitutioni

(e) monitor arrd evaluate the
projects implemented by
County Governments to
determine their impact in
addressing the factors
contributing to the
marginalisation of the areas
identified in the counties
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(0 put in place measures for
transparency and
accountability in the
implementation of projects by
County Governments:

(g) establish a framework for
collaboration between the
National Government and
County Governments in the
implementation of projects in
line with the Constitution, the
recommendations of the
Commission on Revenue
Allocation and these
Guidelines;

(h) review the consolidated
quarteriy reports prepared by
the officer administering the
Fund on the implementation of
the projects and make
recommendations to the
Cabinet Secretary on
performance improvement;

(i) review the annual estimates of
expenditure of the Fund for
approva.l by the Cabinet
Secretary:

[) undertake project public
participation in line with Article
2O I of the Constitution;

(k) develop a policy for making
conditional grants to counties
in which margina.lized
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communities exist per article
2Oa(3)(b); and

(l) carry out such other functions
that may be necessary for the
achievement of the objects and
purposes of this Act or that may
be conferred by any other law.

7 Claurc lO:
Ileclrloar of
thc Cabbet
Scctctary

Ttre currerrt
provisions are not in
alignment with
articles 20a(3)(a),
And 204 (4)

Delete this pror"ision and amend as
follows:

10. The cabinet secretary shall adopt
the board's recommendations. develop
a budget, and present it to the
Commission on Revenue Allocation for
approval, with or without
modification, in accordance with
article 204(4), prior to the inclusion of
the budget, in an appropriation bill. for
submission of the estimates for
expenditure to the National Assembly,
in accordance with article 22 I ( I ).

Ttris will ensure leqal compliance
and reinforce the authority of the
actions takear.

8 Cleurc 13121:
OEccr
ad-rlnfutcrbgi
tho frrad

Itre quelifications as
provided in the bill
are limiting for the
position of Chief
Executive Officer

Amend to read as follows;

(2) A person is qualified for
appointment as a Chief
Executive Officer if the person -
a) Holds a degree and Master's from

a university recognized in Kenya.
b) Has at least ten years knowledge

experience in financialand

Ttris is in line udth the Mwongozo
guidelines and is best practices
observed in public entity bodies.
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management, business
administration, economics or law.
A member in good staading of a
relevant profc.rional body.
Meet the requirements of Chapter
six of the Constitution.
Has served in a position of senior
management for a period of at
Ieast five years,
Meets the requirements of the fit
and proper test.

0

c)

d)

e)

9
Clause 17:
Ertabllrhment
ofCounty
Tcchalcal
Commlttccc

The bill limits
representation from
a professional body.

Each County Commissioner of an
eligible county shall establish and
convene a county technical committee
comprising of-

a) chairperson who shall be the
County Commissisnel'

b) the relevant county executive
committee member for Finance;

c) Constituerrcy Development Fund
Managers;

d) a representative of the relevant
County Assembly;

e) a public oflicer repreeenting the
implementing sector with
prioritized projects;

f) a member from the professional
body regulating Accountants;

g) representative of the relevant
County Assembly.

This will enhance fnancial
oversight and promote adherence
to high standards of governance
and accountability.
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10. Claurc 18:
Functlone of
the County
Tcchalcd
Commlttce

The bill describes
and lists the
functions of the
subcounty technical
committee and limits
the functions of the
technical county
committee.

Define the responsibilities and
procedures for approving projects to
be financed from the Fund.

'Itre lack of clarity on the functions
may lead to conllicts in how
responsibilities are managed
across different levels of the
committee structure.

ll. Cl,eugc
28lrl(el;
Rcport by
Coulty
Erccutlvc
Mombcr

\4ro error on word
Advisory

(a) Prepare and submit to
Advisory Board

Amend to read; Ttris provides
provision.

clarity to the

12. Cl,aurc 29:
Wtthdrawab
from thc fond

Ttre current
provision is not
aligned with article
2o4(sl

Amend to read as follows;

29. Where a withdrawal from the Fund
is authorized under an Act of
Parliament that approves the
appropriation of money, the officer
administering the Fund shall make a
requisition for the withdrawal and
submit it to t}re Controller of Budget
for authorization, in accordance with
Article 20a(9) of the Constitution.

This will ensure legal compliance
and reinforce the authorit5r of the
actions teken.
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5. ICPAK Rccomuen&tlons

1) ICPAK recommends that it be granted representation on both the advisory board and technical committees.

2) Capacity building and training for the members of the advisory board and technical committees.

3) Continuous review to ensure that the provisions remain in alignment with the principles of the Public Finance
Management and practices.

4) Public engagement and transparency regarding the operations and impact of the Equalisation Fund.
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Dear W. fr'[tvolt''

COMMENTS J ON TIIE EQUALISATION FUND (ADMIMSTRATIO N) BIII,
(SENATE BI. tL NO. 14 Of zo"g)

Refercnce is made to your letter Ref NA/DDC/F&Np/zoz4/o7 reqr:esiing the submission of
memoranda on th" p\uaiisation Fund (Administration) Bill.

Section 8 (b) of the trJ". tional Gender and Equality Cornmission Act, No. r5 of :ot r mandates
tlre Commission to;'p,onitor, factlitate and adutse on the tntegratton of the principles of
equality and freedom fi'om. discrimination in all national and county pohcie.., law.. and.
admintstratiue regulaio,ts in all public and piuote inshtuhbrrs;

In line urth its mandate, g, e Comrrtission presents a memoranda analyzing the proposed Bill
and making proposals wher€ r necessaly.

Yours

cLll.a;{
Ilox 4

1
,-]e,-.:,:9." S:., r.,.t,.i_i,-./ g.., 1:' 1\11 .,

PC

,c orrhlCE
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1.

MEMORANDA: THE EQUALTSAfiON FUND (ADMrNsrRATroN)BrLL No 14 oF 2o2g

Establishment of Equalisadon
Fund Advlsory Board.

6. (I) Ttere is established a Board to
be known as the Equalisation Fund
Advisory Board whidr shall consist
of-
(a) the Chairperson who shall be
appointed by the Cabinet Secretary;
(b) tfie Principal Secretary
responsible for matters relating to
finance;
(c) the Principal Secretary
l esporiille for matters relating to
devolution oi a representati\€
designated in writing;

(d) one person from a pastoralist
communilz nominated by the
National Assembly;

(e) one person nominated by the
Senate;

(0 two persons nominated by the
Council of Governors drawn from
areas identifi ed as marginalizedbythe
Commission on Revenue Allocation;
(g) the Chairperson of the
Commission on Revenue

a. Propose to delete Clause
6(rxd)& (e) and substituting
it with the following-;

"one woman and one youth"
nominated by mstoralists

Organisations from the
marginalized areas and
atyJrintcd by the Cabinet
SecretarJ

Clause 6(r) (h) to insert the
following phrase after the
phrase disabilities-;

Nomination by the National
Assembly as proposed in (d) aprpears
to be based oD brilancing
appointments between the Senate
and National Assembly. However,
while the nominee by the senate may
be argued to be based on thl
centrality of the Senate in
Equalisation fund, neither
legislatives houses should be
nominating representatives to the
Board. These nominatiorx by Senate
and Natiqxa! ;,rlssnmbly interferes
with the principle of se-p:nration of
powers and may ultimat:),
contribute to powers imbalances into
the functioning of the Board-
The National Assembly and Senate
should be left to play their oversiglt
roles.

b

s/No CI.AUSE PROPOSEDAMENDMENTS JUSTIFICAfiON



designated in writing;

(h) one Irrson representing
persons with disabilities appointed by
the Cabinet Secretary;

'nominated by the Umbrella group
oT persons with disabilities in the
marginalized areas and"

The Composition of the board does
not factor direct representation of
women and youth issues hence the
poposed amendment will address
this gap.

The nominee to be nominated by
fellow PWD's.

The Bill to be clear on who this
nominee is based on the value thry
will add to the Board.

Proposal
The Bill to provide for the criterion
of the nomination of the
Person.

2 Vacation of office.

8. A member of the Board
apointed under section 60Xd), (e)
and (fl may-

(a) resiga from office by notice in
writing to the Cabinet Secretary;
(b) be removed from office by the
Cabinet Secretary if the member-
(i) has been absent from three
consecutive meetings of the Board
without permission from the Board;
(ii) is adjudged bankrupt or enters
into a composition or sdreme of
arrangement with his creditors;
(iii)is convicted ofan offense involving
dishonesty or fraud;
(iv)is convicted of a criminal offence
and sentenced to imprisonment for a
term exceeding six months;
(v) is incapacitated by prolonged
physical or mental illness; or
(vi)is otherwise unfit or unable to

e the functions of the offrce.disdr

Propose to amend by deleting
8(bXv) without replacement

e provision is prejudicial
discriminatory to persons
various forms of disabilities.

Such a member is to be accorded
reasonable accommdation to enable
them perform on the same level as
the other members

Th and
with



Secrctary

ro. (r) The Cabinet Secretary shall
take into a@ount the
recommendations of the Board
(z) Where Cabinet Secretary deviates
from the recommen&tions of tJre
Advisory Board, the Cabinet Secretary
shall give reasons for the deviation in
writing.

Concern bJr the cornrnisqioa

Tte Commission is conccrncd on
what recourse the Advisory Board
has if it is persuaded that the
recommendations that it has givm
are in the best interest of the
beneficiaries and the Cabinet
Secretary deviates from it.
Can it apeal and to whi&
Authority?

An alternative proposal is for the
Iaw to povide in a new sub.claus
(g) the grounds on whidr the
Cabina Secretary can deviate from
sudr recommendations and whidr
would include-;

These are just examfles
a) The rccommendation is not
comdiant with the Constitution
and other existing laws
b)Mayte the recommendations are
discriminatory
c)Maybe insufficiency of availablc
funds.

4. OtEccr e,t rni rlrtcr{ng thc Fund

r3. 0) The Chief E:recutive 0fficer of
the Board shall be the administrror
to the Fund and shall be competitirrcIy
recruited by the Board.

(z) A person is qualified for
afointment as a Chief B<ecutiw
Officer if the person -

Amend by inserting a new Sub-
clause r3(4) on rracation of officc by
the Chief Exeotive officer as
follows-;
Vacetion of officc by Chid
ExecutiveOfficcr

The Ctief B<ecutive Officer of the
Fund shall cease to hold office if-

e proposed Bill has not povidedTh
for this dause



from a universityrecognized in Kenya;
O) has at least ten years'
experience at senior management
level in financial management,
business administration, economics
or law; and
(c) meets the requirements of
ChaSer Six of the Constitution.
(S) The Chief Executive Ofhcer
shall serve for a term of three years
and shall be eligible for re-
appointment for a further and final
term of three years.

in writing to the appointing
duthority;
(b) he is removed from otEce by the
appointing authority upon
being-
(i) adjudgedbankrug orenters into
a composition sdreme
or arrangement with his creditors;
(ii) convicted of an offense
involving dishonesty or fraud;
(iii) convicted of a criminal offence
and sentenced to irnprisonment for
a term exceeding six months;
(iv) otherwise unabie or unfit to
disdrarge his duties; or
c he dies.

5 Establishment of
technical committees.

r7. The Board shall, in every eligible
county, establish and convene a
county technical committee
comprising of-
(a) the County Commissioner and
the Governor who shall be co-
chairpersons;
O) the relevant county executirr
committee member for Finance;
(c) Constituency Development
Fund Managers;
(d) a representative ofthe relerant
County Assembly; and

county
The Commission notes that the
Committeedoes not comprise Non-
State Actors

the Commission therefore
proposes for the expalsion of the
Tedrnical Committee to include
non- state actors in the same order
as proposed in the Advisory Board
in Seria] No r above i.e

a. A woman representative
b. A person with disabilities
c. A youth representative
d. A pastoralist or ethnic minorities
The appointments to comply with
the principle ofgender quality

The Beneficiaries ofthe projects need
to be represented and included in the
technical Committees for as long as
they meet the qualifications.



respective county government with
technical expertise in areas that the
prioritized proj ects fall.

a;nendment ofthesub-clause (e) by
substituting the same as follows-:

"Officers with technical expertise
from departments in the areas thd
the prioritized projects fall"

very specific because the projects are
diverse and a single project ofEcer
cannot have technical expertise in all
theprojects. There is therefore a need
for more appopriate technical
officers to be nom
clear and tr

inated through a
nt criterion

6.

The proposed Bill is also not clear
on the working relationship
between the Advisory Board, The
Secretariat, and the County
Tedrnical Committees. Does the
County Committee submit its
reports to the Board or to the
Secretariat?

CountyFunctions of the
Techilcal Committee

r8. The County Technical Committee
shall be responsible for app.oving all
projects to be financed from the Fund.

The Commission notes that the
provision on the functions of this
committee is not comprehensirr
enough.

The provision puts the committee
in a flace of a mere rubber stampr
without any reservations,

Can the Committee reject the
recommendations or report from
the Sub-County Tedrnical
Committees?

eprovision needs to be clearon the
reporting hierarchies
Th

New proposal by the
Commission on funding of the
County technical Committees
expenses

The Commission proposes that
Clause rB of the Bill be amended to
provide for Expenses of the
Technical Committees

ause r8 provides as follows-;
18. The County Technical Committee
shall be responsible for approving all
projects tobe financed from the Fund
but the Bill does not provide for the

cl

of the meetin
7 Subcounty technical county

technical committee
a. The Commission proposes the
inclusion ofnon-state actors in the
same order as in serial r and z
above i.e. to include sons with

For compliance with the principle of
inclusion



county, establish a su b-committeg
comprising of-

(a)the deputy county commissioner
and the sub-countyadministratorraho
shall be co-chairpersons;

(b)not more than two prblic officers
designated by the county exeortire
committee member with technical
expertise in the areas ofthe pnioritiad
projects;
(c) not more than two public
ofEcers appointed by the Cabinet
Secretary with technical expertise in
the areas of the prioritized projects;

(d) the chairpersons of the projed
Identification and Implementation
Committees within the sub-county
and
(e) the secretary of the
Constituen Devel ent Fund.

women, and youth in the sub-
cbunty technical team as per the set
down qualifications.

The principle of gender equality to
be observed in the rrominationi

b. The nomination criteria in clause
rg(b) and(c) needtobe specific that
the officers should be serving at the
sub County level

The Clause is not clear on the criteria
of nomination. The proposal by the
commission provides specifi c criteria

c. The Commission proposes that
the clause needs to be amended to
provide for the funding of the
functions of the Sub-County
Technical Committee

The Committee will need funds for
implementation of its activities and
this is not provided for in clause r9

8 Project Identification
and Implementation Committee.

zz. The functions of the project
Identification and Implementation
Committee shall be to-
(a) undertakeprblicparticipation
in beneficiary counties;
(b) identift and prioritize project
in beneficiary areas in line with
guidelines issued bythe adm inist rator

Functions of

ofthe Fund

pose to amend zz(a) by
inserting the phrase "civic
Education and " before the phrase
"pnblic"

Propose to amend by inserting a
new subclause (e ) as follows-;

(e ) involve the locals in the
implementation of the projects to
the geatest extent in terms of
employment and sufly of services

Pro

and ods

aims at ensuring that
apart from benefiting from the
pojects :rs a mmmunity, the
individuals or group ofthe Iocals get
the first opportunity to better their
livelihoods through the economic
empowerment.

The proposal



funding proposals to sub-county
technical committee; and
(d) povide oversight on pojea
lm ementation

Gencral Commcnts

The Bill seeks to elevate povisions of the PWilC FINANCE MANAGEMENT (EIUALZ,ATION FIIND
ADMIMSTRATION RFCWnnOt'tS, zozt into a law. However, but in so doing, the Bill falls short of giving a
comprehensive legal frameworkthat should inform opcrationr of the fundr. If fssed, the legal framework of-the Bill
and the regulatory framovork will be similar save for the aspect of administrator ofthe fund ihich the sill vests in the
Chief E:<ecutive officer of ttre Board. ltere is legal guide on the checks and balances on the relationship/intersedions
and functions ofan d between th e Advi sory Board, the countytechnical Commitbes, the su b -countytech nical committee,
project identification & imflementation committee and the Chief Brecutive C-ommittee Members.
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REPUBTIC OF KENYA
THE NATIONAT TREASURY

suBMlsstoNs oN THE EQUALIZATTON FUND (ADMtNtsTRATtON ) BtrL,2O2
(SENATE BtrLs No. l4 oF 2023

l. Boc kground

l' Arlicle 204 of ihe conslilurion esiobrishes the Equorizotion Fund (Fund) ro
provide bosic services including woter, roods, heolth focililies ond erecrricily
to the morginorized oreos ro rhe extent necessory to bring the quor y of
those services 1o rhe rever generoly enroyed by the resr of rhe notion, so for
os possible. Article 204 (3) of the constitution requires the Nolionol
Governmenl to decide on o poricy for the impremenloiion of rhe Fund
either directly or indkeciry through condirionor or unconditionor gronrs lc
morginolized counties.

2' Section l8 of the pubric Finonce Monogemenr Act,2or2 mondores rhe
Nolionol Treosury, through rhe cobiner secrerory ro odminisler the Fund in
occordonce with Article 204 of the Consliiulion.

3. The Notionol Treosury rherefore, prepored the Equorizotion Fund Guiderines
vide Gozetle Notice No. rzl l of l3rh Morch,20r5 for rhe odministrorion of
the Fund. The Guiderines were prepqred in srricr odherence to rhe Stotutory
lnstrumenls Act. 20r3 ond were opproved by porrioment in December,
20t5.

4. The Firsl Morginolizorion poricy (Firsl policy) determined by rhe commission
on Revenue Allocolion (cRA) in rine wirh Arricre 2r6(4) of the constiturion,
idenlified fourteen Counlies lo benefil from ihe Fund nomely: Turkono;
Mondero; WoJlr; Morsoblt; Somburu; West pokol; Tono River; Norok; Kwole;
Gorlsso; Klllfl; Tollo Tovelo; lslolo ond [omu.

5. consequently, the Equorisotion Fund Advisory Boord, estobrished under the
Guidelines, opplied the Equolisotion Fund direclly using Notionol
Governmenl siructures to finonce ond implement projecls identilied in the
I 4 morginolized counties.

6. However, during rhe imprementotion of the First poricy, the councir of
Governors petilioned the High court vide perilion No. 272 ot 2or6 seeking
1o nullify the Guiderines ond the court gronred the foflowing proyers os
soughi by lhe Pelitioner: -

o) A declorotion thot Equotizotion Fund being for the benefh of
Morginolized Counties con only be disbursed by the Nolionol
Government thro ugh rhe respe ctive and offected County Governmenrs
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ond in occordonce wilh recommendolions mode by lhe Comrnission

on Revenue Allocolion os opproved bY Porlioment '

b) A declorolion thot ihe Guidelines on odrninistro'ion of Equolizolion Fund

published on l3th Morch' 2O 

'S 
in ff'" Kenyo Gozetle Vot CXVII No' 26 os

GozetteNotice No. tztizie-occoraingly unconstiiu lionol, null ond void

for violoting Articles I lal'-zttl' 6'-lO'174'2.01'2.04 ond 216 ot the

Constilulion ond section 
'ti'oia'ie of the Public Finonce Monogemeni

Acl.

c) An
od

order of certiorori to remove ond quosh

ministrotion of Equolizolion fund published on
lhe guidelines on

l3th Morch 2015 in

7

Gozette Nofice No' l7l I'

d) The 2na Respondenl sholl within six (6) monihs of lhe dole of the
-' 'iu,Jgi"nt'ond 

in consuliotion wilh o'l relevonl sfokeholders' ptepore on

oppropriole poticy ona plr iiotu'to'ry in'tru^ent on lhe odminislrolion of

the Eqvolizotion Fund tnoiis compliont wilh the recommendotion mode

by lhe Commission on Revenue Allocofion os opproved by Porliomenl'

ond the objeciives ot hJ'iqiai'otion Fund ond devolulion os sel out in

ihe Consfitution ond enuncioled in the judgmenf'

ln ils ruling, the Court gove' omong others' the following reosons for gronling

lhe obove proyers: tnot tnJiquo"nsotion Fund Advisory Boord hod ignored

recommendolion ol CRA on: -

i) Composition on lhe odvisory boord;

ii)

iii)

Foilure lo moke provisions for represenlotion ol counlies;

Appropriolion ol
counlies;

f unds os conditionol gronts io morginolized

Funds to be spenl when County Governmenls ore in ploce; ond

MonogementoftheFundtobesupporledbyonlnter.governmenlol
relotions deportment.

iv)

v)

8 Consequently, ond in odherence 1o lhe direciive of ihe Court' the Notionol

;;; 
"onilitrt.d 

ond lnler-Agency Toskforce comprised of ofiicers from

ihe Notionol Treosury, tne offii of the Altorney Generol, ihe Notionol

Assembly, the Senote, Porliomeniory Budgel Office' Office of the Conlroller

of Budget, the Commission on nt"nut Allocotion ond the Council of

Governors to initiote o droft policy ond/or Stolutory lnslrumenl on

odministrotion ol the Equolisotion Fund'

ln line with direclives of the Court' lhe toskforce' in consullotion with the

slokeholders developed the Public Finonce Monogement (Equolholion

Fund Adminislrotion) Reguiotions' 2021 which wos lhen published ihrough

Kenyo Gozelte supptement No' 69' Legol Notice No' 54 of 29rh April' 2021

ond opproved by Porlioment poving woy for the operotionolizolion of lhe

9

Fund.
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ll. Currenl Stotus

10. With the possoge of the EF Adminislroiion Regulotions 2021;

o) The Notionor Treosury ond Economic pronning consriruted rhe
Equolisolion Fund Advisory Boord (EFAB) ond secrelorioi io provide
effective monogemenl ond odminislrolion of ihe Fund.

b) Through ihe Equolisolion Fund Appropriotion Act, 20lg covering Fys
20l4ll 5,201 5/ I 6 ond Z)t 6lt7 , the Fund initioted f ull implementoiion ond
focilitoled completion of 360 projects under rhe First Morginolizolion
Policy. As ot 3OrrrJune, 2024, lhe implemenling MDAS reporled projecl
implementotion wos ot the following stoge:

I. 253 projecls ore 90-]00% complele ond reody for hondover
ll. 30 projects belween 7S% ondgg%
ili. 23 projecis beiween S0% ond 7 4%
lv. 53 proiects below S0%

c) lhe Commission on Revenue Allocolion hos developed lhe Second
Morginolizolion Policy which wos opproved ond published in 201g. The
unit of considerotion chonged from county io sub locotion
consequently clossifying 1,424 oreos os morginolised spreod in 366
words, I I I constituencies ond 34 couniies: Bqrlngo, Bomel Bungomo,
Buslo, Elgeyo Morokwel, Gorlsso, Homo-Boy, tslolo, Kojlodo, Kerlcho,
Killfl, Kisumu, Kltul, Kwole, Lolklpio, Lomu, Mochokos, Mondero, Morsoblt,
Meru, Mlgorl, Murong'o, Nokuru, Nondl, Norok, Somburu, Sloyo, Tono
Rlver, Tolto Toveto, Thoroko-Nilhl, Trons Nzoio, Turkono, WoJlr ond Wesl
Pokol.

d) The County Technicol Commitlee crnd oll olher commiltees os slipuloted
in lhe Regulolions hove been esioblished in the 34 beneticiory counlies.

e) The County Technicol Commiltees from 3l Couniies: Borlngo, Bungomo,
Buslo, Elgeyo Morokwel, Homo-Boy, lslolo, Kojlodo, Kilifl, Klsumu, Kltul,
Kwole, Lolklpio, Lomu, Mochokos, Mondero, Morsobil, Meru, Mlgorl,
Murong'o, Nokuru, Nondl, Norok, Somburu, Sloyo, Tono Rlver, Tollo
Toveto, Thoroko-Nllhl, Trons Nzolo, Turkono, WoJir ond Wesl pokot
submilted lheir projecl proposols to the Equolisotion Fund Advisory
Boord for opprovol. The projecls were considered ond Boord resolulion
communicoted to the counlies lo commence project implemenlotion.

f) As ot 30lh June, 2024,1,247 projecls hove commenced implemenlolion
ond ore ol differenl stoges of implemenloiion.

lll. The Equollzollon Fund (Admtnlstroilon) Bi[,2023 (SENATE BtLtS NO. t4 Ot
2023)

ll.ln Moy. 2023, the Notionol Treosury ond Economic plonning received o
requesl from lhe Clerk of lhe Senoie lo oliend o meeling of ihe Commiltee
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on Finonce ond Budget ond subinit representotions on the Equolizolion

Fund (Administrotion) Bill 2023 (hereinofter EF Bill 2023)'

12. The PUrPose of lhe Bill is to:

o) Provide o fromework for odministroiion ond monogemenl of the

Equolizo'lion Fund in occordonce wiih orticle 204 of lhe Conslilution;

b) Provide tor comptetiJl ot ongoine proiects under lhe Fkst ond Second

Policies;
c) Provide o fromework for the identificotion' selection ond

implemenlotion of projecls for purposes of the Fund;

d) Suspend tl.re oppticotlon oi o'titt" zol (7) of ihe Conslitution ond exlend

lhe Pendency of the Fund; ond

e) Provide for lhe procedures in relotion to winding up of lhe Fund'

13. The nolionol Treosury reviewed the EF Bill 2023 ond commenled os follows:

o) The EF Bill, 2023 hos been overloken by events iince there is okeody on

odminislrotive ond monogemenl fromework in ploce r for the

odminislrotion of the Fund Gcilon l8 of the PFM Acl' 2012 mondoles

the Nolionol Treosury io oamlnlster the Fund' As o result' porlioment

possed the Public Finonce Monogemenl (Equolizolion FY'nd

Administrotion) n.g'lotion'' 2021 which estoblishes the odminislrolive

ond monogement fromewort< in lhe odminislrolion of the Fund' The

Regutotions were possed ofter engogemenl ond porticipoiion of vorious

stokeholders including lhe Council of Governors' Commission on

Revenue Allocotion, Iontroller of Budgel' lhe Atlorney Generol' lhe

Nolionol Assembty, ihe senote, porliomenlory Budget office ond the

members of lhe public' Furlher' Seciion 6 of the PFM Act' 2012 provides

thot PFM Acl prevoils over ony legislolion on moller' inter olio

estoblishment ond monogement of public funds'

b) The EF Bill,2023 does nol provide ony remedyil.tries lo cure in the currenl

odministrotive ond governonce slructure of lhe monogement of the

Fund. ll hos oooplld lhe cunent skucture sove for moving of ihe

odministrotion of the Fund from lhe PFM Act lo the EF Bill'

c) We note thot the EF Bill, 2023 seeks lo extend the Fund for o further non-

renewoble term of ten yeors from the lime the Fund would hove lopsed'

Article 204 (6) of the Constitution provides lhot lhe Fund would lopse

twenly yeors from the Effeclive Dote The Constitulion defines effeclive

dote to meon lhe dote the Conslitution come into force The

Constiiution wos promulgoied on 27rn August' 2010' Therefore' the Fund

would lopse on 26rn Auiust, 2030' Though Porlioment is mondoted lo

extend the life of lhe Fund for o further fixed period of yeors, it would be

proper forlhe some to be done through o stond-olone Billwiihin o period

of twenly{our (24) monlhs lo lhe lopse of lhe period specified under

Arlicle 204 (6) of the Constitution'
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14. ln conclusion, lhe curreni odminislroiion ond monogemenl fromework of
ihe odministrotion of lhe Fund is sufficienl ond iherefore lhers h no need for
the EF Bill, 2023. The Fund hos less lhon Z yeors to lopse ond ony oct of
deroilment in lhe odminisrrorion of the Fund onry seeks lo offecr the
ochlevemenl of lts intended purposes. Furlhermore, the Fund is well
estoblished under the pFM Acl which prevoils in the esloblishmeni ond
monogemenl of public Funds. Any proposol to ensure belter odministrolion
ond nronogemeni of rhe Fund con onry be foctored under the cunenr
legol, governonce ond odministrotive fromework.

15. However, in lhe event thot Porliomenl considers enocrmeni of the BiI, the
Nolionol Treosury recommends vorious omendments ond oddirions os per
lhe onnex otloched.

Dr. Ch , cBs
c
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ANND( I

Equollsolion Fund (Adminisholion) Bill, 2023 proposed Amendmenls

Seclion necommendollon Jusfficollon
Porl I - Preliminories

oord- meons Equolisolion Fund Advisory
Boord
B "Boord" meons the Equolisolion Fund

Boord estoblished under Secllon 6.

We recommend esloblishment ol on
incorporoted fund Boord os opposed on
Advisory Boord thol is unincorporoted
fund Boord

2. Seclion 2 lnterpretolion we recommend o new objeclive under
Secffon 2 to provide definit'on of
"lrnplementhg Agency"
"lmplemenllng ogency" meons the eilher
Nolionol or County govemment entity
implementing projecls on beholf of the
Fund

3. on 3 Purpose of lhe Act.sub seclion
(b) provide for completion of ongoing
proiech under lhe Firsl ond Second
Policies

Secii n 3 (bl on the Purpose of the Bi[,
should be omended to provide os follows;

provide for complelion of ongoing projecls
under the First, Second Policies ond
subsequent Policies.

Secllo fte CRA is mondoted fo develop ond
publish morginolizolion policies. So for, the
CRA hos devebped 2 policies ond
reviews ond develops policies ofter three
yeors. Therefore, the Eill should provide for
completion of projects in subsequenl
policies. Ihe Policies should be defined
under Seclion l.

4. purpose of this Act is to -Seclion 3 the We recommend o new objeclive under
Secllon 3 to provide for direct ond indirect
implementolion of lhe Fund

Article 204[3) of the Corutilution provides
thot lhe noiionol government moy use lhe
Equolisotion Fund eilher direclly. or
indircctty lhrough conditionol gronls to
counties in which morginolised
communities exisl-

Ihe Bifl should therefore provide lo( dfuecl
irnplementotion for Nolionol govemmenl
functions or for ecls which would be

1
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ANNEX I

inlerest group oppointed by the
Cobinet Secretory

) the Chbf beculive Ofticer who shol be
Secretory of lhe Boord

8. Seclion 8 Appoinled under Section
6(t )(dl, te) ond (0 shol hotd office for o
non-renewoble term of six yeors

Seclion 8 Appointed under Section 6(l ) (o)
ond (d) sholl hold office for o term of three
yeors renewoble once.

lf lhe fund is incorporoted therefore lhe
common proclice for good govemonce
in lhe public sector'rs lhree yeors
renewoble once

9 Secfion l0 (l) The odvisory Boord sholl-
(o) odvise ond moke recommendolions
to the Cobinet Secretory on the
distribulion of resources for the provbion of
the bosic services lo lhe morginolized
oreos under lhe Article 204 of the
Constitution in line with lhe
recommendotions of lhe Commission on
Revenue Allocotion

Delele Arllcle 216(4) provides thot lhe CRA sholl
determine, publish ond regulorly review o
policy in which it sels out the crilerio by
which lo idenlify the morginolised oreos
for purposes of Arlicle 201(21
Article 204(4) Ihe CRA sholl be corsulted
ond ils recommendolions considered
before Porlioment posses ony Bill
opproprioling money out of the
Equolisotion Fund.

ln view of the provisions obove lhe role of
providing recommendotions on lhe
distribution of resources for prov'sion of
bosic services to lhe morginolised oreos is

mondoted to lhe CRA
t0 on I0 (l) Ihe odvisory Boo.d shott-

(c) moke recommendotions on the
priority oreos requiring finoncing ond
implemenlolion in occordonce with the
workplons considered under Secfion (b)
ond in line with the recommendotions of
the CRA

Secfi Delele Ihe CRA in Articb 2f,4 4!,ond 216(4) is

mondoted to identify the morginolized
oreos ond provide recommendolions on
dishibulion of resources

ll The odv'sory Boord sholl-

Governmenls to determine th

(e) monitor ond evoluole lhe projecls
implemenled by lhe County

tin

Secfion l0 (l )

er rm

Seclion I0 (l) Ihe Eoord sholl- (e) monitor
ond evoluole the projecls implemented by
the Nolionol ond Counly Govemments lo
determine lheir im ct in oddressin lhe

Ihe Bill should provide for both direcl ond
indirect implementotion oF lhe EF proiects

3
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ANNEX I

low or
odministrolion; ond

business public finonce, finonciol monogement,
odminislrofion, busines odminislrotion
(Pressibed in Humon Resource
Inskuments); ond
(c) meeh the requi,.ements of Chopter Six
ol lhe Constilution

14- ecfion 14 (3) The Chief Execulive Officer
sholl serve for o lerm of lhree yeors ond
sholl be elgible for reoppointment for o
furlher ond finol term of lhree yeors.

s Seclion 14 (3) Ihe Chief Execulive Officer
shollserve for o lerm of five yeors ond sho!
be el(7ible for re.oppointment for o
furlherond finol lerm of live yeo6.

the Chief Execulive Officer sholl serve for
o term of five yeo6 ond sholl be eligible
for reoppointmenl for o further ond finol
lerm of five yeors. This is considedng the
technicolity of the tund odminislrotion
ond to ensure consistency, good

overnonce ond sto for the Fundl5 15. (l) Ihere shotl be o secretoriot
consriling of -o) lhe officer odmhistering the tund;

ond
b) such other public officers os the

Cobinel Secrelory sholl, in consultolion
with lhe Advrlsory Boord. designote for
the proper performonce of the
funclions of the secretoriot under lhis
Acl.

15. (l) There sho! be o secretoriol
con$sting of -o) odminislrotor of the fund; ond
b) srch other public otfices os the

Fund sholl, in consullotion wilh the Boord,
designote for the proper performonce ot
lhe funclions of lhe secreloriot under lhis
Act.

the Boord should be incorporoted with
lhe mondote to oppoint ond conslitute
lhe secretoriot through the fund \r/hile
complying with the opplicoble publ,c
employment ond Humon resource lows in
Kenyo.

PART IV COUMY TECHNICAT COMMTTIEES

16. Proposed Amendment R

committees
educe the number of committees to two commitlee ol the county level with representoiion from lhe three

17. Secfion 19. The County Commissioner of
on eligible county sholl estoblish o sub-
county lechnicol commiflee comprising
of-
(o) the sub-county Commissioner who
sholl be the ChoirpeEon

Seclion 19 lhe County Comm'ssioner of on
eligible county sholl eslobllsh o sub-county
lechnicol commitlee comprising of-
(o) lhe Deputy County Commissioner who
sholl be the Choirperson

To ensure efricient ond effective
implementotion of the Fund the two
commiftees: County Technicol
Commillee ond lhe Sub-County technicot
Committee should be responsible for
projecl identificotion ond oversight
pro.iect implementotion ol the county
level-
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2a (2) upon lgc€bt ond opprovd ot the
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OCOB COMMENTS ON THE EOUALISATION FT]ND (ADMINISTRATIO IY) BILL.2023

Section of the
Bilt Specific Clause Proposed Amendment Justification

Part III
Establishment

of Equalization
Fund Advisory
Board

6(1Xd)
(d)-one person

nominated from a

pastoralist

community

nominated by the

National assembly

. Delete

/ It's discriminatory, contrary to Article 27

of the constitution of Kenya.

(1) Every person is equal before the law
and has the right to equal protection
and equal benefit of the law. (2)

Equality includes the full and equal
enjoyment of all rights and

fundamental freedoms.
(2) Section(g)is enough to take care of(d)

Part III -
Vacation
office

of 8-iii & iv

iii) is convicted of a criminal
offense and or an offense

involving dishonesty or fraud and

sentenced to imprisonment for a

term not exceeding six months.

. Include (d)Bankruptcy and (e)

does not meet the requirements of
Chapter 6 of the Constitution).

/ Providing a precise mechanism for
appointing the Board whilst ensuring
transp arency and accountability.

1
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OCOB COMMENTS ON THE EOUALISATION FUND (ADMINISTRATIOIO BILL, 2023

Section of the

Biu Specific Clause Proposed Amendment Justification
12(4)

Sub-section (3)

shall come into
force and be

applicable with
respect to the

financial year in
which this Act
comes into force

and shall not apply
with respect to

preceding financial
years

To delete in its entirety

/ There shouldn't be an exemption for the

3% capping on the administrative

expenses. Even in the absence of the

Equalization Fund Act, the Public Finance

Management Act (PFMA) applies.

l3(2Xb) A person is

qualified for
appointment as a

Chief Executive

Officer if the person

has at least ten

years' experience

....in financial

To add.... or any related field
This will expand the eligibility for
appointment in other related academic
disciplines.

2



OCOB COMMENTS ON THE EOUALISATION FUND (ADMIN ISTRATION) BILL.2023

Section of the
BiI Specific Clause Proposed Amendment Justification

management,

business

administration,

economics or law.

l3(a)(a)
The Officer
administering the

Fund shall open a

separate account at

the Central Bank of
Kenya...

To provide for the role of the

National Treasury in opening the

bank account by including, "The

Officer administering the Fund
shall, in consultation with the

National Treasury, open a separate

bank account at the CBK..."

Under Section 18(2) of the Public Finance

Management Act (PFMA), the National
Treasury is responsible for ensuring that the

Equalization Fund account is at the Central

Bank ofKenya.

The proposed amendment, therefore, aligns
Clause 13(4)(a) of the Bill with Section 18(2)
of the PFMA, which provides that "the
National Treasury shall keep the
Equalization Fund in a separate account
maintained at the Central Bank of Kenya."

To delete "in a manner prescribed
by the National Treasury from time

to time" and replace with " in

accordance with this Act. "

The Equalization Fund is an independent

Fund not under the National Treasury's

control. The court affirmed this in the case of
Council of Governors v Attorney General &
Others Petition 27 I of 2016 when it annulled

13(4Xb)

The Officer
administering the

Fund shall open and

maintain the bank

3



OCOB COMMENTS ON THE EOUALISATION FT]ND (ADMINISTRATION BILL. 2023

account in (a) in the

manner prescribed

by the National

Treasury from time

to time.

Section of the

Bilt Specific Clause Proposed Amendment Justification
the 2015 guidelines on the administration of
the Equalization Fund. In particular, the

Court noted in paragraph 136 of the
judgment that "The role of the National
governrnent under Article 204 of the

Constitution as read together with section I 8

of the PFMA is limited to the operational

aspects of establishment and maintenance of
an account for the EqualizationFund...These
provisions do not give the national
government any powers in relation to the

decisions and manner of expenditure of the

monies in that account. "

Consequently, providing that the officer
administering the Fund shall maintain the

bank account in a manner prescribed by the

National Treasury goes against the spirit of
the Constitution as reinforced by the said

court decision.

4



OCOB COMMENTS ON THE EOUALISATION FTJND (ADMINISTRATION) B[LL,2023

Section of the
Biil Specific CIause Proposed Amendment Justification

Part IV
Commission

23(1Xa)

The County
Executive

Committee Member

shall consolidate all
projects...and

submit to the

Secretary of the

Board...with a copy
to the Commission

/ To provide under Clause

15(l) (a) that the Officer
administering the Fund shall
be the secretary to the Board.

/ To define under Clause 2 that
the "Commission" means the

Commission on Revenue

Allocation.

/ To provide clarity on who the
Secretary to the Board is.

/ To provide clarity on what
Commission is referred to

26(2)(d)

(2) Upon receipt of
the work plan, the

Board shall- (d)

make its

recommendations to

the Cabinet

Secretary

To delete sub-section 2(d) rn

its entirety

In line with Petition 271 of 2016
quoted earlier, it is the Advisory Board
and not the Cabinet Secretary that
should rnake the decisions regarding
the projects to be undertaken by the
Equalization Fund.

5



OCOB COMMENTS ON THE EOUALISATION FUND (ADMINISTRATIO NI BtLL.2023

Section of the
BiI Specific Clause Proposed Amendment Justification

28(1)(a)

The County

Executive

Committee member

shall prepare and

submit to the

Advisor Board...

Add "y" to complete the

word Advisory.
To correct a typing oversight.

28 &29

Choose and stick to either the

officer administering the fund or

the fund administrator.

This will ensure clarity on the correct
term to use.

5



OCOB COMMENTS ON THE EoUALISATION FT]ND (ADMINISTRATION) BILL.2023

Section of the
Bill Specific Clause Proposed Amendment Justification

29

Withdrawal
funds

of

To provide for a two-tier
withdrawal process as follows:

a) Withdrawal from the
Consolidated Fund to the
Equalisation Fund whereby
the National Treasury makes
the requisition to the
Controller of Budget.

b) Withdrawal from the
Equalisation Fund to the
Counties Spending account
whereby the Officer
administering the Fund shall
make the requisition to the
Controller of Budget
(Currently Clause 29(3)

/ Article 204(1) provides that an

Equalisation Fund shall be paid halfa
percent of all revenue the national
government collects. According to
Article 206, the Consolidated Fund is
the first entry point of all money raised
or received by or on behalfofthe
national govemment. Hence, in the

first tier, the National Treasury shall
make the requisition for withdrawing
money to the Controller of Budget to
allow the movement of the money into
the Equalisation Fund.

/ Thereafter, the administrator of the
Fund shall make a requisition to the

7



OCOB COMMENTS ON THE EOUALISATION FUND (ADMINISTRATION BILL, 2023

Section of the

BiII Specific Clause Proposed Amendment Justification

/ The Controller of Budget

shall develop guidelines for
withdrawal of funds from the

Equalisation Fund

/ COB for withdrawal of funds out of
the Equalisation Fund.

/ Article 228 of the Constitution
requires the Controller of Budget to be

satisfied that the withdrawal is in line
with the law. The guidelines will assist

the Controller of Budget in ensuring

they get assurance and satisfaction that
the withdrawal is authorised by law.

2e(2) & (3)

The officer
administering the

Fund shall make a

requisition to

withdraw money

from the

Equalisation Fund.

These clauses contradict section

18(3) & (4) of the PFMA, which
provides that the National Treasury

shall make a requisition to

withdraw funds from the

Equilisation Fund.

Thus, consequential amendments

should be made to the PFMA.

According to the court judgment referred to,
and in the spirit of the Constitution, the
Equalisation Fund is autonomous from the
National Treasury. The National Treasury
only comes in at the first instance during the
withdrawal from the Consolidated Fund;
after that, the officer administering the
Equalisation Fund takes over.
Therefore, the PFMA must be amended to

conform to the Bill, which aligns with the

spirit of the law.

8



OCOB COMMENTS ON THE EOUALISATION FUND (ADMINISTRATIOI\N BILL. 2023

Section of the
BiII Specific Clause Proposed Amendment Justification

2e(4)

All withdrawals

made from the Fund

under subsection (1)

shall be deposited

into the respective

spending agencies'

accounts.

To include "respective counties

spending agencies account."

To remove any ambiguity.

The spending agency account is not defined.
The fund should be utilized in the counties;

hence, specificity is needed.

Part V

3l

Reports to

Advisory board

the

Create a section on M&E and

Reporting and give it a strong
position in the Bill

This will ensure proper accountability for
the implementation of the programs

9



OCOB COMMENTS ON THE EOUALISATION FUND (ADMINIS TRATION BILL.2O23

Section of the
Bilt Specilic CIause Proposed Amendment Justification

3 1(b)

The Cabinet

Secretary shall-

(i)Make the

necessary

requisitions to

transfer monies to

the county

govemments to

complete projects,

To delete "Cabinet Secretary" and

replace it with "National Treasury."

Clause (i) & (ii) replace "County
governments" with the

"Equalisation Fund."

The National Treasury, not the Cabinet

Secretary, is responsible for ensuring that the

Equalisation Fund is funded according to the

Constitution.

Under Clause (i), the responsibility of the

National Treasury is to make requisition for
the transfer of funds into the Equalisation

Fund and not the transfer of funds to the

(ii) ensure that

monies required for
the completion of
projects have been

transferred to the

respective county
govemments

County govemments, since that is the

purview of the fund administrator.

Similarly, under clause (ii), the National

Treasury shall ensure that monies required

for project completion are transferred to the

Equalisation Fund, not the respective county

govemments.

10



OCOB COMME NTS ON THE EOUALISATION FUND (ADMINISTRATIOIO BILL. 2023

Section of the
Biil Specific Clause Proposed Amendment Justification

32-(2) Suspension

under Article 204(8)

The fund shall remain in force for a
further non-renewable term of l0
years from the date upon which the

fund would have lapsed under

Article 204(6) ---delete

The law already provides mechanisms for
enhancing the fund's life.
(7) Parliament may enact legislation
suspending the effect of clause (6) for a
furtherfixed period ofyears, subject to
clause (8).

(8) Legislation under clause (7) shall be

supported by more than half of the

National Assembly members and more
than half of all the county delegates in the

Senate.
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OCOB COMMENTS ON THE EOUALISATION FUND (ADMINISTRATION BILL, 2023

Other general comments

1. Independent Evaluation Mechanisms: The bill should include mechanisms for the independent evaluation of

project outcomes to ensure accountability and transparency.

2. Division of Responsibilities: In implementing projects, there needs to be a clear division of responsibi lities between

national (Advisory Board) and county govemments.

3. Alignment with County Integrated Development Plans: The bill must ensure all projects align with County

Integrated Development Plans (CIDPs).

4. Dispute and Complaint Handling Procedures: The bill should establish clear procedures for handling disputes or

complaints about managing the Fund or implementing projects.

5. Annual reporting: The Bill only makes provision for quarterly reporting under Clause 27.Itis proposed that the Bill

should make provision for annual reporting which should include reporting on the administration expenses of the

Board so that an oversight institution can monitor compliance with the ceiling on administration expenses.
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COUXCIL OF GOVERNORS

LEGISIInVEMEIIORANDUiION THE EquAusATlON FUND(ADMINISTRAIOil) BILL(SENATE Bltrs No. r4 oFzoz3)

THE NANONAL ASSEiTBLY OEPARTMENTAL COMM]TTEE ON FINANCE AI{D NANOIIAL PT.ANNING

FROM

TI{E COUNCIL OF GOVERNORS

TO

1



THE COUNCIL OF GOVERNORS, 
couNcll oF GoVERNORS

ln recognitlon of the fact that sovereign power of the state is exercised at two levels of government, that is, the National
covernment and the county Governments, whose distinctness is recognized by Article 6 (2);

ln further recognition of the need to ensure that all legislation is cognizant of devolved govemmentsl and

Aware of the need for coordinated action between the National and County Governments to ensure that legislation properly
respond to the key issues, and further reflects the spirit and purpose of devolution.

Having reviewed the Equalisation Fund (Administration) Bill, 2o23, the Council of covernors on behalf of the 47 county
covernments submits the proposals highlighted herein below for consideration:

A. GENERAL COMMENTS
l. The Council supPorts the purposes of the Bill, among them, the extension of pendency of the fund to ensure

that the Fund achieves its lntended obiectives.

It is important to note that after t4 years of its existence, the Fund is yet to realize the obiectives for which it was
established in :olo. Since in<eption of the Fund, the total entitlement to Counties is Ksh s.62,4o],,75g,o5o, out of which
only Kshs.tu.4 billion has been disbursed despite Ksh .26,2g3,791.6q4 being appropriated by parliament so far. The slow
uptake negates the obiectives of establishing the Fund as we draw close to its sunset.

The Council therefore requests the National Assembly to fast track the approval and subsequent appropriation of the
remaining amount of the Fund entitled to the eligible County govemments.

2
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COUNCIL OF GOVERNORS

3. The National Assembly should also cause the preparation of a payment plan of the outstanding entitlement by the
National Treasury.

4. There is need for harmonization of public participation under the Bill to avoid duplication and waste of public
resources. The Bill requires public participation on the proiects to be undertaken by the Board, the Proiect
ldentification and lmplementation Committee and the County Executive Committee Memberfor Finance. lt is also not
clear ln the Bill how the cost of public participation will be apportioned among the three and the source of funding for
the exercise.

B. sPECIFIC CO_]ICEBN5

The Council proposes the following specific amendment to the Equalisation Fund (Administration) Bill, 2023

Clause/Sectlon Provlslon CoG's Proposal Ratlonale!ustlf lcatlon

PART III
ESTAELISHMENT
OF ADVISORY

BOARD

6. (t) There is established a

Board to be known as the
Equalisation Fund Advisory
Board which shall consist of-

(a) the Chairperson who shall be
aPpointed by the cabinet
Secretary;

(b) the Principal Secretary

Amend Section 6 (r)(f) to
read as follows:
(f) three persons
nominated by the
Council of Governors
drawn from an ellgible
county identified as a

beneficlary of the Fund
by the Commission on
Revenue Allocation;

From the provision in the Bill there is

lack of adequate representation of the

county governments on the
Equalization Fund Advisory Board vis-)-

vis the national government

representation, despite the services

catered for by the Fund being mostly

functions of the county governments

3
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responsible for matters relating
to finance;

(c) the Prin(ipal Secretary
responsible for matters relating
to devolution or a
representative designated in
writing;

(d) one person from a pastoralist
community nominated by the
National Assembly;
(e) one person nominated by the
Senate;
(f) Two persons nominated by
the Council of Covernors
drawn from areas identified as

marginalized by the Commission
on Revenue Allocation;
(g) the Chairperson of the
Commission on Revenue
Allocation or a representative
designated in writing;

as per the Fourth Schedule to the
Constitution.

Given that implementation will take
place in marginalized areas identified
within Counties, there is need for
adequate representation of the
devolved units. This would bolster the
county governmentrs engagement in
the administration of the Fund and its
associated services.

4
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COUNCIL OF GOVERNORS

persons with disabilities
appointed by the cabinet
secretary;
(i) the Chief Executive Officer
who shall be secretary of the
Board.
Proiect Public Participation The Sections on Public

Participation to be
harmonized with
provisions of Sectlon 9
(r)(i).

PART IV - COUNTY

TECHNICAL

COMMITEES

Clauses zr (a), 15

(u Xu)

Section 9 (r)(l) of the Bill already

assigns the responsibllity of conducting
public parti(ipation on the proiects to
the Board. The provisions for public

participation under Sections 9(1)(i), 22

(a) and z5 (z[b) are duplicitous and

could lead to wastage of public

resources if not harmonized.

The Bill should also provide for
budgeting and allocation of funds for
purposes of conducting publi<

participation if it is not catered for by

the administration cost.
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lntroductlon
The Law Society of Kenya ir a professional statutory body eJtablished under the Law

Society of Kenya Act, No. 2l of 2014 with a mandatory membership of all Advocate,

in Kenya.

The organs of the Society are the Ceneral Membership, the Council, the Branches and

the Secretariat. The Council is the governing body of the Law Society of Kenya. lt
comprises a President, a Vice- President and eleven other members, all of whom must

be members ofthe Law Society of Kenya. Council members are elected every two yeart

by the memberr of the Society by meanr of a ,ecret ballot conducted in accordance

with the Law Society of Kenya Act.

Currently, the Council is comprised ofThe President, The Vice-president and 11 Council

members namely:
o President, Faith Mony Odhiambo
o Vice President, Mwaura Kabata

o Ceneral Membership Representativet, Tom K'opere, Teresia Wavinya, Hosea

Manwa
o Nairobi Reprerentativer. 6loria Kimani, lrene Otto, Stephen Mbugua

o Up-country ReprerentativeJ. Vincent Githaiga, Lindah Kiome, Hezekiah Aseso.

Zulfa R.oble

o Coast Reprerentative. Elizabeth Wanjeri
o Secretary/CEO, Florence W. Muturi

One of the Law Society of Kenya statutory obiectr as provided in ,ection 4(a) of the
Act ii to ariiJt the oovernment and the courts in all matters affecting leSirlation and the

administration and practice of law in Kenya. Purruant to the statutory mandate, the
Law Society of Kenya make, prerentations on the Equalisation Fund (Administration)
8il1.2023.

GENER,AT COMMENTS

The Equalisation Fund (Administration) Bill, 2023 has been proposed to provide for a

framework for administration and management of the Equalisation Fund in accordance

with Article 2O4 of the Constitution. Article 204 (l) of the Conrtitution provide that
there is eJtablished an Equaliration Fund into which shall be paid one half per cent of
all the revenue collected by the national government each year calculated on the basis

of the most recent audited accounts of revenue received, a, approved by the National
Assembly. Further, that the national government shall use the Equaliration Fund only
to provide basic services including water, roads, health facilities and electricity to
marginalised areas to the extent neceriary to bring the quality of thore service5 in those

areas to the level generally en,ioyed by the rest of the nation, Jo far as possible.

Faith Odhiambo (Prerident), Mwaura Kabata ryice-Prerident)
Tom K'opere. Tereria Wavinya. Horea Manwa. (6eneral MemberJhip Reprerentative,

6loria Kimani, lrene Otto. Stephen MbuSua (Nairobi Repretentativ€,
Vincent CithaiSa. Lindah Kiome. Hezekiah Arero. Zulfa Roble (Upcountry Reprerentative,

Elizabeth Wanieri (Coart Reprerentative)



Equallzation Fundr Sor comparable regional economlc outcomet

Equalization paymentr are transfer payments made by a government to offJet financial

differences between different parts of the country. Equalization payments help create

comparable economic outcomes, but they can also subsidize fiscal profligary by regional

SovernmentJ.

It is the tributary for equalization payment which is a transfer payment made to a

county, from the national treasury for the purpose of offsetting monetary
imbalances between different counties. Equalization fund represent wealth or income

redistribution between regions and countiei. Equalization funds may help equalize

economic outcomes acrois counties, but they also tend to subsidize or bail out fiscally

irresponsible county Sovernments thuJ creatinS tignificant moral hazard.

ln many juritdictionr, there is a vast diversity between national and regional

Sovernments in term, of the quality of economic inJtitutions. government taxinS and

spending policies, natural resource endowmentJ, labour force characteristics, etc.. that
rerult in different economic outcomes such as availability of employment, economic

development, personal incomes, and regional tax bases. ln order to equalize these

economic outcomes, higher level Sovernment5 can impose wealth and income trantfert
that take from richer partJ of the country and tranifer to poorer areas.

Structurally, this is realised through the establijhed of Equalization Fund framework.

Since equality and equitable dirtribution of resources ir a constitutional imperative, the

Law Society of Kenya rupportt this legislative initiative that entenders offsettint
economic imbalances.

SPECIFIC COMMENTS

Faith Odhiambo (Prerident). Mwaura Kabata (Vice-Pretident)

Tom K'opere, Tereria Wavinya, Horea Manwa. (6eneral Memberthip Repretentative,
Gloria Kimani. lrene Otto, stephen MbuSua (Nairobi Repretentativet

Vin.ent Cithaiga. Lindah Kiome. Hezekiah Ateto. Zulfa Roble (Up.ountry Repretentativet
Elizabeth Wanreri (Coatt Repretentative)

NO. ft,ovlslon of
rhe Blll

lssue ftopolal Justlficatlon

I 3(d) This clause
provides that
-The furpseof
thlt Act It to
tusrynd the
appllcation of
Artlde2O4(7) of
the
Connitufion and
antend the
prilency of tle
tund;'

That the clause
should Jtate the
exact no. of years
for which the
suspension is

effective.

Article 204(7)
donateJ powers to
Parliament to
suspend Article
204(6) through
legislation for a
fixed period of
time.



This suspension
seems indefinite.

2 Clause 6 (l)
(i)

There is

established a

Board to be
known as the
Equalisation Fund
Advisory Board
which shall
conJirt of 'fDe
ChldExanttw
Ofrewlpslpll
bwetaryof
the Rard.'

We propose that
the clause specifies
the which CEO is

being referred to
i.e the CEO of the
Fund.

The framing of the
clause is ambiguous
Jince ,ection 2 of
the act does not
define the term
Chief Executive
Officer.

Gender
composition

lntroduce Clause
6(4) to readr
"The composition
of the board shall
at all times comply
with gender rule
contemplated in
Article 27(8) of the
ConJtitution"

6ender equality iJ
a guiding principle
in our
constitutional
dirpenration post
2010. Article 27 (8)
specifically states
that "in addition to
the measures
contemplated in
clause (5), the rtate
shall take legislative
and other measures
to implement the
principle that not
more than two-
thirds of the
members of
elective or
appointive bodies
shall be of the same
gender."

3 l7(d)and(0
which
provider that
"Each county
commissioner
of an eligible
county shall
establish and
convene a

county
technical

Both clauses
provide for the
same thin8.

Maintain one
provision.

To eliminate
duplication of
roles.

Faith Odhiambo (Prerident). Mwaura Kabata (Vi.e-Prerident)
Tom K opere. Tereria Wavinya. Horea Manwa. (6eneral Memberthip Repretentativer)

Gloria Kimani. lrene Otto. Stephen MbuSua (Nairobi Reprerentativer)
Vincent Githaita. Lindah Kiome. Hezekiah Areio. Zulfa Roble (Up.ountry Reprerenlative,

Elizabeth Wanieri (Coart RepreJentative)
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Committee
comprlslng of
a
rePrerentative
of the
relevant
County
fusembly"

In concluslon, we humbly rubmlt that our comments be considered before enacting the
Bilt.

Yours faithtully,

Flh'hMonyOd{ambo
hsl&t l,aw Soclcty of lhqn

Flhh O&h.t!bo (Pt.dda*), l!tw.ut! f..brt (Vkc-Pr6l&t)
Tom Koplrc, Tcrarh W!vlny!, Horaa Mlrrwr, (Crrnr l l'lcmbcnhlP RcPrt'?ntlflv.s)

Oorl! Xtmml. lltrl. Olro, ttlphcn trrbt tu! Ndrobl Reprttrndlw')
Vlnc.ni GlrhrE!, Urdlh Klomc, Llctcklah AJcto, Zulh Roblc (Upcour*ry R?fetcnt thr6)

Enrlb€th Wln Gd (Co.rt R!pr.J.nt.tlw)
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Email: infordora.gg.ke
Website:
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Priiim Towcrs
grd NgongAvenue
z8th Floor
P.O, Eoxr3ro - ooeoo
NAIROBI

COMMISSION ON REVENUE ALLOCATION

(

REF: CRA/ADM/o2 VOLIII (86)

Mr. Samuel Njopqgg
Clerk of tle National {gsembly
Main Parliament Buililings
PQ. Bo* 41842-oa1o0
NAIROBI.

CPA James
colrtMrssroN sEc?gtARY/cEo

Encl

DATE:&tr August 2024

,"rr\r.\$*ge-,
SI,IBMISSIONS ON TIIE EQUAIISATION FTND (A.DMIMSTRATIO}O
BILL, 2023 (SENArE BIII.S NO. 14 OF 2023)

Reference is made to your letter Ref No. NA,/ DDC/P&|:{P 12o24/oz dated # August,

zoz4 re4uestiag the-Commission to male submissions on the Equalimtion Fund
(ed.ruinistration) Bill zoz3 and also appear before the Departmental Committee on

Fir:a.uce and National Plandng on Thursday, 15$ A!€ust 2024 at 4.3o pm.

Tire Comnission has revielved thd BiI aad mak+ its submissions attachedlerein for

ro* co*ia"t tloo. the Commission also confirms its Participation in tle meeting of
Thurday 15th August" 2024.

Yours \-rrr.C-Q4,

a



MEMORANDU\{ ON THE
EQUALISATION F'TIND

(Afuninistr o,tion) BILL zo2}Promoting an EquitabLe
Society

The Commission has considered the provisions of the Equalisation Fund
(Administratron) BiIl, zoz3 and submits the following observations
for your consideration:

No. Clause Recommendation Justification
1 Part

Preliminaries
Section z:

I Define "the
Cornmission" as the
Commission on Revenue
Allocation.

For clarity

2 Part II: The
Equalisation
Fund Section 4:

fund consisting of one
half of all revenue, the
correct reference is one
half ercent.

To align with Article
zo+(r) ofthe
Constitution

Part III: Establishment of Ad\,'rso Board
3 Section 6(z) Delete (r) (d), (e),

(O. Replace with (r)
(d), (e), (0 and (h)

and
(a)

All persons appointed
under the said sub
clauses should be
azetted.

4 Section 6(3) Delete (r) (d), (e), and
(f). Replace with (r) (a)
(d), (e), (0 and (h)

The tenure of ofEce
apply to all persons
appointed under the
said sub clauses

5 Section 7: Delete (r) (d), (e), and
(O. Replace with (, (a)
(d), (e), (0 and (h)

The qualification
for appointment
apply to all persons
appointed under the
said sub clauses

6 Section 8 Delete (r) (d), (e), and
(O. Replace with (r) (a)
(d), (e), (0 and (h)

The vacation of
office apply to all
persons appointed
under the said sub
clauses

7 Section rS(z)(d) DeIete "GuideIines".
R lace with "BiII"

editorial

Section
1s(2XO(i )

Delete "have been" editorial

1



e

End
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a

t

8 Part fV: Coun Technical Committees
9 Section 16 (a) DeIete "sanitation" To align with Article

2 2
10 Section r7 (a) Delete "Governor".

Replace with County
Administrator

This is a technical
committee. The
Governor shoulcl be
represented by the

AdministratorCoun
11 Section zo (c) Delete "access". Replace

with "assess"
editorial

72 Section z5 This section should come
before Section z4

It is after the county
executive committee
member has prepared
a work plan that it can
be submitted

13 Section z5 (r) Delete Section 24.
Iace with Section zz

To align to the correct
clause

2


