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CIIAIITPDIiSON'S FOITEWORI)

On Wcclncsclay 7tl' .lulrc 2017 tlic Lcaclcr of thc Malorrty Party tablcci Scssronal l)aper No 3 ol
2017 ott tltc (iovcrtttucttt (iuaran(cc ol'IJSI) 750 ntrllron (cqurvalcnt to KIiS 7748 brllron) rn

sultpolt of lcstluctullll!1 ol'I(enya Attwai,s IIc ftrrthcr gavc a Notrcc of Mo(iorr that thc llousc

apl)tovcs thc gualanlec 'l'hcrealter. the Scssronal I)aper rvas cou.ltltrttccl to Ihc l)cpartu]cutal

(lotrtltrittcc oll Iilllaltce, l)latttrtug &'liadc lor consrdcratiorr anrl rc;rort to tlrc IIousc. Pursualt to

Sectron 58 oJ'lhc l'ublrc Irrnancc Managcurcnt Act o1'2012

-l 
hc Contt:rlttec l)lcl \a'ttlt the Cabrnet Sccrclary lor thc Natronal 'l'rcasury and a tcartr lron Kcnya

Att ways for a br rcling scssron ort lwo occasrol'ls to allprrsc thc Conrrlrttcc on tlie coltents ol thc

Scsstottal [)apcr lrttrur thcsc rrcctrngs, thc Cornn]lttcc obse r vccl that thc Kcnya Atr ways I)l .C ,,vas

a vtablc busttlcss cllhty that cou lcl bc tLrr ncd ar ouncl anti that thc I c \\ cl c l)osltlvc stgns tltat (lccl stons

ttradc tn thc last cightccrr trtonths rcgardng rcstluctur'tng ol-thc arrlrrrc hari l.lcgLrn to bcar fitrrtr

l hc Couttntttcc also obsctvcd that I(cn1,a Arrrval,s l'oLrnd rtsclI rr.r Iirrancral protrlcms duc to ba6

tllatlagcrtzrl dcctstotts that wclc Itta<le on conrmcrcral ancl Ilnancral utattcls cspcclzrlll,durrng tltc

Ilcct expauston proglatlruc clabtred "proycct Ma*'rngu", I.o rcturn to 1;rofitabrlrtl', t[c pzr(roual

carticr had cngagcd thc sctvtccs ol'a consultanl. riho has srncc clcrcloltccl a rcstructurr5g ruoclcl

tlrat woulci tcqttttc (iovctutrlent guarantcclng llcmcdral tJSI) 750 rrirllron l-lic Conlllttcc lotc(l

thal thottgh hcavrlf inclcbtccl. tlre natiorral carricr's branrl bcncllcral to t[c cuurrtr;, hcpce thc noccl

lirr linartctztl Ilrtctvcrttroll b\, tlrc GoYc rnrcnt 'l'hc (lorrinrrltcc tlrcrc{irrc teconll.l.lcnds tltal tltc

Natronal Asscnrbll'apl)tovcs tltc rcclucstctl guarantcc to lrcllt thc atrlrnc (urn arounci rts Ibl.tulcs to

prolitabrhty

flte (-'ottrmtttcc al)l)tcclatcs tllc asslstancc provrdecl by thc OIficc ol'thc Sltcirkcr antl tlrc Clcrk ot'

tltc Nattonal Asscrttbll'that cnablctl it to drschargc rts urnn(latc riurrng thc consrdcratron ol tlrrs

Scsstoltal l)a1lcr I fLtttltct utslt l.<t cxprcss r)rY al)l)rccratlon to thc It4cntt.lcrs ol't[c ('on]nlttcc \\ho

dcdlcatcd tllclt tlnlc to l):ltItclpatc ln tllc actrvltlcs ol 1l:c (]ontrnrttcc ancl 1-)rcltirratron ol'lltrs Ilcpgrt

It rs thcrclbrc tttt ;tlcarattt tltrtl ancl prrvrlcgc. on bchulf ol thc I)c1-lartnrcntal ('onlnlttcc o1

l'tnancc. l'iattntng & lratlc. (o tatrlc tts l{cpor(on thc corrsidcrirtron ol scssrolral l)apcr N6 .i ol'

l0l7 Ior consrdclatrorr atl(l atlopttort by thc IloLrsc rn accorrlurrcc wrth thc l)tovlsrons o1'Scctrgl _5 [i

o1'thc PLrblrc I:rnarrcc IVlanagcrncnt /\ct. 20 l2
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t
laxI,lCti'l'M StiMMAlrY

'l'his re1;ort oolttauts thc ('ottrmittcc's proccccLngs on thc consrdcrirtron ol scssronal I)apcr No.3 ol

2(lll ort (hc Govctntncnt guarantoc ol tJSII 750 milhon (cc1r-rrvalcn( to KLS 77,48 brllurn) rn

sttllllort o1' t estrtlcturlng ol Kenya Arrrvays 'l'hc Con.rmittee nrct olficrals lirrnr thc Natronal

ltcasury ancl thc Kcnya Arrways (KQ) orr lOtl'and l3'r'Junc 2017 'l.he ('onrmrttoc observccl thc

ftrllowrng llom thc dchtrcratrons on thc Scssronal l)aper:

I 'l hat KQ was hcavrly urtlebtccl a pornt whcre rt nray not be ablc to n.rcct lts lintrncral

oblrgations,

2 'l'hat KQ lbuncl rtsclf rn the currcnt fiuaucrzrl protrlcnrs duc to bacl commcrcial dccrsrons

tlrat wcrc uradc by thc n2lnagor.ncnt

3 t'hat tu thc last crglttecn urouths, lltc atrltnc had bccn dcvclopcd trrrn around stlatcgres,

sotne o1'whtcli hacl :rhcady bceu inrplcmentccl especrally rn the changc of managcnrcnt and

salc <lf non- colc asscts

4 'l hat KQ was a vtablc busincss cntlty that could bc pro{itablc rn thc ncxt thrcc to fivc ycars

l I'rostnrotLlr ccl

5 That thc carrrer rcqtrircd thc govcluulent to gualantce lts l()irns to ir tlI'lc of KllS 774t1

brllron

6 'l hat allct t-cstt uc(ttt n.tg, thc govct nmcnt slralc- holclrr.rg would bo trctwccn 431% antl 4tl%t,

rctarrrurg rts status as thc rnajouty sharcholder Ourrcntly, thc (iovcrnmcnL has 29.8o/o

shatc- ho kh ng

7 Tliat othcr sharcltolclcrs lrl<c KLM wctc wrllrr.rg to mlect caslr rn I<rnd strch as I'l- systcms

trarning ancl plo\/rsron ol'parkrng spacc lt rs csl.itllatcd (hat KLM's shar.choldrng altcr

testtttctttting wottltl bc bctwccrt 8olt t\td 9tkt as cornparcc{ to rts ou cnt shatcholdrng ol'

26yo

tl -l hat as tlraliecl. lhe Scsstonal l)rtpct comphcs wlth thc l)FMA rccprrrcmcnt lirr thc

(lovcrnnrcnl. to guarantcc l(Q thc IJSD 750 ntrlhon

5



,
I.I MANI)ATE OF' TIII' COMMI]"I'I'D

ilie Couttutttec ott Fttraucc, Plannrng & 'l radc rs onc ol the Departtrcntatl Comnrttecs of the

Na[roral Asscmbly establrshcd unclcr Stauclrrrg Ordcr 216 and mandatcd

(a) to tnvcstlSatc. ttrquitc tllto, ar)d lcpor t on all nrattcrs lclatlng to thc nlandiitc, utanagcnept.

activilies, adlut ntstratlolt, opelaIrons antl cstirttzrtcs of thc assrgnccl nrinistrrcs arrcl

dcpar tmenls,

(b) to sludy lhc Progt att'ttlte arrtl polrcl, ob;cctrves ol' r'nlrlrstr les ancl cle;tar tntents a1d the

effcctrvencss of tltc rnrl;lcntcntatron,

(c) to study antl rcvrcw all legrslatron rcll'rrccl lo rt,

(d) to study, asscss attcl analysc thc rclatlvc success ol thc nrrnrslrrcs and (lc pa I tl'ltelt ts a-s

rrcasurctl by the tcsults obtarncr{ as contl;arcd rvrth thcir statcc{ oblcctrvcs,

(c) to invcstigatc and irrquirc into all rnattcrs lclatirrg to thc assigpccl ntinistrics nrrd

deptrrtmcnts as thcl,tnay tlccnr ncccssirrl, and as may be refcrrcd to thcnr bv tlrc

I{ o trs c;

(l) 1o vct atrcl tcllotI tllt ztll appotntntcnts slrcrc the ColtstlLutrou or an1, las, requrrcs tfic

Na(iotlal Assentbll, to al)l)rovc, cxccpt thosc undcr Standrng Orclcr 204 (Contnttlce on

AltpotnInrcnLs), anrl

(g) makc tepotts ittttl I ccolt.lntcndzrtrons to tllc Ilousc as olicn as ltossrblc, rqclutlrug

r econtrncndatron ol ltro;tosctl lcgrslal.ron

lhc (-'ontnrlttcc ts rtrandalcrl to consrdcr sul)lcct nlilttcrs rclattng to putrlrc finarrcc, llgltclar\

poltctcs, ptrblrc dcbt. [inancral lnstrtutlorls, u]\,csturcnt ancl chvcs(rturc ltolrcrcs, prrclng policrcs.

bankrng, rnstltallcc. ltopttlattort, rcvcnuc pcllrcrcs. plannrng, natronal dcvclol)tncnt, tradc, to11slt.)

ptotllotlon ancl t]latlagctrtclrt. con.ln]ercc ancl rnclustry (gto\vth ol'lhc llldrrstr rcs rrr Kcnva cspccralll

(hc snrall lrrrsrrrcsscs)
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1.2 (X)MMI]"iltB MI1MIll,l,RSI I IP

Chairrnu n

Vicc Chairman

'l-he l{on l}cn;amrn l,angat, M[)

'lhe I Ion Nclson (iarchuhrc. MP

'l-hc I Ion. [)r OburLr Oginga, Ml)

'fhc Ilon Jirmrny Nutu Angwcnyr, MI)

The Ilon ling Shadr aok Manga, MP

'I.l.re I Iou Ahn.rcd Shakccl Shabbn Ahnied, MP

l-hc Ilon Alfiecl W Satnbtr, MP

lhe IIon Sammy Koech, Ml'

l-hc I-lon Samnry Mwatta, MI)

'f hc I lon Tiras N Ngahu, MP

'l'hc I Ion. Abdul Rahrm I)awood, M[)

l-hc IIon. Abdullswan.racl Sher rl1, Ml'
'l'hc I ]on Aul,anga Autlrcw -['oboso, MI)

l'hc I Ion I)anrcl Ii Nanok. MP
-l'hc llon I)cunts Wawc'r tt, MI)

'l hc IIon Ilczton Awttt llolo, MP

l'hc Ilon Joash Olum, MP

'l'hc IIon .loncs M Mlolwa. MP

'l'he I lon. Josepli Linio, MI'
'l'hc 

I Ion Krr wa Stcphcn Br1ok, MP

'l-hc llon l,atr l,clcltt, MI)

'l.hc Hon. Mary I-nrasc, Ml'
'l-hc 

I Ion Ogcnclo l{osc Nyanttrnga, Ml)

'fhe I lon I)atr rck Makau Klng'ola, MI)

'l-hc llon l{or.ralcl 'lirnur. Ml)

lhc I Ion Sal<a;a .lohnson, MI'
'l'lrc llon Sal<wa.lohti Bunyasi, MI)

'fhc llon Sttnrra Irshaclalr, Ml)
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I.3 (]OMMI'I"I'IiE SIICRIITARIA'I'

lir st Clcr k Assrstant

'l'hud Clerk Assl\tant
'l hnd Clcrk nsststant

Legal Counscl ll

I{cscarclr Olliccr III

llvans Oanda

Nrcodcmus MalLrkr

lrr ccL rck Otrcno

llrriuta liscnd r

Shar on [{otino

I.4 I{IiCOMMI'NDAI'IoN

PLrrs,ant to scctro,58(r) orthc l)ubrrc rir,arcc N4aragcr.cnt Acr,20r2.thc (-.o,rnrttcc
l ccot'untcnds tllat

a) 'l lre Natronal Asscnrbly irllrrro'cs Scssrorrar I)a1;cr N. l or' 20 r7 o, oo'c,rrcn(
gttatantcc o['IJSD 750 Mrllrorl (eqtrr'alcrrloI KliS 77 4ti trrllron ) rn sul)l)orl ol'rcslr sct.r ,)g
o1'Kcnl,a Al rvays

b) 'l irc Natronal 'l'reasuly shoulcl rcPort to thc Natronal Asscmbly sornrrr6nLrally.n thc

PcrIirr,rarcc ol Kc,1,n Arrrvays pl,(' *,rth a clcar srat.s .l. tlrc arrlrrc.s loan

l)ot tli)l to

8



2.O.BACKGROUND INFORMATION

' 2.1 Prcscntation of thc Sessional Paper

'flre Scssional Papel No. 3 ol2017 was developed and presentcd to the National Assembly by thc

Cabinet Secretary for tl.re Nalional 'l'reasury. It was tablcd in the i{ouse by the Leadcr ol the

Majority Party on 7'l' Juue 2011 and thereafter couunittecl to the Departmeutal Comnittee on

Finance, Plaur:ing & '['rade fol oor.rsideratiou pursuant to Section 58 of thc Public Financc

Marragement Acl, o{ 2012.

2.2 I cgal provisions

1-he requirenrents to be rnct whenevet a govel'nmellt guarantees an entity arc ltrovidcd {ilr in

Section 58(1) of the l)ublic Finance Management Ac1 of 2012. Tl-re said scction provides as

follows:

58. I)owcr of thc Cabinet Sccretary to guarantce loans

(l) Subject to subsectiolr (2), the Cabinct Secretary nray guaranteo a loan ofa county
governlnerlt or any other borrower on behalf of the national government and that loan shall
be approved by Parliament.

(2)'l'he Cabinet Secletary shall not guarantee a loan undel subsection (I) unless-

(a) the loan is for a capital projcct;

(b) the borlowel is capable of repaying the loan, and paying any intcrest or othcr amount
payable in respect of it;

(o) in the casc ofa plivate borrower'; thele is sufficient security for the loan;

(cl) the financial position of tl.re botlower over the mcdiuur term is likely to be satisfactory;

(c) tlre terms of thc guarantee conrply with tl.re fiscal responsibility principles and linancial
objcctives of tl.re natior.ral govel'urnent;

(l) r.i&clc Parliament has passecl a rcsolution setting a limit fol the pulposes of this scctiorr-

(i) the amount guarantecd does not exceed that limit; or

(ii) if it exceeds that limit, thc drafl gualautee documcnt has bcen approved by resolution
of both Ilouses of Parliament;

(g) thc Cabinet Sccrctaly takes into account thc cquity bctwecn the nalional governurcnt's
intctests and thc county govcmrnent's intcrests so as to ensure failnr:ss,

(h) the borrower courplics with any conditions intposed by thc Cabinet Secretary in
aocordancc with thc regulations;

I



(r) thc Cabrnet Sccrctaty ltas Lakcrt ulto accolrlt thc r econrnrcndatron of the Intcrgovcr uprel ta l
Muclgct and llcouomic ('<luncil rn tcspcct of any guarautcc t() a coulrly goycrlnrc,t. ancl

(i) the loan ts ttladc ttt accotclattce wrth provrsrons of'thrs Act ancl any rcgulatrorrs .raclc
thereunder

(3) I)alllarncllt lllay alll)lovc a tLaft loan gualantce clocrrnrent as provrdecl by subscctron
(2 XI)(r rl only rfsatrsficd rlrat

(a) thc guarantcc rs rn thc publrc rrrterest.

(b) thc borrorvcr's firarcral posrtron ls sh.,g cno.gh t. cnarrrc trre borrowcr to lepa), thc roarl
Ploposed to bc grtatatttccd arrd to pay rntclcst or otlrcl anrounl.s payablc rn ,uspcct ol tlc
loan, and

(c) thc loan rs gcarcrl (orvards strnrulating cconomrc grorvth rn a county goverp6rcrlr

(4) To cnablc Palltatlrellt ttl dccrdc u'ltcthcr or not to approvc a clrafl Ioan guarzrntcc clocuprc.t
as providcd by sttbscclron (ii), thc ('abrnct Sccrctary shall l.rcparc ancl subrnrt L each ol'rhc llousc
ol'l)arlianicnl a lrapcr that

(a) grvcs dctarls of thc Irtatr (hat rs proposcd to bc guarantccd, rncluclrng thc auroLllll o['tl]c
loatr, thc tetltls ol lcPa)'rllcrrt, ancl thc dctarls ol'ihc rntcrcst or any othor.amount [)iryal)lcundcr thc loan;

(b) specrlies Lhc trattottal govctlrttcnt's total contlngcnt lrabllrty undcr guarantccs g.u,cn Lrndcr
Lhis sect ion. and

(c) spccilies any othct rnlirrntatrorr that thc (]ablnct Sccrctary consrdcrs rclevanl

2.3 Scssional I)apcr No. 3 o1'2017

ln a sLrur,raly, tlrc Scssrorral I)apcr c..(arns (hc rirllo*,rng r.frrrrlatro't

f liat tlrc cLrrrcnt govct nntcnI ol Kcn1,a's sharchoklrng s 29 gVo u hrclt rs cx;.rcctctl to r rsc

to betrvcctt 4i%o antl 4{l(%ortconvclsronol'tlSI)243nrrllrorrclcbtaltcrrcstructurrng K[,lt,l,
u'hrch has currcnl sharcholtlrng of 26yn, rs c\l)cctcd to lr:[,c bct*ccn liolo and 9%r alicr
rcstr uctL Ilg

2 KQ btlsrncss Itas gtowtt srgtttficltnlll'ovcr thc last I5;,cars rvrth thc hrghcst grorvth bcrng

tccolclctl bctwccl'l thc )cllls 20ll arrtl 201-5 I)urng thc pcrrocl, rts arrcrall llcct rlcrcasccl

Iionl i2 to'15 'l'hc 
l.rulchasc o1'tltcsc Plnrrcs rvus horvcvcr llrraircccl throLrgh lpans 66t1rncrl

fronr lhc ('rtrbarrl,. N A..ll' illorgarr ('hasc llunk N A tlrroLrgh a spccral purposc vchrclc

chttstcnctl lsaro r\ttclitll lit.attctttg I-1,(', ir l)clar.r,arc lrnrrtcrl lral-,rlrtt cornpa.l,, as thc

lcsstlt l-ltc lolttts $'crc grtatttntccd b1' thc lixltort-lntporl Ilank ol thc IJnrtctl S(irtcs (tJS

-10



. Ilxirn), an oflicial cxpofi credit agency of thc [Jnites States. Several local banks also

provided short term lacilities to thc KQ in order to finance pre-delivery payments ol'the

plaues.

3. Due to cl.range in malkct dynamics irt 2012, the airline starled experiencing down turn ttl

its profits that culmir.rated into huge loans in the years that followed. 'l'his called Ibr a

financial restructuring that begun in earncst in 201 5.

4. Under the proposed fiuancial l'estructu,:ing, the Government of Kenya (GoK) would

convert its debt oftJS$243 million plus accrued interesl to equity. GoK would also provide

a guaralrtee amounting to US$750 million to cover both US Exinr and the participating

local banks to the tune of US$525 nrillion and US$225 nrillion, respectively. 'l'hese

guarantees are a contingent liability required to secure financing that would ensure that KQ

has the ability to continue to operate and maintain certairi capital assets, principally aircraft,

which are critical to the operatiorl ofthc airliuc. The guarantees avoid at.ry cash bailout and

consequential request fi'om all stakeholders to leceive cash. GoK would leceive additional

shares in KQ in oonsideration for providing tlle guarantees.

5. OnceKQ is lestruotured and backto finarrcial stability, it would be able to meet itsfinancial

obligations aud nritigale GoK risk on tlle gttaralttees.

6. The cur.rent total contingent liabilities of thc Governrnent ol'Keuya irr respcct to the I'ublic

Finarrcial Management AcL,2012 (PITMA) section 58(2)(l) arnourlt to KShs 57.68 billion

and with the proposed guarantee of the sunr equivalent to KStts 77.48 billion thc aggregate

amount would bc KShs 135.16 bitlion. lncluding the KShs 77.48 billion guarantce, the net

present value of rrational pubtic debt to GI)P ratio would bc 47.8%o (the ralto is 46.9o/o

before taking iuto acoouut the guarantec). 'lhis is, therefole, within the debt limit

7. 'l'[re National Assembly is requcsted to approve the Govclnlnent Guarantees alnounting to

IJSD750 million (equivalent to KShs 77.48 billion) as lollows:

(i) A guarantcc oIUSD 525 n-rillion to LJS lixim Barik iu order to secure the rcstructLrred

financing on certain capital assets (sevcn (7) ailclall aucl one (1) airct'aft cngine (six

(6) Boeing 787-8 aircrafl, one (l) Ilocing 777-300llR aircralt and onc (l) Gcnclal

Electric GEnx-1 lB7Ol75 spalc engine) to ensure their continued use, opcratiou, aud

- 11 -
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(tt) A gualantcc of LJSl) 225 rnillron to local Kcnl,nn tralks rn ortlcr. to secLu.c the
Iinancing lbr thc co,tinuccr usc, operatro' a.d .rar.ro,a.cc ,r' capitar assets,

Pr irlcrltalll, 611c161-1

.].0 MIiE'I'ING WI'I'II'I'HIi CAI}INIiI'SECIIBTAIIY I'OIr'I'IIE NA'I'IONAI,
TIIIiASUITY

on l4tr'Junc 2017, ttrc cabrnet Secrctary lbr thc Nationar .ricasury. Mr lrcnr.y lrotrch, a,pcarecr
bcfclrc thc conlnllttce to brref thc ('onlnlrttcc ou thc corltcuts 0f the Scssrorral l)aper ].hc
conrtnittce had callrcr ou l0tl'.lunc 20l7 rnct wlth a tcanr Ilom thc Natronal 'licasury Natro,al
fteasury and the Kcnya Atrways lcd by MS Dstliel Korrnct arrcl Mr Mrclrael .loscph t. consrder
thc Paper' l')onr thc two lncctillSs, thc (lonrnrrltcc obscrvcrl tlrat thc Scssronal l)a,cr had rret thc
lcqullelncllts ;llovtdcd utrdet Scotron 5tJ of' thc Public lrrnancc Managcmcnt Act ol 2012 as
rtcmrzed rn thc tablc ltelorv

Ilclcvant Section of lhc I)liM Act, Ilas thc llct;rrrr.cntrtrl bce n nrct?.Iustilicatron
2012

Scction 58. Irorvcr of Cabinct Sccrctary to guarantcc loans

Srrbscclion (l): Sublcct to sLrbscctrri tl

Su bscc

u rr lcss-

(2), thc ('abrnct Sccrctarl, ntay
guati'uttcc a loan o1' a county
govcll'tntcnI ol an1, othcr llorlou,cr orr
bchal['ol'thc rrat iona I govcrnrtrcnt anrl
that loan shall bc appr,ovctl by
I)arlrarncrr t

l hc horroucr rs Kcnva Airivrrt.s l,l,(' 1liel. l
lrntrtcd lrat.:tlrt1, contl)an)/ [t rs zr pr rvatc bor-rou,er It
rs a governlllcnt-lrrrkcd cor,ltoratron ln accordaucc
wllh thc rlcllrrrtron urrclcr scctron 9l(a) ol.thc l)lfM
Act. 20 I 2

'l'hc grrarantcc rvrll sccrrrc loans procirrc<l lbr. thc
purchasc ol'arrcralt, u'ltrch arc long-lrvecl caprtal
asscts ((scr cn (7) :r rr cr ali anrl onc ( I ) arr cr a li cngr nc
(srx (6) Iircrrrg 7ti7-8 arrcralt, onc (l) lhcrng 777_
i00llll arrcrali:rntl orrc (l) (icrrcr:rl I_lccrrrc (il,lrrx_
1/I)10175 splrc cngrnc) and (r) prc_clclrvcry
paynrcnts lirr sorlc of thc arrcrali anrl (rr) thc caltrtal

lion (2): 'l'hc Cnbinct Sccr.c(ar.1.shall riot glrat:tntce a loan rrnrlcr. sulrscction (l )

(a) thc lorrn ts lirr a czrprtzrl 1;ro;cct.
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expcnditurc rcquircd Ibr the long-tet n.r opclzrtioll al.I

maintenance of the ailcraflt fleet)

d

(b) the borrower is capable ol'r'epaying

the loan, and paying any intercsL or

othcr amount payablc in respect of
it;

Once thc balance shcct restructuring is fully

implemcnted, Kenya Airways will be ablc to meet

its obligations.

It has becn dotcrntincd that tlrcre is a br"tsiuess case,

as well as an cconomic case, for GoK to support KQ

restructuring and plovide the requisite guarantees

Indeed, impleurentation of the operationsconlponent

ol the turnarourrd plan is already bearing ft'uit, witlt

KQ posting plogressively improved results.

(c) in the case of a privatc borrowet,

therc is sufficicnt seourity {br the

loan;

The obligatioris that GoK is guaranteeillg arc

ultimately secured by the aircraft and other asscts of
thc colnpany.

(d) 1he financial position ol' the

borrower ovcr thc mcdiuur tcl'tll

is likely to bc satisfaotolY;

'l'he restluctuting is designed lo create a viablc

business. It has becr.r determined that thelc is a

business oase, as well as an ecottomic case, lor a

rcstruclured KQ. lndecd, implenrentation of tlte

operatiorls compollcnl of the turnaround plall is

already bearing ftuit, with KQ posting progressively

improvcd results.
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(e) the terms of tlrc guarantee comply
with rhe fiscal responsibility
principles and fi nancial objectives
of the national governnlenl..

(Fiscal Rcsponsibilitics undcr
Section I5 ofthe pIrM Act,20lZ)

Subscction

(2) In uranaging tl.rc national
govcrnment's public finances,
thc National Treasury shall
enforce thc following Iiscal
lesponsibility principles- -

(a) ovel the medilrrn ter.nr a
minimum of thirty pclcent
ol thc national and county
goverrments budget shall
be allocated to the
devclopmcnt expenditure.

(b) (l

-t'h
e gualarltee is a contingeut liability and docs

involve any rcventre trarrsl.els.

,src national govcrnntent Not applicable in tlrc corltext of the guar.antcc
expenditurc on wages and
benefits for. its pubtic
olficcls shall not excccd a

pcrccntage of thc natioual
govel nlnellt revenllc as

plcscribed by r.cgulations;

sought
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(c) ovcr ih" ir"il'un., tcirn. thc

natronal govclnnrcnl.'s

hor rowt trgs sltrrll lrc usccl

only ltrl thc purpose ol
linancrng dcvelopr.ncnt

cxpcncl rlur c autl not [or

rocurrcnt oxl)cndlturc,

(d) pubhc dcbt antl oblrgations
shall bc marntalned zrt a

sustainable l:vcl ils

approved by l)ar lranrent

lor thc natioual

govcnlrcnt and thc

county lrsscrtthly ltrr'

county govcr lrltent,

'l hc guaranLr:c wrll sccurc loans procuretl lor thc

purchasc ol ancralt, whrch are long-lrvcd capttal

asscts ((scvcn (7) arrcrali anci onc (l) arrcraf[

cnginc (srx (6) ISocing 787-8 arlcralt, onc ( I )

llocrng 777-ii00liR arrcr ali an(l onc ( I ) (iencral

lilcctrrc Gllnx- I lB70l15 sparc cngmc) and (r) prc-

clclivcry payrncnts {br sonre ol'thc aucrafl and (rr)

thc caprtal cxpcnthlure rcclutred lbr thc long-tcrni

opcratron ancl ntatntcrtanoe of thc aircrafi tlect)

'l'lic guarantcc rs wrthrn tlrc lrurrt sct b),Parliament

I{egulation 26(l Xc) of thc I)l"MA rcgLrlattot.ts

spccrfics that thc natronal publrc dcbt shall not

oxcccd 50 pclocnt ol'Gross l)<>rnestrc l)rocluct

(Gl)l)) in nct p[cscrlt valuc lcrurs Ir.rclutfing thc

I(Shs 77.48 brllton guatautce, the nct prcscnt valuc

natronal public debt to Gl)l) ratro wrll bc 4J 801,

(thc ratro $ 46 gyo belore takrng rnto accot-ltL thc

guar antcc)

(c) fiscal nsl<s shall lre nranagcd

pr uclcnLly, and

'l'he gLrar antec crrsui cs that thct c ts uo casl.t otttflora,

and thc KQ rcstructuring is dcstgncd to crcalc a

vrablc busrrrcss that cnablcs I(Q to play rls unl)ot tartt

rolc rn thc cc()l)omy

(1) a r casorlablc dcgrcc ol'
pr edrctzrbrlrty wrth respcct

to tlrc lcvcl ol'tax lates ancl

tax bascs sliall bc

r arnlarnetl, takrng rnto

llccount any lax rc lir tns

tliat uray hc nradc rn tlic
lirtur c

- 15 -

Not applrcab lc



(3) For the purposes of subsection e guarantcc rs a contingent liabi ity and does notTlr
(2)(c), shorr ternr borrowing shall
be restricted to rnanagernent ofcash
flows and in case of a bank
overdraft facility it shall not exceed
five pel cent ol' the lnost rcccltt
audited national goverrurent
rcvenue.

involve any cash outflow

(a) The National Tleasuly slrall cnsurc 'l'he guarantee is within the limit set by l)arliaurenL
that the level of National Dcbt
does not exceed the level specified
annr:ally in thc mediur.ll ten.n
national goveullncnt dcbt
managelltent strategy submitted to
Parliameut.

(5) Regul atrons lnadc undcr this Act 1-he I{cgul ations undel I)[:M Act, 2012 have been
may add to the Iist of fiscal
plinciplcs set out in subsection (2).

complied with

(r) u'here Parliament has passed a The gualantce is within thc liurit set by Par.lianicnt
resolution scttiug a liniit Ibr the
purposes ol this scction-

(i) the amount guar.anteed does not
exoeed that limit; or.

(ii) if it cxcecds thar limit, thc
dla{i gualantec docuructrt has

bcen approvcd by rcsolution of
both l [ouses of l)arlianrcnt.

Rcgulation 26( I )(c) of the pl:MA regulations
spccifies thal tlre national public debt shall not
exceetl 50 pelccnt of Gross Domestic I)t.oduct
(GDI,) in net prcscnt value ter.ms. Including the
KShs 77.48 billion guarantee, the net preserlt value
rratiorlal public debt to GDp r.atio will be 47 .go/o
(thc ratio is 4(t.9%o bel"ore taking into account thc
gualantee).

Regulation 26(1)(c) of thc pl;MA rcgr.rlations
specifies that the national public debt shall not
excced 50 pcrcent of Gross I)ontestic l)roduct
(ODI') in nct prcsent valuc terms. lnclucling the
KShs 77.48 billion guarantee, the nct prcscnt vahle
national public dcbr to GI)1, r.ario will be 47.t%:o
(thc la(io is 46.9Yo bclolc taking into account tlic
gualantec).

Not applicablc, as thc liurit will not bc cxcecdcd

- 16-



(g) the Cabinet Secretary takes into

accouut the equity between tlie
national government's interests

and the counly government's

intcrcsts so as to ellsurc fairncss;

Not applicablc, as KQ is a private bon'owet

'['hc Guarantee Agreement provides cenain

cornpliance and lcporting conditions for KQ to the

Cabinct Secletary on a peliodic basis.

Not applicable, as this is a not a guarantee to a

county governnlent but to a plivate borrower.

O the loan is made iu accordance with
plovisions of this Act aud ar.ry

regulatiorrs rnade thet eunder.

The loan is in compliauce with the Act

Subscction (3): Parliamcnt may approvo n draft loan guarantee document as providcd

by subsection (2XfXiD only if satisficd that-

(a) the guaranlee is in the public
interest;

Subscction (ii) is not applicable

Subsection (3) is founded on subsection 2(l)(ii),
wlrioh is not applicable as tlle guarantee is within
thc linrit.

(b) the borrower''s finanoial position is

strong enough to enablc the bo ower

to repay the loan proposed to be

guaranteed and to pay interest ot other

anlounts payable in tespect ofthe
loan; and

(r:) the loan is gealed towards

stimulating sconor.nic glowtl.r in a

county government.

Subscction (4): To enablc Parliamcnt to decidc whcthcr or not to approvc n draft loan

guarantec documcnt as provided by subscction (3), the Cabinet Sccretary shall prcpare

and submit to cach of thc House of Parliamcnt a papcr that-

(h) the borrower oornplies with any

conditior.rs irnposed by the Cabinet

Secretary irr acoordance with the

legulatiot.rs;

(i) the Cabinet Secretary has taken into

account the recotrrmeudation of
the Intergovernrnental Budget ar.rd

Econornic Council in respcct of
any gualantee to a county
governrnent; and



(^) gives details of the loan that is Not applicable
proposed to be guaranteed, including
the arnount of thc loan, tlic ter.ms of
rcpayntent, and the details ofthe
interest or arry other an]ount payable
undel the loan;

Subsection (3) is founded on subscction 2(f)(ii),
which is not applicablc as the guarantee is within
the limit.

2

(b) specifies thc narional
govenlulent's total contingent Iiability
under guarantces given under this
section; and

(c) specifies any other inlor.mation that
the Cabinet Sccrctary cousider.s

relevant

Itegulation 202
cxpcnditulcs ol

: Pursuant to thc provisions of s.- cction 58 of the A ct, the capital project

(a) county govel nnlcnts for u4tich a Not applicablc, as I{egulation 202(a) applies to
guarantec rs lequcstcri, shall ntcet thc
following requircrnents,-

coullty govcnlt'lletrts, whcre as Ke is a privatc
botrower.

(i) thc borlowcr. shall delnolistratc
that thc projcct could not be

financccl olt lcasonable tcr.urs and
conditiotrs without a go\/el.nlnent
loan;

(ii) prcvidc (hc pr.ojecred cash I,low
clearly sctting out projectccl
disbulscment schcd ulc and
lepaymcnt ltlan:

(iii) tlrc borrorvcr shall contt.ibutc a

substantial portiorr of projcct funds
lr'orrr thcil rlrrrr r.csourccs and in
any case not lcss than fifieen ( I 5)
pelccnt;

- 18 -



(iv) a national government entity

or county government that defaults

on a loan shall be put on an agrced

financiaI recovery progrartrme by

tlie National 'freasul y;

(v) it is a feasible project that has

been approved by the national
government entity or county
government entity as n:ay be

required by national or county
legislation;

(vi) the application of thc
guarantee shall be submitted with
a draft loan agreement; and

(vii) any othct guidelines

consistent with the Act as rnay be

gazelled by the Cabinet Secretary;

(b) national governments entities for
which a guarantee is requested, shall

meet t[]e lollowing requirements-

(i) the nationa[ government entity
shall demonstlate that the project
could not be financed on

reasonable tenns and conditions

without a loan;

(ii) provide (he pro.jected cash flow
clearly setting out a projected

disbursement schedule and

lepaymerlt pIan;

(iii) the national government entity
shall contribute at least fifleen (15)

percent of the project cost from
their own resources;

(iv) it is a feasible project that has

been applovcd by thc govelning

body as required under these

Regr.rlations;

Not applicable, as Regulation 202(b) applies to

national government entities, whereas KQ is a
private borrower.
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(v) concessronalrt1,ol the pr o;toscd
Ioan rs fully cvaluatccl by thc
national govcr nmcnt and rs

determrncd to be at thc acccptablc
level ofgrant clcntcnt as pcr thc
bot towtng stratcg)/,

(vi) satrsfics all rhc Iiscal
lesponsrbrIrt1, pr rncrples set out ln
the Act arrd tlrcsc Ilcgrrlations.

(vri) thc Natronal 1-r casur y has
confirnrcd that the lcndcr rs of
good crcdrbilrty anci standrng u,rtli
the Govclnntct)t of l(cnya, and

(r,iu) any oLhcr gurclclrnes as

Cabrncl Secrctarl,to {hc Natronal
'h easul y r.nay;trcscrrlrc rn a

govel nment gazclte

l{3 egulation 203. I)ursuant to thc provrsruns o1'scctron 58(2)(a) of tlrc Ac(. and rn addrtron to
lltovisions uudet tcgulaltotr 202, thc follorvrng l.rroccclulcs shall apply rn rclatrop to a,al.lo,al
g0vc lulclt t cntlty

(a) bclorc scckrng a natronal
go\/el tlnlcltt gualal)tcc. thc
govelnlng bod1, of thc trattonill
govel nntclll cutr{)/ shall zlpl)tovc
thc bor rowrng rncludrng lls tct nls
and conclr trons

(b) altcr approi,al bv thc govcrrrrng
bocly. thc (lhrcl llxecutrvc OIIlccr
ol'thc cntrtv shall sultnrrt thc

lloltoscd loan itgrccntcrrt anrl ir

scssronal l)al)cl to thc ('al)lnct

Sccr ct:rr y rcsltonsrltlc lirr thc.

natlonzrl govcr nrncnt cnttt) li)r
a1t1;r oval ol'Lhc ltorrou rng.
rrtcludlrg rts broad tcrnrs and

condrtrons.

Itcgulatron 20-l rs not altltlrcablc, as K[r.s no Ia
ntr(ronal govcr nnleltt clttrt), btrt a pr rvatc lror ro$,cr

Ilorvcvcr, tt sllould bc notcd that thc guar.antcc rs lirr
the;ttrr;losc of restructLrrrng cxrstlllg Ioans anri ncs,
Iacrlrtrcs u't sul)l)olt ol thc calltal asscts

{cgLrlatron 201 ts no( applrcablc, as Ke r-not
natronal govcr nnlcnt ctrtlty bul a l)l l\,zrtc bor ro$,cr

I Iou,cr,cr. KQ lras availccl thc finarrcrng agtcct.t.lcnts
to (i()l< 1'ol rihrch (irK ts stcllllure rrr to provrcle thc
guatantccs Ihc Scssronai l)altcr lras bccn approvcrl
br thc (labrrrct an(l subtulttcd ttt tlrc Nalronal
Asscrrr I;11
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.(c) upon approval under paragraph (b),

the Chiel Executive Officer shall

submit thc final draft loan

finarrcing agreemenl and the

approval of the governing body

and the Cabinet Secretary

responsible for the entity to the

Cabiuet Secretary requesting for
the guarantee ofthe final loan

financing agreemenU

(e) upon approval of a loan guarantee

request, the Cabinet Sccretary shall

seek the legal opinion of the

Attorney General.

(Q upon receiving tl.re views of the

Attorney-General and taking them

into account, the Cabinet Secretary

to the National 1'reasury shall

submit a sessional papel to

Parliament with recommcndations

seeking its approval.

(g) the Cabinet Sccretary shall

communicate the decision of
Parliamcnt on the draft loan

guarantee to the respectivc chief
executive officcr; ancl

l{egulation 203 is not applicable, as KQ is not a

national governnlent entity but a privatc borrower.

I{egulation 203 is not applicable, as KQ is not a

national governrnent entity but a private borrower.

Regulation 203 is not applicable, as KQ is not a

national governrrcnt entity but a private borrowel'.

I{owever, the Sessional Paper has been approved by

the Cabinet, and takes into account the views of tlle
Attorney General. It is uow before the National
Assembly.

I{egulation 203 is not applicable, as KQ is not a

national governnrent entity but a plivate bolrower.

llowever, this will bc clone onr:e thc National

Assembly communicatcs its dccision on thc request

for approval.

(d) the Cabinet Secretary may reject a

request for loan guarantee with
reasons and communicate the samc

to the concerned cl.rief executive

officer;

Regulation 203 is not applicable, as KQ is not a

national governmellt cntity but a private borlower.

The Attorney Genelal has continued to provide legal

expertise and guidance as the guarantee agreernclrts

ale being finalized.
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) upon approval by Parliarnent the
Cabinet Secr.etar.y to the National
'lieasury slrall issue a loan
guaralrtee.

(r

4

I{egulation 203 is not applicable, as Ke rs not a
national governrnent entity but a private borrower

However, this will be done once approval is
granted by the National Assembly.

Ilegulation 204. Upon recomntend ation by the Cab inct Sccrctary to the Narional l'Ieasuryt
Palliament may approve a draft Ioan guarantee docuurent as provided under. section 5g(2)(f)
of the Act, only if it is satisfied that-

(a) thc gualantee is in the public
interest;

The guarantee sccurcs ll.re sulvival and growth of
Kenya Ailways and the aviatior.r sector in Kenya,
which is critical to the Kenyan ecotlol)ty.

(b) the bollowcrs firrancial position is The restructuring is designed to create a viable
strong enough to enable the
bolrower to repay the loan
ploposed to be guaranteed and to
pay interest and other charges
based on plojected revenue
streams;

(c) concessionality of the proposed
Ioan is fully evaluated by thc
national and county govel.lluients
and is deterutined to be at thc
acceptable level of grant elen.rent

as pcr thc borrowing strategy;

(d) thc loan investlnents are geal.ed

towalds stinr u lating ecorronric
glowlh in a coultty gover.nulcnl;
and

busiriess that is ablc to mcel. its clebt obligations

Not applicable

Not applicable

[{owever', tlre KQ restr.ucturing is designecl to cl.cate
a viable business. It has been dctcrnrined that therc
is a business case, as wcll as an cconornic czrsc. for.a
restt uctured KQ. Indccd, implemcntatiou ol' the
opcl atiolls contpouent of the tur.uar.oLrnd plan is
already bearing n.uit, wi(h Ke posting progrcssivcly
improved lesults.

It is critical that (iovcr.nnrcnt suppol.ts thc
lestlr"rctulir.rg efforts of Kenya Air.ways as thcr.c ar.e

significant bencfits to thc country. Kenya Air.ways,
as a strong hontc-bascd cat.r.ier, is [ully aligncd with



a

the goverrrment's ambition for Nairobi as an

integrated regional hub, due to its geographically

optimal location.

Notably,

The Government has made significant

investment in developing and upgrading

aviation infrastructure (e.g airports, air

navigation, etc.) to supporl the vision.

b. 'lhe development of the KQ network, creating

an efficient gateway to and fron Nairobi,

enhances Nairobi's attractiveness as an

international centre of business and investment.

Currcntly, there are in excess of35 headquarters

of international institutious based in the city.

The developmerlt of the KQ netwoLk with its

renewed focus on Africa creates all the

gateways to and from Nailobi, making it an

efficient aviation hub supporling the Vision

2030 objective to also make Nairobia financial,
as wcll as conference tourism, hub and increase

the access to key tourisrn destinations.

d. As a national carrier and a recognized African
brand, KQ represents the coLlntry, and indeed

the continent, in the global aviation industry.

In olhcr jurisdictions, airlines arc at the centre

of country positioning stralegy. lndeed, the

integrated regional hub strategy is strongly
pursued by countries such as the Gulf States,

1'ulkey, China and Ethiopia.

c

e

(e) all legal issues lelating to fiuaucial
agreen'rents, tripartite signing, and

subsidiary agreelnents are lully
addlessed.

The Attorrrey General has contiuued to pLovide legal

expertise and guidance as the guarantee agreements

are being finaliz-ed.

-23-



4.0 COMMI'TTI'Ii OBSIIRVAI'IONS

I'hc committce havi.g co,sicrcrcd thc scssio,al papcr, oLrscrvcd as fo ows:

4.1 Cornpliance vvith the I)IiMA rcquirenrenls

'l'he SessioDal [)apcr lrlct all the lccltriren]cnts set out in Section 5g of thc Public l..inance
Matragentetrt AcL ol2012 and its legr"rlations ou powcl of thc cabinct Sccr.etary to grarantec loans
as well as Section 196 olthc t)l'MA on adhelcnce t. the dcbt limit of 50%o of GI)1, in Npv rcrms.

4.2 Kcnya's d cbt stocks

'l'hc Kcnya's total borrowiug was fast apploaching thc sct limit ol 50% of Ct)1, in Nct l)r.csent
valtrc (NI'}V) tcruts. ourtctttly, thc cotrntry's dcbt stock to (iDl) is 47.gyo itt Nct l)r.cscnt Value
(NI)v) tcrms; which is KIls 4.:106 trillion in rrominal tcrnrs against a total lorlinal GI)I, ol.KllS
[i 2 trilf ion fo| tlre cncl o1'2011.1f-Kenya wclc to cxhaust this Iiniit, the country woulcl not be able
to bouow in the evc.t of a shock. 'r'rrc status oIKc.ya,s debt is itcmized in thc table bclow.

l)cbt Category KI'S ol' of
GI)Plirtal Conccssional

Debt)
Dcbt (Multilateral plus []ilatcral 1,5 1 9,649,822,(t I 4.7 4 18.5%

Discounted Conccssional I)cbt
1 ,139,737 ,366,96t .06 1l'.9o/o

2

(lommelcial Banks Dcbt
Conrnrclcial Ilanks I)ebt p
Bond)

(Supplicrs (-'r.cdit plus
lus Intemational Sovcrcign

648,256,895,204.63 7.9%

71 ,475,000,000.00 0.9%
'lirtal Commcrcial I )cbt (3 r-4) 725,731,895,204.63 8.8%'l'otal Donrestic Debt as at 25th May 2017 2,060,809,t61,974.76'fotal Nonrinal I)ublic l)eb t and Publicly Guar.antccd I)cbt 4,306,190,879,794.137

{,t

I(cnya Airwtrys (iual.irnrcc

!,!10

25.1%

iqy"
3,126,27 8,,424,1 40.45 47 .8(,1,

8,2 I 0,193,368,244.45

(
'l'otal Net I)rcserrt Valuc ol l,ublic :rirtl t,r,trticty
(luarantccd Dcbt as a ,2, of (iDl, (2+5+6) (scc notc lj
Mcnro Ilcnr: Nominal GI)1, Iistimatc tirr cnA irt2t[ Z

_-(secnotc) _ _.
Source:'l'he National'l).casu11,

4.3 Slalus ol'thc prcviou.sll, guarantec<l loans

.l'hc 
cotnntittcc notcd with cottcclrr tltal sonrc oI thc cntities that thc govcr.nnrcnt hacl guaranlccl

loans hatl clel'atrltcd niceting thcil obligations. As a lesuit, tlrc govenlront was callc4 ,,on lo
scr'icc (ltosc louns. Such guara.tocs ar.c itcrnizcd in thc tablc bclow:

I

I
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Borrower Quarter I Quarter ll Quarter lll Cum. March 2O17

Projected Actual Proiected Actual Proiected Actual Proiected Actual

199 361 200

734 158

26 l7

520 375

361 400

290 327

387 383

156 764

361 366

156 164 351 565

Source: Qua[erly llconomic & Budget Review Malch 20l 7

4.4 Kenya airway's shareholding

The current shareholding of KQ was as follows:

Organization / Individual
Perrnanent Secretariat to the 'l'r'easul'y

Koninklijkc [.,uchvaad Maatschappij (KL,M) I{oyal DLrtch Airlines

1,038 1,103

Standard Chartered Notninces LTD Non-l{esident A/C KEI

Mike Maina Kar''rat,

Staudard Charlclcd Nonrinecs L'll) A/C 9187

Vijay Kunral l{atilal Shah

StinJard Chartcred Norniuees LTD A/C 9230
'standald 

Charterecl Kcrtya Nourittces LTD A/C Kl:'0027 49

Galot International L'l'D

Iiinail birlanrali

Otirel shareholclels

1<''

No. of Shares

445,920,551
qoo,oiaoi,oze

143,000,000

64J98,940

21,543,651

15,328,400

14,530,773

r t,264,538

10,609,482

10,424,100

359,428,562

1,496,469,035

8-9
i-r-J6
4-16

Total

After restlucturing, the shareholding ofKenya Airways was expected to be as follows

Sharcholdcr .
(iovernment of Kcn 43-48a

KI.M
I-ocal llank Trust
Othcr Shareholders (including minority shareholdcrs)

4.5 Inhcrcnt bcncfits of Kcnya Airways to thc country

Kenya Airways, as a strong home-bascd catricr, is fully aligned with thc govet ntnent's ambition

lor Nairobi as an intcgratecl regional hub, due to its gcographically optimal location. Notably,

2

J

4



lr

'l-he Go'er.r,ent has macrc srgnrficant i,vcsl,rcrt r, deveropr.g a,d upgradrng a'ratron
inflastructurc (c g arrports, zi travrgatrolt, etc ) to suppolt the vrsron
'l'hc dc'cloprne.t of trrc Ke ,ctwork, crcatrng a, crficicnt gatcway t. ancr llom Narrobi,
etthatrccs Natrobt's zlttlacti'cncss as an rntcrnutror)al cenlrc ol-btrsrncss an(l l,\,cstrlrclrt
cutrctrtly' thcle arc tll c\cess of35 headquartcrs oIrntcrnatronal lrlstrtutrons basccl , thc
crty

1-hc develop.rcrt o1'thc Ke ,ctwork wrtrr rts rcrrc*,cd f.cus .n AIirca crca(es afl thc
gatcways r'o a,d lionr Narrobr, nrakrng rt an erlicrcnt a'r'tr., hulr srpportr]g the Vrsron
2030 oblcctrvc to arso r,akc Narrobr a financial, as rvclr as coarcrc.cc rourrsr,. hub a.d
iucrcasc tlre acccss to kcl,tourrsnr destinatlons

As a natronal car-rrcr a.tr zr recog,rzcd AIlrca, brana, Ke.cpr.cscnts trre c.u.trr,...d
indccd thc contlllcut, rn thc global avrzttron rndustry

I. olhcr ;urrstlrctlons, ir,r,rcs are at thc ccrtlc ofcou,tly posrtro^ing stlatcgy Indcc(r.
thc intcgratcd tcgt<lltal hub stratcgy rs strongly ilursLrctl by cor.,tucs suclr as tlic (iulf
Statcs,'lirrkcy, Chrna and l.)thropra

c

d
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5.0 COMMITTEE RECOMMI'NDATION

I{aving considered Sessiorral Paper No.3 of 2017 on Goverumeut guarantee of USD 750 Million

(equivalent of KES 77.48 bitlion) in support of restructuring of Kenya Aitways, and pursuant to

tlre provisions of Section 58 (l ) of the Public Finance Managelrlent Acr of 2012, the Comurittcc

recommends that:

c) The National Assembly approves Sessional Paper No.3 of 2017 on Coverrlrnent

guarantce ofUSD 750 Million (equivalent ofKES 77.48 billion) in supPort ofrestructuring

ol'Kenya Airways.

d) Ttre National Treasuly should leport to the Natiorral Assembly semiauuually ou the

performaucc of Kenya Airways PLC with a clear status of the airline's loan

portfolio.

o.-+'' 2-c 17__L-\-a-=
l) atcSigned

CIIAIRPERSO

N. BENJAMIN LANGAT, C.B.S, M.P)

DEPARTMEN'TAL COMMITTEE ON FINANCE, PLANNING &

TRADIT
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The Low of Controct (Ane ndme nl) Bill, 2017

MI'MORANI)I.JM OF' OI}JI1CI'S AND RtrASONS

1'he plincipal ob.iect ol'this llill is to amend the Law of Contract Act, Cap.

23. lt proposes to amend tho law so tlrat in case ol'a dclault by the

principal borrower, thc oreditor should fitst rcalise thc assets ol' the
principal borrower [refore ploceeding to realise the assets ol tltc guarantor.

Clause I ol the Bill providcs lbl the short title.

Clause 2 of the llill providos lor the amendment to section 3 of thc Act to
provide that belblc a cledilot' pursues a guarantol iu law, he should tlrst
lealise thc asscts ofthe plincipal dcbtor.

Statcmcnt on thc dclcgation of lcgislativc powers and limitalion of
fundanrental rights and frecdoms
I'he Bill does not delegate legislative powers to thc Cabinet Secletary. I1

does not lirnit Iundamental rights and freedoms.

Statemcnt that thc Bill conccrns county governments
'fhe Bill does not afl'ect the fuuctious of tl.re couuty governtnetrts and is

thcreforc not a Bill conccrning counties for putposes of the Standing
Orders.

Statemcnt that thc Bill is a money llill within the mcaning of Articlc
ll4 of the Constitution
'I'he enactment of this llill shall not occasiou additional expenrlitttre ol'
public funds.

Dated thc .2017

IIon. llcnjamin Langal
Mcnrbcr of Parliamcnt.

2



The Lnw of Controct (Ame ndmenl) Bill, 2017

Section 3 of the Law of Conlrocl Act xthich it is proposacl to omentl-

Certain contracts to be in writing

(l) No sLrit shall bc brought wheleby to chat'ge the del'endant upon any

special prornisc to answeL 1'or the debt, dclault or tniscarriages of anothct

persorr urrless the agreement upon which such suit is brought, or sollle

memorandum or note thereof, is in writing and signed by the party to bc

charged tl.retcwith or some other persott thereunto by hini lawlully

autlrorized.

(2) No suit shall be lrrought whclcby to charge any persoll upon or by

reason of any represeutatiotl 01'asstlt'allce matde or giveu coltccltritrg or

relating to the cllaracter. oottduct. credit. ability. trade or dealings ol'arr1'

other person, to the itltent or ptlrpose that such otlret person may obtaitt

cledit, morrcy or goods. uttless such reprcselltation or assul allcc is nraclc in

rvliting, signed by the patty to be charged lherewitll.

(3) No suil shall be brought trpon a contt'acl lor the disposition ol'an

interest in land unless-

(a) the conlract upon which the suit is fotrnded-

(i) is in writingl

(ii) is signed by all the parlics theleto: and

(b) the signatr-u'c ofeach party signing has beeri attestcd by a witness who

is plesent when the colltract was signcd by such party:

Provided that this subsection slralI not apply to a contract Ir.radc in the

course of a puhlic auction by an auctiolleet within the meaningl ol' thc

Anctioneers Act (Cap. 526), nor shall anything in it aflect the clcatiou ol'

a resulting, implied or collstructive tlust.

(4) Subscction (3) shall not apply to a corltract made itr the courso o['a

public auctiort uot'shall anything irt that strbsectiorl atlect the creatiou or

operation of'a rcsulting. implied ol a collstrttctive trust.

-)





The Law of Contract (Amendment) Bill,2017

(5) 'I'he terms of a contract may be incorporated in a documettt eitlter by

being set out in it or by refereuce to sonle otlter docuntent.

(6) For the purposes ofsubsection (3)-
"disposition" includes a transfer and a device, bcquest or appointment of

property contained in a will;

"intelest in land" nreans any estale in or cliatge ovet'laud, or alty estate

in or charge over tlle proceeds of sale ol'land;

"party" includes any agent, auctioneer or advocate duly autholized itt

wliting to act in the abscnce ofthe party who has given such authority;

"sign", in relation to a colltlact, inchrdes Ilaking oue's mark or writing

one's name ol initial otr the instrument as atr indicatiort thal one intends to

bind lrimself to the conteuts of the instrumertt and in rclation to a body

corporate includes-

(a) signature by an attorney of the body corporate duly appointed by a

power of attorney registeled undel the Rcgistration of Documertts Act

(Cap. 285)l

(b) the affixing of the comnron seal o1- the body corllolate iu accotdaucc

with the coustitulion oI the articles of association o{'the body corporate,

as thc case nTay be, iu which case no l'Luthel attestation shali bc required;

"transti:r" includes a morlgage, chatge, lcase" collveyancc, assignment.

assent, vesting declalation. vesling instrutnent disclainrer, telease and

evely otlrer assurarlce of property or any interest therein by any

instl'ument other lhan a will or a codicil.

(7) The plovisions of subsectiou (3) shall not apply to any agreelncr.lt or

contract ruade or entcled into before the cotnureucemeut ol' that

subsection.

4
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REPUBLIC OF KENY.'A 
' )t

L

THE NATIONAL TREASURY

SESSIONAL PAPER NO. 3 OF 2017

GoVERNMENTGUARANTEEoFUSDT50MILLIoN(EQUIVALENTToI(Es75.26
BtLL|ON) lN SUPPORT OF RESTRUCTURING OF KENYA AIRWAYS

ln accordance with the provisions of the Public Financial Management Act,

2012, section 58 (1) of the Laws of Kenya, the following information is laid

before the NationalAssembly for consideration and approval'

Thel(enyaAirwaySPLC(formerlyKenyaAirwaySLtd)isalimitedliability
company established under thc Companies Act in which the Government owns

2g.g% of the issued ordinary shares. lt is, therefore, a Government linl<ed

co rpo ratio n.

Kenya Airways PLC (KQ), the l(enyan National Carrier has grown significantly

over the last 15 years - from a turnover of KShs 25 billion in 2002 to l(shs 100

billion in 2011. ln the same period, profitability improved significantly - at one

point l(Q had the second highest operating margin globally'

ln 2011, on the back of this significant growth, KQ embarked on a fleet

modernization, financing and expansion programme based on a market outlook

largelybasedontheprojectedbusinessexpansionandgrowthintoAsia'This
saw the fleet growing from 32 aircraft in 2011 to 45 in 2015'

of the total fleet growth, seven (7) aircraft and one (1) aircraft engine (six (6)

Boeing787-Baircraft,onc(1)Boeing777-300ERaircraftandone(1)General
Electric GEnx-tlBloll5 spare engine ) were prima rily financcd f rom loa ns

obtained from two international banks, namely Citibank N.A. and JP Morgan

Chase Banl< N.A., through a special purpose vehicle clrristened Tsavo Aircraft

Financing t-LC, a Delaware limitcd liability company, as the lessor' The loans

2

1

4

5



2

were guaranteed by the Export-lmport Bank of the
offrcral cxport cre drt agency of the U n ites States

Unrted States (US Exim),

The prcferred frn.rncrar restructLr rrg optron cntarrs a sorvent co.sensuar rnter
Condrtronal RestrLrctLrrng, whrcr.r c reates thc rrcentrvcs to ensurc that ,rlr tlre
relevant stakehordcrs of thc co,'rpany cont.bLrte to the rostructLrrng to
achrovc a mutuarry bcnefrcral outcome lt rs rntcr-condrtrorar on auary u,-,"" of
tlrenr agrecrall to Irre restrrrcture 'r he rcstrLrctrr-r.g1 fra.rework rs cxported to

an

6 ln order to frnance pre-delrvery payments for some of the ordered arrcraft,
Kenya Arrways obtarned short term facrrrtres from ereven (11) rocarbanks, berng
Equrty Bank, Jantrr Bora Bank, l(enya Commercral Bank, Comntercral Bank of
Afrrca, l&M Bank, Natronal Bank of l(enya, Dramond Trust Bank, Co_operatrve
Bank, NIC Bank, Chase Bank and Eco Bank.

ln the post 201,2 perrcd, however, the overall marl<et context changed
srgnrficantry, marked by clowntur.s rn tradrtronar tourrsm source markets for
Kenya, terrorism rcrated advrsorres rmpactrng Kenya, rncreased costs from theflcet acqurred, and unprcccdentcd competrtrve pressures, the results of whrch
led to srgnrfrca,t losses that havc croded the caprtar of trre company tlrereby
threatenlng rts survrval and occasronrng the rreed to restructure Ke, both
o pe rationa lly and frnancrally

7

8 wrth full support and rnduigence of the Government and other stakehorders,
the Kenya Arrways pLC has negotrated a ftnancral restructunng plan whoscpnmary oblectrves are (r) to reduce frnancral leverage, r.e, to reduce the
rnordrnate rever of rndebtedness and create caprtar structure arrgned to the
company's asset l.vcrs to enablc r(e to tradc on rts own barance sheet gorrrg
forward, and (r) to ,rcroasc the arrrrne 's Irqurdrty to e.sure that rt can orleratc
normally rrke any other corporate gorng forward. -rhrs 

substantrar dercvcragrng
wrll be suffrcrent to attract strategtc ltvestors,

The frnancrar restructurng rs supported by the turnaround pran initrated rn
2015 The turnaround rs arrcady bea.ng frurt, as demonstrated by the fuI year
results for 2016/17 Thc operatrng margtn tmllroved by KShs 5 brlhon to
l(Shs 900 r.nrllron from an opcratlr[] loss of KShs 4 I brllron

9

r0
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yield permanent and temporary liquidity of approximately US$ 1. billion and

reduce the debt from over US$2 billion to almost USS1.2 billion.

11 To facilitate this transaction, GoK will convert its debt us$243 million plus

accrued interest to equity. GoK will also provide a guarantee amounting to

us5750 million to cover both US Exim and the participating local banks to the

tune of US$525 million and US$225 million, respectively. These guarantees are

a contingent liability required to secure future funding of KQ. They avoid any

cash bailout and conscquential request from all stakeholders to receive cash.

Gol( will receive additional shares in KQ in consideration for providing the

guarantees.

L2 Although the total guarantee is sized at USS750 million, the most likely

downside case in a going-concern scenario is a u5s75 millron draw down on the

guarantee to the local banks in 10 years urrder the financial structure. This

would arise in the event that the share price of KQ does not fully recover to the

value that a sale of the shares held under the financlal structure does not meet

the debt service obligations of the banks.

13 llowever, in a liquidation scenario, the downside rises to USS280 million,

mainly on account of exposure under the guarantee to Kenyan banl<s, as the LIS

Exim portion is asset backed (comprising the newest fleet in KQ). ln a

liquidation situation, the aircrafts which have value would be sold with only a

minimal residualrisk exposure to GoK.

14 It is important to note that once KQ is restructured and is back to financial

stability, it will be able to meet its financial obligations, mitigating GoK risk. lt

has been determined, through an independent third party, that there is a

business case for a restructured l(enya Airways. The indr:pendent third party

has also supported tlre restructuring proposal by KQ's transaction advisors.

15. ln addition, l(enya Airways, as a strong home-based carrier, is fully aligned with

the government's ambition for Nairobi as an integrated regional hub, due to its

geographicalty optimal location, Notably,



4

The Government has made significant investment in developing and
upgrading aviation infrastructure (e.g. airports, air navigation, etc.) to
su pport the vis io n.

b. The development of the l(Q network, creating an efficient gateway to and
from Nairobi, enhances Nairobi's attractiveness as an international centre
of business and investment. Currentiy, there are in excess of 35
headquarters of internationa I institutions based in the city.

The development of the KQ network with its renewed focus on Africa
creates all the gateways to and from Nairobi, making it an efficient aviation
hub supporting the Vision 2030 objective to also make Nairobi a flnancial,
as well as conlerence tourism, hub and increase the access to key tourism
destinations.

d. As a national carrier and a recognized African brand, l(e represents the
country, and indeed the continent, in the global aviation industry.

ln other jurisdictions, airlines are at the centre of country positioning
strategy. lndeed, the integrated regional hub strategy is strongly pursued
by countrres such as the Gulf States, Turkey, China and Ethiopia.

16. lt is also worth noting that countries normally intervene and save their airlines
when they are in financial distress. Examples of airlines restructured with
significant sovereign support include Olympic (Greece), Japan Airlines, Air New
Zealand, South African, Malaysran ar-rd Pal<rstan lnternational Airlines.

17 Against this background, it is critical that
restructuring efforts of l(enya Airways.

Govcrnntent supporls the

18. l-he current total corrtingent liabilitics of the Governnrent of Kcnya in respect
to the Public Financial Managenrent AcL,2or2 sectior.r 5B (2) (f) ilmount to KShs
57.68 billion and with the proposed guarantee of a sum equivali:nt to KShs
i5.26 billion the aggregate amount will be l(shs 132.94 billion 'T'lris, together
with the stock of outstarrding debt, is withirr the debt limit set by parliament.

a

c

e
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19. '[hc Natronal Assembly ts requested to approv(] the l(enya Government

Guarantee arnountrng to USD750 mrllron (eqtrrvalent to KShs 75 26 brllron), for
the restructurrng of l(enya Arrways PLC, as follows -

(r) A Guarantee of USD 525 mrllron to US Extnr Bank tn order to delivcr liqLrrdrty

savrngs to KQ over frvc (5) years

(rr) A Guarantee of USD 225 mrllron to local l(enyan banks, prtmarrly to support
worl<rng ca prta I requ rrements

Y l(. RO

CABINET SECRE URY

DATE
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REPUBLIC OF KENYA
THE NATIONAL TREASURY

SESSIONAL PAPER NO. 3 of 2Ot7

GOVERNMENT GUARANTEE OF USD 750 MILLION (EQUIVALENT TO KES 77.48
BILLTON) rN SUPPORT OF RESTRUCTURTNG OF KENYA A|RWAYS

ln accordance with the provisions of the Public Financial Management Act
2012, section 58 (1) of the Laws of Kenya, the following information is laid

before the National Assembly for consideration and approval.

The Kenya Airways PLC (formerly Kenya Airways Ltd) is a limited liability
company established under the Companies Act in which the Government
owns 29.8%o of the issued ordinary shares. lt is, therefore, a Government
lin ked corporation.

Kenya Airways PLC (KQ), the l(enyan National Carrier has grown significantly
over the last 15 years - from a turnover of KShs 25 billion in 2OO2 to KShs 100

billion in 2011. ln the same period, profitability improved significantly-at one
point KQ had the second highest operating margin globally.

ln 20LL, on the back of this significant growth, KQ embarked on a fleet
modernization, financing and expansion programme based on a market
outlook largely based on the projected business expansion and growth into
Asia. This saw the fleet growing from 32 aircraft in20LL to 45 in 2015.

Of the total fleet growth, seven (7) aircraft and one (1) aircraft engine (six (6)

Boeing 787-8 aircraft, one (1) Boeing 777-3O0ER aircraft and one (1) General

Electric GEnx-1,l87O/15 spare engine) were prima rily financed from loans

obtained from two international banks, namely Citibank N.A. and JP Morgan
Chase Bank N.A., through a special purpose vehicle christened Tsavo Aircraft
Financing LLC, a Delaware limited liability company, as the lessor. The loans

were guaranteed by the Export-lmport Bank of the United States (US Exim),

an official export credit agency of the Unites States.

2
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6 ln order to finance (i) pre-delivery payments for some of the aircraft and (ii)
the capital expenditure required for the rong-term operation and
maintenance of the aircraft fleet, Kenya Airways obtained loan facilities from
eleven (LL) local banks, being Equity Bank, Jamii Bora Bank, Kenya
commercial Bank, Commerciar Bank of Africa, r&M Bank, Nationar Bank of
Kenya, Diamond Trust Bank, Co-operative Bank, Nrc Bank, Chase Bank and
Eco Ba nk.

ln the post 201,2 period, however, the overall market context changed
significantly, marked by downturns in traditional tourism source markets for
Kenya, terrorism related advisories impacting Kenya, increased costs from
the fleet acquired, and unprecedented competitive pressures, the resurts of
which led to significant rosses that have eroded the capitar of the company
thereby threatening its survivar and occasioning the need to restructure Ke,
both ope ratio na lly and f ina ncia lly.

7

8 with full support and indurgence of the Government and other stakehorders,
the Kenya Airways pLC has negotiated a financial restructuring plan whose
primary objectives are (i) to reduce financial leverage, i.e., to reduce the
inordinate level of indebtedness and create capital structure aligned to the
company's asset levels to enable KQ to trade on its own balance sheet going
forward, and (ii) to increase the airline,s liquidity to ensure that it can
operate normally like any other corporate going forward, while continuingto
maintain the use of long-term capital assets, principally a ircra ft, that are
critical to the survival and growth of the airli
will be sufficient to attract strategic investors.

ne This substantia I deleveraging

9 The financial restructuring is supported by the turnaround pran initiated in
2015. The turnaround is already bearing fruit, as demonstrated by the full
year resurts f or 201,6/17. The operating margin improved by KShs.5 biilion to
KShs.900 million from an operating loss of KShs.4.1billion.

10. The preferred financial restructuring option entails a solvent Consensual
lnter-conditional Restructuring, which creates the incentives to ensure thal
all the relevant stakehorders of the company contribute to the restructuring
to achieve a mutually beneficial outcome. lt is inter-conditionalon uu.ry onJ
of them agreeing to restructure their financing arrangements. This wi[ be
through one or more of (i) reducing / deferring debt payments (ii) conversion
of debt into equity (iii) reducing or eliminating the requrrement to make cash
deposits (iv) providing new equity by KLM through cash and contributions in

.,,



kind valued independently (v) a new equity issue for existing minority
shareholders diluted as a consequence ofthe restructuring {See Annex 1).

11 The restructuring framework is expected to yield permanent and temporary
liquidity of approximately USS 1 billion and reduce the debt from over USS2

billion to almost USS1.2 billion.

72. To facilitate this transaction, GoK will convert its debt of USS243 million plus

accrued interest to equity. GoK will also provide a guarantee amounting to
US$75O million to cover both US Exim and the participating local banks to the
tune of USS525 million and USS225 million, respectively. These guarantees
are a contingent liability required to secure financing that will ensure that KQ

has the ability to continue to operate and maintain certain capital assets,
principally aircraft, that are critical to the operation of the airline.. The
guarantees avoid any cash bailout and consequential request from all
stakeholders to receive cash. GoK will receive additional shares in KQ in
consideration for providing the guarantees.

13. Although the total guarantee is sized at USS750 million, the most likely
downside case in a going-concern scenario would be a USS75 million draw
down on the guarantee to the local banks in 10 years under the financial
structure. This would arise in the event that the share price of KQ does not
fully recover to the value that a sale of the shares held under the financial
structure does not meet the debt service obligations of the banks.

1,4. However, in a liquidation scenario, the downside would rise to US$280
million, mainly on account of exposure under the guarantee to Kenyan banks,
as the US Exim portion is asset backed (comprising the newest fleet in KQ). ln
a liquidation situation, the aircrafts which have value would be sold wrth only
a minimal residualrisk exposure to GoK.

15. lt is important to note that once l(Q is restructured and is back to financial
stability, it will be able to meet its financial obligations, mitigating GoK risk on
the guarantees. lt has been determined, through an independent third party,
that there is a business case for a restructured Kenya Airways. The
independent third party has also supported the restructuring proposal by
KQ's transaction adviso rs.

16. ln addition, Kenya Airways, as a strong home-based carrier, is fully aligned
with the government's ambition for Nairobi as an integrated regional hub,
due to its geographically optimal location. Notably,

3



a. The Government has made stgntfrcant tnvestment
upgradrng avration infrastructure (e.g. airports, arr
support the vrs ion.

tn developrng and
navigatton, etc.) to

b. The development of the Ke network, creatrng an efficrent gateway to and
from Narrobi, enhances Narrobr's attractlveness as an rnternatronal centre
of business and rnvestment. Currently, there are tn excess of 35
headquarters of lnternatronalrnstltutions based in the crty.

C The development of the Ke network with rts renewed focus
creates all the gateways to and from Nairobr, making it an
aviation hub supportrng the Vrsron 2030 oblective to a lso make
financial, as well as conference tounsm, hub and rncrease the
key tourrsm destina trons.

on Afrrca

effrcrent
Na rrobr a

access to

d. As a natronal carrrer and a recognrzed Afrrcan brand, Ke represents the
country, and indeed the contrnent, rn the global avratton rndustry,

ln other ,Jursdictrons, arrlrnes are at the centre of country positronrng
strategy. lndeed, the integrated regional hub strategy ts strongly pursued
by countrres such as the Gulf States, Turkey, Chrna and Ethropra.

17 It rs also worth notrng that countries normally rntervene and save therr
arrlrnes when they are rn frnancral drstress, Examples of airlrnes restncted
wrth srgnrfrcant sovereign support rnclude olymprc (Greece), Japan Arrlrnes,
Air New Zealand, south Afrrcan, Malaysran, and pakrstan rnternatronal
Arrlrnes.

l-8. The Government of Kenya has provrded frnancral support to Kenya Arrways rn
the past, rncludrng (r) investing KShs 4.7 billion in a rrghts rssue rn 2012 that
rncreased the Government's shareholdrng from approximately 23% to 29.g%
and (rr) loans totalrng USD 243 mrllron rn dunng the penod 2015_16.

19 Agatnst thrs background, rt ts crrtrcal that Government
the restructurng efforts of Kenya Arrways,

conttnues to su p port

20 rhe current total contrngent lrabilrtres of the Government of Kenya rn respect
to the Publrc Frnancral Management Act, 201,2 (pFMA) sectron 58(2Xf)
amount to KShs 57.68 brllron and wrth the proposed guarantee of the sum
equrvalent to KShs -/f .48 bl|on the aggregate amount wrll be KShs 135.16

4
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brllron. Regulatron 26(1)(c) of the PFMA regulations specrfies that the nattonal

public debt shall not exceed 50 percent of Gross Domestrc Product (GDP) tn

net present value terms. lncludrng the KShs 71 .48 billion guarantee, the net

present value of national public debt to GDP ratro wrll be 47.8% (the ratio ts

46.9%o bef ore takrng into account the guarantee) This is, therefore, wrthtn the

debt limit set by Parliament (see Annex 2).

2t. ln additron to the guarantee meeting section 58(2xf) of the PFM Act,2012

and Regulation 26(1)(c) of the PFM Regulatrons, it also satisfres the condttions

rmposed under Regulatrcn 2O4 (see Annex 3)

22 The National Assembly is requested to approve the Government Guarantees

amounting to USD750 million (equivalent to KShs 77.48 brllron) as follows:-

(,) A guarantee of USD 525 mlllron to US Exrm Banl< in order to secure the

restructured financrng on certain capltal assets (seven (7) atrcraft and

one (1) aircraft engine (srx (6) Boeing 787-8 atrcraft, one (1) Boetng

7l-/-3OOER aircraft and one (1) General Electric GEnx-l|870115 spare

engrne).

(ri) A guarantee of USD 225 mrllron to local banks in order to secure

aircraft engine refurbrshments whtch are capital expendltures ensurlng

contrnuing airworthiness of the atrcrafts

HENRY I(. R
CABINET SE REASURY

rr frl5 \.,..r..=q 2-o \
DATE

TARY NATION
CH, EGH
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Annex 1: lndicative shareholding post Restructuring

Shareholder

Government of Ken ya

KLM

4

3

2

Other Sha re holde rs (rn clud rng mrnonty shareholders

Local Bank Trust

Percentage
Range (%)

1 43-48

)L

8-9

13 3g
4-1.6

N ote Negottattons are tn finalstages, so these frgures are subject to revisron

6



1

2

5

4

5

6

7

8

9

Annex 2: Total Net Present Value of Public and Publicly Guaranteed Debt as a % of GDP

Debt Category Kes

Total Con cessiona I Debt (Multilateralplus
Bilateral Debt)

L,5 t9,6 49,822,61,4.7 4 14.5%

Discou nted Co ncess ion a I De bt 1-,L39,7 37,366,961.06

Commercial Banks Debt (Suppliers Credit
plus Commercial Banks Debt plus

lnternational Sovereign Bond)

648,256,895,204.63

Kenya Airways Gua rantee 77,475,OO0,O00.00

Total Commercial De bt (3+4) 725,73t,895,204.63

Total Domestic Debt as at 25th May 2017 2,060,809,161,974.76
TotalNominal Public Debt and Publicly
Guaranteed De bt (1+5+5)

4,306,L90,8t9,794.13

Total Net Present Value of Public and
Publicly Guaranteed Debt as a % of GDP

(2+5+6) { see note 1)

3,926,278,424,740.45

Memo ltem: Nominal GDP Estimate for end
ol 2Ot7 -(see note 2)

8,210,193,368 ,244.45

Note 1: this value is discounted concessional dcbt (25%) plus commercial debt plus

domestic debt.

Note 2: GDP value used is based on medium-term proiections taking into account that
the gu arantee in long-term.

Y" of
GDP

t3.9%
7.9%

o.9%

8.8%

2s.1%
52.4%

47.8%

7



Note 2:

7

Requirements of the public Finance Management Act,201,2 and the
PFMA Regulations and Responses

Section 58. Power of Cabinet Secretary to guarantee loans

Relevant Section of the pFM

Act,2012
Has the Requirement been met?

Justification

Th e borrower rs Kenya Airways pLC (Ke), a

lrmrted lrabrlrty company, lt rs a private
borrower. lt rs a government-linked
corporatton tn accordance wrth the
defrnrtron under sectron 91(a) of the pFM

AcI,2Ot2.

The guarantee wlll secure loans procured
for the purchase of arrcraft, whrch are long-
lived capital assets ((seven (7) arrcraft and
one (1) arrcraft engrne (srx (6) Boerng 787-g
arrcraft, one (1) Boetng 777-3O0ER arrcraft
and one (1) GeneralElectrrc GEnx-1,/B7O/15
spare engrne) and (l) pre-delrvery
payments for some of the arrcraft and (rr)

the caprtal expendrture requrred for the
long-term operatlon and malntenance of
the a ircraft f leet)
Once the balance sheet restructurrng rs

fully rmplemented, Kenya Arrways wrll be
able to meet rts oblrgatrons

It has been determrned that there ts a

busrness case, as well as an economtc case,
for GoK to support KQ restructurrng and
provrde the requtsrte guarantees lndeed,
rmplementatron of the ope rattons
component of the turnaround plan ts

qlryldV !".I,n6 frurt, wrth Ke postrng

Subsection (2): The Cabinet Secretary shall not guarantee a loan under
subsection (1) u n less-

Subsection (1): Subject to
subsectron (2), the Cabrnet
secretary may guarantee a loan
of a county government or any
other borrower on behalf of the
natrona I government and that
loan shall be approved by
Parlrament.

(a) the loan rs for a caprtal
project,

(b) the borrower rs capa ble of
repayrng the loan, and
paytng any tnterest or other
amount paya b le tn respect
of rt,

8



progressively improved res u lts.

(c) in the case of a private
borrower, there is sufficient
secu rity for the loa n;

Yes, the obligations that GoK is

guaranteeing are ultimately secured by the
aircraft and other assets of the company.

(d) the financial position of the
borrowe r over the medium
term is likely to be

satisfactory;

Yes, the restructuring is designed to create

a viable business. lt has been determined
that there is a business case, as well as an

economic case, for a restructured KQ.

lndeed, implementation of the operations
component of the turnaround plan is

already bearing fruit, with KQ posting
progressively improved resu lts.

(e) the terms of the guarantee
comply with the fiscal
res ponsibility p rinciples and

f ina ncia I objectives of the
nationalgovernment.

(Fiscal

Section
20L?l,

Responsibilities under
15 of the PFM Act,

Su bsection
(2) ln managing the national

government's public

finances, the Nationa I

Treasury shall enforce the
following fisca I

responsibility principles-

9



(c) over the
medlum term,
the natro na I

government's
bo rrow ings

sha ll be used
only for the
purpose of
frna ncrng

development
expend rtu re

and not for
recurrent

Th e guarantee ls a contingent lrabilrty and
does involve any revenue transfers

Not applrcable rn the context of the
gua ra ntee sought

The guarantee wlllsecure loans procured
for the purchase of arrcraft, whrch are long_
lrved caprtal assets ((seven (7) aircraft and
one (1) arrcraft engrne (six (6) Boerng 7g7_g
arrcraft, one (1) Boetng777-3O0ER arrcraft
and one (1) GeneralElectric GEnx-1lB7O/75
spare engrne) and (r) pre-delrvery
payments for some of thc arrcraft and (rr)
the caprtal expenditure requrred for the
long-term operatron and malntenance of
the arrcraft fle et ).

(a) over the
medrum term a

minrmum of
thrrty pe rcent
of the natrona I

and cou nty
governments
budget shall be
a llocated to the
development
expendrture

(b) the natro na I

government's
expen ditu re on
wages and
benefrts for rts
pubhc offrce rs
sha ll not exceed
a percentage of
the natlo na I

govern ment
revenue as

prescrrbed by
regulations;

expendrture,

l0



(d) public debt and

o bligations sha ll

be maintained
at a susta ina ble

level as

approved by

Pa rlia me nt for
the nationa I

government
and the county
assembly for
county
government;

Yes, the guarantee is within the limit set by

Parliament.

Regulation 26(1Xc) of the PFMA regulations

specifies that the national public debt shall

not exceed 50 percent of Gross Domestic

Product (GDP) in net present value terms'
lncluding the KShs 77.48 billion guarantee,

the net present value national public debt
to GDP ratio will be 473% (the ratio is

46.9% bef ore ta king into a ccou nt the

guarantee).

(e) fiscal risks sha ll

be ma naged
prudently; and

The guarantee ensures that there is no cash

outflow and the KQ restructuring is

designed to create a viable business that
enables KQ to play its important role in the

econ o my.

(f) a rea sona ble

degree of
pred icta bility
with respect to
the level of tax
rates a nd tax
bases shall be

ma inta ined,
taking into
account any tax

reforms that
may be made in
the futu re.

Not applicable

It



(f) where Parliament has passed
a resolution setting a limit
for the purposes of this
section-

(i) the amount guaranteed
does not exceed that
limit; or

Regulation 26(1)(c) of the pFMA regulations
specifies that the national public debt shall
not exceed 50 percent of Gross Domestic
Product (GDp) in net present value terms.
lncluding the KShs 77.48 billion guarantee,
the net present value national public debt
to GDP ratio willbe4T.B% (the ratio is
46.9%o before taking into a ccou nt the
gua ra ntee).

Yes, This is within the limit set by
Parliament

Regulation 26(1)(c) of the pFMA regulations
specifies that the national public debt shall
not exceed 50 percent of Gross Domestic
Product (GDP) in net present value terms.

(3) For the purposes of
subsection (2)(c), short
term borrowing shall
be restricted to
management of cash
flows and in case of a

bank overdraft facility

Th e guarantee is a contingent liability and
does not involve any cash outflow

it shall not exceed five
per cent of the most
rece n t a ud ited nationa I

government reve n u e.

(a) The Nationa I Treasury Yes, the guarantee is within the limit set by
sha ll ensure that the
level of Nationa I Debt
does not exceed the
level specified
a nn ua lly in the
medium term natio na I

govern me nt debt
management strategy
submitted to
Parliament.

Pa rliament

(5) Regu lations made
under th is Act may
add to the list of fiscal
prin ciples set out in

The Regu I ations under pFM Act, 2OI2 have
bee n complied with

su bsection (2

1



(ir) rf it exceeds that lrmtt,

the d raft gu a ra ntee

docu ment has been

approved by reso lutron

of both Houses of
Parliament.

lncludrng the KShs 7l .48bllton guarantee,

the net present value national publrc debt

to GDP ratio will be 41 .8% (the ratto ts

46.9%before ta krng into a ccou nt the

gua ra ntee ).

Not applicable, as the lrmrt will not be

exceeded.

Not applrcable, as KQ is a prlvate borrower(g) the Cabinet SecretarY takes

rnto account the equlty

between the nationa I

gove rn me nt's tnterests and

the county gove rn me nt's

rnterests so as

fairness;
(h) the borrower comPlres with

any condtttons rmPosed bY

the Cabrnet Secreta rY ln

accordance wrth the

The Guarantee Agreement provtdes certatn

complra nce a nd reporting cond itrons for KQ

to the Cabinet Secretary on a periodtc

basts.

Not applrcable, as thls ls a not a guarantee

to a cou nty govern ment but to a private

borrower.

to en su re

regu latto n s,

(r) the Cabinet SecretarY has

taken lnto account the

recommendatton of the

lnte rgovern mental Budget

and Economlc Counctl ln
respect of anY guarantee to

a cou nty government; and

(l) the loan ts made rn

accordance wtth Provtsio ns

of thrs Act and anY

regu latto ns made

the reu nder.

Yes, as tndicated ln thls matrlx

Su bsection (3): Par liament may approve a draft loan guarantee document as

provided bY s u bsecti on (2XfXii) only if satisfied that-
(a) the guarantee is ln the Publtc Subsectton (3) is not aPPlicable

Su bsectron (3)

l3

interest;
rs fou nded on subsection



(b) the borrower's f ina ncia I

position is strong enough to
ena ble the borrower to repay
the loan proposed to be
guaranteed and to pay interest
or other amounts payable in
respect of the loan; and

(c) the loan is geared towards
stim u lating economic growth in
a county government.

2

2(f)(ii), wh ich ls not applicable as the
guarantee is within the limit.

Subsection (4) : To enable parliament to decide whether or not to a pprove adraft Ioan guarantee document as provided by subsection (3), the Cabinet
Secretary shall prepare and submit to each of the House of Parliament apaper that-
(a) gives details of the loan that Not a pp lica ble.
is proposed to be guaranteed,
including the amount of the
loan, the terms of repayment,
and the details of the interest or
any other a mou nt paya ble
u nder the loan;

(b) specifies the nationa I

government's total contingent
lia bility under gua ra ntees given
u nder this section; and

(c) specifies any other
information that the Cabinet
Secreta ry conside rs relevant.

Pursua nt to the provi
xpenditures of-

Subsection (3) is founded on subsection
2(f)(ii), which is not applicable as the
guarantee is within the limit.

sions of section 58 of the Act, the
Regu lation 202:
ca pita I project e

t4



(a ) cou nty governments for
whrch a guarantee is requested,

shall meet the followrng
requ irements-

(i) the borrower shall

demonstrate that the project

could not be financed on

reasona b le terms and

cond rtion s without a

government loa n;

(rr) provide the p roje cte d

cash flow clearly setttng out
projected d isbu rse me nt
sch ed u Ie and repayme nt
plan;

(rii) the borrower shall

co ntribute a s u bsta ntta I

portron of prolect funds from
their own resources and tn

any case not less than fifteen
(15 ) percent;

(iv) a natio na I government
e ntity or county government

that defaults on a loan shall

be put on an agreed ftnanctal

re cove ry progra mme bY the
NationalTreasury,

(v) it rs a feasrble pro1ect that
has been approved by the
nationalgovernment e nt lty
or cou nty govern ment entltY
as may be requrred bY

natronalor countY legrs la tto n;

(vr) the a pplication of the
gua rantee shall be su bm itted

with a draft loan agreement;

Not applrcable, as Regulatton 202(a) applies

to county governments, whereas KQ is a

private borrower,

l5



and
(vir) any other gu rdelin es

consistent with the Act as

may be gazetted by the
Ca binet Secreta ry,

(b) natronal governments
entittes for whrch a guarantee is

req uested, shall meet the
followrng requ tre me nts -

Not applicable, as Regulatron 202(b)
a pp lres to nationalgovernment entttres,
whereas KQ is a prrvate borrower

(r) the natronal government
entrty shall de mo nstrate that
the prolect could not be
frna nced on reasona ble
te rms and condrtrons without
a loa n;

(rr) provide the pro1ected
cash f low clea rly settrng out a

projected d rsbursement
schedu le and repayment
pla n;

(rrr) the natronal government
entrty shall contrrbute at
least frfteen (15) percent of
the prolect cost from therr
own re so u rce s;

(rv) it rs a feasrble prolect that
has been approved by the
gove rn rng body as req u rred
under these Regu latio ns,

(v) co ncessrona lrty of thc
p roposed loan is fully

t6
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eva luated by the national
government and is

determined to be at the
accepta ble level of grant.

element as per the
borrowing strategy;
(vi) satisfie s allthe fiscal
respons ibility p rinciples set
out in the Act and these
Regulations;
(vii) the National Treasury

has confirmed th at the
lender is of good credibility
and sta nd ing with the
Govern ment of l(enya; and
(viii) any other gu ide lines as

Ca b inet Secretary to the
Nationa I Treasu ry may
prescribe in a gove rn ment
gazette

Regulation 203. Pursuant to the provisions of section 58(2Xa) of the Act, and

in addition to provisions under regulation 2O2, the following procedures shall

apply in relation to a nationalgovernment entity-
(a) before seeking a national

govern me nt guarantee, the
governing body of the
nationa I government entity
sha ll approve the borrowing
inclu ding its terms and

conditions.

Regulation 203 is not applicable, as l(Q is

not a national government entity but a

private borrower.

However, it should be noted that the
guarantee is for the purpose of
restructuring existing loans and new

facilities in support of the capital assets.

(b) after approval by the
governing body, the Chief
Executive Officer of the entity
shall submit the proposed

loa n agreement and a

sessional paper to the
Ca binet Secreta ry responsible
for the nat iona I government
entity for approval of the
borrowing, including its

Regulation 203 is not applicable, as KQ is
not a national government entity but a

private bo rrowe r.

However, KQ has ava iled the fina ncing

agreements to GoK for which GoK is

stepping in to provide the guarantees. The

Sessional Paper has been approved by the
Cabinet and submitted to the National
Assembly.

t7



broad te rms and conditions;

(c) upon approval u nder
paragraph (b), the Chief
Executive Off icer shall submit
the finaldraft loan financing
agree ment and the approval
of the governing body and
the Ca binet Secreta ry
responsible for the entity to
the Cabinet Secreta ry
req uesting for the guarantee
of the final loan financing
agreement;

(d) the Cabinet Secretary may
reject a request for loan
gua ra ntee with reasons and
com mu nicate the sa me to
the concerned ch ief
executive office r;

(e) upon approval of a loan
guarantee req uest, the
Ca b inet Secreta ry shall see k

the legal opinion of the
Attorney Gene ra l.

(f) upon receiving the views of
the Atto rney-Genera I and
taking them into account, the
Cabinet Secretary to the
N ationa I Treasury shall
submit a sessional paper to
Parlia ment with
recommendations see l<ing its
approval.

(g) the Cabinet Secretary shall
communicate the decrsion of

Regulation 203 is not a pplica ble, as Ke is
not a national government entity but a
private borrower.

Regulation 203 is not applicable, as Ke is

not a national government entity but a

private borrower.

Regulation 203 is not applicable, as Ke is

not a national government entity but a
private borrower.

However, we confirm that the Attorney
General has continued to provide legal
expertise and guidance as the guarantee
agree ments are being finalized.

Regulation 203 is not applicable, as Ke is

not a national government entity but a

private borrower.

However, the Sessional paper has been
approved by the Cabinet, and takes into
account the views of the Attorney General.
It is now before the National Assembly,

Regulation 203 is not applicable, as Ke is

not a national government entity but a

l8
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Parliament on the draft loan

gua ra ntee to the respective

ch ief executive officer; and

p rivate borrower

However, this will be done once the

National Assembly communicates its

decision on the request for approval.

4

(h) upon approvalbY Parlia ment
the Cabinet SecretarY to the
NationalTreasurY shall is sue

a loa n gua ra ntee.
However, this will be done once approval is

granted by the NationalAssemblY.

Regulation 204. Upon recom mendation by the Cabinet Secretar1l to the

Nationat Treasury, Parliament may approve a draft loan guarantee document

as provided under section 58(2Xf) of the Act, only if it is satisfied that-

Regulation 203 is not applicable, as KQ is

not a national government entity but a

private borrower.

(a) the guarantee is in the Public
inte rest;

(b) the borrowers f ina ncia I

position is strong enough to
enable the borrower to rePaY

the loan ProPosed to be

gua ra nteed and to PaY

inte rest and other cha rges

ba sed on projected revenue

st rea ms;

(c) co ncessiona lity of the
proposed loan is fu llY

evaluated by the national and

co u nty governments and is

determined to be at the

accePtable leve I of grant

element as Per the borrowing

The guarantee secures the survival and

growth of Kenya Airways and the aviation

sector in Kenya, which is a critical to the

Kenyan economy.

The restructuring is designed to create a

viable business that is able to meet its debt

obligations

Not a pp lica b le

strategy;

l9



(d) the loan tnvestments are
gea re d towards stim u latrng
economtc growth in a county
government; and

Not a pplrca ble,

However, the KQ restructunng ts destgned
to create a vlable busrness. lt has been
determlned that there rs a business case, as
well as an economtc case, for a
restructu red Ke. lndeed, rmplementation
of the operations component of the
turnaround plan rs already bearing frurt,
with KQ post,ng progressrvely improved
re s u lts.

It rs crrtical that Government supports the
restructunng efforts of Kenya Airways as
there are srgniftcant benefits to the
country. Kenya Arrways, as a strong home_
based carrrer, rs fully altgned wrth the
government's ambrtron for Narrobr as an
rntegrated regrona I hu b, due to rts
geographrcally optrmal loca tro n.

Notably,

The Government has made srgnrfrcant
rnvestment in deve loprng and
u pgrad ing avlatton rnfrastructure (e.g.
arrports, atr navrgatton, etc ) to support
the vrs ron.

b, The development of the Ke network,
creatrng an effrcrent gateway to and
from Na rrobr, enhances Narrobr,s
attra cttv€ ness as an tnternattonal
centre of busrness and rnvestment
Currently, there are rn excess of 35
headquarters of rnte rn attona I

rnstrtutrons based rn the crty.

The development of the Ke network
wtth rts renewed focus on Afnca creates
qllttLg gatewa,ys to and from Narrobr,

a

C
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making it an efficient aviation hub

supporting the Vision 2030 objective to

also make Nairobi a financial, as well as

conference tourism, hub and increase

the access to key tourism destinations.

d. As a national carrier and a recognized

African brand, KQ rePresents the
country, and indeed the continent, in

the globa I aviation ind ustry.

ln other jurisdictions, airlines are at the

centre of country positioning strategy

lndeed, the integrated regional hub

strategy is strongly pursued bY

countries such as the Gulf States,

Turkey, China and Ethiopia.

e

(e) all legal issues relating to
fina ncia I agreements,
tripa rtite sign ing, and

su bsid la ry agreements are

fully addressed.

Yes, the Attorney General has continued to
provide legal expertise and guidance as the
guarantee agreements are being finalized.
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