PETITION ON DELAYED COMPENSATION IN RESPECT OF ELDORET TOWN BY-
PASS ROAD PROJECT

The Affected Land Owners,
Eldoret Town Bypass Land Project,
P.O Box 4196-30100,
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We, the undersigned land owners affected by the Eldoret Town By-pass Road Project, being
citizens of Kenya and residents of Kapsaret Constituency, Uasin Gishu County.

DRAW the attention of the Senate to the following issues concerning the Eldoret Town Bypass
Road Project:-

The Project:-

The Government of Kenya through financing by African Development Bank intends to
construct a 33 kilometre bypass road which starts at Cheplaskei trading centre on the Eldoret-
Nairobi highway and terminates at Maili Tisa junction on the Eldoret- Malaba highway. The
project affects 256 land parcels along the said route across 5 locations namely Ngeria, Kapseret,
Simat, Kamagut, and Leseru locations. The project will cost Kshs. 5,079,517.13 and will be
undertaken by China Wu Yi Company Limited who have already set up a construction site in
Kapseret Centre and have commenced construction of an interchange at Maili Tisa junction.
The project will affect many land owners and their families some of whom will be totally
displaced. The total amount of compensation due to persons determined to be interested in the
land sought to be compulsorily acquired for the project is about Kshs. 4.2 billion. The project
duration is thirty (30) months and the by-pass road is expected to be completed by July 2020.

The Role of National Land Commission in the Project

The National Land Commission is an independent constitutional Commission established by
dint of Article 67 of the Constitution of Kenya, 2010. Amongst the roles of the Commission is

the responsibility to manage public land and to acquire private land on behalf the Government
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of Kenya for public purposes. These roles are replicated in section 2 of the National Land
Commission Act, 2012. These duties are further amplified in Part VIII of the Land Act, 2012.

In the discharge of its constitutional and statutory mandate in relation to the aforesaid project,
the Commission engaged in the following activities:-

a) Received and approved a request for acquisition of land from Kenya National
Highways Authority to acquire land on its behalf.

b) Published in the Kenya Gazette a notice of intention to acquire our clients” land parcels
for purposes of construction of a bypass road vide Gazette Notice No. 1822 of 18th
March 2016.

c) Inspected and assessed our clients’ land parcels for suitability for acquisition and
certified that the said land parcels are required for the aforesaid public purpose.

d) Issued a notice of inquiry to determine issues of propriety and claims of compensation
by persons interested in the land parcels Kenya Gazette No. 5265 of 2nd June 2017, \

e) Prepared written awards for every person whom the Commission determined to have |
an interest in the land sought to be acquired compulsorily.

Vide Gazette notice No. 1822 of 18/3/2016 and 5265 of 2/ 6/2017, the Commission published
notices of intention to acquire land parcels from the persons interested in the land affected by

the Project pursuant to the provisions of section 107(5) and Section 112 of the Land Act 2012.

It is against this background that the affected land owners wish to present the following
grievances, concerns and challenges for your immediate action:-

(@) Delayed compensation

Article 40(3) of the Constitution of Kenya 2010 provides that;-

“ The State shall not deprive a person of property of any description, or of any interest in, or
of any interest in, or right over, property of any description, unless the deprivation;-

a) Results from an acquisition of land or an interest in land or conversion of an interest
in land, or title to land in accordance with Chapter Five; or
b) Is for a public purpose or in the public interest and is carried out in accordance with
this Constitution and any Act of Parliament that-
(i) Requires prompt payment on full, of just compensation to the person; and
(ii) Allows any person who has an interest in, or right over, that property a right of
access to a court of law.”

Section 111 of the Land Act, 2012 further provides that;-
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“If land is acquired compulsorily under this Act, just compensation shall be paid promptly
in full to all persons whose interests in the land have been determined.”

Section 115 of the Land Act, 2012 provides that;-

“After notice of an award has been served on all the persons determined to be interested in
the land, the Commission shall, promptly pay compensation in accordance with the award
to the persons entitled thereunder, except in case where;-
a) there is no person competent to receive payment; or
b) the person entitled does not consent to receive the amount awarded; or
c) thereis a dispute as to the right of the persons entitled to receive the compensation or
as to the shares in which the compensation is to be paid.”

Additionally, Section 125 (1) of the Land Act, 2012 provides that;-

“The Commission shall, as soon as is practicable, before taking possession, pay full and just
compensation to all persons interested in the land.”

On 29% January 2018 the National Land Commission issued award letters to the affected
owners of the land parcels. This was to pave way for compensation of the land owners and
eventual acquisition of the land by the national government for construction of the Eldoret
town by-pass road. The affected land owners were asked to give their bank account details and
were assured that the agreed compensation in the letters of award would be paid within a
period of three weeks. The Commission is legally obligated to promptly pay just
compensation to all affected land owners in accordance with the award issued to the persons
affected. It is now more than seven (7) months since the affected land owners were issued with
award letters yet no compensation has been paid to the affected land owners. This delay is
unreasonable and unjustified and is an infringement of the constitutional rights of the affected
land owners contrary to the provisions of Article 40(3) of the Constitution of Kenya, 2010 and
violates the mandatory provisions of Sections 111, 115 and 125 of the Land Act, 2012.

(ii) Under-valuation

When the Commission issued award letters on 29t January 2018, there was notable disparity
in the award for adjacent land parcels. Some affected persons were aggrieved by the awards
and lodged written complaints. Most of these complaints are yet to be addressed. Meanwhile
some verbal complaints were addressed on the spot and fresh awards issued without re-
valuation in dubious circumstances. The land owners are particularly concerned about the lack
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of uniformity and transparency in addressing complaints concerning awards. Furthermore, the
written awards were handwritten and were done in photocopied forms casting doubts as to
their credibility. When the land owners demanded the original letters of awards they were told
that they remained in Nairobi and only photocopies of the forms would be filled and awards
issued to them. Furthermore, there was no provision in the forms for awardees signatures to
signify acceptance of the award. There was also no breakdown of the award in respect of
improvements. These concerns created doubts as to the credibility and authenticity of the
process. The formal claims for enhanced awards are yet to be addressed by the Commission.

(iii) Phased compensation

It has come to our attention that the National Land Commission intends to pay compensation
to affected land owners in phases. That out of the earmarked total compensation sum of
approximately Kshs. 4.2 billion, the National Land Commission intends to disburse only Kshs.
300 million to people in occupation of government land in Maili Tisa area at the expense of
genuine private land owners holding legitimate title to land in other areas. Sections 111 and
115 of the Land Act, 2012 provides that land acquired compulsorily shall be paid promptly
and in full to all persons whose interests in the land have been determined once notices of an
award have been served upon all persons determined to be interested in the land. Section 125
further obliges the Commission to pay full and just compensation to all persons interested in
the land before taking possession of the land. The law therefore does not contemplate
compensation of land owners in installments or in phases. Such intended action is without
basis and is illegal and unconstitutional. Our clients therefore wish to reject any intended
compensation of land owners in phases or in installments.

(iv) Illegal Compensation

It has come to our attention that the National Land Commission intends to compensate illegal

settlers on government land owned by the Kenya Defence Forces on Maili Tisa Junction to the
tune of Kshs. 300 million in the first phase of compensation due in a few days time. It is our
submission that the illegal settlers herein, some of whom had put up temporary structures on
public land have no proprietary interests on the government land that they are in occupation
of to justify compensation using public funds. It amounts to the government purchasing its
own land as such land is not compulsorily acquired to warrant compensation. By dint of
Article 40(6) of the Constitution of Kenya, 2010 the right to property does not extend to
illegally acquired property. The law affords no protection to illegal occupiers of land who have
no proprietary rights and interests in the said. Furthermore Section 155 of the Land Act 2012

provides that;-

“Any person who, without, express or implied, lawful authority or without any right
or license, under customary or statutory land law so to do -
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a) occupies, erects any building on any public land;

b) clears, digs, ploughs, cultivates, or grazes animals over, any public land or part
of it; or

c¢) cuts or removes any timber or other produce on or from any public land or
part of it,

shall be taken to be in unlawful occupation of that land.”

The funds earmarked for compensation of affected land owners should be utilized for its
lawful purpose to pay genuine land owners and not trespassers in unlawful occupation of
public land. We request that the said funds be channeled towards payment of genuine affected
land owners on private land and any intended payment to trespassers in unlawful occupation
of public land be stopped forthwith.

(v) Disturbance Allowance

The land owners were awarded a disturbance allowance equivalent to 15% of the value of the
land. This percentage of allowance is not sufficient to compensate for the inconvenience
suffered by the land owners. The compensation in that respect is unfair and unjustified. Our
clients request that the disturbance allowance be reviewed upwards to 30%.

THAT
We confirm that the issues in respect of which the petition is made is not pending before any

court of law, or constitutional or legal body.

HEREFORE, your humble petitioners pray that the Senate intervenes as follows:-

i. That the National Land Commission forthwith stops the process of intended
compensation of land owners in phases, particularly the intended disbursement of
Kshs. 300 million to allegedly affected “land owners” in Maili Tisa area who are in
unlawful occupation of public land until the Commission avails funds for full payment
of all persons whose interests in the land have been determined.

ii. ~ That the Commission avails original award letters in respect of all affected land owners
for authentication of the awards.

iii. That the project contractor China Wu Yi Company Limited should immediately
cease any operations in respect of the Eldoret town bypass road project until all affected
land owners are fully compensated for their land.

iv.  That the Commission reviews the awards particularly the percentage of disturbance
allowance upwards to 30% of the value of the property.
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v.  That all unresolved complaints regarding quantum of compensation awards raised by
affected land owners and the County Government of Uasin Gishu be addressed by the
Commission within 14 days from the date hereof.

vi.  That the National Land Commission do process prompt and just compensation in full to
all affected persons in any event not later than a period of 30 days from the date hereof.

vii.  That the National Land Commission shall not take possession of the affected land
parcels until all affected land owners are paid in full the just compensation due to them.

Thank you.
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