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CONVEYANCING OF A PETITION REGARDING VAT ACT

Honourable Members,

Standing Order 225(2) requires that the Speaker present to the House, any Petition
other than those presented through a’Member.

I therefore wish to convey to the House that my office has received a petition
regarding the Value Added Tax Act, 2013. The Petition was submitted by the
Kenya Union of Domestic, Hotels, I ducational Institutions and Hospital Workers
regarding VAT levied on service charge on Tips and Gratuity in hotels and

restaurants.

The Petition, dated November, 11%, 2013 is signed by One Hundred and Forty
Nine (149) citizens praying that Parliament amends Section 13, (7) of the Value
Added Tax(VAT) Act, 2013.

Honourable Members,

‘I'his Petition therefore shall stand committed to the Departmental Committee on
Finance, Planning and Trade for consideration. The Committee is requested to
consider the Petition and report its findings in accordance with Standing Order 227
(2). 1am also aware that there is a Bill awaiting publication which also proposes to
amend the VAL Act, 2013, ‘The Committee is at liberty to consider this Petition

alongside the Bill when it is finally referred to them.,

Thank you!
\

THE HON. JUSTIN B.N. MUTURI, MP
SPEAKER| OF THE NATIONAL ASSEMBLY
November 14", 2013
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Dear Sir, ﬂm{?

RE: VALUE ADDED TAX ACT, 2013 — 16% ON SERVICE CHARGE

This Union on behalf of hospitality Sector members, i.e. hotels, Restaurants etc is
raising its concern on the manner in which the new VAT Act, 2013 was enacted by

the Parliament especially on the issue pertaining the application of the Service
Charge.

With reference to the previous VAT Act, Chapter 476 (Cap.494) now repealed, the
Service Charge, tips or Gratuities were not subjected to VAT as Sub-section (b)
clearly stipulates as we quote “, any service charge made in lieu of tips or
gratuities: shall be excluded: Provided that the proceeds of the service charge
referred to in paragraph (b) shall be distributed directly to the employees of hotel
or restaurant, in accordance with a written agreement between the employer and
employees, and the service charge shall not exceed ten per cent of the price of the
service excluding, such service charge” end of the quote.

Surprisingly, the Kenya Revenue Authority is claiming the payment of 16% VAT on
service charge from the Hotels and Restaurants, Claiming that the Service Charge
was not exempted from the tax. In regard to the definition of “Service” in the Act,
‘services”. means "anything that is not goods or money “; hence illogical for the
KRA to demand VAT from workers on service charge.

We are petitioning the Parliament for the amendments on Section-13.Sub-section
(7) of the current VAT Act, 2013 which clearly states and we “quote”, The
consideration for a supply of accommodation or restaurant services shall not
include the Tourism Levy imposed on the supply under the Tourism Act, or” end of
quote, to rectify the situation and clearly define and exempt the VAT on service
charge, tips and gratuities in hotels and restaurants since these are the workers
benefits directly negotiated and agreed upon by the employees and the employers
in the Collective Bargaining Agreement.

Branches:

Nairobi, Mombasa, Nakuru, Kisumu, Machakos, Eldoret, Nyeri, Kericho, Kisii, Embu, Meru, Nanyuki, Garissa, Isiolo
Kakamega, Malindi, Kitale, Limuru, Kwale, Murang'a, Kitui, Bungoma, T/Taveta, Homa bay, Naivasha, Narok, Thika & Kirinyaga.
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benefits directly negotiated and agreed upon by the employees and the
employers in the Collective Bargaining Agreement.

If the employees are compelled to pay 16% VAT on service charge this is
tantamount to double taxation, taking into account, that Service charge which is
paid on 10% by customers is further subjected to 16% VAT after reconciliation
and before its distributed to employees, and then the same employees will be
required to be subjected to Pay as You Earn (PAYE) from their meagre
salaries, hence overburdening and subjecting them to untold suffering and loss
of income. It will also be discrimination on their part against the provisions of the
Constitution, the supreme law. How comes that it's only the employees in the
Hotel Sector that are being deducted VAT yet they are not registered as VAT
implementers?

The negative effects will be enormous which will adversely affect both the
employees and the employers (Tourism Sector). There will be strained
relationship between them, low productivity, poor service delivery, poor morale
and loss of motivation.

Under the above prevailing circumstances, we are appealing to the Parliament
to take up the matter on our behalf, as workers and see that the conflicting
issues are amicably resolved. Otherwise the business will not be as usual.
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vour REf:"P'ETITIUN"T()’"'PARLIEIVIENT_ON_ AMMENDMENT OF VAT ACT

2013
¥We, the undersigned, and on beha!f of;

KENYA UNION OF DOMESTIC, HOTELS, EDUCATION INSTITUTIONS,
HOSPITALS WORKERS (KUDHEIHA) representing ali workers in the
hospitality sector with preference to hotels, restaurants, pubs, hostels, cafes,
butcheries , casinos, villas, residential cottages, tented camps, sports club,
establishments providing lodgings accommodations, food, beverages,
entertainments or both and any further or similar establishments or institutions
providing catering, transport and tourism services in Kenya.

Do hereby DRAW the attention of the House to the following:

AMMENDMENT OF THE VALUE ADDED TAX ACT 2013 SECTION 13
(7) TO INCLUDE: EXEMPTION OF VALUE ADDED TAX ONM SERVICE
CHARGE.

Following the enactment of the VAT Act of 2013, it s clear that the
exemption of VAT on service charge has not been inciuded in the Act as was
in the VAT Act Cap 476, section 9 (4) (now repealed. )

This omission has raised major concerns from workers in that:

¢ Service charge 15 included in the employees’ total earnings and taxed
P.A.Y.E at gross income thercfore if this amount is ‘subjected again to
VAT, itis double taxation.

Service charge is a Collective Bargaining Agreement issue negotiated
and agreed between the employees (union) and the croployers and has

been in existence since 1(,’6/8%

i i, Kericho, Kisii, Embu, Meru, Nanyuki, Garissa, Isiolo
- Nairobi, Mombasa, Nakuru, Kisumu, Machakos, Eldoret, Nyeri, 2 ‘ : 3 |
Franhes ::I:;omega, Malindi, Kitale, Limuru, Kwale, Murang’a, Kitui, Bungoma, T/Taveta, Homa bay, Naivasha, Narok, Thika & Kirinyaga

wkudheiha@ymail.com



* Service charge is not a professional service provided as a commodity. It
is paid in respect of employee emplover relationship Therctore it cannot
be surcharged VAT

* The deduction of VAT on the said service charge is contrary to
Convention 144 of ILO where workers were not consulted

* Since the enactment of the VAT Act in 2004 the service charge has been
exempted from VAT

As a result of the omission, since its commencement workers have becn
subjected to double taxation of VAT and P.A Y.E which has resulted to the
following;:

There 1s loss of employees’ income,

Loss of employee motivation.

Poor performance morale of the employee.

Strained relationship between employees and employers.
There is low productivity in reference to customer relationship.
Low and or poor service delivery to the customer.

The workers feel discriminated from other workers.

© 0 0O 0 0 0 O

The same is a violation of article 41 of the Constitution to:

* Fair labour practice
* Fair remuneration
* Reasonable working conditions

THAT

This union (KUDHEIHA) and Kenya Association of Hotel Keepers &
Caterers, on behalf of all workers of the hospitality sector vide a letter dated
30" October 2013 wrote to the Principle Secretary Ministry of Finance for
clarification on the above matter and to date no response has been received.

THAT
To date the above matter is not pending in any Court of Law, or Constitutional

or Legal body and we therefore believe that its only this Honourable FHouse
which can address and act on this error ofomissy



THEREFORE your humble petitioner(s) Pray that Parliament—

Amend the VAT Act, 2013 Section 13(7) to exempt any service charge,
tips, gratuity from any form of Value Added Tax to aveid this double
taxation.

Section 9(4) of the valuce added tax act cap 476 (now repealed) provided
that:-

In calculating the price of accommodation and restaurant seivices -
(a) Any charge made 1n respect of the Catering Traming and Towism Development
Levy; and
(b) Any service charge made in lieu of tips or gratuities, shall be excluded
Provided that the proceeds of the service charge referred to 1n paragraph (b) shall be
distributed directly to the employees of the hotel or restaurant, 1n accordance with a
written agreement between the employer and employees, and the service chaige shall
not exceed ten percent of the price of the service excluding, such service charge.

And your PETITIONER(S) will ever Pray.

Name of petitioner: KENYA UNION OF DOMESTIC, HOTELS,
EDUCATION INSTITUTIONS, HOSPITALS WORKERS (KUDHEIHA)
through the SECRETERY GENERAL

BERT NJER

PETITIOI‘Jconceming AMMENDMENT OF THE VALUE ADDED TAX

ACT 2013 TOINC LUDE: EXEMPTION OF VALUE ADDED TAX ON
SERVICE CHARGE.
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5 THE VALUE ADDED TAX ACT
(CAP.476)

AND

THE SUBSIDIARY LEGISLATIONS
(REVISED EDITION, 2004)

Prepared for the Staff

by the
Technical Section
Notes: (1) This edition-
(a) includes the amendments contained in the

Finance Act, 2004

(b) has been prepared using the Value Added Tax Act .
Revised Edition, 2003, Subsidiary Legislations
and the Finance Act, 2004.

2) In all cases references must be made to the actual lext of
the principal and subsidiary legislations published by
the Government Printer and should the terms and rext

of this book be at variance with the Legislations
published by the Government Printer. the latter must be
followed.

Domestic Taxes Department
Times Tower Building
Haile Selassie Avenue P. O. Box 49070 00100 GPO Nairobi Kenya
Telephone No. 310900 Fax- 215464

21 December, 2004

THE VALUE ADDED TAX ACT

(CAP. 476.)
CONTENTS

/. PRINCIPAL LEGISIATION
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Cap 472

subsection ()

Y. (D o the purpose of this Act the tavable value ol any supply of

goads on services shall e -

() in the case ol asupply provided by the reestered
peison to an dependent person dealig at aim’s length, the price to
which the supply i« provided

(b) otherwise than as provided under paragraph (ay the

price at which the supply would have been provided 1n

the ardimary coumse of busmess by o registered person to an mdependent
person deabmg ot aom s tength and. s cases where no such price can be
deternined the poce <hall. subyect (o the 1egulations, be decided by the
Commissionet,

(c) n the case of laxable goods imported mto Kenya, the sum of (he
following amounts-

(1) the value of such taxable goods ascertiuned for the
purpose ol customs duty (n accordance with the Customs  and
Excise Act, whether o not any duty of customs s payable on
those soods: and

(11} the amount of the duty of customs, If any, payable on those
goods whether or not a 1enussion may have been issued

{d) in the case of ataxable service imponrted 1nto Kenya the
price al which the supply 1s provided

(2) In calculating the price of any goods for the purpose of
thete  shall be ncluded any amount charged n

respect of -

subsection (1), theie shall be included any
the supplier of the ~ervices

(a) any wrapper, puckage, box, bottle or other container in
which the goods concerned ate contained, and

(b) any other goods contwned 1n o1 attached 10 such
package, box, bottle o1 other contaner. and

wrappet,

(¢) any lLiabihity that the purchaser has 1o pay to the vendor by reason of
or in respect of the sale in addiion to the amount chaiged as price
(whether payable af the same time o1 some ather time) meleding any
amount chaged foi. o1 to make provision for, advertising, financing,
SEMVICING, Wwarlanly, CoOmnussion. bansportalion, erection o1 any othen
matter” Provaded thal the regulations may make provisions tor the
deduction hom the price of the whole or any portion of any such
amount charged 1 respect of Lanspoitation, erection o1 retuinable
contamers,

(3) In calculating the value of any seivices for the puiposes o
meidental costs mcunied by
the caurve of mahing his supply to s

chent provided that, of the Comnusvioner s sabisfied that the supplier s
nerely made a disbursement toa thind party as an agent of his chent then such
cisbursement shall be excluded from the taxable s alue,

-

() In calculatime the prce of accommadation and  sestaorani
SCLVILES



Cap.494

Cap 472

Cap.131

Cap.507

Cap.494

Interpretation of Part
10 of 1990.5. 20.

(a) any charge made i respect of the Catering Training and
Tourism Development Levy: and
Wh) any service charge made in Jieu of tips or gratuities:

shall be excluded:

Provided that the proceeds of the service charge referred to in
paragraph (b) shall be distributed directly to the employees of the
hotel or restaurant. in accordance with a written agreement
between the emplover and employees, and the service charge shall
not exceed ten percent of the price of the service excluding, such

service charge.
(5) Deleted by Finance Act 2001,
(6) In calculating the value of betting and gaming services -

(a) the amount staked by a person shall be deemed to be
the consideration for the supply of a service; and

(b) the taxable value of a supply under paragraph (a) for
any tax period shall be the total amount staked less the
amount of winnings (if any) during that tax period and

the taxable value shall be deemed to be inclusive of tax.

) 1 taxable value of mobile cellular phone services
shall be the value of such services as determined for the duty under the
Customs and Excise Act.

(7) In subsection (6), the “amount staked™ means any payment
made in cash or in Kind as consideration for participating in a game of
chance and includes any payment for the purchase or use of instruments
of gaming within the meaning of the Betting, Lotteries and Gaming Act.

(8) Notwithstanding the provisions of subsection (2)(c),
financial charges incurred by a person who purchases taxable goods on hire
purchase terms from a taxable person engaged in hire purchase business in
accordance with the Hire-Purchase Act shall be excluded from the taxable
value.

(9) Notwithstanding the provisions of subsections (2)(c) and
(3), interest incurred for late payment of the price of a taxable supply of goods
or services shall be excluded from taxable value.

(10) In subsection (4), “Catering Training and  Tourism

Development Levy”™ means the Levy™ by that name imposed under
section 16 of the Hotels and Restaurants Act.

PART V - DEDUCTION OF INPUT TAX
10. For the purposes of this part —
CInput tax’ o means -
(1) tax paid an the supply to a registered person of any coods or

services to be used by him for the purpose of his business:

and
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prosrded o leovawhae st s actasable supplynade Byatavable porson i
cottrse of ar i turtherance ol any busiess caricd o by i

(2) The rates o tax shatl be those ~pecined o the Frise Schedule

(H A poson who makes ar mteads o make tavable stpplics s

Piseble pepson whilo ho oo oroguured o b eeastered vnder the Sivth

: 3
Schadude and atasable supply s acsupply ol tavable soods o services mde
a1 prongded m Kenva

() Tax onany supply ol goods o services shall be o liabihity ol the
person makimg the supph and (subject 1o provisions ol tis Act iclatie 1o
accountimg and payment! shall become due at the tme of supply

(5) Tux on the impoitation of goods mto Kenva shall be charged as 1l

itwere a duty o customs and shall be pavable by the person who imparts the
aaods

{6) Tax on ~ervices mmpoited mto Kenya shall be payable by the
person seeenving the taxable service

(7) Notwithstandimg the provisions of subsection (6). wheie
the supphier of a service 10 which that subsection applies 1s normally resident
outside Kenva, the Commissioner max, by nolice 1y Witing, appoint i person
who s normally tesident i Kenya, as an agent o collectung the tax payable
on the service and renmitting it to the Comnussionel

7. (1) The Munister may, by oider published i the
Guzene —
() amend the Fist Schedule by ncicasing ot decieasmg any of
the 1ates of lax by an amount not excecding twenty five per cent of
the 1ate set oul theremn: o

(b) amend, vary or ieplace the Sixth and Seventh Schedules

(2) Every order macde under subsection (1} shail be laid betoie the
Nattonal - Assembly withoul umeasonable delay. and unless a 1esolution
dpproving the oider is passed by the National Assembly witlin twenty days of
the day on which the Nauonal Assembly neat sits after the mder s so lard. it
shall thenceforth be void, but without prejucice 10 anvthing previously done
thereunder

8. (1) Where a taxable pemson supphes goods o1 ~ervices and the
supply s zero rated, then no tax shall be charged on the supply, but a shall in
all other respects, be teated ax o tavable supply and accordingdy the 1ate al
which tax s iealed as charged on the supply shall be il

(2) A supply o importation of goods 1s zero-tated by vintue ol this
section 1l the zoods ae of the deseripuion for the time bemg specified in the
Fifth Schedule or Part A and Pait R ot the Eighth Schedule or the supplv s ol
adescrpuon so speciticd

(3 A supph o importation o goods o1 sevices 15 zero-tated by
vitue ol this seetion 1l the goods o1 seivices are ol the desenption Tor the tine
heme speatticd i Part A ol the Filth Scheduale o mmported o1 pure hased by
persans speahied i Part C ol the Erehith Schedule

PART TN - TANABLE VALUL
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the goods o1 services shall be treated as successively
supplied tor successive paits ol the peniod of the lease ot
agieement, or as deteimined by law, and the ume of each
successive supply shall be the eailier ot the date on which
pavment for the successive supply 15 due o1 1eceived

(4)'1 he ume ot supply ot umpoited goods shall be -

(a) 1n the case of goods cleared tol home use
directly at the poit of mmportauon, ol
goods enteted for 1emoval to an inland
station and there cleaed to1 home use. at
the time ol custons clearance,

(b) n the case of goods iemoved © a
licensed warehouse  subsequent 1o
i pottaten, at the tme ol tinal clearance
trom the warehouse tot home use,

(¢) 1 the case ot goods removed trom an
export processing zone, at the ume ot
removal to1 home use,

(@) 1n any other case, at the ume the goods
aie brought into Kenva

PART V—TAXABLE VALUE

13.(1) Subject to tlus Act. the taxable value ot a
supply, including a supply of impotted services, shall be-

(a) the consideration tor the supply. o1

(b) 1t the supplier and 1ecipient are telated, the
open matket value of the supply

(2) the taxable value ot a supply of mobile cellulai
se1vices shall be the value of the seivices as determined to
I the purposes ot the duty imposed undet the law ielating (o

eXClS€

(3) Subject to subsections {4) to (6}, the cotistderation
tor a supply, mcluding a supply ot impotted services. shall
be the total of —

No. 35

Tanable ralue ol
suppiy



No. 35

(b)

(c)

1educed by

980
Valie Added Ten

the amount 1n money pacd o pavable,
duectly ot inditectly, by any peison fou the
supply. ol

the open matket value at the ume of the
supply of an amount 1n kind pad ot payable,
directly o1 mduectly, by any peison. tor the
supply. and

any taxes, duues, levies, tees. and chaiges
(other than value added tax) pad o1 payable
on, o1 by 1cason of the supply.

any discounts o1 1ebates allowed and

accounted tor at the ume ot the supply

(4) Lhe

constderation tor a supply shall mclude the

amount chaiged tol ~

(a)

(b)

(c)

any wiapper. package, box. botlle, o1 other
contamey 1n which goods are supplied,

any other goods contaned 1n or attached to
the wiappel, package, box, bottle or other
containel tefened to in paragiaph {a),or

any liability that the puichaser has to pay o
the vendor by 1eason ot o1 in 1espect of the
supplv tn addition to the amount chatged as
pLice.

(5) In calculating the value of any sernices tor the

purposes of

subsection (1). thete shall be mcluded any

incidental costs incuired by the supplier of the se1vices 1n
the couise ot making the supply to the client

Provided that. 1t the Commnussionet 1s satistied that the
supplier has metely made a disbursement to a thind party
as an agent of his client, then such disbursenient shall be
excluded tiom the taxable value

(6) 1 he consideration tor a supply shall notinclude —

{a)

in the case of a supply of goods under a hie
puichase agieement. any tinancial chaige
pavable in 1elation to a supply ot credht under
the agieement, o1
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(b) any interest mcurred tor the late payment ot

(7) The consideration for
or restaurant services shall not include the | ourism Levy
unposcd on the supply under the | ourism Act; or

another person 1f-
(a) etther person participates, directly or
indirectly, 1n the management, control or
the capital of the business of the other;

(b) a third person participates, directly or
indirectly, in the management, control or
capital of the business ot both; or

(c) an individual who participates in the
management, control or capital ot the
business of one, 1s associated by marnage,
consanguinity or attinity to an individual
who participates in the management,
control or capital ot the business of the
other.

14.(1)  The taxable value of imported goods shall
be the sum of-

(a) the value of the goods ascertained for the
purpose of customs duty, in accordan~=
with the East Atrican Community Custon
Management Act, 2004, whether or not
any duty of customs 1s payable on the
goods;

(b) to the extent not included under
paragraph (a) —

(1) the cost of 1nsurance and trerght

incurred in bringing the goods to
Kenya; and

(11)  the cost of services treated as part

ot the mmported goods under this
secuon: and

(¢) the amount of duty of customs, it any.
paid on those goods.

(2) Unless the context otherwise requires, a supply ot
services that 1s ancillary or incidental to the unportation of
goods shall be treated as part of the importation.

a supply of accommodation

(8) For the purposcs of ths%t a pcrson Is T elatcc[ o

« No 280f 2011.

Taxable value of
imported goods.

th
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(Attn: Wa Nyambura) \
Dear Sir,

RE: CLARIFICATION ON NEW VAT ACT

The aforementioned subject forms our basis of our writing to your office.

Kenya Association of Hotelkeepers & Caterers is the umbrella association for hotels, lodges, restaurant,
airline caterers and conference facility providers. The association’s core responsibility is to represent the
interests of its members. This is discharged through collaboration with various partners and
stakeholders of which the government is key. We have had fruitful engagements with Treasury and are
keen to enhance the gobd relationship we have nurtured.

Following the enactment of the VAT Act, we have received several enquiries from our members wishing
to know the treatment of service charge. We would like to reiterate that the service cha rge collected by
our members is distributed to the employees on a monthly basis as per the overall collective bargaining
agreement, which is registered at the Industrial court. Hence the same is taxed through the employees’
monthly payroll. This was exempted from V.A.T under section 9(4) of the old V.A.T Act.

However, the new VAT Act does not make any express provision of this clause and as a result, there is
confusion that has been sparked in the industry creating uncertainty and suspense as to what is the
correct way to go about it. We have also written to Kenya Revenue Authority asking for clarification on
the same issue; vide a letter dated 9" October 2013, of which a copy is attached. We however do
understand that as the policy making ministry of the government, it would be desirable if we can obtain
a response so that we advise our members who are a law abiding corporate citizenry.

We also request for an appointment with Treasury and of which KRA can also be invited so that we can
discuss this across the table to reach to a speedy conclusion of the matter so that our members are
properly advised on what to do. We believe that such a meeting will form a good engagement on the
aforesaid matter and other concerns that we wish to share.
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Date 2™ Qctober 2013
To All Unionizable Associates
From Human Resources Manager

Subject Serviice Charge

wear Associates,

r

This is to notify you that due to the recently passed VAT bill, service charge will atiract a 16%
levy effective fromithe month on September 2013

Yours Faithfully, | ceme
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Dorcas Waweru
Human Resource_r Manager
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ANGHITI RESTAURANT
New Rehema House,
Rhapta Road, Westlands

P. O. Box 66205 Nairobi, Kenya .,

Tel: 4441258 / 4441259
Fax: 254-20-4442553

N A ANGHITI RESTAURANT
PR Lg% K

o Tel: 3740292, 3753296

!

YRR, ., P. O. Box 66205 Nairobi, Kenya
;L

THE MASTERS IN INDIAN CUISINE

Opposite Mini Markel, Muthaiga,
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STATEMENT FOR
HOME DEL TVERY

VERTFICATION. '
LS Calll, 26464885

V.AT No.: 0107858P
PIN No. P0511192121]

TAKE AWAY SERVICE AVAILABLE
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