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THE CONSTITUTION OF KENYA REVIEW
(AMENDMENT) ACT,2(X)4

No.9 of2fiM

Date of Assent: 29th December, 20M
Date of Commencement: 22nd April, 2005

AN ACT of Parliament to amend the Constitution
of Kenya Review Act to provide for
prrticiprtion of the people of Kenya in the
making of a new Constitution through the
Nationel Assembly and e referendum and to
provide for certain other mrtters

ENACTED by the Parliament of Kenya as follows:-
1. This Act may be cited as the Constitution of

Kenya Review (Amendment) Act, 2004.

2. Section aQ) of the Constitution of Kenya
Review Act, in this Act referred to as..the principal
Act", is amended by deleting the words ,,section 32"
and substituting therefor the words ',part VI".

3. Section l5(l) of the principal Act is amended
by deleting the words "terminate on the date of the
repeal of this Act under section 32, subject to the
rrovisions of that section as to the winding up of the
-inancial and administrative affairs of the
Commission" and substituting therefor the words
"terminate in accordance with section 33".

4. Section l7 of the principal Act is amended by
inserting the following new paragraphs after
subparagraph (xvi) -

(e) conduct and facilitate civic
education to support the
referendum under section 2g;
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(0 monitor the conduct of the

referendum under section 28.

5. Pan [V of the principal Act is repealed and

the followrng substrtuted therefor -
PART Iv - THE MAKr\G oF A NE\+'

CoNsrIT{'Tto\

Sorcrogn
rrght and
pos,cr of
pcople of
Kenta lo
mrlc ncrr

Constrlutron

Propo:al ol

26. Recognrzing that the people of
Kenya collcctrvcly have the soverergn
nght and po\\'er to replace the Constitutio
wrlh a ne\\ Constrtutlon, sections 27,28
and 28A are enacted to facilrtate thc
cxcrcrse of thal rrght and po\\'cr

27.(l) \\'rthrn nrnct)' da)s alicr thrs

scctron conlcs into opctatr()n the Nattonal
Assembly shall -

(a) debate the draft Brll as adoptcd by
the National Constitutional
Conference on l5th March 2004

and a report by thc Commission;
and

(b) submit to the Attorney General, the
draft Bill and recommendatrons
only on contentrous issues as

rdcntified and recommended by the
Parlramcntary Select Committec on

Constrtution Review for approval
by the National Assembly

Con!utut ron

(2) In considering the report and the
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draft Bill, the National Assembly may

undertake consultations to lnltiate,
facilitate and promote a national consensus

on contentious issues as recommended by
the Parliamentary Select Commrttee on

Constitutional Review and approved by the

Natronal Assembly.

(3) Withrn thrrty days after the National
Assembly submits the draft Bill to the

Attomey-General, the Attomey-General
shall publish the proposed new
Constirution based on the draft Bill and

amendn:ents as approved by the National
Assenrbly.

2E.( I ) Within ninety days after the

Attomey-General publishes the proposed

new Constirution under section 27(3), the

Electoral Commissron shall hold a

referendum to give the people of Kenya
the opportunity to ratrfy the proposed new
Constitution.

(2) The question upon whrch the
people shall vote in the referendum shall
be whether they are for or against the
ratificatron of the proposed new

Constltullon.

(-f ) Thc proposed new Constitution
shall be ratrficd by' a srmple malonty of the
\ otcs crst rn thc rL'fcrendum.

(4) Thc' pcrsons who may Yote in
thc rcferendum are the persons u'ho arc

No.9

Ratrficctron by
thc pcople of
Kcnya by
refcrcndum
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registered to vote in elections
National Assembly.

2004

to the

Czp 7

Cap 66

(5) The National Assembly and
Presrdential Electrons Act shall apply, with
necessary modifications, with respect to
the conduct of the referendum, subject to
the regulations under section 34(3).

(6) The Election Offences Act shall
apply with respect to the referendum as
though it were an election wrthin the
meaning of that Act.

P.occss .flcr
retrficatron
rcfcrcndum

(7) The Commission shall facilitate
and coordinate civic education on the
referendum.

28A.( I ) The Electoral Commission
shall publish the result of the referendum
in the Gazette.

(2) If no application is made under
section 28B challenging the conduct or
result of the referendum within the hme
limit for making such applications, the
result of the referendum shall be final upon
the expiry of that trme hmit.

(3) If an apphcation is made under
section 28B challenging the conduct or
result of the referendum wrthin the time
hmit for making such applications, the
result of the referendum shall not be final
until all such applications are Iinally
disposed of.
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(a) If the final rcsult of the
referendum is that the people of Kenya
have ratified the proposed new
Constitution, thc President shall, within 14

days promulgate and publish the text ofthe
new Constitution in the Gazetle.

(5) The new Constitution shall
become law when it is proclaimed to be
law under subsection (4) and it shall come
into operation immediately, subject to any
provisions in the new Constitution for its
commencement.

288.(l) The conduct or result of the
referendum may be challenged only by
application to the High Court made within
fourteen days after the publication of the
result of the referendum under section
28A(l).

(2) The applicant shall give notice
of the application to the Attorney-General
and the Electoral Commission within
seven days after the application is made.

(3) The applicant shall publish a

notice of the application in the Gazette
within fourteen days after the application is
made.

(a) Within seven days after the
application is made the applicant shall
deposit five million shillings with the court
as security against costs.

No.9

Applrcrlron to
court to
challcngc
rcfercndum
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(5) If security is not
accordance with subsection
applrcation shall be dismissed.

Composrtron
ofcoun

Pou crs of
coun

grven
(4),

2Ut4

in
the

2EC.(l) An applrcation under
sectron 288 shall be determined by a panel
of five judges appornted by the Chief
Justrce.

(2) Unless otherwise ordered by the
Chref Justice, interlocutory matters shall be

dealt wrth by a single judge from the panel.

28D.( I ) On an applicatron undcr
sectron 28B challengrng thc conduct or
result of the referendum thc Court may -

(a) drsmiss the applrcation;

(b) declare the publrshed result
to bc incorrect:

(c) order the Electoral
Commission to repeat the
polling in any placc or
places; or

(d) annul the result of thc
referendum and order a new
refercndum to be held.

(2) The court shall not annul the
result of the referendum unless it is
satisfied that the applicable law has not
been complied with and such non-
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compliance has materially affected the
resu lt of the referendum.

(3) In subsection
"apphcable law" means -

(2), the

(a) this Act; and

(b) the National Assembly and
Presidentral Elections Act
and the Election Offences
Act as those Acts apply
under section 28.

(4) If the court orders a new
referendum to be hcld, subsections (2) and
(3) of section 28 and sections 28A to 2gl
shall apply with respecr to that new
relerendum.

No. 9

Cap 7
C.rp (r(r

Wllhdrrwal

Ccnarn
provrsrons of

Dclcrmrnatton
on pnonty
basrs

Coun dcctston
ts final

28E. An application under section
288 shall be heard and determined by the
Court expeditiously and in any event
wrthin forty five days.

28F, The determination by thc
Coun on an application under section 2gB
shall be final.

28G. An application under secrion
28B may be wirhdrawn by the applrcant on
notlce to the other parties and the Court,
subject to any order of the Court as to
costs.

28H. The following provisions of
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cep 7 to the National Assembly and PresidentialrpPlv Elections Act apply, with necessary

modifications, to an application under
section 288 -

(a) section 22;

(b) section 23(l);

(c) section 25;

(d) section 26; and

(e) section 29.

28I. Subject to sections 28B to 28H

the Chief Justice may give directions with
respect to the procedure for an application
under section 28B.

28J. To ensure ther€ is no doubt as

to their validity, the following are declared

to have been authorized by, and to have

been done in accordance with, this Act:-

(a) the work of the Commission;

(b) the work of the National
Constitutional Conference in
discussing, debating,

amending and adopting the

draft Bill.

6. The principal Act is amended by inserting the

following new section immediately after section 30 -
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30A. Upon the dissolution of the
Commission under section 33, any assets
and liabilities of the Commission, other
than assets described in subsection 30(5),
shall become assets and liabilities of the
Government.

(2) If the final result of the
referendum is that the people of Kenya
have not ratified the proposed new
Constitution, the Commission shall stand
dissolved thirty days after that result
became final.

(3) During the period described in
subsection (l) or (2), the Commission shall
ensure that its affairs are wound up in an
orderly way and, in particular, shall ensure
that -

(a) those aspects of its work that
will be of value to other
institutions are preserved,
documented and transferred
to the relevant ministry; and

Drsposalof
asscts and
Irrbrlrtrcs on
drssoluhon of
Commrssron

No.9

Rcplacemcnt of
s 33 ofCap
3A

7. Section 33 of the principal Act is repealed
and the following new section substituted therefoi _
Drssolutton
ofthc
Commrssron

33.(l)If the final result of the
referendum is that the people of Kenya
have ratified the proposed new
Constitution, the Commission shall stand
dissolved thirty days after the day the
President proclaims the new Constitution
to be law.
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(b) its files arld records are

preserved and transferred to

the relevant Ministry'

(4) The terms of the Commisstoners

shall exprre upon the dissolution of the

Commission.

(5) Upon the dissolution of the

Commission, persons who have served as

Commissioners or staff of the Commission

for three years or more shall be entitled to

such gratuities and other benefits as the

Minister responsible for finance may

determine.

8. Sectron 34 of the principal Act is amended -

(a)
(b)

by deleting ParagraPh (2)(d);

by inserting the following new subsection

after subsection (2) -

(3) The Electoral Commisston' in

consultation with the Commisston and the

Parliamentary Selcct Commlttee on

Constrtutional Revteu'' may make

regulations prcscribtng thc proccdure lbr

the holding of a rcfr"'rcndunr ttndcr sectiotl

28.

9. The prrncipal Act is amendcd by insertrng the

following new section rmmediatcly after section 35 -
36.( I ) This Act shall expire when

the Commission is dissolved.
Erprry of
Acl
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(2) The expiry of this Acr shall not
affect the operation ofsection 33(4).

10. The princrpal Act is amended by inserting the
followrng ncw scctron rmmedrately after sectron 36 -

No. 9

Inscrlron of s .17

rnlo C.lp -14

Trme nr.rr hr
.rtcn.lcJ

r. lri(\l

37. The National Assembly may
crtcnd the trme prescribed under the Act by
such penod as it may deem appropriate.


