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CI{AIRPERSO rs F'ORE\v C)RI)

The Law of Contract (Amendment) Bill,20 l9 was published in the

Kenya Gazette on 28th January, 2079 (National Assembly Bill No.

l/2O19). The Bill underwent First Reading on 13th February,2Ol9 and

was committed to the Departmental Committee on Justice and Legal

Affairs for review and report to the House pursuant to the provisions

of Standing Order 127.

The Committee wishes to draw the attention of the House to its
recommendation in 2018, asking the House to reject a similar

amendment that was contained in the Statute Law (Miscellaneous

Amendments) Bill, 2018 (National Assembly Bill No. l2/2018). The

Committee had then recommended rejection of the amendment having

taken into account subrnissions by the Attorney-General, the I(enya

Bankers Association and the Law Society of l(enya who had all called

for further consultations among stakeholders before the passage of the

proposal. LJpon hearing from the Legislative Proposal's sponsor, the

Committee was persuaded by the proposed amendment and

recommends for the passage of the Bill subject to passage of one

minor amendment.

Pursuant to the provisions of Article 1 18 of the Constitution of I(enya

and Standing Order 127 (3), through advertisement in the local daily

newspapers of 19th February, 2019, the Clerk of the National

Assembly invited the public to make representations on the Bill.
Stakeholders most notably the I(enya Bankers Association (I(BA), the

Page 6 of 26
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I(enya Private Sector Alliance (KEPSA) and I(ipkenda and Company

Advocates responded. Indeed, their views were invaluable to the

Committee in the consideration and final recommendations on the

Bill.

May I take this opportunity to commend the Committee Members for

their devotion and commitment to duty which made the consideration

of the Bill successful. May I also express gratitude to the Offices of
Speaker and Clerk of the National Assembly for providing direction

and the Committee secretariat for providing technical and logistical

support.

On behalf of the Departmental Committee on Justice and Legal

Affairs and pursuant to the provisions of Standing Order 199 (6), it is
my pleasant privilege and duty to present to the House a report of the

Committee on the Law of Contract (Amendment) Bill, 2019.

a aA,bz- e6lq
Signed... Date

HON. \VTLLTAM CHEPTUMO, M.P.
CHAIRPERSON. DEPAR NTAL COMMITTEE ON

TICE, AND LEG

t
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PART 1

1. PREF'ACE

1 I Mandate of the Committee

l. The Departmental Committee on Justice and Legal Affairs

derives its mandate from Standing Order No. 216(5) which

provides for the functions of Departmental Committees as

follows-

(a) investigate, inquire into, and report on all matters relating

to the mandate, management, activities, administration,

operations and estimates of the assigned ministries and

departments;

(b) study the programme and policy objectives of ministries

and departments and the effectiveness of their

implementation;

(c) study and review all legislation referred to it;

(d) study, assess and analyse the relative success of the

ministries and departments as measured by the results

obtained as compared with their stated objectives;
I
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(e) investigate and enquire into all matters relating to the

assigned ministries and departments as they may deem

necessary, and as may be referred to them by the House;

(f) vet and report on all appointments where the Constitution

or any law requires the National Assembly to approve,

except those under Standing Order 2O4 (Committee on

Appointments)

(g) examine treaties, agreements and conventions;

(h) make reports and recommendations to the House as oflen

as possible, including recommendation of proposed

legislation;

(i) consider reports of Commissions and Independent Offices

submitted to the House pursuant to provisions of Article
254 of the Constitution; and

0) Examine arry questions raised by Members on a matter

within its mandate.

2. The Second Schedule of the Standing Orders on Departmental

Committees further outlines the Subjects of the Committee, as

follows-

(a) Constitutional affairs;
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(b)

(c)

(d)

(e)

(o
(e)

The administration of law and Justice

The Judiciary;

Public prosecutions;

Elections;

Ethics, integrity and anti-corruption; and

Human rights.

1.2. Committee Membershirr

3. The Committee was constituted on Thursday, 14th December,

2Ol7 and comprises the following Honourable Members-

No. NAME CONSTITU.
ENCY

PARTY

1 Hon. William Cheptumo, M.P. -
Chairperson

Baringo North Jubilee

2 Hon. Alice Muthoni Wahome,
M.P. - Vice Chairperson

Kandara Jubilee

a
-) Hon. John Olago Aluoch, M.P. Kisumu West ODM

4 Hon. Roselinda Soipan Tuya, M.P. Narok County Jubilee

5 Hon. Charles Gimose, M.P. Hamisi Ford Kenya

6 Hon. William Kamoti Mwamkale,
M.P.

Rabai ODM

7 Hon. Peter Opondo Kaluma, M.P. Homa Bay ODM

8 Hon. Ben Orori Momanyi, M.P. Borabu Wiper
Democratic
Movement

9 Hon. Johana Ng'eno, M.P. Emurua Dikirr KANU

Page 10 of 26



10. Hon.
M.P.

George Gitonga Murugara, Tharaka Democratic
Party

ll Hon. Anthony Githiaka Kiai, M.P Mukurueni Jubilee

t2 Hon. Gladys Boss Shollei, CBS,
M.P.

Uasin
County

Gishu Jubilee

13 Hon. Beatrice Adagala, M.P Vihiga County Amani
National
Congress

t4 Hon. Jennifer Shamalla, M.P. Special
Interests

Jubilee

15 Hon. John Munene Wambugu,
M.P.

Kirinyaga Jubilee

t6 Hon. Japheth Mutai, M.P Bureti Jubilee

t7 Hon. Adan Haji Yussuf, M.P. Mandera West Economic
Freedom
Party

l8 Hon. John Kiarie Waweru, M.P Dagoretti
South

Jubilee

l9 Hon. Zuleikha Hassan, M.P. Kwale County ODM

1.3. Committee Secretariat

4. The officers facilitating the Committee include -

Mr. George Gazemba
Mr. Denis Abisai
Ms. Halima Hussein
Ms. Fiona Musili
Mr. Omar Abdirahim
Mr. Joseph Okongo
Mr. Hakeem Kimiti
Ms. Roselyne Ndegi

Principal Clerk Assistant II
Principal Legal Counsel I
Clerk Assistant III
Research Officer III
Fiscal Analyst III
Media Liaison Officer
Audio Officer
Serj eant-at-Arms

Minutes of Committee sittings on proceedings on the legislative
proposal form annexure I of this report.
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PART 2

2. INTRODUCTION BACKGROUND

2.1. Memorandum of obiec and reasons of the Bill

5. The principal object of the Law of contract (Amendment) Bill,
2Ol9 is to amend the Law of Contract Act. It proposes to amend

the Law of Contract Act, Cap.23 so that in case of a default by

the principal borrower, the creditor should first realise the assets

of the principal borrower before proceeding to realise the assets

of the guarantor.

6. The Bill further provides for the amendment to section 3 of the

Law of Contract Act to provide that before a creditor pursues a

guarantor in law, he or she should first realise the assets of the

principal debtor.

7. The Bill does not delegate legislative powers to the Cabinet

Secretary nor does it limit fundamental rights and freedoms.

8. The Bill does not affect the functions of the County

Governments and is therefore not a Bill concerning counties for
purposes of the Standing Orders within the meaning of article

1 1O of the Constitution of I(enya.
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a 9. The enactment of this Bill shall not occasion additional

expenditure of public funds.

I
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PART 3

3. PUBLIC PARTICIPATION IN THE RE \ry OF THE

a

BILLS

10. Article I 18 ( 1) (b) of the Constitution of Kenya provides as

follows-

"Porliament shall facilitate public participation and

involvement in the legislative and other business of Parliament

and its Committees "

1 1. Standing Order 127(3) & (3A) requires the Departmental

Committee to which a Bill is committed to facilitate public

participation and to take into account the views and

recommendations of the public when the Committee makes its

recommendations to the House

12. In line with the Constitution and Standing Orders, the

Departmental Committee on Justice and Legal Affairs, in the

local daily newspapers of l gth February , 2Ol9 attached as

annexure 2 of tl:re report invited the public to make presentations

on the Bill.

13. The Committee received three (3) written memoranda forming

annexure 3 of the report from the following organizations -

tl
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(a) Ifipkenda and Company Advocates;

@) I(enya Private Sector Alliance (KEPSA); and

G) I(enya Bankers Association (KBA).

14. The Committee extensively considered the contents of the

submissions and details of the deliberations and the

Committee's observations and recommendations are contained

in part 4 and 5 of this report.

t

t,
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PART 4

4. CLAUSE BY CLAUSE C NSIDERATION OF THE
BILL

15. This part of the report deals with the Clause by Clause

consideration of the Bill by the Committees after taking into

consideration the views of the aforementioned stakeholders.

4.1 Clause 1- Short Title

16. Clause I relates to the short title of the Bill

4.2 Committee Observations and recommendations

17. The Committee observed that there were no stakeholder

comments received on this Clause and therefore recommends

that the Clause be agreed to as it appears in the Bill.

4.3 Clause 2: Amendment of Section 3 of CAP 23

18. This Clause provides for the amendment to section 3 of the Act

to provide that before a creditor pursues a guarantor in law, he

or she should first realise the security of the principal debtor.

19. The following stakeholders submitted memoranda on this

clause as captured hereunder-
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4.4 Stakeholder views

4.4.1l(inkenda and Companv Advocates

2 0. The firm of advocates proposed that the Clause be drafted as

follows-

"(1A) Notwithstanding the provisions oif subsection (I), unless

the contracting parties otherwise agree, before a suit ,s
brought against a defendant under sub-section (I), the

plaintiffshallfirst realize the security (f ory) and or assets oif

the principal borrower provided that where a party

unilaterally varies such agreement or memorandum to which

such special promise to answer lfor the debt, default or

miscarriage of another person is promised, to the detriment of
the defendant (guarantor), the exclusion of this clause or an

otherwise agreement shall be deemed forfeited and

unenlforceable. "

4.5 Committee observations

2 I . The Committee observed that the proposed redrafting of the

Clause contradicted Standing Order 133 (5) of the National

Assembly Standing Orders which provides that no amendment

shatl be permitted to be moved if the amendment deals with a
different subject or proposes to unreasonably or unduly expand

Page L7 of 26



the subject of the Bill, or is not appropriate or is not in logical

sequence to the subject matter of the Bill.

22. The Committee noted that whereas the principal object of the

Bill as originated by the sponsoring Member was to require

creditors to first realise the assets of the principal borrower

before proceeding to realise the assets of the guarantor, the

proposed amendment by Messrs I(ipkenda and Company

Advocates would unduly expand the subject matter by

introducing other concepts like unilateral variation of contract

terms and parties' freedom to contract.

4.5.1l(enva Private Sector Alliance (I(EPSA)

23. KEPSA submitted that the proposed amendment is good for

guarantors as it offers them a semblance of security 'against the

principal wilfully causing them to answer for their debts despite

the principal being capable of honouring their own debts". The

proposed amendment thus makes it easier for people to offer

themselves to stand surety for other people.

24. KEPSA further submitted that the proposed amendment will
affect creditors/plaintiffs negatively as it will make the process

of recovering debts longer and more expensive. I(EPSA was also

of the view that the amendment will create a loophole in the law

that may give guarantors ample time to conceal or dispose of
their assets to avoid servicing the debts they guaranteed.

a
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2 5. KEPSA further stated that the amendment rnay negatively

impact private sector credit growth to Micro, Small and Medium

Enterprises (MSMEs) due to reduced appetite by lenders to rely

on third party collateral if the law comes into effect. Lenders will
experience considerable frustration and delay in realizing

existing guarantees and third-party securities as they will now

first exhaust the enforcement process through the principal

borrower.

26. KEPSA proposed that the Bill be amended by inserting a new

sub-clause (lA) to provide that for financiers who are regulated

under the Banking Act, Microfinance Act and the Auctioneers

Act, the liability of the guarantor be made co-extensive with that

of the principal debtor, unless otherwise provided for in the

contract. KEPSA was also of the view that the requirement in the

Bill to pursue the principal debtor's assets prior to bringing suit

against a gluarantor should be restricted to instances where a

personal guarantee is not supported by . security.

27. KEPSA further submitted that there should be a clause in the

Bill providing that the law shall not be applied retrospectively, in

order to protect existing rights possessed at the time of entering

into contracts and avoid imposing new duties with respect to

transactions already completed.
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4.6 The Committee observations

28. The Committee agreed with the submissions by KEPSA to

the extent that the proposed amendment was good for guarantors

as it protected them from principal borrowers who may wilfully

cause guarantors to answer for their debts despite the borrowers

being capable of honouring their own debts.

29. The Committee considered the second submission by KEPSA

that the amendment may negatively impact private sector credit

growth to business enterprises due to reduced appetite by lenders

to rely on third party collateral and was of the view that it was

upon the lenders to exercise due diligence on the ability of the

principal borrowers to repay the debts before lending out their

money. As such, the Committee was of the view that the liability

of the guarantor should be treated as a secondary obligation

which is contingent on the principal failing to perform the

obligations w hich have been guaranteed and any recovery

attempts should first target the assets of the principal.

30. The Committee considered the third submissions by KEPSA

that the law should not be amended and applied retrospectively

and agreed that there is indeed need to amend the Bill to clarify

that the am endm ent w ill protect existing proprietary rights

possessed at the tim e of entering into contracts before the

proposed change in the law.
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4.6.1l(enya Bankers Associatian

31. The I(enya Bankers Association submitted as follows:-

(a) The Bill and the Memorandum of Objects and Reasons

refer to different legal terms ("securit5r" and'oassets") which

may cause confusion and ambiguity when implementing the

amendment'

(b) The words "("security" and "assets") are not defined in

the Bill or in the current Law of Contract Act, Cap.23;"

(c) The amendment will lead to reduced appetite by lenders

to rely on third pafty collateral if the law comes into force,

which may impact lending arrangements generally as assets

from the borrower may be insufficient to cover the debt;

(d)Lack of specific indication that the law shall not be applied

retrospectively;

(e) Lack of clear distinction between a guarantee which is

supported by security from the personal guarantor;

(D The amendment may provide a legal loophole where

guarantors who have provided third party security to their

own companies may deliberately divert the borrowed funds

Page 2t oI 26



from the companies with the knowledge that the lender

must first exhaust the enforcement process over the

company through I(enya's lengthy court processes.

32. The KBA recommended that the Bill should provide a clear

definition of the term "security" and that the focus of the Bill
should be for the creditor to dem onstrate that the guarantor has

read and understood the nature of obligations under the

underlying contract. KBA further proposed that the law should

have a clause stating that it shall not apply retrospectively.

3 3. The KBA further proposed that there should be a clause in the

Bill providing that the law shall not be applied retrospectively

and that the requirement in the Bill to pursue the principal

debtor's assets prior to bringing suit against a guarantor should

be restricted to instances where a personal guarantee is not

supported by a security.

4.7 Committee Observations

34. The Committee noted the submissions by the KBA that the

use of the term "assets" in the Memorandum of Objects and

Reasons and the subsequent use of the term oosecurity" in Clause

2 of the Bill was confusing and ambiguous.

Page 22 of 25



35. The Committee thus proposes that Clause 2 of tll.e Bill be

amended by deleting the word "security" and substituting

therefor the word "assets". The justification for the proposed

amendment is to rectiff an inadvertent drafting error and align

the Bill to intentions of the sponsor of the Bill as clearly set out

in the memorandum of objects and reasons.

36. The Committee did not agree with the submissions by the KBA
that there was need to define the term 'oassets" as used in the Bill
because the term was used in its ordinary and natural sense. In

legislative drafting, Parliament only provides definitions when

words are being used in an unusual or technical sense.

37. The Committee considered the submission by I(BA that the

amendment may negatively impact private sector credit growth

to business enterprises due to reduced appetite by lenders to rely

on third party collateral and was of the view that it was upon the

lenders to exercise due diligence on the ability of the principal

borrowers to repay the debts before lending out their money. As

such, the Committee was of the view that the liability of the

guarantor should be treated as a secondary obligation which is

contingent on the principal failing to perform the obligations

which have been guaranteed and any recovery attempts should

first target the assets of the principal.

38. The Committee considered the submissions by I(BA that the

law should not be amended and applied retrospectively and
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agreed that there is indeed need to amend the Bill to clariff that

the amendment will protect existing proprietary rights possessed

at the time of entering into contracts before the proposed change

in the law.

Page 24 of 26



PART 5

5.

39. The Committee, having considered the Bill clause by clause

and the submissions from the public proposes that the Bill
be passed subject to the inclusion of the following
amendment to Clause 2-

40. deleting the word "securit5r" appearing in the proposed

new subsection (1A) and substituting therefor with the word
ooassetstt;

(a) inserting the following proposed new subsection

immediately after the proposed new subsection (1A)-

(18)for the avoidance oif doubt, subsection (IA) shall not

apply to any transaction or contract entered into before

it came into lforce.

Rationale for the amendment

(i) To provide for the law not be applied retrospectively and

that the requirement in the Bill to pursue the principal

PageZi of 26



debtor's assets prior to bringing suit against a guarantor

should be restricted to instances where a personal

guarantee is not supported by a security.

(ii) To provide clarity in the use of the term "assets" in the

Memorandum of Objects and Reasons and the subsequent

use of the word "security" in Clause 2 of the Bill was

confusing and ambiguous

(iii) To provide for the liability of the guarantor being treated

as secondary obligation which is contingent on the

principal failing to perform the obligations which have

been guaranteed and any recovery attempts should first

target the assets of the principal.

n, t"...?. h.:.92.-.?uqSign......

HON. \ryTLLTAM CHEPTUMO, M.P.

CHAIRPERSON. DEPARTMENTAL CO EON
JUSTICE AND EGAL AFFAIRS
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ANNE,XURE 1

(Minutes of Committee sittings on the

consideration of the Bill and adoption of
report)



MIN No. 47112019:- CONSIDERATION AND ADOPTION OF
DRAFT REPORT ON THE LAW OF

CONTRACT (AMENDMENT) BILL,2O 19

The Committee considered and adopted the report on the Law of Contract (Amendment)

Bill, 2019. The adoption was proposed by Hon Alice Wahome and seconded by

HonJennifer Shamalla.

MIN No.472 12019t- CONSIDERATION AI\D ADOPTION OF
DRAFT REPORT ON THE LEGISLATTVE

SAL ON PTJBLIC PARTICIPA
. CHRIS WAMALW MP

The adoption of the report on the legislative proposal on public participation by Hon

Chris Wamalwa was deferred to the next meeting.

MIN No. 47312019:- ANY OTHER BUSINESS

The following matters were raised;

1) The Committee raised concerns over the Judiciary matters regarding petitions
against the Supreme Court Judges and the Commiuee agreed to deliberate on the

matter during its next Sitting.

2) The Committee noted with concerns the recent ruling delivered by three judges of
the Court of Appeal that allowed petition seeking to register a non-governmental
organization whose sole mandate was to address the violence and human rights
abuses suffered by gay and lesbian people with NGO Coordination Board. The
Committee resolved to discuss the matter during its next Sitting.

3) The Commiffee further noted the judgement by Court of Appeal regarding
Parliament to enact law to reduce the age of consent from 18 to 16 in the Sexual

Offences Act, 2003 and agreed to discuss it in the next meeting

4) Invitations
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Rationale: The Attorney General is responsible for matters relating to justice and
legal affairs in the current govemment structure. The Attorney-General is also the
titular head of the bar as provided for in section 6 (2) of the Office of the Attorney
General Act, No. 49 of 2012 and has the requisite qualifications and experience to
review the Code of Conduct applicable to the County Attorney, the County Solicitor
and the County Legal Counsel.

2. Clause 5 provides for the procedure for appointment and the qualifications for
appointment expected of a person seeking the Office of the County Attomey. Clause
5 (2) provides that the persons should have at least five years' experience as an
Advocate of the High Court of Kenya and meet the requirements of Chapter Six of
the Constitution.

The Committee further observed that admission as an advocate brings the County
Attorney within the purview of the statutory body responsible for the professional
regulation of advocates (the Law Society of Kenya). The LSK has a dufy to ensure
that all advocates uphold high standards of professional integrity and the person to be
appointed as County Attorney should not be exempted from these standards.

3. Clause 6 provides for the tenure of office of the County Attorney which is a term of
six years.

The Comrnittee observed that the County Attorney requires security of tenure and
resolved to amend the clause by inserting the word "renewable" immediately before
the word "term".

Rationale: The amendment will provide security of tenure and ensure ease in
transition whenever a new Governor takes office.

The Committee was of the view that it is important to give the County Attorney the
status and terms of service enjoyed by the members of the county executive
committee in order to attract a high calibre of advocates to the position and retain the
ones currently serving in those offices, if they have the stipulated qualifications. The
Committee thus recommends that a new subclause (2) be inserted in Clause 2, to read
as follows-

(2) The County Attorney shall have the status and rank of a member of the county
executive committee.

The adoption of the report was proposed by Hon Boss Shollei and seconded by Peter

Kaluma.
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MIN No. 468/2019:- CONFIRMATION OF'MINI]TES OF'

PREVIOUS SITTTNGS

Confirmation of Minutes were deferred

MIN No. 46912019:- CONSIDERATION OF'I,EGISLATTVE
PROPOSAL TO ND ARTICLES 107.

r08. 117. 151 0F THE CONSTITUTION OF'

KEI\-YA BY TION. JOSI{IIA KT]TUI{Y. MP.

The Meeting was informed that Hon Joshua Kutuny who was scheduled to appear before

the Committee to prosecute his proposal has requested for rescheduling of the meeting to

a later date. The Committee acceded to the request and resolved to meet the Member on

Thursday, 28ft March, 2olg.

MIN No. 470 l20l9t CONSIDERATION AND ADOPTION THE
DRAFT REPORT ON TTTE OFFICE OF
TTTE COI]NTY ATTORNEY BILL
(SENATE BILL NO.3 OF 2019)

The Committee considered and adopted the report on the Office of the County A'ttorney

Bill (Senate Bill No. 3 of 2019) with the following amendments;

1. Clause 2_on interpretations of the terms used in the Bill

The Committee observed that there is no Cabinet Secretary responsible for matters

relating to justice and legal affairs in the current govemment structure who would

perform the functions contemplated in the substantive Part of the Bill.

The Committee therefore recommended that the definition of the term "Cabinet

Secretary" be deleted and be substituted with the following new definition;

"Attorney-General" means the Attorney-General appointed under Article 156 of
the Constitution;
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MINUTES OF THE ONE HUNDRET) AND TWENTIETH SITTING OF' THE
DEPARTMENTAL CO GAL AFFAIRS HELD
ON WEDNESDAY. 26 MARCH. 2019 AT 11:54 A.M. tN BOARDROOM. 2
F'LOOR. PROTECTION HOIiSE. PARLIAMENT BUILDING

PRESENT-

1. Hon. William Cheptumo, M.P.
2. Hon. Alice Muthoni Wahome, M.P.
3. Hon. William K. Mwarnkale, M.P.
4. Hon. Peter Kaluma, M.P.
5. Hon. George G.Murugara, M.P.
6. Hon. Anthony G. Kiai, M.P.
7. Hon. Gladys Boss Shollei, CBS, M.P.
8. Hon. Beatrice Adagala, M.P.
9. Hon. Jennifer Shamalla, M.P.
10. Hon. John M. Warnbugu, M.P.

Chairperson
- Vice Chairperson

ABSENT WTTH APOLOGIES

Hon. John Olago Aluoch, M.P.
Hon. Ben Momanyi, M.P.
Hon. Roselinda Soipan Tuya, M.P
Hon. Johana Ng'eno, M.P.
Hon. Zuleikha Hassan, M.P.
Hon. Charles Gimose, M.P.
Hon. John Kiarie Waweru, M.P.
Hon. Adan Haji Yussul M.P.
Hon. Japheth Mutai, M.P.

1.

2.

3.

4.
5.

6.

7.

8.

9.

IN ATTENDANCE-

COMMITTEE SECRETARIAT.

1. Mr. Denis Abisai
2. Ms. Halima Hussein
3. Ms. Roselyn Ndegi
4. Mr. Hakeem Kimiti
5. Mr. Simon Maina

Principal Legal Counsel I
Third Clerk Assistant
Serjeant-at-Arms
Audio Officer
Support Staff

MIN No.46712019:-

The meeting commenced at 11.54 a.m. with a word of prayer by Chairperson

PRELIMINARIES

t
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The Committee received the following invitations;

a) Invitation to participate in a right to Infonnation Learning Program in India from
l" to 8* April, 2079 and the Committee nominated Hon Peter Kaluma and Hon
Adan Haji to attend the training

b) An invitation to attend the Commonwealth Law Conference in Zanbia frorn 8ft to
12tr April, 20lg and the Comrnittee nominated the Chairperson and Hon John
Munene to attend the conference.

MIN No. 474 /2019:- ADJOURNMENT

There being no other business to transact, the meeting was adjourned at ten minutes past
One O'clock.

Signed

Chairperson

Date >lstl Le

,
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MINUTES OF THE ONE HUNDRED AND EIGHTH SITTING OF THE
DEPARTMENTA COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
HEI,D ON TUESDAY. sTH MARCH. 2OI9 AT 10.45 A.M. IN THE
COMMONWEALTH PARLIAMENTARY ASSOCIATION (CPA) ROOM.

I

MAIN P BUILDING

PRESENT

1. Hon. William Cheptumo, M.P.
2. Hon. John Olago Aluoch, M.P.
3. Hon. William K. Mwamkale, M.P.
4. Hon. Peter Kaluma, M.P.
5. Hon. Charles Gimose, M.P.
6. Hon. Beatrice Adagala, M.P.
7. Hon. Jennifer Shamalla, M.P.
8. Hon. Anthony G. Kiai, M.P.
9. Hon. Japheth Mutai, M.P.

ABSENT WIT APOLOGIES-

1. Hon. Alice Muthoni Wahome, M.P.
2. Hon. Ben Momanyi, M.P.
3. Hon. Roseiinda Soipan Tuya, M.P.
4. Hon. George G. Murugara, M.P.
5. Hon. Gladys Boss Shollei, CBS, M.P.
6. Hon. Adan Haji Yussuf, M.P.
7. Hon. John M. Wambugu, M.P.

ABSENT-

1. Hon. Johana Ng'eno, M.P.
2. Hon. Zuleikha Hassan, M.P.
3. Hon. John Kiarie Waweru, M.P

IN ATTENDANCE.

COMMITTEE, SECRETARTAT.

l. Mr. George Gazemba
2. Mr. Denis Abisai

Principal Clerk Assistant II
Principal Legal Counsel I

Chairperson

Vice Chairperson
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3. Ms. Halima Hussetn

4. Mr. Hakeem Kimiti
Third Clerk Assistant
Audio Officer

MIN N 4ty20l PRELIMINAzuES

The meeting commenced at 10.45 a.m. with a word of prayer by the Chairperson.

MIN No. 41212019:- CONF ATION OF MINI iTES OF
REVIOUS SI

Minutes of the One Hundred and Seventh Sitting held on Thursday , 28'n February,

21lg at 10.00 a.m. in the Boardroom on 2''d Floor, Continental House, Parliarnent

Buildings were confirmed as true record of proceedings and signed by the

Chairperson. The confirmation was proposed by Hon. Anthony Kiai and seconded

by Hon. Jennifer Sharnalla.

MIN No.4l 19:- MATTE ARISING

The following matters arose: -

(i) Under Minute No. 408/2019 (i), it was confirmed that all Committee

Members were invited to the launch of the State of Judiciary and

Administration of Justice repott for the yeat 20171201 8 on 28th February,

2Ol9 at 9.00 a.m. at the Supreme Coutl of Kenya Building;

( ii) Under Minute No.408/2019 (ii), the secretariat was tasked to provide

schedules of all sittings that had been subrnitted to the Accounts

Departrnent for payment for follow up;

(ii i) Under Minute No. 408/2019 (iv), the secretariat informed the meeting that

it had obtained from the Table Office the National Ethics and Anti-
Corruption Policy and the Instrument for Ratification (Accession) of the

Agreement for the Establishrnent of the Intemational Anti-Corruption
Academy as an [nternational Organization. The Cornmittee resolved to

consider thern and report to the House notwithstanding the fact that the

instruments had not been received by the Cornmittee through the usual

fonnal channels.

{
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4/2019:- CONSIDERA TION OF LEGISLATIVE
PROPOSAL TO REPEAL ARTICLE 79
OF THE CONS ON OF KENYA
BY HON. CO LLY SEREM

The Legislative Proposal's Sponsor Hon. Cornelly Serem was to appear before the
Committee to prosecute a case for its publication but requested for postponement of
the meeting to Thursday, 7th March, 2019. The Committee observed that the
Legislative Proposal if enacted would abolish the Ethics and Anti-Conuption
Commission and coming at a time, when corruption matters were making news
headlines in the country, the timing for such Legislative Proposal was not
appropriate and this could have made it difficult for the Member to prosecute it.

The Committee granted the postponement but resolved that this was last
postponement in view of the strict timelines within which the Committee has to
consider the Legislative Proposal and report to the House and also considering that
the Member had in the past requested for postponement of meetings on three
different occasions.

MIN No. 415/2019:- CONS IDERATION OF RE RT ON
LEGISLATIVE PROPOS TO AMEND ARTICLE

THE CON
GEORGE KARIUKI

The Legislative Proposal seeks to include persons in diaspora amongst the special
interest groups from which nominations to the National Assembly are made. The
Committee having heard views of the Legislative Proposal's sponsor and the Kenya
Law Reform Commission resolved that the Legislative Proposal should not be
proceeded with on account of the following-

(i) Kenyans in diaspora do not constitute a constituency in the same term as
women, Persons With Disabilities, ethnic minorities and marginalised
communities as provided for under Article 100 of the Constitution of
Kenya;

(ii) The representation contemplated under Arlicle 97(l) of the Constitution of
Kenya is not based on financial contribution to the economy. The fact that
persons in diaspora contributed Kshs.270 billion to the economy during
the 2017/2018 Financial Year should guarantee them nomination to the
National Assembly is irrelevant.

3
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MIN No. 41 019:- CONSIDE RATION OF THE LAwoF
CONTRACT (AMENDMEND BILL.
2019

The Legal Counsel took the Committee through a brief on the memoranda received

from the following institutions-

(i) Kipkenda and Companv Advocates

Kipkenda and Company Advocates proposed redrafting of Clause I of the

Bill to:-

. Ensure the amendments clearly target the principal borrower;

. Exclude instances where the parlies agree otherwise;

. Allow parties to opt out of the agreement if one party unilaterally
varies the terms;

. Provide for situations where there is no security;

. Provide for realization of the assets of the principal not offered as

security

The Cornrnittee observed that the proposed amendments if carried would

violate Standing Order 133(5) which provides that no amendment to a
Bill shall be allowed if such amendment deals with a different subject or

proposes to unreasonably or unduly expand the subject of the Bill.

(ii) Kenva Private Sector Alliance's E,PSA'I

Kenya Private Sector Alliance (KEPSA) written rlemorandurn submitted

as follows-

The amendment was good for guarantors as it offered them a

semblance of security against the principal willfully causing them to

answer for their debts despite the principal being capable of paying

off their own debts;

The proposed amendment would make the process of recovering

debts by creditors longer and costlier and would also accord

4



guarantors ample time to conceal assets thereby making it difficult
to recover from them where Lenders were unable to recover from
borowers.

The amendment would negatively impact on the private sector credit
growth due to reduced appetite by the lenders to lend money as
recovely in case of default borrower was complicated.

The Association proposed an amendment to clause 2 by inserting at
the end thereof the following words "any payments made on behalf
of the principal debtor so long as it is... ... ... .... "

The Committee observed that the proposed amendment was not legible
for consideration but tasked the Legal Counsel to seek clarification with
KEPSA as to what they were proposing and report to the Committee at
the next meeting.

(iii) Kenya Bankers Association (KBA)

The Kenya Bankers Association submiffed as follows-

The Bill and the Memorandum of objects and reasons refer to the
different legal terms between "security" and "assets" which would
cause confusion and ambiguiry when implementing the amendment;

The words "security" and "assets" are not defined in the Bill or in
the cument Law of contract, cap, 23.The Association proposed that
the word "asset" be substituted with the word "security" and that
the focus in the Bill should be for the creditor to demonstrate that
the guarantor has read and understood the nature of the obligations
under the underlying contract.

The Committee considered the Association's submissions and resolved to
substitute the word "assets" in the Bill with the word "security"

The Cornmittee resolved to consider and adopt the report on the Bill on
Thursday, 7tl' March,2ol9 for tabling in the House for second reading.
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MIN No.41712019:- CONSIDE RATION OF THE O CE OF

THE COUNTY TTORNEY RII,L
SENATE NO3OF

The Lead Clerk inforrned the meeting that it had established frorn the Parliamentary

Budget Office that the Bill was not a money Bill. Thereafter, the Legal Counsel took

the Committee through views received by the Senate Standing Committee on Justice,

Legal Affairs and Human Rights frorn the following stakeholders-

(i) Council of Governors (CoG);

(ii) County Assemblies Forum (CAF);
(iii) CountY AssemblY of Machakos;

(ir) CountY AssemblY of NYandarua;

(v) Inter-Governmental Relations Technical comrnittee;

(vi) KenYa Law Reform Commission;

(vii) Law SocietY of KenYa; and

(viii) National Gender and Equality Commission'

(i) The Na tional Gender and Equalitv Com tsston

The Commission submitted as follows-

Qualifications and rerluneration for appointment as the County

Attorney should be equivalent to those of a High Cou6 Judge.

Rationale for this was that the Office of the County Attorney was

given a lot of responsibilities in the Bill and as such it demands the

holder of the office to have enough continuous experience;

The County Solicitor should have the same qualifications and terms

of service of a Chief Magistrate as the office comes with a lot of
responsibilities.

(ii) oun Governo

The Council of Governors submitted as follows-

County Governments experienced challenges attracting legal

practitioners to their ernployrnent because of poor tetms and

,

6
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(iii) Law Soci

conditions of service and was of the view that the position be open
to all fields;

The functions of the County Attorney should be expanded to include
the county Assembly and the county Solicitor and Legal counsel
should have minimum three years' experience for appointment to
office.

of Kenva

The Law of Kenva submi as follows-

The rninimum number of years for appointment to the office of
county Attorney should be five (5) years as many Advocates were
being admitted to the Bar annually whereas the employment
opportunities available to them were limited;

The county Solicitor should be competitively recruited and
appointed by the counfy Service Board in consultation with the
county Attorney. The Board shall also be responsible for
appointment of County Legal Counsels.

Determination and remuneration of the county Attorney and county
Solicitor should be expressly provided for. Failure to oblige negates
the doctrine for equal pay for equal job done.

clause 32 (l) should be amended to add a transition clause to read
as follows: Persons duly appointed by the Governor or county
Executive and currently in office as either Legal Advisors, county
Attorney or Heads of Legal shall continue to be in office and
exercise their functions in accordance to this Act until the next
general elections after which the Governor shall be at liberly to
appoint a new county Attorney. The Bill does not take into account
those persons such as head of legal, legal advisor or county
Attorney currently appointed by the Governor. Further, that clause
32 (2) be deleted noting that the Bill in section 32 (z) is inconsistent
to the prevailing circumstances of appointees by Governor already
serving in the foregoing positions.

O

I

I

!
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(iv) The Kenva Law Refo rm Comm ISSION

The Kenya Law Reform Commission submitted as follows-

' Restricting tlie qualification of the persons to be appointed as

County Attorney to only advocates of the high Court of Kenya was

prohibitive.

' The Bill should provide that the County Attorney is the principal

legal advisor to the County Government and not only to the

executive arm.

Clause 7 (2) (a) of the Bill should establish administrative units in

accordance with the guidelines issued by the County Assemblies

Public Service Board so as to align them with the County

Governments Act. The Commission further proposed to include a

clause to provide that the County Attorney should not be under the

direction or control of any other person while discharging his duties;

The Kenya Law Reform Commission was of the opinion that the

Bill should have a new provision to designate the County Attorney

Office as State Office in accordance with Arlicle 260 of the

Constitution of Kenya. The Cornmission noted that the Office

cannot purporl to have the status of another state office unless it is
designated as such bY statute;

(vii) Inter-Governmenta I Relations Technical C mittee

The Committee submitted as follows-

. Clause 28 should specify that the monies received by the Office

of the County Attomey and the monies should be spent in

accordance to the Public Finance Management Act, 2012;

There were loopholes in the transition provisions that may justify

claims for payments of gratuity if the current staff have continued

to be in office. The IGTR also submitted that the Act should not

be applied retrosPectivelY.

t

(ix) Assemblies Forum

8
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The Forum submitted as follows-

Some counties had enacted a law to deal with matters of legal services
in their governments. As such, the proposed new law should provide
mechanisms for removing conflicts between the national law and the
laws already passed or to be enacted by the County Governments;

The national law should protect the holder of the Office of County
Attorney fiom arbitrary removal from office.

' Most County Attorney laws passed in the Counties were enacted in
compliance with the model laws developed by the KLRC.

The Committee-

(i) Was convinced that the Senate conducted sufficient public participation on
the Bill. The Committee was further satisfied that key stakeholders
submitted views to the Senate. Consequently, there was no need for the
Committee to do another public participation;

(ii) Tasked the Legal Counsel to confirm if the structure of County
Government, procedure for appointment and security of tenure of the
County Attorney and the County Solicitor at County level mirrored in on
the National Government and advise at the next meeting.

(iii) To enable the County Attomey work independently and without fear of
being removed from office by the appointing authority, provision be made
in the Bill that hislher appointment shall be approved by the County
Assembly and removal shall be through a petition initiated in the County
Assembly.

(i") Was of the view that for one to qualifo to be appointed to the Office of the
County Attorney, he or she should have minimum seven (7) years'
experience as an Advocate of the High Court of Kenya.

Having taken the Cornmittee through the views of the public on the Bill, the Legal
Counsel would at the next meeting be taking the Cornmittee through the Bill's
content.

MIN No. 418/2019:- ADJOURNMENT

9



There being no other business to transact, the meeting was adjourned at ten minutes

past noon till Thursday,'lth March, 2019 at 10.00 a.m. at a venue to be advised.

Signed
Chairperson

Date I o3
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ANNEXURE, 2
(Copy of newspaper advertisement

inviting the public to submit memoranda
on the Bill)
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what started as a small intlammation when she was six has made it diff icult for her to walk or engage in any other activity

Girlwantsarmcut
off toendsuffering

Iive a nomallife."
The teenagersaid it hadbeen

dimcrilt to concentrateon stud-
ies.

"l have difficulties walking
because of the extra weight.
That is why I only go to school
thrice a lveek."

Her father, Mr Wmakawa,
moved to Nairobi euly this Year

to look for ajob to raise moncY
for the treatment of his second
born child.He works at a con-

struction site inRongai, Kajiado
County.

"l sympathise lvith mY

daughter, especially when thc
hand startsPainirlg. Yetl cmot
do anlthing to ease her Pair"'
said \l/anakav/a.

Maiorproblem

"At first, the swelllng did not
looklike a najor Problenr. How'
cver. we werc sttocked whcn it
coniinued grorving. We rvould
take her to local heirlth frcilities
wherc she wouldbe given med-
icine to ease thc Pain but this
did not ti*c awaythe swellin8,."

'f insolo SccundarY DePutY
I'rilci-oal Andrew Bikeri said
Nekesa has ottcn Pleadcd wirh
teachcrs for helP.

"The girl is ever absent but
we uderstilld. The hand is too
hea\y ild thc distance to school
is long," saidMr Biketi

Nekesa and her sister, a stu-
dcnt atthe sane school,dcPend
on bursary.

Teenager has a condition
that has caused
swelling, but her familY
cannot afford to have
hertreated.

By lgnatius 0danga
rL.C.tr:trrO !t,rndirdnred a ao k!

\\'hf,t sti,r,ed as t stnall swell-
i[q on Crril hia Nckt'sa's left am
hr. nut, b"a,rmo 

" 
nlajor Prob'

lcm that hai conlPlicated hcr
lifc.

Whcn tlre srvclling started,
Nekcsa's I)rrents, Irancis
\virnaka\".'a artd RosclYnc Awino'

Sought it rvorddgtl awav. Ho!v-

3)rr, t)ru lrtn har bccomc so

or$ that Nrk('s.1 h.rs (llfnctll'

ies rialking.
Thc lror m TIIrcc studellt at

Tiilgt,l,, St'contlarv Scltool in
Butulr cor)stittlcllcy c.ln olllj'
atlend less(trls threc tinles a

week.
TovJrlli she has tolean tothe

ri:rht si(lc to llalancc the extra

rvei!:ht.

condition is
non-(ancelout

Itis agenetic disorder
otthe neryous system. lt
mainly affectshownerue
cellsform and grow' lt
causes tumouls to Srow
ontheneryes

one can inherit
neurof ibromatosis trom
parents or it can be caused
byamutation in Senes

Neurofibromatosis is

usually non-cancerous.
Type I usuallyappearsin
childhood. while TYPes 2

and 3 manifest inearly
adulthood

Some c6esdo not
require tteatmentwhile
othersneedchemothera-
py,radiationtheraPY or
surgery

it mayalsocause
tumoursinthe brain and
spinalcord

Nekesa, 18, fronr Masentlc-
buc villagc, docs not like thc
waypcople stare at herbccausc
ofher ctmdition.

Doctors have diagntrscd
Nekesn's c01(iition as nfllroll-
bromatosis, acccrrcling to a dis-
charsc fotlr frotl Moi'l'cnchitrg
enrl Refcrral tloslital ditcrl
Septembcr 6. 2006..

Neurof lbronlatosis is i] gurct
ic conditiotl that cilus-
c5 1qn19p15 1o grolv in thc lrcr\'-
ous svstt'nl. llospital records
show ihat Nckesr vtas six rvhi'n
shc was adnrittc(l to hospittrl on

n ugust 13,2006 md tuldcnlelit
silrgcry.

Doctors recon)nlelldcd rcSu-

liu chcckups to n)alage hct colt'
(lition. llowevcr, lack of rtront'y

has colltplicatod hcr treatnletrt.
A frustratcd Nekesrl norY

!.Iants the arnr removecl alto-
gethcr.

"l just wallt this arm amPtt'
tatcd so I car havc sonlc Poitci\.
It is too l)ea\ry and Painful. I
wonder ifl will cvor lind a solLt
tro[ to tlis problem. I desil.e to

I

I

I
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NATIONAL ASSEMBLY

TWELFTH PARTIAMENT - THIRD SESSION

ln the matter of consideration by the National Assembly-
The Law of Contract (Amendment) Bill' 2oI9

MICHAEL R. STALAI, EBS

G !E B!(,OI IH E NAT.tolqAL A5.5E [4]B LY

L
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Th€ Law of Conttact (Amendment) Bill' 20'l 9 seeks to anlend the Law of Contract Act' Cdp 23'

Laws of Kenya to providc tf,at in .u's" oi J"fuutt Uy the ptincipal borrower' the creditot should

ri,.i r*rii" iir" 
"tl"ts 

of thr: princip-J Lo'o*ut u"tot" ptoc"Lding to realize the assets of the

guarantor.

The Law ol Contract (Amendment) Bitt,2or9 has undergone First Reading in accotdan-ce

with the provisions ol standing o,Jl' iiit;l artd is nowiommin"d to the DePartmetrtal

1""--iil" ,i lrttice and teial nffairs (or consideration and thereafter report to the House'

Pursuant to Article ll8(l)(b) and Standing Ordcr 127(3)'.the Committce invites interested

members of the Public to submit unviopt"lunt"tiont th;t they may have on the said Bill' The

;;n;;';'i"i;";t;.y be l.nvarded tJ the clelk ol the National AssemblY' P'o' Bor- 41842-

biriir, x.i-Ui; hmd delivered to it," om* of the clerft of the National Assembly' Main

i"rfi.-."lsrllaings, Nairobi, o, 
"-ulf"a 

to G!9-rft(2Pa!l!ame[tgo.!e, to be received on or

before Monday, 25rh FebruarY. 2Ol9 at 5'OO Pm'

,> .,
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ANNE,XURE, 3
(Stakeholder memoranda on the Bill)
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Your Ref: TBA Our Ref: SK/ 19lPALl4A99 Date: 2l"t Februany, 20Lq

The Clerk of the National Assembly,
Cffice of the Clerk, 1"t Floor,
Main Parliament Buildings,
P.O. Box 41842 * 00i00,
NAIROBI. KENYA

By fimail: cle rk?*t arliament. ao. ke

Dear Sir/ Madam,

RE: IN THE OF CONSIDERATION BY THE NATIONAL ASSEMBLY
OF THE LAW OT CONTRACT (AMEND BILL. 2OL9

Reference is made to the above subject matter, your invitation to submit
rnemoranda and article :!.18 (1) (b), 119 of the Constitu.tion of Kenga,2010. We

submit our comments and proposals as foliows:

1. Ambiguity on the meaning attached to the word "PriaciPal"

We submit that the lasr clause "securit-y of the principal" is ambiguous as it
does not clearly detlne the prrncipal in relation to the debt. We propose that
since the intent of the amendrrent means to shift burden to the principal
debtor the same should be reworded to state so. We therefore suggest the
-words "securig/ of the Principai" be substituted with "Security of the principal
Dorrower" tn order to make it clear and unambiguous and for ease of
rnterpretatton.

2. Exclusion of Instances where the Parties Otherqrise Agree

The proposed amendment as it stands is a noble move torvards securing
rights of guarantors. This proposal however has a bearing on the h
principle-of .freedom of cond.ract. You will appreciate that idealJy-par[ies are

to negotiate their own terms ancl in appropriate circum.statfces, the law shouid
allow them such latitude.

Kipkenda & Co. Advocates

*

Off Riverside Drive
behind 9 Riverside tiuilding

S +254 az 12 457/+8 i ( 1205

O +2s4739 r2o 881
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The proposed amendment as it rs clrrrently rvorded dr:es not allour parties to

stipulate otherwise in their contractr-tai agreements. This means therefore that
an agreement to the contrary would be contra statute and hence

unenforceable.

The other effect of the mandatory wording it would have is that, it will impact
access to credit and the cost of such access. To cure this, it is our proposal
that parties should be allowed to waive the clause or to otherwise modify it to
suit their situation.

We therefore suggest the acldition of the words 'unless the contacting parties
otherwise agree' immediately after the r,vorcts 'notwithstanding subsection (1),'

thereof.

3. Allowing parties to opt out of the agreement lf one partv unilaterallv
varies the terms

The effect of the proposal to allow parties to contract out of the mandatory
clause as proposed in our first proposal has another challenge. Since there are

l-hree parties i.e. lender, borrower ancl the guarantor, if any of the parties vary
the agreement unilaterally, withor-rt the consent of the other then the party
prejudiced should be aliowed to opt out of the exclusion and allow the

mandatory clause to take effect.

This will especially be instrumental in instances whereby 1J.e lender or the
principal borrowers vary the terms of tLre contract to the detriment of the

guarantor. The guarantor should be allowed to re-invoke the provisions of
Subsection (1).

In achierring this, we further proposed the addition of the words 'provided that
where a Dartv unilateraliv varies such asreement or memorandum to which

a

such eb

IS t of the defendant
of this cla nt shall be deemed

unenforceable.'

Thrs will be very crucial in further protecting the interest of the defendants
(guarantors) from the mischief of principal borrowers or from the adverse

actions of a lender which rs the principal objective of the amendment herein. (



fa

a

4. Amendment Dresumes that there is a securitv .. add 'if anv'

We submit that first, the amenclment assumes that there is a securify which is

not alrn,ays the case. To cure that we submit the addition of the words 'iI-Crll
immediately after the word 'security'in order to clear any doubt.

t. Realisa n of the debt uld not be limited to securitv { if anvl but
also the assets of the incioal

The proposed amendment assumes that there is always a security provided by

the principal. This is quite specific and will not cure instances where there is

l, no securiry provided.

To cure this, ure suppose that the amendment should add the words 'or assets'

immediateiy after the words 'security' in order to protect the defendant
. (guarantor) till the assets of the principal debtor as exhausted' This will have

the effect of making the principle debtor to the much extent possible

" answerable for his debts and further protect the defendant (guarantor)

Prooosed ldeal PhrasinE of Clause

We urge you to consider the following as the ideal amendment to serve the

interests espoused above (with our additions underlined):

"(1Al Notwithstanding the provisions of subsection (L), unless the
contractinq parties otherwise agree. before a suit is brought against

a defendant under subsection {1}, the plaintiff shall lirst realise the
security (if any) and/or assets of the principat bq+ggl provided

t s such emen

to which ial to the

fault to
nt of the tl torl. the of this clause

ment be forfeor
une

Yours Fait-hfi*lly,

),

I

HI
S. K. KIPLAGAT
KIPKENDA
/n

AND COMPANY ADVOCATES
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22d Februory 2019

The Clerk,
Nolionol assembly of Kenyo
P.O Box 4.l842-00100,
Noirobi, Kenyo.

0ci fi r-L'{"r
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q.
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RE: KBA COMMENTS ON THE PROPOSED AMENDMEM TO THE LAW OF CONIRACT ACT, CAP 23

We drow your ottenlion lo the odvertisemenl on poge 9 of Tuesdoy's 119/02/20191 Doily Notion

colling for submissions on lhe proposed omendmenls to the Low of Conlroct Acl.

Towords this end, we would wish lo submit our observolions ond recommendotions to your

members for their review ond kind considerotion.

We look forword to your response.

2 5 FEB 20i9

(

Yours sincerely,

IML
Dr. Hobilotoko 

t+ 
'

CHIEF EXECUTIVE OFFICER

t\

Kenya Bankers Association, lnternational House, 13th Floor Mama Ngina Street P.O. Box 73100 - 00200, Nairobi, Kenya

Telephone: (+25a20122217O4/22L7757122240L412224Or5 Mobile: (+254) 07338L277O/O7r 1562910

Fax: (+254 ZOl22t952O/222L792 Email: :: ; -: r;:

www.kba.co.ke
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LAW OF CONTRACT (AMENDMENTI BILL 2O]9. FEEDBACK

We hove reviewed the proposed Low of Conlrocl (omendmentl Bill 20.l9 thot hos been inlroduced in Porliomenl for

debote ond prepored o summory of the foreseeoble issues ond the proposed recommendolions for your kind

submission to the Deportmenlol Committee on Justice & Legol Affoirs of the Notionol Assembly for their

considerotion, os below:

t

ISSUES

l. The Bill ond lhe Memorondum refer to different legolterms i.e. 'security'ond'ossels', respectively. Thesewords

possess differing legol definitions ond os such, moy couse confusion ond ombiguity when ottempting to

implemenl lhe omendment.

2. Neilher the Proposed Bill, nor lhe Current Low of Conlrocl Act, Cop 23 provides o definition for lhese two words.

The Low of Conlrocl Acl ot Section 2, provides thol, English low of Conlrocl sholl opply in Kenyo. Upon scruliny

of the English Low of Controcl, il hos been observed thot lhere is no express definitions provided for 'ossets'

ond'security'.

3. Reduced oppetile by lenders to rely on third porty collolerol if the low comes into effecl, which moy impocl

lending orrongements generolly os ossets from lhe borrower moy be insufficient lo cover lhe debt.

4. Lenders experiencing consideroble frustrotion ond deloys on reolisotion of existing guorontees ond other lhird

porty securilies if they hove lo first exhoust the enforcement process through the principol borrower.

5. Lock of specific indicolion thol lhe proposed low sholl not opply retrospectively. This moy leod lo retrospeclive

opplicotion thus significonlly impoiring rights possessed ot the time of entering into the controcls, increose

credilor's liobililies for post conduct, ond imposing new duties with respecl lo tronsoctions olreody compleled.

6. Lock of cleor distinction between o guoronlee which is supported by security from lhe Personol Guoronlor, for

exomple o chorge over reol property or cosh colloterol ond one which is not.

7. Reduced oppetite lo lenders if lhe low were to come inlo effect, which will leod to o shorply reduced confidence

in lhe SME sector, who mostly borrow ogoinst 3'd porty colloterol thus impocting negolively on Privole Sector

Credit Growth.

8. The omendment moy provide o legol loophole for mischief by guorontors who ore providers of third porty

security to their own componies where such guoronlors moy deliberotely divert the borrowed funds from the
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componies with the knowledge thot the lender musl first exhousl enforcemenl process over lhe compony

through Kenyo's lenglhy court processes.

RECOMMENDATIONS

'1. The Bill should provide o cleor cut definition of the term 'security'

2. The focus on the low should be for lhe creditor lo demonstrote thot;

. the guoronlor hos reod ond underslood the nolure of the obligotions under lhe underlying conlrocl with

respecl to which lhey ore guoronteeing; ond

. Any chonges to the underlying ogreement thot impoct the guorontor's obligotions should require the

guoronlor's prior consent foiling which the guoronlor would be dischorged from ony obligolions post the

omendmenl.

3. The low should hove o clouse sloling thol it sholl nol opply retrospectively

4. The requiremenl of the Bill to pursue the principol debtors ossels prior to bringing suit ogoinst o guoronlor

should be reslricled lo inslonces where o personol guorontee is nol supporled by o security.

5. A kind considerotion of the proposed omendmenls to miligole lhe envisoged risks.
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StiIIMISSIONS ON'l'l{l'l l.:\w OF (lON'1 tu\(:'1.(:\Vlti,Nl)ivlliN'l') t}11,1, 2019

'l'hc l,ar! ol'Contract Act CAP 23 is the prirrrary' statutc that applics to contracts in Kenya. 'l he ptrrpose ol'

Cln l, 2i is to apply thc l.)nglish conrnron lau'ot'r:ontract to Kcn)'a. rvith ccrtain nrodifications.

On l3'l'February20 lg,thcLawolContractAnrendmcntllill rvcnttltrouglrthe I''rcaclingbcfirrcthcNational

_Assenrbly. l'hellillscekstoarnendthcLarvofClontractAcLlloprovidethatincascof'dct'qq[bythcprincipill
borrotvcr. thc creditor should first realize thc asscts ol-lhc principal borror.r'cr belorc procceding to rcaliz-c the

assets of thc guarantor.

Itirrtr6clucesaClauselAunderScctionS(l).Section3(l)rvhichprccedostheproposcdClausercads:

,\o sttit shctll be brougltt wherebl, lo chargc the deJbndont tqnn an)'.rpecial promise to uttsrverfor llrc

tlebt, de.fault or mi.scarriages of anolher oerson unless llrc ogrcenrcnl upon which suclt suit is ltrougltt,

or some nrcmoranrlunt or note thereof. is in writing and signecl h.t, lhe part.v tct be chargcd llrcrewillt

',r some other perso,l tlrcreuilo b), hin lcnvfull.t'autllori2ed.

'l'hc\. poscd Clause lA reads:

'otteithstunr!ing sttbsec'tion l, be /brc rr srril is broughl ttgtlinst u deJeruhnt trncter subseclion ( I ). !lte

I'loirttif/'slruIIfirst realize Ilrc sacuril.tt oJ the print'i1tal.

I hi- lrirs a rnLrltiplc eflect:

l. Iror the guarantors, it of'l'crs thcrn a scrnblance olseculity agairrst thc Prirrcipal rvilfitll.v causittg tltctn

to apswer lbr thcir debts despitc the l)rincipal bcing capable ol'honouring their ou'tt dcbts.'l his rnakcs

' it 
"nsic. 

lor pcople to of'ler thcnrselvcs to stand surety fbr other people.

'I'[r. guarant6rs should thcrclirrc not bc rvorlicd lrecausc idealll in nlost cotrtracts of'guaratltcc. it is inrplicd

that the guarantor is entitlcd to recovcr an), 1)ayrncnts nradc on behallof'the prirrcipal debtor so long as it is

stipirlatcd so undcr the agrcenlcnt.

I1 c,serrce any changes to thc undcrlying agrccnrcnt that inrpact thc !.luaranlor's obligations shoLtld require thc

gtrarantor's prior conscnt failing whiclr the $rarantor woulcl lrc dischargetl lrotn any obligations post thc

arnendmenl.

2. l-'or the Plaintiff/crcditors. this rvill nrakc thc process ol'rccoveritrg the dcbts longcr and costlier. It

also gives the guarantor antplc tinrc 1o conccal/disposc of tlrcir assets so as ttl avoid servicing thc

l)cbtor''s debts. Whilc this (conccaling/disposing of'asscts to avoid creditors) ltas bccn crirninalizcd

I 'rndelSection3I(rof thcI'cnal Codc,itisonl1'lirnitcdtoscllingorretnovingpropcrtl'nfterorrvithin
ttvo months bcfore thc rlatc of anv unsatisficd iutlgrncnt or ordcr lor payment olttloncy obtairrcd

'gainst the debtor/guarantor. lt is thcre[brc not a crinre to conceal or disposc ol'the assets artl'tirtre
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outside the trvo month period. Thc process of realizing thc principal's assets will most ccrtaiuly take

longer than two nronths, tlrus giving guarantors a loophole through which to conccal assets.

This nray lead to reduced appetite by lenders to rely on third party collateral ilthe larv conrcs into elfect, rvhich

ntay impact lending arrangements generally as assets l'ronr tlre borrower nray be insuflicient to cover the deht.
'this rvill be as a result ol lenders experiencing considerable frustration and delays on realisation of existing

guarantees and other third-party securities ifthey have to llrst cxhaust the enforcentent process through the

principal borrower. Of significance is tho impact to MSMEs who nrostly borrorv against 3rd party oollateral

thus inrpacting negatively on Private Sector Credit Crowth.

For financiers wlur are regulated under the Banking Act and Microfinance Act Auctioneers Act, there could

be a proposal to rxake the liabitity of the guarantor is co-extensive with that ol'the principal debtor. gglggg

- 
otherwise nrovided bv the contract. This gives the financier the option of linriting the application of the

proposed amendment.

3. The Act could include a universal definition ola contract:

"All agreements are contacts if they are made by the Ji'ee consent of parties conrpetent to contacl,

for a laufttl consideration andvith a lmvful object, andare nol hereb), expressly declcted to be void."

4. When there is more time to give input on the Bill, the Bill should include codification of sonre of the

key common law principles such as:

i, Cornmunication. Acceptance and RcvocationofProposals
ii. Contracts. Voidable Contracts and Void Agreenrents

iii. ContingentContracts

iv. Perfomrance and breach ofcontracts
v. Indemnity and (iuarantee

vi. Agency
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C:u rcrlt ('lattsc in thc llill l)rol.rosctl \tttctltlttlctrt l{irtiorralc iul(l .l usti tication

tlcrs thc guarantors:l scnlblance ol'sccurity against thc

I'rincipirl r'viIIlirlly/tiaudtrlcntly causing them to ansrvcr t'(rr'

tlrcir'<le hts ,lcspitc the ['rincipal being capablc ol'lttlnourirttr'.

tlrcir orvrt (lcl)ts. -l'his r'vill tttakc it casier lirr people to otlbr

thcntsclvcs to stand surety [i)r othcr pcoplc.

Whilc in nrost contracts of'guarantce it is inrplicd that the

guarulltor is cntitlcd to rccover any paynlents nlade on behalf

of'thc principal dcbtor. some agreements nray not cater lor

th is.

lior finatrcicrs rvho arc rcgu lated under the Banking Act and

Microllnartcc Act Auctioneets Act, therc could bc a proposal

to makc the liabilitl' o['the guarantor is co-extensive with tltat

ol'tlre prirrcipal dcbtor, unless otherwisc nrovidcd bv thc

contract. ll'rtot, it will nrakc it InqlgditTicult lbr lenders to

lcnd cvcrt s'ltcre therc is an able guarantor. This ripple elfcct

on acccss to cledit rvill bc huge.

Neitlrer tlte l)roposcd Bill. nor the Current L,arv ol Contract

Act. ('ap 23 provi<Ie s a definition lor thcse trvo rvords- 'l hc

l,arv ol'Contracl Act at Scction 2, provides that, [lnglish larv

of'Contract shall apply in Kenya. lJpon scrutiny of thc [''nglish

l,a',v ofContract. it has bcen observcd that therc are no cxprcss

tlefinitions provided fot''asscts' and 'security' []y ctlnting up

s,ith dcflnitions rvill lrclp to reduce anrbiguitics during

interprctatiott of' contractttal lcrrns.

'l'his is to rnitigatc against the identified risks.

nrber

fi'onvithslonding subsec'lion

befitrc ct stril is ltnntght ullttittst tt

tleJbndctttt rrncler subsection ('l),

the l'lttinttff slrull Jirst reuli=c thc

secur i lv of the pr inciPa l.

..\rlrl thc I'ollorving senlencc at thc

entl of l,\:

tut.r' l)o.t,ttta,tl.\ nuula on behulJ <.t/ llrc

ltrinciltul dr:ltktt'.stt long as it is

tr$,ffi g ElIl}Sq*rtr, g Hlgmrmlffifi l
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'lhe Bill and the Metnoranduttt

rel'cr to diffbrertt lcgal tcrrlrs i.r:

'security' and 'asscts',

respecti\/ely.'l'hese rvords posscss

dilTering legal definitiorrs and as

such, may cause conlttsion and

anrbiguity when attentPting tct

inrplernent thc ameltdnlent.

Lack ofspecitic indication that thc

proposcd larv shall not aPP11"

retrospectively. This maY lead to

retrospective application tltus

,\dd (llause lB
rilg&Hl

c'rediktrs t agulatetl b), the llunking.4ct

ancl !l4ic'rofinance /ct 2006 unlcss
. , , iaEt&lgnrlrr:

t t I I I t t'rt t s c D t' ov!4e d .,:l1irQrr;llll-tIr:

I'he llill shoulcl providc a clear-cttt

definition ofthe tertn 'sccurity'.

'[1re larv slmuld have a clausc staling

that it shall not apply rctrospcctively
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significantly impairing rights
possessed at the rime of entering
into the contracts. iucrease

creditor's liabilities for pasr

conduct, and inrposing new duties
with respect to transactions
already completed.

Lack ofclear distinction between a

guarantee which is supported by
security f'ronr the l)ersonal

Guarantor, tbr exanrple a charge

over--real property or cash-

collateral and one rvhich is not.

'I'he requirenrent of the Bill to pursue

the principal drjbtor's assets prior t('
hringing suit against a guarantor

should be restricted to instances rvhere

+ persorral guarantee is not-€cpported
by a security.
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l)roposc<l AntcttcltnentC'.rrrent Clausc in the Bill Ratiorralc arrd Jusrillcation

Notwitltstanding subsecliott I,

be/ore a *ti! is brought against a

de/endant utder subsection (l),

lhe PlaintiJf shall first realizc the

security of the principcrl.

Add thc follorving scntcncc at thc
cnrl of 1,.\:

i:(iEffi.ri$Fg1trffi illffi ffi trEffi ffi
tt,ty pavnrcnls nrutle on behalf oJ' the

principul dcbtor so long as il is

l rfl !ffi#rrrlffi tEilEHBEgmfl T*ff I

It otlbrs tho guarantors a semblance ofsccurity against the

Prirrcipal rvilllirllly'tiaudulently catrsing thcm to ansrvcr tbr
their dcbts dcspitc thc Plincipal being capable olttorrouling
thcir orvrr dcbts. 'lhis will rrake it easier for people to ol'lbr
thenrsclves to i-tand surety for other people.

While in nrost contracts oflguarantee it is implied that the
guarantor is cntitlcd to recover any payments nrade on behalf
olthc principtll debtor, some agreements may not cater for
this.

IA Adrl Clause lB:
iETIffi LffIffi I:ffi EtIiKTTilTH
credilors regulalecl by fl1s Ba1king Act

tmd Microfinattce lct 2006 unless

o t h e nv i s e p r ov icle sl tfEI*ffiEPl

For financiers rvho arc regulated under the Banking Act and

Microfinance Act Auctioneers Act, there could be a proposal

to make the liability olthe guarantor is co-extensivc with that

ol the prirrcipal debtor, unlcss otherwise nrovidcd bv thc

contract. [lnot, it rvill make it rnolg-difficult lbr lenders to

lend even rvhere there is an able guarantor.'lhis ripple effect

on access to credit will be huge.

The Bill and the Memorandunt

refbr to different lcgal tcrrns i.e.

'security' and 'asscls',

respectively.'lhese words possess

differing legal definitions and as

such, may cause confusion and

ambiguity when attenrpting to

inrplement the amendnrent.

The Bill should provide a clear-cut

definition of the tenn 'securiry'.
Neitlrer the Proposed Bill, nor the Cunent Law of Contract

Act, Cap 23 provides a definition flor these hvo rvords. The

Law olContract Act at Section 2, provides that, English larv

olContract shall apply in Kenya. Upon scrutiny olthe Eltglish

Law olContract. it has been observed that there are no exprcss

definitions provided for'assets' and'sccurity' By conring up

rvith definitiorrs rvill help to reduce anrbiguities during

interpretation olcontractual terms.

Lack ofspecific indication that the

proposed larv shall not apply

retrospectively. This nray lead to
retrospective application thus

The larv should havc a clause stating

that it shall not apply retrospectively

This is to nlitigate against the identified risks.
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sigrrificantly inrpairing rrghts

posscsscd at thc tirnc ol'cntcflilg
irtto thc contracts. irrcrcasc

clcclitor''s liabrlitics for past

conduct. and inrposing ncrv dutics

rvith rcspcct to transactiorrs

1 he rcquircnrcnt ol'thc []ill to pursuc

thc plirrcipal dchtor''s asscts prior t()

bringing suit against il guar unLor

should bc rcstrictccl to instattccs rvhcrc

a pcrsonul guarantee is not-supportcd

b1,a sccurity.

ir
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Lack ol'clear distinction bctrrccn a

guarantec rvhich is supportcd lry

sccurity fionr tlrc l'crsorral

Cuarantor. tbr er,anrple a chargc

over-- real profrcrt) or
collateral and one rvhrch is rrot

,-


