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Chairperson's Foreword

This report contains the proceedings of the Departmental Committee on Justice and Legal Affairs on its
consideration of the Anti-Corruption and Economic Crimes (Amendment) Bill (Notional Assembly Bill
No. 10 of 202 3) which was published on 2nd August 2023.The Bill seeks to delete the offences ofwilfully
or carelessly failing to comply with procurement laws, procedures and guidelines and engaging in a project
without prior planning.

ln compliance with Article ll8(b) of the Constitution and Standing Order 127(3), the Committee placed

an advertisement in the print media on Friday l0th November 2023 inviting the public to submit
memoranda by way of written statements on the Bill. In addition, the Committee vide letter Ref. No.
NA/DDC/JLAC/2024/058 dated Wednesday 6'h March 2024 invired key stakeholders to submit views on

the Bill and attend a public participation forum on Thursday l4th March 2024. The memoranda were to be

received on or before Friday l7'h November 2023 at 5.00 pm (East African Time). By the close of the
submission deadline, the Committee had received six (6) memoranda. The OAG, EACC, ODPB APNAC-
Kenya, CSPEN and Tl gave their views on the Bill which the Committee considered in the preparation of
th is report.

While considering the Bill, the Committee observed that, pursuant to Article 201 (d) of the Constitution,
public money should be used in a prudent and responsible way. In addition, when a state organ or any
other public entity contracts for goods and services, it should be done in accordance with a system that is
fair, equitable, transparent, competitive and cost-effective as provided for under Arlicle 227 (l) of the
Constitution. Therefore, section 45 (2) (b) and (c) of the Anti-Corruption and Economic Crimes Act,
ensures that public money is used in a responsible way and procurement is done in a fair, equitable,
transparent, competitive and cost-effective manner. Therefore, the Bill should be akin to strengthening the

already existing laws on curbing corruption and not weakening them.

The Committee is grateful to the OIIices of the Speaker and Clerk of the National Assembly for the
logistical and technical support accorded to it during its consideration ofthe Bill. The Committee further
wishes to thank the OAG, EACC, ODPB APNAC-Kenya, CSPEN and TI for submitting memoranda on
the Bill. Finally, I wish to express my appreciation to the Honourable Members of the Committee and the
Committee Secretariat who made useful contributions towards the preparation and production of this
report.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report ofthe
Committee on its Consideration of the Anti-Corruption and Economic Crimes (Amendment) Bill
(National Assembly Bill No. 40 of2023).

It is my pleasure to report that the Committee has considered the Anti-Corruption and Economic Crimes
(Amendment) Bill (Narionol Assembly Bill No. 40 of 2023) and have the honour to report back to the
National Assembly with the recommendation that the House rejects the Bill.

Hon. Murugara George Gitonga, MP
h e n De artmental Committee a lrs

Report of the Depqrlmenlql Commillee on Justice and Le gal A//airs on its considerotion of the
Anri-Corruption akd Economic Crimes (Amcndment) Bill (National Assembly Bill No. 10 of2023)
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CIIAPTER ONE

I Preface

l.l Establishment of the Committee

I . The Departmental Committee on Justice and Legal Affairs is one of twenty departmental committees
of the National Assembly established under Standing Order 216 whose mandate pursuant to the
Standing Order 216 (5) is as follows:

i. Tb investigate, inquirc into, and reporl on all mallers relating to the mandale, management,
activities, adminislration, operations and estimales of the assigned ministries and
deparlmenls;

ii. To study the programme and policy objectives o/ ministries and departmenls and the
effect ive ness of the imple me ntat ion :

iii. To, on a quarlerly bosis, monitor and report on the implementation of the national budget in
respect of ils mandate;

iv. To study and review all legislation referred lo it;
v. To study, assess and analyse the relative success ofthe ministries and deparlments as measured

by the resuhs obtained as compared with their stated objeclives;
vi. Tb investigate and inquirc inlo all mallers reloling lo lhe ossigned ministries and deparlments

as they may deem necessdry, and as may be referred to lhem by the House,'
vii. Tb vel and report on all appointments where the Constitution or any law requires the National

Assembly to appruve, except those under Standing Order 204 (Commillee on Appoinlments);
viii. Tb examine treaties, ogreements and conventions;
ix. Tb make reporls and recommendalions to lhe House as oflen as possible, including

re co m me ndal ions of propose d le gis lat io n ;
x. Tb consider reports ofCommissions ond Independent Ofices submilted to the House pursuanl

lo the prcvisions of Article 254 of the Constilution; and
xi. Tb examine any questions raised by Members on a maller within ils mandate.

1.2 Mandate of the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider: -

a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, Integrity and Anti-corruption;
f) Correctional services;
g) Community service orders and witness protection;
h) Constitutional Affairs;
i) Sovereign immunity;
j) Elections including referenda;
k) Human rights;
l) Political parties; and
m) The State Law Office'including insolvency, law reform, public trusteeship, marriages and

legal education.

Report ofthe Departmenlal Commiltee on Justice and Legal AIIoirs on its consideralion ofthe
Anti-Corruption an.l Economic Crimes (A endment) Bill (Nationol Assembly Bill No. 40 of2023)
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3. In executing its mandate, the Committee oversights the following Ministries, Departments and
Agencies:

a) State Department ofCorrectional Services;
b) State Law Office and Department of Justice;
c) The Judiciary;
d) Judicial Service Commission;
e) Office ofthe Director ofPublic Prosecutions;
f) Ethics and Anti-Corruption Commission;
g) Independent Electoral and Boundaries Commission;
h) Commission on Administrative Justice;
i) Office ofthe Registrar ofPolitical Parties;
j) Witness Protection Agency;
k) Kenya National Commission on Human Rights;
l) Kenya Law Reform Commission; and
m) Council of Legal Education.

Reporl ofthe Deryrlmenlal Committee on Justice and Legal Afairs on its consideration ofthe
Anli-Corrup,ion and konomic Crimes (Amendnent) Bill (National Assenbly Bill No. a0 of2023)
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1.3 Committee Membership

4. The Committee was constituted by the House on 27th October 2022 and comprises the following
Members:

Chairperson
Hon. Murugara Ceorge Gitonga, MP

Tharaka Constituency
UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Party

Members

Hon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenva

Hon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Partv

Hon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Partv

Hon. (Dr.) Otiende Amollo, SC, MP
Rarieda Constituency
ODM Partv

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
UDA Partv

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Parfv

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Partv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Partv

Hon. Cichohi Kaguchia John Philip, MP
Mukurweini Constituency
UDA Party

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Partv

Hon. Aden Daud, EBS, MP
Waj ir East Constituency
Jubilee Partv

Hon. Siyad Amina Udgoon, MP
Carissa Township (CWR)
Jubilee Partv

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenva

Report of the Deparlmental Conmittee on Justice and kgal Affairs on its consideration ofthe
Anti-Corruption ond Economic Crimes (Amendment) Bill (Nalionol Assembly Bill No. 40 of2023)
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1.4 Committee Secretariot

5. The Committee is well-resourced and facilitated by the following staff:

Mr. Ahmed Salim Abdalla
Clerk Assistant I / Head of Secretariat

Mr. Ronald Walala
Senior Legal Counsel

Ms. Jael Ayiego
Clerk Assistant III

Mr. Abdikafar Abdi
Clerk Assistant III

Mr. Omar Abdirahim
Fiscal Analyst II

Mr. Isaac Nabiswa
Legal Counsel II

Ms. Vivienne Ogega
Research Oflicer III

Ms. Mary Kamande
Public Communications Oflicer III

Mr. John Nduaci
Serjeant-At-Arms

Mr. Calvin Karung'o
Media Relations Officer III

Mr. Peter Mutethia
Audio Officer III

Mr. Silas Opanga
Hansard Reporter III

Report ofthe Departmental Commiltee on Juslice and Legql Affairs on its considerution ofthe
Anti-Corruption and Economic Crimes (Anendnenl) Bill (National Assenbly Bill No. 40 of2023)
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CHAPTERTWO

2 Overview of the Anti-Corruption and Economic Crimes (Amendment) Bill (National
Assembly Bill No. a0 of 2023)

2.1 Beckground

6. The Bill which is sponsored by the Hon. Geoffrey Kariuki Ruku, MP, was published on
2nd August 2023 and read a First Time in the House on 26fi October 2023. It was
thereafter committed to the Committee in line with the provision of Standing Ofier 127
(l).

2,2 Summary of Legal Provisions

7. The Bill seeks to amend Section 45 of the Anti-Corruption and Economic Crimes
(Amendment) Act, 2003 by deleting subsection (2) and substituting therefor the following
new subsection:

" (2) An ofiicer or person whose functions concern administration, custody,
mdnagement, receipt or use of any parl of the public revenue or public property is
guilty of an oflence if the person fraudulently makes payment or excessive payment

from public revenues for-
(a) sub-standard or defective goods;

@) goods not supplied or not supplied infull; or
(c) services not rendered or not adequately rendered. "

8. The proposal effectively deletes the offences of wilfully or carelessly failing to comply
with procurement laws, procedures and guidelines and engaging in a project without prior
planning.

Reporl oflhe Deparhenlal Commiltee on Justice and Legal A,fairs on its consideration ofthe
Anti-Corruption and Economic Crimes (Anendnent) Bill (National Assenbly Bill No. 40 of2023)



CHAPTER THREE

3 Public Participation and Stakeholder Engagemert on the Bill

3.1 Legal Framework on Public Participation

9. Article I I 8 ( I )(b) of the Constitution provides that:
" Parliament shall facilitate public participation and involvemenl in the legislative and olher
business of Parliomenl and its Commiltees. "

10. The National Assembly Standing Qrder 127 (3) and (3A) stipulates that:
" (3) The Departmental Committee to which a Bill is committed shall facilitate public

participation on the Bill lhrough an appropriate mechanism including-
(a) inviting submission of memoranda:

(b) holding public hearings;
(c) consulting relevant stakeholders in a seclor; and
(d) consulting experts on technical subjects.
(3A) The Departmenlal Committee shall take into account lhe views and recommendations of
lhe public under paragraph (3) in its report lo lhe House."

3.2 Memoranda Received on the Bill

I I . Pursuant to the aforementioned provisions of law, the Committee placed an advertisement
in the print media on Friday 10s November 2023 inviting the public to submit memoranda
by way of written statements on the Bill. Fu(her, the Committee vide letter Ref. No.
NA/DDC/JLAC 12024/058 dated Wednesday 6'h March 2024 invited key stakeholders to
submit views on the Bill and attend a public participation forum on Thursday l4rh March
2024.

12. To this end, the Committee received six (6) memoranda from the OAG, EACC, ODPB
APNAC-Kenya, CSPEN and TI. The memoranda are annexed to this report as ,4 nnexure 6.

13. The Committee received memoranda opposing the Bill in its entirety from the OAG,
EACC, ODPB APNAC-Kenya, CSPEN and TI. They submitted as follows:

14. OAG submitted that the amendment is not in line with the anti-corruption policy
framework and intemational obligations that call for strengthening ofthe legal framework
for combatting cornrption. The deletion of Section 45(2)(b) and (c) removes procurement
fraud and malpractices from the ambit of comrption and economic crimes.

15. ODPP submitted that the amendment has far-reaching implications and would negatively
impact the legal mechanisms established to actualize Article 201 of the Constitution on the
principles ofpublic finance;Article 227 ofthe Constitution on procurement ofpublic goods
and services and the use and management of public resources under the Public Finance
Management Act.

I6. EACC submitted that decriminalizing failure to follow procurement law, procedures and
guidelines undermines Article 227 of the Constitution which provides for faimess, equity,
transparency and cost-effectiveness in procurement of public goods and services.
Investigations by the Commission have consistently demonstrated that procurement enlails
a process where acts of commission or omission at every stage contribute to the eventual
outcome. Therefore, a fault in any stage ofthe process results in an undesirable or inegular
outcome. The need to plan and budget for procurement ensures that. procurement entities

6
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initiate and complete projecls within approved budgets and agreed timelines reducing
incidences ofstalled projects and pending bills. The administrative action does not provide
a commensurate deterrent effect to the far-reaching negative impacts ofcorruption. Electing
administrative action over prosecution will encourage participants in the procurement
process to engage in comrpt conduct without a deterrent consequence. Therefore, the
amendment will yield undesired results and is a backslide of the significant gains made in
the fight against corruption in safeguarding public resources.

17. APNAC-K submitted that the amendments will weaken the fight against comrption and

reverse the gains made so far in holding all persons involved at various stages of the
procurement process and handling of public resouces to account for comrpt conduct.
Administrative sanctions alone are insufficient to address the gravity of such offences,
considering the dire impact they already have.

18. CSPEN submitted that the amendments will afoul several provisions of the Constitution.
These provisions include Article l0 on the values and principles ofgovemance; Article 27
on equality and freedom from discrimination; Article 73 on responsibilities of leadership;
Article 201 on the principles ofpublic finance; and Article 227 on procurement of public
goods and services. In addition, the amendment reverses the presumption of constitutional
validity of a law and contravenes the intemational obligation provided under UNCAC.

[9. Tl submitted that the amendment goes against the public interest, the principles ofpublic
finance; leadership and integrity test and the national values and principles ofgovemance.
In addition, there is no ambiguity in the term "prior planning" since the Public Procurement
and Asset Disposal Act (Cap.4l2C) provides for procurement and asset disposal planning.

Report ofthe Deparluenlql Commiltee on Justice and Legal Affairs on its consideration ofthe
Anti-Corruplion qnd Economic Crimes (Amendment) Bill (National Assembly Bill No. 40 of2023)
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CHAPTER FOUR

4 Determination on whether or not to amend the Bill

20. Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

a) Section 45 (2) (b) and (c) of the Anti-Comrption and Economic Crimes Act
provides that an officer whose function concern the administration, custody,
management, receipt or use ofpublic revenue or public property shall be guilty of
an offence if he or she wilfully or carelessly fails to comply with any law or
procedures and guidelines relating to procurement, management of funds or
incurring expenditure or engages in a project without prior planning. The deletion
of these offences removes procurement fraud and malpractices from the ambit of
comlption and economic crimes and will therefore offend various provisions of the
Constitution. They include Articles I 0, 27, 7 3, 201 and 227.

b) On determining whether a person is guilty ofthe offences if no loss was suffered,
it was noted that unless lhe inlention to cause a particular result is expressly
declared to be an element of the offence constituted, the result intended to be

caused by an act or omission is immaterial.

c) In cases of emergencies, Article 208 establishes the Contingencies Fund to be

utilized when there is an urgent and unforeseen need for expenditure. To give effect
to this provision, the Public Management Fund Act (cap. 4l2A) provides for what
constitutes an urgent and unforeseen need for expenditure.

21. In light of the foregoing, the Committee resolved to recommend to the House to reject the

Bilt in its entirety.

Report olthe Departmental Committee on Juslice qnd Legal Affairs on its considerotion ofthe
Anti-Corruption dnd Economic Crimes (Amendment) Bill (Notional Assembly Bill No. 40 of2023)
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CHAPTERFTVE

5 Committee Recommendstions

22. The Committee, having considered the Anti-Comrption and Economic Crimes
(Amendment) Bill (National Assembly No. 40 of 2023) recormmends that the House rejects
the Bill in its entirety.

DATE 3 *:t":T o
SIGNED....

HON. GEORGE GITONGAMURUGARA, CBS, MP
CHAIRPERSON
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AGENDA:

THE NATIONAL ASSEMBLY
l3 II PARLIAMENT (THIRD SESSION) - 2024

JUSTICE AND LEGAL AFFAIRS COMMITTEE

ADOPTION SCHEDULE

Adoption of the report on the Anti-Corruption and Economic Crimes
(amendment) Bill, 2023 (National Assembly Bill No. 40 of 2023) by the Hon.
Geoffrey Ruku, MP

No. IION MEMBER ^SIGNATT'RE
HON. MURUGARA GEORGE CITONCA, CBS, MP
Chairperson .fiay*t-'

2 HON. MUTUSE ECKOMAS MWENCI. MP - Vice
Chairperson ^VHA,/
HON. MAALIM FARAH. MP (M;

4 HON. FRANCIS KAJWANG'TOM JOSEPH. MP \
s\N\/

5 HON. JUNET MOHAMED. CBS. MP sl \>r
6 HON. ONYIEGO SILVANUS OSORO, CBS, MP

7 HON. (DR.) OTIENDE AMOLLO. SC. MP

8 HON. MUCHIRA MICHAEL MWANGI. MP
..--

9 HON. MAKALI JOHN OKWISIA. MP

10. HON. MURIU WAKILI EDWARD. MP

ll. HON. MAINA JANE NJERI. MP
\\J..N

12. HON. CICHOHI KAGUCHIA JOHN PHILIP. MP

i++'
13. HON. MOGAKA STEPHEN M, MP

14. HON. ADEN DAUD. EBS. MP

15. HON. SIYAD AMINA UDGOON. MP
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MINUTES OF THE FORTY SECOND (42ND) SITTING OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY, IITII
JUNE 2024 AT IO:OOAM IN ROOM I8,3RD FLOOR, BI]NGE TOWER, PARLIAMENT
BUILDINGS

MEMBERS PRESENT
l. Hon. Murugara George Gitonga, CBS, MP - Chairperson
2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chairperson
3. Hon. Maalim Farah, MP
4. Hon. Francis Kajwang'Tom Joseph, MP
5. Hon. Maina Jane Njeri, MP - virtually
6. Hon. Muchira Michael Mwangi, MP
7. Hon. Gichohi Kaguchia John Philip, MP
8. Hon. Mogaka Stephen M, MP

MEMBERS ABSENT WITH APOLOGIES
I . Hon. Onyiego Silvanus Osoro, CBS, MP
2. Hon. Junet Mohamed, CBS, MP
3. Hon. (Dr.) Otiende Amollo, SC, MP
4. Hon. Makali John Okwisia, MP
5. Hon. Siyad Amina Udgoon, MP
6. Hon. Aden Daud, EBS, MP
7. Hon. Muriu Wakili Edward, MP

SECRETARIAT
l. Mr. Walala Ronald
2. Ms. Jael Ayiego Kilaka
3. Mr. Abdikafar Abdi
4. Mr. Omar Abdirahim
5. Ms. Vivienne Ogega
6. Mr. Calvin Karungo

Ag. Deputy Director, Legal Services
Clerk Assistant III
Clerk Assistant III
Fiscal Analyst II
Research Officer lll
Media Relations OIIcer

AGENDA
l. Prayers
2. Prelim inaries
3. Confirmation of the previous minutes
4. Consideration and Adoption ofthe following reports:

a. Report on the Anti-Conuption and Economic Crimes (amendment) Bill, 2023
sponsored by Hon. Geoffrey Ruku, MP

b. Report on the proposed Advocates (amendment) Bill, 2023 sponsored by Hon.
Timothy Kipchumba, MP

c. Report on the proposed Public Appointments (parliamentary approval)
(amendment) Bnl,2023 sponsored by Hon. Shakeel Shabbir, MP

d. Report on the proposed County Govemment (amendment) Bill, 2023 sponsored
by Hon. David Ochieng',MP

e. Addendum report to the report submitted on 23'd May 2023 to the Office of the
Speaker ofthe National Assembly on the pre-publication scrutiny ofthe proposed

Criminal Procedure Code (amendment) Bill, 2023 sponsored by Hon. Abdul
Raheem Dawood, MP

5. Any Other Business
6. Adjournment/ Date of the Next Meeting
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MIN. NO/DDC/JL AC I2O8 12024: PRELIMINARIES
The meeting was called to order at fifteen minutes past ten o'clock by the Chairperson followed
by a word ofprayer from the Chairperson and thereafter Members introduced themselves. The
agenda of the meeting was adopted having been proposed by Hon. Maalim Farah. MP and

seconded by Hon. Muchira Michael Mwangi, MP.

MIN.NO/DDC/JL AC I 209 12024 : CONFIRMATIO N OF' MINT'TE,S
The agenda was deferred.

MIN.NO/DDC/JL AC I2IO 12024 : CONSIDERATION AND ADOPTION OF
PENDINC REPORTS

l. Reoort on the Anti-Corruotion and E nomic Crimes (Amendment) Bill. 2023

soonsored bv Hon, Geoffrey Ruku. MP
Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

a) Section 45 (2) (b) and (c) of the Anti-Comrption and Economic Crimes Act provides
that an officer whose function concern the administration, custody, management,
receipt or use ofpublic revenue or public properry shall be guilty ofan offence if he or
she willfully or carelessly fails to comply with any law or procedures and guidelines
relating to procurement, management offunds or incurring expenditure or engages in a
project without prior planning. The deletion of these offences removes procurement
fraud and malpractices from the ambit of corruption and economic crimes and will
therefore oflend various provisions ofthe Constitution. They include Articles 10, 27,

73,201 and 227 .

b) On determining whether a person is guilty ofthe offences ifno loss was suffered, it was

noted that unless the intention to cause a particular result is expressly declared to be an

element ofthe offence constituled, the result intended to be cause by an act or omission
is immaterial.

c) In cases ofemergencies, Article 208 establishes the Contingencies Fund to be utilized
when there is an urgent and unforeseen need for expenditure. To give effect to this
provision, the Public Management Fund Act (cap. 4l 2A) provides for whal constitutes
an urgent and unforeseen need for expenditure.

Committee Recommendalion
The Comminee, having considered the Anti-Corruption and Economic Crimes (Amendment)

Bill (National Assembly No.40 of 2023) and recommended that the House rejects the Bill.

Adoption of the Report
The report was therefore adopted, having been proposed by Hon. Maalim Farah, MP and

seconded by Hon. Mogaka Stephen M, MP.

2. ReDort on the Dro Advocates (Amendment) Bill. 2023 snonsored bv Hon.
Timothv Kiochumba. MP

The Committee made the following observations:
a) That the Committee has been seized of a similar legislative proposal by the Hon. Owen

Baya, MP and prepared a report submifted to the Office ofthe Speaker ofthe National
Assembly.

b) That the proposal is not necessary to allow for cross-border praclice. Cross-border
practice is already anchored in the Protocol on the Establishment ofthe EAC Common
Market, 2010 which has enabled advocates to practice in the EAC region.
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c) That the proposal, in keeping with the Treaty for the Establishment ofthe East African
Community and the principle of reciprocity, should look into the incorporation of all
other partner states of the East African Community including the Democratic Republic
of Congo and the Republic of South Sudan.

d) That there needs to be a uniformity ofthe qualifications to study law in Kenya and other
Member States. The Republic ofRwanda and the Republic ofBurundi have civil legal

systems whereas Kenya's is common law hence there ought to be harmonization ofthe
training and assessment needs across all Member States.

Committee Recommendation
After deliberating on the proposal, the Committee recommended that the Advocates
(amendment) Bill,2023 sponsored by Hon. Timothy Kipchumba, MP should not be published.

Adoption of the Report
The report was therefore adopted, having been proposed by Hon. Muchira Michael Mwangi,
MP and seconded by Hon. Mogaka Stephen M, MP.

3. Reoort on the nronosed Public A nointments (Parliamentarv Anoroval)
(Amendment) Bill. 2023 soonso bv Hon. Shakeel Shabbir. MP

The Committee made the following observations:
a) Section 6(10) of the Public Appointments (Parliamentary Approval) Act gives a

candidate an opportunity to withdraw from the approval hearing at any time by giving
notice in writing to the Clerk. However, the Act does not expressly give an appointing
authority the latitude of withdrawing the nomination ofa candidate before an approval
hearing is done.

b) Notwithstanding the fact that the Act does not expressly provide for the power to
withdraw a nomination of a candidate, it may be implied that an appointing authority
has the power to withdraw the nomination ofa candidate before an approval hearing is

done.

Com mittee Recommendation
After deliberating on the proposal, a majority of the Committee recommends that the Bill
should not be published.

Adoption of the Report
The report was therefore adopted, having been proposed by Hon. Muchira Michael Mwangi,
MP and seconded by Hon. Maalim Farah, MP.

4 Renort on the orooosed Countv Government (Amendment) Bill 2023 s onsoredn hv
Hon. David hiens'. MP

The Committee made the following Observations:
a) That the nine-member select committee that would look into the situation as suggested

by the legislative proposal would prolong the impeachment process and be more

susceptible to swaying the public's opinion.

Committee Recommendalion
After deliberating on the proposal, the Committee recommends that the Bill should not be

published.

Adoption of the Report
The report was therefore adopted, having been proposed by Hon. Muchira Michael Mwangi,
MP and seconded by Hon. Francis Kajwang' Tom Joseph, MP

lk3



5. AddeadurrReport to the Report submitted on 23'd Mav 2023 to the Office of the
Speaker of the Netional Assemblv on the pre'publication scrutinv of the oronosed
Criminal Procedure Code (emendment Bill. 2023 soonsored bv Hon. Abdul Raheem
Dawood. MP

The Committee made the following observations:
a) There exists certain legal framework that protects pregnant women and women with

infant children in Kenya. They include-
(i) Section I I ofthe Penal Code provides that where a woman is convicted ofan

offence punishable by death is found to be pregnant, the sentence passed on her
shall be a sentence of imprisonment for life instead ofthe sentence ofdeath;

(ii) Section 30(4) of the Prisons Act provides that the infant child of a female
prisoner may be received into prison with its mother and may be supplied with
clothing and necessities at public expense. However, the child shall only be

permitted to remain in prison until the child attains the age offour years or until
arrangements for proper care outside prison are concluded.

b) The proposal may be unconstitutional as it discriminates against male caregivers in
favor of the female gender. As a result, the Committee proposed that clause l5A ( I )
and (2) be amended to provide for both male and female caregivers.

c) The proposal under clause l5A (l) imposes a minimum sentence. This seems to be

taking away the discretion of a judge or magistrate in passing a sentence. The clause
may be amended to provide for a maximum sentence.

d) The proposal does not adequately address how, who and when pregnancy is to be
determined. For clarity, the definition ofthe term 'pregnancy' may be included in the
Act.

Committee Recommendation
The Committee having considered the legislative proposal and additional submissions fronr
stakeholders, recommends that the legislative proposal should not be published.

Adoption of the Report
The report was therefore adopted, having been proposed by Hon. Muchira Michael Mwangi,
MP and seconded by Hon. Maalim Farah, MP.

MIN.NO/DDC/JL ACI2II DO24 : ADJOURNMENT
The meeting was adjourned at forty-five minutes past eleven o'clock. The next meeting shall
be held on Thursday, l3th June 2024 at ten o'clock.

SIGNED..... DATE ?r. 2
(CH N . MURUGARA GEORGE GITONGA, CBS, P)
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TEE ANII-CORRTJPUON AND ECONOIfiC
CRIMES (AMENDMENT) BTLL, 2,,23

A Btll for
AN ACT of Parllament to amend the And'

Cornrptlon and Econornic Crimes Act' and for
onnccted purposes

ENACTED by the Parliamentof Kenya,as follows-

1. This Act may be cited as the Anti{om-rPtion and

Economic Crimes (Amendment) Ac't, 202f!.

2. Section 45 of the Anti€omrption and Economic
Crimes Act is amended by deleting subsection (2) and
substiurting ttrerefor the following new subs€ction-

"(2) An offtcer or person whose furrctions
con@m administration, custody, management'
teccipt or use of any part of the public rtvenue or
public property is guilty of an offerrce if the person

fraudulently makes paynrent or excessive payment

from public revenues for -
(i) sub-standard or defective goods;

(ii) goods not suPPlied or not supplied in tull;
or

(iii) services not rendered or not
adequatelY rendered."

Slur ddc.

Alnq|drrclrl of
t.ction ,15 of
No3 of 03.



1270 Th. Anti-Corrupllon and Economic Crimes (Aneadment) Bill.202j

MEMORANDIJM OF OBJECIS AI\ID REASONS
The principal object of this Bill is to amend scction 45 of the

Anti-Comrpion and Economic Crimes Act No. 3 of 2003 in subsection 2
by deleting subsection 2(b) and 2(c) in ordcr to r€move the inordinarc
and undue criminalization of flaws in public proclrernent law.

The object of the Bill is to remove the inordinate culpability
prescribed on persons in charge of administation, cirstody,
management, receipt or use of any part of public revenue or public
property as administrative flaws as they are capable of being adequately
and administratively addressed in accordance with Article iZO(Siof OL
Constitution of Kenya, 2010; the Public Procurement and Asset Disposal
Act,2015, the Fair Administrative Action Act, 2015, the Employment
Act,2OO7 among other Acts of Parliament goveming the professional
conduct of the various professionals that are engaged in the procuremcnt
ptocess: The Bill further proposes to remove the ambiguity of the term
prior planning, which is strange to the legislation governing public
procurement in Kenya.

The Bill does not conrain any provisions limiting any fundamental
rights or freedoms.

The Bill does not affect the ftrnctions of county govemments as set
out in the Fourth Schedule to the Constitution and is therefore not a
Bill concerning county govemments.

The enactment of this Bill shall not occasion additional
expenditure of public funds.

Dated the 27th luly ,2023.

GEOFFREY KARIUKI RUKU,
Memberof Padimrcm.



The Anti-Corruption ad Ecommlc Crim* (Anendnent) Bilt,202j l27l

Section 45 of tlu principal Act whbh it b proposed to anand-
Pnotoction of public pnoperty and rreyenue, etc.

_45. 
(1) A person is guilty of an offence if the person fraudulently

or otherwise unlawfully -
(a) acquires public property or a public service or benefit;
(b) mortgages, charges or disposes of any public property;
(c) damages public property, including causing a computer or any

o&er electonic machinery to perform any firnction that directly or
indirectly results in a loss or adversely affects any putfic
revenue or service;

(d) or (d) fails to pay any taxqs or any fees, levies or charges
payable_ to any public body or effects or obtains any
exemption, remission, reduction or abatement from
payment of any such taxes, fees, levies or charges.

(2) An officer or person whose functions concerd the
administration, custody, management, receipt or use of any part of the
public revenue or public property is guilty of an offence if the prson -

(a) fraudulently makes payment or excessive payment from
public revenues for-
(i) sub-standard or defective goods;

(ii) goods not supplied or not supplied in frrll; or
(iii) services not rendered or not adequately rcndercd,

(b) willfully or carelessly fails to comply with any law or
applicable procedures and guidelines relating to the
procurement, allocation, sale or disposal of propeny,
tendering of contracts, managernent of funds or incuning of
expenditures; or

(c) engages in a project without prior planning.

(3) In this section, "public property" means real or personal
property, including money, of a public body or under the contnol of, or
consigned or due to, a public body.





Annexure 4,
Advertisement

inviting the public
to submit memoranda

on the Bill

Report o/the Deparlmenlal Commillee on Juslice and Legal Atairs on ils consideralion of he
Anti-Corruption and Economic Crimes (Anendnent) Bill (National Assenbly Bill No. 40 o/202i)



DAIIYilTtoirFro Y, NOVEMgERlo,202t
ta

u
REPT'sLIC OF T'TYT

THE IIATIONAL ASSEIIBLY
firnTEE,llt P nLrArtxI-sEOOIo 3E33|OX [20i4]

rIrII T1116 riff,l,t lltolrr r nncotflflnn
ttolXltllIlITIltCmEl tn!!llfIlIEllltttlBYtr

rrtl+n 7InLEEdr.nt dlltrtlllt/[At.nlantL{tEl
tl.ilrE|rlorrllrtrFrulra(r,llurltll4
t!allt-Drlttr[! tEIrlIl.L!rub.ItEl
ttltrittttnBaSJlEllllurru-,atadlr-
tinlr.rrrlEn-unlrrtE)ru|Iurll,ras.trrlGl

I

a

INVITATIOI{ TO SUEMIT MTMORAI{OA

XtlllIrt, 
^nlcb 

n80) (b) o{ llx Cm.tllullon l.d Nrtlon.l A''fl$}y St.rdlq od.r 127[3)

nqu!. P.rll l!.nt to fxrlt.t F,bllc P.dhlp.tlon .nd |rl.,olvrm3|l ln th. lt8l.l.llv. .nd oth.I
bu.lEr. ol p.rli.,ffil tln tt Csn nltt..ri

tlotlttl l.th.r,'$Cs?!Iprba..dEcrb.rtcC.ltr.r(ArlJdcrnt)8lU(X.tloo.lA.! ly
Alt ib. {) oa 2024: ltr t{.tlo.td lotirr 8li (}htL.t l lr..tnt4 Bllb ll0, 89 d mZ] th.
GIttlr| C:dtrd M (x.tlqr.l lrtf,lul Ellb t{o. 70 ol a}al}i lh. L...rt,r *rtlh Ut.b{lthr 8ll
(sri.r. Bi[r ir..4.a zul): rn tu gql,.rdr.a tud (Adrnhbt.rLn) aI (s.n t Slllt to. l{
oa a@) h.v. !-a r.d . ft.l TIrr ra nlrr.d to lh. ltLv.nt o.patm.r{i Co.flnht..t L.
cdtld..'tlm rd ltp.lltlo 0. thlri

rEntfEDOrC
l. Ib rd{rrl|ib rJ:c-.Gt O5r- (l|i..IlE , ! [llrtLnl l.xout lllh

rc. aO .. lg, .p6.o.rd bt Xri. e.drrr ktll B&t llP l.!lt to .m.d t.cthn 45
ol th. lntlcdt!.4tlo6 .d tcdE nlc Crtrr &, a)03 to nmorr lh. lno.dln.t. .nd undu.
crtr dr.tbnoln lr h FrHlc Fr.1jrftrit Lr.

2- IL Ldd blrt L (I.{.d L...al, llt r.. .3 oa 2@, .F.r.d.d br tcr.
E t htt-, ,. rb [- , I#tt Prtt ritr t! ,!vU. . htltrtlhn
lEtrr,ut lq tr dui.rr'rrl id q..nin ol . rod.lt l, po.cur X.llo6.l Lottq ior
r.drf oln-rE .t b. d..cd to !D.d cx....rd fund,Eot rrftlc.l at.t. l}l. Elll futh.r
F.Grf rEt ru th. ddrt lld ,qd.tbo ol ih. ilttldl.l Lott.ry.

t rL a.* cd ll (Llhd r..-flr lf fG ro.r a! t onto.J b' ic.t
Hl*ilrdtP,rbt .&rL.lrltrhr!-lltotrF.l.d[ph..th.8.ttln&
Idrrl. ..d c..nlq rd [c+ l3l) rd su,td. . hlrhrE folrrrort f!. tlr n8r.tlo. ot

trtttlk|hl(. r. rd iEpo.d. t l trttblilr Fil46ln th 8.mulnt xcto.. tutth.r.li'.
8e.-b lornd.t b.all|. c.d,r id olh.r,airl' o{ !.mHlry lncludh8 th .uthotlr.tlon
ol Flr..drFinb!, Frrk lottdL. rd mdl. gdr'otbn..

a. L L-r. rllt Old)th. !I (!..L !& I.. a ol 2O2t! x.lt !o Fotld. . Prop.r
Lt, ffi to rrst $t. ttullr.tld| of tt!. dfht lo b..lc.dc.tloo tu l..rn r. *lti
dl..tlllti. h rrt rt.! dr.. Lv*of drcrtbl Th.8lI oblltrt! tt tl.thrlGorrn nl,
tlru$ dr llhlll t o, tdE tloo t d tlt Coor|tY ro!,a!finr. to c..ry od thdi dnl.l .d
h.hat..FLl.rd.dr.th.olLrrri*thdt blllthttog.tltYrtth,to.'tt llm.r.rd
to iJ irr..d'l.lol| ol L..rrr tllh d!.hdnLt lrEn U..d.. lhoqth.

C lLtr-fr hdoffi..lI(.-r.!3L.!4.l2Oatr...ltt!Ft td.
t . ffin ,lIt . tq th nlll.trrrrr ol tL Eqo.lk tbn f(Ii ..i t! nt blhh
or !ri-r. drqdr rldr FlFt .'r'n!',,(f r* ,,tJdl?,llaof th. Cdl'tltlnhn I.
Ih. 3l.b..ar r..rrra ttr F d..Er ot th. fud h E rdrr. slth Micb aX(8) o, th.
Cd.tttutts! to rrr. th. Frp-. ol t'!. frnd b l'rl.

rcU fiIrf,IIL h ...nplLr. dn Mtb ll80) O) ol th. Cdrutotloo .rd Strdl.| ord.r
lzr(ll th. Clnt oa in |l.rh.l Ar..ntar hray lrnh..lL puulc rtd .t ldold..r to rarnll
,r.rnord.,|tliSllrb$.r..p..rhr.0.0..t l.iidc.l rJttslht db.l*,

Copbi of lh. Blllr r. .v.lLbl. .t th. iLlloa.l tuxr{rly Lil Ottlc., U.h P.rll'lrnl &rlldln..
.rddr@
Ill lr! s.nd. rry b. ,Er.rdd to tlt tt t , rtr X.rbd l....rut ,!. as aLa2-
ED,I-dttrlffi to rfr J[.C5.LbHir..ra]fftl+Lfal
,.n'd5 rofraltddr..lr!oh.rE t rd cr c !.1c. htr lF L.vsta.., tg.r
EO}|t Lrrtol

BIET.OIIf,I.IAItriILIITIIIJ
10. lloYJlrh.. Azl

Ih. Ar*Conrrprb nd t dE * Crlr- tAn-ffi}l5 (H.tlad
Lrrhlr B{r lio. aO ol AZll Irl.lb-ilLcl

ffl.kr
z 8X

3.

a. nr t rrl... dh ft .t&tL M ts..d. l{tr Xo. 1 ot 4023,
5. I}|. tqo.lltrudr tu d I d.nnd'rlbll, Ell [S..fl. 8lll. ]&. 14 ol AZt)

6ltt collMtTrtt

[IE@Irffiil

st

AODENOUM ON JOB AOVERTISEMEHT FOR THE

OIRECTOR GENERAL / CHIEF EXECUTIVE OFFICER

PosrTroN AT THE NATTONAL Y0UTH SERVICE [NYS)

HI NATIONAL YOUTH SERVICE

tt:.ffi2E12?f?5
f....Z@Nsn
lh6.Ir: rrl |ltr|! l.
t'n tultt!.t r.lclt t.|o.rr

P0ld3q,c,-@l@
rrld - itttl

Please note that the closing date for submlssion
applicatlons ln respect of the advertlsed post of Di

General, NYS whlch appeared on MyGov on

SOth October,2O2It has been extended from Su

I2th l{ovember, 2023 to Tuesdan Zlst Jlovember
2tJ23.

Lt Gen [RtdJ Nlukl Mwanlkl, llGH, CBS, OGW ndc 00'
cHAtRlrAll, ilATtOilAt YOUTH SERVICE Ooullclt

4,
trEfi,lffizo

@
Dtt oo{rPEi flv: uxlYEl3llY c lf,xY

,,ry'.,rll'.Ea.,
,!E!5a.-.a-ry5aErnalo.n-

t t-rl-ai-..|
o}nct ornI rESllrr^l

trcrruqcecll ITvf Dont {:IT,lgrElllmvllul

IL tr_ c-rJ tr.clFr-u.-r'J r.i
lq!) { L l{.ll}r rJ..l br alG-ab'
Hrtt rL.a.A...ttrarlaEr.a-rhrdt aa$.E ...t.iidIDt-.f ,..
dELi..raadH.&iIts E-r.i

liai.-sL*at --rb-rIEtirai-hrt-.
rrrJ.rrr.r-r-a.a.F-tt7a-rhhar F-tE -

i-r'-'aa.-r
rr r,l D t-a- -. *ra .r l- ..ra
E/Et E|I.I.F-_-dr.hIr.. l- 

-r- 
rx.ar 

- 
ErrrEar

Stl*.l-B

4!aran'-a-b.b a*- brdatar-a
i ra...ff - r- rF.
k*.5 rrd h- u.raJ.u. il

hrbF!. -t r* I ti. F rrd- Jh
rar ndgr.i ria J arr - t-ltta ll r ,.d
r- h t5 hlF Ea/ rr..- t r-d
a-.ra a -.l ar -r.r- a.i-/E *.t-
.a.FaHrrtr-rrr'.-ti-Il
bBtr,-.t-d Jt.Itd.ra.

--tt*lr!-Ft*---d.--trcIF-.

rad--r.i.r-at d-'.--li-tr

-Edrra.-.--r.nb(,.a.-.- -.o--,.-J-rrr-,r--a

rrrr-*-.dL(DJr.ladtr&.

lLr-a.|r.!.rEara.tE

argrhF.-it.-5thr,'
*E!r.a*.ia.H*iEEr.-Dtrr. a..rad 5b
E Srr ra a-r ,a... E r 

'-r- 
t -5.!alr-r-ba.r.a-i.

n;rr, lltrrmnara--'--aa*! r- c-*r.. -r-.r34tltB.ttaiirri6rfr.acttt--nadr.Errh{tr,r',.ri*r

Adilar--'!-a.tdirau*.-bl.olt-i-ll.h.5t-

*d,b..h.-lsl.

airar b I ra l.r. L* 
-- 

l6larrnQcr

THE 8I'GRADUATION CTRTMOTIY A dOUNCTMETT

trt-r-z5rr:l:Irl I.:=llr:'!:I
r ar-;'ttra.-:-r- rra t:trr::Tir

Jlno.rr.xru !ro--trr=a..r- e--- Eror-'h.t.



Annexur" 5
Letter from the Clerk

of the National Assembly
inviting stakeholders to

attend the public
participation forum

Reporl of lhe Deportmentql Committee on Justice and Legal Afrairs on its consideralion oflhe
Anti-Corruption qnd Economic Crimes (Anendment) Bill (National Assembly Bill No. 40 of2023)



TIIE NATTONAL ASSEMBLY

OFFICE OF THE CLERK

P. O. Rox.ltS+g-{nloo
Nairobi, Kenya
Main Parliament Buildings

Telcphr.rne: +95+2or8+aooo ext. 33oo

Enrail, cna(riparlianrcnt.go kc
$'$ N.parlirment.go.ke/the-national-asscmbly

When replying, please quote

Rcf: NAfl)DC/Jl.ACn024lSE

IIon. Peul N. Mrinr, OGW' 'ndc' (K)
Ag. Chief Registrar Judiciary of Kcnya / Secretary

Judicial Servicc Commission
Suprcmc Court Building
NAIROBI

IIon. Shrdmck John Mose
Solicitor General
'lhe Statc Law OIIicc and Dcpartmenl of Justice

Sheria llousc. I larambcc Avenuc
NAIROBI

Mrj. (Rtd) Twalib Mbarak, CBS
Chicf llxccutivc Officcr/ Commission Sccrctarl'
Ethics and Anli-Corruption Commission
Integrity ccntre.
Jakaya Kikwcte/Valley Road Junction
NAIROBI

Mr. Rcaion Mulele Ingonge, OGW
The Dircctor of Public Prosc.culions
ODPP I louse, Ragati Road, Uppcr Ilill
NAIROBI

Dr. Bernrd Mogga' PhD' CPM
Chief Iixccutivc Officer,
Kenya National Commission on I luman Rights
l'r F'loor, CVS Plaza, Lenana Road

NAIROBI

6rh Mrrch, 2024



Dr. Moses Wrmbugu Manng'r' MBS
Iixecutive Dircctor
National Council on thc Administrativc ofJusticc

Mayfair Centcr. sth [loor. tJppr I lill
NATROI]T

Mr. Joesh Dgchc, MBS
Clhicf tixecutivc Oflicer/Commission Sccrctary

Kcnva I.aw Rcform Commission.
Rcinsurancc ltlua. S'd l'loor. I'aifa Road,

NAIROBI

Dr. Simon K. Rolich, CBS
Chicf Iixccutivc Oflicer/Commission Sccrctary

Public Scn'icc Commission
Commission I lousc
I Iarambcc Avcnue
NAIROBI

Ms. l'lorencc Muluri
Chicl I:xccutivc O[fi cer
l,aw Socicty of KcnYa (t,SK)
I-avington, bppositc Vallcy Arcadc' Gitanga Road

NAIROBI

Ms. Christinc Grkii Nkongc
I'lxccutive Dircctor
Katiba lnstitutc,
Ilousc No. 5 - thc Crcscent, Off Parklands Road

NAIROIII

Dr. Mshei Mn'rngolr
Chairpcrson
Uraia 'l'rust

Jacaranda Avenuc, off Gitanga Road

NAIROBI

Ms. Carolinc Gaila
I:lxccutivc Dircclor
Mzalcndo l'rust
ACK (iardcn. l louse. 2nd Floor, WinB A
l " Ngong Avcnuc
NAIROBI



Dr, Anncttc Mbogoh
Iixccutivc I)ircctor
Kituo cha Shcria
Olc Odumc Road, OlTArgrT ings Kodhck Road

NAIROBI

Mr, Irungu Iloughton
ltxccutive I)ircctor
Amncsty lntcrnational
Rivcrsidc Studios
NAtROlll

Ms, Shcile Masindc
Iixccutivc Dircctor
'l ransparencl' Inlcmational
Kindaruma Road. Oll'Ring Road, Kilirnani
Next to Commodorc Oflicc Suitcs

NAIROI]I

I)car tt{] r $ fo '!e

RE: INVI'!'A'I'ION BY'I'lltl I)I:PAR'IMEli'l'Al, CO]UMll"l'l:ll ON 'ltiS'l'lCIl An-l)

T,E(;AI, A]'}'AIRS 'T'() SURMII'VIEWS ON TIIE ANI'I.CORRUP'I'ION ANI)

}.]CONOMTC CRTi\I1]S (AMENI)M}:NT) I}II,I, (NATIONAL ASSEMBLY BILLS NO.

10 oF 2023) IIY l'tll.l IION. GEOI-!'REY Rl-'KU, MP

'l'hc l)cpartmcntal (lommittcc on Justicc and I.cgal Alfairs is cstablished pursuanl to Standing

Nationai Asscmbly ordcr 216 r.r'hich mandatcs il lo intcr uliu.'slud)'and feview all legislalion

relerred to it.'

'lt|c Anri-corruprion and liconomic crimcs (Amcndmcnt) Ilill. 2023 sponsorcd b1' thc I lon.

Gcoflicy Kariuki Ruku. MP is beforc thc Committcc for considcration and reJxrrling back to thc

Ilouse.'l'hc Ilill sccks to amcnd scction 45 olthc Anti-Comrption and Iiconomic Crinrcs Act, 2003

in sub-scclion 2 bl.dclcting subscction 2(b) and 2(c) in ordcr to rcmovc thc inordinatc and unduc

criminalisation of 0aws in public procurcmcnt la\!.

Arliclc I l8(lxb) of the Constirurion of Kcnya and Nalional Asscmbll, Standing ordcr 127(3)

rcquirc Parliamcnt lo laciliratc public participation and involvcnrcnt in thc lcgislativc and othcr

busincss of l'arliamcnt and its ('ontmittccs.

In vicw of thc forcgoing. thc Committcc has schcdulcd lo mcet )ou on 'fhursdali l4th Mrrch
2024 el l0:00 sm ut a ucnu" to bc communicalcd in duc coursc in ordcr to hcar your submissions

on thc llill.

you arc requcslcd to prcparc )-our \r'rittcn submissions in a matrix lormat that indicatcs lhc scction

of thc Act. spccifi. ilur.r", propo."d amcndment and justification. You arc l'urthcr requeslcd lo



scnd twcnty (20) hard copics of thc submissions lo lhc Omcc of thc Clcrk of thc National

,rr*rirv.i" rtr.ir Iloor, Main patii"-.nr uu aings, a soft copy of *'hich may bc emailed to thc

Ollice through; cna@parliament.co.ke.

I lard copics of thc llill arc availablc al lhc Nat ional Asscmbly 'l'ablc Oflicc. Main Parliamcnt

be acccsscd on thc Parliament wcbsitc:
Ituilding, whilc an clcclronic coPY may

k lh

.IER}:MIAII W. NDOMI'I' MBS
r: KOF l; N

Copy to:-

for rcfcrencc.

Our Liaison OlTicers on lhis matler are Mr' Ahmcd Selim who may bc conucrcd on tcl' no'

0710204056 or cmail: ahmed.salim@parliament'eo'ke' Ms' Jrcl Ayicgo Kilakr- on tcl- no'

6ziirisgls or email: i""r-t itutuffiiiil.nt*[! * rur. Abdikafer Abdi Shcikh on tcl. no.

0715456503 or email: abdikat'ar.sheikh@parliament'qo'ke'

Yours

BL

Hon. Justin Il. N' Muturi' EGII
Thc Attomcy Gcneral
thc Statc Larv Oflicc and the Dcpanmcnt olJusticc

Shcria I lousc. I larambcc Avcnuc

NAIROBI
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Report ofthe Depstmen al Comnittee on Juslice ond kgal Afairs on lts conslderation ofthe
Anti-Corruption and Economic Crimes (A endrlen ) Btll National Assembly Bill No. 40 of 2023)
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Rcf. No. .... ....... ..........
and fratc
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KENYA LAW REIJORM COMMISSION
REINSURANCI] PLAZA

3RD FLOOR
TAIFA ROAI)

PO. Box 34999-00100
NAIROBI. KENYA

22"dAugust,2023
20

The Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
P.O Box 41842-OO1OO
NAIROBI

(Attn: Mr. Jeremiah Ndombi, MBS)

2 5 AU6 2023

RE: COMMENTS ON THE PROPOSED ANTI-CORRUP-fION AI.ID ECONOMIC
CRIMES (AMENDMENT) BILL, 2023

Please refcr to thi: above matler and yo(rr lett6rr ttef: NAi DDC/)LAC-/2O23/ (089) daled
10"'July. 2023.

Enclosed herewith please find the Commission's commenls on Anti-CorruPtion and
Econr>nric Crimes (Amendment) Bill. 2023, for your further action.

As always, we thank the National Assembly for the continued support anri cooperation.

(,* IDear

/ours

Joash

LLdT I

SECRETA

Cppy tp: Christine A.ginrtra

Chairpcrson
l(enya l-a"., l{c

a MB5

KI-RC

/U

r i-.,i 
I

/J l
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COMMIINI'S ON'r'Ilt,] PROpOSItD ANl't-COIUtrip't rON ANr) ITCONOMtC
clUMIts (AMl.N l)M E:,11') ll .t_,202-1

A. tN't'ltoDUC ItON
.llrc 

Kcnya [.itw ILclblm ('omurission, hclcinaftcr rcfcrlcd lo as "thc Contmission", Vidc a

lcltcr (latc(l I 0"' AugLrst. 2021 and rclclcuccd as NA/l)DC/J l.AC t2023/089), tionr thc (llcrk ol
lhe National Assembly, reccivcd an invitation lbr cotnrncnls on thc proposcd Anti-Cornrp(ion
and Iicor)ornic Clinrcs (Arncndulcut) Ilill, 2023.

According t0 its mct.uolandunt rll rclrsons aud olrjccts. thc pfoposcd Anti-Corruption and

[]conontic (ilinrcs 1Anrcrrrllncnl) Ilill. 2(123. sccks to amcrrtl lhc Anti-corlLrption and

licorulnic (lrirrrcs Aet. No. .l o1 200-1. A('lj( A. by dclclrrrg se'ctrorr 45(2) ar)d subslilutin_!.1

thcrclirr a rrcu subsccl ion

Seull0|t ..1-\(]) ()t lh( \rl. Prr,\ r(l!.s tllirl

tltt o//ir.'c.r or lcr.\un vln;c lurt<tiont t'ttrtccrn lhc udrttini:;trulion, L.uslo(1.v, munagcnanl,
t'a.!ipl or sa ol ant, putl rl tltc lnrblit revanua or pultlit prop(rh'rs guilt.t.of on o/lan<e i/ the

(u) li'rrudtluttly ntokc.s puytncnt or cxcc's.sive pu.ltnent fiom lnblic rtvarut'; fitr.
(i) sub ,rlandard or tlt,/ettive goods,
(ii) wtols nol .,irrp1)li(l ot not r-ttllrlied in /ill; ot'
(iii).tcryi<<ts tlt)I n'tt.lcx,.l (,t'noI o(l(qu Icl.t' t'cttda e(1,

(b) ttiUirll.t' or t:<rt c,la.s.tl) fuils to totnpl.r vith ury lut or upltlitublc pxt<:ctlura: and
gtridc,lint'.s r?lutins to tlle procut?m?nl, ulkx,ation, sulc or disposal o/ pr.operty,

lolderint of ('ontt u(t.\, ntunag.,lt(nt o/ f untls rtr in'rtrt ing of c.rpendinras; or
/(') cngap,cs in a plojcct rvitltoLrt priol planllinLl.

'l'hc.itrstilication lbl tltc ptoposcd iu)lr'ndlncnl aecoldirrq to rls u)clllolilrldunr ol rcasons and

objccls. is that lhc issLrcs arc al[cudy itddrcsscd Lrrrdcl Arlrcle ]2(r(5)ol tlrc ('()nstitLrtion, thc

l;ilit r\(lninistrirtivc /\e1.2015. tlrc linrplovrucnl A(1. 2(X)7 ln(i thc l)ublic I)rocurcurcut irnd

Asscls and I)isposal n c1. 20l5

KLRC
ItiYA 3.AE rf,lllt3tt Golrrlrlst(lra



Aqaitrst tlris bitckqrrtrttrrl rrtrl Irrr-srnrrt lrr tlrc ( orrrrnissir)r's orirn(lillc un(lct sceltot) (r r)l

l(cttyit l.arr llclirrrr ( rrrnrrrissiorr ,\ct. Nrr l() ol l0l.l. thc ( rrrrrrrrissiorr. rrnclcr'(ook

iloitlysrs ol llrc ptrtl'tosctl .Urcrtrlnrcnl ir,l.ll|lsl llle rclc\ilnl l)ro\ r\r()lr\ ol tllc ( ()r:lilull()n.

ll. r\Nr\l.YSIS Olt'l lll'. BIl.l,

Proyision in thc llill Kl,llC'l'roposaI l{ul i0nulc

t l)c

il ll

('lattsc 2 l)roposcd
dclctror ald
substitnlior ol scct ion
45(2) ol llrc n llti-
corrq)lion antl
licononr ic (.r'irrrcs Act
(n ('1..( A ).

I'lrc ('ornrn isstort
holds thc
considcrcd vicu'
that thc l.rloposcd
ilrlcrdnlclll rs r]()l
Icccssat\'.

Ihc ( ontrnrssrttrr.
lrorvcvcr'.
lcconrrtrrrrtls thll
lhc usc ol llrc
pltmsc r:, utr ill r'
ol" ;tIPclttirl in
sLrbscct rorr l5{ I l.
bc tlclcicrl it trtl
subslilulctl
thq clbrc thc
* orrl "cortrrrtils"

'l ltc lar.l rnakrttg ploccss is olicl irrlirlrnctl [ry

lhc ttccd to a(ldrcss ccrtain social protrlcrrts rrt

lhc socicty. lhis corrld hc addrcsscd cithcl
lhlotrgh an rrcn(llr1cu1 oI starrclalonc llill.
'l lrc ploposctl rlrall tlocs nol pr()\ r(lc r prol)cr'

;ustilicirlion ncccssilllrrlt tlrc nccd lo dclclc
pulirr.tluphs .1i( I ) ( h) ( c)

Altlrrrrrglr. llrc Irrxrsion: ol pulrtslirphs
lill)(h)l() nrrr lr,rrr lrten,rtirllcrscrl rrnrlcr

cctlilrr c\r:lrr)ll lrru': .Lrelr its .\tll(lc -l.l()(\)
rrl llr. (-ortrlrlLrrrolr. Lllr I,llr,\(lr)1lr]l\t|illr\('
,\ct. l()li. tlrc l.rrl)lovnrcnl ,\ct. l(X)/ irrrtl
tltc l'tthltc l)trrcLIr'rtten{ .rrtl .\sscl: irrtrl
l)rsporirl r\ct. l{)l). thl\ r: rrol qnrrrrth rc;lson
to arlcnd tllc scctiolr. uolcss tllosc l)ro\ rslor)s
\\,cfc r1()t ir) harrrrony.

lhc proposirl to rlclclc tlrc phrasc "is ,lLrrllr

ol'' it;tpcarint itt srrbscclrorr -li(2). iltr(l tlrc
proposal to srrhslr(utc lhc|clirlc lhc rrtrltl
''conlrlils . is urorrrrrlcrl or1 lhc lil(:l lhirl. llrc
sccliorr a: rs. rrrelrrtlirg thc proscrl tlllrli
iulcrttltrcttl. lilkcs ;r\\t\ ir ltelsotr's rigltl lo
prcsull]Pli(,r 0l irrrr0ccnce x\ Contlrtrplilt('(l
urrrlcl Artrclc so(.1)(il) ()l llrc ( onstilution.
'l hc scction is thclclirrc irrcousislcnt uith
n[ticlc 5(X2)(a) ol llrc ( o!rstilr.ltion. lrc|rcc
r oirl to lhc c\trnl ol lll l rncon\islctlc\'.

C. C()NCLt.',StON

Wlrcrcas. tlrc KI-lt( rcknorvlcclgcs thc lcrislativc autlxrlitl' ol l)arliarncnt as providc(l [or
Ltndcr Articlc 94 ol thc C'onstitutiou. thc Kl.l((' holds tlrc collsidctcd vic\\,thal thc ploposcd

arlrcn(lnlcrlts is unncccssary. I;urlhcr. it is our considcrcd vic\\, lhal. shoultl thc proposcd

an'rcndn'rcnt bc adoPlcd. tlrc culpabilitv ol'r pcrsou rvlro Iails to corlrply uith thc hu' orr

proculcnrcnl oI il pcniorl u'lro crrgaqcs ir ir projcct \\ ith()ul Irrior' pllrnirrg. rr,rll csscrrlialli lrt:

cxpungctl lirrrn llrc lTlovrsiorr ol \('lr( .\
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OFFICE OF THE ATTORNEY-GENERAL
&

DEPARTMENT OF JUSTICE

L'_'

DOJ/CONF/ACV4fi1VOLV 2li August, 2023

D-*-1 (G.-,

Mr. Samuel Njoroge r.
Clerk of the National Assembly,
Parliament Building
NAIROBI.

RE: COMMENTS ON THE ANTI.CORRUPTION AND ECONOMIC CRIMES
(AMMENDMENT) BILL, 2023

We make reference to the above captioned subject matter and your letter dated lo'h

August, 2O23 inviting the Office of the Attorney Ceneral to appear before the

Departmental Committee on Justice and Legal Affairs to submit views on the Anti-

Corruption and Economic Crimes Amendment Bill,2023.

We have reviewed the proposed amendment which seeks to delete the proviJionJ

providing for the disqualification of perJons convicted of corruption and economic

crimes from being elected or appointed as Public Officers for a period of l0 years after
tire conviction and make the fcl!cr^ring submissions:

l. The proposed amendment is not in line with international standards and best

practicest

The United Nations Convention against Corruption is the only legally binding universal

anti-corruption instrument. Kenya is a Jtate party to the Convention since the year

2003. Article 30 (7) of the Convention states that:
"Where warranted by the gravity of the offence, each State Party. to the extent

consistent with the fundamental principles of its legal system, shall consider establishing

procedures for the disqualification, by court order or any other appropriate means, for
a period of time determined by its domestic law, of persons convicted of offences

established in accordance with thiJ Convention from:
(a) Holding public office: and
(b) Holding office in an enterprire owned in whole or in part by the state.

SHI:RIA I]OUSE. HARAMBEE AVENUE
P O 8ox40 I l2{O 100, NAIROBI. KENYA TEL] +2 54 20 2211461/2251r5J107 | 19445555N732529995
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This provision in the uN convention against corruption is intended to contribute to
the broader goals of combating corruption, promoting good governance, and
maintaining the integrity of public institutions at both national and international levels.

2. Proposed amendment is not in line with the Constitution of Kenya,2OlO;

chapter six of the constitution of Kenya contains provisions that ertablirh principles of
leadership and inteSrity for State and Public officer. Article 73 ofthe Constitution states
that Authority assigned to a state officer is a public trust and should be exercised in a
manner that is consistent with the purpose and objects 0f the constitution and
promotes public confidence in the integrity of the office. Article 75 makes it mandatory
that a state officer shall behave, whether in public and official life. in private life, or in
aisociation with other persons, in a manner that avoidr compromising any public or
official interests; or demeaning the office that the officer holds. The proposed
amendment is therefore not aligned to the principles of integrity as set out in chapter
six of the Constitution.

3. The proposed amendment will create a negative public perception in the fight
against corruption.

Public Perception plays a significant role in the fight againrt corruption ar a positive
perception builds trusts in institutions, increases investor confidence and increases
collaboration between law enforcement and citizens. Allowing convicted individuals
to hold public office can lead to negative public perception and criticism of the
Government. lt will in turn undermine effortr to promote good governance and erode
citizens' confidence in their leaders and institutionr.

ln light of the foregoing it is our considered view that section 64 of the Anti-corruption
and Economic Crimes Act,2OO3 should not be repealed.

We thank you for your continued support and cooperation.

n J; N Muturi, E6H
TTORNEY CE RAL

opy to: Hon. Shadrack J. Mose
soLlclToR 6ENERAL
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ETHICS AND ANTI-CORRUPTION COMMISSION
INTEGRITY CENTRE (Jakaya KikweteNalley Road Junclon) P O. Box 61 130 - 00200. NAIROBI Kenya

TEL 254lO2O) 4997000 [rOBlLE 0709 781000, 0730 997000
FAX 254 (O2O) 2240954 EMAIL: eaccao)rntccnty ao ke WEBSITE acc oo ke

When replying please quote:

EACC.1/13 Vo!. III (5)

Mr. Samuel Njoroge
Clerk of the National Assembly
Parliament Buildings
P.O Box 41842 - 00100
NAIROBI

2lst August, 2023

lnt-

tpls
A/' Nl orolo , \-<

klae,Wel

Dear

R,E: INVITATION TO THE DEPARTMENTAL COMMTTTTEE ON JUSTICE AND
LEGAL AFFAIRS TO SUBMIT VIEWS ON THE ANTI-CORRUPTION AND
ECONOMTC CRIMES BrLL, 2023

This is to acknowledge receipt of your letter Ref: NA/DDCI)LAC|ZO23 (89) dated

10th August 2O23 on the subject matter.

The Ethics and Anti-Corruption Comrnission (EACC) is established under section 3 of the
Ethics and Anti-corruption commission Act,2011 pursuant to Article 79 of the

Constitution with the mandate to combat and prevent corruption, and promote best
practice and standards in ethics and integrity.

The Commission recognizes the important role played by the National Assembly,

particularly, the Departmental Committee on Justice and Legal Affairs, in fulfilment of the

Standing Orders and legal obligations.

Consequently, the Commission will be represented by Mr. David K. Too, OGW, Director

Legal Services and Asset Recovery, Mr. Ben Murei, OGW, Regional Manager for Lower

Eastern Region and Ms. Regina Muriuki, OGW, Deputy Director, Evidence Analysis in

the Committee meeting scheduled on Tuesday 22nd August 2023 regarding the

submission of -views on the Anti-Corruption and Economic Crimes Bill, 2023.

2 3 AUD 21]23

'''-- -\ .' Tuangamize ltfisad;, r, ienge Kenya
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we thank you for the continued qrpport in the prornotion of ethics and integrity.

oYours th

Abdt A ohamud, MBS
Deputy Chief Executive Officer
FOR: SECRETARY/CHIEF EXECUTIVE OFFICER



{EACC Report to J LAC Conmittee}

ETHICS AND ANTI-CORRUPTION COMMISSION

llE}lORAI{DUil SUBI{ITIED TO THE DEPARTIIEiITAL COltll{lTrEE ()1{ JUSTICE

AND LEGAL AFFAIRS Oil THE A1{TI.CORRUPTIOI{ AND EOOI{OMIC CRI]IIES
(AllEllDlrlEI{T) BILL (IATIOIIAL ASSEIIBLY BIttS 1{o.40 OF 20Zr) BY HOl{.
GEOFFREY RUKU,ltlP

Prcsented to the Justice and Legal Atraic Committee
Thursday, T& March 2024
Nla in Pa rlia men t B u ildin gs

{:It{j

Tuong omi2e Ulsodi, Tu i e ng e Kengo



MEIIIORAI{DUI,I SUBIIIITTED TO THE DEPARTMEI{TAL COiTfiiifH 8I'ffiffi[T
AND TEGAL AFFAIRS ON THE ANTI.COR.RUPTIOT{ AND ECOI{Oi,IIC CRIMES
(AllEl{Dl,lEI{T) BILL (I{ATIONAL ASSE!|BLY BILIS ilo.40 OF 2023) By HOl{.
GEOFFREY R,UKU, MP

Introdustlon

o The Ethics and Anti-corruption commission (EACC) is a statutory body established
under the Ethics and Anti-Corruption Commission Act, 2011, pursuant to the
requirement under Article 79 of the Constitution of Kenya, 2010.

. The mandate of the commission is to combat corruption and economic crime in Kenya
through law enforcement, prevention, public education and promotion of standards and
practices of integrity, ethics and anti-corruption.

o The commission also derives its statutory mandate from a number of other statutes
namely, the Anti-Corruption and Economic Crimes Act, 2003, the Leadership and
Integrity Act, 2012, the Public Officer Ethics Act, 2003 and the Bribery Act, 2016 among
others.

. This is a memorandum to the Departmental Committee on Justice and Legal
Affairs of the National Assembly in relation to the Anti-Corruption and Economic Crimes
(Amendment) Bill, (National Assembly Bills No. 40 of 2023) sponsored by the Hon.
Geoffrey Kariuki Ruku, MP.

. The memorandum is submitted pursuant to written request vide letter Ref:
NA/DDC/JLAC|2024lSa dated 6s March 2024.

The lawr Anti-Coruption and Economic Crimes Act, 2003

. Section 45(2) provides:

1. ...

2. An officer or person whose functions concern the administration, custody,
management, recerpt or use of any part of the public revenue or publt'c property ts
guilty of an offence if the percon-

a) fraudulently makes payment or excessive payment from public
revenues for-

sub-standard or defectlve goods;

goods not supplied or not supplied in full; or

seruices not rendered or not adequate/y rendered,

Page l1



b) wiiltuly or caret*sty faits to compty nn ,r/'iiir*iittorlAccDnmift'e)
prrcdures and guidelines relatjng b the prucurement, allxation, *le
or disposal of propefty, tendering of contracB, management of funds
or incuning of expenditures; or

c) engages in a projut without prior planning.

CommenB/OoceryatiotB on Ote propoeGd Am€ndmsnts

. The commission oppoccs the Bill on the ground that de-criminalilng failure to follow
procurement procedures undermines Arlicle 227 of the constitution, which provides
for faimess, equlty, hansparent and cost effectiveness in procurement of public aoods
and services.

. The Public Procurement and Asset Disposal Act, 2015 was enacted to give effect to
tuticle 227. The legal ftamework and guidelines has faced challenges in implementation,
which impedes the constitutional principles under Article 227.

.In Kenya, public procurement accounb for about l0o/o to l3olo of GDp. This
demonstrates the great portion of public resources expended through public
procurement.

. section 45(2)(a) of the Anti{orruption and Economic crimes Act No. 3 of 2003 (AcEcA)
prohibits and penalizes procurement related corruption among them breaches of
procurement law and procedures, irregular tendering of contracts and mismanagement
0f public resources.

. Investigations by the cornmission haye consistenEy dcmonsbaH that
procurement entails a process where acts of omisslon or commlssbn at every stage
conhibute to the grenfual outcome/award of tende(s). A fault at any stage of the
process, therefore, results in an undesirabte/irr€gutar outcome.

' The crmmission has, m numerous occasions, recommended procecution based on
procurement breaches reoulting in conviouons for comrption. courts have
regularly pronounced themselves on the issue reinforcing that a flawed process cannot
yield a flawless outcome aM that parties ought not benefit from irregular Eansactions.

. The collusive nature of corruption cannot be ignored either, hence emphasls on
punishment for r,rrillful failure to follow procurement procedures designed to confer a
benefit upon oneself or associates in a conuption scheme.

o Further, the commission has successfully insdtuted civil suits for recovery of proceeds
of corrupuon s:temming from irregular procurement processes.

o In addiuon, we submit that prior planning urder Section 45 (2) (b) of ACECA is
consistent with section(s) 44 and 53 of the ppADA. The need to plan and budget for

PaSe | 2



ffocurement prior to commencement ens,res ut t pro.rt#T{ffiH9fl:Hi3
and completc pror€ct3 wlthin apprcved budg€ti and agreed timellnes hence

reduclng incidences of stalled projects and pending bllls.

o In concluslon, it is our considered Mew that admantrsEativc action docs not provide

a commensurate deterr€nt effect to the far-rcachlng negative impact of
com.rpdon. Electing admlnistrative action over prosecution will encourage participants

in the procurement processes to engage in corrupt condrrt without a detenent

consequence.

. Therefiore, amending section 45 of the Anti{orruption and Economic Crimes Act, 2003

by deleting subsection 2(b) and 2(c) wlll yield undesir€d results and is a backslide on

the significant gains made ln the fight against corruption in safeguarding public

resources.

Dated this Thu 146 day of Hardi 2024

Twalib Mbarak, MGH, CBS
Secrctary/ Chlef Exeqrtive Officer

Etfiics and Anti-Corruotion Commission (EACC)

PaSe | 3



OFFICE OF THE DIRECTOROF PUBLIC PROSECUTIONS

COMMENTS ON

ANTI-CORRUPTION AND ECONOMIC CRIMES (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILLS NO. 4o OF zozS)

IN RESPECT OF

THE ANTI.CORRUPIION AND ECONOMIC CRIMES ACT, ZOO3

rg MARCH zoz4



RECOMMENDATION AND JUSTIFICATIONPROPOSED AMENDMENTSECTIONOFTHE
ACT

deletion of Section 45(2)b of ACECA.

1. The proposed amendment has far-reaching implications

and would negatively impact on the legal mechanisms

cstablishecl to actualize Article 227 of the Constitution, Thc

principles of public service untler Article 201 and the use

and management of public resources under the Public

Finance Management Act.

2. According to the memorandum of obiects and reasons, thc

principal object of this amendmcnt is to remove thc

inordinate antl untlue criminalizatiot-t of flaws in public

procurement law. Hon'et'cr, thcre is need to appreciate the

provisions of section a5(2) in its ProPer context; that is.

o) tlu' rationde for tlrc r:sttblislrrnerrt of tht' ltrocurenutrt lut's

ntul rcgulatiotts.

It) tlrc nrisclief tlnt tlr lnw nmkars itttetuled to cure by

crentirrg tlc offcnce.

rocurement laws and reeulations.

3. The r.lefinition of the offence is the "willfully or carelessly

t'ails to comply toith nny lmo or npplicnblc procadurt's atul

The Director of Public Prosec

The purpose of p

oses theutions respectfullv oThe Bill proposes the deletion of

Section 45(2)b and c as shown below.

(l') +t ill+++Uv t+t-t art'lt-s.+k laii:' +.i

c.x++Plv +r.ith a+rv i;t*- lrr airi'rl'ia;[rlg

pl lke(ltiei nrl+p',Lr itieiittt, l-ela li+t1 trI

tht'fr$t urenre*+t, aIkrr'.+tit]lt, {ale, ( }r

1lis5'rsal +l ptrlllel++7 1t-+rCt'ri+ri', i+f

€1|rtriats, lll.l]1a11,,t tlle1lt trl lrttltlr 0r

ilt t+*rilr.!: t)i t'tl+r\ nlitt t t'sl rt

1 Section 45- Protection

of public property and

revenue etc.

2) An officcr or person

whose functions

concern the

administration,

custody, managcment,

rcceipt, or use of any

part of the public

re\.enue or public

propertv is guiltv of an

offence if tl're person -
(u)

(i) ..

(ii) .

(iii) . . .

(b) willfulll, or

carelessly fails to

com Iv with an law or

ODPP COMMENTS ON THE ANTI.CORRUTION AND ECONOMIC CRIMES (AMENDMENT) BILL.2023
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guidelines relating to tle proatentent, allocatiott, sale or disposal

of property, tendering of contrncts, rrnnngenent of ftutds or

i n c u rn n g of e xpen di t ures."

4. The rationale for this offence is that public officers who

knowingly or carelessly fail to comply with the applicable

procedures ought to be held accountable. This should be

considered from the perspective that procurement

processes constitute the greatest exposure zoith respect to

cornrptiotr zoithin public seroice.

5. First, Article 227(1) of the Constitution provides that when

a state organ or any other public entity contracts for goods

or services, it shall do so in accordance with a system that is

fair, transparent, competitive, and cost-effective.

Article 227 was therefore operationalized pursuant to the

passing of the Public Procurement and Assets Disposal

Act (PPADA) which Act provides for procedures for

efficient public procurement and for assets disposal by

public entities.

The PPADA has elaborately provided for the procurement

processes and apportioned clear roles and the

responsibilities of public officers engaged in the process, the

obiective of this is to achieve claritv. efficiencv.

accountability, and seal loopholes for eollupt pEctiqeq in

3

applicable procedures

and guidelines relating

to the procurement.

allocation, sale, or

disposal of property,

tendering of contracts,

management of funds

or incurring of

expenditures; or

public institutions



It is also worth noting that procurement processes in any

public institutions cannot be realized without the use of

financial resources, the Constitution therefore imposes

upon public and state officers' specific responsibilities with
regard to use and management of public resources.

Article 10 calls for transparencv, intesritv, and

accountability as some of the values and principles of the

governance that bind all state organs, state officers, and

public officers.

The mischief that the law makers intended to cure by creating

the offence.

We are of the considered view that the mischief that the law

intended to address is that of accountability for public

resources. Compliance with above constitutional and legal

requirements cannot be achieved without an enforcement

mechanism. The ACECA was established to provide for
the Drevention, investieation and nunishment of
cotTu tio economlc crtmes and related offences.

Section 45 of the ACECA provides an enforcement and

accountabilitv mechanism Ior public institutions to comply

with the principles established under the constitution, the

procedural laws, and regulations under the PPADA and the

Public Finance Management Act.

4



,

The Section 45(2)b that the bill seeks to delete is the only
enforcement mechanism established in any law that

requires institutions to follow the prerribed procedure and

removal of the same is likely to render the Public

Procurement and Assets Disposal Act significantly

irrelevant.

Additionally, this is likely to have a ripple effect on other

statutes that crimindizes non compliance with certain key

requirements.

@iorSection 45(2)(c)

engages in a project

without prior planning.

The Director of Public Prosecutiong resDecffullv ooooees the

deletion of Section tl5(2)c of ACECA.

1. The offence of. "engaging in a project uithout pior
planningl' envisages a scenario where a public entity

engages in a project which had not been planned, budgeted

and no funds were allocated.

2. The rationale behind creation of this offence is to Protect the

Government of Kenya from potential legal actions. It also

finds its roots in the principles enshrined in the

Constitutioru and the Public Procurement and Assets

Disposal Act.

3. Article 201 provides that the following principles shall

all as ts of blic finance in the Re ublic

5



a) there shall be openness anil accountability, including public

participation in fnancial matters.

b)....

c) ...

d) Public money slull be used in a prudent and responsibb way .

e) Financial management slull be responsibb, and fscal
reporting slull be clear.

4. The net effect of deleting this section is that the principles

of public finance under Article 201 of the Constitution

ceases to apply in respect of the said (unplanned) projects.

There is no framework for public ParticiPation in

unplanned project given that the budget component was

not part of the budgeting process under the corutitution.

5. In additioru the constitution requires public money to be

used in a prudent and responsible way. The test of

prudence and responsibility can only be measured against

established rules and procedures which can be audited.

The Constitution under Article 220 provides for Budgets and

spending by the national and County Govemment. Institutions are

by law required to prepare and submit plans and budgets against

which financial resources may be allocated from the consolidated

fund.

5



The implication of deleting the said section is that.

a) It gives institutions the freedom to divert to unknown

projects that may not pass the suitability test for use of

public resources.

b) There is no legal framework for compliance with the

constitutional principles of accountability and public

participation.

c) unplanned projects expose the government in terms of

financial liability in the event of breach.

d) Creates loopholes for cormpt practices.

7
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20th September, 2023Rt. Hon. (Dr.) Moses M. Wetangula EGH, MP
The Speaker of the National Assembly of Kenya
Parliament Build ings
Nairobi, Kenya.

1F'(r
-.w

Honourable Speaker,

RE: THE ANTI-CORRUPTION AND ECONoM IC CRIMES (AMENDMENT} BITL (NATIONAL

ASSEMBLY BILL NO. 30 OF 2023I "KALUMA BILI." & THE ANTI-CO R UPTION AND ECONOMICR

cRIMES IA NDMENT BILL NATIONAL ASSEMBLY BILL NO. 40 OF 20231"RUKU BILL"

lwrite to you with utmost concern concerning the two bills that are referred to above by their
proponents, Hon. George Kaluma and Hon. Geoffrey Ruku, respectively.

The Kaluma Bill seeks to amend the Anti-Corruption and Economic Crimes Act No. 3 of 2003 by
deleting Section 64. Presently, Section 64 of this Act disqualifies a person convicted of corruption
or an economic crime from holding a public office for a period of ten (10) years after their
conviction. lt also mandates the Ethics and Anti-Corruption Commission (EACC) to publish the
names of such convicted individuals in the Kenya Gazette, yearly.

Should the Kaluma Bill pass, individuals who have been convicted for corruption and economic
crinres would simply pay a fine or serve time and proceed to occupy public offices where they
would potentially engage in much more sophisticated theft of public resources. The Kaluma Bill,
contrary to the Constitution of Kenya 2010, also seeks to deny Kenyans the right to access crucial
information pertaining to the ethical standing of the individuals whom they would enrrust with
public resources.

ln the same vein, the Ruku Bill seeks to amend Section 45 (2) of the Anti-Corruption and Economrc
Crimes Act No. 3 of 2003. This provision prescribes offences relating to protection of pubkc
revenue and propertyi including money and assets belonging to; or under the control of any
ptrblic institution. Hon Ruku proposes for the substitution of criminal prosecution of such
offences with administrative sanctions; and further, for the removal of the requirement of prior
planning in projects.

Procurement related corruptron constitutes over 80% of grand corruption and the theft of public
resources in Kenya. Section 45 (2) should in fact be strengthened to create more stringent

ME

tr,(x.* lca h.ltp
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sanctions in order to serve as a deterrence measure against engaging in procurement corruption.
lnstead, Hon. Ruku seeks to create more loopholes in the Anti-Corruption legislative framework
to allow corrupt public officers to escape accountability for their actions. The Ruku Bill is also

unconstitutional for seeking to remove prior planning in pro.iects which is a process that requires
public participation.

Kindly note also that as a party to the United Nations Convention against Corruption, Kenya has

mandatory international obligations in the fight against corruption that will be violated should

the Kaluma and the Ruku Bills pass.

I have reached out Hon. Kaluma who happens to be a member of APNAC-K concerning his

proposal. Unfortunately, he has ignored several requests imploring him to withdraw this
Amendment Bill and instead, has expressed a personal interest in it. Consequently, lhave
reached out to the Party Leaders of both Hon. Kaluma and Hon. Ruku because their Parties' ethics

and philosophies prohibit actions by their members that perpetrate corruption.

I humbly request that you do not allow the Kaluma Bill and the Ruku Bill to proceed any further.
Both Bills contradict the collective values and aspirations of the people of Kenya that are codified
in the Constitution of Kenya 2010, and both Bills will weaken the Anti-Corruption legislative

framework in Kenya. More importantly, the public trust and confidence in the Legislature is at

stake as they will question our integrity and where our interests lie.

I have attached the following documents to this letter for your consideration:

7) Copies oI the Anti-Corruption and Economic Crimes (Amendment) Bills (Nationol
Assembly Bill No. 30 & 4O of 2023;

2) Copies ol my objections filed with the Notiondl Assembly Committee on tustice dnd
Legot Affoirs PLA.) dated 3dh Mdy 2023 & 22'd August 2023; ond

3l Copies oI the memoranda by the Africon Porliamentarians Network against Corruption-
Kenyo Chdpter (APNAC-K) addressing the damoge thot the proposed amendments could
couse.

e seek your kind guidance on how to proceed further with this urgent matter.

ly;

L
ql E L HABBIR MED, CBS

CC: MR. SAMUEL NJOR

CI-ERK OF THE NATIONAL ASSEMBLY OF KENYA

s



THE NATIONAL ASSEMBLY
OFFICB OF THE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254 20 284800 ext.3300
Email: cna ke

r\,\\,w.Dalliamerrl.tro.ke/the-nati onal-asscmblv

Wrcu replying, pleasc qtote
REF: NA/CNA/CORR/2023 (60 I ) 27th September, 2023

Hon. Shal<eel A. Shabbir Ahmed, CBS, MP
Parliament Buildings

P. O. Box 4 1842 - 00 100

NAIROB!

Dear Mhqrhn ro,

RE: THE ANTI-CORRUPTION AND ECONOMIC CRIMES AMENDMENT
BlLL (NATIONAL ASSEMBLy BILL NO. 30 OF 2023) .,KALUMA BtLL" &
THE ANTI-CORRUPTION AND ECCNOMTC CRTMES (AMENDMENT)
BlLL (NAT|ONAL ASSEMBLy BrLL NO. 40 OF 2023) ..RUKU BtLL"

We refer to the above matter and your letter dated 20'h September, 2023.

We advise that the two Bills referred to in the letter seeking to amend the Anti-Corruption
and Economic Crimes Acg 201 I constitute proposals by Members for consideration and
approval, or disapproval, by the House. The proposed amendment by the Hon. Kaluma

was read the First time on 2"d August 7023 and is currently committed to the Departmental

Committee on Justice and Legal Affairs to facilitate public participation. The Bill by the Hon.
Ruku shall also, similarly, be referred to the Committee once it is read a First time. VYe have

therefore referred your letter to the Committee for consideration during the re ration of

.its 
Reports to the House on the two Bills. 

-We further urge that you move the House in the manner that you have proposed during the
Second Reading of the Bills and also propose appropriate amendments to the Bills for
consideration by the Committee of the Whole House.

The Clerk of the National Assembly appreciates your continued vigilance and legislative

commitment to the fight against corruption

Yours 5rYl0/

samue lNjoroge
CLERK OF THE NATIONAL ASSEMBLY
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MEMORANDUM BY THE AFRICAN PARLIAMENTARIANS NETWORK AGAINST
CORRUPTION-KENYA CHAPTER (APNAC-K) ON THE ANTI-CORRUPTION AND
ECONOMIC CRIMES (AMENDMENT) BILL 2023 (NATIONAL ASSEMBLY BILL
NO. 40 OF 2023)

1. Background

* The Anti-corruption and Economic crimes (Amendment) Bill 202s (National Assembly
Bill No. 4o of 2023) ftrereinafter the "Amendment Bill") seeks to amend the Anti-
corruption and Economic crimes Act No. B of 2008 by deleting section 4b(2).
section ab Q) of the Act prescribes offences relating to protection of public
property and revenue, including money and assets belonging to; or under the
control of any public institution.

* The Amendment Bill is currently pending before the National Assembly's
committee on Justice and Legal Affairs (JI"AC) where it was last scheduled for
consideration on wednesday 24th May zo2\.lt is sponsoled by the Mp for Mbeere
North constituency, Hon. Geoffrey I(ariuki Ruku, elected on the Democratic party
(DP) ticket, which is affiliated to the ruling party, United Democratic party (UDA)
and big tent Kenya Kwanza.

'! His justification for the Amendment Bill is to substitute criminal
prosecution for irregularities related to public revenue, property,
procurernent and projects, with adrninistrative action. He also claims
that the term "prior planning', is ambiguous as used in the Act.

* The President of I(enya and the leader of Kenya I(wanza, H.E. william Ruto,
recently proclaimed a zero tolerance policy on corruption and the looting ofpublic
resources by public officers. Thc Kenya Kwanza manifesto depicts that the ruling
party and affiliated parties such as DP, are working towards addressing state
capture and conflict of interest by public officers, both of which are concepts
directly related to corruption. This Amendment Bilt is therefore a violent
contradiction of these aspirations and of the president,s proclamation.



offence if the person......,'. It is worth noting that the person referred to as an officer

under Section 45 is the Accounting Officer of a Procuring Entity (PE). This provision

covers any other public officers who are involved at various stages of approvals and

authorization of certain processes and payments and/or use of public property' Under

public procurement guidelines, an Accounting officer of a public entity has the
primary responsibility of ensuring that a procurement complies with the
procurement law. However, the Bill seeks removal of the task of ensuring compliance

from an Accounting officer and other relevant officers e.g. Head of procurement and

Heads of Accounts. This means that no person shail bear the responsibility of Iegal

compliance/be answerable for intentional or careless procurement mismanagement.

/ The breaches under the procurement lara, are not stand alone since in the course of

investigations, they may point to other unlawful acts like abuse of office,

unlawfuUfraudulent acquisition of public property, conflict of interest etc.

?. Potential Impact of the Arnendment Bill

* The amendments will weaken the fight against corruption and reverse the gains

made so far in holding Accounting Offrcers and other persons involved at various

stages ofthe procurement process and handling ofpublic resources to account for

corrupt conduct. Administrative sanctions alone are insufficient to address the

gravity of such offences, considering the dire impact they already have'

.1. The proposed amendments are dangerous and if enacted into law will deal a big

blow to the fight against procurement related corruption, which is primarily

responsible for theft ofpublic funds hitherto witnessed in both national and county

governments.



2. Contents of the Amendment Bill
* section 45 (2) of the Anti-corruption and Economic crimes Act No. B of 2003 prescribes

offences committed by persons whose functions revolve around the administration,
custody, rnanagement, receipt or use of public revenue or pubic property.

* The offences stipulated under Section 45 (2) occur when such a person referred to above
fraudulently makes payment or excessive payment from public revenues for:

i. Substandard or defective goods;
ii. Goods not supplied or not supplied in full; or
iii. Services not tendered or adequately tendered.

* Additionally, section 45 (2) envisages that such person commits an offence when they
willfully or carelessly fail to comply with the legal procedures for procurement,
allocation, sale or disposal of property, tendering of contracts, and management of funds
or incurring expenditures.

* Finally, section 45 (2) envisages that it is an offence for a person whose functions are
mentioned above, to engage in a project without prior planning.

* The terrns used in this provision: fraudulently, willfully, carelessly, and
without prior planning; denote intentional, malicious, unlawful intent in
relation to public property, and not a mere mistake on the part ofthe public
officer entrusted with it.

3. Kenya's Internartional Obligations

{' Kenya was the first country to both sign and ratify the United Nations convention
against corruption (hereinafter "UNCAC" of the "convention") in 2003. The historical
context of successive and economically detrimental grand corruption scandais
perpetrated by pubiic oflicials in Kenya in this period may explain this immediate
latification of UNCAC by the Kenyan government. UNCAC requires the formation of
domestic laws to implement these internationally recognized norms, practices, and
principles in fighting corruption in State Parties. It therefore forms the basis for the
establishment of the Anti-Corruption and Economic Crimes Act No. B of 2008.

* The provisions of UNCAC provide that State Parties shall make the commission of an
offence established in accordance with the Convention Iiable to sanctions that take into
account the gravity of offences. A reading rnto these provisions shows that UNCAC
recognizes and calis for state parties to address and sanction these offences as criminal
acts.

* Further, Article 17 of UNCAC envisages the criminal prosecution of public officials who
intentionally embezzle, misappropriate or in any other unlawful way divert public
resources that are entrusted to them by virtue oftheir office. The provision envisages that
State Parties shall establish legislations and take other relevant measures to recognize
such actions or omissions are criminal offences.



* Section 45 (2) of the Anti-Corruption and Economic Crimes Act No. 3 of 2003 is the legal,

domestic manifestation of Article 17 of UNCAC, showing Kenya's compliance with the
international regime in this regard, thus far. The proposal by Hon. Ruku for
administrative sanctions is therefore a direct contravention to international law.

4. The Constitution of Kenya 2010

* Article l0 of the Constitution of Kenya 2010 recognizes the national values and
principles of governance that bind public officers when they enact the law, and when they
implement public policy decisions. These national values and principies include: sharing
and devolution of power, the rule of law, good governance, integrity,
transparency and accountability.

* The Amendment Bill by Hon. Ruku does not demonstrate these national values and
principles. Section 45 of the Anti-Corruption and Economic Crimes Act No. 3 of 2003

serves to strengthen the accountability of public officers who are entrusted with public
resources that they intentionally and or carelessly mismanage. International law that is
in fact Kenyan Iaw, calls for the criminal prosecution ofsuch public officers because ofthe
gravity of such mismanagement. The effects of such actions are dire, ranging from
nationwide economic loss to stalled development of regional critical infrastructure such

as hospitals. The Amendrnent Bill plays down on the gravity of such offences delineated
under Section 45 (2) and thus, does not reflect the public interest.

* Furtherrnore, the management of public revenue and resources is a public policy
decision. Year'ly Budget formulation is a culmination of policy statements, reviews, and
public participation, and not merely individual decisions and whims. This depicts
planning at both national and county levels such that public offices and ofiicers are

entrusted with public funds for a specifrc purpose or project which they are expected to
account for by the Constitution of Kenya. Therefore, the proposal by Hon. Ruku to delete

Section 45 (2) (c) and the justification that the term "prior planning" is ambiguous, is

unconstitutional, frivolous, and fatuous.

.1. Article 227 of the Constitution of Kenya 2010 is also of importance because the
Amendment Bill touches on accountability in public procurement. The provision
envisages fairness, equity, transparency, and competition in public procurement, ad calls
for the enactment of a legislation that metes sanctions against persons found guilty of
corrupt practices in public procurement. While the Public Procurement and Asset
Disposal Act 2015 is the primary governing law in this regard, the Anti-Corruption and
Economic Crimes Act No. 3 of 2003 serves to address the punishment and deterrence of
corrupt practices by public officials as envisaged by the Constitution and by international
law. Therefore, the Amendment Bill by Hon. Ruku further violates the Constitution by
seeking to eradicate proportional sanctions stipuiated therein which international law
has advised should be criminal in nature.



5. Case Studies

* Other countries recognize and enforce the international obligation envisaged above in
their respective jurisdictions. For example, in Singapore, the sanctions for public officials

that engage in corrupt practices denote that they recognize it as criminal in nature.

* Section 5 of the Prevention of Corruption Act 1960 envisages that a person is guilty

when it is proven that a contract or a contract proposal with the government was arrived

at through corrupt practices. For such guilt, singapore law prescribes imprisonment of 7

years or a fine of S100,000.

Kenva

1. The case of Mike Sonko

Mr. Sonko was impeached from the office of Governor of Nairobi County for among other

reasons, abuse of office and violation of Article ?5 of the constitution of Kenya 2010 on

the conduct of state officers. This impeachment lay down the foundation for the IEBC',s

rejection of his application for nomination for the gubernatorial race in the 2022 general

elections. Additionally, he did not present certain academic certificates in time. He filed

an appeal to the High Court at Mombasa challenging the IEBC's decision, and eventually

the matter was decided in August 2o22 at the Supreme Court. The Supreme Court held

that Sonko's impeachment was proof that he failed the integrity test needed to
qualify for an elective seat in Kenya. The Court emphasized the importance of

Chapter VI of the Constitution of Kenya in setting ethical standards that state officers

must attain and comply with. It was therefore decided that Mr. sonko cannot qualify for

any elective seat in Kenya for contravening the Constitution.

Previousiy, Mr. Sonl<o had been charged at the Anti-Corruption Court for allegedly

receiving Kshs. 20 million to influence the public procurement process in favour of the

firm that paid him that bribe. These charges culminated from investigations by the EACC

on the same. However, he was acquitted for insufficient evidence. such actions lay the

basis for his impeachment from office.

6. Surrmary of Remarks

/ Procurement accounts for lOo/o of Kenya's GDP. Yet, procurement related corruption in

Kenya is estimated to be over 80% of all mega corruption scandals in the country leading

to massive loss ofpublic resources. In sub Saharan African countries, it is estimated that

corruption drains off between 20 and 25% of national procurement budgets.r The world

Bank estirnates that it is actually 30-35 % that is lost to procurement malpractices.2 Any

amendments to existing anti-graft laws should be geared towards tightening the controls

and loopholes.

r Mutangili K., s. (2019): corruption in Public Procurement in I(enya: Causes, Consequences,

Challenges and Cures. Journal of Procurement & Supply Chain, Vol 3(1) pp. 63-?2
2 Muturi S. :Sealing Corruption I-oopholes in Public Procurement



/ By terming the failure to follow procurement guidelines as mere administrative flaws,
the Amendment Bill is misleading and unconstitutional. This is because failure to adhere
to the law and procedures relating to public procurement (as contained in the Public
Procurement and Asset Disposal Act, 2015) cannot, by any stretch of imagination, be
deemed as administrative flaws. Rather, that is where the bulk of procurement
malpractices including conflict of interest, favouritism, skewed procurement
specifications, bid rigg'ing, fraudulent tender awards, giving tenders to unqualfied
persons, over-pricing of goods and services, among others, are committed.

/ The Bill suggests the issue of 'administrative flaws' will be dealt with through
administrative mechanisms, including by professional associations. However, it must be
noted that professional bodies do not have the necessary enforcement powers to sanction
abuse of procurement procedures, especialiy where the same results in the loss of public
revenue and property.

/ The administrative action recommended in the Bill to replace prosecution is not
deterrent to the far-reaching disastrous effects of corruption. Electing
administrative action over prosecution will encourage participants in the procurement
processes to engage in corrupt conduct without consequence.

/ Administrative action cannot adequately address the far-reaching impact of corruption.
More often than not, corruption schemes are hatched way before cornrnencement
of procurement. This can happen through failure to plan and budget for a
procurernent.

/ Under public proculement gurdelines, an Accounting Officer of a public entity is required
to develop a Procurement PIan within the approved budget prior to undertaking any
project. The essence is to ensure that all procurement is carried out in an organized
manner as per the available budget. It also serves to prioritize capital projects and ensure
completion. Lack of planning, after repeal of section abe) @) will, thus, see increased
wastage and a mushroom of white elephant projects. Projects will often be commenced
with no means/plan of completing them. However, the Bill proposes to repeal the offence
of engaging in a project without prior planning. The proposed amendment will thus
increase abuse of office incidents leading to increased corruption in the public sector.

r' The reqr.rirement for prior planning under section 45 (2) (b) of ACECA is not strange to
procurement ]aw as claimed in the Arnendment Bill. The Public Procurement and Asset
Disposal Act No.33 of 2ol5 (PPADA) makes prior planning a requirement under
section(s) 44 and 53 ofthe PPADA. The need to plan and budget for procurement prior to
commencernent ensures that procurement entities initiate and complete projects
within approved budgets and appropriate periods reducing incidences of
stalled projects. Repealing section 4b(2) (c) as suggested in the Bill will thus thwart
these desired objectives and encou,.*age corruption.

r' section ab Q) of the Act that is targeted for amendment provides that " An officer or
person uthose functions concern the administration, custody, nanagenent,
receipt or use of any part of the public reuenue or public property is guilty of an
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CSPEN MEMORANDUM ON THE PROPOSED ANTI.CORRUPTION AND ECONOMIC CRIMES (AMENDMENT) BILL, NATIONAL
ASSEMBLY BILLS NO. 4o OF zo:3 |13 MARCH 2oa4

Lo BACKGROT ND AND INTRODI CTION

The Civil Society Parliamentary EngBgement Network (CSPEN) is a forum for Non -state Actors, bringing together civil society organizations, professional
associations, think tanks and research institutions whose programme areas involve working with the legis lature. The network was established in zorg as a
joint in itiative of the westminster Foundation for Democracy and Mza lendo Trust to provide a coord in ated engagement with the Kenya n leg islature, its
committees and members in their oversight, legislation, and representation roles. Broadly, CSPEN seeks to engage with the legislature to ensure that
legislative output meets the constitutional requirements of leadership, accountability, and integrity and is reflective of an d aligns with the broader public
interest. Currently, CSPEN has a Membership of Thirty-seven National Civil Society Organizations, and the prbrity areas are guided by the design and
arch itectura I framework ofthe parliamentary committees ofthe 13th Padiament ranging from, Public Finance Manag ement (PFM) and Devolution; lnclusion
and Representation; Leadership and lntegrity; Human Rights and Access to Justice; Public Participation & Service Delivery; Climate Justice and
Environmental democracy.

Recognizing that Parliament derives its legislative authority from the people, Parliament has put in place measures to comply with the principle of public
participation as enlisted under Article 10 of the Constitution of Kenya, zoro. This includes convening public forums, submitting calls for memorandum
through print a nd electron ic media, a nd inviting members of the public, includ ing representatives of civil society organ izati ons to present their views. As a

key tenet of entrenching good governance, CSPEN has therefore collectively submit this memorandum on the Anti-Corruption and Economic Gimes
(Amendment) Bill, National Ass€mbly Bills No. 4o of zoz3.

The position as captured below inco rporates th e views of partner orga n izations including the African Padiamentarian s Network Against Corruption (AP NAC -

Kenya Chapter); Mzalendo Trust; Development Gateway; Transparency lnternational Kenya; Uraia Trust; National Taxpayers Association (NTA);

Collaborative Centre for Gender and Development (CCGD); and The Community Advocacy and Awareness (CRAWN) Trust.

NB: This memo will be orally aftmit*d by Transprcncy I ntemational Kenya dnd APNAC Kenya to the ILAC Commiftee on r4th Mdrt h 20.21
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We hope our proposals will b€ considered during the deliberations of the Bill.

Sincerely,

Carolinc Gaita

Erecutive Director

Mzalendo Trust

Convener, CSPEN

Email: caroline(Omzalendo.com

Page 2 of 13
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V. The Proposed AmGndmera is Discriminatory .nd violates the Equality Proyisions of the
Constitution

Article 211) providesthat every person is equalbefore the law and the right to equal protection and

equal benefit of the law. Further, under Article 212), the state shall not discriminate directly or
indirectly against any person on any ground.

The equal benefit and protection of the law essentially means that all Kenyans are entitled to equal
protection and benefit of the law irrespective oftheir professions. That is to say that the safeguards
as well as the prohibitions under section 45(2)(b) and (c) apply to and binds all Kenyans ofdifferent
walks of life and professions.

lf the relevant section is to be amended in puRUit of the objects that the spmsor ofthe Bill suggests,

that is: "to remove the inordinate and the undue criminalization of flaws in oublic procurement lav',
the same would be discriminatory for the reason that the broader purport and tenor is only to benefit
a particular group of persons who apply the procurement law.

Given that ACECA applies to all persons who apply all laws in Kenya, whetheror not those laws relate

to procurement cannot be the only basis for amendment and deletion of a provision targeting all

persons (in charge of administration, custody, managemenq receipt or use of any part of public
revenue or property). lf section 45(2) is to be amended merely because it poses an inordinate and

undue criminalization of flaws in public procurement law, the same is discriminatory in that it targets
to protect only procurement officers in public offre. To the extent that the amendment and deletion
isn't targeted at accountants, clerks, tea servers, directors, legal officers, human resource
professionals, it goes against the prin(iple ofequality of all before the law and the equal benefit of all

before the law.

vi. Only Penal Laws can Provide Criminal Accountability for Corruption and Ethical Molations

We note that the sponsor ofthe Bill alleges that there are statutes that are mentioned in the draft
Bill which are sufficient to address the infractions (i.e. the Fair Administrative Action Act, PPADA,

Employment Act). We would wish to reiterate that the said laws are not penal laws and cannot
therefore provide accountability and sanctions for conduct constituting corruption, lack of integrity
and ethica I violations.

The other statutes so mentioned do not prescribe or proscribe, in the specific terms, as section 45(2)

Page 8 of 13



does, the kind and specific conduct that constitute a criminaloffence. One has to show that those
other statutg are also capable of criminally sanctionhg the breaches. tf indeed they do deal with
other forms ofsanctions, the same cannot be a basis for the repeal of a law.

vii. lntemationalObligations
Kenya was the first country to both sign and ratify the United Nations Convention against Conuption

CUNCAC") in zoo3. The historical (ontext of successive and economically detrimental grand
onuptron

ndals perpetrated by public officials in Kenya in the period spanning the 1980's to the eady 2ooo's,

explain this immediate ratification of UNCAC by the Kenyan govemment. UNCAC requires the
ormation of domestic laws to implement these internationally recognized norms, practices, and
rinciples in fightinq conuption in State Parties. lt therefore forms the basis for the establishment of
CECA

Further, Articlc r7 of UNCAC envisages the criminal prosecution of public officials who intentionally

he
bezzle, misappropriate or in any other unlawfulway divert public resources that are entrusted to
m by virtue of theiroffice. The provision envisages that State Parties shallestablish legislations and
e other relevant measures to recognize such actions or omissions are criminal offenses.k

ection 45 (2) of ACECA is the legal, domestic manifestation of Article 17 of UNCAC, showing Kenya's
mpliance with the intemational regime in this regard, thus far. The proposal by Hon. Ruku for

dministrative sanctions to supplant criminal prosecution of willful and careless disregard for public
rocurement laws and procedures, cmtravenes irfiernational law and should not be allowed to pass.

Viii. Criminalization of ACECA offlnces

The law envisions the offences listed in Section 45 of ACECA to be (riminal in nature, in line with
ntemational law, demonstrated above. The Public Finance Management Act, for instance, contains th

lowing provisions from which seriousness and criminality of procurement related offences can b

infened

ection 79 requires public officers to comply with laws relating to national govemment resources

on 147: the a((ounting officer of a county assembly shall monitor, evaluate and oversee th
management of their public finances

(1) - The accountinon1 officerfora coun Government en

Page 9 of 13



(a) is responsible forthe management of the entivs assets and liabilities; and

(b) shall manage those assets in such a way as to ensure that the county govemment entity achieves

value for money in acquiring, using or disposing ofthose assets.

Section 196 criminalises spending public money otherwise than authorised by the Constitution, an Act
of Padiament or County legislation, and prescribes a punishment of imprisonment not exceeding two
years or to a fine not exceeding one million shillings, or to both in addition to provisions under Article
226(5) of the Constitution.

fhese offences cannot therefore be termed as being merely administrative flawq capable of being

administratively addressed.

Further, none of the proposed ahemative laws including the Fair Administrative Act and the
Employment Act clearly stipulate culpability forsuch offences, hmce, they would go unpunished despite

the huge negative impact to the public.

Furthermore, ,nens rea (the criminal mind) for these offences is already well established and set out in
ACECA. The mens rea lot lhe offences is set out as "willfirlly 0ntcntionrlly) or carelcsdy, failing to
comply with any law orapplicable procedures and guidelines relating to procurement and asset disposal.
ln the criminaltrial pro(ess, an accused person is granted fairtrial under Article 50 of thc Constitution,
for these elernents to be proven based on admitted evidence, for a cmviction to issue. lt therefore
follows thatjusti(e and rule of law should be allowed to take its course. As sL,ch, there is no threat of
infringement of individual rights, hence nojustification for an amendment of the Act.

An amendment to the Act willto the contrary infringe on the Constitution and the rights ofthe public

Page 10 of 13



,

Pta*ntation to b du* byTranspnnqt tntemctblal

It does not align to constitutional provisions as stipulated belo$r.

Article ro (z) on national values and principles of govemance which include:

accountability, rule of law, good govemance and integrity
Article zoa on principles ofpublic finance whkh include:
(a) openness and accountability

(d) public money shall be used in a prudent and responsible way
(e) financial management shallbe rerponsible, and fiscal reporting shall be

clear.

Articla z:7 on procurement ofpublic aoods and services

Dueto the huge negative impact ofconuption related to procurement, to the
public and to the ecommy, these offences are best addressed as criminal
offences with criminal sanctbns.

Thc dclction of S. 45 (2) (b) and (c) should
bc rejrtcd on tha grounds that:

1. lt is not in the public interest to
remove the culpability prescribed

on persons in charge of
administrative, custody,

management, receiPt or use ofany
part of public revenue or public

property.

2 Section 45 of the Anti-
Conwtion and
Economic Crimes Act is

amended by deleting
subsection (2) and
suHituting therefor the
following new
subsection-
'(2) An officer or pe6on
whos€ functions concem
administration, custody,
managem€nt, receipt or
use of any part of the
public revenue or public
property is guilty of an

offence if the person
fraudulently makes
payment or excessive
payment from public
revenues for-

(i) Sub-

standard or
defective
goods;

(ii) Goods not
supplied or

The deletion of S. 45 (2) (b) and (c) should
bc rcjrted sincc:

2. the law envisions these offences to
be criminal in nature, as

demonstrated by the provisions of
th€ Constitution and other relevant

laws.

The Public Finance Management Act contains the following provisions from
which seriousness and criminality of offences of corruption relating to
procurement can be inferredr

S.ction 196 criminalizes spending public money otherwise than authorized
by the Connitution, an Act of Parliament or County legislation.

Section 79 requires public officers to comply with laws relating to national

9Ovemment resources.

Scction r47: the accounting officer of a county assembly shall monitor,
evaluate and ovesee the management oftheir public finances.

Scction 153 (1) - The accounting officerfor a county Govemment entity-
(a) is responsible forthe management ofthe entity's ass€ts and liabilities; and
(b) shall manage those assets in such a way as to ensure that the county
govemment entity achieves value for money in acquiring, using or disPosing

ofthose assets.
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(iii)

not supplied
in full; or
Services not
rendered or
not
adequateV
rendered.'

These offences cannot therefore be termed as being merely administrative
flaws, capable of being administratively addressed.
Further, none of the proposed ahemative laws including the Fair

Administrative Act and the Employment Act clearly stipulate capability and

culpability for sr.xh offences hence they would go unpunished despite the
huge negative impact to the public.

The deletion of S. 45 (z) (b) and (c) should
be rejected since:

3. Mens rea (the criminal mind) for
these offences is already well
established and set out in the Act.

As such, there is no threat of
infringement of individual rights,
hence no justifi(ation for an

amendment ofthe Act.

An amendment to the Act will to
the contrary infringe on the
Constitutbn and the rights of the
public.

The mens rea for the offences is set out as "willfully (intentionally) or

carelessly'failing to compv with any law or appltable procedures and

guidelines relating to procurement and asset disposal. Therefore, an accused

person is granted fairtrial underthese section sincethese elements must be

proven for a conviction issue. lt therefore follows that justice and rule of law
should be allowed to take its course.

Th€ deletion of 5. 45 (2) (b) and (() ihould
be rej.cted noting that:

4. There is no ambiguity of the term
"prior planning" used under section

45 (2) (c) since

legislation governing public
procurement envisions that there
will be a process for planning in

procurement and budga
processes

The Public Procurement and Asset Disposal Act was enacted pursuant to
article zz7 (2) of the Constitution and it provides the framework within
which policies relating to procurement and asset disposal shall be

implemented.
Section 53 of the Public Procurement and Asset Disposal Act provides for
procurement and asset disposal phnning, to be undertaken before any

procurement proceeding.

Article 22o of the Constitution on form, (ontent and timing of budgets

envisions preparation and development of plans in advance. This is also

reflected in the Public Finance Management Act sectiors 35 and rz5 which

speak to an inteqrated development planning process.
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Recommendation

We propose that Clause 2 of the Bill be deleted in its entirety and instead, read as follows:
Section 45 of the Anti-Corruption and Economic Crimes Act is amended by deleting subsection 3 and substituting therefor the following new subsection

(3) ln this section:-
. "public property' mea ns real or person a I property, includin g money, of a public body or un der the control of, or consig ned or due to, a public bodya

"prior planning" means allthe procedures required by law including the Public Procurement and Asset DisposalAct to be performed by public officers before
commencing projects.

Goneral Contlusion from CSPEN Members

ln conclusion, the Anti-Corruption and Economic Crimes (Amendment) Bill, 2o23 (NationalAssembV Bill No. 40) is unconstitutional a nd consequently void

as has been demonstrated in the analysis above CSPEN Notes that public procur€ment is one of the most vu lnerable sectors to fraud and corruption, and

the fact that Central Government Procurement (CGP) is one of the single biggest item of public spending in the country makes this fact even more

conceming.

We oppose the Bill in its entirety, based on the grounds that the proposed amendments go agaimt the public interest, the principles of public finance
(article 201 of the Constitution), leadership and integrity standards (chapter 6 of the Constitution), and the national values and principles of govemance
which include accountability, rule of law, good governance and integrity (article 10(2) of the Constitution). Upholding (rimi nal sanctions for corruption
offences relating to procurement is the only way to hold persons who breach the law accountable, whkh also serves as a deterrence for corruption and
non-adherence to the law. Of the sixty (60) corruption cases finalized in cou rt in the fin ancial yea t 2o2Lb.o22, nine (9) were based on section 45( 2) ( b) of
the Anti-Corruption and Economic Crimes Act. The total amount involved in these nine (9) cases was Kshs. 211,423,981. This shows the s heer magnitude
and cost of corruption related to procurement.

lf passed, the Bill will undermine the progress made in the fight against conuption since the enactment of the Anti -Corruption and Economic Crimes Act
in zoo3 anr.r will pose a serious threat to the principles of comp€tence, justice, and accountability in t he managernent of public resources.

We submit this m€mo on the need to strengthen and not weaken the legalframework for anti-corruption
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Organizetion

TI-Kenya is a not-1brfl'ofit organization that seeks to coutribute to developing a tmtlspareut and

cormption-fiee society through good governance and soroialjtrstice initiatives. TI-Kenya is oue of

the autonontolls chapterc of the globat Tmusparency Intet'natiottal lnovettlent that is bound by a

colnnlou visiol ofa corruption-flee rvorld. The global urovetnettt provides a platfonn fol sharing

klowledge and ex;rerience and dcveloping sttategies to respoltd to legionally distinct patterls of

conuption.

TI-Kenya rvorks torvalds a tl'anspaleut aud con'uption-1i'ee society. Registered irl Kenya in 1999.

the organization has built extensive experience in govenrance rvork at the national and county

levels. TI-Kenya pursues advocacy. paltnership development, strategic litigation. research.

capacity building, and civic engagement as core approaches. TI-Kenya corrtributes to developing

eft'ective, legal, policy. and legislative t'ramervorks and pronroting national values that support

transpaleucy and accountability, leaderchip in all sectors and levels.

Introduction

T5e fuiti-Corlrptiol and Econornic Crinres Act (2003) serves as Kerrya's prinrary legal ft'amework

for prcventing, investigating. and prosecuting coutptiou-t'elated offeuses and econouric climes.

Given Kenya's high cofluption levels, arry anlendl'nellt to the coulrtl'y's plimaty auti-corfttptiou

larv needs to be progressive, propelly guided and judiciously scnrtinized. Havirrg analyzed the bill,

Transparency Iuteuratioual Kenya rvishes to snbmit as followsl

I. Detellence value

Hon. Chair, ope of the fturdanrental principles of the crinrinal law is detenence. Criminal

larvs must have a detelrence value to prevent potential violators fiom committing oft'ences.

This eler11elt is primatily attained ti'om the punitive aspect of the law. Accordingly. the

Bill's proposal to decriminalize non-compliance of procrtrement rules and the

implententation of unplanned plojects and relegate tltertt to the realm of administmtive

action greatly diurinishes that punitive elernent ofAct and in extensiou. its deterence.

It is also iurpofiant to note that the existing administrative options highlighted by Hon.

Ruku ale meant to work complementarily with ACECA with uoue nreant to supersede the
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other. Bodr tlrc crinrinal and administrative options sele dillerrnt puq)oses but jointly
seek tlte sanre goal. That one should be expunged duc to the existeuce ol thc 6ther. is
misguided.

2. Constitutionalplinciples

Hon Chair', otlr constitution undclscoLes Principles that should _quide all public ofticers in
the perfbrnrance oftheir tirnctious generally and specitically on public fiuauce. Article l0
of dre Constitution highlights the National values and Principles of govesrance rvhich
include integtity. h"nsparEncy and accountability. Article 75(2) provides for guiding
plinciples of leaderslrip and integlity rvhich include accountability to the pgblic tbr
dccisions and actions. Article 201(d) of thc constitution dcurand public nroney shoulcl be
tuscd in a grnrdcnt aml r.esponsible nay.
Thc inuot't of thesc and other constitutional provisions is that tailure to lbllo[,
Proctlrelllcllt larvs is not only crirrtinal. it is also unconstitutiotral. This clenralds gr.eater
punitivc action tbl pr.ocur.ement violations.

3. Intentionality of otl'ences under. sections proposecl fbr. repeal
Hon Charr. climinal ol'tctrccs tttttst have an intentionality elcnrent. also knorvn as ,llcrri
/lc'rr. For au actiolt to be consideted an ofl'ence. it urust be courmitted rvith lull klotvled,qe
that it is a crinrinal of'fence ol a wrong. Sections 45 (b) and (c) which the BillPr.oposes to
tepeal both have itlcoqrctated this elenrent thlough the tvords "rvillfirlll, or carelessll"
and "rvithorrt prior planning". They presuppose that not only should the actions be
comuritted, but they urust be corulitted ir*entionally and knowingly rvith f,r[ knorvledge
of e xisting ptocut'elnent pr.ocedrrres.

Thele is thcretbrc absoltltely no justitication in lendeling the provisions r,urnecessar.y ald
sttbject to lepeal. The adrniuistrative option lecolnnrended also does not address tlre
criminal nature of the actions.

Conclusiol and Reco nr ruen da tion

In light of the above, u'c recoutmend that the Bill be lejectecl in its entir.ety fbr: the follorvin_s
r easonsi

l. It seryes to weaken coustittttional principles: The constitution places high standalds of
cate lbr public oflicers. The Bill waterc dorvn these standarcls by discouraging due
diligence, prof'essionalism aud cornpetence.

€r
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2. It seeks to solve a ploblem that does not exist: The Bills Memomrrdum of Objects and

Reasons indicate "inordinate culpability prescribed on percons in charge" and "ambiguity

of the term prior planning" as key motivations to repeal the plovisions. These are strange

issues that have never been raised as challenges to plocr.lrement.

3. It rveakens the fight agaiust contption: The Bill poses a significant threat. as their

euactnrent into law could nudelmine the ongoing eftbrts to curb corntptiou lelated to

proculement. This has the potential to deal a severe blorv to the broader anti-corruption

initiatives irr Kenya. Notably lnost comlptiorr rclated ollences are bt'ought under the

subject provisious arc a repeal rvill affect most investigations and prosecutions under

ACECA.

CONTACT INFORN{ATION:

Sheila Masinde

Transparency' International Keny-a

PO BOX 198 - 00200, City Square,

Tel: +254 (0) 202 727 763/5 l\{obile: +254 (0) 722 296 589

Kindamma Road, Off Ring Road, Kilimani

Next to Conrnrodore Office Suites

Gate No. 713; Suite No. 4.

Email : transuarencr,@tikenva.org

NAIROBI, KENYA
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The Clerk of the National Assembly
P.O Box 41842{0100
Nairobi, Kenya

Attn: Mr, Samurl NIoroEG ffi
to-

via email: cn @ pa rliame nt.go. ke

\*Dear Sirs,

Re: Commrnts on the Ant'Fcorruotion and Economic Crimes lAmandmlntl Bill 2023

Pursuant to your invitation for public participation and submission of memoranda on the Anti-Corruption and Economic Crimes (Amendment) Bill 2023 (the Bill)
dated 10 August 2023, we have set out our comments below.

Anjarwalla & Khanna Ll,9 (the Firm) has a policy to contribute to the development of legislation in Kenya and to encourage the advancement of the rule of law. The

Firm is grateful for the opportunity to share its views and has provided detailed comments on the Bill.
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1 Detailed Comments

{

Clause 2 of the Bill proposes to repeal
Section 64 of the Anti-Corruption and
Economic Crimes Act,2003 (the principal

Act).

Section 64 of the Principal Act provides for
the disqualification of a person convicted
of corruption or economic crime from
being elected or appointed as a public
officer for a period of ten (10) years after
the conviction.

Parliament should reject the proposed amendment for the following reasons:

1. The proposrd amendment contravenes Chapter Six of the Constitution

Chapter six of the Constitution is predicated on the premise that state officials are the nerve centre of the
Republic; they carry the highest level of responsibility for the management of state affairs and should therefore
be individuals of Sood character, probity, and uprightness. ln Republlcv Ethics ond Antl-Corruptlon
Commission Ex Porte Noirobi City County Assembly & 73 Othe,s [2019] eKLR, the court observed that in the
leadership and integrity chapter, Kenyans decreed that people whose conduct does not bring honour, public
confidence, and integrity have no place in the management of public affairs.

For the above rationale, Article 73(1) of the Constitution states that the authority assigned to a state officer is a
public trust that must b€ exercised in a manner that demonstrates respect for the people, brings honour to the
nation and diSnity to the office, and fosters public confidence in the office's integrity. Permitting corruption or
economic crime offenders to run for office or be appointed to public positions, in our opinion, dishonours state
offices, brings shame, and does not promote public confidence. lnstead, it promotes the plundering of public
resources at the expense of Wanonchi and erroneously demonstrates that integrity is irrelevant in leadership.

Article 73(2) of the Constitution outlines the guiding principles of leadership and integrity. The proposed
amendment is inconsistent wlth these principles. According to the supreme law, leadership and integrity are
guided by the following principles: selection on the basis of personal integrity, competence, and suitability;
objectivity and impartiality in decision-making; ensuring that decisions are not influenced by nepotism,
favouritlsm, or other improper motives or corrupt practises; selfless service based solely on the public interest,
exemplified by honesty in the execution of public duties; and the disclosure of any perverse interests.

As a result, the proposed amendment disregards the requirement that public officials must have integrity, not
decide based on improper motives or corrupt practises, and not have perverse interests. ln Trusted Society o,
Humon Rights Alllonce vThe Attomey Generul & 5 Othets [20121 eKLR, the High Court established the following

Proposed Amendment Comment/Observation
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standard for integrity: 'To our mind, o person is said to lock integrity when there are serious unresolved questions

about his honesty, finoncial probity, scrupulousness, fairness, ond reputotion, the soundness of his morcl
judgement or his commitment to the nstionol volues enumeroted in the Constitution".

Therefore, if the Bill passes, there is a high likelihood that those convicted of corruption and economic crimes will

continue their corrupt practises and will have no incentive to desist from the same. Such an amendment rewards

selfish behaviour and, since public officers are in leadership positions, will encourage the worst traits in others.

2, The proposed amendment undermines and attempts to dilute the overriding national values and

principles of governance

Article 10 of the Constitution stipulates that all persons, state organs, and state offices must adhere to national

values and principles when applying or interpreting the Constitution, enacting, applying, or interpreting any law,

or making and implementing public policy decisions. The relevant nationalvalues include the rule of law, integrity,
good governance, transparency, and accountability. The proposed amendment rewards public office abusers

with positions of power to carry on with mismanagement. This amendment will result in impunity because those

convicted of corruption and economic crimes will feel untouchable and disregard the rule of law and good

governance. ln addition, the proposed amendment appears to dilute the national values, such as integrity and

the rule of law, without complying with the requirements of Article 255 of the Constitution, which stipulates that

any amendment to the national values must be approved by referendum. Contrary to Article 10 of the

Constitution, by repealing the prohibition on a person convicted of corruption or economic crime from being

elected or appointed as a public officer, the amendment effectively waives the requirement of integrity that must

be met to assume public or state office.

3. Kenya risk bein8 grey listed and monitored by the Financial Action Task Force (FATF)

Overtheyears, Kenya has endeavoured to convince investors and the international community that its financial

and economic system is stable and secure by implementing measures to combat money laundering and terrorist
financing. This is evidenced by the passage of the Proceeds of Crime and Anti-Money Laundering Act No. 9 of
2009 (POCAMLA) and the proposed Anti-Money Laundering and Combating Terrorism Financing Laws

Comment/ObservationProposed Amendment
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mendment) Bill 2023, which incorporate FATF recommendations. That notwithstanding, the proposed
amendment to the Principal Act undermines the progress made by Kenya by allowing corruption or economic
crime offenders to run for offjce or be appointed as public officers. ln fact, it blatantly contradicts Kenya's efforts
and the government's official polic'y to strengthen the nation's anti-money laundering and anti-terrorism
financing laws in accordance with FATF-set global standards. lt shows that such policies and laws are seemingly
hypocritical and that the government has no interest in efficacy.

Kenya already risks being subjected to increased FATF scrutiny and grey listin& and this amendment would be
the final nail in the coffin. FATF places nations on grey lists as a warning to the financial community that the
nation in question is not making sufficient efforts to combat financial crime. Consequences of beint grey listed
include economic sanctions imposed by the IMF and the World Bank, which make it difficult to obtain loans and
grants; a siSnificant decrease in capital inflows that can lead to a balance of payments crisis; and a decline in the
global competitiveness of Kenyan businesses.

(A

Proposed Amendment Comment/Observation

Conclusion

As shown, passing the Bill will have serious adverse consequences for Kenya. We urge Parliament to reflect the true wishes of Kenyans and reject it. parliament
should also remember that Articles 94(4) and 10(1) require it to protect the Constitution and uphold national values like the rule of law and integrity when
passing laws. Passing the Bill would violate its constitutional obligation. Please contact us should you require any clarification.

Yours faithfully,

2

2.1

Aisha Abdallah

for and on behalf of Anjarwalla & Khanna l-l-P
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