
1

I
t

REPORT OF THE TRUTH, JUSTICE AND
RECONCI LIATION COMM!SSION

!

\

:a
=;)

|8

II

l

- ..r !l-- H.li, ":i ,
(

%

J
..,

-L'

{

'1-1

'r rr

t

& ".' 
. \

\ hi

I lI i(q

"(

l'
I 1 o,

4/.()-
%

\^\ ,,-.'.,,.

L"l*l uut* I( ,_-_
KENYA



I

XEN}4

l. t
1O

(_

c'

\

REPORT OF THE TRUTH, JUSTICE AND
RECONCI LIATION COMM ISSION

Volume I



@Truth, Justi(eand Recon(iliationCommission, 2013

This publication is available as a pdf on the website of the Truth, Juttice

and Reconcitiation Commission (and upon its dissolution, on the website

of it5 suc(e'sor in law). lt may be copied and distributed, in its entirety, as

loog a5 it is attributed totheTruth,Justice and Reconciliation Commission

and uied for noncommercial educational or public policy purposes.

Photographs may not be used separately from the publication.

Published byTruth.lustice and Reconciliation Commi5sion (T]RC), Kenya

ISBN: 978-9966-l 730-3.{

Dcsrgn & Layoul by NoelCreative Media Limited, Narrobi, Kenya



His Excellency

President of the Republic of Kenya

N a irobi
3 May 2013

LETTER OF TRANSMITTAL

By Gazette Notice No.8737 of 22 July 2009 and pursuant to section l0 of the Truth,.iustice and
Reconciliation Act No. 6 of 2008, the undersigned were appointed to be commissioners of the Truth,
Justice and Reconciliation commission. The commission was established with the obiective of
promoting peace. justice, nationar unity, hearing, reconciliation and dignity among the people of Kenya,

Having concluded our operations, and pursuant to section 48 of the Truth, lustice and Reconciliation
Act, we have the honour to submit to you the Report of our 6ndings and recommendations.

Please accept, Your Excellency, the assurances of our highest consideration.

Amb. Bethuel Klplagat
Chairperson

Tecla Namachanja Wanjala
(Vice Choiperson)

Judge Gertrude Chawatama

Amb, Eerhanu Dinka

Maj. Gen (Rtd) Ahmed 5heikh Farah

Prof, Tom Ojienda

Margaret Shava

B.{ r-pc.-1*t

fu"rn
(}-

.\.
\),

'lirl

L

Prof. Ronald Slye t:u,:-c14-



a



t

Table of Contents

Foreword

Executrve Summary

Lrst of Abbreviattons

C HAPTER ONE

Background to The Commtssion

lntroductron

Histoncal Context

The Road to Establrshtng a Truth Commrssron

Esta blrsh ment of The Commrssron

Management and Admrntstratton

Operatronal Pertod

CHA PTER TWO
lnterpretation of Ma ndate

lnlrod uct ton

Core Concepts

Ob,ectrves and Functtons of the Commrssron

Tem poral Ma ndate

5ublect Matter Mandate

Ereadth and Complexrty of Mandate

Responstbtlrty for Vtolattons and ln.,ustrces

Amnesty

Other Relevant Aspects of the Commtsston,s Mandate

CHAPTER THREE

Methodology and Process

lntroductton

Crvtc Educatton and Outreach

Statement-Takrng

Memoranda

lnformatron and Data Management

Research and lnvestrgattons

r

xxr

1

l

3

6

22

27

36

39

39

41

57

62

70

70

71

79

79

81

83

88

89

94



Heanngs

Focus Grou p Dtscusstons

Srte Vrsrts

Reconcrlratron

Report Wfltrng

CHAPTER FOUR

Challenges rn the Execution of Mandate

lntroductton

Credrbrlrty and Surtabrlrty of the Charrperson

Frnancral and Resource Challenges

Legal Challenges

Lack of PolrtrcalWrll

Concluston

Appendrces

irl,r,r,rr , ,r Personal Profilesof the Commtssroners

/\J)t)' n, rr\ lb ManagementTeam

it.,pr rr tr. 1 Lrst of Regular Staff

Llst of lnterns and Data Entry Coders

Lrst of Consultants and Resource Persons

,,r i., 'i11,,. I Audlted Statement ofFrnancral Posrtron for the Year

2010-201'l and 201 1 -201 2

Audrted Statemenr of Comprehensrve lncome for the

Years 2010-201 1 and 201 I -2012

Cash Flow Statement for the Years 2010-20'l 1 and

201I -2012

1,, ,. Statement Form

,,t)i)Lrr(i ,, -, Chrldren Statement Form

App, f(l , () Gazette Notlce Hearrng Procedure Rules

r\l,i-,nr(lr. ' Ambassador Krpllgat's Statement on Resumptron of Office

.t i,, ' ,r ' . Gurde for Focused Group Drscusstons on the Nature and

Extent of Vrolatlons of Socto-Economlc Rrghts and on

Perceptron of Economrc Margtnaltsatton

i i ' 1 , ' AdYlsory Oplnlon by the Commlsslon on Admlnlstratrve

96

1 ',t6

r18

1',t9

12r

123

123

124

144

148

151

154

166

167

151

't60

164

165

168

169

194

r98

203

207

J u strce

.l i "' r ' "-' Arde Memorre

211

219

ll



I

Foreword

It has been a long lourney From the day of our sweanng rn on 3 August 2009, to the
handrng of thrs Report to the Prestdent, we have expeflenced every emotron, from Joy, to
frustratron, to exhrlaratton, to humtltty

Thrs Commrssron collected the largest number of statements of any truth commrsston
rn hrstory Wrth the trreless help of the over 300 statement takers we hrred, and the more
than a hu ndred that were seconded to us by crvrl socrety orga n rza trons, we collected over
40,000 statements lt rs drffrcult to drscern the srgnrfrcance of th rs srngular achrevement
Whrle the statement takrng form was pronounced by rnternatronal experts rn the freld
as one of the best they had ever seen, we acknowledge that there rs a wrde vaflety of
detarl and accuracy rn the staternents we collected We a lso acknowledge that, as far as
we are aware, we deployed by far the largest number of statement takers of any other
truth commtssron, thus perhaps cont butlng to the large numbers of statements we
collected

What we can say wtth conftdence, however, ts that the record number of statements
collected affrrms our rndrvrdual perceptrons as we travelled the lengrh and breadth of
the country there rs a hunger, a desrre. even a demand for the rnrustrces of the past to
be addressed so that those rndrvrduals who have borne the brunt of those tnlusttces,
and the natron as a whole, may move on The 2OOj Task Force on the Establrshmenr
of a Truth, Justrce and Reconcrltdtton Commrssron reported that over 90 percent of
Kenyans wanted a truth JUsttce and reconctltatton commtsston We dre not tn a posttton
to confrrm that percentage, but we can wrth full confrdence, on the basrs on our
collectrve expeflence, report that the vast ma,oflty of Kenyans not only wanted such
d commrssron, but were wrlltng to spend a srgnrfrcant amount of therr own trme, and
sometrmes money and other resources, to parttctpate rn a truth-tellrng process

Thrs rs a Report lt ts wntten wrth words, and prrnted on paper or converted tnto
electronrc brts and bytes Yet rt rs the product of, rn some cases lrterally, the blood,
sweat and tears of the stones that were told to us as we travelled the country The
wntten word, no matter how poettc, cannot convey accurately the passton wtth whrch
people demanded to tell thetr stones and the rntegnty and drgnrty wrth whrch they
related therr expenences ll cannot convey the srlence, the tears, and the emottons that
engulfed the venue at whrch a man descnbed how he lost hts enttre famrly dunng the
2007 /2008 Post Elecrron Vrolence (PEV) lt cannot convey the traumatrc experrence of a
woman who was raped durrng the pEV and her fear that the same could happen to her

It
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duflng the 2013 electtons Nor can tt convey the horrld experlence of a woman who had

to carry the head of her slarn husband all the way from Nakuru to Krsumu lt can nerther

convey the tears that were shed before thrs Commtsston nor the tears that were shed

by the Commrssron's staff and Commtsstoners The storres ln these pages are horrrd but

they drd happen, here on our land ln a nutshell, there has been, there ts, suffertng rn

rhe land

5o whrle thrs Report rs the final product of thrs Commtssron, and wlth the passage

of trme wrll be vrewed as the prlmary legacy of our work, we know that the work of

the Commrss on ts also wrttten ln the hearts and souls of each and every person who

rnteracted wrth the commlssron the statement takers and statement 9lvers, vlctlms,

adversely menttoned persons, and those who restde stmultaneously rn both categorles,

wrtnesses who testrfted rn publrc, and those who testtfred ln cdmera; those emPloyed

by the Commrssron, and those who took on the task of monrtorrng and reportrng on

the work of the Commrssron, and frnally, the mrllrons of others who may have vtewed

a news story, or read an oplnlon plece, or seen the Commtsston's truck wlth our lo9o,

TustrudreTenat blazoned on tt5 stde. Each of these rndrvrduals, and the tnteractrons they

had wrth the Commtsston, whether posltrve or negatrve, are a part of thls Report, and

thus a part of the legacy of our work

Thrs has been a Commrssron that, lrke many that went before rt, both rn Kenya and abroad,

has faced rts challenges some of those challenges at ttmes threatened the very exlstence

of the organrzatton, and took rts toll on many of us, both physrcally and emotronally We

lostouroflgrnalVrceCharr,BettyKaarr Murungt,becauseofsomeofthosechallenges She

was never replaced, and we end th ts process wtth only erght, rather (han the orlglnal nlne,

Com m rssroners

We faced the many challenges, both anttctpated and unanttctpated, wrth courage,

convrctron, and commltment How well we succeeded ln the end ls not for us to say

lnstead rt rs for the people of Kenya, both today and ln the future, to determtne how much

what we have provtded tn these pages - and perhaps more rmportantly, how much our

work throughout the four corners of the country over the last four years - contrrbutes to

(ruth, rustrce, naltonal unlty and reconclllatlon.

We know that some have been frustrated by the fact that we spent four years on a

task for whtch we were ortgtnally grven a maxlmum of two and a half years At Ilmes lt

frustrated us ln the best of ctrcumstances, comptltng a complete and accurate hrstory

of hrstoncal rnrustr(es and gross vlolatrons of human rrghts (rncludrng vlolatrons of not

just the tradrtronal bodrly rntegrrty rrghts, but all of the a[oremenlroned plus soclo-

economr( rrghts, corruptton, land, and economlc marglnallzatlon) over a forty-frve

year perrod would be a daunttng task to complete tn four years, much less two and

lv
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a half years ln fact rt was clear to us from the early days of the Commrssron that ours
was not to provrde the defrntttve hrstory of the broad range of vrolattons commrtted
and suffered durlng that forty-frve year perrod Rather, we took our task to be maktng
a srgnrfrcant contnbutton to our collectrve understandtng of that past, partrcularly
through the expe ences and vorces of those who experrenced rt frrst-hand lt rs our
hope that thrs Report, and the other work of the Commrssron, has at least done that

After four years, we are truly humbled by the enormrty of the task facrng thrs great
country of ours Whrle we have made a small, yet we hope srgnrfrcant, contflbutton to
addressrng the legacy of g ross vrolatrons of h u man ,ghts and hrstorrcal rnlustrces, there
rs much strll to be done yet, we take farth rn the reforms that have already occurred,
rncludrng the adoptron of the 2OlO Constrtutron, and those currently tn process Even
more rmportantly, we are humbled by and also draw strength from the mrllrons of
Kenyans who, tn the face of somettmes rnsurmountable odds, struggle to provrde for
themselves, therr famrlres, therr communttles, and the natron at large lt rs that sptnt of
perseverance In the face of adversrty, the wtlltngness and abrlrty to rrse up above such
challenges wrth drgnrty and rntegflty, whrch we saw rn Kenyans throughout rhrs great
la nd that grves us hope for the future of thrs beautrful country

God bless Kenyo.
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Executive Summary

lntroduction

The Repon oftheTruth, Justr(e and Reconcrlratron Commr5-

sron (the Commrssron) has been produced at a crrtrcal mo_

ment rn Kenya's hrstory Ju5t lwo monlhs earller ln March

2013, Kenyanr (on(luded a largely peaceful General Elec-

uon, addlng rmpetus to lhe need for solutlons that wlll en-

trench a la5trng sprnt of peace, nattonal untty, drgnrry, heal'

rng, lu5rrce and reconclIatron

Establshed rn (he wake of the tragrc and devastatlng events

of Ihe 2oo7l2008 Post-Ele(tron Vtolence (PEV), the Commrs-

ron has produced this Report as the (ulm nalron of a Pro'
cess that laSted four yearS and took the Commisslon to all

regrons of the countty

The vrolence, bloodshed and destructron of the PEV

5ho(ked Kenyan5 tnro the reaIsatlon lha( thelr natlon, lonq

consrdered an rsland of peace and tranqullllty' remalned

deeply drvrded srnce rndependence lrom BtrllSh colonral

rule rn December 1963 lt prompted 3 fresh opportunrty for

the (ounlry to examlne the negatlve practr(e5 of the past

6ve decade5 that contnbu(ed to a ltale that strll holdr sway

rn Kenya nolmalzalron and rnstltu(lonalrzatron of gtoss

vrolalron of human rrghtS, abuse of power and ml5use of
publrc ofhce

Although the PEv wa5 the trrgger that led to the estab'

lBhment of the Comm ssron, proposals for such a Kenyan

truth commr5Sron had been on lhe agenda slnce the 19905

a5 part of lhe campargn for a new (onslltullon The pursull

for a nalronal transrtronal yr..tsttce mechanlsm entered ot
icral c[cles followrng lhe electron rnlo power of rhe Na'

tronal Rarnbow Coalrtron (NARC) ln Aprrl 2003' the NARC

government eslablrshed Ihe Task For(e on the Establlth-

ment of a Truth. lustrce and ReconcLlla(lon Comml55lon

lo a5certarn publt( tnterest ln the establr5hment of a troth

commr5slon After a perrod of (ollec!lng and collatrng the

vrews of Kenyans from a(rols lhe country, the Task Force

concluded that tndeed a Iruth comml55ron was nece55ary

It re(ommended the establl5hmenl of 5uch a commls5lon

no later lhan lune 2OO4 However, thrs was never to be

lnstead, (he repor! and the recommendatrons of the Task

Force were 5helved by the NARC aovernment

The rdea to eltablsh a truth commrsslon revlved In the

afrermath of the 2OO7l2008 PEV and ln the conlexl of th.
Kenya Natronal Dralogue and Recon(lhatlon (KNDR) pro-

cess The KNDR process resulted ln the adoptlon ol lnter

alra, the Agreement on the Pnncrples of Partnershrp of lhe

coalrtron Government (coalrtron Agreement) on the basrs

of whrch, the Natronal A5sembly enacted the Nalronal Ac-

cord and Reconcrlranon Act on l8 March 2008 The Natronal

Ac(ord paved the way for the e5(abfishmenl of a (oalrtron

government wrth a Presrdenf, Prrme Mlnl5ter and two DeP_

uty Pllme Mrnr5ters

As part of the KNDR process, an aqreement for the e5-

tablrshment of a truth, lu5tr(e and reconcrlratlon com_

mrssron (TJRC Agreement) was also adopted Pursuant

to the TJRC Agreement, the Natronal Atsembly enacted

the Truth. Justrce and Re.oncrhalron Act (TlR Aco on 2l
October 2o08 The Ac( re(etved Presrdentral A55ent on 28

November 2008 and (ame rnlo operalron on l7 March

2009

ln termS of the TJR Act, the CommLssron was lnauqurated on

3 August 2oo9 The broad mandate of the Commrs!ron wa5

to lnqurre rnto gross vrolatron of human nghls and h15toncal

rnjustrces that occurred tn Kenya from 12 Decembel 1963

when Kenya became rndependent to 28 February 2008

when Ihe Coalrtron Agreement was srgned

The work of lhe CommrSsron wa5 5tluctured lnto four mr.r'

tual and overlapp ng phase5 statement_Iakrng' reteal(h

and rnveslrgatrons, hearlnqs and Ieport wrrtrng Slaf{ at all

levels were trnrned and prepared for (helI varloLr5 roles to

enrure thal they were 5en5rtrve and ob5erved confidentl_

alrty of all those who gave tesltmony to the Commtrston

The Commrsiron al5o carrred out crvr( educatlon and ouI-
rea(h aclrvltres In pannershrp wtth crvrc organlSatlons and

communrty based bodre5 to permrt full and actrve publrc

parncrpatron rn rts work and processes Gender equa|Iy
was a prtortty rn 5tatf compo5rllon at all levels and was par-

lrcLrlarly rmportant as a means of ensurrng that men and

women felt comfortable testrfyrng before the Comm15'

5ron To decentrallSe rts pretence and reach oul to as many

Kenyans a5 possrble, the Commlssron eslablrshed regronal

offi(es rn Eldoret, Garr55a, Ktsumu and Mombasa
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Prlmary findlngs ]
The Commission frnds that between I895 and 1961, the
British Colonial administration in Kenya was responsible
for unspeakable and horrific grors vrolatlone of human
right5. ln order to e(ablirh its aulhority in Kenya. the
coloni.l government employed violence on lhe lo.al
populatron on an unprecedented r(ale. Such violence
included massaares, torture and ill.treatrnent and various
forms of sexualviolence. The Commrsrion also finds lhat
the British Colonial administration adopted a divide
and rule approach to the local populatron th.t (reated
a negalive dynamic of ethnic(y, the conrequen(e! of
which are still being felt today. At lhe same time the
Colonial administration stole large amounts of highty
productive land from the lo(al population. and removed
(ommunities froln therr an(estral land5,

The Commrsiion 6nd5 th.t between 1963 and 1928,
Pre5ident Jo.no Kenya(a pretjded over a ltovernmenl
thai was responsible for nurherous gro5s violations of
human rights. These violationr inctudedi

o in the con(ext of Shifta WaL killings, ro(ure.
colle(tve punishment and denial ol ba5ic needt

(food, warer and health care);

o politi(al asrarsinatio65 of pio Gama pinro, Tom
Mboya and J.M. Ka ukij

o arbitrary detention of political opponents and
activists: and

. illegal and iffegular acqui5ilion of land by the
highesl government of6cials and their polrti(al
allies

The Commirsion 6nds that between 1978 and 2002.
President Daniel Arap Moi presided over a government
that wat responsible for numerous qrott violalions of
hum.n rights. Thete violations in(ludej

o unlaMul detentions, and systemati( and
widerpread to(ure and ilt-treaiment of potitical
and hLrm6n rightt activisGj

. Arsassanations, in(luding of Dr. Robert Ouko;

. lllegal and iregular alloc.tions of land; and
: economi( c.tr.e5 and grand (orruption.

The Commis5ion 6nds that between 2OO2 and 20Og
President Mwai Kibaki prerided over a government rhat
waa responsible for numerous qrot5 violations of human
rights. The5e violations in(ludel
o unlawful delentione, torture and ilt-treatmenti
o assa3tination! .nd extra Judi(ial ki ingsj and

c e(onomia Crimes and grand corrLrption

The Commission 6nd! !hal state 5e(lrrity agen(ies,

pa(icularly the Kenya police and the Kenya Army, have
been the main perpetratorg of bodrly integrity violations
of human rights in (€ny. in(luding malsacret, enfor(ed
disappearances. torture and ill.trcatment, and sexual
violence

The Commilsion frnde lhat Northern Kenya (compri5rng
forrnerly of North Ianern Provin(e. Upper Eastern and
North RifO har been the epicenter of gross vaolations of
human rights by state 5ecurity agen(ies. Almost without
ex(eption. se(urily operations in Northern Kenya has
been accompanied by massacres of largely innocent
citizens, syglematic and widerpread torture, rape and
sexualviolen(e ofgils and women.looting and bLrrning
o, properly and the krlling and con6rcation of cattle.

Ihe Commissron 6nds that state 5e<urily agen(ies
have as a matler of courle ih dealing with b.nditry
and maintaining peace and orde, employed colleative
punishment against (ommunitiet regardless of the
guilt or innocence of individual members of tuch
communitier

The Commission 6ndt lhal during the mandate period
the state adopred econofiic and other poli(ies that
resuhed rn the e(onomic marglnalization of 6ve key
region3 rn the (ountry: Nolth €artern and Upper Easternl
Coast; Nyanza; Western; and North Rifi,

The Commissron frnds that histori(al grievances over
land (on5lrtute the iingle mosr impo(ant driver of
(onfli(ts and ethni( tension tn Kenya, Close to 50 peraent
of statemen(t and memorandum re(eived by the
Commiriion relaled to or touched on claimg over land.

The Commrsrion 6nds thar women and grrls hav€ been
the 5ubject of 9t.te san.tioned syrtemati( discrimination
in all rpheres oF their life Allhough disc(rnjnation
against women and girls i5 rooted in patriar(hal cuhural
practi(es, the state has traditionally failed tocurb harmful
lraditional praati(e! that affE(t women's enioymont of
human rights.

The Commission finds thal despite the special status
a.(orded lo children in Kenyan so(rety, they have been
subJe(ted to untold and unrpeakable atro(itier including
krllingt, physical a!s.ult and rexual violence.

The Commission finds that minority groups and
indigenou5 people suffered stale san(tioned tystematic
dit(riminatron during the mandate period (t 961,
2008). ln partrc!lar, minority groups have suffered
drscriminalion in relation to polili(al pa(i(ip.tion and
accesr to national identity aard5. Other violations lhal
minority groupr and indigenous people have luffered
include: collective pLrnrshmenl; and violation of land
nghrs and rhe ,ighr lo development.

vll
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Structure ofThe Report

The Report rs ttructured rnto four volumes Thl5 volume of
the Report (volume l) provrdes an accounl of how the Com-

mrssron was formed, how rt lnterpreted lts mandate and

conducted rIs wolk, and the challengeg t faced rn carrytnq

ou( rts mandate

The se.ond volume (Volume Il) ts further drvlded Inlo (hree

sub-volumes volume llA focuses on the malor vrolahons

of bodrly rntegnty rlghls that were commrtted durrng the

Commrssron's mandate pertod These are unlawful krllng5

and enforced drgappearances (that rs, ma5sacres, extraiu

drcral krllrngs, and pol( cal assa5srnatrons), onlawful deten-

trons, torture and rl!trealment, and sexual vrolence Whrle

much of (hrs volume rs focused on vlolallons dlrectly com_

mrt(ed by the state, lt also rncludes de5crrptrons of krll'n9s,

severe rnlury and vrolence, sexual vlolen(e, detentlon, and

other srmrlar vrolatron5 (ommrtted by non-state actors

The volume slans \rr(h a general overvrew of the polltL(al

hrstory of Kenya Thrs chapter provrdes the overall polrrrcal

con(exl for understandrng nol only the other specrfic vrola-

tons n thrs <hapter, but al5o the vlolatlons and other ma-

tenals rn lhe rest of the Report Thls general polrtrcalover_

vrew rs then supplemented by a descnptron of the hrstory

of the stare secunty agencres whrle other agencles of the

stare were tesponstble for hlstorlcal ln1ustlce5 and gross

vrolalrons of human nght5 durrng rhe mandale per,od, the

5ecur ty agencres were both prrmarrly re5ponrlble for many

of the acts of commrs5ron drs(r.r5sed rn Ihl5 volume, a5 well

a9 the aaI5 of ornrsston (the farlure to provlde se(urrty) thar

allowed many of the vrolalrons commrtled by non-5tate ac_

torS to oacul

Volume llB focuses on some of the unlque part5 of Ihe Com_

mrssron'5 mandate concernrng hl5torrcal lnJUstlce5 ln Kenya

The volunre has three chaptelt land and (onflrct, e(orrornrc

margrnalzat on and vrolatton ol socro_economrc (rgh!5, and

economrc crlmes and qrand corrupllon

Volume llC fo(user on the stones and narralrves of groups of

people that are provrded specral ptotectron under domesttc

and rnlernalronal law because of a hlttory of dlScrlmlnallon

and oppressron These are women, chrldren and mlnorlty

and rodrgenou5 people Hl5torrcally members of these groups

were not recognrzed as havrng the game nghtt at olhers The

drafters of the TJR A(l clearly had su(h hrstory rn mrnd, and

empowered Ihe Commr55ron to pul In place speclal arrange_

men(s and adopt specrfic mechanrsms for addre55lng lhe

experrence of h 5rortcally vulnerable populatlons The Com'

mr5sron thu5 e5labltshed a Specral Support Unr! that [o(used

on, among other thrngs, ensurtng that the Comml55ron! ac'

trvrtre5 adequately addrassed and were a(cessrble to hl5ton'

cally vulnerable groups The Commlssron also held themarrc

heanngs lhat focused not only on the pllght and rrghts of
the aforementroned three groups but allo the expertences

of person5 wrth drsabrlrtres (PWDs) lndeed, the Commrssron

drd put rnto place specrfic ptocedures rn tts statement taklng

exercrse and publlc hearlng5 to a(commodate person5 wlrh

drsabrlrtre5 The expenences of PWD5 are .efle(ted across the

vafl ous Chaprers of thrs Volume

The thrrd volume (Volume lll) of the Report focuses on lt-

5ues relatrng to natronal unrty and reconclllatlon ln Kenya

The Commrssron was mandated to rnqulre lnto the (auses

of ethnlc tensron and make recommendallons on the pro'

molron of heahng, recon(lllatlon and (oexlilen(e among

e(hnrc communltre5

The final volume of the Report (Volume lv) ptovrdes a cala'

logue of the findrngs and recommendatlon5 of lhe Com'

mrssron, ln thrs volume ts al5o ln(luded the Commlsslon's

recommendatron rela!tng to lhe tmplementatlon mecha_

nrsm and reParatlon framework

Thematic Overviews

Political History: A general ov.rvi!w
ln order lo contexlualrze gross vrola(lons of human rlghts

and hrstoncal rnJustrcet that oc(urred durlnq the mandate

penod, the Commrsslon drvrded the polrtl(al hrstory of Ken-

ya rn(o four drstrnct epocht These epochs corre5pond wrth

the four polrtLcal admtntsrralton5 that governed th€ country

pnor to and durrng the Commtssron'5 mandare penod

Bnlrsh colonlal era (1895 to I963),

Presrdentlomo KenyaIIa's era (l963 Io 1978),

Presrdent Danrel arap Mor's era (1978 (o 2002), and

Presrdent Mwai Krbakr's era {2002 lo 2008)

A revrew of the colonlal pertod by the Commlssron revealed

a lrtany of offence5 and a(octttas commllted by the Brrtlsh

admrnrstratron agarnst lhe people nort known as Kenyans

These vrolattons rncluded mas5a(res, lorlure, arblrrary deten'

tron, and sexual vlolence, mo5t of vehlch were comm ned,

rnrtrally. when the Brlflth government forced lts authority on

lhe lo(al populalron, and later, when lt vlolently soughl to

quash the Mau Mau rebel|on Berlveen 1952 onwards, the

Bfitr5h admrnr5tratron establtshed detentlon camps ln !'/hrch

suspected members of Mau Mau and/or lhelr sympalhlsers

were lorlured and rll_treated OIhers were detalned ln re_

5t ((ed vrllages where lhey were u5ed as forced labour under
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Factors that encouraged perpetuation of gross violatlons of human rights

The failureofthefirttgovernmeni in independent Kenya (led bypresrdent lomo Kenyafia)to drrmantle the repressive ltate
slructureg establiehed by the aolonial government

The use of.nd tubtequenl enhancement of repressrve taw5, ooli(ier and pr.(li(er initralty emptoyed by ihe cotonial
9overnmenl by pon'independence pollical admrnlsrrations (Prerident lomo Kenyaflar ancj President Daniel Arap Mois
adminrrtration,

The creatioh of a de lure one pary rtate by Pregident Moi! administratron, resuhing in levere repression of politi(at drrseni
and intimidation and control of the media. Repression ot political epeech and the media allowed rnany violations to o(cur
with lttle publi( s(rutio, much tees ac(ountabitiry.

Consolidation ofimmente powers rn the person ofthe President, aoupled w(h rhedeliberale erosion of the independence
of bolh !he Judiciary and lhe Leqistature

The liilure of the state lo inveslqate and punirh qross vrolatront of hLrman riohts ihc Commisston 6nclr lhal rn ,nost ra(.(
lhe tlate hal Covered-up or down-played vrolatrOns cornmrlle.l especially 

-hy 
,tate se(U ty agencies. OUnng the entire

mandate period (1963 2008), rhe 5tale demonstrated no genurne colnmrtmenl to investigate and punirh alro(itie5 and
violalion (ommitted by itJ agent! again!t inno(enr (itizens.

harrh and inhuman or degrading conditions. The colonial
government was also responsible for massive displacement
of thousands oI people from their lands. More than 6ve mil-
lion acres of land were taken away from the original inhabit-
ants. This displacement (reated the confli(t5 over land that
remain the cause and driver ofconflict and ethnic tension in
Kenya today.

On 12 December 1963, Kenya gained independence from
British rule. lndependence came with high expectations and
hop€s. lt signalled an end to practices that had been insti-
tutionalised under Eritish rule; the end of racial segregation,
detention camps, to(ure, massacres, unlawful killings and
similar practices that had been institutionalised under colo-
nialism. To the citizens oI a new fiee nation, independence
meant the return to lands from which they had been forcibly
evicted and of which they had been dispossessed in order to
pave the way for British settlers. lt was rupposed ro be the
beginning of political and economic emancipation; the ,tart
of respect for the rule of law, human rights and dignity and
the laying down ofthe foundations and tenets ofdemocracy.
l$any envisioned a newly invigorated, united nataon.

for fear of their lives and to avoid the heavy hand ofthe Keny-
ana administration. lt was also during President Kenyatta'5
administration that Kenya waged a war in Northern Kenya to
quash a desire harboured by residents of this region to se-
(ede to Somalia. This war has come to be popularly known
as the'Shift. Warl State security agencies commined various
forms ofatro(ities during the Shitta War and the Commis5ion
has dedicated a chapter in this Report that do(uments those
atroaiti€s.

Under Pre5ident Moi the status quo remained for a couple
of years before becoming notably worse after the coup at-
iempt of I August I 982. ln the aftermath of the cou p, mem-
bers of the Kenya Air Force were rounded up and trans-
ported to prison facilities and other locations where they
were tortured and subjected to inhuman and degrading
treatment. Thereaftet President Moi stepped up measures
aimed at controlling the state and fu(her consolidating his
power. He 6lled government positjons with loyalists, mainly
from his own Kalenjin community. His government, which
had in June l982,amended theconstitution to make Kenya
a de jure one party ttate. removed securj(y of tenure for
constitutional office holders such as judges. The patternt
of violence lhat started under Kenyatta continued under
President Moi's administration. Notably, members of state
security agencies rorJtinely committed atrocitie5 against a
people they had rworn to protect. Se(urity operationt, par-
ticularly in Northern Kenya often resulted in the massacres
of innocent <itizens. Almost wlthout ex(eption, security
operations entailed the following atrocities: torture and ill-
lreatment. rape and sexual violence, looting of property
and burning of hou5es.These systematic attacks against c!
vilians have allofthe attributes of a crime againrt humanity.

These expectations never materialized. president Kenyana
made no substantial changes to the rtructure of the 5tate.
Nor did he commit to or put in place mechanism5 to redress
the land problems that had been created by the colonial ad,
ministration. lnstead, President Kenyatta embarked on con-
solidating his power Under hi5 adminittration, any political
dissent wa! met with qui(k rebuke and reprisals in effect
forcing the populace into a silence offear Reprisals included
harassment,various forms of intimidation, altacks on the per-
son, detention and even assassination. Many fled into exile

tx
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When movemen!s arose to advocate for openlnq up of the

democtatrc tpa(e and respect for human rlghts, Presldent

Mor's government unleashed a rergn of terror Betlleen

1986 and I997, hundreds of rndtvrduals were detarned and

tortured because they were 5uspected to be members of

rllegal organrzatrons The Lnfamou5 Nyayo Hou5e tortilte
chamberi were deslgned and burlt durln9 thr5 perlod spe'

cr6catly for rhe purpose of terronzlng lhose who were crrlr-

calol or percerved to be crltrcalof, the estabhshed regrme

ln 1991, rn respon5e to local and lnternalronal pressure

prompted by the end of the cotd war, Presrdent Mol ylelded

to demand5 lor a multt'party State However, wlth the advent

of multrparty polrtrcs, eleclrons began to be rdentr6ed w th

!lolence Elhnrcrty became an even more potent tool for po_

lrtrcalorganrsrng and access to stale reSource5 Lrke hls pre-

deces5ot Presrdenl Mor lacked the commllment to addreSS

gllevances related to land lnstead, lrregular and rllegalallo-
(atron of land became rampant du(ng hls era rn pov/er

ln De(ember 2002, KANU was dL5lodqed from power by

NARC under the leaderthrp of Pre5rdent Mwar Klbakl A5

a polrrrcal party, NARC came to power on a platform that

promrsed to (urb and ultlmately ellmlnate lhe polrtrcal

transgressrons and human nghts vlolatlons (hal had be_

come so common duflng the 39 ye.rs of KANUI rule NARC

also pledged to addresr and rectlfy hr5toncal lnJustrces True

(o rts (ommltment anc, tn re5ponse lo concerted calls by po'

lrtrcal a(t vr5t5 and ctvtl socrely organl5atlons (CSO5) ln the

6rst few months of artatnrng poweI, the NARC government

tnrtrated numerous legtslattve and rnstrtullonal teformS and

a range of actrvrtre5 almed al Iedresslng past lnJu5tlces

Howevea, rt was not long before autocratl( tendencle5 and

KANU-[ke pra(trce5 began to emerqe rn the Krbakr admrnlt-

trat on An rnformal chque of powerful lndrvlduals who were

keen on promo(rng narrow and reglonal ln(erests formed

around the Presrdent Ltke Presldent Mor before hlm, Pre5l-

dent Krbakl purgcd (he publc servrce of hls predece5sor's

nomrnees and Flled rt wtth people from h s Krkuyu commu-

nrty and Ihe larger 6EMA communrly The admrnlstratron

pard fip tervlce to the struggle agarn5t cortuptron ln 2005, all

pretenSrons by lhe Klbakl admrnl5tratron that { was pursutng

reforms and a tranS(ronal agenda faded after the reje<tlon

of the Proposed New Constrtutron of Kenya rn 2005 by the

malonty of Kenyans

The pefiod leadrng up rhe 2007 Gencral Eleclron was (har

a(ten5ed by rntense vlolen! a(Ilvltres by mllltla 9rolrp5, e5'

pecrally rhe Mungrkr 5e.( and Sabaol Land Defen(e torce

(SLDF)The governmenl responded to the vrolence lvrlh

ex(e5srve force ln effect, the General Electrons of 27 De-

cember 2OO7 were conducled n a volatlle envlronment ln

whrch vrolence had been normaltsed and ethnlc relatron5

had become porsoned Fertrle ground had be.n preparcd

for the erup!ron of vrolence Therefore, when the results of
the Presrdentral Elecrron r.^rere dl!puted, and both PNU and

ODM clarmed vrcrory, vrolence erupted

The 5cale of the post-electron vrolence (PEV) wat unprec-

edented lt lasted for a perrod of (!vo months and subsan-

trally affe(ted all but two provtnces rn the (ounlry h rs eslF

mated that 1,133 people were k lled, thousands assaulted

and raped, hundreds of thousands mote drsplaced from therr

home5, and property worth brlhons of shrllngs destroyed lt
was one of rhe darkest eptsodes ln Kenya's post_rndepend_

ence hrstorY

Security Agencies: The police and the military

The po|ce and the mrlrtary for(es are at the centre of Kenya's

hrstoryofqross vtolatron5 of human rrqhIS Whlle otheragen-

cres of the ttate were responsrble for hrstoncal rniustrces and

gross vrolatrons of human ttghts dunng the mandale pcnod,

secuflly aqencres were both prrmarlly responSlble for many

ofthe acts of commr55ron do(umented ln lhls Repo , as well

a! the acts of omtssron (the fallure to provlde securrty) thal

allowed many of the vtolattons aommltted by non-state ac'

tors lo occut

A(ross the country, the Commlsslon heard horrendous ac'

count5 0f a(rocrler commrned agaln5t lnnocent crtlzens by

rhe polrce and the mrlrtary The hrstory of securrty opelatrons
(ondu(ted by these two rn5tttlrttons, errher Jolntly or sever_

ally, rs domrnated by tales of brutal use offorce, unlalvful krll-

tngs (sometrmes on a large s(ale), rape and sexual vlolence,

and burnrng and lootlng o[ property ln 5ecurlty operatlons,

the polce and the mrlrtary often employed collectrve punrsh-

ment the rndr5crlmrnate roundlng up of lndlvrduals ln a spe'

c 6( area, then brutally puntthrng rhem, all wrth the expe(-

tatron that thrs would yteld the de5rred resul15 of lncreased

secunty Thu5, slnce tndependen(e, (he pollce and the mrlF

tary rn Kenya have been vrewed and lnvarLably des(rlbed as

rogue rnstrtutrons, they are Stlll feared and 5een a5 perennral

vrolarors of human nght5 rather than proteclo15 of the samr

ln thrs regard, rhe Commrssron sought Io trace lhe orlgln5 of

practrces employed by secu(ty agencles dunng secLrrrty op-

erauonr What emerged ts that the pract,ces adopted by the

polce and mrltary forces rn rndependenl Kenya are starkly

5rmrlar (o lhose employed by the same for(es durrng the

colonral peaod ln essence, lndependenl Kenya lnhellted a

polce force thal wds deeply and hrstorrcally troubled From

(he I8905 nghl (hrough to !he late I950s and early 1960s, (he

Kenya pol(e [orce clearly srructured rtself around lhe polc-

rng needs of a small and polltrcally powerful elrte and racral

mrnonty Kenya's polrce force was from thc outset burll to
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cater to these privlleged few. When, however, the Kenya po-
lice Force did encounter Afri(an populations itwaswith a force
and devartating violence. Throughout the temFDralperiod of
the Commissions mandate th is resort to brutality by the se(u-
rity agencies never changed.The police force remained a law
unto itsell The Kenya Police Force oftoday larqely resembles
the Kenya Police Force of the colonial period: narrow in out-
look, un(lear in mission and violent in tendency_

It istherefore not surprisinq that the use oFexcessiveand fa-
talforce by security agents, espe(ially by the police, against
citizens has been a recurring theme throughout Kenyas
post-independen(e. lndeed, incidents of extra-judicial kill-
ings go back to (olonial period. The practice continued into
the post-colonial period. Research and investigations con-
du(ted by the Commas5ion, corrpled with testimonier it re-
ceived during its hearings, show that during the mandate
period, there wa5 a common trend and pattern of extra-
jLrdicial killings and enforced disappearan(es of members
of illegal organizations such as Mungiki and Sabaot Land
Defence Force.

Moreover, whenever the poli€e force has had to disperse
crowd, or stop riots, it has used ex(essive and di5propor-
tionate for(e, an approach which has alway5 resulted in the
deaths of largely rnno(ent citirens. yel. su(cessive govern-
ments have alway5 and con5istently denied any involvement
by the police or other security forces an extra-judicral killings.
Statement5 made in Parliament by 5ucces5ive ministers re-
sponsible for Provincial Administration and lnternal Securily
reveal a pattern of blatant denials and mere ju5tifications of
what are otherwi5e horrible tragedies.

The history of the military paints a similarly grim pi(ture.
During the colonial period, and erpecially during the emer
gency period, the military was engaged in the 5creening and
interrogating of people in order to extra(t information from
them Con(erning Mau Mau. lt rs from these lwin procetses
of screening and rnterrogation that the most a5tonishing
evidence of wide5pread and institutionalized torture has
emerged. The military would continue to use similar brutal
tactics way into the post-independence era and as recently
as March 2008 during Operation Okoa Maisha in Mt. Elgon.

5hifta war

The Shifta War, waged between 1964 to I967, represents a
period in Kenya s history during which rystematic and wide-
spread violation of humnn rights (including mass killings) of
Kenyan citizens occLrr|ed. OFficially, the death toll stands at
2,000. Unofficial estimates place the death toll ar 7,OOO. The
Shifta War acts as a bridge from the violalions committed by
the colonial power prior to independence and the violation5

committed bythe newly independent government. The War
arose out of a long history of political unrest in Northern
Kenya where ethni( groupr resisted centralised colonial rule.
After independen(e ttate security agentr alon95ide military
personnel were deployed in what was Called the Northern
Frontrer D,stnct to quellthe cont'nuing re5istance.

Watne5s testimonier before the Commission brought to the
surface the long history of violation of human rights and
related activities in Northern Kenya. From the colonial days,
Northern Kenya had been administered differendy from the
rest of the country. Travel and movement restrictions were
imposed and admrnistralors were given extraordinary pow-
ers to arest and detain members of what the state referred
to as'hortile trib€sl

The Commission did not get much information about the
war itself because of the secrecy around military operations
and the government'5 reluctance to provide the information
in its posse55ion. HoweveL individuals and (ommuniliet af-
Fected by the war submitted memoranda and information
to the Commission which enabled it to set out the broad
characlerisli(s of the war. The Commission esrablished thar
the Shifta War was characterised by unimaginable brutality.
Mass killings featured prominently in the witness testimo-
nies and narratives. Pastoralist communities lo5t almost 90
percent of their livestock through heavy handed strategies
in which livesto(k were shot dead or confiscated. Many resi-
dents of the region tra(e the high levels of poverty experi,
enced by communities of Northern Kenya to the exce55e5 of
the Shifta War

Women narated horrible siories of rape and other forms of
sexual violence and the military and police were reported
as major perpetrators. Dunng the war,some (orrmunitiet
fled to Somalia to escape the violence and only returned
decades later, in 2000.

the signing of a Memorandum of Under5tanding in Arusha,
Tanzania on 28 October 1967 between the qovernments of
Kenya and Somalia marked the formal end of the war. Wit-
ne5ses complained that they had no idea what was decided
during the bilateral negotiations between the Somali and
Kenyan government5 as the content5 ofthe agreement were
never revealed to the people ofthe Northern Kenya, in(lud-
ing the (itizens residing in the north.

Massacres

The history of massacreS in Kenya predates aolonialism ln
Kenya. Thefe were inter and intra-ethni( killings, as illustrat-
ed by the Maasai wars of the I8005. Thit was the context in
which the colonialists entered the s(ene and opened fresh
horizons for mass vrolence.

xt
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The Commrssron Studred the htstory of maSsacres ln Kenya

to rdentrfy broad trends and panern5 of mass vlolence (ha(

have reculled throughout Kenya's hrstory The 6rst prop-

erly documenled massacre tn Kenya's colonlal past was the

Kedong Massa<re of 26 November 1895 Other mas5acres

rnclude those commttted tn the context of the Glrrama Re'

bellon of 1912-1914, and rhe Kollowa Massacre of 24 Aprll

l95O Other matsa(res were commltled dunng (he Mau

Ma! upnsrng between 1952 and 1959 ln thls regard, the

Lan and Hola Massacre5 Srand out ln all lhese maSsacres,

the colonral state wa5 present and was alway5 unapoloqet'

rc lndeed, the colontal stale always trred to ,rllnlmlSe' cover

up or flatly deny the occurrence of 5u(h mas5 klllngs

AI rndependence, the (oun(ry was blood-drenched !arth a

hrsrory of massacres and entered lts luture wrlh hlstorlcal

baggage that was to affect fLrture event5 The CommlS5lon's

research, rnve5trgatrons and heanng5 revealed thal mo5t

massacres rn Kenya have occurred tn Norrhern Kenya and

have alway5 occured ln the (ontex( of whal the stale refers

to recLlnty operaltont The commlsslon has document'

ed the followrng massacre5 commrtled by slate securlty

agenrs Eulla Karatasr Massacre, Wagalla Massacre, Malka

Man Ma5sacre; Lotrlrr Ma5sacre, and Murkutwa Ma55acre

To dare, no government officral has been prolecuted or

otherwrse pubhcly held to ac(ount for these a(rocltres The

Commr5sLon also focused on a few ma55a(res commltted by

non's(a!e actors Turbr Ma5sa(re and Loletelelt Massa(re

Political Assassinations

Kenya has lost 50me of rt5 besl and brlghlesl (o poltrcala5_

5assrnatron Pro Gama Prnto, Tom i,'lboya, losrah Mwangl

Kanukr (popularly known a5.lM Karrukr), Robert Ouko, Father

Antony KarSer, Brshop Alexander Muge, and many olhers A

number of the5e death5 have been the tubject of hrqh pro-

file rnvegtrgatons, rn some cases Ihey have been 5ubJect to

repeated rnves(lgatrons Yet desprte ali of the rnvestrgatron5

rn these and other slmtlar case5, the uncerlalnty con(ernlng

who was respons'ble for the krlhngs and why specrfc rndr-

vrduals were krlled ls often as unclear as rt wa5 on the day lhe

body wa5 found Grven the farlures of pa5l rnvestlgatlon5' (he

Commrssron was fully aware that Solvrng anyofthe myster e5

su(oundrng these death5 \eould be drf6(ult and challenqrng

Neverlheless, the Commrssron ga(heled lnformatron, un_

denook research and Inve5lrgallons, and soll(lted Iestl_

mony to understand the conlexl rn wh ch such klll ngs took

place, the crrcumstances and rhus probable causes of such

krlIng5, the rmpac( of such krllrngs, parucularly on the fam'

rly and ffiend5 of rhe vrctrm, and the farlure of lnvest gatrons

lo solve the mystery of why a person was krlled and \dho

wa5 responsrble The Commrssron's work tn relatron to po'

hltcal arsas5rnatront confirm5 that the 5tate \^/as compltcrt

rn the as5assrnatron of Pto Gama Ptnto, Tom Mboya, and

Josrah Mwangr Kanukr

Detention, torture and ill-traatment

ln many ways, and desptle Ihe many challenge5 lhat lt con-

trnues to face, Kenya rs a coun(y whose democratlc and

polrrl(al Space rs relatrvely wrde and dynamlc At leas( from

2003, the state has more often than not re5pecled crtrzenS'

freedom of expressron, assembly and the rrght to assocra.

tron However, rt !^/a5 nol always thr5 way The freedom that

Kenyans enloy today rs the result of many years of aclrusm

and struggle agarnst drctatorshtp and State repre55lon ot

vrolence lI rs a lreedom lhat came at a hrgh prlce for many

men and women who dared (rrrr(rze or oppose Jomo Keny'

afia5 and Danrel Arap Mot's poltllcal admlnr5trallons Many

ofthem wetedetatned wrthou! trtal, to(ured, and 5ubJected

to rnhr.rman and degradrng trealment Therr famllres were

equally subrect.d to untold sorrows by state operatlves

Many others succumbed to torture or were krlled aftcr un-

derqorng lorture

Resear(h and rnvestrgatrons conducted by the Commlt-

ston coupled wrth the testtmonte5 lt recelved, shows that

wrdespread and systematrc use of torture oc(urred rn Ihe

followrng context5

dunng the 5hr[ta War,

rn the aftermath of the I982 attempted (oup,

berween 1982 and 199I pu rposely lo quell drs5enlrng po-

lrtrcal vor(es and a5 part of the (rackdown on Mwakenya,

between 1993 to I997 as part of the crackdown on the

February Erghteenth FevolutronaryAtmy(FERA),

rn 1997 followrng a rard on a pollce 5latron ln Llkonl, and

mosr recently rn 2008 dunng Operatron Okoa Ma15ha, a

se(uflty operatron to flush out members of the Sabaot

Land Defence Force (5LDF) rn the Mount Elgon reglon

On the basrs of lts resear(h, tnvesttgatlons and heanngs,

the Commrssron ha5 made, amongst olhe15, the followlng

findrngs

5ystematrc use o[ torture was employed by the Specral

Bran(h durng rnlerrogatrons of detarned person5 ln

Nyayo Hou5e, NyaIt Hou5e, polce statron5, prrsons, and

other locatrons

Nyayo House batement (etls and the 24th, 25th and 26lh

flooo were r.rred for rnlerrogatron5 and lorture after lhe
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attempted coup of 1982, during the Mwakenya crack-
down, and the FERA/M crackdown, and that the state
purposely designed and built these places for torture
purpoSes.

the State established a task force for the specifc pur-
pose of interrogation and torture of suspects The Com-
mi5sion ha5 re(ommendedthe prosecution ofthe mem-
bers ofthe this task for(e.

the Judiciary frequently cooperated with the prosecu-
tion and se<urityfor<es in the commitmentof violation5
by refusing bail and by admitting evidence obtained
through torture. The judiciary was also complicit in
there violations to the extent that they conducted trialt
beyond working hours.

To prevent the recurrence of torture, the Commissron haS
re(ommended the enactment of legislation prohibhing all
formg of torture and other forms of cruel, inhuman or de-
grading treatment or punishment committed both by state
and non-state actors. The Cornmission has also made the
following recommendations:

that the President offer a publi( apology to all victims
of torture and unlawful detention and acknowledge
the role of the state in the design and use of the Nyayo
House torture cells for tonure purposes

that Nyayo House be (onverted into a memorial after
(onsultation with victims of torture

the ertablishmenr of the Office of the Independent ln-
spector of Prison5 and All places of Detentjon.This of6ce
shall be charged with the function of inspecting pri50n
conditions and investigating allegations of torture. The
Of6ce 5hallal50 be mandated to investigate allcase5 of
death in custody. The offrce shall i5sue periodic reports
to ihe public on the condition of prisons in Kenya and
other matters under its mandate.

The CommiSsion has also recommended the provtsion of
reparation for victims of unlawful detention, tolture and ill-
treatment a5 per the framework des(ribed in the Chapter
on Reparation Framework.

Sexual Violence

sexual violence is a (rime that intimately impacts the victim
both physi(ally and psychologi(ally. lt u5es the victim! own
sexual anatomy to dominate, suppress and (ontrol. For a
long time, women and girls were believed to be the main, if
not the only, vi(tim5 of sexual violence. Over time, there has
been acknowledgement that meh and boy5 are also victims
of sexual violence.

The Commission re(eived hundreds of statements from
women, men and children outlining serious sexual violations
perpetrated by indiv duals and groups of people including
ordinary citizens and rtate offcials. A total of 1,104 state-
ments hom adults were received in regard to sexual viola-
tion5, repregenting a victim count of 2,646 women and 346
men. The Commission acknowledges that due to shame and
stigma as5ociated with sexualviolence, many victims ofsexu-
alviolen(edid not repon sexual violence to the Commission.

Re(ognizing that sexual offencer are ordinarily complex to
investigate, the Commission adopted specific measures to
ensure that sexual offences were effectively and rensatively
investigated. Firstly, investigators who had previous experi-
ence in investigating sexual offences and who had under-
gone training on the same, including on the Sexual Offences
Act, were re(ruited. Secondly, a 5et of guideliner outlining
theapproach to be taken ln investigating sexual violen(ewas
prepared. The overall goal of rhe guideline5 was to ensure
that 5urvivors of sexual viole n (e were treated with dignity.

ln acknowledgement of the stigma, shame and embarra5s-
ment associated with sexual violence, the Commission of-
fered victim! of sexual violence the option of testifying ei-
lher in camera or in public. The idea was to provide victims
of sexual violence with not only a platform to be heard, but
also a 5afe environment in which they could share their ex-
periences lreely. The Commission also engaged the services
of counsellors to offer psycho-so(ial support before, during
and after the hearingr to enable the victims not only to nar-
rate their experiences but also to cope with what they had
experien(ed.

The Commi5sion'r research, investigations and hearings re-
vealed the following in respect of sexual violence:

Kenyan security forces (particularly the Kenya police and
the Kenya Army) have often raped and sexually violated
women and girls during security operations;

Sexual violen(e has always e5(alated durang (onflict5
and periods of generalized violen<e;

membe15 of the Eritish Royal Army sta(ioned in Kenya
for military training has been responsible for the rape
and sexual violation of women and girl5 in Samburu and
Laikipia

in one particular case, the Commission re(eived about
30 statements from women who were raped in Kitui
during an eviction referred to as'Kavamba Operationl
The Commission has recommended the prosecution of
Nganda Nyenze who supervised the evictions and the
rape ofthe women.

xIt
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Land and con0ict

For the malofity of Kenyans, land rs the basrc' and ln most

ca5es, the only e(onomt( resource from whr(h they eke out

a lveihood The abrl(y to acce5s, own, use and contlol land

has a profound rmpacl on therr abrlrty to feed and provrde

for thera famrles and to es(abhsh therr soclo_economla and

polrtr(al standrng In soclety However, Ienslon5 and slruc'

tural conflrcrs related lo land have srmmered rn all parts

of Kenya throughout the years of rndependence ln re(enI

yea.s, many land related problems have degenerated rnto

socral unrest and vrolence

lllegal acqulsrtron of large tracts of land from rndrgenou5

communltes durrng the (olontal perlod rendered many

communllres at the Coast and In malnland Kenya landless

Whrle affected communrtres expecled redress through re-

settlemenl, reStoralton of IherI land and compensatlon

from !he Kenyatta and sub5equeot poSt'lndependence

admrn15traoon5, the government, lnStead allenated more

land from already affected communrltes for the bene6I of
polrtr(ally pnvtleged ethnrc commuortres and the polrtrcal

elrte Thr5 led to deeply held resentmenls agarnst specrhc

ethnr( communtttes \,eho benefiled from resettlement at

the expenseofthose !vho bellevethey are the trgh(r'rlown-
ers of Ihe land

The Cornmrssron confirmed lhal land ha5 been and rerrlrlnt

one of the malor causes oI ln lra and lnter_ethnrc <onflrcts rn

rhe (ountry Howevef, addres5lng hlstorrcal and pott-lnde_

pendence Iand rnluSttces has no( been genulnely prlorltlsed

by succetsrve government5 desplte lhe crltlcal lmponance

of land to the country! e(onomrc development There has

never been any 5ustarned effort ro addtess land lnlustlces

rhat have occured srnce colontal tlmes

The Akrwumr Commrssron of lnqurry e5tabllshed rn 1998

to look rnto the ethnrc clashes related to Ihe 1997 6eneral

Electron vrvrdly demonstrated how Ihe 5ke\ted land alloca-

tron and ownerthrp has fuelled ethnic lenslon and led to v -

olent conflrcts throughoul Kenya and partrcularly rn the Rrfi

Valley and Coast regtons Durlng the mandale penod, land_

related gflevance5led (o theemergence of mllltla group5ln

Some part5 o[ the country The 5tated alms of !hese mll]tla

groups oflen relates lo the re(lamatlon of lands, and the

removal by vrolent means, of current o(cupants who lhey

clarm rendered them squatter5 The Sabaot, for example,

took up arms rn 2006 rn the Mount Elgon regron to reclalm

wha( rhey consrder to be thetr land

Polrtrcrans often explort the real or percerved land tnlus_

hces especrally around electron ttme, for personalgaln The

dangerous mrx of Iand-related cla'ms wrth polrtrcal atplra-
(rons o[ 5pecrfi( groups or lndlvrdualS remalns a tlnderbo)(

that could rgnrte at any trme

The Commrssron found that the 'wrllng-buyer, wrllng-trll'
er'land tenure approach was grossly abused and rs one of
the malor factors causrng dt5tnhentan(e and landlessness,

especrally rn the face of ning human populatrons

The unresolved land rn)ustrces have led to dlscrlmlnaloty

and exclusronary practrces that work agaln5t natlonhood

The rncreasrng feelrng among the long'drsadvantagcd
pastoral communrtres and lhe Kalenrrn rn partlcula, (borh

herders and farmers) tha( Ihey should hght at all cost to rc'
clarm therr'stolen' land from the rlch 'forergn' (non-Kalen'

Jrn) selllers rs one example Althouqh no attempt v/as

made by Presrdent Mor'5 govcrnment to revoke the land

settlemenlS o[ Pre5tdenl Kenyatta'5 reglme, rt be(ame ln-

crea5rngly drffcult for'nonr nd rgenous' people to buy land

north of Nakuru Non_KalenJrn rndlvrduals and groups !Yho

bought parcel5 of land rn KalenJrn'domtnated area5 found

rt hard to 9et them demarcated or obtarn rrrle deeds

Negaove ethnrcrty appears to be reflected even ln the set'
(lement of rnternally drspla(ed persons, lhose who 9er re-

settled ofien come from communltles able to access pohll'

cal power

The lltany of hrstoncal rnJustrces relatrng to land tnvolves a

complex vanety of permutatrons Almo5t every type of prrb-

Ic land was affecled from folest land, Io water catchmenls,

publrc school playgrounds, road reserves, retearch farm5,

publc Irust lands and land owned by pub[c corporatlons

and pnvate rndrvrdualS Perpetrato15 ofthe lnlustlce5 were

equally v.ned and rnclude holders of publrc offi(e and 9ov-
ernment Ieaders at every level, the polltlcal and economlc

elrte, church organrsatrons, lndlvlduals and (ommunltles

Tho5e who held Sway usurped the lnstr(utrons o[ govern_

ment to therr brddrng tncludrng the leglslature, the execu_

trve and the ludrclaly

Ofllcrals who were supposed act as cu5todlans of pubic

land under the publc trust doctnne, be(ame the fa<llltators

o{ rllegal allocatron, rn(reagrng landle5sness and land scar_

crty The pract ce of land grabbrng rn many cases .esulted

rn vrolen(e, as squarters lesrsted evlctlon from gove.nment

land that was often subsequenlly lost to land grabberi

SIate corporalron5 became condur!s for'9el'rlch_scheme5'
rn whrch pubhc lands wele tlansferred Io lndlvrdual5

and rhen qurckly bough( off al exorb(ant prrces by stale

corporalronS
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Economi< marginalisation and violation of
socio-economi< rights
The TIR Act mandated the Commirsion to,inquire into and
establish the reality or otherwise of per(eived economic
marginali5ation of communities and make recommenda-
trons on how to address the marginalisationl

Evidence shows that while the majority of Kenyans may not
have been detained without trial or subjected to torture
and other physical integrity violations, government,s exclu-
sionary economic policies and practices in the distribution
of public jobs and services inflicted suffering on huge sec,
tions of society at different historical moments. As the Com-
mission travelled the country collecting statements and
conducting public hearing5, the pervasivene5r of socao-
e(onomic violation5 was evident.

ln terms of its mandate, the Commi5sion identified a num-
ber of regions as economi.ally marginalised in the po5t-
independence era:

North Eastern (including Upper Eastern) province;

Nyanza;

Nofth Rift;

Coast;

Western Province.

also considered themselves marginalised at one time or
another

Other examples of marginaliration include nafiative5 from
within specifi. regions based on lo(al rather than national
for(es. ln Nyanza, the Kuria blamed their pliqht on the Luo
and the Abagusii, while in Nyandarua the residenl5 consid-
ered themselves marginalised by their neighbours within
the region.ln the Western region, Eungoma and Vihiga were
seenasbeneficiariesof thelimited socialgoodsthrouqhco-
option of indlviduals by the Moi regime. Co-option of lead-
ers from the region ofien camouflaged the reality of mar-
ginalisation giving the sense of political inclusion that did
not necessdnly translate to economi( tnclusion

Marginalisation has been used deliberately as a political
lool to punish re(alcitrant polti(ians by punishing their
ethnic group or region. The 1966 fallout between Jomo
Kenyatta and JaramogiOginga Odinga was the beginning
of the disintegration of the Kikuyu-Luo alliance, which was
at the core of KANU at independence. lt marked the start of
lhe marginalisation of Nyanza and the first blatant use of
negative ethniciiy at a politi(al level. Later similar disagree,
ment5 between Raila Odinga and Mwai Kibaki led to the
blacklisting of Luo Nyanza both in terms of access to capital
development .nd appointments to piJblic potitions. Testr
mony before the Commission suggested that Ny.nza had
been in the economic and politi(al cold for all but I O yeart
since independence. Thrs isolation increased poverty and
left various so(ial and economic problemr unaddressed.

ln the case of North Eartern Province, employment, land, in-
frastructure, poverty, education and the institutional frame"
work and capacity were the key indicators of the margin-
alisation of the region. One of the greate5t impediments to
development of the region isthe lack ofland reqistries in the
region. As for infrastructure, whjch includes public utilities
and is a major determinant of development and progress,
thc region has no tarrna( road except the lsiolo-Moyale road,
which ir still under construction. The region har the highest
rural population living under the poverty line at 70 percent,
compared to 12 percent for Central province. Lack ol food
securjty is compounded by the efiati( and low rainfall and
de(lining pastures and other resources. This in turn creates
conflict over these resources, further depleting the limited
resources and the livesto<k. The paucity of schools and their
relatively prohibilive (o5t in an area of widespread poverty
has affe(ted ac(ess to the limited education opportunities.
school enrolment stands at aboLrt l8 percent lor primary
schools and 4.5 percent for secondary s(hools compared to
the natlonal average of about 88 percent and 22 per (ent
reSpectively for primary and secondary sChools respectively.

Although poverty was fouhd to be prevalent all over the
country it was disproportionately so in these marginalised ar_
ear.8y definition the Commission noted that marginalisation
involver direct and indire(t discrimination in the dastribution
of socialgoods and services. The economi(ally marginalised
also tend to be marginalised culturally, socially and politi-
cally.The Commission found that in almost allcases, the state
played a direct role in increasing or de(reasing inequality in
communitie5.

The Commission experienced a challenge in getting re[-
able and quality data, parta(ularly on state funding of so.ial
programmes and infrastructure over the yea6 in regions
identified as marginalised. ln making its assessment the
Commission used a humber of indicators of marginalisation
in(luding physical infrastructure, employmenr (especially
in the public sector), edu(ation, health, housing, ac(ess to
land, water,5anitation and food security.

Although Central, Nalrobi, South RiFt Valley and Lower East-
ern provinces were not profled as economi(ally marginal,
ized regions, this does not mean that poverty is not evident
in these regions. ln fact, 5ome residents of these regions
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Servr(e de|very for health, water and santtatron were al5o

way below !he natlonal average hgures

The face of margrnalrsatron was found to be dtfferent rn dtf'

ferenl regrons The relatrvely fertrle land and relatrve secu'

nty ofWestern provtnce tended to underplay the rndr(ator5

and perceptron5 of margrnaltsatton Whlle marglnall5atlon

has not rea(hed lhe exlenl of thal rn North Ea5(ern or Nyan_

za. Weitern was fo\rnd to be forqotlen ln the development

agenda wrth cash <rop5 and related lndustrles (colton' 5u9_

arcane, rce and 65heres) completely rgnored or badly mrs'

managed when compared to those of other reglons

The North Rrft valley regron was found to have been mar-

grnahsed from <olonral trme5 through to the present ln_

secullty, a harth cLmate and regulaa rnter ethnl( and cro55

border conflr(I make the regron drffi(uk to llve ln Absence

of recunty personnel ha5 led (o a loca[sed 5mall arms race

as groupS accumulate arms (o prote(t themselves Succe5-

5rve governmenl5 marnlarned the same closed area polcres

ar the colontaltsts preven(rnq lnteractron wrth the rest of

thecountry effectrvely matgrnal srng the regron lndr(ators

for edu(atron, health, lnflastlUctuIe, water, houslnq and

sanrtatron were very low <ompared to the rest of the coun_

try Only one h05ptlal Serves the slx dl5trlcts ofTurkana

Landles5ness rs the malor lndl(a(or of marglnalrsatlon at (he

Coasl, land rs the mo5t rnttaclable of Ihe problems be(au5e

of rti hlstofi(al orrgln5 The orrglnal local lnhabltant5 were

drrpo5sessed ofrherr land,6rst by Ihe colonrallsts, and later

by fraudulent tran5ac(tons that agaln rgnored Ihe orlgLnal

owners ofthe land Thls lefl most ofthe land rn the lo'mrle

Coa5tal Surp rn the hands of absenlee landlords After lnde'
pendence, the dr5possessron of the local people wat con_

6rmed and certrhed rn5tead of berng rectrhed' whrch led to

a palpable sense of a con5p raay aga nst coa5(al commun -

tres orchestrated by people from up_(ounlry

lleanng5 of the Commr55ron were domlnated by (hrs prob'

lem The moSt affected area5 wereTarta Taveta, Lamu, N4allndl

and Tana Rrver dts(arcts Ihe Coast la95 behlnd ln terms o[

almosl all rndrcators from rnfrastructure to health, educa_

hon, houSrng, water and 5anr(atlon The reglons al50 exhlbrts

gender margrnattsatron a(Inbuted to reLgrous and cukural

dynamr<s of lhe regron Rural areas are served by drlaprdated

road networks compared to Momb.sa, Krlr6, Malndr and

Kwale

Grand Gorruption and economic (rimas

The light aga nst corruplron 15 (enlral to thc struqgle 
'Iorhuman nghts Corrupt on ha5 alwayt grea5ed the wheels of

explortatron dnd rnluSllce whlch characterlze our world As

tuch, corruplron rs not JU5t a crrme that provrdes an undc_

served beneft to a pnvate rndrvrdual (often an enormourly

large such benefio lt rs a cnme that lessens the avarlablllty

and accest to the fundamental needs of human hfe food,

educatron, health care, shelter, etc ln other words, the cnme

o[ corruptron rs drre(tly rela(ed to the vlolatons of soclo-

economrc nghts

Whrle colluptron vrolales the rrghls of all rhose atfe(ted by

rt, rt has a drsproportronate rmpact on people th.t belong to
vulnerable groups Examples of these are mrnontles, rndlq'

enous people, person5 wrth drsabrlltres, person5 Ilvrnq wlth

HIV/AID5, refugee5, prrroners, the poot women and chlldren

Theyare moreexplorted and lessable !odefend themtelvcs

Ther vulnerabrlrty makes them easy vrctlmt of cotruptron

Kenya's post- rndependence hrstory ha5 been marred by

successrve cases of huge scandals ln ordet to apprectate

the magnr(ude and scale of grand corruptlon ln Kenya, the

Commissron resorted to documenled cases of grand co(up_

tron from as early a5 the KenRen scandal rn rhe 1970s up to

the IEBC! pro(r.rementof btometrlc voter regrstratron klts ln

2013 ln the last two decades, the medra and crvrl socrety cr'
posed numerous multrmrlIon dollar Fnanc alscams ln Kenya

rncludrng lhe foltowtng Ken Ren Scandal, Goldenb€rg Scan-

dal, Charler Houte Bank Scandal, and Anglo Leasrng 5<endal

ln rts Chapter on Grand Corrupt on and Economrc Cnmet, the

Commrssron has demonstrated the hnkages belween these

crrmes and the enloyment of human rrghts and the hug€

cost that Kenya t5 paylng through co(uptlon and economrc

cnmes

Women

Men and women expertence vrolatlon5 of human rlgh(s and

rnJu5tr(es drfferently Burldrng on lhe provrsrons of the TJR

AcL the Commrs5ron adopted poloe5 and took mea5ures

that ensured thal the experen(e5 of and vlolallons 5uf_

fered by women were appropnately and (ornprehensrvely

covered bo(h rn rts work and thts Report The5e po[cres and

measure5 related lo the Commlgslon's ttalement'takrng
pro(e5s. heann95, focus group drscussrons, and other acllvr'

tre5 undertaken by the Commtsston

Perhaps most rmportantly, the Commrsslon held separatc

heanngs for women rn order to encourage women to Spcak

about therr own expenences The women's hearlngs werc

framed as'conversatrons wlth women' They were presrded

over by (emale Commrssrorlels and statf, and \rere thut

desrgned to be safe spaces where women could freely talk

abou! vrolalrons that were spe(rfr( Io them The women's
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hearings were conducted an all regions of the country. ln to-
tal, over I000 women attended the women s hearings across
the country, with an average of60 women in each hearing.

The Commis5ions chapter on gender deliberately focuses on
the various injusti(es that \ /omen faced during the mandate
period- Although women have always constituted half of
Kenya'5 population, they have been traditionally relegated to
a subordinate staius by patriarchal(ultural norms and prac-
ti(es. Harmful traditional pra(tices in (enya in(lude, amonq5r
others, prefereh(e for male children, early or for(ed marriag-
es, wife beating, female genital mutilation and widow inher-
Itance. These norms were normal and san(tioned by law in
the greater period covered by the Commission! mandate. As
5u(h the Commissjon ha5 found that women were the sub-
ject of ry5tematic di5(rimination and/or genderbased perse,
cution throuqhout the mandate Deriod.

An important finding nrade by lhe Commission is that in sat-
uations of conflicts women are specific targets of violence,
particularly texualviolence which is often accompanied by
other forms ofviolations. The Commission has documented
atro(ities committed again5t women during the following
three selected confl acts: Mau Mau War; Mount Elgon confl ict
and the 2007/2008 Post-Electaon Violence

Conflicts always result in the forced displacement of popu-
lations. The Commission! hearings revealed that the state,s
response to the plight and needs of intehally displa(ed
women was less than satisfactory. Generally, the state! re_

sponse fell short of it5 obligations ar stipulated in relevant
human rights in5trumentr.

Although most women who testified before the Com-
mis5ion were victimt of displacement occasioned by the
2007/2009 PEV many of them had been vi.tims of prior
eviction5 and displacement. During the pEV, women suf-
fered violations during flight to the camps or to places
where they hoped they would find refuge. On resettlement
o[ lDPs under Operation Rudi Nyumbani, the Commission!
hearings revealed that the cofiuption and mismanagement
which marled the entire process hada parti(ularlydevastat-
ing impact on women. A considerable number of displaced
women told the Cornmission that they received neither the
start-up capital nor the p.yment in lieu of housing.

Kenyan Refugee women in Uganda fa(e a peculiar problem.
During its women's hearings, it became evident that many
women found them5elves in a dilemma as to whether they
should return to Kenya or not. While some women were
willing to return, their husbands were not. As such, they
could not return to Kenya without Straining or breaking

their marriages. The general feeling among the Kenyan
refugees in Uganda is that of a people who have been ne-
glected and abandoned by their government.

Kenyan women were al50 victims of state reprer5ion dur,
in9 the mandate period As primary vi(timr of state repres-
sion, scores of women, especially politr(ians, a(ademi(i or
human rights activists, were targets of state violence both
during Kenyatta's and Moi'r administrations. A number of
female members of parliament who we.e vo(al in thejr op,
position to repretsive rule would be subjected to trumped-
up (harges, detained, or even tortured. The vast majority of
women were however secondary victims of state repres-
sion. Many women were widowed after their hurbands
were killed in 5ecurity operations or died in poli(e custody
after undergoing torture. Some were subsequently thrown
into destitutaon srnce husbanda are the main breadwinners
in many householdr in Kenya. Those whose husbands or
sons were delained faced similar fate

ln sum, women have suffered terrible atrocities lust because
of their sex and gender. The Commission has do(umented
these atro(ities not only for historical purposes, but also as

a bold statement to political leaders and policy makers that
a(hieving a just and faar Kenya partly depends on the initia-
tives they willtake to healthe soulofthe Kenyan woman. As of
now, the vast majorilyof women feelabandoned by the state.
Although in re(ent yearS many reforms have taken place to
ensure women! empowerment, much more still need5 to be
donefor these reforms to make substantiveand realcontribu-
tionsinthe lives ofwomen.There is need for specialaftention
to the most vulnerable among women: women rn rural and
slum areas, internally displaced and refugee women, women
with disabilities, women living with HIV/Aidr and women be-
longing to minority and indigenous groups.

Children

Children occupy a special place in any effort to understand
the impa(t of gros5 human raghts violations and histori(al
anjustlces. Children are, on the one hand, some of the most
vulnerable people in a community and as such are less able
to defend themselves against those who would do them
harm, and are more likely to 5uffer both short- and long-
lerm effects from gross violations of human rights. At the
5ame time, children are the future ofthe country. Their ex-
periences of their community, ol their peer9, of offr(ials, and
of other people rn authority have profound impa(ts on their
future, inCluding how they trust, or dont trurt, those in au.
thority. ln addition, experience throughout the world con-
frrms that chrldren who are themselves the victims of abu5e
are more likely themselves to be abu5er5 of others when
they become adults. Some, as the Commission discovered,
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were both vrctrm5 and perpetrator5 whlle stlll under lhe a9e

of ergh(een, berng forced, for examPle, to lorn a mrh!ra and

then commrltrng vrolatrons a5 a member of that mllltla

Thus, whrle the mandate of (he Commrssron dld not have

a chrld-5pecrfic fo(us. (he Commrssron made dehberate ef'
lo(s to facrl tate partlopatlon of chrldlen and young peo-

ple rn rts proceedrngs and to ensure that (helr lnterest5 and

vrews both as drre(t and tndlre(t wltnesses and vrctlmS of

human ights vrola(rons were captured The Commrsslon

de5rgned chrld.fnendly processes to promote the partrcr
patron and proteclron of chrldren Mo5t notably, (he Com'

mlssron held a themattc heartng tn Natrobl that rncluded an

opportunrty for chrldren Io lest fy n therr own words ln an

envrronment thal wa5 5afe and Supportlve

The Commrssron heard horrrfic and heart_rendlng 5tor er of

abuse, vrolence, and other 9ros5 vrolatrons of the rlghts of
<hrldren The Commrssron alto heard lhe anger of some of

there chrldren - Some gorng to far as to say they vranted

to krll the people who had abused them As 5uch, the chrl-

dren's chapter provrdes a (aulronary tale for the future of

the nat on The roots of tomo(ow'5 confl cts and vlolatlons

are found rn part rn the treatmenl of our (hLldren today,

Minority groups tnd indigenous peoPlc

Testrmony before the Commrssron clearly rndrcated rhat the

nghts of mrnonttes and rndrgenous people have been vrolat_

ed repeatedty srn(e rndependence The problem ls systemlc

Many oppressrve laws sanclroned the collectlve punlsh-

ment oI mrnortty and rndtgenous (ommunlrres whrle the

laws were gupposed to apply across the country rn pract (e

they only appled ro communrttes tn Nor(hern Kenya where

a srgnrhcanr nlrmbet of mrnonty groups and rndrgenous

people ate (o be found The anlrsto.k theft law, for rn'

stance, legal5ed the collectrve punrshmenl ofa (ommunrty

for the offence5 of rndrvrdual members of th at communlty

WrIness te5trmony before (he Commlsslon showed mtnotr_

tres and rndrgenous peoples routrnely had therr (ollecrlve

rdentrty margrnaltsed Natronal data classtfied them as

'others'(reatrng deep-sea(ed feelngs of exclusron among

groups such a5 the Munyoyoya, Nubrans, Suba,Waara,

Og'ek, Sabaor, Kufia, Kona, 8a)unr, Hara, Saakuye, Burlr,

l5aak, Sengwen who5e exrstence wa5 effectrvely denled by

Ihe slate and unknown to the maJorrty of Kenyan5 Yel the

llghM rdenlrty rs an rmportant rrgh( as lt rs a5Soclaled wlth

several other llghts 5uch a9 the rtght Io (uhure

The forced drsplacement of pas(orallstS and hunter_

qatherers from thelr ancestral Iand5 also lncreased therr

margrnal5ahon, deepened therr poverty and created con-

flrct wrth nerghbour5 For rnstance, lhe Endorols were bru'
tally evrcted from the trust land they rnhabrted around lak.
BogorLa when lhe government declared the area a gamc

reserve They were drsplaced, lost property and denred a('
ces5lotradrtronalcuhuraland reltgrous areas

The small populatron srze lhat (haractenSes mlnofllles and

rndrgenous groups has denred them rnfluence and lef( th.m
ouI of polr(y and decrsron maktng - even where de(r5lon5

dfectly affect them Ounng lhe mandate penod, mrnonty
group5 and rndrgenouS people were unable to accesl lus'
trce at many level5 frustratrng thetr efforts to protc(t other
ghtJ Mrnoflty and rndtqenou5 women suffered muhlplc

form5 of d scnmrnaron They bore the brunl of rnter_elhnrc

conf|cts and rn5ecufity and had drffculty accessrng so(ral
gervr(e5 and qoods from edu(alron lo health servr(e5

The 20lO <onsututron has sevetal provtstons almed aI se_

cunng an elfcren( legal framework for the protectron and

promotron of the nghts of mtnontLes and lndrgenous peo_

ple However, rt needS statLltory and tnstltutlonal mecha_

n15ms for !he real5atron of these objecttve5

Ethni( tension

The Chapter on Ethnrc Tensron documents the maln cause5

and effects of ethnrc tensron rn Kenya The chapter rs based

marnly on testrmonres lhat the commlsslon heard dunng IIs

heanngs across the <or.tnIry ln addltron ro holdrng su(h heal_

rngs, lhe Commr5sron allo otganrzed a themattc heanng on

ethnrc tensron and vrolence on 2 February 2012 ln Nalrobl

Duang thrs themat,c heanng the Commtssron heard pre5en-

latton5 by experts and relevant rnstltutlons 5uch as the Na'

tronal Cohesron and lntegratron Commr55ron (NCIC)

throogh rts re5earch and heanngs, the Commlsslon lden-

trfied 5everal causes and drvers of ethnrc tenslon rn lhe
country The roots of mosl of these (auses are traceable to
Ihe praclrces of colonral admlnrglratlon Frrstly, the colonral

governmenl pursued a polcy of drvlde and rule'ln order

to consoldate therr hold on the country, and lo le5sen th.
possrbrlrty thar the Afncan populalton would resrst colonral

rule To that end, they magnrfied thc dtfferences between

the vaious communrtres and reglons, and stereotyped

each (ommunrty rn a manner that would sow sLl5plclon, ha'

tred and create a sense of'otherneS5'

Secondly, the colonral govelnmenl (reated elhnrcally de-

fined admrnrltratrve bourrdanet ln determrnrllg such bound_

anes, lrttle ienou5 thought, tf any, wat glven to hrstorrcal

rnter-ethnrc rnteractrons and relat ons Thlrdly, the colonlal
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government focused on developing infrastructure and 50-
cialservi(es in produ(tive areas ofthecountry (the so called
'white highlands') at the expense of the re5t of the (ountry_
The resulting inequality remained largely unaddressed in the
policies and practice5 of independent Kenya. The preferen-
tialtreatment given to some areas ofthe country becauSe of
their clear productivity thu5 led to differential treatment of
ethni( communities that were panerned around the ethnic
enclave5 created by the colohial qovernment.

Fourthly, the colonial land policy, particularly in the so-
called'white highlands'contributed enormourly to regional
and ethnic marginalisation from the economy. Colonial
land policies resulted in dirplacement, the creation of,na-
tive reserve5;as well as the movement of masses of people
from areas of their habitual residence to (ompletely differ
ent regrons and 5ettling them on lands that traditionally
belonged to olher communitie5.

Thus, Kenya entered the era of independence with a height-
ened sense of ethnacjty that continued to divade rather
than unite the.ountry. However, ruling elite in jndepend-
ent Kenya did not have the political wall or commitment to
create a truly dernocratic and prosperous Kenya for all its
citizens. The result was the wor5ening of ethnic relations
such that by 2007, long standing grievancer erupted into
an unprecedented scale of violence.

ln the post-independence period, cau5es of ethni( tension
include the following:

lnilder/Outtlder dynaml(5: Ethnic tension and violen(e
o(CUr when communities asse( a superior claim over a
territory at the expense of or to the exclusion of others.
Su(h 5uperior claim! are ba5ed on the assumption that
ownership or occupation at some point in the past cre-
ated an ex(luSave (laim for su(h ownership or occupation
in the present.such exclusive claims to teritory inevita-
bly create (lasses of insiders'and butsiderr:Thij percep-
tion of people as outsiders as opposed to fellow citizens
often lead to increased tension based on ethnicity which,
in turn, create the potentialfor ethnic violence.

Ot namer rnd thei, m€.ning: In Coast and Rift Valley
alike, a tholny issue that is intricately tied to the notion
of insiders and outsiders relate! to names of pla(es. ln
particular, lo(al communities in these two regions are
aggrieved that pla(e5 occupied by those they consider
outsiders have been given'outside namesl

State san(tlons of outrlde/lnsider hotlonr: The des-
ignation of a community as bther'or a5 an outsider has
sometimes found gupport ih state poli(y.ln the northern

region of the country, particularly in those areas that
made up the former North Ea5tern Province, the Gov-
ernment has instrtutionalised the disparate treatment of
Kenyan5 bared on ethnicity by requiring that Keny.ns of
Somali origin carry a special pa5s

Negatlve p.r<eptlons and stcrlotypes; Negative per-
ceptions and 5tereotypes a.e a maror (ause of ethnic
tension in the country. Labels have been put on certain
communities, po(raying them in broad, often negative
terms that generalise certain traits and apply them to all
individuals belonging to the described community, re-
gardless of how individuals perceive themselves- For ex-
ample, the Kikuyu are rometimes described as thieves,
the Maasar a5 primitive, the Somalj as terrorist5, etc.

Cuhure and itereotyper: While the colonial govern-
ment played an important role in cuhivatinq ethnic stere-
otype5, the Commrgsion also received evidence that tome
stereotypes are dfawn from and driven by traditional (ul-
tural beliefs and practice5. For instdnce, the Commir5ion
heard that men from communities that do no( practi(e
male circumcision have always been stigmatised and re-
garded as lesser or weaker men, and therefore, incapable
ofor unsuitable to rake political leadership ofthe country.

Ethni(ity.nd a((esr to public off(e: The perception
that ethnic representation in government retuki in direct
e(onomi( and other benefits to the represented (ommu-
nityis pervasive in Kenya. While the Commission acquired
evidence that 5u(h benehts do not necessarily a(crue to
those communities who are represented - even in the
higheit offi(es of rhe land - the perception thar they do
leads to intense competition for such representalion, and
thus increases the likelihood of violen(e during elections.

To demonstrate the complicaled mix of land, ethni(it, poli-
tics and violen(e, the Commirsion includes an analysis of
ethnic vrolence in the Mt. EIgon region. While the history of
violence in Mt. Elgon is unique, many asF,ects of the causes
of violence and its impact are typical in many other parts of
the country.

Reconciliation

For decades, Kenya has remained a nation in which com-
munities stand divided along ethnic and regional lines sus,
picious and distrustful of one another. Over the decades
feelinqs of inter-communities distru5t. even hatred. have fes-
tered marnly be(ause a myriad of issues whrch are ar the core
of nation building have largely remained unresolved. These
irsues in(lude (onflict! over land, rnequaliry and regional
imbalan(es, and impunity combined with a la(k of tran5par
enq and a(countability.There issues have eroded a 5ense of

i I' r xtx
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belongrng, na(ronhood, and pubhc trusr rn polltrcaland gov-

ernance rnStrtutrons

5rnce rndependence, iucce5Srve governments have em-

ployed srlence, dentaland sele(tlve amnesla whenever rndr_

vrduals and agencreS have ralted (he need lo addres5 these

fundamental r5sue5 Parnful memorres of have been passed

lrom one generatron to anolher, and as a consequence, pre_

sent generatrons conltnue to hold grudges for vrolatrons

and hrstofl(al rnJLr5!rccs meted agarnsl thelr forefathers and

mother5 untrl now, the scale and rmpact of human rlghts

vrola(ron5 and hrsloncal rnJustrces have nerther been fully

acknowledged nor sufficrently addressed

ln rt5 work, the Commrssron recognlsed lhat meanlngful

re(onolatron rs not an event, but rather a long process Al

the rndrvrdual tevel. the dectston lo recon(lle ls a personal

one, armed at settlng lhe slage and establr5hrng the baslJ

for the begrnnrng of a Ieconclllalron p[o(e55 A((ordlngly,

the Commrsston worked toward5 ensurrng that lts acllvrtles

tn rhe cour5e of rIs ftfe and the result of lts work would sub_

stantrally contnbute (o the proceS5 of reconclllatlon

As part of rts reconcrlatron actlvrtles, the Commls5ron con_

ducled teconcrlatron workthopt acro55 th€ country lt al5o

conducted Workshops on Trauma Healng and Strategy

Formulatron rn selected places rn Ihe country

The Commrssron lound that the vlew5 of vlct ms on reconctlt'

atron are vaned There are those who wrlhngly forgave thett

perperators and d d not even need ro mee( them There

are !ho5e who srmply wanted Io know why atrocltles were

(ommrned agalns( them BLrl fhere are also those who were

unwrllng to forgrve and wanted ro see thelr perpelrators

prosecuted for lhe wrongt they (omm tted Adversely men_

troned person5, on the olher hand, were largely unwrllLng to

acknowledge any respon5rbrllry for events that resLlhed ln

unsPeakable a(rocttres

lmplementation Mechanism
Past experrence5 wrth lhe work of trulh commlsSlong and

commLisrons of tnqutly around the world have shown that

a malor challenge Ie5 tn the rmplementatlon of the re(om'

mendatrons contatned rn the reporlS of the5e (ommlsslons

More oflen than not, lhe lfe of these (ommtsslons ends

at the pornt of subrrrsston of thelr final reporr, leavlng lhe

rmplementalion to other aators who often do not lollow

through wrth the recommendallons Thls (hallenge has also

characteflzed the work of many (ommtsston5 of rnqutry tn

Kenya rn the pasl

the conseqiren(es of thrs challenge have been to Imlt (he

rmpacr of the work of these commrs5ron5 and to conlnbule

to publc fatrgue and drsapporntment aboul such (omm15'

srons after expectatrons were rarsed The drafters of the TJR

Act mu5t have had thr5 challenge rn mlnd when thcy em-

powered the Commtsston to recommend an lmPlementa'

hon me<hanrsm to ensure rts re(ommendatron5 are dulyand

trmely rmplemented, and to monltor progress In that rmpla-

mentatron The government rs expressly obltgated under thc

TIR Act to (reate (he rmplemenlalron mechanr5m a5 5et oul
rn thrs Reporl

The Commrss on was sensrtrve to balanctng a number of
rmportant oblectrves rn rts recommendallon fot an tm'
plementatron mechanr5m Ftrst, rt rs rmperatlve that the

ComrnrssronS Report, the resull of close to four years of
work, be wrdely drssemrnated and accessrble to the K!n-

yan publt(, and ln partrcular to the (housand5 of Kenyanr

who drre(tly partrcrpaled tn and contftbuted to lhe Com_

mrssron's work

Second, rt rs rmperatrve that the Commlsslon's recommen_

datrons, rn(ludrng bLrt nol Imrted to recommendatron5 re_

laled to reparatrons, be fully rmplemenred Thlrd, glven the

rmportance of many of the Ie(ommendatlong of the Com'

mL55ron, rn(ludrng the recommendatrons related to rePa_

ratons, the Commtssron reallzed tha( lhe lmplementatlon

mechanrsm would need to be rndependent ol those bod'
res to whrch such recommendatrons are dlrected ln order

to monrtor them effectrvely In addlnon, the Commls5ron

was concerned lhat the rmplemenlalton mechantsm bc

sutficrently resourced tn term5 of ltme and slaff to ensure

ef{e(t ve nronrtoflng and tha( rI5 recommendalrons were ln

fact rmplemented

Based upon Ihese and other con5rderatlon5, the Comml5'

sron deoded to re(ommend Ihe establl5hment of a Com-

mrttee for rhe lmplemenlatlon of the Re(ommendarlon5

of the Truth, Juslrce and Reconclllanon Commlsslon (lha

"lmplementatron Commtttee') The lmplementatlon Com-

mrttee shall be e5tablrshed by legrslatron

Reparation Framework
The T.JR Act requ(ed the Commr5slon to make recommen-

darrons ryrth regard to the po[(y Ihat should be followed

or measures that 5hould be taken wlth reqard to the grant'

rng of reparatron to vrctrmS or the takrng of other meaSures

armed at rehabrlrtatrng and retlorrnq the human and clvll

drgnrty of vrc(rm9 ln !hrs regard, the Comnrrlston has re('

ommended the estabtrshment of a reparatlon fund that

shall be used to compensate vrctlms of 9Io9s vlolatlon of
human nghts and hrstorrcal tnlu5trces The Repalatlon

Framework recommended by the CommlSslon 5el5 out lhe

calerore5 of vrctrm5 who would access the flrnd and the (rr
tena for sl.rc h acce55
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CHAPTER

Background to the Commission

lntroduction

The horri6c violence that followed the disputed 2OO7 presidential Election results
deeply shocked Kenyans. lt forced the tragic realisation that long-standing
resentments and historical grievances had left communities so deeply divided that
it threatened the stability of the nation and the ability to move forward together.

Long considered an island of peace and stability, Kenya tottered on the brink of
collapse, begging for answers. Why at all did it become necessary that as a nation
Kenya should confront its past through the establishment of a truth commrssion
and other mechanisms? The short answer to this question lies in the preamble
to the Truth, Justice and Reconciliation Act,, the legislation which established
the Truth, lustice and Reconciliation Commission (T.lRC,). The preamble reads as
follows:

Desirou5 that our nation achieves tts full potential in social, economic and political
development; Concerned that since independence there has occurred in Kenya gross
violation of human rights, abuse of power and misuse of public office;

Concerned that some t.ansgressions against our country and its people cannot be
properly addressed by our judicial in5titutions due to procedural and other hindrances
and conscious, however, that we must as a nation address the past in order to prepare
for the future by building a democratic society based on the rule of law;

Truth. Justice and Reconotlatron Ac1 No. 6 of 20Og IHercrnalter TJR Acll
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Aware that the proce5s of achieving lastinq peace and harmoniou5 co-ex stence among

Kenyans would be best served by enabling Kenyans (o discard such matter5 in a free and

recon(iliatorY forum;

Deeply (oncerned that the culminatlon of the polarisation of our country and the feeling

of resentment among Kenyans was the tragic post'election violence that followed the

announcement of the 2007 Pretidential election resultg;

Desirous to give the people of Kenya a fresh 9ta rt where justice as accorded to rhe victrms

of injustice and past tr.rnsqression5 are adequately addressed:

Now, therefore, be rt enacted by the Parliament of Kenya lthe Truth, Justi(e and

Recon(iliation Actl.

This Chapter is structurally divided into two broad parts. The first Part traces

the historical background leading to the establishment of the Commission. The

second part describes the actual establishment of the Commission. This includes

a description of the following:the selection and appointment of Commissioners;

and the management and administration of the Commission.
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Historical Context

lndependence, high expectations and hopes

4 Few events rn Kenya's hrstory are as memorable as the lndependence Day
celebratrons across the country on 12 December 1963 when Brrtrsh colonral rule
came to an end. The 1oy, prrde, excrtement and euphorra wrtnessed that Thursday
mornrng was unprecedented lndependence was made possrble by the gallant
Kenyan men and women who rrsked and sacrrFced therr lrves and lrmbs fghtrng
for freedom from colonral rule Wrth relentless courage they fought and dred, not
only for therr own freedom, but also for the freedom of therr chrldren and therr
chrldren's chrldren - the generatrons not yet born

lndependence came not only at a great pflce but also wrth hrgh expectatrons and
hopes lndependence srgnrfied an end to practrces that had been rnstrtutronalrsed
under Bflttsh rule, the end of ractal segregatron, detentton camps, torture,
massacres, unlawful krllrngs and srmrlar practtces that had been tnstttuttonalrsed
under colon rahsm

To the crtrzens of a new free natron, rndependence meant the return to lands from
whrch they had been forcrbly evrcted and of whrch they had been drspossessed rn

order to pave way for Bflttsh settlers lt was supposed to be the begrnnrng of polrtrcal
and economrc emancrpatron, the start of respect for the rule of law human rrghts
and drgnrty and the layrng down of the foundatrons and tenets of democracy
Many envrsroned a unrted natton, The hrgh expectattons and hopes of Kenyans at
tndependence were succtnctly summansed rn the nattonal anthem:

Oh God of all creatron
Bless thts our land and natron

Justrce be our shreld and defender
lvlay we dwell rn untty
Peace and Iberty
Plenty be found wrthrn our borders

Let one and all ar se

Wrth hearts both strong and true
5ervrce be our earnest endeavour
And our homeland oF Kenya

Hentage of splendoLrr

Frrm may we stand to defend

5

6

art



0 f

1

8

Let all wrth one accord

ln common bond unrted

Burld thr5 our natron together

And the glory of Kenya

The frurl of our labour

FLllevery heart wrlh thanksgrvtng

What followed thrs moment of renewal and optrmrsm was a hlstory of polrtlcal

repressron, blatant rnJustlces and wtdespread, systematrc vlolatlon of human rlghts

Lost dreams

The first polrtrcal admrnrslratton rn rndependent Kenya - under the leadershrp of

PresrdentJomoKenyatta-graduallyreturnedtothewaysofthecolontalmasterThe
government and the rulrng polttrcal party, Kenya Afrrcan Natronal Unlon (KANU),

not only retarned represstve colonlal laws, but also became rncreasrnqly lntolerant

of polrtrcal drssent and opposrtron Pollllcal assasslnatrons and arbltrary detentlons

were turned rnto potent tools for Sllenclng dtssenttng vorces and ultlmately for

drsmantlrng opposrtron poltttcal parttes For the larger part of Kenyatta's retgn

Kenya was a de facto one-party state.

ln addrtron to these vtces, the resettlement of Kenyan (rtrzens on lands that they

prevrously o\A,ned and lrved on was rtddled wlth corruptron As a consequence, many

rncludrng those who had put thelr llves on the lrne for lrberty were left landless

Moreover, ethnrcrty became rooted rn poltttcal governance By the tlme Prestdent

Kenyatta dred rn August 1978, rhe hrgh expectatlons and hopes that accompanled

Lndependence had been effectrvely dashed

t0 Followrng the dealh of Presrdent Jomo Kenyatta, the (hen Vrce-Presrdent, Dantel

Torortrch arap Mor, took over the prestdency as dtrected by the constrtutron Upon

hls ascensron to power, Mot ordered the release of polltlcal prlsoners detalned durrng

the Kenyatta era Thrs acrton suggested the entry of a leader who had the polrtrcal

wrll to respect and protect human fl9hls However, hrs apparent goodwrlldrd not last

lo ng

The larger part of Prestdent Mot's rergn was charactertsed by rntolerance to polttrcal

drssent, ln June 1982, the government pushed through Parlrament a constrtutlonal

amendment lhat made the country a delure one party state ln effect, KANU became

the only lawful polrtrcal party rn the country Followlng an attempted coup rn August

1982 the government resorted to even more vlclous and represstve ways of dealtng

wrth drssenr

9
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Political activists and individuals who dared oppose president Moi,s rule were
routinely detained and tortured. Security agencics systematically committed untold
atrocities against citizens they were sworn to protect. The judiciary became an
accomplice in the perpetuation ofviolations, while parliament was transformed into
a puppet controlled by the heavy hand of the executive. Corruption and especially
the illegal and irregular allocation of land became institutionalised and normalised.
Political patronage and centralisation of economic power in the hands of a few
characterised the Moi era

ln I991, in response to local and international pressure prompted by the end of
the Cold War, President Moi yielded to demands for a multi-party state. HoweveL
political and ethnic violence, reportedly orchestrated by the state became integral
to multi-party election5 held in 1992 and 1997. Ethnicity was used as a political
tool for ac(essing power and state resour(es and for fuelling violence.

By 2002, when KANU was dislodged from power by the National Rainbow Coalition
(NARC), Kenya was a ravaged state with a history burdened by ghastly accounts
of gross violations of human rights and htstorical Inlustices ln effe(t, the KANU
government had created an authoritarian, oppressive and corrupt state. lt created a
traumatised nation of thousands of individuals living with physical a nd psychological
wounds in a country that had no time or space for their experiences and stories. lt
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was a natron rn whrch communtttes stood drvtded along ethnlc and regtonal ltnes

susprcrous and drstrustful of one another lt was a natton rhat had to confront the

rruth of rts parnful past and heal rn order to chart the path towards a shared future

The Road to Establishing a Truth Commission

t5 The road to establrshtng a truth commlsston tn Kenya was bumpy, long and marked

byseveral falsestarts Advocacy for a truth commtsston rnrttally emerged as part of

the campa rgns for a multi-party system of governance, Wrth the relntroductron of a

multr-party state rn 1991, the camPargn for a me(hanrsm to address past rnrustlces

was rntegrated rnto the wlder campalgn for a new constltutlon lt was, however,

only after KANU s fall from power rn 2oo2 and the ascendancy to power of the

NARC government that the officral quest for a natronal transltronalJUstlce agenda

begantotakeroot Several key events led to the creatton of the Truth. Justrce and

Reconcrlratron Commrssron A dtscusston of these events follows hereunder

NARC and the promise of a truth commission

16. The2O02generalelectron,unlrkeprecedrngmultr-partyelectlonsrnl992and1997'
was not characterrsed by polttrcal vtolence, Stqnrficantly, Presrdent Mor drd not

contest the transfer of power to Mwal Krbakr. NARC came to power on a platform

that promrsed to curb and ultlmately eltmtnate rhe polrtrcal transgresslons and

human nghts vtolattons that had been regularrsed durrng the 39 years of KANU's

rule NARC also pledged to address and rectrfy hrstorrcal rnJUstrces ln hts rnaugural

speech to the country on the day he was sworn ln as the thrrd presrdenr of the

Republrc of Kenya, Mwar Krbakr spelt out the vrsron of the new government - a

vrsron that embodted the pursult of transltlonalrustlce

One would have preferred to overlook some of the all (oo obvlous human errors and

forge ahead, but rt would be unfalr to Kenyans not to Ialse que5trons about dellberate

,rctron5 or pollcles of the pdst that contrnue Io have grave consequen(es on the present

I I we wanl to brng ba(k the (ulture of due process, ac(ountabrlrty and transparency

ln publrc office The era of'attythtng goe5'ls gorre forever Government wrll no longer

be run on the wh ms of rndtvrduals The era of roadslde po[cy declaratrons ls gone My

government's dectstons wtll be gurded by teamwork and consultatlons The authorlty

of Partrament and the rndependence of the ludrcrary wrll be restored and enhanced as

parl of rhe democlatrc proce5s and culture [ ] Corrup(lon wlll now cease to be a way

of lrfe rn Kenyd, and I (all upon dll those meobers of my govettlment and publrc of6rer5

accLrstomed lo corrupl practr(es to know and clearly understand that there wlll be no

sacred cows under my government

6
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True to rts commrtment and tn response to concerted calls by polttrcal activtsts
and crvrl socrety organrsatrons (CSOs) rn the first few months of rts operatrons the
NARC Government rnrtrated numerous legrslatrve and rnstrtutronal reforms and a

range of actrvrtres armed at redressrng past Inlusttces These reforms and actrvttres

rncluded. but were not lrmrted to

eslablrshment by the Presrdent, rn February 2003 of rhe Judrcral Commrssron

of lnq urry rnto the Goldenberg AFfatr,

establrshment by the Chref Justtce tn March 2OO3 of the lntegrty and Antr-
Corruptron Commrttee of the Judicrary (.Justrce Aaron Rrngera Commrttee) to,

amongst other thrngs, rnvestrgate and report on the magn ttude of corruptton
rn the.Judtcrary,

lrftrnq of the ban on operatrons of the Mau Mau movement. a ban that had
been rmposed by the Bntrsh government dunng the colonral era,

rnrtratron of an rnquest rnto the murder of Father John Karser who was

krlled rn 2002 under crrcumstances that had rarsed susprcron of a polrtrcal

assassrnatron,

establrshment by Parlrament of a Select Commrttee to rnqurre rnto the death
of Dr Robert Ouko, who at the trme of hrs death was the Mrnrster of Forergn

Affarrs rn Prestdent Mor's government,

estabhshment by the Presrdent, in June 2003, of the Commrssron of lnqurry
rnto the lllegal/lrregular Allocatron of Publc Land; and

enactment of legrslatton creatrng the Kenya Natronal Commrsslon on Human
Rrghts

The Task Force on Establishment of a Truth, Justice and
Reconciliation Commission

Ofgreat rm porta nce was the establrshment of the Ta sk Force on the Establrsh ment
of a Truth, Justrce and Reconcrlratron Commrssron tn Apfll 2OO3 The Task Force,
charred by Professor Makau Mutua, was mandated to recommend to the
Mrnrster for Justtce, Natronal Cohesron and Constrtutronal Affarrs whether the
establrsh ment of a l ruth,l u sttCe and reconctltatto n com m tss ton wa s necessary for
Kenya and rf so to recommend

how and when such a commrssron should be establrshed:

I h( I' t't,l,lt 'tl
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- the membershrp of such a commrssron;

r the terms of reference of such a commlssron,

,, the powers or prrvrleges to be conferred upon the commtsston in executton of
rts mandate, and

the hrstoflcal perrod to be covered by the commtsston's tnvesttgattons

The Task Force was officrally launched tn May 2003 Soon thereafter tt began to

conduct publrc heartngs to soltctt vtews that would form the basrs of rts fi ndlngs a nd

recommendatrons The Task Force commtsstoned research papers from tndtvtduals

who had studred truth commrSSrons to rnform rts work. ln addttlon, ll convened an

rnternatrona I conference where expertences of truth commtssrons from around the

world were shared and explored

20 After a perod of collectrng and collatrng the vtews of Kenyans from across the

country, the Task Force conclL-rded that a truth commtsslon was necessary lt

recommended that a commrssron to be referred to as the'Truth, lusttce and

Recon(lratron Commrsstoni be establtshed no later than lune 2004 lt summarrsed

the vrews of Kenyans thus

The people of Kenya have spoken, and lhe Task Force rs prrvtleged to report that

Kenyan5 want a truth,lustrce, and reconcrhatron commlssron e5tablrshed rmmedlalely

The overwhelmrng malorrty of Kenyans, over 90 per cent of those who submrtted

therr vrews to lhe Ta5k Force, wanl the government to e5tabll5h an effectlve lrulh

commrssron, a veh cle that wrll reveal the truth aboul past atrocltres, name perpetrators,

provrde redress for vrctrms, and promote nattonal heahng and reconcrlratton Kenyan5

belreve that a truth commrssron wrll renew the country'5 morallty ln polltlcs, law, ln lhe

economy, and throughout the socrely They want a srate founded on the rule of law and

respect for the human (ghts of every tndrvrdual who resldes In Kenya ln orher words,

Kenyans want a human flghts state'

21 The recommendatron by the Task Force that a truth commtsslon be establrshed

not later than lune 2OO4 was rnformed by comparatrve experrence that had

shown that truth commrssrons are effecttve when establtshed wrthrn the frrst two

years of regrme change Studres suggest that where a truth commtssron l5 not

[ormed soon after regrme change, the possrbrlrty that a government rn offrce wrll

consolrdate power and revert to practtces that had rn the frrst place warranted

the creatron of a truth commrssron rs hrgh Unfortunately, thls turned out to be

the case rn Kenya

2 Goverrrment oi Kenya Repod a{ thc Task Force an lhc Eslabllshtnanl al a lrulh Jushce and Rcconcltah)n Connsston
(2003, I lhere naner re,erred to as lhe Makau Mulua Repon]

I I



Retrogression to the past

22 The NARC government entered tnto offrce wrth a publrcly declared commrtment
to address past rnlustrces through reform and a number of stated acttvtttes
lndeed, the Task Force crted some of these reforms and actrvrtres and con cluded
that they were'rrrefutable testrmonrals of a break wrth the past and the
undenrable transrtton whtch the state has embarked on'r Expectattons were
therefore hrgh that a truth commrssron would be establtshed rn accordance wrth
the recommendatrons of the Task Force

23 As trme passed, rt became clear that the promrse of change and the fanfa re around
rt were not to be lt drd not take Iong for observers and analysts to begrn to pornt
out that a number of old practrces had started to slowly but steadrly become part
of the NARC government Wntrng shortly after NARC came to power, professor

Crtsptn Odhrambo-Mbar(who would later be assassrnated) warned that autocrattc
tendencres had begun to emerge rn the Krbakr regrme . He rndtcated that'a cabalof
shadowy behrnd-the-scenes operattng self-see ke rs' were already burldrng around
Krbakr to promote narrow and regtonal rnterests and rf lhrs group were to succeed
rn rts mrssron, then tt would most ltkely'promote patronage and tntflgue polrtrcs,
whrch are some of the key charactensttcs of an autocratrc state' He proceeded to
predrct that 5

The emergence of thrs cabal around the prestdent rs already creatrng rnrense power
fivalry and drvrsron rn the Klbakr government lf the brckerrng and drvrsrons conrrnue,
the government wrll obvtously fall to fulftl countless campargn pledges tt made to the
electorate and, therefore, rhe hrgh erpectattons that the maJoflty of Kenyans rnve5ted
rn the NARC government Thts rs bound to create dlscontent among the populatton
who would react by challengrng the government rn vanous ways To counter the
challenges, the government may be tempted to result ro represstve tendenCtes -
another chilra(te 5trc of an autocratrc state

24 It was, therefore, not surpflsrng that.lune 2004 - the deadlrne that the Makau Mutua
Task Force had set for the establrshment of a truth comm rssron - passed wrthout the
establrshment of such a commtsston Desprte a deTure regrme change tt appeared
the government was gradually retrogresstng to past practrces ln thrs partrcular
case, the new government fell back on an old practrce perfected under the prevrous
regrme the government of prestdent Mot had consrstentlyand delrberately farled to
rmplement recommendatrons of task forces and commrssrons of Inqurry

3 Makau t\,{!tua Reporl(n 2 above) 12
1 See C odhrambcMba Th. nse and falt ol lhe altocratE slate n Kenya rn \A/ Oyugr el al fhe pohttcs ol lrensbon n Kenyz

(2003)51 93-9.
5 As above
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25 Subsequent events conirmed the return to past practtces and polnted to an

unspoken but evrdent decrsron to abandon the translttonal Justrce agenda Most

of rhe reforms and actrvrtres rnrtraled tn 2003 were abandoned mtdway or were

pursued wrth substantrally reduced rrgour and commttment For rnstance

-- The'Report of the Commrssron of lnqutry tnto the lllegal/lrregular Allocatron

of Land'was presented to the Presrdent rn June 2004, but no lmmedlate or

prompt actrons were taken to lmplement lts recommendatlons;

The Parlramentary Select Commrttee rnvesttga(tng the Death of Dr Roberr

Ouko was dogged by controversy throughout rts operatrons (rncludrng the

resrgnatron of a number of Commrttee members and the refusal of other

Commrttee members to srgn the final report) The Commrttee dld not table rts

Report before Parlrament desprte concludtng rts rnvestrgatrons in March 2005

The Report was later tabled rn Parlrament rn December 2010

The rnquest rnto the murder of Father.John Karser was tnconclustve However,

the Presrdrng Magrstrate recommended further rnvestrgatlons Such further

rnvestrgatrons have never been conducted

The Constitution of Kenya Review Process

26 An rmportant process whtch returned Kenya to the old ways related to the process

of adoptrng a new constrtutron and the aftermath of thts process Upon comrng

rnto power, the NARC government sought to brrng to completron the constttuttonal

revrew process that had starred but stalled under the prevlous government A5 part

of rts polrtrcal campargn, NARC had promtsed to deltver a new constttutton wtthtn
'lOO days rf elected to power. On berng elected, the NARC government reconvened

the Natronal Constttuttonal Conference at Bomas of Kenya, Narrobt, for purposes of

drscussrng, debatrng, amendtng and adoptrng a draft constttulton

27 Desprte delays and many challenges that threatened to scuttle the renewed

constrtutronal revrew process, rncludrng the assassrnatron of one of the delegates,

Prof odhrambo-Mbar, the Natronal Conslttuttonal Conference adopted the Draft

Constrtutron of Kenya (popularly known as the'Bomas Draft') on 23 March 2004.

The constrtutronal revrew process revrved calls for a transrttonal lustlce mechanlSm

to redress past rnluslces ln parttcular, dunng CKRC's publc heartngs across the

country, Kenyans had asked for the creatton ofa commtsston whtch would dealwtth

past abuses and rnlustrces 6 ln response, the CKRC recommended the formatron of a

6 Govcrnmenl ol Kcnya fhe ftnal @pod ol the Consliultott ol Kenya R.vrerv Commrsson (2005) 311 lHerernafier CKRC

Repon)
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7 CKRC Rcporl (n 6 above)317

Commrssron for Human Rrghts and Admtntstrattve Justrce, lt would comprrse of three
rndrvrduals - the People's Protector (Ombudsman), a Human Rrghts Commrssroner,

and a Gender Commrssioner - wrth the general mandate to, nter oho 7

rnvestrgate and establrsh, as complete a ptcture as posstble, of the nature,
causes and extent of gross vrolatrons of human rrghts,

grve an opportunrty to vrctrms and therr famrlres to relate the vrolatrons rhey
suffered through heaflngs or other means,

address the questron of grantrng of amnesty to persons who were rnvolved and

who make drsclosure of all the relevant acts assocrated wtth the crtmes.

make recommendattons on reparatton and the rehabrlttatton of the vtcttms or
famrlres of the abused,

propose measures armed at the restoratron of the human and crvrl drgnrty of
vrctrms, and

report rts findtngs to the natton

Essentrally, rt had been envrsaged that the Commrssron for Human Rrghts and
Admrnrstratrve lustrce would have the mandate and drscharge the functtons
of a truth commrsston Thrs recommendatron was tncorporated tnto the Draft
Constrtutron of Kenya, The seventh schedule of the Bomas Draft addressed rssues

relatrng to the transrtronal penod followtng the adoptron of the Draft Constttutron
Artrcle l8 rn partrcular dealt wrth the ques on of'past human rrghts abuses'and
provrded as follows

Parhament shall, wrthtn stx monlhs after the effeclrve date, enact a law to empower the
Commrssron on Human Rrghts and Admrnrstrattve Justtce to -
(a) rnveslgate all forms of human rrghts abuses by any person or group of persons before

the effectrve date.

(b) rnvestrgate the causes of crvrl strrfe, rncltrdrng massacres, ethnrc clashes and
polrtrcal assassrnatrons, and rdentrfy those respon5tble, and(c) make approprtate
recommendalrons regardrng -
(r) the prosecutron of tho5e responsrble,

(rr) the award of compensatron to vtct ms,

(rrr) reconcrlratron,and

(rv) reparattons
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On recervrng Ihe Bomas Draft, howevel the government altered tts contents and

pushed through Parlrament a revrsed draft (popularly known as the 'Wako Draft'' rn

reference to the then Attorney-General Amos Wako, who crafted rt) ln contrast to

the Eomas Draft, the Wako Draft watered down legrslattve powers and retatned most

of the presrdentral powers that many had hoped would be shared out to other arms

ofgovernment lt also drluted the devolutron framework that had been proposed tn

the Bomas Draft

The revrsron and drlutron of the Bomas Draft led to a splrt of oprnron ln the

government, necessttatrng a referendum Seven Cablnet members lotned the

opposrtron rn rallyrng the country to re.lect the Wako Draft The members of

government supportrng the adoptron of the watered down draft campatgned

vrgorously for the ralrficatron of the Wako Draft, The campargn was frlled wrth

dlstortrons and ethnrc-based tncttements Long standlng poltttcal grtevances were

revrved durrng the referendum campatgns for or agalnst the Draft

At the Natronal Referendum held on 21 November 2005, 57 percent of Kenyans

relected the Wako Draft Whrle the outcome of the referendum was accepted, the

referendum process had effectrvely exacerbated ethnrc dlvrslons ln the country

Followrng the conclusron of the referendum, the Kenya Natronal Commrssron on

Human Rrghts (KNCHR) rssued a report rn whrch rt concluded that

The referendum was about a new constr(utronal dtspensatton only ln name Rather, rt

was a moment to settle vanous polttrcal scores, up-end drfferenl polrtrcal players, and

assert polrtr(al supeoonty And tn thrs zero'tum game between polltlclans, ethnrclty,

pa(ronage and rnotement became the preferred tools of the trade, wlth the people of

the country beanng the brunl of therr antrcs r

Followrng the rerectron of the Wako Draft, all pretensrons by the government that rt

was pursurng reforms and a transttlonal agenda faded Presrdent Krbakrdrssolved hrs

Cabrnet and formed a government of nattonal untty whrch tncorporated promlnent

members ofthe prevrous KANU government The NARC members who had opposed

the proposed Constrtutron were dropped from Cablnet They subsequently formed

the Orange Democratrc Movement (ODM), whrle polrtrcrans and polrtrcal partres

allred to the government, and Prestdent Ktbakr rn partrcular, formed the Party of

Natronal Unrty (PNU). The two parttes, under the leadershlp of Rarla Odrnga and

Presrdent Mwar Krbakr respectrvely, would later be at the centre ofthe dlsputed 2007

Presrdentral electron

8 Kcnya Naronal Commissron on Huma REhls Sehavng baoty Rclercndum rcpai \2006) 5



34 With the government having reneged on its general promise to pursue transitional
justice, the Kenya National Commission on Human Rights (KNCHR) and civil society
organisations continued to push for the formation of a truth commission. ln
particular, the KNCHR organised a series of events to honour and celebrate the life
of prominent individuals who had been assassinated since Kenya's independence.
The first such event recalled the life of Tom 

^,{boya 
and his assassination.o The

expectation of this particular event was two-fold:

to educate the public on who Tom l\4boya was and why his assassination must
not be forgotten; and

to enable the country to begin to understand the need to push for a truth
commission to bring out the truth or as much of it as possible, regarding the
assassination ofTom Mboya and others who had suffered in defence of human
rights and political freedoms, as part of the mechanisms of transitional justice
in Kenya.

However, these efforts did not yield any immediate results. ln addition, the KNCHR

and CSOs continued to work with victim groups in pushing for the establishment
of a truth commission. ln June 2006, they organized an international conference
on transitional justice with the main objective of creating a forum for sharing
comparative lessons on transitional justice mechanisms.

The 2O07l2O08 Post-Election Violence

35. Public debate on transitional justice resurfaced in the period running up to
the 2007 general election. On 7 December 2007, Kituo cha Katiba organized a

workshop in Nairobi on the theme 'Revisiting Trcnsitionol Justice: A non-portison
ond non-governmentol engagement'.Ihe objective of the workshop was to make
truth and justice'an election issue Kenyans could vote on during the December
2007 elections and to pressure politicians to state their stand on the issue:,n

36 lnstead, political campaigns leading up to the general election were dominated
by corruption, hate speech and negative ethnicity. ln December 2007, the KNCHR
published its second periodic report entitled sri// Eehaving Eodlyl,'The Report
documented blatant violations of the electoral code, including misuse and
misappropriation of public resources, the participatlon of public officers in political
campaigns and incitemenl to and incidences of violence.

9 Kenya NalonalCommrssion on Human Rehls In evenhg vith fam Mboya l2DO6)
10 Krtuo cna Katrba Reponafhe coove ng on truasfianal Nst6e n Kenya. Narrobr 7 Oecember 2007
11 Kenya Natonal Commrsson on Human R Oits Slillbehavnq badly Second penodic .epod al the Electon-Mantanng Prolect

(2007).
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37 The perrod towards the general electron was also charactertsed by tntense vtolent

actrvrtres by mrlrtra groups, especrally the Mungrkr sect and Sabaot Land Defence

Force (SLDF) The government responded to the vrolence wrth great force ln

November 2007, the KNCHR publshed a report on extraludrcral krllngs The

report concluded that the polrce could be compLcrt rn (he krllng of an esttmated

500 rndrvrduals suspected to be members of the outlawed Mungtkr sect,''? whrch

had wreaked terror rn many parts of Central Kenya and areas of urban tnformal

settlements tn the caprtal clty Narrobl

38 Thus, the general elec ons of 27 December 2007 were conducted tn a volatrle

envrronment rn whrch vrolence had been normalrsed and ethntc relatrons had

become porsoned ln effect, fertrle ground had been prepared for the eruptron of

vrolence Therefore, when the results of the prestdentral electron were drsputed,

and both PNU and ODM clatmed vtctory, vrolence erupted The scale of the post-

electron vrolence (PEV) was unprecedented lt lasted for a perrod of two months

and affected all but two provrnces rn the country 'J lt ls estrmated that 1,,l33 people

succumbed to the vrolence whrle approxrmately 350 000, were drsplaced from

therr homes n and property worth brllrons of shrllrngs destroyed through arson and

other forms of attacks lt was the darkest eprsode tn Kenya's post-lndependence

hrstory,

Kenya National Dialogue and Recon(iliation

39 News of the PEV qurckly spread across the world Shockrng rmages of a natron

engulfed by vrolence were splashed on local and rnternatronal medra outlets Yet,

the protagonrsts at the centre of the drsputed prestdentlal electton, Prestdent Mwat

Krbakr of PNU and Rarla Odrnga of ODM (herernafter referred to as the Prrncrpals),

took hard-lrne posrtrons, each tnsrstrng they had won

40 The rnternatronal communrty, wrth the Afflcan Unron (AU) takrng a lead,

responded almost rnstantly, wrth all efforts channelled towards unlockrng

the polrtrcal gfldlock and bflngrng to cessatron the vtolence that was steadrly

pushrng the country towards drslntegratton 15 From 8 to 10 January 2008, then

AU Charrman, Hrs Excellency John Agyekum Kufuor, Presrdent of Ghana, vlsrted

the country and rnrtrated a medratron process between the Prrncrpals, After he

12 (NCHR I/)e cry ofDiood Repan on e\lnludtct.l Anhngs and d6.ppcatances (2008)

1 3 See R epubl c ol Ke nye Repad of luqut ry tnla Pasl Elcclon Valettcc l20QB) tll e rernaller C I P EV Repo()
11 CIPEV Repon ln I2 above) 3a6 352
15 Promrnenl ndrvtduals who vrsrled K6nyawlh a vtcw lo broker peace rncludeo lormer Presidents Alrlnad Telan Kabbah

ol Sre,ra Lcone Eenlamn Mkapa ol Tanzanra Kelumle Masireol Bolswana and Kenneth KaundaofZamba othcrs
rnct!ded Archbrshop Desrnond T!u of SouthAklca and lhe lhenAssrstant Secr.lary ol Slale lorAkrca JendayrFraser

ll



left, and wrth the blessrngs of the two Prrncrpals, the medratton process was
taken over by a three-member Panel of Emrnent Afrrcan Personalrtres (hereafter
referred to as the Panel) composed of three Afflcan rcons. former Unrted Natrons
(UN) Secre ta ry-6enera I Kofr Annan, former Mozambrcan Mtntster and Frrst Lady
GraCa Machel and former Presrdent of the Untted Republrc ofTanzanra Benlamtn
Mkapa

41 The Panel, charred by Kof Annan, arrrved rn Kenya on 22 )anuaty 2OO8 and
rmmedrately proceeded to hold meettngs wrth relevant stakeholders Two days
later, on 24 January 2008, the Panel managed to convene a meelng between the
two Pnncrpals A few days later, on 29 January 2008, the Kenya Natronal Dralogue
and Reconcrlratron (KNDR) was formally launched by the Prrncrpals rn the presence
of the Panel

42 Wrth the Panel as medrators, the KNDR negotratrons were conducted by
rep rese ntatrves of th e two opposrng srdes the PNU srde was represented by Ca brnet
mrnrsters Martha Karua, 5am Ongen, Moses Wetangula and Mutula Krlonzo, whrle
the ODM srde was represented by Musalra Mudavadr, James Orengo, Wrlltam Ruto,
and 5ally Kosqet

43 The negotratrng leam agreed on an agenda compnstng four marn ttems ,'

rmmedrate actron to stop the PEV and restore fundamental rrght s and lrbertres,

rmmed rate measures to address the h umanrtanan cnsts, promote reconcrltatton,
healrng and restoratton,

how to overcome the polrtrcal cflsts, and

' address long-term rssues and soluttons

44 ln respect to Agenda ltems I to 3, the negotratton team concluded a senes
of publrc agreements, layrng out lhe agreed modalrtres for tmplementrng the
broader oblectrve of the KNDR process, whrch was,to achteve sustarnable peace,
stabrlrty and ,ustrce rn Kenya through the rule of law and respect for human
ng hts'

Agreed Stat"ment on Security Measures, I February 2OOg Under thrs
Agreement, the parttes commttted themselves to take actron to halt the
vrolence The Agreement called on the polrce to act rn accordance wrth the
law and to carry out thetr dutres and responslbrltttes wtth tm partralrty, lt (alled

16 Annotaled Agcnda lor the Kenya NatronalD alogue and Reconcrhatron repnnred nAU paneloi Emrne.lAlncan pcrsonalltes
& The KolrAnnan Fo!ndatar Kcnya Nahonat DDbgue and Recanctlatton Easrc Documenls (2010) 1
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on all leaders to embrace and preach peace and further listed a range of

measures to be taken towards restoring fundamental rights and civil liberties.

Agreed statement on Measures to Addless Humani'tarian Crisis,4 February

2008. This Agreement laid out measures for the assistance and Protection of

internally displaced persons (lDPs). lt also proposed the operationalisation of

the Humanitarian Fund for Mitigation of Effects and Resettlement of Victims of

Post-2007 Election Violence. With respect to immediate measures to promote

reconciliation, healing and restoration, the Agreement proposed that a truth,

.lustice and reconciliation commission that includes local and international

jurists should be established.

Agreed Statement on How to Resolve the Politi(al Crisis, 14 February 2008.

This Agreement, in the first instance, outlined a number of options that were

available for resolving the political crisis, with the strengths and weaknesses

of each option. lt then charted the way forward, including: a forensic audit

of the electoral process; comprehensive constitutional reform; establishment

of a truth, justice and reconciliation commission; and the identification and

prosecution of perpetrators of PEV.

On 28 February 2008, after4l days of intense mediation,'/ the formal negotiatrons

were concluded with the sig ning of the Agrcement on the Principles of Partne$hip

of the Coolition Government lheteinafter referred to as the Coalition Agreement)

between the Principals. Upon the signing of the Coalition Agreement the PEV

cea sed.

17 See E Lrnoenmayer 8 J Kaye A chotce lor peace, The slory ol lony'one days al medtalon nt Xenva \2AAg)

45

t(;



46

47

On the basrs of the Coalrtron Agreement, the Natronal Assembly enacted the
Natronal Accord and Reconcrlratron Act on t8 March 2OO8 The Natronal Accord
paved way for the establtshment of a coalrtron government and the offrces of
Pflme Mrnrster as well as those of two Deputy Pflme Mtntsters

Followrng the srgnrng of the Coalrtron Agreement, the Panel appornted Am bassador
Oluyemr Adenlr, a former Mtntster of Foretgn Affarrs of Ntgefla, to conclude
negotratrons on Agenda ltem Four On 4 March 2008, the followrng agreements
were srqned

General Principle3 and Paramcters for the lnde-pendGnt Review Committee
on the 2007 Gcner.l Elections (IREC). Pursuant to thrs Agreement and the
Commrssrons of lnqurry Act, the lndependent Revrew Commrssron headed by
.Justrce.,ohann Krregler of South Afrrca was appornted on t4 March 2008 After
conductrng a forensrc audrt of the electoral process IREC concluded that lhe
pollrng process was undetectably perverted and that the recorded and reported
results were so rnaccurate as to render any reasonably accurate, reltable and
convrnctng conclusron rmpossrble.'^

Gcncral Principlcs end Par.meters for th? Commission of lnquiry into
the Post Election Violence (CIPEV). Thrs Agreement, together wrth the
Commrssrons of lnqurry Act, formed the basrs for the apporntment of a

Commrssron of lnqurry tnto Post Electron Vrolence (ClpEV) headed by Justtce
Phrlrp Wakr on 22 May 2008 The CIPEV carned out rnvestrgattons and tssued rts

report rn October 2008 The Report found that whrle the pEV was spontaneous
rn some areas, rt was planned and financed tn other places ,,

CIPEV generated a sealed lrst of rndrvrduals alleged to have borne the greatest
responsrbrlrty for the PEV and recommended rhe formatton of a specral trrbuna I,

wrthrn a spectfred ttme, for the prosecutron of these rndrvrduals, farlrng whrch
the lrst would be handed over to the Prosecutor of the lnternational Crrmrnal
Court (lCC) for approprrate actron Parlrament farled to eslablrsh such a trrbunal
wrthrn the specrfred trme and the sealed lrst of names was as a result handed
over to the then ICC Chtef Prosecutor Lurs Moreno-Ocampo A sefles of events
followed thereafter, leadrng to the rndrctment of srx Kenyan rndrvrduals before
the ICC

. Gcneral Principles and Parametcrs for thc Truth, Justic. .nd Raconcili.tion
Commission (T.,RC Agreement) Thrs Agreement formed the basrs for the

18 Republ c o{ Kenya Repod o{ the tndcpendenl Rey,?u, Co.nmlssron (2008)
19 CIPEV Reporl
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establrshment of the Truth, Justrce and Reconctltatton Commtsston (TJRC) Ihe
detarls of the Agreement are drscussed rn detarl below

Roadmap for a Comprchensive Constttutional Review Proccss Thrs

Agreement outlrned a five-step process for the enactment of a new consttlutton

It formed Ihe basrs for the enactment of the Constrtutton of Kenya Revrew Act

2OO8 and the apporntment on 23 February 2009 of a Commrttee of Experts {CoE)

charged wrth the functron of spearheadrng the constrtutronal revlew procest.

After an elaborate consultatrve process, the CoE Produced the proposed new

Constrrurron of Kenya, whrch was sublec(ed to a nattonal referendum on 4 August

20lO The referendum returned posttrve results, leadlng to the promulgatron of

the new Constrtutron of the Repubhc of Kenya on 27 August 2010

48 On May 28 2008, the KNDR parttes srgned another agreement rn whrch they

reaffirmed therr commrttnent to address long-term tssues ltsted under the KNDR

Agenda ltem Four"The KNDR process came to a formal end on 30 July 2008, wrth

the adoptron of an lmplementatron Framework The lmplementatron Framework

rndrca(ed actron pornts, trmeframes and focal pornts for each ofthe tssues tdentrFed

under Agenda ltem Four.

The TJRC Agreement

49 The TJRC Agreement spelt out the general parameters, gurdtng prrncrples and the

broad rules thar would govern the creatron and operatlon of the Commtsston ln

partrcular, the followtng general parameters were agreed upon'

- A truth, rustrce and reconcrltatton commlsslon was to be created through an

Act of Parlrament and adopted by the Legrslature wtthtn four weeks,

The Commrssron would tnqutre tnto human rtghts vtolattons, rncludtng

those commrtted by the 5tate, groups or tndtvtduals Such lnqurry was to

rncturde but not be lrmrted to polrttca lly-mo(rvated vtolence, assasslnatlonS,

communrty drsplacements, settlements and evtcttons The Commtsston was

also to rnqurre rnto major economtc crtmes, rn parttcular grand corruptlon,

hrstoflcal land rnrustrces and the lllegal and rrregular acqulsltlon of land,

especrally as related to confltct or vtolence Other htstorrcal rnlustlces were

also to be rnvestrgated

The Commrssron was to tnqulre rnto events whlch took place between

December '12, 1963 and February 28, 2008 However, tt was also mandated to

20 Staternenl ol Pnnogles on Long-T?rm lssues and Solutons repr nla! n AU Panel ol Emrnenl Akrcan PeBonal(res & The Kofl

Annan Fo!ndalron Xcrya NaaonalDaloguc and Reconahalon Basc Documents \2010) 685
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look at antecedents to this period where necessary in order to understand the
nature, root causes, and context that led to such violations, violence, or crrmes.

The Commission was to receive statements from victims, witnesses, communities,
interest groups, persons directly or indirectly involved in events, or any other
group or individual; underlake investigations and research; hold hearings;
and engage in activities as it determined to advance national or community
reconciliation, The Commission was permitted to offer confrdentiality to
persons upon request, in order to protect individual privacy or security, or for
other reasons. The determination as to whether to hold its hearings in public or
in camera was left to the sole discretion of the Commission.

Blanket amnesty would not be provided for past crimes. Provision was made for
the proposed commission to recommend individual amnesty in exchange for
the full truth. Serious international crimes including crimes against humanity,
war crimes, or genocide were not amnestied, nor were persons who bore the
grealest responsibility for crimes that the Commission would cover.

The Commission was to complete its work and submit a frnal report within two
years. The final report was to state its findings and recommendations which
would be submitted to the President, and made public within fourteen ('t4)

days before being tabled in Parliament.

It was also agreed that the proposed Commission would reflect the following
principles and guidelines, taking into account international standards and best
practices:

lndependence: The Commission was to operate free from political or other
influence. lt would determine its own specific working methodologies and
work plan, including those adopted for investigation and reporting. lt would
also set out its own budget and staff plan.

Fair and bolanced inquiry: ln all its work, the Commission was to ensure that it
sought the truth without influence from other factors. ln representations to the
public through hearings, statements, or in its final report, the Commission was
to ensure that a fair representation of the truth was provided.

Approptiate powers: The Commission was given powers of investigation,
including the right to call persons to speak with the Commission and powers
to make recommendations to be considered and implemented by the
government or others. These recommendations could include measures to
advance community or national reconciliation; institutional or other reforms,
or whether any persons were to be held to account for past acts.

0{(
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Fullcooperotion:Government and other state olfices were to provide information

to the Commission on request, and to provide access to archives or other sources

of information. Other Kenyan and international individuals and organizations

were also urged to provide full cooperation and information to the Commission

on request.

Finonciol support: lhe parties were to encou rage strong financial support to the

Commission. The Government of Kenya was expected to provide a significant

portion of the Commission's budget. Other funding could be obtained by the

Commission from donors, foundations, or other independent sources.

51 . On the composition of the Commission, the TJ RC Agreement stated that:

The Commission would consist of seven members, with gender balance taken

into account. Three of the members were to be international. The members

were to be persons of high moral integrity, well regarded by the Kenyan

population, and to possess a range of skills, backgrounds, and professional

expertise. As a whole, the Commission was to be perceived as impartial and

no member was to be seen to represent a specific political group At least two

and not more than 6ve of the seven commissioners were to be lawyers.

ln keeping with international best praclices and to ensure broad Public trust in

and ownership of the process of seeking the truth, the national members of the

Commission were chosen through a consultative process. The Commissioners

were to be named no more than eight weeks afler the passage of the Act lhat

established the Commission.

The three international members were to be selected by the Panel of Eminent

African Personalities, taking into account public input.

The legislative process

52. Parties to the T.,RC Agreement had anticipated that the Commission would be

(reated within four weeks of signing the Agreement. This timeline was both

ambitious and ampractical for two significanl reasons. Firstly, four weeks was

too short a period for the legislative cycle to run full course, considering that

the National Assembly was required to enact several other pieces of legislation

emanating from the KNDR process.

53 Secondly, and perhaps more importantly, four weeks was too short a period to allow

for sufficient consultations with and meaningful participation of stakeholders in

the legislative process. The legislative process ofhcially commenced on 9 i/ay 2008.

2t)
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wrth the publrcatron n the Kenyo 6dzefle of the Truth, Justrce and Reconcrlratron
Commrssron Erll by the Mrnrstry of Justrce, Natronal Cohesron and Constrtuttonal
Affarrs (Mrnrstry of Justrce) r1 Thrs was slrghtly more than one month outsrde the
trmelrne grven rn the TJRC Agreement

The publrcatron of the Brll was greeted wrth much cnttctsm, espe(rally because
stakeholders clarmed that they had not been meanrngfully engaged rn rts
draflrng Moreover, several of tts provtstons on the mandate and operattons of a

truth commrssron (such as provrsrons on amnesty) dld not reflect tnternattonally
accepted standards Thrs prompted crvtl soctety organtzatrons [o prepare revrews
of the Erll for consrderatron by the Mtnistry of Justrce and the Natronal Assembly

The Multr-Sectoral Task Force on the TIRC, an umbrella body of CSOs whrch
later evolved tnto the Kenya Transrtronal Justrce Network, prepared a detatled
memorandum proposrng amendments to the TIRC Brll, especrally rn relatron to rts
provrsrons on the followrng ob;ectrvesandfunctronsoftheCommrssron,economrc
crrmes, rndependence of the Commrssron, amnesty, and rmplementatron of the
recommendatrons of the Comm rssron ,r Amnesty lnternatronal rarsed srmrlar rssues
and even expanded the concerns r,

Some of the concerns and proposals made by the varrous CSOs were taken up
by the Mrnrstry of .Justrce and ultrmately by the Nattonal Assembly For example,
the hrtherto broad amnesty provtstons were amended to altow for condrtronal
amnesty for a very narrow lrst of crrmes.

il ltt

After gorng through the full legrslatrve cycle, the Truth, Justtce and Reconcrlratron
Act became law on 23 Oc(ober 2OO8 The Act recerved presrdentral Assenr on 2g
November 2008 and came rnto operatton on l7 March 2009

21 Sp€calGazcie Nolrce No 23 of 2008
22 Tha MullF S ecloral Task Forc€ on the Trulh Justrccand Reconcrlalon p rcce\s l/lcmorandtn on lhc p.apose(1 amandments

ta the TJR' 81 2AA8

23 Arnnesty lnlernanonal Kenya Conc.hs abaut Truh Just^e a.(l Recanctltatrcn Ca.amtsson Bnl May 2008 AFR
32/009/2008

21



0li t

Establishment of the Commission

There were three mrlestones rn the establtshment of the Commrssron the selectlon

and apporntment of Commtsstoners, therr tnauguratron, and the settlng up of the

Commrssron These three mtlestones are dtscussed here ln turn.

Selection and appointment of Commissioners

59. The TJR Act provrded for the appotntment of ntne Commtsstoners, srx Kenyan

crtrzens appornted through a natronal consultatlve process and three non-cltlzens

selected by the Afrrcan Unron Panel of Emrnent Afrtcan Personaltttes The A(t

requrred gender equrty (and geographtcal balance rn the case of Kenyan crtrzens)

rn the selectron of the Commtsstoners,"

60 The selectron of the Kenyan Commtsstoners was done through a broadly

consultatrve process that tnvolved ctvtl soclety and Parltament)5 The process

began wrth the creatton of a Selectron Panel composed of ntne tndrvtduals

nomrnated by vartous reltgrous and professronal organrsatlons rn the followlng

proportron

two rndrvrduals nomtnated by a,otnt forum of rehgtous organlsatlonS,

one person nomrnated by the Law socrety of Kenya (LSK);

one person nomtnated by the Federatron of Women Lawyers (FIDA Kenya)

one person Jorntly nomtnated by the Central Organrsatron of Trade Untons

(COTU) and the Kenya Natronal Unron ofTeachers (KNUT),

one person nomrnated by the Assocratlon of Professronal Socrelres of East Afrrca,

one person nomtnated by the Kenya Natlonal Commrsslon on Human Rlghts

(KNCHR),

r one person Jointly nomtnated by the Kenya Pflvate sector Allrance and the

Federatron of Kenya Employers (FKE), and

one person nomrnated by the Kenya Medlcal Assocratron (KMA) "

2l TJR Acl sec 10

25 Blr sec C Alai Trutlr Juslce and Reconciralcn Co mrsson rn L Mule E L Young leds) hans onzl lustrce t Ncnya

Lao[ng fa\ard @{lechg ottlh. pa \2A11) 111 120(nolrnglhal the selectron process was vord olpublrc panicrpalon

and had lrrnrled rnpLrt or scrutrny kom crvl sooery and v flrms groups

26 TJR Acl sec I
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ln Apfll 2009, the 5eleclron Panel placed an advertrsement n the Kenyo Gozette
and rn three darly newspapers lnvrtrng applrca(rons from persons who met the
q ualrficatrons set forth rn the Actfor nomrnatton as commrsstoners The Act requtred
that the Commrssroners rnclude rndrvrduals wlth knowledge and expenence rn

human rghts law, forensrc audrt, rnvestrgatrons, psycho-socrology, anlhropology,
sooal relatrons, conflrct management, relrgton and gender tssues

The Act also rncluded a broadly worded qualrficatron desrgned to protect the
process and the broad mandate of the Commrssron from any rnterference due to
conflrct of rnterest, The Act thus requrr€d that (ommrssroners be persons who had
'not rn any way been rnvolved, rmplrcated, lrnked or assocrated wrth human flghts
vrolatrons of any krnd or rn any matter whrch rs to be rnvestrgated under thts Act"7

The Selectron Panel sub-contracted a human resources firm to conduct short-
lrstrng of applrcants on rts behalf The 6rm recerved a total of 254 applrcatrons Out
of these, 47 applrcants were selected for rntervtew by the Panel After conductrng
rntervrews, I5 names were forwarded to the Natronal Assembly for constderatron
The Natronal Assembly dehberated the suttabrlrty of the l5 tndrvtduals and
narrowed the number of candrdates to nrne ir The Panel of Emrnent Afflcan
Personalrtres forwarded three names to the Natronal Assembly, whrch rn turn
forwarded those names together wtth those of the ntne Kenyans to the presrdent

By Gazette Notrce dated 22 )uly 20O9, the Presrdent appornled
rndrvrduals to serve as members of the Commrssron )l

Eeth uel Krplagat (Kenya),

Kaarr Betty Murunqr (Kenya),

Tecla Namachan;a Wanrala (Kenya),

Gertrude Chawatama (Zam bta),

Berhanu Drnka iEth ropra),

Ahmed Sherkh Fara h (Kenya),

^ Tom Olrenda (Kenya),

the followrng nrne

27 IJR Acl s.c 10(6)(b)
28 Pror to rhe ameMmenl of the Acl n JUy 2009 the Frrsl Schedule dd not speo,i] th. nlmb.r ot nd vrdlats to b€ foMarded

lrom lh! Nalronal Assernbly lo lhe Presrdenl As sLch the NalDnatAssemhty torwarded n ne {9) narn.s lo the presdenttrom
whom he was rrq! red lo appoinl s x as comrn ssoners Later lheAclwas amended lo requlre PadEm€n o lorward ontv sll
names lo lhe Presrdenl bul lhts amendmenl was of no effecl because rl had been ovarlaken by evcnls

2g See Append r 1 for lhe Dersonal prol es of lhe Commrss,cners
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Margaret Shava (Kenya), and

Ronald Slye (Unrted States)

65 From among the Commissroners, the Presrdent appornted Ambassador Bethuel

Krplagat as Charrperson to the Commrsston The Presrdent also appotnted

Eetty Murungr as Vrce-Charr perso n, though the Act made lt clear that the Vrce-

Charrperson was (o be chosen by the Commtssroners themselves and not the

Presrdent r0 Shortly after the members o[ the Commrsston were appornted, the

Cabrnet rssued a statement rndrcatrng that rnstead of establrshtng a specraltrrbunal

to try those who were allegedly responsrble for the 2007 /2008 Post Electron

Vrolence, rt would be seekrng an expansron of the Commtssron's to tnclude dealrng

wrth these cases Thrs dectsron was hrghly crrlrcrzed by a broad sector of Kenyan

socrety and would later have an tmpact on the work of the Commtssron although

the decrsron never saw the lrght of day Frrstly, the decrslon created the lmpresslon

that the government was tncltned to u5tng the Commtsston as a Shreld agalnst

those who were alleged to bear responsrbrlrty for the PEV Secondly, a sectlon

of CSOs and donors resolved not to work wrth or fund the Commlsslon untrl the

Cabrnet's decrsron rs reversed

lnauguration of the Commission

66 The Commrssroners were sworn tnto office on 3 August 2009 As ls dlscussed ln

Chapter Four of thrs Report, the oath of office taken by the Commrssroners was one

of the grounds on whrch a group of acttvrsts filed legal sutt challengrng the exrstence

of the Commrssron I

67 Durlng therr rnaugural meetrng, and tn accordance wlth Sectron 1l(2) of the TJR

Act, Commrssroners elected Betty Murungt as the Vrce -C hatrperson. However,

as wrll be drscussed rn detarl later, Betty Murungr subsequently restgned, firsl as

Vrce -Cha rrperson and then as a Commtssroner Whrle the Prestdent was requtred

to gazette her vacancy wrthrn seven days of her restgnatton so that a replacement

could be chosen, such notrce \ /as never publrshed and thus no replacement was

ever provrded

68 From mrd-Aprrl 20l O the Commtsston operated wtth only erght full-trme

Commrssroners, When Ambassador Krplagat stepped asrde rn November 2010 for

srxteen months, the Commtsston operated wlth only seven full-tlme Commtsstoners

30 TJR Acl sec 11(2)

31 Augrslne Nptu Kalhangu Eg Olh.ts v fJRC E BelhuelKtplagal Brgh Courl M rscellaneou s Ap p|ca lron No a70 o12009

24



0ui

69 Wrth the resrgnatron of Betty Murungr as Vrce Charrperson, Tecla Namachanla
Wanlala was elected the Commrssrons Vt(e-Charrperson She later served as the
Commrssron's Actrng Charrperson from 2 November 2010 (o 27 February 2O'12

whrle Ambassador Krplagat had temporanly stepped asrde from offce

Foundational Tasks

70 The TJR Act Settrng up the Commrssron rnvolved four foundatronal tasks

establrshrng the Commtsston's secretafl aU

developrng rnternal polr(y and procedural documents to gurde the work of
the Commrsston,

conceptualrsrng and tnterprettng the Commrsston's mandate, and

rnformrng the publrc about the Commrsston's extstence and the purpose of rts
work

71 Chapter Two of thrs volume of the Report drscusses rn detarl the Commrssron's
rnterpretatron of rts mandate whrle Chapter Three outlrnes the Commtsston's
endeavour to rnform the publrc of rts exrstence and work

72 The detarled aspects ofthese foundatronaltasks were performed by nrne thematrc
workrng groups lnrtrally, budget constrarnts delayed the recru tment of staff and
the workrng groups were each composed of three or four Commlssroners The
workrng groups were as follows

- Structure Workrng Group

Gender Worktnq Group

' Stakeholder Collaboratron Workrng Group

, Rules of Procedure Workrng Group

H uman Resources Workrng Group

Secuflty Workrng Group

Outreach and Publrc Awareness Workrng Group

, lnternal Rules and Polrcy Workrng Group

Communrcattons and Medra Workrng Group

Legal Affarrs Workrnq Group

li
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lnternal Policies

73 The admrnrstratlve operatrons of the Commtsston were gurded by, among others,

the followrng rnternal polrcy and procedural documents Staff Employment

Polrcy, Staff Code of Conduct and Confrdentraltty Agreement, and Securrty Polrcy.

Employment Policy The Employment Polcy was the basrc poltcy document

whrch dehned the relatronshtp between the Commrssron and rts employees,

rncludrng the rrghts and responslbrlttres of each pany lt served as a rtch source

of rnformatron about the Commrsston's workrng condttrons, benefrts and poltcres

Each staff member was expected to be acquarnted wrth and abrde by the

Employment PoIcy rn the conduct oftherr dutres and rn thetr general deportment

Code of Conduct .nd Confidlntiality Agrecment Employees of the

Commrssron were requtred to ablde by a code of conduct and take an oath of

confidentralrty ln srgnrog the document Commrssron staff undertook

. not to reveal any tnformatton that they came across tn the course of thetr

work Such rnformatton rncluded, but was not lrmrted, Io the names of the

vrctrms and wttnesses or adversely menttoned persons and the speclfic detalls

of therr statements, prctures, reports, and documents of the Commtsston Thts

restnctron would apply both durrng the perrod of therr employment and

thereafter,

. to deat wrth wrtnesses wrth compasston and respect for thelr dlgnlry;

. not to reveal or otherwtse dlscuss wlth anyone outstde the Commlsslon

rnformatron regardtng the tnternal operaltons and actlvltres of the Commrssron,

. to bnng to the rmmedrate artentton of the Dlrector of Ftnance and

Admrn rstratron or Chref Executtve Officer any breach of the Code of Conduct

that they become awale of,

. to promptly deltver to the Commlsslon all property of the Commtsston

whenever requested or rn any event upon termtnatton of employment,

. not to engage ln other employment or actlvrtles that could result tn a confltct

of rnterest (rncludrng the reasonable perceptton of a confltct of rnterett) wrth

therr employmenl tn the Commlssron

. not to grve preSs or other medla lntervrews, on or off the record, wlthout

exPress wrrtten authorlty from the Dlrector of Comrnuntcattons or the

Chref Executrve Officer

5.curity Policy Thrs document Iard out measures relatrng to the securrty of the

Commrssroners, the Commrssron's staff, and wttnesses who rnteracted wlth the

Co m m rssron
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Management and Administration

Organisational structure

The Commrssron's organrsattonal structure was desrgned wtth the assrstance of an
rndependent Consultant Later, a 6ve-member team compflstng officers from the
Mlnrstry of Justrce, Nattonal Coheston and Constttutrona I Affa trs (Mtn rstry of Justtce)
and Mrnrstry of State for Publrc Servrce was asstgned to support (he Commrssron
wrth thrs task. However, as ts drscussed below rn detatl, the Commtsslon's
organrzatronal structure was not approved,

75 The fu nctrons and oblectrves ofthe Commrssron were drscharged by Commrssroners
who were posrtroned at the apex of the Commrssron's organrsattonal structure
Accordrng to the TJR Act, the overall task of supervrsrng and drrecung the work of
the Commrssron rested wtth the chalrperson ri lt also rndrcated that the charrperson
would presrde over all meetrngs of the Commrssron and was tts spokesperson rr

76 TheTlR Act allowed the Commrssron to establrsh such commtttees as rt consrdered
necessary tor the better performance of rts [unctrons pursuant to thrs provr5ron,
the Commrssron establrshed seven commtttees that fell under two broad
categofles mandate and admtntstrattve commtttees, Mandate commrttees were
responsrble for gurdrng, both conceptually and practrcally, the Commrssron,s
executron of rts substanttve mandate There were four such commtttees

Human Rtghts Vrolattons Commrttee,

Reparatrons and Rehabrlttatton Commrttee,

Reconcrlratton Commtttee, and

- Am nesty Commtttee

74

77.

0Nt

Admrnrstratrve commrttees provrded polrcy gurdance for the darly functtonrng of
the Commrssron Three commtttees and one sub-commtttee were establtshed for
t hrs purpose

Commrttee on Ftnance and Admtnrstratton and tts sub-commrttee on
Recru rtment and Human Resources,

' Commrttee on Logrsttcs, Secuflty and pro(urement, and

' Commrtlee on Communrcatrons and Crvrc Educatron.

32 TJR Act sec 10(1)(c)

33 TJR Acl sec 1olr)(a)



0.1t

78

79

80

The Commlssron's Setretanat was headed by the Secretary to the Commrssron who

was also rts Chref Executrve Offrcer " The CEO \ryas responsrble for the day-to-day

admrnrstratron and managernent of the affarrs of the Commtsston r'

The technrcal operatrons of the Comm tsston were carrted out by erght departments,

each headed by a Dtrector responsrble for dtrectrng, supervrsrng and coordrnattng

work wrthrn therr respectrve departments The erght departments were as follows.

Crvrc Educatron and Outreach,

Research,

lnvestrgatrons,

Legal Affatrs,

Specral Support Servtces,

Comm unrcatrons,

Frnance and Admrnrstratron, and

Documentatron and lnformatton Management

Although the vaflous unrts had specrfc terms of reference, thelr operatlons were

harmonrsed to ensure coherence and effictency tn the executton oI the Commtssron's

mandate The work of each department fed rnto and lnformed the work of the other

unrts Thrs was factlrtated by perrodrc meetlnqs of all Dlrectors whrch allowed each

department to learn about and contrtbute to the work of the other departments

Civic Educ.tion end Outleach DePartment Th ls Department was responstble

for educatrng, enqaqrng, and encouragtng the publlc to contrtbute posrtrvely

Io the achrevement of the oblectrves of the Commlssron ln partlcular, the

Unrt (a) coordlnated the dtssemtnatton of tnformatton about the Commrssron

Io the general publtc through educatton and publrc awareness campargns

and other forums, (b) coordrnated reconcrlratron lnrtratrves, and (c) developed

and updated the Commtssron's clvlc educatlon and advocacy materrals

The Department became operatlonal ln August 2010, wlth the hrrrng of the

Drrector Crvrc Edu(atron and Outreach, toqether wrth two programme officers.

Research Dap.rtment The Research Department was responsrble for

three broad tasks. conductrng research lnto all aspects of the Commlsslon's

substantrve mandate, servrctng the resea rch needs of other departments of the

Commrssron, and coordtnattng the wrrttng of the Report of (he Commlsston

31 TJR Act sec 13(1)

35 TJR Acl sec 13(2)
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lnvestigations DcpartmGnt The lnvestrgatrons Department's pnmary role was
to collect, analyze and provrde accurate lnformatton to enable the Commtsston
to burld a complete hrstorrcal record and prcture of gross human rrghts vrolatrons
ln partrcular, the Department was responsrble for rdentrfyrng and tntervtewtng
vrctrms and wrtnesses; collectron and recovery of evrdence from vrctlms and
wrtnesses, and mapprng out areas rdentlfied as scenes of gross vtolattons of
human flghts for the Commrssron's stte vrstts

Legal Affairs Departmcnt The Legal Affarrs Department was responsrble for
hand lrng a ll lega I matters related to the Comm tsston's executron of rts mandate
The Department was also responsrble for organrzrng and coordrna ng the
conduct of the Commrssron's heaflngs It was also rnvolved rn tratntng of
relevant stakeholders (e g lawyers)on matters pertarntng to the Commtsston's
mandate

Special Support Department Thrs Department was establrshed pursuant to
sectron 27 of the TJR Act, whtch provrded that the Commtssron could put rn
place specral arrangements and adopt specrfic mechanrsms and procedures
to address the expenences of women, chrldren, persons wrth drsabrltttes
(PWD), and other vulnerable groups lts prrmary role was to ensure that the
Srtuatron and expeflences of these vulnerable groups were consrstently and
adequately addressed tn all the processes of the Commrssron. ln thrs regard.
rt was responsrble for coordrnatrng the provrston of counselltng servrces to
vtcttms and wrtnesses and generally caterlng for therr welfare. rncludrng therr
accommodatron and travel needs, The Department was also responsrble
for the organrsatton of the women's hearrngs and the themattc hearrngs on
chrldren and persons wrth drsabrlrles

The Communications Departmcnt. Thrs Department was the lrnk between
the Commrssron and the medra and by extensron between the Commrssron
and the general publrc The Department managed the Commtsston,s medta
and pu blrc relatrons

The Financc .nd Administration Department The Department of Frnance
and Admrnr5tratron was responsrble for provrsron of togrstrcal and admtntstratrve
support to the Commrssron Thrs rncluded the procurement of goods and
servrces and the preparatton and management of the Commrssron,s budget and
hnance

ICT end Documcntation Dep.rtment: the ICT and Documentdtron Department
was responsrble for the management and provrsron of the Commrssron,s
rnformatron and communrcatron technology needs lt was also charged wrth
the custody of all records and documents and the creatron and marntenance of
the database and the Commrssron's websrte

0rf
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Recruitment of staff

81. The Commission was permifted by its enabling legislation to appoint officers and

other staff as considered necessary for the proper performance of its functions.!6

However, due to lack of funds, the Commission operated with neither a secretary

nor a secretariat during its first fiscal year (2009-2010). During this period,

Commissioners performed most of the administrative and organisational work

with the assistance of a 'l 7 member support staff seconded to the Commission by

the Ministry of Justice.

36 TJRAct, sec 30(1).
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82 The Commrssron commenced tts recruttment process ln February 20lO wrth
the hrnng of the Secretary/Chref Executrve Offrcer Most lrne drrectors and staff
were hrred rn August 2010 and the vaflous departments commenced operattons
around September 20'10 At the hetght of rts operatrons, the Commrssron had
a total of 150 members of staff.r'Thrs number was gradually reduced as the
Com m rssron approached the conclusron of rts term Thu s, as at 4 November 20l 2,

the rnrtral date for rts closure, the Commtssron had a total of 60 members of staff
However, upon recetvtng a further extensron of tts term, and as part of tts efforts
to frnalrze all pendtng mandate operattons, the Commtsston rn January 2Ol3 re-
hrred staff

. Vrctims os stoff

83 ln August 2010, the Commrssron recrurted 304 statement takers and deployed them
across the (ountry to take statements from vrctrms, thetr famtltes and wttnesses
Amongst those recrurted were rndrvrduals who were vrcttms of vtolatrons that fell
under the Commrsston's mandate and scope of rnqutry Sectrons of crvrl socrety and
others rarsed the concern that engagrng vrctrms as staff of the Commrsston was
rnapproprlateTheyarguedthatvrctrmswouldbeparttal byvtrtueoftherrexpeflence
and therr engagement as staff of the Commrssron would compromrse the statement
takrng process

84 The Commrssron drd not take these concerns lrghtly The decrsron to engage
vrctrms as staff members was based on comparattve expeflence Many truth
commrSsrons across the world have tnvolved vtcttms Some of the best known truth
commrssrons have had vrctrms as Commrssroners and Charrpersons, for example,
Archbrshop Desmond Tutu charred the South Afnca's Truth and Reconcrlratron
Commrssron Truth commrsstons are desrgned to be vrcttm-centred, though not
vrctrm-domrnated, processes Engagement of vrctlms factlrtates access to vtcttm
communrtres, and promotes ownershrp and legrtrmacy of the process The nght
to effectrve remedy requrres that victtms are rnvolved tn the processes of findrng
solutrons to and redress for vrolatrons

85 Therefore, the questton before the Commtsston was not whether to engage vtcttms
but rn what capacrty and under what terms Frrstly, vrctrms had to qualrfy for the
posrtron they apphed for lust lrke any other applrcant and go through the rntervrew
process Secondly, the Commrsston lrmrted the recrurtment of vtctrms to starement
takers and crvrc educators ln the area of statement takrng the Commrssron also
adopted the poltcy that any rndrvrdual could request a drfferent statement taker

37 For the |st ol sta,t see Appendix 2
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than the one before them, thus ensuflng that tndrvlduals who gaYe statement5 'dere
provtded the safest and most effectrve envlronmenl ln whlch to tell thelr storles

vtcrtms were not hrred as tnvestrgators or as researcherS, or rn any posltrons whlch

rnvolved analysrs of vrolatlons and tdentlfylnq those responslble for such vlolatlons

ln addltron, the Commtsston took measures to ensure that cases of conflrct of lnterest

were mrnrmrSed

The engagement of vrctrms by the Commrssron also had an rmportant reparatory

drmensron to rt It symbolrsed restoralron and affirmatron of the drgntty of vrctrms

and therr flght to access employment tn formal tnstttuttons As documented rn

the'Torture and Detentrons'Chapter rn Volume Two of thrs Report, the marorlty

of vrctrms of torture and detentlon under Presrdent Mol's reglme remarned

u nemployed, decades later Those who were unrverslty students at the tlme of therr

detentron and torture had thetr educatron and careers abruptly and rndefinrtely cut

short Members of the Kenya Atr Force who were suspected to have been behrnd

or supported the 1982 attempted co up d'e@l6,ad th.ftr careers rn the armed forces

abruptly termrnated and the strgma surroundrng therr dlscharge from the Force

made rt rmposstble to secure employment ln any formal lnstltutlon

The small number of vrctrms that the Commtsston engaged as statement takers and

crvrc educators expressed gratrtude that such an opportunrty had been offered to

themrs

Ootobose Monager ond Drectot lnvestryotions

Due to the sensrtrve nature of the rnformatron collected by the Commrsston and the

unfortunate ethnrc susprcrons that have tradrtronally greeted publrc apporntments

rn Kenya, the Commtsston decrded that the posrtrons of Database Manager and

Drrector lnvestrgattons would be held by non-Kenyans lt was tmportant for

the Commrssron to take thrs posrtron glven that perceptrons of bras could be

herghtened rf Kenyan crttzens were to hold these offces ln llne wrth thrs polrcy

decrsron, the Commtsston htred a nattonal of lndta as lts Database Manaqer and a

natronal of New Zealand as rts Drrector of lnvestlgatlons

The remarnrng professtonal posrtrons wlthln the Commrsslon were frlled by

Kenyans lt rs noteworthy that at no polnt drd the Commtsston have reason to be

concerned about the actual btas of any staff member, whether Kenyan or foretgn

3E Se€ c a TJRC/Hansard/Themalrc lieanng on Tonu,el26 Feb 20121p 52
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Stoffing ond gender bolonce

In lne wrth the TJR Act,r" and rts Gender Polrcy, the Commrssron ensured that all
rts apporntments were made wrth regard to the pflncrple of gender equalrty The
Commrssron marntarned a gender balance rn tts staff com posttron, not srmply tn keeprng
wrth a statutory requtrement, but more tmportantly because rt wrshed to ensure
that women accessed tts processes wtth relatrve ease Studtes and rhe experrence
of truth commlsstons have shown rhat havtng more women on staff may make a

commrssron less alenatrng for female vrctrms'. In thrs regard, gender as a factor rn the
Commrssron's recrurtment process, was parlrcularly tmportant for postttons tnvolvlng
certarn responstblltttes such as statement taktng, tnvesttgattons, vrctrm support, and
leadrng evrdence

9l To ensure that rt lrved up both to rts own expectatrons and those of the TJR Act.
the Commrssron perrodrcally assessed tts staff compos tton tn lerms of gender,
Throughout the hfe of the Commrssron, the representatron of women rn rts staff body
was consrstently above 40 percent At the decrston makrng level, the Commrssron
was led by a female Chref Executrve Ofllcer from February 2Ot O to September 20l2,
and the ratro of female decrsron-makers (drrectorate level), stood at 50 percent
durrng the same penod

National and regional offices

The TJR Act desrgnated Nalrobi as the Commrssron's headquarters Between
2009 and 2010 the Commrsston had rts offices at Delta House, Westlands The
offce space at Delta House was found to be rnadequate accommodatron for the
Commrssron's staffing and other needs ln lanuary 20l l, the Commrssron moved to
NHIF Burldrng, where rt was housed for the remarnder of rts tenure

ln order to decentralrse rts presence and reach out to as many Kenyans as posstble, the
Commrssron establrshed regronal offices tn Eldoret, Ganssa, Klsumu and Mombasa
Each regronal office had a regronal coordtnator and an asststant regtonal coordtnator
of the opposrte gender The regronal offices were responsrble for factlrtatrng all
admrnrstratrve support servtces of the Commrssron wrthtn the respecttve regtons
They took the lead rn mobrlrsrng rndrvrduals to attend the Commrssron,s processes
They also served as centralcollectron polnts for statements and memoranda wrthrn
the regrons

39 IJR Acl sec 30(2)

a0 VNesrahel./(cd) I/uth comtussons end qendet pnncotcs pohces end prDcedure (2006) t0
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94 The Eldoret and Mombasa offices served Rrft Valley and Coast Provrnces respectrvely

The Krsumu office servedWestern and Nyanza Provtnces, whtle the Garrssa office served

North Eastern Provrnce and the upper regton of Eastern Provtnce. The Commtsston's

headquarters rn Narrobr \las host lo the regronal offrce for Central Provrnce, Nalrobl

Provrnce (rncludrng Kajrado County) and the lower regron of Eastern Provrnce

Finance

95 Sectrons 43 to 47 of the TJR Act provrded for the establtshment and management

of the Commtssron's funds, whrch consrsted marnly of montes appropnated from

the Consolrdated Fund. The Commtsston's funds were managed by the Mrnrstry of

Justrce durrng the first fiscal year of establtshment and by tts Secretary durrng the

remarnder of rts tenure, The Accounts unlt, comprlSlng an Asslstant Dlrector, an

accountant and two assrstants, was responsrble for runnrng the day-to-day financlal

operatrons of the Commtsston At the level of the Commtsstoners' the Frnance and

Admrnrstratron Commrttee was responstble for formulattng financtal polrcres and

exercrsed an oversrght role rn relatlon to all matters of finance and admlnrstratron

96 ln accordance wrth lnternatronal Frnancral Reportrng Standards, as read wlth the

TIR Act and the Government Ftnancral Management Act, the Commlssron prepared

financral statements for each fiscal year of r15 exrstence wlth the exceptlon of

iscal year 2009-2010 duflng whrch - as earlter mentroned- the Mrnrstry of lustrce

managed the Commrssron's funds, These financtal statements were submltted for

audrt to the Kenya Natronal Audlt Of6ce (Aud ltor-General), rn complrance wrth the

provrsrons of sectron 20 of the Publrc Audtt Act ''
Ycar 2O1o-2Ol l, the Audrtor General was of the optnron that the 6nancral

statements as su bmrtted to the Natronal Audrt Office were a fatr representatton,

rn all rnaterral respects, of the financtal posrtron of the Commrsslon as at the

close of that year However, the oplnron was qualrfied as the Audrtor-General

rarsed concerns tn relatton to specrfic tssues whtch were subsequently

addressed by the Commrsston

Year 201 1-2012 As at the ttme of submrsston of thrs Report, the Offce of

the Audrtor General had not rssued lts report concernlng the Commtssron's

financral posrtron for the year 201 l -201 2.

Allegations of corruption and 6nancial imProPrieties

97 ln July 201'1, (he commtsston was accused of corruptron and other financral

rmpropfletres Reports surfaced rn the medla allegtng corruptton wtthtn the

Commrssron The medta reports appeared to reference lnternal documentatron

,l.t

a1 See Appendrx 3 lor lhe Audrled Slalemenl ol F,nancral Posltlon lor the Years 2010_2011 and 2011'2012



of the Commrssron although sourced through other organrsatrons Thrs prompted
the Commrssron to undertake urgent rnternal tnvesttgattons lt was found that
the medra reports were unfounded The rnvestrgatrons were undertaken wrth the
generous coopera on of an organrsatron rn whrch the rndrvrdual who released

the false rnformatron worked The Commrssron was drsmayed to learn that the
rnformatron was based on selectrve release of mrsleadrng rnformatron from wrthrn

the Commrssron by rndrvrduals lrnked to Ambasgador Krplagat

98 Near the end of 201 1 and rnto early 201 2, new stones of 6nancral mrsmanagement at

the Commrssron surfaced rn the press agatn These storles were based on a confidenttal
management letter that had been sent to the Commrssron by rts external aud(or
The lelter from the audrtors was a typtcal management letter - wfltten after an tnttral

revtew of the Commrssron's accounts and requesttng clarrficatron on a number of
matters As part of the audttrng process, and not the end of rt, management letters
do not provrde a relrable rndrcatron of the state of an organtsation's frnancral affarrs,

99 Unfortunately copres of the management letter were leaked from rnsrde the
Commrssron to numerous medra houses Establrshed medra houses contacted
the Commrssron and when the nature of the document they had been grven was

explarned to them, they decllned to publrsh the story Some papers, however,
dtd publrsh a serres of storres allegrng that the Commrsston's audttors had found
massrve fraud and corruptton wrthrn the Commtsston ln fact, the Commrssron had

already responded to the management letter answenng each of the querres rarsed

by the audrtors, whrch eventually resulted rn an audrt report that rarsed absolutely
no concerns relatrng to financ al mrsmanagement or tmpropflettes, much less

corruptron The Commrssron rmmedrately posted the audrt report on rts websrte

100 Even after the audrt report was publrshed on the Commtssron's websrte, the Noi robr
Low Monthly pflnted a story based on the mtstnformed medra reports appeaflng
several months earlrer rn segments of the alternatrve medra commonly known as the
gutter press Even more drsapporntrng was the fact I hat Norrobt Low Monlhly drd not
contact the Commtssron for a comment. or try to veflfy tts story Thts was partrcularly
unfortunate as the Nd/robr Low Monthly went on to name specrfic Commrssroners
and staff members as havrng stolen money from the Commtsston The rontc realrty
rs that the Commtsstoners had rn fact lent money to the Commrssron at a ttme when
rt had not recerved quarterly fundrng from the Treasury to enable the Commrssron
to perform tts core functtons Those who reported on the matter mrsread the
financral documents grven to them - or were relyrng upon the tnterpretatron of
those documents grven by rndrvrduals who wanted to harm the reputatron of the
Commrssron, Thus, those Commtsstoners who were the most generous were the
ones most unlustly vrlrfied rn publrcatrons such as the Norrob Low Monthly

0frl
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Operational Period

101 ln lrne wrth the TJRC Agreement, the TJR Act requrred the Commrssron to operate for

a perrod of two years,'r preceded by a three-month establrshment phase'r

'l02 The two-year operatronal penod granted to the commlsslon was ambltlous even

rn the best of crrcumstances, constdertng the breadth and complexrty of the

Commrssron's mandate The Commtssron's matertal mandate was by far the broadest

of any truth commr55ron ever establtshed, encompassrng rnqurry lnto vtolattons of

crvrl and polrtrcal rrghts as well as socto-economrc rtghts. lts temporal mandare was

srmrlarly wrde, spannrng I 2 December 1963 to 28 February 2008, a perrod ofrust less

than 45 years

103 Beyond the magnrtude of the task the Commtsston faced several challenges and

drfhcultres that had the effect of hampertnq lts work and slowrng tmplementatron

of rts mandate ln partrcular, the Commrsslon lost constderable ttme and

credrbrlrty al the begrnnrng of rts term due to the controversy that surrounded the

surtabrlrty of rts Chatrperson whrch lasted fifteen months from the appolntment

of the Commrsstoners rn August 2009, to the stePPlng asrde of the Charrperson rn

November 20'10. The Commtsston also suffered 6nanctal and resource conslrarnts

that stalled rts operattons for the better part of rts first year of operattons As a result,

rhe Commrssron was noI able to beg rn operattng substantrvely and effecttvely unrtl

September 20'10, a full year after tts establtshment

The first extension (November 2011 to May 2012)

l04 As rhe end of the operatronal perrod approached, the Commrssron assessed the

progress rt had made tn executtng lts mandate and the outstandtng workload vrz

o vrs rts capacrty The Commtsston concluded that lt would be unable to finalrse

rts work wrthrn the two years statutory ltmtt By lune 2011 the Commrssron had

conducted hearrngs rn North Eastern Provtnce and partrally rn Western Provlnce

Wrth srx (6) provrnces to go and a sertes of other mandate operattons that had not

been executed, the Commrsston reached the constdered oprnlon that rt would not

finahse rts work wrthrn the rematntng three months

105 Thus, on 24 June 201 l, pursuant ro sectlon 20(3) of the TJR Act, the Commlssron

requested the Natronal Assembly to extend tts tenure for a perrod of srx months

as expressly provrded for by the Act The Natronal Assembly dld not consrder thrs

request untrl two months later, on 1 I August 201 1, whereupon rt voted to extend the

Commrssron's term as requested

-t6

2 TJRAcI sec 20(l )

3 TJR Acl sec 20(21



The second extension (Moy to August 2012)

106 Desprte the fact that the Commrssron had been granted an extensron, the outstandtng
workload remarned enormous and demandrng Although rt adhered to a compact
trmetable. the Commrssron concluded hearrngs rn Apnl 2012 havrng conducted
220 well attended hearrng sessrons durrng whrch more than 680 rndrvrduals
testrfied before the Commrssron In March 2012 when the Commrssron concluded
ts rndrvrdual heaflngs, rt had less than a month to finalrse and submrt rts report,

Thrs proved to be an rmpossrble task The one month peflod was only sufficrent to
process transcflpts of hearrngs that the Commrsslon had conducted rn January and
February 20I 2, leavrng the key task of report wntrng undone

107 Faced wtth thrs challenge, the Commrssron requested that the three-month
statutory wrndrng up perrod provrded to the Commtssron (3 May to 3 Aug ust 2O I 2)

be reallocated to rts operatronal perrod to grve the Commrssron an addrtronal
three months to work on the report. Under the crrcumstances obtarnrng then, thrs
was the best request that the Commrssron could make To effect the request an
amendment to the TJR Act had to be made

108 Whrle the Commrssron expressed rts request towards the end of Apfll, r( was only on
7 August 2012 that Parlrament consrdered and approved the request By that ttme,
the relevant penod over whrch an extensron had been sought had already lapsed

109, ln essence, the Commtsston operated tn legal lrmbo for three months as rt warted
for Parlrament lo constder tts request Although the Commrssron contrnued to
wflte rts report dunng thls perrod, the uncertarnty over rts legal status rmpacted
negatrvely on rts operattons Ftrstly, the Commrssron could nerther conduct certarn
mandate operattons (such as notrfyrng adversely mentroned persons of therr rrght
to respond to allegattons levelled agatnst them) nor rncur expendrtures on mandate
related operattons Secondly, the Commrssron suffered hrgh turn-over of staff d urrng
thrs peflod As a result, tts capacrty to operate at an optrmal level was stgnr6cantly
reduced, especrally as rt had a lean staff complement to begrn wrth

The third extension (August 2012 to May 201 3)

I 10 Wrth a second extensron, the Commtssron was expected to deltver lts report on 3

August 2012 However, as rt has been rndrcated above, parlrament drd not consrder
the Commtssron's request for an extenston untrl 7 August 2Ol 2. Thrs was marnly due
to the fact that the Commtsston was compelled to revrew rts posrtron on passrng on
vaflous aspects of rts mandate to the tmplementatron mechantsm to be establrshed
at the end of the ltfe of the Commrssron

r11 For the above reason, the Commrssron once agarn requested an extensron of
tenure to enable rr finalrse rts report On 27 November 2012, the Natronal Assembly
unanrmously voted to extend the Commtssron's operatronal penod to 3 May 2013
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CHAPTER

! nterpretation of Ma ndate

lntroduction
This Chapter presents the Truth, Justice and Reconciliation Commissions (the
Commission) understanding of its overriding objectives and interpretation of its
mandate, both material and temporal. The Commission adopted a purposive and
liberal interpretation of its objectives and functions; an approach that accorded
with established principles and rules of international human rights law and best
practices in the 6eld of transitional justice.

ln interpreting its mandate, the Commission took into account relevant ofllcial
documents that preceded and informed its establishment. These documents include:

r Report of the Task Force on the Establish ment of a Truth, J ustice a nd Reconciliation
Commission, 2003;

r General Principles and Parameters for the Truth, Justice and Reconciliation
Commission (TJRC Agreement);

Memorandum of Ob.iects and Reasons (attached to the Truth, Justice and
Reconciliation Bill, 2008);

r Truth, Justice and Reconciliation Act No.6 of 2OO8 (TJR Act);and

r Parliamentary Hansard reports relating to the enactment oftheTJR Act.
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3 The Commrssion also benefitted imnlensely from the experiences of other

trutlr commissions and the writingS of scholars and practitioners Moreover, the

Commission drew inspiration from United Nations'work in transitional justi(e ln

particular, the Commission used the following UN documenls as interpretative

guides: Report of the Secretary-General on the Rule of Law and Transitional

lustice in Conflicl and Post-Conflict Societies;' set of Prin(iples for the Protection

and Promotion of Human Rights through Action to Combat lmpunity;2 Basic

Principles and Guidelines on the Right to a Remedy and Reparation for Victims

of Gross Violations of lnternational Human Rights Law and Serious Violations of

lnternational Humanitarian Law;3 and the Report of rhe Special Rapporteur on the

Promotion and Truth, Justice, Reparation and Guarantees on Non-Recurrence''

This Chapter is structured as follows: The second section after this introduction

explains how the Comn]ission understood lhe core concepts that were central to

Its mandate and operations. These concepts are truth, iustice and reconciliation'

The third sectron explores the scope of the Comnrission s objectives and fu nctions'

The fourth and hfth sections deal respectively with the Commission's temporal and

subject matter tlrandate. The final three sections address the following themes:

breadth and complexi(y of the mandate; responsibility for violations and injustices;

and other relevant aspects of the Commission's mandate.

1 S 2004 616 23 Auqlsl 20C4

2 trNaurr rssron o; numan Rlhts S rty_t fsl sessron lern rTotU\e prcv,s cnnl agenda E,CN 4/2005'102/Add I SFeb

2005
3 Adcpleo by lhe LiN Geire I al Asse ritr / 21 Marcr 2lC6 &RE5160 147.

4 UN Hu:nan R ghls Corrc Twenly _f rsl sessro n Agenda lem3 p'HRC/21i46 9A!92012
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Truth

Core Concepts

The nght to truth rs now an establrshed rrght rn rnterna(ronal human rrghts law
lndeed, there rs a burgeonrng lurrsprudence and ltterature recognrsrng and
affrrmrng the rrght of vrctrms of gross vrolatrons of human rrghts lo know and be
rnformed of the truth, However, what constrtutes the truth rn a partrcular context
and sooety rs often subJeCt to contestattons and multrple conflrcttng narrattves
Thus. the role of a lruth commtsston rn thrs regard ts to'set the record gtratght'

That rt was envrsaged that the Commrssron would play such a role rs evrdent from
rts trtle

However, apart from tts tttle, the TJR Act does not ma ke reference to the term 'l ruth'
As such, the mandate of the Commrssron rn relatron to estabIshrng the truth ts

drawn from the sptnt and totaltty of the Act and rn partrcular, from the provrsrons

of sectrons 5(a) and (b) of the Act

Although sectron 5(a) and (b) does not make reference to the term'truth: rt was
understood that the provtsrons thereof conferred on the Commrssron the oblrgatron
to establrsh the truth relatrng to gross vrolatrons of human nghts and hrstolcal
rnJUstrces rn Kenya Sectton 5(a) provrdes lhat the Commrssron's mandate rncludes
'establrshrng an accurate, complete and hrstorrcal record of vrolatrons and abuses
of human nghts and economrc nghts dunng the mandate penod sectron 5(b), on
the other hand, states that the mandate of the Commrssron rncludes'establrshrng
as complete a ptcture as possrble of the causes, nature and extent of the gross
vrolatrons of human rrghts and econom tc lghts

By requrrrng the Commrsston to establrsh a complete htstorcal record of vrolatrons
and abuses commrtted wtthtn a 45-year peflod, sectron 5(a) rmposed on the
Commrssron an ambtttous and almost rnsurmountable task Sectron 5(b) took a

more permrssrve language as rt requrred the Commrssron to establrsh ,os complete
o prcture os posstble' ln essence, sectron 5(b) rmplrcttly recognrsed that establrshrng
a complete prcture of the causes, nature and extent of vrolatrons could not be
practrcally achreved On the whole, however, grven the fact rhat the Commrssron
was a temporary body wrth ltmrted resources, the contents of thrs Report are not
exha ustrve rn term s of esta blrshtng a comptete record of g ross vrolatrons of human
rtghts or parntrng a complete ptcture of the causes, nature and extenr of these
vrolatrons

5
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9 ln addrtron to rts rnstrtutronal lrmltattons, there are myrlad other factors that

worked agarnst the Commrssron's efforts to come close to satlsfyrng the demands

of sectron 5(a) and (b) Some of the events that the Commrssron was requrred to

tnvestrgate or constrtuted antecedents to those events, happened many decades

ago, As such, vrctrms had already d red and relevant evtdence was no longer avarlable

or accessrble Even where some vrctrms were sttll altve, thelr memory was hazy

Although the Commrssron recerved more than 40 000 statements and memoranda

from rndrvrdual vrctrms and communrtres, tt could not feasrbly tnvestrgate each and

every of these cases As such, tt relred on wlndows cases and statlStlcal patterns

to reach rts conclusrons on the exrent of vlolatlons durrng the mandate pertod 5

Moreovet lrke any other truth commtssron, the Commrssron relred on the self wrll

of rndrvrduals to present therr cases to tt As tndtcated below, the Commlsslon 15

aware that many vrctrms of vtolattons and tnlusttces dtd not present thelr cases to

the Com mrssron

The challenge the Commtsston faced tn establtshtng a comPlete record and plcture

of gross vrolatrons commrtted rn Kenya from 1963 to 2008 ts not unrque. Many

truth commrssrons have had to contend wlth the fact that they cannot practrcally

establrsh complete records of human rlghts vtolattons that have occurred wrthtn

therr respectrve socretres For tnstance, the Srerra Leone Truth and Reconctltation

Commrssron observed as follows tn relatron to lts mandate'

Grven the resources avarlable to the CommlSslon, ln terms of professlonal researchers

and rnves!lgators, noI to mentron rts very Shorl llfe5pan, Parllament was surely amblllotls

rn thrnkrng that the Commrssron could create anylhrng resemblrng a comprehen5rve

hrstor cal record of (he conflrct rl 5 erra Leone 6

That truth commrssrons are practrcally unable to and should not be expected to

produce a complete document of vrolattons and abuses ts also acknowledged

by scholars Accordrng to Hayner, a leadrng transtttonal lustrce scholar,'[rt] ls

rmpossrble for any short-term commrsslon to fully delall the extent and effect of

wrdespread abuses that took place over many years, or, for most, to rnvestlgate

every srngle case brought to rt'7

Agarnst thrs backdrop, what thts report contarns rs the trulh as rt was plesenled

to rhe Commrssron through the vaflous ways discussed rn the next chapter By

usrng the stores that tt recetved and through lts research and tnvestrgattons, the

Commrssron has been able to trrefutably establrsh rhat certaln events that resulted

t0

t1
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5 See Chapler Thr.e ol th s Volume

6 Reporl orrlhe Sretra Leanc Ttuth Comfl sslan volune ane l210a) 32

7 P Haynlr Uisp.alabla ttlhs Trznsn,c.nal )uslrcc and lha chellenge of lrulh comm,ss,ons 12011)8a
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ln gro55 vrolatrons of human nghts and rnlustrces to tndtvtduals and communtlres
drd rn fact take place Therefore, the realrty and occurrence of these events cannot
and should not be denred any more, at least rn ofllcral orcles and by the state

ln findrng the truth, the Commrssron was not just rnterested rn what happened Many
(though not all) of the vrolatrons wrthtn rts mandate had already been documented
qurte extensrvely by other rnstttuttons and rndrvrduals Rather the Commtsston was
partrcularly rnterested rn why thrngs happened the way they drd, what was therr
rmpact and who was responsrble The Commrssron also wanted to contnbute to the
narratrve truth of these vtolatrons, provrdrng an opportunlty for Kenyans to share
and hear therr rndrvrdua I and collectrve expenences of such vtolatrons

ln the debates that preceded the creatron of the Commrssron and rndeed for
the larger part of tts tenure, cntt(s arqued that everyone knows the truth about
hrstoflcal rnlustrces and vrolatrons 5ome wondered whether rt was at a rmportant
to rnvest both trme and resources rn establrshrng what they consrdered to be
matters of publrc knowledge Whrle the Commrssron can see that there rs some
basrs for thrs posttton, ulttmately the value of the Commrssron and tts work goes
far beyond what rs currently rn the publrc record ln the hrst ptace there rs much of
Kenya's past that rs not a matter of pubtrc knowledge. The Comm)sslon was tasked
wrth rnvestrgatrng matters buned deep in Kenya's hrstory and provrdrng answers
to numerous questtons. Secondty, some of what was consrdered pubtrc knowtedge
was often based on rumour, rnnuendo and bras. It was an rrnportant mtssron ofthe
Commrssron to separate fact from frctron and to debunk myths

ln so dorng, the Comm rssron hoped to contrrbute to bu rldrng a new socral truth and
shared understandrng of the past for all Kenyans A truth that not only a narrated
key events of Kenya's past, but a truth that rdentrfied the underlytng fault ltnes that
serve to explarn why rt has been that Kenyans have turned on Kenyans repeatedly
rn the past, most recently and srgnrficantly afrer the 2OO7 General Electron lt rs

the Commrsston's fervent hope that the truth establtshed herern wrll asstst rn the
establrshment of a re-energrsed and unrted Kenya rn whrch the vrolattons and
rnJUstrces relayed tn the chapters of thts report wrll never happen agarn

The stones related rn thrs Report are largely the storres of ordrnary Kenyans Over 40
000Kenyans shared therrstonesofvtolatrons and rnJUstrceswrth theCommrssron Lrke
most truth commtssrons, however, the Commrssron drd not recetve many statements
or much cooperatton from hrgh rankrng publrc of6cers, polrttcrans and government
officrals, The Commrssron approached a number of such hrgh-pro6le rndrvrd uals who
have held numerous posrtrons of responsrbrlrty rn the past (and many of whom strll

tl
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hold positions of responsibility). With a few notable exceptions, most declined to file

statements with or otherwise provide information to the Commission.

Moreover, many ordinary citizens did not 6le statements with the Commission.

Thus, the Commission is acutely aware that for every statement it received and

every story it heard, many more statements and stories, in their thousands, remain

unwritten and unheard. The Commission tried to reach out to victims and witnesses

in all parts of Kenya. Their stories are reflective of the array of experiences and the

suffering of victims across the land.

J ustice

18. The concept ofjustice in the context of transitionaljustice has been defined as:

[...] an ideal of accountability and fairness in the protection and vindication of rights

and the prevention and punishment of wrong5. Justice implies regard for the rights of

the accused. for the interests of victims and for lhe well-being of 5o(iety at large lt

i5 a concept rooted in all national cultures and traditions and, while its administralion

usually implies formaljudicial me(hanisms, traditional dispute resolution me(hanisms

are equally relevant.'

19 'Formatjudicialmechanisms'usualty refets to a criminatjustice system that resutts in

the punishment of those found responsible for offences. Such systems of retributive

justice focus on individual criminal responsibility and on forms of punishment that

are proportional to the wrongs committed.

20 Truth commissions have traditionally been viewed as providing an alternative to

the more traditional ret ribution-based view of justice. They are one of a number of

institutional innovations that further restorative rather than retributive justice, The

Commission followed in the footsteps of many of its international predecessors

in emphasizing an approach to justice that weighs more towards restorative than

retributive iustice. Some of these previous truth commissions have been criticised

as for foregoing completely foregoing any element of retributive justice. While such

commissions furthered restorative justice, the absence of any retributive elements

often led individuals within the countries within which such commissions operated

to complain that'iustice' had not been. While the Comm ission adopted a notion of

justice that encompasses more than its retributive elements such as punishment,

it also recoqnises the important role that reiributive criminal justice systems (an

have in furthering not only justice, but also truth and reconcillation.

I The rule ol law and ranstlDnal tlslEe ln contlct and post{onflrct sooeles. Repo( o{ the Secretary-General Unled

Nalons. 23Auousl2004 page 4
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I TJR Act sec 6(f).
10 MoJNCCA E NCIC NahonalCoheson and lntegraton Tennq Manuall2}ll)141

The drafters of the TJR Act were sensitive to the criticisms aimed at previous
truth commissions concerning their perceived lack of focus on justice and thus
made sure to both include the word'justice'in the title of the Commission as well
as to empower the Commission to further justice by engaging with the more
traditionally retributive criminaljustice system. Most importantly, the Commission
was empowered by the Act to'identify any persons who should be prosecuted for
being responsible or involved in huma n rights and economic rights violations and
abusesie

One of the most important contributions the Commission hopes to make towards
iustice in Kenya is the establishment of an authoritative record of past abuses.
Justice will be furthered in this Repon through the identification of individuals
and institutions found to be responsible for human rights violations and historical
injustices. Even where there is no prospect of criminaljustice the conduct of rights
violators will be held up for close scrutiny.They will be held to public account and
their roles forever recorded in history.

History will be guided by this Report in judging and assessing the conduct of
perpetrators. ln publicly identifying those it found to be responsible for human
rights violations and historical injustices, the Commission invites Kenyans and the
world to hold these individuals to account for their actions.

ln addition to embracing its mandate relating to justice in the traditional sense,
the Commission also adopted restorative and social elements of justice in its
work and in this Report. Retributive justice mechanisms, because of their focus
on perpetrators and punishment, are often ill-equipped to cater to the needs
of victims. While restorative justice does not preclude accountability and even
punishment for perpetrators, it is equally focused on repairing the harm done to
victims and the greater community. Recognising and acknowledging the suffering
and experiences of victims and searching for ways to move forward as a nation, are
crucial to restorative iustice. 5o(ial justice, on the other hand, is linked to equality
and respect for human rights. Social justice

generally refers to the idea of creatang a 5ociety or anstitution that is based on the
prin(iples of equality and 50lidarity, that understands and values human n9hts. and that
recognises the dignity of every human being [.. . ] Socialjustice is based on the idea of a

society which gives individuals and groups fair treatment and a just share of the bene6t5
of society.'o
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25 Some aspects of the Commrssron's mandate lnevrtably requrred the Commlssron to

adopt restoratrve and socta I con cePtrons ofJUstrce ln partrcular, the TJR Act requrred

the Commrssron to determrne ways and means of redress for vtcttms of gross

vrolatrons of human rrghts 'r More specrfrcally, sectron 42 of the TJR Act provrded

for the procedure for recommendtng reparatton and rehabrlrtatron of vrctlms of

gross vrolatrons of human rtghts Moreover, rn assesslng and recommendtng ways

of redressrng vrolattons of socto-economrc rrghts and the legacy of economtc

margrnalrsatron rn respect to certatn regrons or communltles, the Commisslon

adopted a restoratrve and soctal conceptton oflusttce,

Reconciliation

26 Reconcrlratron rs a complex concepl As lhe SouIh Afrrcan Truth and Reconcrlratlon

Commrssron learnt ln rts work, reconclllatlon rs not only a hlghly contested concept,

but rt also has no stmple defintttonr/ As such, lt was 5attsfied, lustrfiably so, wrth

outlrnlng the essenttal elements of reconctlratton rather than definlnq the term

The elements tt rdentrfied include that re(oncrlratron rs both a goal and a process;

It rs experrenced at drfferent levels (lntra-per5onal, lnter-personal, communtty and

natronal), and that reconclllatton has llnkages to redlstrlbutlon ln terms of materlal

reconstru(tron and the restoratton of drgnrty, Srmrlarly, the Srerra Leone Truth and

Reconclhatlon Commtsston conducted tts reconctltatton work on the premlse that

'there rs no untversal model of reconclllatron that can apply to all countrlesilr

27

28

29

The Commrssron took a srmtlar approach whlch lt spelt out ln lts Reconcllratlon

Polrcy and whrch rs drscussed rn detarl rn the chapter on Natlonal Unrty, Healrng

and Reconcrlratron rn thlS RePort

ln essence, the Commrsston understood reconcllratlon to be a process rather than

an event lt rs a process undertaken by rndrvrduals who have commltted or suffered

vrolatrons and as such can be rntensely prrvate and personal lt ts also a process

thal can be encouraged and even undertaken at the communlty and nattonal

level Thus, the Commtsston saw lts role ln relatlon to reconclllatlon as that of

layrng the foundatron for a long-term process Thts approach finds valrdrty when

one consrders the products of the KNDR negotratlons.

The KNDR team wtsely lard the foundatron for the creatton of two rnstttutlons to

further reconcrllatron thts temporary Commtsston and the permanent Natronal

Cohesron and lnteqratton Commrsslon (NCIC) Entrustrng reconcrlratron rn a

11 TJR Act sec 5(e)
12 Repad ol lhe South Ahrcan Ttulh and Rcconclntto, Commrssron volrme ore ( 1 99E ) 1 06

11 Rerrcd ol thc Staffa Leone fruth ancl Reconcthalton Commrsson voll./m? 38 (2004) 433

46



permanent commtsston dedtcated to natronal cohesron acknowledges that
reconcrlratron rs not only a process, but a conttnuous process Reconctlratton, lrke
freedom, democracy, natronal unrty and many other fundamental values to whrch
modern Kenya asprres, must always be nurtured and cared for Thrs Commrssron,
therefore, does not clarm to have achreved reconcrltatron for the natron Rather,
the hope of the Commrssron t5 that by uncovenng the truth, provrdrng a forum for
tndtvrduals to share thetr expenences and by provrdrng some accountabrltty, the
Commrssron wrll have placed the natton on a path to further reconcrlratron and
na onal cohesron and untty

30 Whtle the Commrssron could not rn rts short hfespan reconcrle the natron,lts heanngs
provrded the opportunrty for many to commence a healrng process Many vtcttms
apprecrated the opportunrty to relate rherr sto es to an officral body that would
record and acknowledge thetr expeflences and suffe ng Many vrctrms expressed
relref after publcly sharrng thetr stones and expe ences For such wrtnesses, publrc
testrmony was part of therr own personal healrng process and provrded some
assrstance as they attempt to bflng closure to the brtterness of the past

31 For the vast malorrty of wrtnesses whose rrghts had been vrolated, the oral
testrmony rhey gave before the Commrsston marked the 6rst trme they had spoken
publrcly about therr patn and sufferrng Many rndrvrduals sard the Commrssron was
the 6rst publrc agency to show concern for therr sttuatton ln thts regard, a wttness
of the Malka Marr Massacre sard

lnever thought thrs Commrssron or anybody would ask about what happened to me lf I

knew anybody would want to know the truth, lwould have come forward Imu(h earlrer] .

32 A survrvor of the secunty operatron that became the Wagalla Massacre had srmrlar
Sent lme n ts

lf you Ithe Commrsstonl are taktng statements, I have wntten ten statements before but
nobody drd anythrng for me Thrs 15 rhe first trme i have been told to talk openly about rt
and lrhank you very much For that',

Another wrtness observed as follows when he was asked about hts expectattons
followrng hrs testrmony before the Commrssron

To tell you the truth, ldo not have any expectatrons Talkrng about tt, pralse to 6od, ts

good enough I never thought I would see a Commrssron lookrng for the truth .

14 TJRC/Hansard/Publlc l-tearngrMandera/25Apri 2011/o a2
15 TJRC/Hansard^ bmen s Heanng,l^blr/19 Apfl|2011/p a
16 TJRC/Hansard/Publc Saar ng/Mandera/25 Apr I 201 1 /p t4
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34. For others, the platform the Commtssron provtded for a publtc narralton of vtolattons

they had suffered contrrbuted to lessenrng the socral strgma assocrated wrth therr

vrolatrons As an example, Omar Qutara, whose story ts told rn detarl elsewhere rn thls

report, was arrested rn 1982, detarned, torrured and later sentenced to three years

rmpnsonment for allegedly parttcrpattng rn the I982 attempted coup For close to

30 years followrng hrs release from prson, he lrved wrth the shame of betng referred

to as alebel'or'fugrtrve' Hrs chrldren also suffered strgma Hls eloquent and detarled

testrmony before the Commrssron was the first trme that he had PUblrcly spoken

about hrs expeflence and tn concluston, he was gratefulfor that opportunlty He sard:

I can sleep today I am a lrttle relreved That wa5 the maJor problem lwanted many

people to come here because many of them call us fugrtrves or rebelS here ln town lam

sure lhey have heard lt today wlth therr own ea15 '

35 Whrte the hearrngs had a therapeutlc effect for tndtvtduals lrke Omar Qutara, rt

was not so for some who testrfied before the Commtsston Even as tt conducted

rts heanngs, the Commrssron sufnoently warned rtself of the potentral of hearlngs

or truth-tellrng to re-traumatrse vlctlms Such was the experlence of a vlctlm who

testrfied before the Commrsston tn Kapengurra

When lthrnk about those tssues,lfeelso bad ldo not see the reason why we should talk

over such rssues, becau5e rt wrll not help me I do not have any chrldren, one of my ears

cannot hear, ldo not have any property, my son, who was a man, dted because there

was nobody who could take care of hrm when he was slck I falled to get another person,

a man, who wrll rnherrt my wealth Even lf I talk from here, ldo not know whelher lhe

governmen( can really help somebody What ls the lmportance of all these drscu55rons as

!ve 5rt hereT I

36 To mrtrgare the effects of re-traumattsatlon, the Commlsslon lnstltuted a number

of support mechanrsrns for vrcttms and other wltnesses who testlfred before l(

lnter-relationsh ips between truth, justice and reconciliation

37 Truth,./ustrce and reconctltalton - the three prllars ofthe Commtssron - share a complex

relatronshrp Dependrng on how they are pursued, they can both complement

and rernforce each other, or be tn tenslon wlth and even confllct wrth each other

Truth rs necessary for furtherrng Justlce and reconctltatton, Justrce ls ne(essary for

reconCllratron, and reconcrlratron may be necessary for truth and forJustlce

38 From rnceptron, the Commrssron proceeded from the premrse that the three values

of truth, rustrce and reconctlratton a re mutually rnclustve and that they com plement

17 TJRC/llansard/P!blcHeanng/MarsabrL4 May201l/p 38

18 TJRC/Hansard/P!blc lleanng/Kapengur a/1a Oclober 2011i p 17

Itt



61,

uotourord pue uo,l.olor d eqr !o lorssrur uroJ{ns Nn suot/,tot|sttg, ueuJnH to rr.r*"LU,Zt;;:#,':rj]U"1H15,5 r.
ep otqed erlorn.oruo,r ro saolueren6 pue uo,re)ed", -,,..t ,,,t"ili:i1Y,!f";':r1::l"'"Jilffi ;J::.t Tfilir:;"13 r,

'lSnll puP {llllqrsuOdsal JO SuotIsOd taqlO lo
a)gJo )rlqnd uJolJ paleq aq plnoqs oLlM slenpr^tpur asoql pue sa^llelllul uollerpda]
ol atnquluo) plnoqs leqt suorlnl[sur ]o slpnpr^rput ol 6ul)elar asoL]l 6urpnllut
'suotlppuauulo)al ./aqto Jo, srseq e Sapl^old osle 6utllal r.llnrl q)ns ,palnlasoJd

'slsrxa a)uapr^a luat)gns ,r 'pue paleotlsa^ut aq plnor{s or.l,1 slenpt^rput asoq}
luauJura^o6 aql ol puau]luo)at ol uotle6tlqo s,uolsstrxuJo) aql lroddns ol a)uaptAa
sapr^otd pup 6uruer,1s pue 6urLleu:r1qnd q6nortll lunot:e ol alqrsuodsa: asoq)
6urploq ot satnquluo) 6ur;;a1 q1nr1 'suorlelot^ lp)uolsltl roJ alqrsuodsar suotlnlrlsut
pue slenpr^rpur asoql 6urlJrluopt 

^g 

.a)!lsnlroJ 

^tessa)au 
sr 6urllal qlnll ,a>uassa ul

'suorletaua6 atnln; uodn suotlplot  r.llns Jo uotss .lJulo) aql lua^ald ol
uollerauaO luasa]d aql ol a)ueptnO 6utpt^old ,sasne) Iaql lo 6urpuetsrapun ue pue
suortelor^ r.llns lo tuar.ubpalaaoul:e ue q6no]qt,pue:suoltelo!^ pararns oqM asoql
ot suorlereda.r 6urpraotd ,{q :pattruLuo: ,{aql s6uolM aql rol luno))p ol slpnpt^tpur
6urp;oq ,(q a.rn1n1 raltaq e alplrlr)e, 01 )spd aqt ot slool snql a)rtsnT o.,6uurn)al ruor;
suortelor^ lua^ard ol'^lolsltl uodn 6urmp.tp ,lq6u a^rl)allo] e se saugap aq qtrqM

lqtnr1 ot 1t16u alqeuarleur, aql ot slala] taurof stnol ]nalloddeu lpl)ads Nn lalulol

a)rlsnl pue qlnJl

'uoltelll)uo)ar pue altlsn['q]n]l uaaMtaq sd rqsuotlelar-.ratu r pue sa6e1ur1
aLlt pasrlenlda)uo) lr Morl sureldxa uorssrurujo) aqt,/t^o11o1 teqt sqder6e]ed aql u1 6€

o, rue11o alnt aql 6urueqt6uals pue uorlerlt)uo)o.r ol 6ullnqrrluot.a r 
,sJeo6 

leug oml
pu p 'lsnll 6uualso, pup srutl)l^ ol uolllu6o)al 6urpt^old "a t 

,slpo6 alerpauJ oMllo Ins.tnd
aql ur 6urlsrsse se pazrlenlda)uo) aq up) salnseaLu tnol aql leql ,(ps plnoM sa]nseaul aql
Jo spua leuU pue alerpau_l'alerpau.tur aql uaamlaq saqsrn6urlsrp leql srslleue leuoulunl
l)PrlsqP ssal e'J)llsnl 6urnsrnd ro pua atewrlln aql a^ras lle,(aq) xlqen6rp alrqM [. .]

pale;orn l;ssor6 ro l11e:r1eura1strs a/aM lpql sur.rou slq6! ueurnq asoql o1 a:ro; 6urnr6
,(11reru|.rd sueau asnqp Jo sat)e6al aql 6ulssalpau sasnqe pue suorlelorn s1q6u ueunq
a^rsseLrl lo sar:e6a1 aql ssarpal ol paluarlalduI uaqM,raqloue auo,a)lorurat ue) pue

'ol palsla, aJe teqt saJnseaul Jo las p se a)ua/]nlar-uou;o saalueten6 pue suotleJedal
'a)rlsnl 'qlnrl 'alepupur agl lo sluauodr!o) lnoJ aql salpl ln;t.loddeg let)ads aLll

;pAlOU aq alePueur srr.l JO Sluau,rala luanltlsuo) aql ol rllpordde A lsuaqa]du,lol
e roj ase) e apeur aq LllqM ut 'llluno) s1q6rg ueulng Nn aqt ol llodaj lslg srrl

ul aluarjn)ar-uoN Jo saalupleng pue uo[ptpdau ,a)[snr ,qtn]I 
,o uo[ou]o.ld

alll uo rnalroddeg ler)adS Nn aql lq palp)o^pe 
^l)ua)a] 

uaaq seq leqg qteordde
uP sr srql Uotlelosr ut pansrnd ro uaas aq plnoqs sanlp^ aLll lo auoN 'Jaqlo q)ea

It

0t



IYi 0

Truth and reconciliation

42 The relatronshrp between truth and reconcrlratron rs twofold Flrst. publrc truth'

tellrng offers a forum for the vrctrms to recount publrcly therr experrences and to

have such expeflences acknowledged Such acknowledgement can contrrbute to

rndrvrdual healrng and thus s(rengthen the courage of vrctrms and perpetrators to

work rn furtherance of reconctltatron and nattonal untty As expressed by the Slerra

Leone Truth and Reconctllatton Commtsston, reconclhatlon must be based on an

understandrng of the past'whtch allows both vtcttms and perpetrators to 6nd the

space to lrve srde by Srde tn a sptrtt of tolerance and respect''?' Thts concept ts also

expressed rn the mandate of (he Truth and Reconclhatron Commrssron of Canada,'It]

he truth of our common expenences wrll help set our sprrrts free and pave rhe way to

reconcrlratron'21

43 Second, truth-Iethng offers an opportunrty to uncover htstorrcal truths and

rnterrogate the past, Perrods of transttton offer a unrque opportunlty to redraft

socral underslandrngs of a country's hlstory and rectrfy past narratlves lmposed

by the state rn furtherance of the rnterests of a powerful few or an rntolerant

maroflty A member of the Chtle Truth and Reconcrllation Commtsston expressed

the relatronshrp between truth tellrng and reconcrlratron thus

So(lery cannot srmply block out a chapter of rts hlstory, rt cannol deny the facts of l!s

past, however dtfferently these may be rnterprered lnevltably the vord would be filled

wrth lres or wrth conflrctrng, confusrng versrons of the past A natlon's unl ty depends on

a shared rdentlty, whrch tn turn depends largely on a shared memory I

44 Thrs rs not to say rhat all Kenyans need to agree on a new hrstorlcal account, rather,

(he Commrssron arms to generate constructrve debate and dtscusston by brlnglng

to irght rnformatron and facts that were prevrously unknown or lrttle known to

Kenyans Reconcrlratron, lrke hrstory, rs the result of a process of engagement wlth

the past by the present rn order to secure a more Just and Peaceful future

Justice and reconciliation

45 There can be lrttle doubt that effectrve and prompt Justrce wrll promote meanrngful

reconcrhatron Ju s(tce rnttlatlves have the potential to foster reconclIatlon Inpanrcular,

the followrng could promote reconcrlratlon provrdrng adequate reparatrons to vrctims,

whether rndtvrdual or communal, acknowledgrng those who suffered wrongs and

those rndrvrduals and tnstrtutrons responslble, rnvestlgatlng and, where approprlate,

21 Rcron ol lhe Vulh .nd Recot'cth.tlcn C.mmtssan lar sJct? Leane volumr ore (200a) 85

22 Schadule N olthe lndran R?srdlnt al S ciools Satternenl Agraement preambe

23 J Zalaquen Balancng Erhc:t lmperatNes and Polltcal constrarnls The Drbmmaol New Democracres Confron!09 Pasl

Human R glrts VDlallons (1992) 13 Hastngs Larv Jaun.l1125 1433
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prosecuting those responsible; reforming institutions to prevent future violations
and to provide equal opponunity and support to all Kenyans, including those from
histori(ally marqinalized communities.

The justice furthered by the Commission is restorative in focus and thus joins easily
with efforts to further reconciliation. While restorative,ustice does not preclude
retributive justice, it would be a mistake to focus on the retributive contributions
or omissions of the Commission and its work in evaluating its contribution to
recon(iliation. For, while retributive justice can and has contributed to reconciliation,
it may also undercut reconciliation.

ln developing its recommendations for further investigations, prosecutions and
other forms of retributive justice, the Commission was sensitive to the needs of
reconciliation and national unity. There is no doubt that some will question the
choices made by the Commission in this regard, arguing that some who have been
recommended for prosecution should not have been so recommended, or that
others should be enjoined toqether with those who have been recommended
for prosecution. This does not mean however that there can be no meaningful
reconciliation at the individual, community and national levels. There is much that
can be done to foster reconciliation between individuals and groups. These importanr
tasks should not simply be left in the hands of investigators, lawyers, prosecutors
and technocrats. lt is the responsibility of all Kenyans to pursue reconciliation.
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Objectives and Functions of the Commission

48 The obJectrves and functtons of the Commtsston were respectlvely spelt out rn

secrrons 5 and 6 of the TJ R Act Although these oblecttves and functtons were

outllned rn two separate sectrons of lhe Act, the Commlsslon proceeded wlth rts

work wrth the understandrng that both secttons essenttally related to tts mandate

and there were no stflct drstrnctlons between tts ob.Jectlves, on the one hand and

Its functrons, on the other,

49 Sectron 5 of the TJ R Act provrdes that 'the oblectrves of the Com mrssron shall be to

promote peace,.,ustrce, natronal u nlty, healrng and reconcrlratron among the people

of Kenyai These oblectrves must be understood from a hrstorrcal perspectlve, and

partrcularly, rn relatron to both htstorlcal and lmmedrate reasons leadtng to the

formatron of the Commrsston Chapter one of thrs Report recounted that hrstory,

but rt must be emphastsed here that central to establlshlng the Commlsslon was

the stark and parnful realrsatron that Kenya's past and hrstory could no longer be

rgnored or'swept under the carpet'The past had to be confronted,

50 Thus, when theTruth, Justrce and Reconcrlratron Brll, 2008 (TJR Brll) was lntroduced

rn Parlrament for debate, the Mtntster for Justtce s(ated tn her'Memorandum of

Oblects and Reasons' that

[ ]The Erll rs borne of the realrsa(ron that lasllng peace and co-exlstence cannot prevall

rn Kenya unle5s hrstoncal rnlustrces and vrolatron and abuse of human rlghts have been

addres5ed

51 The Mrnrster further explarned that

The Brll emanates from the delrberatrons of the Natronal Dtalogue and Reconcrlratron

Commlttee vJhrch was formed after a polrtlcal cnsls ensued followrng a d15pute on the

outcome of the Presrdentral Ele(lron held on 27th Decembel, 2007 The polltrcal crlsls

brought to the surface deep-seated and long-srandtng dtvtsrons wrthrn the Kenyan

socrety and to heal tho5e drvr5rons, a raft of <onstttutlonal, legal and polrtlcal measures

to defuse !he (rsrs were proposed, among them be ng the formatlon of a Commtssron

to deal wtth hrstorlcal rnJustrces and vrolatron of human rrghts The establlshment of Ihe

Commrssron was (oncerved wrth a v,ew to addressrng htsrortcal problems and tnlustlces

whrch, rf left unaddressed, threatened the very extstence of Kenya as a modern soclety

52 The fact that the past had to be confronted was emrnently clear to the Natronal

Assembly when rt sar to debate the TIR Brll ln secondrng that the Brll be read a

second trme, a member of the KNDR team rndrcated that
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[ ] the events of the last General Electron taught thrs country a lot of parnful lessons lt
has grven us a chance to reflect on our past lt has be(ome absolurely necessary to brrng
our past to some closure so that we can move ahead as a country The Truth, lustrce and
Reconcrlatron Commrsston rs the avenue throuqh whrch Kenyans from all walks of lrfe,

and wrth truth, rustrce and reconcrltatron berng therr mtsston, come together to express
themselves rn thrs exercrse so lhat they can brrng therr past to a closure and open a new
chapter for us to move ahead as a country lt became clear thar among the thrngs that
rnformed the near destructton of our country rn the last General Electlon were rssues

that have been pendtng for a long rrme There were hrstorlcal rnlusttces and preludrces
that were rnformed by past events, deeds and actton5 by rndtvrduals, organlsat ons and
governments lt rs necessary for us to bnng that to a closure so that Kenya can extt from
these preludrces and percerved or real rn)usttces that were meted to the people of Kenya,
thereby causrng the mtstrust that extsts belween our crtrzenry Thc Brble says lf you know
the truth, the truth wrll set you free' lt ls rmportant for us to get to know the truth so that, as

a country, we become frec lt ts tmportant for the th tngs I hat have been sard a bout people
and Communrtres be known The tru(h about government bodtes, rndrvtduals and publtc
of1l(ers must be known The trurh must be known so that we can set our country free lt ts

sard that rnJUstrce anywhere rs a (hrcat to JUsttce everywhere ltrs,thercfore, tmportant for
us, as a country, to deal wtth rn/usttces that have been meted upon ctttzens of our (ountry,
whether they are percetved or real so that agatn we can ltve rn a lust sooely ,.

53 lnaddrtrontostattngtheobJecttvesoftheCommrssron,sectton5alsotndtcatedlO
ways by whrch those objectrves shou ld be ach reved Whenthesemodesofachrevrng
rts obJectrves were read together wrth sectton 6 of the Act, the Commrssron found
rt necessary to conceptually cluster tts fUnctlons rnto four broad categorres, that
rs, functrons relattng to. creattng a hrstoflcal record, vrctrms, perpetrators, and the
report

On a h istorical record

54. Although the TJR Act does not create a hrerarchy rn relatron to the functrons of
the Commrsslon, tt ts noteworthy that the first two ways tn whtCh tt envrsaged
that the Commtsston would execute tts oblectrves rs through the comprlrng of a

hrstorrcal record.ln thrs regard, sectron 5(a) mandated the Commrssron to estabhsh
an accurate, complete and hrstoncal record of gross vrolatrons of human nghts
commrtted rn Kenya by vaflous state actors between l2 December 1963 and 2g
February 2008 Sectron 5(b) mandated the Commrssron to establrsh as complete a
prcture as possrble of the causes, nature and extent of vrolatrons of human rrghts ln
thrs regard, the catalogue of specrfic vlolatrons that the Commrsston tnvesttgated ls
provrded and drscussed rn detarl further below

2a X.nya NalonalAssembly OtfcralRepon 21J\)t\2AA6 g 221i



On victims

55. Victims are at the heart of a truth-ielling process and the operations of a truth

commission. The process ought to give agency and recognition to victims.

Ultimately, it should provide redress to victims. The process itself should be

sensitive and humane.

56 According to the UN Easic Principles and Guidelines on the Right to a Remedy

and Reparation for Victims, 'victims should be treated with humanily and respect

for their diqnity and human rights and appropriate measures should be taken to

ensure their safety, physical and psychological well-being and privacy, as well as

those of their familiesl2t ln this Iight and in keeping with international standards,

sections 5 and 6 of lhe TJR Act mandated the Commission to carry out the following

functions with respect to victims:

ldentify and specify victims of violations;16

r Determine ways and means of redressing the suffering of victims;r7

r Provide victims with a platform for non-retributive truth telling13

, Provide victims with a forum to be heard and restore their dignilyire

25 uNBasrcPnncrplesandGuide[nesonlheR,ghltoaRemedyanoReparalon,oIVclrms para]0

26 TJR Act sec 6(c).

27 TJRAd sec 5(e).
28 TJR Acr sec 5(9)

29 TJR Acl sec 5(h)

54



lnvestigate into the whereabouts of victims and restore their dignity;r0 and

Recommend reparation measures in respect of victims.r'

57 The Commissions faithfully performed these functions. On identifying and
specifying victims of violations, the Commission has compiled and published in this
Report a list of victims of various violations committed during its mandate period.
The list contains the names of victims who submitted their cases to the Commission
and as such, it is not a complete list of all people who suffered violations during
the mandate period. ln relation to determining ways and means of redressing the
suffering of victims, this report contains a catalogue of recommendations aimed
at repairing the harm suffered by victims. The Commission's measures intended to
ensure that victims have a platform for non-retributive truth-telling are discussed
in detail in the next chapter.

58 ln a nutshell, the Commission held various forms of hearings which provided
victims with the opportunity to narrate their stories and in the process restore their
dignity and commence a healing process.

On perpetrators

59. While victims are at the heart of a truth-telling process, the involvement of alleged
or a(tual perpetrators is equally important for optimum success of the process.
Firstly. for a complete and accurate story of violations, the perspectives of both
victims and perpetrators are a requisite. For this reason, section 5(a) of the T.JR

Act required the Commission to record the 'motives and perspectives of the
persons responsible for commission of the violationsi Secondly, inter-personal
reconciliation between a victim and a perpetrator is by necessity dependent on the
participation of both parties. Of course, a victim may reconcile with his situation
and even forgive the perpetrator without the two ever meeting, but the benefits of
a healing and reconciliation process are maximised when both parties have a joint
foru m for constructive engagement,

60 For these reasons, the T.l R Act mandated the Commission to provide perpetrators
with a platform for non-retributive truth telling and a forum to confess their actions
as a way of bringing reconciliation.r2 However, knowing that a careful balance
must be struck between reconciliataon and justice, the drafters of the TIR Act also
recommended that the Commission should determine perpetrators of violations
and where appropriate recommend their prosecution.rr The Act also mandated the

30 TJR Act sec 6(l).
31 TJR Acl sec 6{k) & 42
32 TJR Act sec 5(g)A (r).

33 TJR Acl. sec 5(c)t(d) sec 6(0 E k(r)
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Commrssron to facrlrtate the grantlng of condrtlonal amnesty to perpetrators who

make full drsclosure of therr rnvolvement In vlolatlons The Commtsston's approach

ln relatron to thrs specrfic mandate relatlng to amnesty ls dls(ussed ln detarl later

rn thrs chapter

6l ln respect to determrntng perpetrators of vrolattons, the Commlsslon has

publrshed rn thrs report names of lndlvrduals who were alleged to have

commrtted gross vtolattons of human rrghts durlng lts mandate perrod The

Commlssron recelved allegatlons agalnst 54,OOO tndtvtduals. However, the llst of

alleged perpetrators contatned ln thrs report ts only ltmtted to those who were

afforded an opportunlty to resPond to allegatlons levelled agarnst them. Due

to lrmrted resources and tlme constralnts, the Commlsslon could not nottfy all

alleged perpetrators of the nature of allegatrons ratsed agatnst them As such,

the Commrssron had lo pnorttlse rts work ln relatton to sendtng out notlfrcatrons

to alleged perpetrators The crtterta used rncluded looklng at the gravrty of the

vrolatrons and the frequency of an tndtvtdual's appearance ln the Commrsslon's

database as a perpetrator

On the report

62 The functrons of the Commtsston tn relatton to preparlng thls Report were outlrned

under sectront 5(J) and 48(2) of the TJR Act ln essence, the law expressly requrred

the Commrssron to do two marn thlngs rn thls rePort document rts frndlngs and

make recommendatrons flowrnq from those hndrngs The Act stlpulated that the

recommendatrons of the Commtsston should lnclude the followrng

Recommendat rons for prosecutron

Recommendatrons for reparatton for vtcttms

Recommendatrons on specrfic actlons to be taken rn furtherance of the

Com mrssron's fi ndrngs

Recommendatrons on legal and admtntstrattve measures (o be taken to

address specrfic concerns tdenttfied by the Commrssron

Recommendatrons relattng to the mechanlsm and framework for the

rmplementatron of lts recommendattons and an lnstltutlonal arrangement,

63, Due to the numerous yet lnterrelated lssues that rt was called upon to document,

the Commrssron grappled wrth how best to structure thls Report, Several optrons

were scrutrnrzed and after lengthy drscusslons, the current structure was adopted



TemporalMandate
64 The Commission's temporal mandate was one of the least understood aspects

of its mandate despite efforts by the Commission to educate the public on this
sub.,ect. This situation arose because up until its formation, disagreements were
still rife as to which period the Commission should cover in its inquiry. Before the
Task Force on the Establishment of a T.IRC, a considerable number of people were
of the opinion that a Kenyan truth commission should have a temporal mandate
dating back to I 895 when the boundaries of what is now Kenya were demarcated.
ln essence, there are those who wanted the envisaqed commission to address
violations and atrocities committed during the colonial period. The Task Force,
while agreeing that the colonial period was marked by unspeakable atrocities,
rejected the idea that a truth commission should inquire into issues dating as far
back as 1895. The Task Force explained its position thus:

First, that period (1895-l963) is too remote in time, and the questions that it raises are too
complex for a transitionaljustice instrument like a truth commission. Evidence would be
scant; many of the perpetrators are long dead or are in the United Kingdom. Secondly,
the answerable power is not Kenya, but the United Kingdom, and truth commissions are
not generally established to investigate a remote, departed power. Finally, extending the
truth commis5ion to the colonial period would be an impossably expensive, laboriously
prohibitave, and practically unmanageable exercise. For these reasons, the Task Force
rejects 1895 as an impracticable time-line, and instead recommends that the Kenya
government sets up a less ambitious vehicle, such as a commrttee o[ eminent Kenyans
to examine a limited set of issues relating to the colonial period.r.

65 For the colonial period, the Task Force recommended that ,a less ambitious
vehicle, such as a committee of eminent Kenyans'be constituted for purposes
of examining'a limited set of issues relating to the colonial periodl For the truth
commission, the Task Force recommended that its temporal mandate be limited to
the independence period. lt offered four reasons for this position:

The Task Force therefore is of the view that a truth commission ought to cover the period
from 1963 to 2002, the post-colonial era and the period KANU ruled the country [...]
the reasons for this choice, which the Task For(e endorses, are rational, (ompelling, and
unassailable. First, the period combines the 6rst and the second regimes under KANU,
and as such cannot be said to be sel€ctive or directed at any particular community. This
i5 important because a truth (ommission cannot be legitimate if it appears to be an
anstrument to settle scores against a partlcular former regime, community or individuals.
Secondly, the post-colonial period is very present, and not remote. Many of those who

34 Governmenl of Kenya Repod ol the Task Fooe on lhe Eslabrshtnent o{ a Truth. Jushce and Relanaltiahon Commtsson
(2003)37 [Herernafter Makau Mulua Report].
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5erved rn the rndependence government are tllll allve Thlrdly, lt slands to reason that

Kenyans ought to rrghtly audrt lhelr own state, not the colonlal Erttrsh state Four(h, the

human nghts vrolatrons and gross economrc crrmes that the malorrty of Kenyans want

rnvestrgated were commrtted over the last forty years LasIIy, the rnveslrgalron span of

rhe last forty years rs financrally feasrble and defenslble, practtcal, and (ould be carrred

out wrthrn a two-year peflod. lt ls for these reasons thal the Ta5k Force recommends that

a truth commrssron cover the peflod from December 12, I963 to December 31, 2002 15

As descnbed rn the prevrous Chapter, the recommendatrons of the Task Force

were never followed through However, when the questron of establtshtng a

truth commrssron returned to the table under the KNDR process, the lssue on the

temporal mandate of the comm rssron returned wlth lt too Perhaps, acknowledqrng

rhat there were strll some agrtatrnq for the colonral pertod to be the sublect of

rnqurry, partres to the TIRC Agreement decrded to lrmrt the commlssron's mandate

to lhe rndependence peflod but rhey also agreed to grve tt room to look lnto events

pnor to thrs peflod Accordrng to the Agreement

The Commrs5ron wrll rnqutre rnto such events whlch took place between December

I2, I963and February 28,2008 However, ltwrll as necessary look at antecedents Io

thrs date rn order to understand Ihe nature, root causes, oI context that led lo 5u(h

vrolatrons, vrolence or crtmes

ln terms of the TJRC Agreement, the TJR Blll dehneated the Commrssron tempolal

mandate to focus on the post'rndependence pertod, from 12 December 1963 when

Kenya got rts rndependence to 28 February 2008 when the Natronal Accord was

srgned But rt also clearly rndlcated that the Commrssron would be emPowered to

look rnto the colonral perrod rn as far as thrs perlod was relevant for understandrng

'antecedents, crrcumstances and context'of vrolatlon s com m ltted after lndependence

When the Brll was rntroduced tn Parlrament, rhe Mrntsrer for.lustrce explarned the

proposed temporal mandate of the Commtssron tn the followtng words

Clause 5 grve5 the objectrves of the Commlsslon a5 to promote peace, ]ustlce and

natronal unrty, healrng and reconolatron amonq the people of Kenya The Commrsslon

wrll, therefore, be establshtng an accurate, complete and hrstorlcal record of vlolatron

and abuses of human nghts and economtc rrghts tnfltcted on Kenyans by the state,

publrc rnstrtutrons and holders of publrc office, both servtng aud retrred, between 12th

December, I963 and 28th February, 2008

The5etwodatesaresrgnrficant I2thDecemberI961 ls when we atta lned lndependence

whrle 28th February 2008 r5 the date when the Natronal Accord was srgned 5o, we want

to examrne how we have deall wrlh each other as an rndependent slate Howevet,

Clause 5A (r) recognrses that we may necd to go beyond l2th December 1963 to the

35 MalaLr Mullra Repod (f 33 above) 37

t8



68

69

70

antecedents, circumstances and factors so as to contextualize such violations. lf we
ne€d to go beyond I 2th December I963 to discover the genesis of the problem, the
proposed Clause 58 does indi(ate that we can go as far back as possible in order to
establish a complete picture of the causes, nature and extent of the grosl violation of
human and economic rights committed between the period I have stated and including
antecedents and circumstan(es.16

Despite the above clear explanation, some members of Parliament still proceeded
to lament that the proposed temporal mandate was too limiting to the extent that
the colonial period was not covered. The words of Njeru Githae, then an Assistant
Minister of Local government, are instructive in th is regard:

It as unfortunate that we have come up with the date of I 2th Decembert 963 when
Kenya attained lndependence. lf I would have been asked, I would have said we need
to go backwards to when Kenya as a nation we know today,6rst eristed. I would have
gone back to 1895. This is the time that some of the so-call€d hlstorical injustices
started. I have talked of the year 1895 because before then, Kenya, whether a colony or a
protectorate did not exist. Thi5 then would have given Kenyans an opportunity to 90 as

far back as memory can remember. This would give the basis for the so-called historical
injustices. Some of the so-called historical injusti(es are actually a result of colonialism.r,

After clarifications, those who harboured fears such as is quoted above came to
understand that the envisaged commission could inquire into the colonial period.
No changes were, therefore, made to the clauses in the TIR Bill relating to the
temporal mandate of the Commission. Thus, in the TIR Act, the 6rst part of the
relevant sections mandates the Commission to investigate violations of human
rights that occurred in Kenya between l2 December 

,]963 
and 2g February 200g.rs

The second part mandates it to look into 'a nteced ents. circumstances, factors
and context?e

Notwithstanding the clear authority, even obligation, in the Act to examine the
p re-independ ence period for the root causes of the violations committed since
independence, many Kenyans remained under the impression that the temporal
mandate of the Comm ission strictly covered the period between I 2 December 1963
and 28 February 2008. For instance, in a letter to the Cha irman of the parliamentary

Committee on Administration of Justice and Legal Affairs, the Release political
Prisoners Trust sought the review of the TJR Act because they claimed, amongst
other reasons, that:

36 Kenya Natronal Assembly OffE|aI Repon 24 July 2008
37 Kenya Natronal Assem bly OticLat Reporl 24 Jlly 20OB
38 TJR Acl. sec 5(a) & (b).
39 TJR Acl sec 51a)(i) & (b) (i)

p.2111-2112
p. 2119.
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l( tgnore5 a cruclal andcfltrcal partof(he Kenyan htstory lt starts from 1963, yet some

of the root cau5es of the rssue5 that date back to the colonral era are nor covered rn the

Act Kenyan5 need to know why the pertod before rndependence ts berng left out of the

TJRC and why some Kenyans have been left out of the proces!, yet they have the lrvrng

testrmonres and memones of the htstory and real ltfe experrence5, not allegatrons To us,

the scope on rhe search for Justrce through T.IRC should cover the hlstory of our country

as a whole

The Kenya Nanonal Lrberatron War Veterans AsSoclatlon €xpressed slmllar

senttments ln a submrssron to the commtsston, the assoclatlon lamented that

The TJRC Act of 2OO8 excludes the colonlal pertod Hence our members rangrng from

3,500 are berng left out rn the truth-telllng process of our country, berng left out of this

process leads to suffoca(ron of Kenyan hrstory and what hauntIs] us a5 a natlon up to dale

lndeed, srmrlar concerns became one of the grounds of a surt seekrng the

drssolutron of the Commtssron As dtscussed rn detall ln ChaPter Four of thls

Volume, the applrcants rn the case ol Auguslne Nleru Kothangu & 9 Orhers v TJRC

ond Bethuel Kplogof, challenged the stalutory mandate of the Commrssron,

argurng that the TIR Act was defectlve and unconstttuttonal to the extent that

rt excluded the peflods before l2 December 1963 and after 28 February 2008

from the Commrssron's temporal mandate The court dlsmrssed the contentlon

on a technrcal ground, though tn dotng so rt rncorrectly accepted the underlylng

assertron that the Commtsston was precluded from looktng at events before or

after the prescrrbed temporal mandate

We nore rhal the ex po e applcants are concerned wl(h human rtghts vrolattons

whrch occurred pnor to 12'r'December 1963 and after 28'i'February 2008, wh'ch are

not covered under the TJRC A(t lt ts alguable a5 to whether the legr5lature was rrght

rn excludrng those vrolatron5 Thrs rssue and other equally pertrnent rssues whrch

have been rarsed can only be determrned rn a properly pleaded case, preferably tn a

conSttutlonal referen(e

ln addrtron to rarsrng concerns about the percelved legal rnabrlrty for the

Commrssron to rnqurre tnto events that occurred durtng the colonral perlod, some

people went further to assert that the Commrssron's mandate should have been

extrapolated to cover the pertod after 28 February 2008. For rnstance, ln rts letter

already alluded to above, the Release Polrtrcal PrrsonersTrust argued (hat'

The tTJRI Act also tgnores the perrod after February 2008, when other human rrght5

vrolatrons took place, e5pecrally the krllrng of human rlght5 defenders GPO and Oscar

a0 HIh Coud(Nerrobr)MLscApp 170 o12009 (!nrepo(ed)
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King'ara of Oscar Founddtion on March 5 2009 and the recent Mathira killings among
other happenings that leave questionable marks on their intentions and purposes,

alienating sections of Kenyans who keep on crying for justice.

This was an erroneous assumption. But firrt, it must be emphasised that being a

temporary body, a truth commission must have a time-bound mandate. tts focus
should be on past violations, as has been the case with all truth comm issions across

the world. The role of investigating 'new'and turrent' violations traditionally rests

with permanent bodies such as the police department or national human rights
inttitutions. Occasionally, commissions of inquiry are constituted to investigate
particular current events or violations.

With these caveats in mind, the Commission nevertheless proceeded with its work
with the understanding that it could, in certain circumstances, inquire into events
that occurred after 28 February 2008. Firstly, borrowing mutotis mutondis ftom
the tontinuing violation s' doct rine developed by human rights treaty bodies, the
Commission could extrapolate its mandate beyond 28 February 2008 if a violation
under its inquiry was a continuing violation. That is, the violation commenced
during the mandate period but continued after that period. For example, some of
the people displaced during the 2007-2008 Post-Election Violence remain in camps
and have not been compensated for their losses. As such, the Commission required
all individuals 6lling out a Statement Form to indicate whether the violation they
were recording was a continuing violation.r'

Secondly, the Commission was expressly mandated to 'investigate any other
matter that it considers requires investigations in order to promote and achieve
national reconciliationi'r Therefore, notwithstanding that a violation or event
occurred after its formal mandate, the Commission could investigate it, provided
that su(h an investigation was necessary for the promotion and achievement of
national reconciliation. Moreover, from a pragmatic point of view, it was important
for the Commission to constantly take into account current developments which
could impact on its work.

Despite the many concerns raised about its temporal mandate, when the Commission
undertook its civic education campaigns and explained its mandate, many came to
understand that the temporal mandate of the Commission was flexible and that
its inquiry was a contextual one that required all events to be taken into account
including those that had occurred prior to and after its formal mandate period.

41 See Appendrx 4lor lhe Stalemenl Form
12 TJR Acl sec 60).
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Subject Matter Mandate

Unlrke most prevrous truth commlsSrons, whose mandate focused on hu man rtghts

vrolalrons durrng a parttcular event (such as an armed conflrct), the Comtntsston's

mandate covered a 45-year perrod of relatrve peace, albett wrth occasronal

eruptrons of vrolence that were often lrmrted to spectfic aeographlcal areas or to

polrtrcal transrtrons ln other word5, the country as a whole has never experlenced

an rntense and long perrod of vrolence However, the enttre mandate perrod was

characterrzed by vaflous forms of state vtolence and eprsodes of systematrc and

wrdespread vrolatrons of human flg hts. The mandate perrod was also characterlsed

by s(ate plunder, corruptron and tmpunity

79 Agarnst thrs background, rt was rmportant that the sublect matter mandate of the

Commrssron be clearly spelt out The questton of what thls Commtssron would

rnvestrgate was 6rst dealt wtth by the Makau Mutua Task Force Accordtng to

the Task Force, unllke rhe questron relattng to the temporal mandate, there was

substantrvely huge consensus among Kenyans on what vtolattons and tssures

should be the subyect of a truth commtssron's rnqurry

One of the least contested questrons n the quest for a truth commrssron for Kenya

relate5 to rIs terms of reference or the matters that rt mu5t address, that ls, the types

of vrolatrons thal rl musl rnvesttgate Althouqh dlfferent communrlres, groups. and

rndrvrduats around the country expressed parttcular pteferences to the Task Force, there

rs no dorJbt about the functrons that Kenyans want a truth commr5sron to perfotm

Kenyans want a truth commtsston to petform four lnter'related func(lon5 These are

estabhsh'ng the truth about past atroclttes by ldentlfyng the perpetrators and the

reason5 behrnd therr acttons, recognr5rnq vlctlmS and provrdlng rustlce or some form

of redress for the harm and suffeflng rnfltcted on Ihem by the prevrous governmenl5,

audrtrng the state and Suggesttng correctlve mea5ure5 to avold a recurrence of abuseS,

and creatrng an enablrng envrronment for natronal reconcl[atlon and healtng'r

80 The Task Force proceeded to observe that

But Kenyans are clear that these functtons cannot be successfully performed unless

establrshed categones of human rtghts vtolattons and economl( crtmes are fully

rnveslrgated and addressed Whtle tt ts true that many horrtble and unrmagrnable

vrolalrons have been perpetrated by the state over the last forty years, the Ta5k For(e

be|eves (hat a truth commrssron (annol rnvestrqate every human rrghts vlolatlon The

Task Force therefore recommends that a truth commrssron address certaln categorre5

ol vrolatrons The vrolatrons that ought to form Ihe terms of reference of a truth

commrssron musl be tho5e that tndtcate a systemlc pattern or state pollcres, a(tron5 that

43 Makau Mulua Repon (n 33.Dov.) 29-30
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were carned out as poltctes of the state to abrogate the ghts of Kenyans Thus a truth
commrssron must have the dtscretron to dectde whtch vtolatrons qualtfy for scrutrny
ln any case, rt rs practrcally rmpossrble For a truth commrss on to address more than
several lhousand cases That rs why the Task Force has rdentrfied rndrvrdual cases and
groups of vrolattons that rt belreves ought to be Ihe sublect of rnqutry The Task Force
has made thrs chotce consrstent wfh the vrews of Kenyans and wtth due regard (o the
purposes of an effectve. trmely, and the least burdensome truth cornmtssron The Task
Force recommends that a truth commrssron rnvesttgales srx categoles of human nghts
vrolatront and economrc clmes

For these reasong the Task Force recommended that a Kenyan truth commtsston
should lrmrt tts focus on the followrng srx vrolatrons and/or rssues..r

Polrtrcal assasstnattons and ktlltngs

Massa(res and possrble genocrdes

Poltttcal vrolence and krllrngs of democracy advocates

Torture, detentron, exrle, drsappearances, rape, and persecutron of opponents

Polrtrcally rnstrgated ethnrc clashes

Vrolatrons of economrc, soclal and cultural nqhts

Dunng the KNDR negotrattons, thrs lrst was expanded to rnclude numerous other
rssues and partrcularly, a category of rssues fallrng under the rubnc of hrstoflcal
rnlustrces. ln thls regard, the TJRC Agreement states

The Commrssron wrll tnqutre tnto human rrghts vrolatrons, rncludrng those commttted by
the state, groups, or tndtvtduals Thrs rncludes br_rt rs not ltmrted to poltttcally mottvated
vrolence, assasstnattons, communtty dtsplacements, settlements and evrcttons The
commr55ron wtll also tnqutre rnto maJor economtc cnme5, rn parttcular grand corruptton,
hrsloncal land tn,ustrces, and the rllegal and rrregular acqursrtron of land, especrally as
these rela te to con flrct or vrolence Olherhrslon(al rnJUstrcesshall bernvestrgared

The TJR Act was enacted wrth the recommendatrons of the Makau Mutua Task Force
and the provrsrons of the TJRC Agreement rn mrnd However, secttons 5 and 6 of the
Act, under whrch the mandate of the Commrssron ts spelt out, ts al best ambtguous
and confusrng For tnstance, tt makes several rncongruent references to the nature
of rrghts to be rnvesttgated 'vtolattons and abuses of human rrghts and economtc
rtghts','gross vtolatrons of human flghts and economtc rrghts,, and gross human
rtghts vrolatrons and vtolatrons of tnternattonal human rrghts law and abuses, In
essence, rt rs not clear whether the drafters rntended that the Commrssron focus on

a. Makau Muiur Reforltn 33 above) 30,33
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'ordrnary'vrolatrons of human rrghts or on gross vlolatlons of human rrghts Slmrlarly,

multrple sectrons of the Acr offer dtfferent prescrrptrons on the same toprcs For

rnstance, on the subrect of sexual vtolattons, sectlon 5(c) refers to'sexual vrolatrons'

but sectron 6(h) refers lo'crtme of a sexual nature agatnst female vlctrmsl Moreover,

whrle some key terms wrlhrn the Commtsston's mandate are defined, some are not

(such as'economtc cnme') ln addrtron, some definrtrons otfered tn the Act create

uncertarnty and ambrgutty concerntng the rntentron of the drafters.

84 Faced wrth these un(ertarntres and mtndful of the hrgh expectatrons many

placed on the Commrsston's work, the Commtsston adopted a lrberal approach to

rnterpretrng rts mandate After a careful analystsoftheprovrsronsoftheTJRAct,rt

categoflsed rts subJect matter mandate lnto three broad areas, gross vtolattons of

human rrghts, hrstoflcal tniustrces, and other mandate areas

85 Before these mandate areas are dtscussed ln detall, lt ls lmportant to dtspense

wrth two prelrmrnary tssues, Flrstty, the TIR Act appears to create a drstlnctlon

between'human ghts vrolattons' (presumably under nattonal law) and'vtolattons

of rnternatronal human rtghts lawi The Commtssron constdered thrs dlstrnctlon to

be rnconsequenttal lt ts a5sumed and rlghtly so, that ln referrtng to both'human

rrghts vrolatrons'and'vtolattons of lnternatlonal human rlghts law; the lawmaker

wanted to be exhaus(tve and not to mlss anythlng However, the lawmaker was

clearly mrstaken as to the posslble dtfference tn vtolattons of human rtghts under

natronal and rnternatronal law What drffers - and thls was lrrelevant to the work

of the Commrssron - i5 the forum at whlch vlctlms may seek recourse Somettmes

the remedres avallable and the protectrons afforded may be more extenstve under

rnternatronal law than at natlonal law

86 Grven that Kenya was already a party to the marn lnternatlonal human rrghts

rnstruments for a good number of years durtng the mandate perrod,'5 the

Commrssron looked seamlessly at both natronal law (Constltutron and Statute) and

relevant rnternatronal law tn determrntng whrch rrghts were vrolated during the

mandate pertod ln any case, the Act sourced de6ntttons of vartous concepts from

rnternatronal law

87 Secondly, the Act appears to make a dlstrnctron between ctvtl and polrtrcal

nghts, on the one hand and socro-economlc rrghts, on the other Thrs rs apparent

from sectron 5(a) and (b) whtch refer to'vrolatrons and abuses of hr.:man rrghts

and economrc rrghts'and'gross vrolatlons of human rtghts and economtc rtghts'

(5 lnternato'al Covena'l on Cr!rl and oolrl.c2l Rlghls (lCCPql lnlerlal'onal Covenanl on Economrc Socral and Cultulal

R€hls (CESCR) Akcrn Chad.r on Human and Peoplcs'RrghE elc
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respectively. The use of the dis.,unctive'and'may appear to suggest that there is

a difference between'human rightsi on the one hand, and ,economic rights: on
the other. Again, this distinction is inconsequential. lt is now established in human
rights law and practice that all human rights are indivisible, interdependent and
interrelated.o6 As such, the traditional dichotomy drawn between civil and potitical
rights and socio-economic rights has since been rejected,.,

88 Apart from the conceptual linkages between civil and political rights and socto-
economic rights, historical patterns of human rights violations in Kenya shows that
violations of these two categories of rights work hand in hand. This was a point
that the Makau Mutua Task Force considered when it recommended that a Kenyan
truth commission should inquire into violations of both civil and political rights
and socio-economic rights. According to the Task Force:

It is a well-established fact in human rights law that all human rights - including
economic, socialand cultural rights - are indivisible, interdependent, and inter-related.
Thus human rights law does not only refer to civil and political right5. The Republic of
Kenya has an internationally binding obligation to protect all human rights, that is, civil
and political rights, and economic, social and cultural rights, because it is a signatory
to both the Int€rnational Covenant on Civil and political Rights and the lnternational
Covenant on Economic, Social and Cultural Rights. That is why a truth commission
should investigate the vaolations of civil and political rights ar well as those of economic,
social and cultural rights.a8

89 lndeed, several chapters ofthis Report demonstrate the inherent linkages between
civil and political rights and socio-economic rights.

90 The su b-sections that follow now focus on the three broad areas ofthe Commission,s
subject matter mandate.

Gross violations of human rights

91. Although, as indicated above, it is not evidently clear whether the intention
of Parliament was for the Commission to focus on brdinary violations,or gross
violations of human rights: the Commission made a decision to focus on the latter.
After a careful scrutiny of the TJR Act, the Commission concluded that there was a

strong textual indication all over the Act to suggest that parliament intended gross
violations of human rights should be the focus of the Commission,s inquiry. ln

46 Vienna Declaralon and Progmlnme ofAclDn. para 5
47 See J BEgon The inctusion of socjo-economo nghls |n the 2010 Constitution ol Kenya. n J BEgon I G Mus a (eds)Ldiaal

_ - enforcenenl al soclo-econonc nghts under the new Conshtuton Challenges and oppriuntne; lor Xenya l2O1\ i.48 Malau Mulua Report (n 33 above) 33
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49 Se€ lor Lnstance Solln AIIrcan TRC Srerla Leone TRC and Lrbeaan TRC

sectron 5 and 6, the Acr refers 1o'9ross vlolatrons of hu ma n rl9hts' or '9ross human

flghts vrolatro n s' seve n tlmes

There are at leasl t\ /o addrttonal reasons why the Commlsslon belteves trs focus

on gross vtolattons of human rlghts ls accurate and valtd Flrst, comparatlve

expeflence shows that gross vtolattons of human rrghts have been the focus

of rnqurrres by truth commtsstons elsewhere" Desplte contextual drfferences

between Kenya's and other countfles, there was no need for the Commlsslon to

retnvent the wheel on thtS speclfic tssue, The second reason was a matter of poltcy

and practrcal consrderattons The Commrsslon could not, even lf lt chose to do so,

rnqurre rnto all human flghts vtolattons, however petty, wrthln a 45-year perrod lt

was not practrcal, rn vrew of ttme and resource constralnls

Havrng made the dectston that tt would focus on gross vtolatrons of human rlghts,

the Commrssron had to then define whar thrs entarled of course, the startrng

pornt was the TJR Act whrch defrnes'9ross human rtghts vrolatrons'to rnclude the

followrng

(a) vrolatrons of fundamental human rrghts, rncludrng but not lrmlted to

acts of torture, krlltng, abductlon and severe tll-treatment of any person;

(b) rmpflsonment or other severe deprtvatron of physrcal Property,

(c) rape or any other form of sexual vtolence,

(d) enforced drsappearance of persons,

(e) persecutron agarnst any rdentrfrable group or collecttvtty on polrtrcal,

racral, natronal, ethntc, cultural, reltgtous or gender or other grounds

unrversally recogntsed as tmpermtsstble under tnternattonal law,

(f) any attempt, consplracy, lncrtement, lnstlgatlon, command, procurement

to commtt an act referred to rn paragraph (a)and (c), which was commttted

durrng the perrod between 12 December 1 963 and 28 February 2008 and

the commrssron of whtch was advrsed, planned, d trected, commanded or

ordered, by any person actrng wrth a Polrtrcal motrve, or

(g) cflmes agarnst h umanrty

ln terms of thrs def nrtton, the Commrsslon prtorttrsed the followrng categortes of

vrolatrons rn rts work and has dedrcated a chapter to each rn thls report
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Unlawful krllrngs and enforced drsappearances (rncludrng polrtrcal
assassrnatrons, extra-.;udrcral krllrngs and massacres),

Unlawful detentron, torture and rll-treatment, and

Sexual vrolence

Further, owrng to rts wrde temporal mandate and for pragmatrc reasons, the
Commrssron had to be selectrve of the events tt would concentrate on rn terms of
research and rnvesttgattons ln thrs regard, the Commlsston prrorrtrsed vrolatrons
commrtted tn the followtng Contexts

- 5hrfta war {'t965-1967);

- Securrty operatrons tn North Eastern, Upper Eastern and North Rr[t (1963-2008),

- Attempted coup ('1982),

Crackdown on multr-party and pro-democracy actrvtsts (j 986-l991),

Ethnrc and poltttca lly rn srrga ted clashes (t 991/ j 992 and 1997),

- Actrvrtres ofand crackdown on mrlrtra groups (2006,2007), and

Post-ele(tron vrolence (2007-2008)

Whrle rn rts research and rnvesttgattons the Commtssron pnontlsed vrolatrons
commrtted rn the above contexts, tt has captured and narrated tn thls Report many
more vrolatrons that were commr ed rn contexts beyond those lrsted above

The three categortes of vrolatrons lrsted above relate to vrolatrons of bodrly
rntegflty or more generally of crvrl and polrtrcal rrghts ln addrtron to these and rn
accordance wrth the TJR Act, the Commrssron also focused on vrolatrons of socro-
economrC flghts Thrs report has consrdered the sub,ect rn three dtfferent ways

Ftrstly, the Commtsston consrdered the socto-economrc tmpact oI vrolatrons that
targeted rndrvrdual's bodrly rntegrrty or thetr crvrl and polrtrcal rrghts As rndrcated
earlrer, vrolatrons ofcrvrland poltttcal rlghts always go hand tn hand wrth vtolattons
of socro-economtc fl ghts

One of the hndrngs of the Commtsston tn thts regard, for rnstance, ts that most
secunty operattons tn the country tn whtch ktlltngs, torture and sexualcrrmes were
commrtted, were also characterrzed by the burnrng of houses, theft or krllrng of
cattle, lootrng of property and destructron of crops The rmpact of these vrolatrons
was partrcularly borne by the most vulnerable rn soctety such as women, chrldren,
persons wrth drsabrlrtres and the elderly
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l OO Secondly, the Commtsston constdered soclo-economlc rtghts wrthrn lts mandate

to rnqurre rnto and establlSh the realrty or otherwlse of percetved economlc

margrnalrsaton of communtttes ln thts respect, the Commlssron consrdered

vrolatrons of socto-economtc nghts as lndependent vtolattons

101 Frnally, the Com mtssron consldered soclo-economlc vlolatlons wlthrn lts mandate to

rnvestrgate economrc cnmes and grand corruptron, As the Makau Mutua Task Force

report noted,'economrc crtmes lead to the vrolatlons of the entlre gamut of human

rrghts and rn partrcular of economtc, socral and cultural rrghts'5'

Historical inj u stices

l02 Although the term'htstorrcal rnJustrces'ls not used rn the TJR Act, the notton of

'hrstorrcal rnlustrces'pervades the debate on transtttonal Justlce rn Kenya and has

srnce become a rallyrng cry for those seekrng ,ustrce for past vrolatrons There rs

nevertheless ample proof that tt was tntended that the Commrsslon would tnqutre

rnto what are regarded as'hrstorrcal rnrustlces'

103 Thrs was clearly spelt out rn the T.IRC Agreement and the Memorandum of Oblects

and Reasons attached to theTJR Blll As already quoted above, the latter do(ument

srated that

The establrsh ment of the Commrsslon was concerved wlth a vlew (o addressrng hrstorlcal

problems and rnJUsttces whrch, r[ left unaddressed, threatened the very extstence of

Kenya a5 a rnodern Soctety

l04 However, 'h rstoncal tnJUstlces'ls not a term of art lt enfered Kenyan lexlcon rn the

context of acttvtsm and agttatton for constttutronal reform and establlshment

of transrtronal iustr(e mechanlSms atmed at addressrng Past human rrghts

vrolatrons lnpublrcdtscourse,thetermreferstoatleasttwothrngs Frrstly, rt refers

to exclusron and margtnaltsatton (ln terms of economtc development) of certaln

groups or regrons and a range of vtolatrons supportlve of thrs phenomenon

lO5. Secondly, rt refers to drspossesston and rnequalrtres rn the allocatron of land rn

a vaflety of ways by successlve governments (or those assocrated wlth them)

rn pre-rndependence and post-rndependence Kenya For rnstance, durrng the

parlramentary debate that preceded the enactment of the TJR Act, a member of

Parlrament observed that

50 Mahau Mulua Repod (n 33 above) 33
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One of the functrons of thtsCommtsston ls to find the so-called hrstoncal rnJusttces l am
one of the peopie who have been unable to understand what thts so,called htstorcal
rnluslrce rs I am sayrng thrs because rt ts more related to land, and more parttcularly, land
rn the Rrft Valley,

106 ln other words, the term hrstorrcal rnlusttce has been used to descrrbe rssues of
margrnaltsatlon and drspossesston that resulted tn dtspanttes of rncome, wealth
and opportunrty that lre at the heart of many of the current conflrcts rn Kenya
ln rts reporl, the Commtsston of lnqutry rnto post Electron Vtolence, for tnstance,
makes reference to'hrstorrcal margrnalrsatron, arrsrng from percerved tnequrtres
concernrng the allocatron of land and other nattonal resources as well as access to
publrc Aoods and servrces'as one of the matn causes of tnter-ethntc tenstons and
confl tct 5l

'107 Thus, although the TJR Act does not expressly refer to htstoflcal rnJUstlces, rt mandates
the Commrssron to tnqutre tnto rssues that fall under thts term Ftrst, sectton 6(p)
mandates the Commtssron to'tnqurre lnto and establtsh the realrty or otherwtse of
percerved economtc margrnalrsatron of communtttes and make recommendatrons
on how to address the margrnalrsatron' Second, sectron 6(o) mandates the
Commrsston to'tnqutre tnto the rregular and rllegal acqutsttron of pub|c land and
make recommendattons on the repossesston of such tand or the determtnatton of
cases relattng thereto'

Other mandate areas

108 ln addttton to gross vrolatrons of human rrghts and hrstorrcal rnyustrces, the
Commrsston was mandated to tnvesttgate and/or carry out the followlng three
functtons

constder the reports of the relevant commtsstons of rnqurry and make
recommendatton5 on the tmplementatton of such reports,

rnqurre rnto the mrsuse of pubhc tnstttuttons for polttrcal ob]ecttves, and

rnqurre rnto the causes of ethntc tenstons and make recommendatrons on
the promotron of healrng, reconcrlratron and co-exrslence among ethntc
communrtte5

51 Kr.ya Narronal Asscmbly OttrcalReporl 2a Juty 2OO8 p 2t20
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Breadth and Complexity of Mandate

l09 As can be gleaned from the foregotng dtscusston, the Commtsston's mandate was

both ma(enally vast and complex Truth commlssrons are ordtnartly mandated to

focus only on gross vtolatrons oI human rrghts ln addltlon ro berng mandated to

lnvestrgate gross vtolattons of human rrghts, the Commlsston was also mandated

to rnvestrgate hrstoncal tn,ustrces and other lssues that are rarely the focus of a

truth commrssron The enormrty of the task handed to the Commtsston ts well

rllustrated by the testtmony of a wrtness who, speakrng of only a srngle event, the

Wagalla Massacre, observed that.

lf all the water rs turned rnto rnk wlth whrch to wrrte, all the trees are turned rnto pens

wrth whrch to wflte, and all the land ls turned rnlo paper on whrch ro wrlte, the hlslory

of Wagalla cannot be covered "

I 1O The breadth and complexlty of lts mandate, a5 measured aqalnst lts resources and

lrfe span, rmposed on the commlsslon lntense pressure lt also partly contrtbuted

to the Commrssron's rnabrltty to present rts Report as rt had been rnrtrally scheduled

Responsibility for Violations and lnjustices

The questron of responsrbrlrty for vtolattons and tnlusttces commttted durrng the

Commrssron's mandate penod was dealt wrth under sectton 5(a) and 6(b) of the TJR

Act Sectron5(a) restr rcted responslbllity to the state, rts o rgans a n d ag ents o r former

agents. lt requrred the Commtsston to establlsh a record of vrolattons commltted by

'the state, publrc rnstrtutrons and holders of publrc of1lce, both servtng and retrredi

Thus, rn ascnbrng responsrbrltty to the state, the Commtsston adopted an approach

that was rnformed by the express language of the TJR Act and by rnternatronal legal

prrncrples concerntng state responsibtlrty In partrcular, the Commtsston constdered

that an act or omrssron of the followrng entttres was attrrbutable to the state

111

state or9ans,

a person or entrly who acts under the legal aurhorrty of the state to perform

governmental functrons (and rt does not matter whether the organ or enttty

exercrsing governmental autho ty exceedS tts authorlty or contravenes

rnstructrons),

a person or group of persons acttng on the lnstructrons ol or under the

drrection or conlrol of, the state tn carrytnq out the conduct, and

53 TJRClHansard/Pub rc hear ngru\btrn18Apal20T1/ p 20
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pflvate entrtres, the acttvtty of whrch rs acknowledged and adopted as rts own
by the srate'r

I l2 Sectron 6(b), on the other hand, expanded the Ist of those who could be held
responsrble for vrolatrons and rn,ustrces beyond the state ln addrtron to publrc
rnstrtutrons, publrc office holders, the state, state actors and persons purporttng to
have acted on behalf of a publrc body, rt also lrsts the followrng rndrvrduals, bodres
and organisatrons The Commrssron tnterpreted the reference to rndrvrduals,
bodres and organtsaltons to rnclude persons other than slate agents or persons
purportrng to act under the authonty of the state.

I I3 As such, whrle the Commrssron prrmarrly focused on vtolatrons perpetrated by
the state and tts agents, rn certatn respects tt consrdered the actrons of non-state
actors, especrally mrlrtra groups such as Mungrkr, Chrnkororo and the Sabaot
Land Defence Force (SLDF) The Commrssron's rnclusron of non-state actors rn tts
defin rtron of perpetrators was fortthed by the fact that thrs rnclusron was necessary
for the establrshment of an accurate, complete and htstoflcal record of hrstoflcal
rnJUsttces and gross vtolattons of human rlghts

Amnesty
114 One ofthe most controversral provrsrons tn theT.JR Acr concerns the Commrssron,s

powers wrth respect to amnesty Amnestres have been a m uch used, rfcontroverstal,
mechanrsm ln most transttrons Whrle hrstorrcally amnesttes have been used and
upheld even when they have applred to tnternatronal crrmes and other gross
vrolatrons of human rrghts, there ls now an establrshed prrncrple rhat amnesttes
for rnternatronal cflmes are prohtbrted under rnternattonal law

1 15 The TJR Erll rncluded provrsrons grantrng the Commtsston power to recommend
amnesty for a broad range of vtolatrons Those powers were changed, rn part,
because of the successful lobbyrng of both domestrc and rnternational human
nghts organrsattons, who argued that rnternatronal law prohrbrts the grantrng of
amnesty for rnternatronal cnmes

I i6 Thus, the first versron of the T.JR Act s gnrficantly restncted the range of vrolatrons
for whrch amnesty could be granted ln partrcular, rt provrded that amnesty could
not be granted for 'gross vrolatronlsj of human rrghts or an act, omrssron or offence

54 Arlcles on slale Responsrbrrty adopred by rhe Inrernarron.r Law cornmrsson rn 2001 ans r-r2 For r.ference see
Yeabook oflhe Inlernalronal Law Commrssron 20Oi vot ll pan Two
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constrtutrng a gross vrolatron of human rlghttsl lncludlng extraludlcral executlon,

enforced drsappearance, sexuaIassault, rape and torture' lt also clearly lndlcated that

the Commrssron had powers to recommend but not to grant amnesty However, the

Act strll had several shortcomlnqs rn respect of the Commtsston'5 amnesty powers

117 For example, the explanatory note rn the margtns of Part lll of the Act relatrng to

amnesty stated'No amnesty for crtmes agarnst humanltyi Thrs suggested that

amnesty could be granted for other lnternatlonal crtmes, such as war cllmes,

genocrde, or torture lr also stated that the Commrsslon could recommend amnesty

for a vrolatron of 'any tnternatlonal treaty to whrch Kenya rs a party'

I 18 As such, there were some who feared that the specrfic reference to crtmes aqatnst

humanrty but not to genocrde or war crlmes mrght have suggested that the

Commrssron could recommend amnesty for genoctde or war crlmes 55 Whlle the

Commrssron concedes that the language as orrglnally drafted was somewhat

confusrng wtth respect to rts powers to recommend amnesty for genoctde and

war cnmes, the clear provlslon prohlbltlng lt from recommendrng amnesty for

gross vrolaltons of human rtghts would clearly have prevented the Commrssron

from recommendrng amnesry for most acts that would qualrfy as elther

genocrde or a war crtme 56

1 I9, ln 2009, the TJR Act was amended to, amongst other reasons, make tts amnesty

provrsrons conform to Internatronally accepred norms The margrnal note that

had read 'No amnesty for crrmes aqalnst humanrty'was amended to read'No

amnesty for rnternattonal law crtmesl Moreover, the reference ln sectlon 34(2)

recommendrng amnesty for an act that vrolates'any tnternattonal treaty to whlch

Kenya rs a party'was removed Frnally, the A(t was amended (o make tt clear rhat

amnesty could not be granted for crtmes agatnst humantty or genoctde

l2o Whrle the amendments made tt clear that genocrde, crtmes agarnst humanrty and

most lrkely other rnternattonal law crtmes could not be the sub]ect of an amnesty

recommendatton, the Commtsston was stlll left to determrne the acts, lf any, for

whrch rt had the power to recommend amnesty The Act made rt clear that the

Commrssron could not recommend amnesty for gross vtolatrons of human rlghts

55 Thrs lcar wa s Dunrcsscd Dy lhe ,acl lhat tha relerencr lo no amnesly lor cnmcs agalnsl hu ma nrty was only lound n a rnafglnal

note and was nol (Lrnli he 2009 tunendrncnls) proYded for rn lh. lcxl ot thc Acl lsell

55 [ ls possrbte lo ergur thal some mrnor acts hal do not rndldc volence agarnsl persons bur mqhl slllqualry as genocrdc or

a war cnme would not conslrtule a gross volalon of humen ngh$ ol he nalure prcvded n theAct (e/h ch [sls YdatDns ol

bodrty inlegrty nghls such as exrqld|c€l eraculon cnlorcrd dr$pprarancc sexual assaull rape or lonure) Thus soma

mrgtriargui rhat cruel rntrr:man or degradrng realmanl hal does nol ise to lhe levelof lonure Dut rs padol en arm€d conflEt

orcommrneO as panofa broaOer campargn o, genocrd? rnqhl nol lllw(hrn lhe prohbled acls lorwhEh lhe Commrsslon could

nol recommend amnesty Grven the 2009 am€ndmenls to lhe Acl lha Commrssron dd nol have lo addless wheher such acts

wou d or would not qualrry as a gross vDlalon ol hLlman nghts
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121 Whrle the amnesty provrsrons only made reference to acts of vrolence (extra-

.,udrcral executron, enforced drsappearance, sexual assault, rape and torture),
the Act defrned gross human rrghts vrolatrons more broadly than thrs to rnclude
'vrolatrons of fundamental human nghtsi5T

122 Grven these restncttons on tts powers, the Commtsston undertook a number of
consultatrons wtth vanous stakeholders to better understand the lrmrtatrons on
rts amnesty powers and to drscuss the opportuntttes, tf any, tts amnesty powers
provrded wrth respect to furtherrng tts mandate wtth respect to truth, JUstrce and
reconcrlraton.

123 After rnternal delrberation and consultatrons wrth stakeholders, the Commrssron
decrded to forego exercrsrng the powers granted to rt to recommend amnesty
There are several reasons for thts Ftrst, gtven the broad definrtron of gross
vrolatrons of human nghts tn the Act, the type of acts for whtch the Commrssron
could recommend amnesty rs very lrmrted The Commtsston generally adopted an
expansrve vrew of what qualrhed as a gross vtolatron of human rrghts rn order to
provrde a forum to as many wrtnesses as possrble

124 Second, grven the ltmtted acts for whrch amnesty could be recommended and the
fact that rt could only recommend and not grant amnesty, the Commrssron drd not
antrctpate that much addrtronal truth would come out of the amnesty process The
amnesty admrnrstered by the South Afrrcan Truth and Reconcrlratron Commrssron
(whrch was clearly the pnmary model for the amnesty provrsrons provrded rn

the Act), was able to grant amnesty rtself and was not clearly prohrbrted from
consrderrng amnesty for gross vtolattons of human rrghts and even rnternattonal
cnmes The South Afncan Commrssron drd grant amnesty for, among other thtngs,
acts of torture, enforced drsappearances, extrajUdrcral krllrngs and other acts that
are clearly outsrde of thrs Commrssron's power to recommend amnesty Whrle
some have cntrclsed the South Afrrcan amnesty for foregorng lustrce for such
cflmes, others argue that new tnformatton was revealed about some of the worst
vrolalrons commttted durrng the aparthetd years

125 Regardless ofwhether one vrews the South Afncan amnesty as havrng been a
success rn contl butrng to the truth of a parthetd-era vtolattons, there ts no questron
that the lrmrted amnesty powers provrded rn the TJR Act would not have provrded
a srmrlar opportunrty to the Commtsston

57 TJRCAcI sec2 Vlhle the daltnrlrons seclLon refers lo gross human nghtsvolalons and lhe amnesly srctron lo gross
volalron ol human nghls we do notlhrnk lhat lhe drafters ntended to be reternng lo two drffe fen I concepts but hslead use
lhe h{o phrases nterchangeabty lo refer to the same vrolatrcns
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Other Relevant Aspects of the Commission's
Mandate
Application of the lndemnitY Act

126 ln 1972 the Kenyan Parlrament passed the lndemnrty Act,sr whlch restrrcts the abllrty

of rndrvrduals to make clarms artstng from acts commltted by the Kenya armed forces

and others actrng on behalf of the government for any act they commltted durrng

the so-called Shrfta War (25 December 1963- I December 1967) The restrrctron on,

among other thrngs, any proceedrng or clalm to compensatlon ls ltself restrrcted to

acts commrtted only rn a part of Kenya the former North Eastern Provrnce a nd Lamu,

Tana Rrver, Marsabrt and lstolo dlstrlcts,

127 The Indemnrty Act thus purports to rnstitutronalse rmpunrty for human flghts

vrolatrons commrtted by those actrng on behalf of the government durtng a

prescrrbed ttme and ln a prescrtbed area In other words, lt attempts to create a

separate legal regrme wrth respect to accountabrlrty for the Shrfta War

I 28 To qualrfy for legal protectlon under the lndemnrty Act, an rndrvldual's actron must

have been done tn good fatth and'done or purported to be done tn the executlon of

duty rn the rnterests of publrc safety or the marntenance of publrc ordel otherwrse

rn the publrc rnterest'5e

129 Srnce the passage of the lndemnrty Act many have arqued for rts repeal, rncludrng

and nol surprtstngly, residents of the affected areas Parlrament voted to repeal the

lndemnrty Act rn 201O The Presrdent however refused to assent to the repeal and

thus the lndemnrty Act conttnues to be part of the laws of Kenya

l30 From rts rnceptron, concerns were ratsed about the rmpact of the lndemnrry Act on

the Commrsston's work Some were concerned that the lndemnlty Act Prevented

the Commtssron from lnvestlgatlng, researchrng, dtscusstng, or commentlng on

vrolatons that oc(urred rn the areas and durlng the trmes covered by the Act Others

argued that the Commlsslon should devote some of rts oPeratronal resources to

pushrng for repeal of the lndemnrty Act Strll othels refused to enqage wtth the

Commrssron unless and untll the Act was repealed

1 31 Spea krng of the lndemnrty Act before the Com mlsston, a wttness lamented

What a gross vrolatron of human rl9ht5 and absolute abuse of democracy that has

been legrrrmrzed under the lawl lt was thls pellod between 25th December 1963 to l '

December 1967 that gross human rrght5 vlolatrons and atrocltles were meted out on the

resrdents of Northern Kenya lt rs somethlng so 5trange that sectron 3(b) says'rf rt rs done

i,1
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rn good farth' I wonder whether the ktll ng o[ our people, raptng of our wrves, ktlltng our
anrmals were done rn good fatth 6'

132 Another wrtness expressed stmtlar senttments.

I do not want to go rnto the detatls of the Act, but tt puzzles me I am yet to understand
whether human flght5 can be grossly and systemattcally vrolated and abused tn good
farlh and whether such vtolattons and abuses further any known publt( tnterest 6l

133 ln rnterpretrng the scope of rrs mandale, the Commrssron obvrously had to address
the appltcabrlrty and effect of the lndemnrty Act on rts actrvrtres After thoroughly
consrderrng the rssue, the Commrssron concluded that rhe lndemnrty Act drd not
apply to the work of the Commtssron and thus could not restflct tn any way the
work of the Commtsston There are two arguments that support the Commtssron,s
conc lusro n

134 Frrst, the lndemntty Act makes rt clear that rts restflcttons wrth respect to
accountabrlrty do not apply to 'the rnstttutton or prosecutron of proceedrngs
on behalf of the government'6) Thrs sectron makes clear that the focus of the
legrslatron ts on restflctrng the flght of prrvate rndrvrduals to brrng a clarm for
compensatton or other form of accountabtltty

135. The Commrssron ts an tndependent government commtssron that was created
by and works on behalf of the government As such the Commrssron clearly rs

engaged rn'proceedrngs on behalf of the government,and thus rts operatrons are
excluded from the provrsrons of the lndemnrty Act

| 36 Second, even rf one were to argue that the lndemnrty Act by rts terms applres to and
thus restncls the powers of the Commrssron, the passage of the TR.l Act, whrch, under
thrs argument, conflrcts wtth the provtstons of the lndemntty Act, would prevarl as rt
was passed after the lndemnrty Act lt ts a fundamental prrncrple of the rule of law
that rf two preces of legrslatron confltct, the one passed later tn trme applres unless
the later legtslatton makes clear that tt ts sub,ect to the prevrous legrslatron

177 ln thrs case, Parlrament passed the TJR Act rn 2009 and decrded not to make the
Commrssron sublect to the lndemnrty Act Thts argument ts strengthened by the fact
that Parlrament drd expressly rndtcate that the Commrssron rs sublect to other preces
of legrslatron that confltct wrth the T]R Act, such as the protected Areas Act 6r

60 T,RC/Harsa.d//PLbhc 'lean.g/ Malsab,t,t Vay 20../ p
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Choice of terminologies

138, Truth Commrsstons have grappled wlth how best to refer to rndlvrduals who

were affected by or are responstble for gross vtolatrons of human rtghts The

Commrsston, ltke other truth commlssrons around the world, had a strong vtcttm

focusTheTjRActdtrectedtheCommlsslontoellcltthevtewsandperspecttvesof
vrctrmS, restore thetr dlgnlty and determtne ways and means of provrdtng them

wrth redress The term 'vlcttm'ts also defrned ln the Act essentlally as any person

or group who has suffered any harm, loss or damage as a result of a human rrght5

vrolatron."'

139 However, whrle the T.lR Act refers to perpetrators, lt does not define the term lt ls

clear, however, that the term perPetrator refers to an rndlvtdual who bears some

responslbrlrty for a gross vlolatlon of human rtghts or other vlolatlon wlthln the

mandateof theCommtssron Both terms (vlcllm and perpetrator) thuspresuPpose

a determrnatlon that, tn the case of vtcttms, an tndtvtdual has suffered harm, loss or

damage as a resull of a vlolatlon, or ln the case of perpetrators, are responsrble for

a vrolatton ln other words, both requlre that a determlnatlon be made wlth respect

to the exrs(ence of a vtolatton and erther harm or responstbtltty artstng from that

vrolat ro n

140 So as not to preludge the exrstence of a vtolatton, harm, or responstbrlrty and to

better fulfil rts oblrgattons to provlde 'vrctlms, perpetrators and the general pubhc

wrth a platform for non-retrlbutlve truth-telLngi6'to promote reconctlratton and

natronal untty and to respect the drgnrty and value of all Kenyans, the Commrssron

decrded to refer to all tndtvrduals who engaged wrth the Commlsslon as wltnesses,

rather than as vt(ttms or perpetrators. Wlth respect to those who others named

as berng perpetrators of a parttcular vlolatron, the Commtsston adopted the term

'adversely menttoned person'agaln so as not to preludge whether an lndlvldual

rndeed qualrfied as a perpetrator wrth respect to a speclfrc vlolatron

141 Dependrng on the evldence collected by the Commlsslon wlth resPect to a

partrcular vrolatron, an adversely menttoned person may be rdentlfied ln thls report

as berng responsrble for a partrcular vlolatron (and thus correctly rdentlfied as a

perpetrator of lhat vrolatron), or as an tndtvtdual who some have accused, but for

whom there rs rnsuffrcrent evtdence for the CommtSSlon to assert wlth confrdence

therr responsrbrlrty, or as an tndrvtdual for whom the evrdence suggests has no

responsrbrlrty for a parttcular vrolatlon,

64 TJR Act sec 2

65 TJR Acr sec 5(g)
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142 ln addrtron, many rndrvrduals qualrfy as both vrctrms and perpetrators ln fact for
some perpetrators rt rs thetr expeflence as vrctrms whrCh puSh them to become
perpetrators, sometrmes rn the name of vtndr(atrng etther real or percelved
vrolatrons suffered by themselves, thetr famtlres, or therr communrty Much of the
vrolatrons rnvolvrng ethnrc tensron and ethnrc vtolence may be better understood
by acknowledgrng the dual experrences of rndrvrduals and communrtres as havrng
attflbutes of both vrcttms and perpetrators As such, The Commrssron deemed rt

rnappropflate to refer to a person as a vrctrm or perpetrator as such a destgnatton
only reflects one part of that rndrvrdual's expenence

143 The manner rn whrch rndrvrduals engaged wrth the Commrssron underscored the
problematrc nature of referrrng to rndrvrduals as vtcttms or perpetrators Whtle
the Commrssron referred lo rndrvrduals who engaged wrth the Commtssron as

wrtnesses, rndrvrduals self-rdentrfied themselves and others ustng terms ltke vtctlms,
survrvors and perpetrators Some who quallfied as vrctrms under the Act referred to
themselves as survtvors, choosrng to adopt a term that emphasrzed thetr present
and future survrval rather than thetr past vtctrmtzatton For tnstance, Davtd Onyango
Oloo expressed the vrews of many who suffered from vrolatrons of the past

What a waste of (rme the N4ot KANU regtme went through, ptucktng untversrty students
From therr classrooms and homes and dumprng them rn filthy dungeons lt drd nol
stop anythrng Drd tt) We are strll here Are we not) We survrved Drd we notT ye5, we
are survrvors and nol vtctrms We are vtcto ous overcomers and not Carcas5es of 5tate
oppressron They tned to bury us ahve but we defianrly emerged from the graves called
maxrmum secunty penttenlrafles We are sttll here standrng up and fightrng for peace,

lustrce and democracy You can lock people up but no oppressor has yet found a way of
rmpnsontng patflottc, democraltc and revoluttonary tdeas 66

144 Another wrtness. Wahrnya 8ore, echoed thrs posrtron.

we are nol vrctrms but people whq 37q 5lrnrly vlcto ous we are not carcasses of state
oppressron or repressron We are people who are strong Let rt nor be seen as rf vrctlms
are beggrng for mercy or to be heard Nor We want the world to know that somethtng
happened somewhere tn Kenya The tssue here ts that there rs a constrtuen(y of some
people rn thts partrcular country who fought for Ihe lrberatton of thrs partt(ular country,
bur they have never been recognrsed o,

I45 Regardless of how they chose to descrrbe themselves, thrs Report rs a tflbute to lhe
thousands of tndtvrduals who suffered the vaflous forms of vrolatrons and rnlustrces
recorded here and tn the Commtsston's database.

65 TJRC/HansardlThemalE Heanng on Torluro/Narrobt26 Fcb2o12tp 17
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CHAPTER

Tffi

Methodology and Process

2

lntroduction

The Commission adopted procedures and policies which conformed to internationally
accepted standards for truth commissions and truth seeking initiatives. The
Commission's referen(e materials in this regard included the General principles and
Parameters for the Truth, Justice and Reconciliation (TJRC Agreement), Truth Justice
and Reconciliation Act {TJR Act) and the United Nations principles for the protection

and Promotion of Human Rights through Action to Combat lmpunity.

The TJRC Agreement provided that:

The Commission shall receive statements from victims, witnesses, communities, lnterest
groups, pe.sons directly involved in events, or any other group or individual; undertake
lnvestigations and research, hold hearings; and engage in activities as it determines to
advance national or community reconciliation.The Commission may otfer conlldentiality
to persons upon request in order to protect individual privacy or security, or for other
reasons. The Commission shall solely determine whether its hearings shall be held in
public or in camera.

The TJR Act also gave the Commission'all powers necessary for the execution of
its functionsi'These included the power to: gather information by any means it

3

I TJR Acl. sec 7
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deemed appropriate; visit establishments or places for the purpose of obtaining

information; interview individuals; call upon individuals to attend ils hearings;

require statements to be given under oath; request and/or compel the production

of information; and issue summons as it deemed necessary.

The Comm ission structured its operational work under fou r mutual a nd overlapping

p ha ses:

* staiement-taking;

research and investigations;

hearings; and

report writing.

The public was educated about these processes through the Commission's civic

education and outreach programmes and activities Where appropriale, the

Commission opened up its procedures to external review and used the reports

and recommendations of such reviews to strengthen its processes.

r-
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6

Civic Education and Outreach

Starting out

The Commission's functions, as spelt out in its founding legal inslrument included
'educating and engaging the public and giving sufficient publicity to its work so
as to encourage the public to rontribute positively to the achievement of the
objectives of the Commission' and 'informing the public of its existence and the
purpose of its worki2 To fu16l on this requirement, the Commission carried out
civic education and outreach activities to allow full and active pubiic participation
in its work and processes. Thete civic education and outreach activities were also
a means of building ownership of both the Commission's processes and its final
report among Kenyans.

Civic education and outreach activities were initially delayed by lack of funds
which made it impossible for the Commission to educate and engage with
the public as mandated. This was only possible from August 20l O - a year after
Commissioners were sworn in. The controversy over the suitability and credibility
of the Chairperson derailed several planned activities including civic education
and outreach, lt also crippled efforts to engage with civil society and development
partners for assistance and support.

The Commission received funds in July 20t O and immediately proceeded to
establish its Civic Education and Outreach Department with responsibility for
coordinating all the Commission's civic education and outreach activities. The
Department started by developing a Strategy and Work plan before rolling out
key activities in Novem ber 2O I 0. The roll-out followed soon after the Chairperson
took the decision to step aside and allow inq u iry into his suita bility to hold office.

Recognising the financial and time constraints faced by the Commission,r the
Department established partnerships with organisations including Kituo cha
Sheria, African Centre for the Constructive Resolution of Disputes (ACCORD),

lnternational Organization for Migration (lOM), Action Aid, and others to facilitate
some of its operations and activities, Kituo cha Sheria disseminated information
about the Commission's mandate and work in its outreach programmes in the
provinces of Nairobi, Nyanza and Rift Valley. The IOM incorporated aspects of the
Commission's mandate and processes in its inter community dialogue and peace
meetings among pastoralists communities in Northern Kenya, particularly in

2 TJR Act sec 20(5Xa)
3 See ChaDter Four |n this Volume
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Kakuma, Pokot, Kapengurla, Dadaab and Garrssa The structured assrstance of crvll

socrety partners enabled the Crvrc Educatlon and Outreach Department to expand

rts reach and work

Specific activities

I o The Crvrc Educatron and Outreach Department conducted a number of actrvrtres

rncludrng tratnrng of stakeholders, hostrng workshops and meettngs, and

partrcrpatron n botozos and Agrlcultural Socrety of Kenya (ASK) shows tn an

effort to reach as many people as possrble from all sectors of soctety

The Department's major actlvtty tnvolved conducttng pre-hearrng ctvtc educatton

dflves around the country Thesedrtvesservedathree-foldobrectlve'lnformlngthe
publrc about the Commtsston's work and processes; ma nag rng publtc expectattons,

and creatrng a receptrve envrronment for the hearrngs that \",/ere to follow The

drrves used rnteractrve and partrcrpatory approaches that allowed partlcrpants

to seek clarrficatron and engage tn dtscussrons Most of these drtves were held tn

town halls but rn some areas they took the form of open-alr gatherrngs or boroza,

Partropatron was open to the general pu blrc, drfferent groups of vlctlms, commu nrty

leaders (rncludrng representatrves of counctls of elders and polr cal leaders), as

well as members of professronal organrsatrons and the business communlty

ll
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To ensure rnclustveness rn rts clvlc educatron and outreach actlvltles, the

Commrssron organtsed specral workshops and meetlngs that created space and

a conducrve atmosphere for expresston and dtscussron of the vartous exPerlencet

of specrfic vulnerable groups Such forums were organrsed for women, youth,

chrldren, persons wrth drsabtlttres, rnternally drsplaced persons, slum dwellers,

squatters, evrctees and survtvors of partlcular eplsode5 of human rrghts vtolatrons

The Commrssron desrgned and produced tnformatton, educatlon and communlcatron

(lEC) mateflals thar were drstflbuted to rndrvrduals through varrous outlets, rncludrng

publrc events and functrons of the Commtssron IEC materrals rncluded brochures

Summaflsrng the Commlsslon's processes, posters wlth plctures promotlng peace

and dralogue, flrers wrth spectfic tnformatlon and messages on publtc hearrngs and

Commrssron branded products such as T-shtrts, scarves and khangas.

l() c/l-\lrr(, l/lL/rrrn'r,/r('.\-\ rtl rlr (/l'/L riuctltttn ttt](l oultt'tltlt llalll'lll('.,

l/rr'( 0Ittrttt''rrrtt rrr.(rl/ll-\rr/ -\f)('( /r1/ l11)lA\/l()/). riIl./ /ll('cll/l-(J l,lltl1

(r(rtl!'rl \1)(l(c r/ll(l .l L()r,i/l/rll'f dlnto5lltL'tt'.lot ('\lIr)!l(r// rllt1l

,/1.( lr-r.rr(,lt tt/ I / t r ' t ' r t t I t I t t -. ('\f)cl /{'rl( t'\ ol :pt'ttlt( vtilttct alt/t'1ltrttl''
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Statement-Taking

Statement-takrng rs not only one of the pnmary sources of rnformatron for truth
commrssrons but rt rs also a malor avenue through whrch rndrvrduals tnteract wtth
a truth commrsston The number of statements collected provrdes an rndrcatron of
the rnterest of rndrvrduals rn a truth tellrng process The Commrssron collected a

total of 42,465 statements Thrs hrgh level of partrcrpatlon confirmed the 6ndrngs
of the Makau Mutua Task Force that there was overwhelmrng desrre for a truth-
seekrng process rn Kenya

The process sought statements from vtcttms and wttnesses of varrous forms
of human flghts vtolatrons lt provrded vt(ttms, thetr famrlres and wttnesses the
opportunrty to tell thetr storles The process gave votce to a multltude of storres
and perspectrves about vtolattons that had occurred tn Kenya's hrstory

The Commrssron was fully aware that the process of sharrng experrences of
gross human rrghts vrolatrons could be traumatrc for vtcttms As such, Statement
Takers were trarned on how to asstst vrcttms deal wrth trauma Moreover, aware
o[ the rmportance of the need for rnclusron and parttctpatton tn a truth seektng
process, the Commrssron ensured that the statement takrng process was rnclusrve,
accessrble and safe ln parttcular.

r the Commrsston recrurted Statement Takers from all regrons of the country to
ensure broad geographrcal reach for the state ment-ta k rng process,

rndrvrduals were free to gtve statements tn the language of thelr chorce,
although the statement takrng forms were filled out rn Englrsh,

' rndrvrduals could request a drfferent statement taker to record thetr statement tf
they were uncomfortable grvrng therr statement to the person before them (for
example, an elderly person could choose not lo grve a statement to someone
much younger than them),

the Commrssron learned from the expenence of other truth commtssrons that
women were less Itkely to grve therr statements to male Statement Takers For
thrs reason, as far as lt was possrble, statements from women were taken by
female Statement Takers, and

the Commrssron made spectal provtstons to reach oul ro those who could not
normally access a statement taker For example, the Commrssron deployed 16
statement Takers to pnsons across the country

IIl]tf
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4 SeeAppend r a lor the Slalemenl Forrn

Statement Form

17 The Commrssron destgned a Statement Form to capture tnformatron from

wrtnesseso The Statement Form was desrgned to ensure the gatherrng of as

much rnformatton as possrble about gross vtolattons of human rrghts The Form

was desrgned to capture thrs tnformatron from both vrctlms and perpetrators,

but no srngle perpetrator volunteered tnformatton throuqh thrs avenue Thts was

so desprte the fact tha( rndtvtduals who were adversely mentroned rn Statement

Forms or durrng the heanngs were so notrfied and requested by the Commtsston

to file a statement

r8 Human Rrghts lnformatton and Documentatron Systems (HURIDOCS), an

rnternatronally recognrsed organtsatron tn human rrghts data gatherlng and

analysrs, revrewed the Statement Form and found tt met rnternatronally accepted

standards for tools desrgned to gather tnformatron about human rtqhts vrolatrons

HURIDOCS descrrbed the Commrssion's statement rakrng form as'one of the most

sophrstrcated we have seen {rom a truth commlsslon'

lnitial Statement-Taking Exercise

I9 The Commrssron undertook an tntttal statement takrng exercrse rn Mt Elgon

rn May and lune 2O1O Thts was, tn effect, a prlot pro;ect conducted for two

reasons. Frrstly, the Commrsston used the exerctse to get feedback from vrctlms

and other wrtnesses about the statement-takrng methodology, rncludrng the

Statement Form Secondly, the exercrse enabled the Commtsston to begln lts maln

operatronal actrvrttes tmmedrately, desplte the fact that resources to hlre staffwere

yet to be recerved Thrs rnadequacy of financral and human resources through the

first year of the Commrssron's establrshment htndered the starl of a natlon'wrde

exercrse untrlJuty 20 I O Rather than wart for the avarlabrlrty of adequate resources,

the Commlssron took the opportun rty of the tntttal exerctse to strengthen the tools

rt would work wrth and learn from the mlstakes of other truth commlssrons that

had not fleld-tested therr statement-takrng form and methodology

20 The Commrssron found the tnrtral statement-taklng exerclse extremely valuable

beca u se

rt allowed the Commrsston to lnteract on a one-on-one basls wlth vlctlms

and wrtnesses and to gatn valuable rnstghts lnto how to eltcrt the range of

vrolatrons and expeflences of statement givers,

E4



rt permrtted Commrsstoners to partrcrpate first hand tn lhe day to day acttvttres
of statement- takrng, an expenence that would enrlch therr abtlrty to gurde
the natronal statement-takrng process and to understand and process the
rnformatron more thoroughly rn connectton wrth publtc heanngs,

the exercrse elrcrted rnformatron that allowed the Commrssron fo refine rts

statement-takrng form and statement-takrng methodology, and

the statement-takrng exercrse provrded an opportuntty for the Commrsston to
engage wrth rts core mandate functtons desprte the challenges that up untrl
that pornt had prrmarrly lrmrted the Commrssron's actrvrtres to Natrobl

Training of Statement Takers

21 The Commrssron recrurted 304 Statement Takers - l l3 male and 19t female They
were trarned between 23 August 20lO and 9 September 20lO to prepare them for
therr task The Commlssron developed a currrculum wtth four maror areas of focus.
transrtronal JUstrce, human rrghts, and the mandate of the Commrssron, gender
perspectrves tn statement taktng, trauma management and the statement takrng_
form and process Trarnrng workshops were held rn each of the erght provrncral
headquarters and were conducted by staff of the Commrssron wtth the assrstance of
consultants

Statement-Taking

22 The natron-wtde statement takrng exercrse was officrally launched on 9 September
2010 and Iasted five months lt was antrcrpated that some rndrvrduals would be
unwrllrng or unable to record statements durrng the formal statement takrng
exercrse and so the Commrsston, conttnued to record and recerve statements and
memoranda at Is olllces and durrng rndrvrdual and thematrc hearrngs

23 The Commtsston travelled around the country conducttng crvrc educatron and
rndrvrdual hearrngs whrch rncreased tts vtsrbtllty stgnt6cantly and resulted rn many
more people comrng forward to record statements The Commrsston re-engaged
a lrmrted number of Statement Takers durrng the pre-heanng stage to record
statements for a perlod of two weeks rn each specr6c area

24 The Commrsston culttvated a number of tmportant partnershrps wtth crvrl soctety
organrsatrons around the statement-taktng exerctse The matn partners tn thrs
regard were Actlon-Atd and KttUo cha She a Actton-Ard partnered wrth the
Commrssron rn sfatement-takrng tn Nlt, Elgon and the Coast regron whtle Krtuo
cha Sherra focused entrrely on the Coast regton Both organrsatrons recrutted

IIFII
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Statement Takers who recerved trarnlng based on the currrculum developed by

the Commrssron before berng deployed ln the freld They would then forward the

statements to the Commlsston

25 Desptte the huge number of sratements recorded the Commtsston contlnued to

recerve complarnts that tndlvrduals had not been able to record therr statements

Thrs contrnuous expresston of tnterest tn recordtng statements underscored the

depth of rnterest rn a truth tellrng process as welt as the tncreased credrbrlrty of the

Commrssron as rt embarked upon actlvltles relatlng to lts core functlons

Review of Statement-Ta king

26 ln November 2010, the commtsston revtewed the statement-taklng process rn

consultatrve meetrngs wrth CSOS based rn all eight provrnces. The revrew had

a three-fold obre(trve to rdentrfy gaps and crltrcal rssues emanatrng from the

statement takrng process, to assess the qualrty of tnformatton recerved through

the statement takrng process, to assess the level of partrcrPatlon of vulnerable

groups (such as women, persons wlth dlsabllltles, etc) rn the process

27 Th rough these revrew meetrngs, the Commtsston establtshed worklng arrangements

wrth local organrsatrons some of whrch later supported the sratement-takrng

process through ctvtc educatton and mobrltsatron of thelr respectlve constltuents

AI the end of the statement-taktng sesston, debrrefing sesstons for Statement

Takers were held tn each provtnce and rncluded psychosocral support to help them

cope wrth the stress of havrng to hear traumatrc accounts from vrctlms

Statements by Children

28. As rs the case u,/rth other vulnerable groups, the TJR Act allowed the Commrssron to

put rn place spectal arrangements and adopt specrfc mechanrsms and procedures

to address the expertences of chrldren Conststent wlth the Kenyan law and

nternatronal practtce, the Commtsston defined a chrld as any human betng under

the age of 18 years

29 A Stakeholders'Workshop on the Partrcrpatron of Chrldren ln the Commrssron's

Process was held on 7 October 20l1 ln Narrobr The purpose of the meetrng was

to consult chrld protectron agenctes and other stakeholders on best Practlces rn

takrng s(atements and organtstng hearrngs tnvolvrng chrldren

30, Takrng statements from chtldren requtres specral skrlls and constderattons A drstrnct

trarnrng programme was therefore deslgned for statement takers who would engage

It(r
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Stotemcnts Distrlbution by region ond gender

Reg,on

Cen(ra I

Coast

Eastern

Narrobr

North Eastern

Nyanza

Rrft Valley

Western

Not Grven

Grand Total

Female

1574

1079

1775

947

I107

r 828

4698

2890

405

16503

lJnknown

6

13

7

2

2

7

23

8

8l
151

Male

1778

2455

3467

832

2883

2602

7211

3 934

649

2581 1

Total

33 58

3547

5249

1781

4192

4437

11932

6832

37

42465

31

32

33

5 See Appendrx 5 tor lhe Chrldren s Staternenl Foffn

wrthchrldrenandrecordtherrstatementsThescopeofthetrarnrngrncludedaspects
relatrng to the drfferent evolvrng capacrtres ofchrldren and processes surted to those
capacrtres; the need to ensure chtldren's free partrcrpatron wrthout rnterfeflng wtth
therr other entttlements such as educatron or play, the need to avord strgmatrsatron
or drscrrmrnatron, and the need to obtatn consent from the parents, caregrvers or
guardrans of a chrld. A total of 40 statement takers - drawn from the Commrssron,
chrld protectton agenctes and rndrvrdual professronal counsellrng organtsatrons _

were trarned under proqramme

A specral Chrldren's Statement-Takrng Form was also prepared rn consultatron
wrth chrld protectron agencies and was pre-tested rn October 20ll ro assess tts
suttabrlrty and effectrveness rn takrng statements from chrldren The draft was
Subsequently revtsed to tncorporate rnsrghts from the pre-testtng exerclse 5

The 40 statement takers were then gurded on the use of the Chrldren,s Statement
Form before they were deployed to take statements from chrldren for a perrod of
onemonth Atotal of 996 statements were collected from chrldren 500fromboys
and 496 from grrls

On the basrs of these statements, the Commrssron subsequently organrsed a
thematrc heanng for chrldren rn December 201l, detarls of whrch are drscussed
later rn thrs Cha pter

ti7
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Memoranda

Statements recorded by individual victims or witnesses provided the bulk of raw

information for the Commission. ln addition, memoranda were also collected

by the Commission. Generally, memoranda were submitted by rePresentatives

of affected communitles oI groups, but in some instances also by individuals'

Memoranda provided information beyond the limits of the Statement Form.

Groups and individuals could include longer narrations of the history, context and

causes of violations.

35 The Commission developed and distributed guidelines to ensure that the

memoranda lncorporated pertinent information such as the names of individuals

involved and a comprehensive descriplion of where, when, why and how the

alleged violations occurred. Similar to the 5tatement Form, the guidelines

relating to the memoranda also requested a brief outline of the expectations and

recommendations of the affected qroups or individuals.

36 A memorandum was also a means by which a group of people or community

developed, through a consultative and participatory manner, an agreed narrative

of what they had experienced. ln the Process, harmony was fostered within the

community. For instance, in Marsabit, the Commission received a memorandum

prepared by Marsabit lnter-Ethnic Consultative Group which described itself

as'a non-registered entity which was purposely formed to consult on the

historical injustices that were faced by the people in lhis county with a view to

comprehensively presenting them before the Commissionl6 A representative of

6 TJRC/Hansard/Publrc Heanng/MarsabiU4 May 2011/p 19
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the Group explarned to the Commrssron the reason behrnd rts formatron and the
rmpact of developrng a rotnt memOrandum

When we drafted lhrs memorandum, we apprecrated the fa(t that the Commlssron
rs not lust a Truth and Justrce Commrssron, but a Truth, Justtce and ReconcLlratron

Commrssron We valued the rnherent good tn dotng a collectrve memo because
we cannot Cheat ourselves lf every communrty Were to stand here and present tts
separate memorandum, especrally on ts5ue5 relatrng to ethnrc conflt(t, there would be
accusatrons and counter accusat ons whtch rray gtve u5 the truth and lustlce, but defeat
the ob/ect of reconctltatron By comtng together, we have drffused that renston and we
belreve that our efforts wtll crystallrze towards Ireconctltatron].

The Commrssron conttnued recervtng memoranda beyond the statement taktng
exercrse and throughout the heaflngs phase, ln total, the Commtsston recerved
I529 memoranda from tndtvtduals, groups, assoctattons and communtttes

Regional distribution of memos.

iNqtf

31

38

Provlncc

Central

Coast

Eastern

Narrobr

NG

North Eastern

Nyanza

Rrft valley

Western

Total

Count

162

255

168

55

202

24

122

626

214

I828

lnformation and Data Management

Records Management

The ICT and Documentatron Department was responsrble for the organrzatron and
management of the Commrssron's prrnt and electronrc records The Department
developed an organrzalon-wrde file plan based on an rnternally developed
taxonomy to gurde the namrng and filrng of officral records. The development
of the file plan was rnformed by the functtons and nature of records created and
used bythe vaflous departments of the Commtsston The operatronal records were
classrfied by frrnctron whrle the substantrve records by gubJect

Ir9
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39 The Commrssron had tn rls custody records of a senstttve natule such as the

statements collected from the publrc, proceedrngs of both publrc and tn-camera

hearrngs, evrdence mateflals and tnvestrgatron rePorts, These records had to be

protected to ensure they were avarlable when needed and that therr rntegrrty was

marntarned (that they were not altered)

40 The degree of sensrtrvrty or confrdentralrty of a record was based on the gravtty

of damage whrch rts unauthorrzed dtsclosure could lrkely cause any tndtvtdual or

g roup. Protectron agarnst unauthorl2ed access to records or access by unauthortzed

persons requrred sound procedures for handllng access protocols, As such, access

ro records was based on the followrng classtficatton'

Opcn rccords: for unclasstfred records whose access was llmlted to the

Commrssron's staff,

Confidrnti.l rccords: for records that requrred wrrtten authorrty to access

from the ortgrnatrng dePartmenl,

- Strictly (onfidentral: for records that requtred drrect wrrtten authorrzatron for

access from the CEO

4t The secunty classrficatron of records determtned how records were stored, the

confidentral and stnctly confidentral records were secured tn drsaster proof safes

rn the offrce and rn a vault at a local commercral bank respecttvely These securtty

measures also applred to electrontc records whrch were stored marnly rn shared

electronrc drtves wrth a requrrement for a(cess password5 Moreover, allconfidentral

and strrctly con6dentral etectronr( frles were plolected by varrous encryptlon levels

Electronic Database

42. ln order to organlse, manage and statlstlcally analyse the tnformatton recetved

through Statements and memoranda, the Commlsslon created an electronlc

database that facrlrtated the rnput, storage, retrreval and analysrs of data A team

brought together by HURIDOCS provrded techntcal supPort tn the creatton of

the database whrle the Unrted Natrons office of rhe Hrgh Commtsston for Human

Rrghts (OHCHR) offered financtal support

43. ldeally the desrgn of a database ts undertaken erther before or stmultaneously

wrth the desrgn of the Statement-Takrng Form and procedures However, grven

the financral and other constrarnts that have been menttoned, the Commrssion

was unable ro prepare the general Statement-Takrng Form at the same tlme as the

Chrldren's Statement-Takrng Form. The latter was developed near the end of the

natronal statement-taktnq proceSS

90
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45

46

Designing the databose

The development of the database began with a needs assessment to ensure
that it was designed to meet the specific needs of the Commission, This was
undertaken by a project team comprised of three experts from HURIDOCS, Stataid
and BoldEverything (the'Data Team'). The Data Team spent a week in Nairobi,
from 31 January to 4 February 20't l, during which it met with Commissioners
and staff members (mainly the management team. researchers, lT technicians,
and the statement manager).

On 1 February 2011, the Data Team reviewed the Statement Form together with
the Commission's Researchers. The review discussed the best way to represent in
the database, the information presented in the Statement Form. The Statement
Form was reviewed line by line. For each question, the group discussed whether
the data should be maintained in the database and, if so, what was the best format
for the data (qualitative, quantitative, or both). The discussion lasted many hours
and covered the entire database.

ln the end the following tasks related to the design of the database were completed:
determination of database specifications and requirements; collection of variables
and initial quality analysis for statements emanating from North Eastern province;

a preliminary determination of the human resources required for coding and data
entry; and determination of ICT assurance and data security protocols.
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Trocking Log for Saotements

Each Statement Form had an tdentthcatton numbeL rangrng from 00001 to 50000.

Thrs allowed each statement to be tndrvrdually tracked Wlth the lnltral assrstance

of the Data Team, the Commtsston prepared an Excel Spreadsheet tracklng lo9

wrth a row for each Statement usrnq thelr respectlve ldentlficatlon numbers The

log was used for multrple purposes

Detctmining thc statcm.nt statusi Statements could erther be blank, frlled

out, rncomplete, cancelled, damaged, destroyed, or mlssrng Knowrng a

Statement's status was helpful for determrnrng how many statements had

been used at any parttcular ttme and whether each statement had been coded

and entered rnto the electronrc database

Mointoining o rccord of l,he Phystcol location of thc statcm"nt: Because

almost all sta(ements contatned confidentral tnformatton, lt was lmperatlve

that all statements be returned from the freld and then carefully tracked rf

they were no( rn storage The tracklng log therefore contarned a varlable that

rndrcated the physrcal locatton of a statement at any partrcular tlme Thrs

ensured a greater degree of data securrty,

Orgonising coding and doto enaty stcPJ: The trackrng log was used to asstgn

partrcular statements to partlcular coders or data entry staff on parttcular

days lt was also used to marntaln a record of whtch statements had been

coded and whrch strll needed to be coded lt was also used to randomrze the

order rn whrch statements were coded and entered lnto the database, to allow

the database at any parttcular ttme of tts develoPment to represent the f ull set

of statements rn an unbtased way Thus as the codrng and data entry process

contrnued, statrsttcs could be generated and the emergrng patterns rn the

data could be ascertatned,

Dota Codtng ond Entry

Feedrng rnformatton tnto the Database was a Iwo-track process Flrst, the

rnformatron contatned tn the Statement Forms was transferred tnto a codtng

sheet. The codrng sheet served as a untform template for feedrng data rnto the

database. ln the second tnstance, (he coded lnformatlon was entered lnto the

electron rc database

The codrng process was gurded by a Codrng Manual lts marn purpose was to

strpulate fixed data codrng, entry, and management practrces and protocols, to

ensure that the Database ts based on conslstent and rellable standards and that rt



50

5l

52

a

54

is independent from external influences or other unforeseen factors. The Coding
Manual also established principles of confidentiality and addressed matters of
protection of confidential information handled by the coders. lhus, the Manual
was designed as a reference by which staff could ensure that high-quality data
storage practices and the appropriate handling of data were maintained at all
times.

ln August 2011, the Commission recruited a total of 30 Statement Coders who
were trained to convert the qualitative narratives Contained in statements and
memoranda into quantitative parameters that could generate statisti(al analyses.
Together with the Database Manager, the Coders and Data Entry Clerks signed a

Statement of Conf dentiality.

The Database Manager oversaw the coding process and the overall functioning
of the database. She was responsible for ensuring that the procedures outlined
in the Manual were followed with great care. Any questions, uncertainty, or
ambiguities that Coders or Data Entry Clerks encountered during their work were
to be directed to lhe Database Manager. Caution was crucial for data coding or
data entry personnel and in a situation of uncertainty were to approach the
Database Manager to ensure accuracy of the coding and data entry processes.

The coding process took 6ve months from August to December 2Ol l.

Eva I u oti n g th e d atob as e

Throughout the data entry and coding process, the Database Manager periodically
reviewed and compared the inputted data with the content of the Coding Sheet.
5he conducted the review at least every two weeks as a matter of course although
the frequency of reviews depended on her analysis of the work of each individual
coder. For purposes of quality control, the Database Manager was responsible for
arranging periodic dual data entry for a random subset of statements. She also
implemented other methods for testing data quality as she deemed necessary.

ln December 201 1, following the conclusion of the coding process, the Commission
embarked on the evaluation of the entire database. A two track approach was
adopted. Firstly, an internal data entry quality analysis was undertaken to check
for duplication and other errors in the database. ln particular, entries were cross-
verified and appropriate action taken where it was found that individuals had
recorded multiple statements. The evaluation also ensured that all statements and
memoranda had been fed into the database. Thir was done by cross-checking the
entries in the database against a manual statement/memoranda log.

IHRIT
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55 Secondly, the Database was evaluated by an external tndependent consultant

The evaluatron, whrch was frnancrally supported by ICTJ, assessed the relrabrlrty

of the database through tdentrfrcatron of any factors that <ould affect analysrs

of the collected data From 12 to l6 December 2011, the tndependent revrewer

undertook a data assessment mtsslon to the Commlssron He held a serres of

meetrngs wtth both the commrssroners and wtth the techntcal team tn charge of

the database ln partrcular. between '13 and 15 December 201 1, he worked closely

wrth the Commrssron's Drrectors for Research and for ICT and Documentatton,

and the Database Manager to evaluate the data collectron and management

processes and to rdent rfy any challenges (hat could affect the data analysrs phase

As the lndependent Consultant observed, the Commtssron's techntcal personnel

were, rn many rnstances, well aware of the potentral challenges, and ustng hts

expert knowledge and comparatlve experlence from the Peruvlan Commtsslon,

the rndependent consultant provrded matnly technrcal gutdance on posstble

solutrons to address rdentrfred challenges.

56 At the end of the exerose, the independent consultant recommended ways to address

rdentr6ed challenges and the Commrsston acted on these recommendatrons

Research and lnvestigations

57 The Comm rssron used both pn mary and secondary materrals rn lts researc h lnto the

vaflous mandate areas Prtmary materrals com prlsed of statements, memorandu m

and exhrbrts recetved from vtcttms and wltnesses The Commrsston also sourced

materrals from the Nattonal Archtves and from government reglstrles Secondary

nraterrals rncluded the works of academtcs and reports of relevant orqanlzatlons

and rnstrtutrons, The Research Department also organtzed thematlc workshops

wrth relevant experts and stakeholders durtng whrch varrous research themes

were explored The tnvestrgattve functlons of the Commrssron were outltned

under sectron 6 of the TJR Act. ln September 2010, the Commtsston establlshed

an lnvestrgatron Department wtth the hlrrnq of two sentor rnvestrgators The

Com mrssron was unable to hrre the head of the department untll Aprrl 201 1 The

Commrssron had resolved. early tn tts lrfe, that the head of rnvestrgatlons would

be a non-Kenyan, However, the abrltty to attract an rnternattonal candtdate wrth

the reqursrte sktlls and experrence was dependent on rarsrng funds from donors

For reasons drscussed rn the next Chapter, thrs was not possrble untll Aprll 2011

durrng whrch month four addlttonal tnvestrgators were alSo recrurted

58, The prrmary role of the lnvestrgatrons Department was to rdentrfy and rntervrew

wrtnesses whose rndtvtdual storles would contrrbute to the hlstorlcal narratlve



of gross vrolatrons of human ghts tn the country The role of the Department
also extended fo the collectron and analysrs of relevant documentary and other
forms of evrdence The strategy for conductrng such rnvestrgatrons was robust yet
flexrble enough to adapt to the changrng operatronal envrronment For purposes
of selectrng wrndow cases to be heard durrng the rndrvrdual hearrngs (see below),
the lnyestrgatron Department rntervrewed a tota I of 9l 9 people across the cou ntry
as shown rn the table below

Phases of investigations

59 lnvesttgatrons were conducted rn three marn phases before, durrng and after the
h ea rrng s

Prc-hearing invcstigations: Pre-hearrng rnvestlgattons were conducted
ahead of the hearrngs rn each of the erght provrnces of the country A sentor
rnvestrgator appornted as the lnvesttgatrons Manager for each regron was
responsrble for developrng a Regronal lnvestrgatron plan The plan consrsted
of an overvrew of the maior human rrghts vrolatrons reported tn the regron lt
also rncluded a lrst of potentral wrtnesses and AMps drstrlled from Statement
Forms and from other sources of rnformatton avarlable to the Commtssron A
ReEonolRepo was then produced rdentrfyrng crucralcases to be rnvesttgated
tn a specrfic regton and a ttmeltne for conducttng the rnvestrgattons

An rnvestrgatton team was then deployed to the regrons and wrth the help
of the Regronal Offrce, located wrtnesses and oblarned detarled starements
from them, whrch were then verrfred and corroborated by other evrdence
Vrsrble evrden ce of tnrufles sustatned by wrtnesses was docu mented through
photography Where possrble and tn dppropflate cases, the rnvestrgatron
team vrsrted the srtes of vrolattons and took photographs to document the
scene They also searched for and collected documents and secured relevant
physrcal evrdence

The lnvestrgalton Manager for each regron produced a darly report whrch
rncluded summarres of the tntervtews conducted, documentary evtdence
collected, srgned copres of the formal statements and detarls of any other
rnvestrgatrve actrvtty, These darly reports were the foundatron of the final
Regronal Inveslrgatton Reports that were developed at the conclusron of each
regronal pre-hearrng rnvesttgatron

lnvestigations during hcarings lnvesttgatrons durrng hearrngs were
conducted by an tnvestrgator who was present at a hearrng sesston, Thts
rnvestrgator assessed, wrth the help of the Regronal Coordrnator, new
wrtnesses and took further detarled statements when approprrate He also

INPII
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conducted lmmedtate lnvestrgatlve follow-up of lssues emanatlng from the

heanngs

Post-hearing inyestigations, Although each regtonal heartng was conducted

and concluded rn a short span of trme rangrng from two to stx weeks, Reglonal

Coordrnators contrnued thetr field tnqutrtes and were approached by wttnesses

wrshrng to provtde rnformatton Thrs led to tdenttfcatton of further tssues for

lnvestrgatron and lnvesttgators accordtngly returned to some areas to conduct

further rnqurrres even after the concluston of heartngs These addrtronal 6eld

tflps were consldered on a case by case basl9. The new lnformatlon collected

was rntegrated rnto the reglonal lnvestlgatlon reports.

60 The lnvestrgatrons Department also conttnued (o work ln support of the Narrobl'

based themattc heartngs. Addtttonally, rnvestrgators played a srgnrfrcant role rn

the ldentlficatron and collectton of rnformatton ln relatlon to adversely mentroned

persons

Hearings

6l Sectron 5(a) and (b) of the TJR Act requrred the Commrssron to establrsh an

accurate, complete and hlstorlcal record of gross human rrghts vrolatrons and

to gather as much tnformatton as possrble about the causes, nature and extent

of these vrolatrons Together wlth research, lnvestlgatlons and other sources of

rnformatron, hearrngs enabled the Commtsslon to fulfrl a malor part of thrs duty'

62 The Commrssron started rts hearrngs rn mrd-Aprll 201 1 rn Garlssa and concluded at

the begrnnrng of Apnl 2012 rn Narrobr The Commrssron conducted three krnds of

hearrnqs rndtvtdual heartngs, women's hearlngs and thematlc hearlngs

lndividual Hearings

63 lndrvrdual hearrngs focused on the experlence of rndrvtduals ln relatlon to gross

vrolatton of human rrghts Testrmony was heard from rndtvrduals whose rrghts had

been vrolated. as well as from those who erther had knowledge ol or allegedly

parttcrpated ln acts that resulted ln the vtolattons The rndtvrdual heartngs were

desrgned to achreve three goals, namely

To provtde vtcttms, adversely menttoned persons and rhe general publrc wrth

a platform for non-retrrbutlve truth tellrng,

To provrde vtctrms wtth a forum to be heard and resrore thelr dlgnlty, and
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To provide repentant adversely mentioned persons with a forum to confess
their actions as a way of bringing reconciliation.

To a large extent the first two ob,ectives, specifically as they related to victims,
were achieved. As is described elsewhere in this Report, many of the victjms who
narrated their experiences at the Commission,s hearings did so for the very first
time. For them, the forum and platform provided by the Commission had a healing
or therapeutic effect; and the simple act of speaking out was a big stride towards
emotional recovery and restoration of h uman dignity.

However, only limited success was recorded in respect to the third objective. A number
ofadversely mentioned persons who appeared before the Commission claimed that
they had forgotten details of the events under scrutiny or simply took a defensive
position. They were not forthright with details. Some were unapologetic a bout their
role regarding specific events especially security operations that culminated in the
massacre of innocent individuals. Others offered apologies, but such apologies were
usually not combined with any acknowledgement of responsibility.

lndividual hearings were designed on the basis of a few cases (,window cases,)
that were selected for purposes of painting the broader patterns and trends of
gross violations of human rights in a particular region or area.
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Selection of Window Cases

67 Due to the large number of statements and memoranda recerved by lhe

Commrssron, rt was rmpossrble to provrde a pu blrc platform for all tnd rvrduals who

wrshed to testrfy Only a small percentage of vrctrms were grven the opportunrty

to testrfy The statement by Commtsstoner Margaret Shava ln response to a

wrtness who sought to know the relevance of h15 testtmony summarlses the

ratronale of usrng wtndow cases'

We have gone out and asked people who feelthat they would lrke to make a statement

to the Commr5sron to make a statement We have collected over 40,000 statements

but we cannot hear 4o,ooo people be(au5e of the tlme that we have been glven to do

our work 5o we have selected some cases that we feel brrng out the nature and the

patterns of vrola(rons whrch have tdken place ln thrs (ountry We feel that your stortes

demonslrate a very tmportant aspect and that ls why we have a5ked you to come [ ]

We hope that by the tlme we have heard your story, we wtll gatn an understandlng

that we drd nor have about how these vtolattons have been perpetra(ed That

undersrandtng rs gorng Io rnform our frndtngs and recommendatlons ln our report

68 Or as Commrssroner Tecla Namachanla explarned tn Mandera rn Aprll 20'l l

Ler me al5o take Ihrs opportunrty to thank those who recorded statements wrth the

Commr5sron lntotal,lheCommts5lonrecelvedover30,000slatementsandl00memoranda

Eecause of trme Irmrtatron and the nature ofTruth Commrsstons, we shall not be able to

conduct heafings for all the statements recorded The Commlsslon has, therefore, selected

a few statements ro conduct the hearlngs on what would glve a global plcture of the

vrolarrons suffeted by people from thrs reglon ln the nex t three days, for example, we shall

hear te!trmonre5 on the htstory of events and vlolattons ln Mandera, vrolattons suffered

by women, testrmonre5 on torture, margtnalzatton, massacres, extraludtcral krlltngs,

derentrons, loss of property, serrous rnJurles suffered durlng postelectron vrolence and

polrce brutalrty Ahhough a few people wrll be glvlng te5trmonles concernrng vrolattons

suffered rn Mandera, most of you wlll relate wtth the testrmonles shared because most of

you have suf{ered srmrlar vtolattons However, I want to assure you lhat every statemenl

recorded wrll be part of the report when the Commtsston fintshes rts work I

To ensure that a representatrve sample of cases was selected rn each regton, the

selectron process constdered the followrng factors'

regronal trends and patterns of gross vrolatron of human rrghts,

rssues and tnlusttces specrfic to the reglon,

, rssues and rnlustrces spectfic to vulnerable and mlnorrty groups resrdent rn the

re9ron,

69
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significant events that occurred in the region du ring the mandate period, such
as security operations

70 Three departments - Legal, lnvestigations and Research - were involved in the
selection of cases. The Research Department prepa red, for each region, a general
background report describing the regional trends and patterns of human
rights violations. The lnvestigations Department searched through statements
and memoranda in the regional reports for potential window cases. This was
followed by the interviewing of potential witnesses and narrowinq down their
number and findings submitted to the legal department. The Legal Department
assessed the cases further and depending on the suitability of a case prepared a

final list of window cases.

71 Regional Coordinators and Statement Takers were also invaluable actors in the
process because of their knowledge of their respective regions and the issues
most important to the local community. The Commission also profiled events and
violations thought to have particular relevance to the national narrative about
gross violations of human rights.

Preparation of Witnesses

72. The Special Support Services Department was responsible for preparing witnesses
for hearings. This involved counselling witnesses and managing their expectations.
ln partnership with a number of organisations including Kenya Red Cross Society,
Kenyatta National Hospital and the Gender Violence Recovery Centre, counselling
services were provided. The Kenya Counselling Asso(iation and the Kenya lnstitute
of Professional Counsetlors assisred the Commission to identify locally based
counsellors who would continue offering counselling services to witnesses and
victims long after the Commission had concluded its hearings in a specific area or
region.

73 All witnesses were encouraged to come to the hearings with a relative, friend or a
perton they trusted and who could provide emotional support as they gave their
testimony. All witnesses who had to travel a long distance to the hearing venue had
their travel expenses met, and were provided with a modest stipend to cover their
living expenses while participating in the hearings. The Commission also ensured
that female witnesses with infants were able to attend the hearings and travelled
with someone to look after their infants at the expense of the Commission.

At least a day before the hearing, witnesses were shown the hearing venue
to give them a chance to familiarise themselves with the hearing setting and
ask any questions they had about the process. On the day of the hearing, the
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Commrssron explarned to wrtnesses the heartng procedures and the role of the

vaflous actors

Conducting lndividual Hearings

75 The conduct of the hearrngs was governed by the Hearrng Procedure Rules whrch

were publrshed rn the Kenya Gazette on 8 Aprrl 201,| 'These rules were produced

after extensrve consultattons wrth law-orrented stakeholders, rncludrng the Law

Socrety of Kenya, lnternatronal Federatron of Women Lawyers (FIDA-Kenya) and

the Kenya Sectron of the lnternatronal Commtsston of .lulrsts (lCJ-Kenya)

76 Often, publrc heartngs began wtth the testrmonres of communrty leaders who drd

not necessanly testrfy about specrfic vlolatrons but rather about the general rssues

affectrng therr partrcular communrty, area or regron and the broader context of

vrolatrons wrthtn that parttcular area or reglon

The Commrssron was establrshed as a quastludtctal body and rts ultrmate goal

was ro frnd the truth and foster reconctltatton As such, lts heartngs were non-

adversarral rn nature Under the guldance of a Leader of Evldence, wltnesses

were allowed to tell therr stortes rn thelr own words and style and wrth mrnrmum

rnterruptron Only at the end of a testrmony would the Leader of Evrdence and

the Commrssroners pose questlons to a wltness tn order to clartfy or seek vtews

on specrfrc aspects covered ln the testlmony

77

78

79

The Commrssron ensured that wltnesses restrlcted thelr testrmony to what they

had recorded rn therr wntten Statements, especrally those aspects relatrng to

adversely mentroned persons The wltnesses were lnstructed not to adversely

mentron rndrvrduals whom they had not already recorded tn therr statements

Thrs allowed the Commrssron the opportunrty tn accordance wrth the rules

of natural lustrce to notrfy rndrvtduals tn advance rf they were to be adversely

mentloned

All adversely mentroned persons were rnvrted before the Commlsslon and were

rnformed of therr stalutory rrght to be represented by legal counsel However,

rn accordance wrth the gazetted Hearrng Rules, nelther they nor rherr legal

representatrves were permttted to cross-examrne wltnesses They were lnvlted to

lrsten to Ihe testrmony of wttnesses and later glven an opportunlty to tell thelr

versron of the story The rdea was to ensure that the Commrsslon's proceedrngs

were not transformed tnto a rl9ld, adversartal court-llke scenarto tn whtch

wrtnesses could not express themselves fully and freely

t00
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ln evaluating the testimony and evidence presented at such hearings where
adverse testimony was given against individuals or institutions, the Commission
took into accou nt the fact that these ind ividua ls and their cou nsel were prevented
from cross-examining witnesses. ln this regard Commission hearings borrowed
from the traditions of civil law legal systems where the decision-maker plays a

more active role in examining and cross-examining witnesses than is the case in
common law legal systems.

The hearings were conducted by a panel ofat least three or more Commissioners,
one of whom had to be an international Commissioner. and one of whom had to
be of the opposite gender from the other two. As a general policy, the Com mission
endeavoured to make sure that that at least one international Commissioner was
present at all formal proceedings of the Commission. The involvement of foreign
Commissioners expanded the pool of expertise. lt was also the Commission,s
experience that victims in some parts of the country were more receptive to
foreign Commissioners than to their Kenyan counterparts. For instance, when
asked of his expectations of the Commission, a witness in Mandera responded:

r0l
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lnrtrally, I drd nol have any expectatton There was rape and kllllng Thrs was normal I

now see that there rs a Commlsslon whlch has (he lntentlon of dolng Justlce Now there

rs a ray of hope rn my heart lexpec(lustlce When I see lntelnatlonal faces amongst you

people, I get a ghrnpse of hope that we may 6nd Justlce for the rape and the krllrngs lhal

took place I pray (hat justrce prevatls and the crtmtnals be brouqht to book r0

The Commlssron selected venues for the hearrngs takrng lnto account the

followrng considerattons

capacrty of the venue ,

accessrbrlrty of the venue to wrtnesses and the general publrc rncludrng by

persons wrth drsabrlrtres;

I neutralrty of the venue, especlally ln reglons or areas where two or more

groups or communtttes wlth a hlstory of confltct or tenslon reslde,

- avarlabrlrty of santtary servrces and other soclal amenltles, and

sec u r lty

The Commrssron held heaflngs tn several locattons tn each reglon tn an effort to

facrlrtate pubhc access and partlcrpatlon and to ensure that dlverse volces were

heard Srmultaneous (ranslatron of the proceedrngs was provtded at all publrc

hearrngs rncludtng rnto stgn language

The majoflty of wrtnesses who testrfled before the Commtsston drd so rn publrc

However, where the safety of a wttness or the nature of hrs/her testrmony so

demanded, the heaflng was held rn prlvate

Toble 1: Areos wherc the Commission held its hcorings
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I

2

3

4

6

7

8

9

Rrgron

central

CoasI

Eastern

Narrobr

North Eastern

Nyanza

Rrfr Valley

Western

Uganda

H.aring locatrons

Nyen, Muranga, Krambu and Nyandarua

Lamu, Hola, Krlrfr, Mombasa, Kwale, and wundanyl

Meru, Embu, Machakos, Maklndu, Kr(ul, Marsabrt and lslolo

Narrobr

Ganssa, WaJrr, Mandera, and l,loyale

Krsumu, Kr5I and Kurra

rKeflcho, Nakuru, Narvasha, Narok, Kajrado, Rul.'1(rrutl, Eldoret, LodwaI,

Kapengufla, Krtale, and Barlngo

Itv'lt Elgon, Kakamega, Bu5la, and Bungoma

lKrryandongo

10 TJRC'Hansard/Publc Heanng/Mandera/26 Apnl 2011/p 36
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Women's Hearings

The partrcrpatron of women and members of other vulnerable groups ts a central
prllar of any comprehensrve and rnclusrve truth-seektng process Experrence
has shown that due to gender stereotypes and cultural norms, women are
unlrkely to partrcrpate rn publrc processes unless proactrve measures are taken
to encourage and facrlltate such partrctpatron ln the absence of such measures
rn the past, Kenyan women had tradrtronally been left out of publrc processes

that had shaped and defrned the country's socro-polrtrcal and economrc polrcres
ncludrng those polrcres that drrectly rmpacted therr day to day lrves

86 Not surprrsrngly, the partrcrpatron of women rn publrc hearrngs conducted by
the Makau Mutua Task Force to gather vtews as to whether Kenyans desrred a
truth commrssron was lrmrted Therefore, the Task Force made the followrng
observatron, suggestrng as tt dtd, that a truth commtssron establtshed rn

accordance wrth rts recommendatrons should pay partrcular attentton to the
partrcrpalon of women tn tts processes rl

The Task Force was deeply concerned by the low numbers of women who turned up
at lts pubftc heaflngs to make submrssrons Although the Task Force encouraged the
few women present ro speak up, thrs problem wrll have to be addressed once the truth
commr5sron rs sel up so that the lssues that are parttcular to women are adequately
dealt wrth Kenya, lrke most countrres, has deeply embedded preludrces, polrcres,
and tradrtrons that have htstoncally margrnalrsed women and made them rnvrsrble
rn the publrc square Drscnmtnatron agatn5t women, vtolence, rape, and patrarchy
have consrgned women to the rnargtn5 of so(tety Human ghts v olattoos and the
economrc cnmes commltted by the state have a specral gendered effect on women
That rs why vrolattons agatnst women have dtsproporttonately multrplted adverse
effects and are rarely addressed A truth commtsston must pay parttcular attentron
to the partrcrpatton of women and the abuses perpefiated agarnst them Otherwtse,
a lruth commrsston wrll have lrttle or no benefrcLal value rn addressrng the plrght of
women

IrlAt I

87 Agarnst thrs backgrou nd, the Commrssron took measu res to ensure the parttcrpatton
of women rn rts processes rncludrng tn the heanngs lndeed, sectron 27(l ) of the
TJR Act permrtted the Commrssron to put rn place specralarrangements and adopt
specrfic mechanrsms and procedures to address the expeflences ol amongst
others, women

11 Governmenlol Kenya Raport of lhe Task Forca o. lhe EslabtLshmenlof a Trulh J!s|ceard Reccnc raton Commrsson
(2003) t5

l()-l



Irull

88

89

90

91

ln partrcular, the Commrssron conducted, alongstde rts publrc heartngs, women-

specrfrc hearrngs whrch were exclustvely attended by women The Commtsston

was conscrous of the fact that whtle some women were courageous enough to

testrfy about traumatic events rn front of a general publrc hearlng, restrrctrng

women to these general publrc hearlngs only would have resulted tn many

women berng reluctan( to testtfy Moreover, the decrsron to conduct women-

focused hearrngs was retnforced when a preltmtnary revlew at the concluslon of

the statement-takrng process showed that only one thrrd of the total statements

recerved were from women In essence, women had not come forward to record

statements rn numbers proportronate to thetr representatlon rn the general

populatron

The hearrngs were framed as'conversatlons wtth women' They were destgned

to and were safe spaces where women could freely talk about vlolatlons thal

were specrfrc to them The malorrty of women who attended the hearrngs felt

comfortable shaflng therr most traumatrc memorles The women's hearlngs

enabled the Commrssron to frll the gap rdentrfred tn tts data bank as well as

to record vrolatrons spectftc to women The hearrngs provtded lnslghts lnlo

women's perspectrves of expertenctng lnru5trce and conflrcr They also provrded

the Commrssron wrth rnsrghts tnto women's vtews as to how they wanted therr

sufferrng and parn redressed

The Commrssron was, however, concerned that whlle the women'5 hearlngs

provrded a safe space for women to tell therr storres, the storres were therefore

not heard by men or the general publrc Wom€nhearrngswereiustrfrableforthe

reasons suggested, but an opportunlty was lost to reach out and educate men

Some of the men may have been tnsensrtlve to or rgnorant of the expertences

of women, rn clud tng the rm pac( of htstorlcal lnlusttces

But on a balance, the Commlssron's chorce of holdtng women-only hearrngs

was clearly the correct chotce, Wtthout the hearrngs the experrence of the

vast ma)orrty of women who engaged wlth the Commlsston would not have

been captured lt rs hoped that the rnclusron of a detarled dtscusston rn thts

Report of what was learned from those hearrngs wrll tncrease the awareness of

men about the rmpact of tnjusttces on women, and thus counter the adverse

rnpacts of the excluston of men frotn these hearlngs

I0.l 'I



Date

Wednesdoy. Aptil 1 3, 201 1

Tuesdoy, Aptil 19,2011

Wednesdoy, Aptil 20, 201 I

fuesdoy, Aprll26,20l I

Sundoy, Moy 01,2011

Thutsddy, May 05,201I

Tuesdoy, Moy 10,20t I

Tuesdoy, Moy 24,2011

Tuesdoy, June 28,201I

Mondoy, JulyU,20t l
Sotutdoy, )uly 09,2011

Soturdoy, )uly 16, 2011

Fridoy, July 22, 2011

Tuesdoy, July 26,2011

Tuesdoy,Septembet 20, 201 1

Sotutdoy, Septembet 24, 20 1 1

Tuesdoy, September 27, 201 1

Ftidoy, Septembet 30,20t I

Iuesdoy, Octobet 04, 201 I

Tuesdoy, Octobet 1 1, 201 1

Saturdoy, Octobet 15, 2011

Saturdoy, Octobet 22, 201 I

Tuesdoy. October 25, 201 1

fuesday, November 01,201 I

fuesdoy. Novembet 08, 201 I

Ftidoy, Novembet 1 l, 201 I

Tuesdoy, November 1 5, 201 I

Ftiday, November 1 8, 201 I

Tuesctoy, Novembet 22,20I I

Ftiday, November 25, 201 1

Ftidoy, Decernbet 02, 201 t

Ftidoy, Decembet 09,20I I

Tuesdoy, Jonuoty 1 0, 20 1 2

Fiday,Jonuory 13,2012

Iuesdoy, Jonuoty 17, 2012

Flidoy, Jonuoty 20, 201 2

fuesdoy, )onuory 24, 20 1 2

fuesdoy, Jonuory 24, 20t 2

fuesdoy, Februoty 21,20t 2

Schedule of places where the Commission held Women's Hearings

R€glon

North Eastern

North Eastern

North Eastern

North Eastern

Ea5tern

Ea5tern

Ea5tern

Western

We5tern

Western

Nyanza

Nyanza

Nyanza

Rifr Valley

RiftValley

Rift Valley

RiftValley

Rift Valley

RiftValley

Rift Valley

Rift Valley

Rift Valley

Uganda

Central

Central

Rift valley

Eastern

Eastern

Eastern

Eastern

RiftValley

Coast

Coast

Coast

Coast

Coast

Coast

Nairobi

Specific Place

Garissa

Wajir

Mandera

Moyale

Venue

Agricu ltura I Train ing lnstitute

Raha Palace Hotel

Raha Palace Hotel

Jabane Hall

Arid Lands Besource Management Project
Guest House.

Nomad's Trail Rest House Conference Hall

Wabera Primary School Dining Hall

l',4ount Elgon Council Hall

Sheywe Conference Hall

Eusia Country Hotel

Tourist Hotel

the Aga Khan Hall

St. Vincent Catholic church Centre

St. Matare SDA Church Kegonga

Klpsigis County Hall

ACK Cathedral

5t Francis xavier Catholic Church

African Hope Conference Hall

Teacher's Advisory Centre Hall

St.Teresa Pastoral Centre Hall Lodwar

Pokot county Council Hall

Kitale county Council Hall

Baringo County Council Hall

Youth Centre Kiryandongo

YMCA Hall Nyeri

Muranga College of Technology

Town Council of Rumuruti Social Hall

Meru Municipal Council Hall

Embu A(k Church

Our Lady of Lourdes Catholic church Hall

ParksideVilla Kitui

Kajiado ACK Church

Sunsail Hotel Lamu

Hola County Council Hall

Movinq the GoalPost Conference Hall Kali6

Wesly Methodist Tononoka Hall,Mombasa

Kenya National Library Hall,Wundanyi

Kwale County Council Hall

Charter Hall. Nairobi

i t,,.,1 ' THRtt

Marsabit

lsiolo

Mt. Elgon

Kakamega

Busia

Bungoma

Kisumu

Kisii

Kuria

Kericho

Nakuru

Naivasha

Narok

Eldoret

Lodwar

Kapeng uria

Kitale

Baringo

Xiryandongo

Nyeri

Muranga

Rumuruta

Meru

Embu

Kirui

Ma(hakos

Xajiado

Lamu

Hola

Kilitt

Mombasa

Wundanyi

Kwale

Nairobi
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Conducting Women's Hearings

92 Women's Heanngs were presrded over by female Commrssroners and female staff

of the Commrssron The proceedrngs of the hearrng were recorded verbattm

Translatron servrces were provrded to allow partrcrpants to freely communrcate

rn the language of therr chorce Prror to the heartngs and wrth the frnan(ral

support of UN Women, crvrc educatron was conducted to create awareness

about the heanngs amongst women and to encourage therr partrcrpatron

Women were encouraged to attend and partrcrpate ln the heanngs through

announcements at lo(al market5, and local radro statrons Leaders of communtty
based organrzatrons encouraged women to attend and to partrcrpate

93 Counsellors usrng group sessrons prepared women to gtve therr testtmonres

pnor to the start of heanngs They were rnformed of what to expect dunng the

hearrng and reassured of the confrdentralrty of the process Before the start of the

hea rrng s they were rnvrted to perform songs and dances, The Com mtssroners and

staff of the Commrssron always iorned rn the srng rng and danctng, a gesture that
fostered confrdence and trust among the women and created an atmosphere

conduove for the candrd and open conversatrons that ensued

94 The hearrngs were conducted rn all regrons of the country and were attended

by more than 1000 women wrth an average of 60 women tn each heartng The

malorrty of the women expressed apprecratron for the opportunrty to speak about

rssues Ihat they had hrtherto not spoken about rn publrc and tn some cases, had

not even spoken about ln pflvate

(ommcnts by an indepcndcnt obsctv.r r.garding womcn't hcaring hcld in Garissr

I rnformally wflte to commend, congratulate you and encourage you to contrnue dorng a

great lob as you have been dorng at rhe pubhc hearttrgs and as very well demonstrated thrs

mornrng wrth the women's prrvate heanngs

Krndly allow me to brefly slrare my experrence today wrth you on (wo partrcular areas I

observed managrng of Ihe day'5 women's heanng and strong concludrng remarks

You are conductrng a labonous task for and on behalf of Kenyans, and we apprecrate your

trreless efforts and great commrtment to delrver on thrs task under [an] tmmensely busy
schedule

l:lifrt
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Today, you two [Commrssroner Tecla Namachanla and 5ecretary Patrrcra Nyaundr], supported
by your team, really managed the heanngs well, and demonstrated very hrgh level [of]
cultural and emotronal rntellrgence You connected wrth the women partrcrpants very well rn

the mornrng sessron, and set the mood and atmosphere rrght for the women to openly share
and narrate therr expenences,

I wrsh to commend you, [6rstly], on how you managed the hearrngs I observcd the followrng
posrlrve thrngsl

r) Lettrng the women srng and dance lo therr favourrte chorce songs at the begrnnrng (and

also at the end), let them psychologrcally relax and start bondrng as the women-folk
gathered for the same agenda

I) Emphasrs on the rmportance and srgnrficance of the hearrngs for the rndtvrdual and the
group, and that each partrcrpant narratrng therr story should be heard wrth equal respect
and attentron and by repflmandtng the partrcrpants lauqhrng at another's story

Ir) Your empathy wrth each of the partopants who narrated therr story (even when the
event5 na(ated were very emotronally drffcult or dtsturbrng), and a(knowledgtng and
lettrng them enlrghten TJRC on therr own cultural prachces on how to handle certatn
expenenceS

rv) grvrng each one the opportunrty to gtve therr own oprnron of what rs the best
recommendaton that they would contfibute to TJRC

Secondly, the other notable observatton5 to whrch I wtsh to extend my compltments, was tn
your very strong closrng remarks

r) Helprng the women understand the TIRC process and trmeframe so as not to rarse hrgh
expectatrons by grvrng the assurance that the recommendatlons and actrons wtll not be
rmmedrate, but wrll be rncluded rn the TJRC 6nal report, whrch w ll also take trme and wrll
come at the end of the process of publrc heaflngs around the country

rr) Explarnrng that healrng rn the pelod after the TJRC rs equally rmportant and must
contrnue, by rnvrtrng the women to conttnue [the process] amongst themselves Iby] rellrng
or naratrng therr traumatrc stones rn an envrronment where they can be comfortably
vulnerable enough to allow for the healrng process and wrth the support of CBOs and
NGOS, [and to]even wnte these stofles for record,

Ir) [The] gesture of fnendshrp and wrllngness to conltnue engagrng wrth publc by
encouragrng those women who dtd not have a chance to record thetr statements or have
a memorandum wfltten to do so and leavrng a token (TJRC krkoy') of apprectaUon for
partrcrpants for taktng trme to 5upport TIRC_

I apologrze for the long emarl, but havrng only prevrously expenenced the mock hearrngs
and then lsrolo hearrngs, I could not restst applaudtng you and the entrre TJRC team-
Commrssroners and Stafffor worktng ttrelessly to make the hea ngs a success

The lourney contrnues, but be encouraged that TIRC wrll only do rt betterl

Elharl from NaomrMarna.
Sooal lugtrce, Seconcrhalron and Natronal Cohesron Prole(t

Senror Offccr, GIZ Inrernatronal

iHqft
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Referra I Mechanisms

95 There were hrgh expectatrons among vrctrms rn almost all places that the Commrssron

vrsrted that the Commrssron would at the very least meet therr rmmedrate needs

both rn monetary or materral terms Thrs was outsrde the drrect mandate of the

Commrssron Furthermore, the Commrssron drd not have resources beyond what

was allocated for provrdrng transport and accommodatron to vrctrms who testrfied

96 As a stopgap measure the Commrssron establrshed a referral mechanrsm Thus,

where women rarsed rssues whrch could be redressed rmmedrately by a specrfic

government department or mrnrstry or organrsatron, they were referred to these

rnstrtutrons and also advrsed on how lo access them For example, women wrth

drsabrlrtres were referred to the Natronal Councrl for Persons wrth Drsabrlrtres

where they were regrstered and found rnformatron on how to a(cess the Natronal

Development Fund for Persons wrth Drsabrlrty

97 Women seekrng to access credrt were referred to the Women's Enterprrse Fund

whrle those wrth matters relatrng to chrld marntenance were referred to the

Mrnrstry of Gender, Chrldren and Socral Development Others were referred to crvrl

socrety organrsatrons f or pro bono legal servrces amongs't other servrces

98 ln a few rnstances, the Commrsslon rn collaboratron wrth organrsatrons such as

the .Jarpur Foot Prolect provrded drrect support Thrs rncluded the provrsron of
wheelcharrs and whrte canes for wrtnesses wrth drsabrlrty Srmrlarly, women who
were found to be sufferrng from prolonged post traumatrc stress drsorder were

provrded wrth treatment as part of a prolect funded by AMREF and rmplemented

rn conJunctron wr(h the Kenyatta Natronal Hosprral and local drstflct hosprtals

Monitoring and Evaluation of Hearings

The hearrngs were evaluated by rndependent monrtors who submrtted penodrc

reports to the Commrsron porntrng out both the strengths and weaknesses of

the exercrse ICJ Kenya Chapter, Krtuo cha shefla, and KNCHR were among the

organrsatrons who formally conducted the exercrse, The evaluatrons of these

tnstrtutrons were based on observatlons of the Commrssron's hearrngs and

rntervrews of relevant stakeholders rncludrng Commrssroners and staff of the

Commrssron

100. The Commrssron recerved and proceeded to make appropnate changes where

It was feasrble to do so lci Kenya presented to the Commrssron what may be

reqarded as the most comprehensrve evaluatron of the Commrssron's heaflngs,

99
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The evaluation report identified a number of positive aspects about the manner
in which the Commission conducted hearings, The report concluded that the
hearings complied with international standards for truth seeking bodies and in
particular:

due process protections were afforded to individuals who testified before the
Commission;

persons of interest to the Commission were treated with respect and dignity;

persons of interest were provided with the opportunity to give a statement to
the Commission laying forth their version of the events in question;

the Commission made attempts to corroborate information implicating
individuals before they were publicly named as persons of interest;

the hearings focused on securing recognition of truths that were formerly
denied or hidden, such as the Wagalla Massacre.

101. The evalualion report also raised a number of concerns including that: the
hearings were legalistic and court-like; the extent of victim participation in

the planning and conduct of the hearings was unclear; information about the
Commission's resources and procedures for provision of psychosocial support
were not widely and publicly available; and that the Commission's dissemination
of information relating to hearings fell below expectation.

1 02. The Commission did not take these concerns lightly and took appropriate remedial
measures. Noting that most of the issues revolved around information sharing, the
Commission launched a new website on 26 August 201 t. The website offered a

fresh look with enhanced user-friendly navigation which in turn facilitated faster
access to information. some of the features that were introduced in the new
website included the following:

:.r tat?st lYcws.'This feature provided highlights of latest news on what is

happening at the Commission. This included the Commission's official
communication to the pu blic.

Whot's New: This feature provided an all inclusive list of the latest add itions
to the website,

Events Colendor: This feature provided details of events such as hearings,
workshops, civic education and outreach programs as well as other relevant
activities.

:l
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Heorings Guide:Thrs was an electronrc map rndrcatrng all locatrons \,!here the

Commrssron would hold rts heanng or where rt had already done so For ea(h

locatron, the map provrded a tooltrp summary

Audio/ Visuol Gollcry: fhs feature provrded a collectron of Commrssron's

vrdeos classrfied by regron.

lmagc Gollcry: Thrs feature provrded a collectron of captroned rmages

classrfred by regron and event

Rcsoutce Ccnlrc; Thrs feature provrded a collectron of documents, polrcres,

and publrcatrons,

Ncwslett.t Sign Up ondlor Subsuiption: Thrs feature allowed persons and

organtzatrons that wrshed to recerve regula r communrcatron updates from the

commrssron to srgn up for the Servrce

Advonced Scorch: ln addrtron to the srmple search, thrs feature allowed users

to easrly search and 6nd rnformatron on the websrre

Medio Cantrc: the Medra Centre contarned news, press releases and

rnformatron relatrng to the Commrssron's coverage rn the medra

Post-Hearing Feedback Sessions

103 Due to trme conslrarnts, the Commlsslon was unable to hear testrmonres of
adversely mentroned persons rn the specrfrc areas or regrons rn whrch they had

been adversely mentroned Although some AMPs were heard rn the regrons, most

hearrngs for AMP5 were held rn Narrobr a few weeks after the rndrvrdual hearrngs

had been concluded rn the regrons Therefore, the majoflty of vrctrms drd not
have the opportunrty to be present at the heaflngs rn whrch AMPs testrfred or
qave therr versron of the story,

I04 ln mrtrgatron agarnst (he rnabrlrty of vrctrms to wltness the testrmonres of AMPS,

the Commrssron, rn partnershrp wrth Kenya Natronal Commrssron on Human Rrghts

(KNCHR) and German Technrcal Cooperatron (GlZ), organrsed thrrteen pubhc

feedback meelrngs rn Walrr and Garrssa countres rn October 201 I The rnrtral plan

also rncluded sessrons In Mandera County However, due to secuflly reasons those

sessrons were cancelled. Subsequent to rts hearrngs in Mandera, whrch borders

5omalra, actrvrtres by the Al Shabaab mrlrtra group herghtened, makrng the

Commrssron's travel Io Mandera rmpossrble for secuflty reasons

I t0



105. The feedback sessions involved showing a video summarising individual and

women's hearings in the Northern region of Kenya and another video showing
proceed ings ofthe AMP hea rings in Na irobi. The sessions began with a moderator
explaining the Commission's mandate and process, including what would
possibly happen to AMPs (for example, the possibility that they would be named

in this Report or re(ommendation made for their prosecution). After viewing the
two videos, a public dialogue designed to get feedback from the audience and

to answer questions followed.

I06. Attendance at the sessions in Wajir County was high with audiences ranging from
1 50 to 300 people (Women constituted between 20% and 500/0 of the audience). ln

Garissa County, the attendance was much lower, with audiences between I5 and

35 people, with women constituting 200/0 of the audience.

107. The Commission had intended to organise similar feedback sessions in all
regions in the country but th is could not be d one because of time and financial
constraints.

Media Coverage of Publi< Hearings

I 08. The success of a truth commission partly depends on a nation's awareness and level

of its peoples'participation in its processes, The media plays a central role given

its ability and capacity to reach out to the masses. For this reason, and bearing in
mind the dynamic and positive contribution the media had made in the success oi
for instance, the South African Truth Commission, the Makau Mutua Task Force had

envisaged a Kenyan truth commission whose public hearings would be carried
live on television and radio.') lndeed, there were some at the Task Force who were

of the opinion that the public broadcaster, Kenya Broadcasting Television (KBC),

would be expressly required to carry the public hearings of the truth commission
live on radio and television.'l

109. HoweveL the experience of the Commission was very d ifferent from what had been
envisaged and strongly advocated for. The Commission's public hearings were
carried live on television on only two occasions. This led to an analyst to lament,
justifiably so, that:

A5 victims and affected communities engage in the public hearings, what seems to
be lacking is a national dialogue and engagement in the truth-seekinq process. [4ost

12 Makau Muua ReDo( (2001) 35

13 Makau Mulua Reporl (2003) AnnexLrre 6

TIRtf
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notable rn thrs regard rs the low medra coverage of the proceedrngs Thrs ts mo5r

aptly demonstrated through a comparrson between the medra coverage of the publtc

heanngs (and the TJRC process rn general) and past natronal truth-recovery processes

For rnstance, the Goldenberg lnqurry rnto embezzlement of publrc funds elrcrted great

publrc partrcrpatron and was rnrensely covered rn the medra rncludrng through darly

lrve broadcasts of the Commrssron's proceedrngs rn one of the marn (elevrsron statron5

Grven the gravrty of the past atrocrtres that form the sublect of the TIRC heanngs, one

would rmagrne rhat there would be srgnrficant publrc lnterest rn and robust medra

coverage of the heanngs ''

There were several reasons that accounted for thrs state of affarrs Frrstly,

throughout the penod that the Commrssron held rts publrc heanngs, rt constantly
competed for news coverage wrth more dramatrc and unfoldrng events such as

those surroundrng the lnternatronal Cflmrnal Court Secondly, due to rts lean

budget, the Commrssion could not afford to pay for lrve coverage of rts heanngs

The medra houses, on therr part, drd not appear to consrder the Commrssron's

heaflngs worthy or surtable for unpard-for coverage rn rhe publrc rnterest. ln

other words, rn a commercralrzed medra envrronment as obtarns rn Kenya, rt rs

rn the nature of medra houses to amplrfy mostly that whr(h rn therr oprnron sellg

newspa pers or d raws audrences,

5rnce rt could not afford to pay for lrve coverage of rts hearrngs, the Commrssron

opted to carry weekly roundups of rts hea nngs rn a documenta ry format Even so,

frndrng a surtable televrsron channel to carry the weekly round-up was not easy

Crtrzen TV could not slot the Commrssron's round-up at pnme trme but offered
only to do so on Saturdays and Sundays rn the afternoon. Thrs arrangement drd

not work for long for rt was strll expensrve The Commrssron, therefore, moved rts

round-up to the pu blrc broadcaster where the round-ups were tra nsm rtted every

Wednesday's after the 9 p m. news at a fee

I12 However, the Commrs5ron's expenence wrth the publrc broadcaster, rn one

occasron, was remrnrscent of the old days durrng whrch the publrc broadcaster
was under the control ofthestate lnpartrcular,KBCfarledtoarrtheCommrssron's

round-up on 5October 2011 wrthout notrce ln response to the Commrssron's

demand for an explanatron, KBC's Managrng Drrector, Chrrs Mutungr, wrote that
the round-up scheduled for that day'was found unsurtable for transmrssron

based on KBC's edrtonal programmrng polrcy' The sard polrcy, however, rs nerther

rn the publrc sphere nor was rt expounded upon lt appears that the round-up
was censored because a wrtness appeaflng rn that round-up had mentroned

14 C Alar Trurh luslce and reconcrlEr on rn L Mule & L Young (eds) fnnsnonalpshce n Kenya Looknlg lo^lzrd rcflechng
on lhe pe QA11) 111 123-126
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President Kibaki in a negative light. The Commission finally settled on KTN for
media coverage for the remainder of its tenure.

Locations for hearings, focus group discussions and TJRC offices
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Thematic Hearings

I l3 ln addrtron to rndrvrdual hearrngs, the Commrssron conducted thematrc hearrngs

that focused on specrfic vrolatrons, events, or groups of vrctrms Themattc heartngs

were meant to elrcrt publrc testrmony on specrfic themes that are of partrcular

rmportance rn Kenya's pursurt for truth,lustrce and reconcrlratron

1 14. The Commrssron held a total of I4 thematrc hearrngs focusrng on the followrng

s u b,ects.

, Access to rustrce;

Economrc margrnalrsatron and m rnofltres,

r Land,

Armed mrlrtra groups,

Prrsons and detentron centres,

, Torture,

- Ethnrc tensrons and vrolence,

The 1982 attem pted corrp,

r Securrty agencres, extraludrcral krllrngs and massacres,

Persons wrth drsabrlrtres (PWDs),

Women,

Chrld ren,

lnternally Drsplaced Persons (lDPs), and

Polrtrcal assassrnatrons

105 ln selectrng the subrect of the heaflngs, werght was grven to srgnr6cant events

durrng rhe mandate perrod and to hrghlrghtrng the expeflences of partrcularly

vulnerable groups wrth respect to hrstorrcal tnlustrces

1 16 lndrvrdual experts, assocratrons representrng groups of vrctrms, and relevant CSOS

and state agenoes were rnvrted to testrfy duflng these heaflngs The Commtsston

held preparatory consultatron sessrons wrth relevant stakeholders prtor to some of

the thematrc hearrngs ln a number of the hearrngs such as those on chtldren, lDPs

and PWDs, rndrvrdual vrctrms of vrolatrons were also Invtted to testtfy.

t l,t ilrl



Media Workshop

The Commrssron also held a medra workshop on 23 February 2012 Thrs workshop
was stmrlar to a thematrc heanng lt brought together lournaltsts, medra houses
and assocratrons representrng Journaltsts and medra houses They testrfied about
therr expenences relatlng to state control and repressron of the medra durrng the
mandate perrod
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Table 2: Schedule of themotic heorings

Th.rnatlc hc.ring

Chrtdren

Ethntc tensrons and uolencc

Internally DrspLaced Persons

Economrc margrnahzatron and mtno bes

Pe15ons wrth Drsabr lttles

To rtu re

Pnsons and detentron centres

Aacess to lustrce
Potrtrcal assassrnabons

Se(unty agencres, €xtraJudrcraL krlhngs and massacres

Armed mrhtra g rou ps

198 2 Atternpted Coup

Land: Hrstoncal rnjusttces and t[legat/l(equtrr altocatron of pubhc
land

D.tc(s)

13 & 14 Dec 2011

2 Feb 2012

3 Fcb 2012

8 Fcb 2012

13 Feb 2012

16 Feb 2012

28 Feb & 7lt1ar 2012

29 Feb 2012

1& 2 Mar 2012

5 & 6l\4ar 2012

9 Mat 201?

12 Mat 2012

21 Mat 2012

22 Ma( 2012

Themati< Hearing on Children

118 The thematrc hearrng on chrldren was based on statements recorded by chrldren
and was desrgned to ensure that chtldren gave therr testtmony tn an envrronment
rn whrch they felt safe, free and confident to do so The Commrssron took several
measures towards thrs end.

I t9 Although the hearng was open to rhe publrc, the rdentrtres ofchrldren who testrFed
were concealed Members of the publtc could follow the heaflng by a vrdeo lrnk
but could not see the parttcular chrld testtfyrng before the Commrssron MoreoveC

the chrldren were not rdentrfied by therr names or rn any other rdenttfrable way
Secondly, the hearrng venue was set up such that the Commtsstoners sat at the
same level as the chrldren testrfyrng before them Play and art materrals were
avarlable rn the hearrng venue to allow the chtldren to play and/or parnt even as
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they teslrfred As was the case wrth the general rndrvrdual heaflngs, chrldren and

therr care grvers vrsrted the heanng venue on the eve of the hearrng 5rmrlarly,each

chrld who (estrfred recerved counsellrng before and after sessrons

120 Each chrld testrfied for an average of 20 mrnutes, although the trme varred

dependrng on the age of the chrld A total of 40 chrldren, aged between 6 and '17

years, from across the country, attended the thematrc hearrng whrch was held rn

Narrobr wrth the Commrssron payrng for the transport of both the chrldren and

therr parents or caregrvers, to and from Nairobr

Televised Discussions on Thematic Hearings

I 2',| ln January 2012, the Commrssron produced a serres of 30 mrnute drscussron

programmes based on the sublects covered duflng the Commrssron's thematr(

hearrngs whrch were televrsed on KTN The programme enltlled 'Kenyo's Unheatd

Iruth' was launched on 9 February 20 I 2 It was broadcast at I 0 p m everyThursday.

A total of erght programmes were arred between February and Aprtl 201 2,

Focus Group Discussions

122 The Commrssron undertook a specral data collectron exerctse on regtonal perceptrons

about the vrolatrons of socro-economrc rrghts and economrc margrnalrsatron. Thrs

specral exercrse was needed after prelrmrnary analysrs of statements and memoranda

showed that reportrng on the vrolatrons of socro-economrc rrghts was very low. Desprte

the fact that the Statement Form had a dedrcated seclron on socro-economrc rrghts,

rndrvrduals who recorded statements tended to focus on human flghts vlolattons

reiatrng to bodrly rntegrrty and less on vrolatrons of socro-economrc nghts

123 Eetween 25 January 2012 and 8 February 201 2, the Commrsston conducted Focus

6roup Drscussrons (FGDs) throughout the country wtth a vtew to documentrng

regronal perceptrons on vrolatrons of socro-economrc rrghts and on economrc

margrnalrsatron Thrs was done to supplement data collected through statement

takrng

124 For these drscussrons, the Commrssron drafted a questtonnarre for gurdance '' The

questronnarre was revrewed both rnternally and externally before rt was pre-tested

rn Krbera, Narrobr, on 14 December 201'l and revrsed accordrngly to tncorporate

rnsrghts garned from the pre-testrng exercrse.

15 See Appendr 7 Ior ln. FGD Oueslonnarre
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125. The Commission recruited eight facilitators (one in each province) to conduct the
FGDs. The facilitators were trained on the mandate of the Commission and the
use of the quertionnaire before being deployed to the provinces to facilitate the
discussions. Each FGD consisted of about 12 to I 5 participants drawn from either
urban informal settlements or rural areas, although the number of participants
in exceptional circumstances exceeded 15. Participants were carefully chosen to
ensure there was diversity in the group in terms of age and gender. Persons with
disability and members of other vulnerable groups were particularly targeted
for inclusion in the discussion group. A total of 81 FGD 5essions were conducted
across the country with a total I192 individuals participating in the FGDs (See

ta ble below).

Toble 3: Schedule of FGDs on Economic Marginalization and Violations of
Socio-Economic Rights

Il'Pt i

@@@I
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4
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3
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6
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Ea ne5

baN

Nyanza

eyfr

nte

oac

Ol Kalau, Nyahururu, Nyeri, Othaya, l\4wea, Kagio,
Muranga, Kenol, Kiambu and Lari

Malindi, Garsen, Kilifi, Mtwapa, Mombasa, Kwale,
Kaloleni, Mariakani, Voi and Taveta

Machakos, Kitui, Embu, Chuka, Meru, l5iolo, Archers
Post, Laisamis and Garbatulla

Kibera, Starehe, Kayole, Korogo.ho,Githurai,
Kasarani, Makadara, Mukuru kwa Njenga and
Kawangware

Garissa, Shanta Abak, Wajir, cirifru, Bura and
Masalani

Kisumu, Ahero, Bondo, Siaya, Xisii, Nyamira, Borabu,
Migori, Kuria, Homabay and Suba

Lodwar, Kirale, Turbo, Eldoret, Eldama Ravine,
Nakuru, Kericho, Bomet, Xilgoris, Lolgorian, Narok,
lsinya and Kiserian

Kakamega, Mumias, Bungorrla, Cheskakl,
Kapsokwony, Webuye, Amagoro, Chakol, Busia,
Funyula, Vihiga and Hamisi
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I45

155

246
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Site Visits

126. The Commission visited a number of sites of importance to its work in several parts

of the country. These visits enabled the Commission to visualize and contextualize

violatrons that had occurred in those sites. Among the sites that the Commission

visited include:

a mass grave in Turbi, Marsabit, where eight adults and 2l children were

buried after theTurbi Massacre of 12 luly 2005.

a mass grave in Garbatulla, where individuals killed during the Shifta War were

b u ried.

a mass grave in Kiambaa KAG Church, Eldoret, where 26 people who were

burnt to death at the church during the 2007/2008 Post Eleclion were buried.

Kiryandongo Refugee Camp in Uganda which hosts Kenyan refugees, primarily

from Malaba and surrounding areas, who fled the country during the 2007-

2008 Post-Election Violence.

Wagalla Airstrip, the site of what became the Wagalla Massacre. lt is here in

February I984 that men belonging to the Degodia clan were gathered, tortured,

and some of them ultimately killed by state security agencies.

i1!t).ttdLlii dtttt\tt,itth!11 .lrr.t)ntt l)li( (d nt (.rrtrt\nn)1tt\!!ov.\n,-tnn4t lklatt
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127. Other sites or places visited by the Commission inrlude Langata Women's Prison,

Nyayo House'Torture Cha mbers'in Nairobi, Mandera Prisons, Mandera Law Courts,
Mawingu IDP Camp in Naivasha, and Kapkota Military Base in Mt. Elgon.

Reconciliation

128. The Commission's reconciliation activities were spearheaded, at the Commissioners'

level, by the Reconciliation Committee established in terms of section 22 of the T.,R

Act, and at the Secretariat level, by the Department of Civic Education and Outreach.

Reconciliation Policy

I 29. Reconciliation activities were conducted under the Reconciliation Policy which laid
out the Commission's understanding of the notion of reconciliation and its role. ln
particular, the following policy guidelines guided the Commissiont reconciliation
work:

Reconciliation is complex and includes several relationships, levels and actors.
The various levels or'types'of reconciliation include intra-personal, inter-
personal, inter-community, and national reconciliation.

ln a context where inter-ethnic tension is deep, as is the case in Kenya, the
mending of social relations is imperative. The role of the Commission in this
regard is to facilitate dialogue and other activities that mark the beginning of
inter-community reconciliation.

Healing is closely linked to reconciliation. The idea of healing invokes the
idea of remedy, restoration, repair, or mending. National healing entaits
attending to and restoring social relations in communities and inter-ethni(
relations. At a personal level, healing takes various dimensions, but begins
with acknowledgement and restoration of dignity.

Reconciliation is both a goal and a process, As a goal, it is a long term goal. The

Commission role in this regard is to initiate dialogue and lay the groundwork,
together with other relevant bodies, for long term processes of reconciliation,
As a process. reconciliation occurs in various sites and activities. lt involves
numerous actors and the Commission is only one of these.

There exists both conceptual and practical links between reconciliation
and the notion of justice. Justice includes redistributive, retributive and
reparative justice. Reconciliation is fostered when those who have suffered

II]RtI
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are restored and reparred, those who were prevrously excluded are rncluded

rn meanrngfulways, and those rn drre want as a result of margrnalrzatron are

materrally enabled to move forward

A relatronshrp exrsts, too, between reconcrlratron and truth Whrle closure

for vrctrms and the abrlrty to address past vrolatrons and prevent repetrtron

begrns wrth knowrng the truth about past events, truth-tellrng may open

wounds rn ways that slow or rmpede reconcrllalon and healrng especrally

at a personal level The challenge rs to engage wrth both wrthout negatrng

erther

The notron of truth rncludes at least three versrons or types of truth Personal

or narratrve truth (personal versrons of truth by wrtnesses, rncludrng vrctrms

and perpetrators), factual or forensrc truth (the product of rnvestrgatrons,

verrfrcatron and corroboratron), socral truth (the product of dralogue,

rnteractron, drscussron and debate, and healrng and restorattve truth,

To achreve reconcrlratron emphasrs should be put on facrlrtatrng dralogue

and creatrng space for constructrve exchange by and around rndrvrduals,

com m u nrtres and rnstrtutrons

Reconciliation Activities

130 ln preparatron for rollrng out reconcrliatron acttvrttes and partrcularly to ensure

the partrcrpatron of relevant stakeholders rn such actrvrtres, the Commtsston

convened two meetrngs rn March 201 I On3 March 20ll,theCommrsston helda

Consultatrve Prayer Breakfast wrth relrgrous leaders rn Narrobr Thrs was followed
a week later by a three-day Stakeholders Consultatrve Workshop rn Narvasha

l3l, The Commrssron also rnrtrated workrng relatrons wrth both governmental and

n on-governmental organrsatrons rncludrng wrth the Natronal Cohesron and

lntegratron Commissron (NCIC) and the Natronal Steenng Commrttee on Peace

Bu rld rng and Conflrct lvlanagement (establrshed wrthrn the au sptces of the M tntstry

of State for Provrncral Admrnrstratron and lnternal Secu ty) The Commrssron's

workrng relatronshrp wrth the NCIC resulted rn the formatron of a Jornt Taskforce

on Natronal Healrng and Reconcrlratron composed of Commrssroners and staff

from the two commrssrons Unfortunately, actrvrtres whrch the Jornt Taskforce

had planned to carry out never took off

132 Reconcrlratron rs a long term process and gtven the Commtsston's resource

constrarnts !t embarked on developrng a Natronal Re(oncllratron Agenda to serve

t20



as a blue-print for reconciliation activities after the winding up of the Commission.
Two approaches were adopted for this. First, a Reconciliation Consultative
Meeting was held on 6 February 2012 bringing together stakeholders involved in

reconciliation work from across the country. The outcome was the establishment of
a Reconciliation Reference Group that was mandated to work with the Commission
to develop the Agenda. The Reference Group held several meetings between
February and May 2012.

133. Second, the Commission undertook countrywide forums on the theme of
reconciliation. The forums served as avenues to: (a) listen and understand the
meaning of reconciliation for communities in different regions of the country;
and (b) find out specific issues in each region that bring about tensions, hostility,
hatred and conflict. The forums also gave communities the opportunity to suggest
specific options and solutions to problems and issues affecting them. They were

able to share their dreams about the Kenya they want and to recommend ways of
promoting healing and reconciliation in their regions and ultimately in the whole
of Kenya.

I 34. From 9 to 20 March 2012, the Commission held a total of I O reconciliation forums
around the country. The forums were held in Mombasa. Garissa, lsiolo, Machakos,
Nyeri, Eldoret, Nakuru, Kakamega, Kisumu and Nairobi. Eetween December 2Ol2
and March 2013, the Commission organized a series of workshops on trauma
healing and strategy formulation. The workshops were held in Cheptais, Eldoret,
Mombasa, Kilifi, and Kwale. The objectives of these workshops were to: asses

levels of healing and reconciliation in selected communities; identify local actors
who could then spearhead trauma healing and reconciliation; and explore local
mechanisms for healing and reconciliation.

Report Writing

135. The final product of the Commission is this Report which was compiled in
terms of section 5(j) and 48(2) of the TJR Act. These sections essentially tasked
the Commission to compile a report providing as comprehensive as possible
an account of its activities and findings together with recommendations on
measures to prevent the future occurrence of violations.
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Challenges in

CHAPTER

the Execution
of Mandate

ffi

lntroduction

The Commission encountered many challenges in the execution of its mandate
some of which were expected and understandable while others were completely
unanticipated. This Chapter highlights these challenges in an effort to enlighten
Kenyans of the environment and conditions under which the Commission
operated. The Commission believes that candid reporting of these challenges
could help prevent similar situations in future both in Kenya and elsewhere in the
world.

While there were many impediments to the work of the Commission, only four
major challenges are discussed here: the controversy surrounding the credibility
and suitability of the Chairperson; 6nancial and other resource constraints; legal
challenges; and. the lack of sufficient state and political will to support the work
and implementation of the objectives for which the Commission was established.

Other challenges generally stemmed from one or more of these four major
challenges including the disengagement of key stakeholders (notably CSOs and
donors) from the processes of the Commission.

2
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Credibility and Suitability of the Chairperson

Almos( rmmedrately after the rnceptron of the Commrssron, CSO5 and a range of
other actors rarsed concerns over the surtabrlrty and credrbrlrty of Ambassador

Bethuel Krplagat to serve as (he Commrssron's Charrperson ln thrs sectron, the

Commrssron explarns thrs challenge rn detarl because of the great rmpact rt had

on the operatrons of the Commrssron lndeed, rt was the srngle challenge that
threatened the very exrstence of the Commrssron

The allegations

Many cnlcs argued, rnrtrally, that the fact that Ambassador Krplagat had served

rn powerful posrtrons rn the government of Presrdent Oanrel arap Mor drsqualrhed

hrm from servrng on the Commrsston The Commrssron vrewed thrs matter

drfferently, porntrng out that the mere fact thal Ambassador Krplagat (or any

other Commrssroner) had served rn a prevrous government drd not and should

nol automatrcally drsqualrfy hrm from servrng on the Commrssron Grven the

fact that the ultrmate purpose of the Commrssron was to foster natronal unrty

and reconcrltatron, the Commrssron felt that rt was not only acceptable, but even

desrrable, to have such an rndrvrdual or rndrvrduals on the Commrssron, The

Commrssron was not a Judrcral mechanrsm, or a purely rnvestrgatrve commtssron of

Lnqurry, where the general conflrct of rnterest that Ambassador Krplagat presented

as a former member of Presrdent Mor's government would have been of more

senouS concern

5ome of those rarsrng concerns about Ambassador Krplagat at thrs rnrtral stage

were more specrfrc, assertrng that he presented a dlrect conflrct of rnterest wrth

respect to three rssues rn the commrSsron's mandate he was a beneficrary of

rllegal or rrregular allocatrons of land; he was a key wrtness to the events leadrng

to the murder of the Honourable Dr. Robert Ouko who was at the trme of hrs death

Kenya's Mrnrster of Forergn Affarrs, and he was rnvolved rn one or more meetrngs

rn WaJrr rela(ed to the plan nrng of the secunty operatron that ended rn the Wagalla

Massacre

These three allegatrons were of partrcular concern to the other Commrssroners

The Act requlred that a Comm rssroner shou ld not have been'rnvolved, rm plrcated,

lrnked or assocrated wrth human nghts violatrons of any krnd or rn any matter

whrch rs to be rnvestrgated under thrs Act'1 The language of the Act was qurte

broad, prohrbrtrng not JUst berng rmplrcated rn or berng legally responsrble for a

5
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matter within the Commission's mandate, but also being involved, associated, or
even linked to such matters.

At the beginning these allegations were just that, mere allegations. ln the first
six months of the Commission's existence (from August 2009 lo January 2010)

the Commission received no evidence to substantiate the allegations of the
three conflicts of interest stated above. Nevertheless significant sections of civil
society and other actors continued to call for the resignation of Ambassador

Kiplagat or the disbanding of the Commission. Hostile demonstrations greeted
the Commission whenever it ventured into the fi€ld to perform its core functions.

Significant sections of civil society refused to work with the Commission, and

donors - with few exceptions - were unwilling to engage with or support the
Commission.

It was not until .January 2010 that the Commission received documents from
civil society supporting their allegations against Ambassador Kiplagat. Even

then, the documents were not in themselves conclusive with respect to each

of the allegations, but were sufficient for the Commission to decide on further
investigation to determine the extent, if any, of Kiplagat's conflicts of interest with
respect to the mandate of the Commission.

Ambassador's Kiplagat's response

10. In response to the documents submitted to the Commission, Ambassador
Kiplagat met with all the Commissioners and admitted to having bought the plots
of land that he was alleged to have received illegally or irregularly (including a

plot mentioned in the Report of the Commission of lnquiry into lllegal/lrregular
Allocation of Land (Ndung'u Report). However, he insisted that he had followed all
of the then existing procedures for the acquisition of such land.

11 With respect to the death of Dr. Robert Ouko, Ambassador Kiplagat reiterated
that he was not involved in any plan or plot to assassinate the Minister {and that
in fact he was personally and professionally shocked and distraught over the
assassination). Furthermore, he said he had cooperated with each and every
investigation undertaken to solve that murder. The Commission noted that at no
time was any a llegation made or evidence presented to the Commission alleging
that Ambassador Kiplagat was responsible in any way for the murder of the
Minister. Rather, the allegation was that Ambassador Kiplagat was in possession
of relevant information and that he had been present at certain events that
might have been related to the assassination of the Minister. lt was also alleged

t0uR
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that he had been found not to have been a cooperatrve wrtness dunng some or
all of the rnvestrgatrons rnto that murder.

Over the Wagalla Massacre, Ambassador Krplagat frrst stated categoncally that he

had never been to Walrr rn hrs entrre lrfe and thus could not have attended any

meetrng that may have taken place there related to the Massacre He noted that at

the trme of the alleged meetrngs rn Walrr he had lust returned from hrs postrng rn

London as Kenya s Hrgh Commrssroner to the Unrted Krngdom, and thus could not

have travelled to attend such a meetrng

A few weeks later, Ambassador Krplagat told fellow Commrssroners and the pubhc

that he'could not remember'rf he had ever been to Walr or not and thus could not

recall rf he had ever attended a meetrng rn Wa.,rr As rt later became clear, Ambassador

Krplagat had rn fact attended a meeting of the Kenya lntellrgence Commrttee rn

Wa;rr on 8 February 1984 less than forty-erght hours before the start of the secuflty

operatron that resulted rn the Wagalla Massacre

The alleged rnvolvement of the Charrperson rn these matters and the fact that
documentary evrdence had been presented to the Commrssron lrnkrng hrm

to three rmportant areas of the Commrssron's mandate, created a conflrct of
tnterest between hrm and the Commrssron. He could not rnvestrgate and make

frndrngs on rssues of whrch he was a suspect wrthout vrolatlng the fundamental
prrncrple of lustrce that a person should not be a ludge rn hrs own case There

seemed to be no way rn whrch he could partrcrpate rn the hearrngs and other
publrc actrvrtres rn these three areas wrthout creatrng the appearance, rf not the

realrty, of rmproperly rnfluencrng the work of the Comm rssron rn ma(ters rn wh rch

he had an rnterest Hrs rnvolvement rn any way rn the Commrssron's actrvrtres

related to these three areas rarsed senous concern that such rnvolvement would

scare wrtnesses, rncludrng vrclrms, from engagrng wrth the Commrssron Thrs

would rrrevocably drmrnrsh the effectrveness, rntegflty and credrbrlrty of the

Commrssron.

These conflrcts of rnterest presented by Krplagat, accompanred by demands for

hrs resrgnatron and the drssolutron of the Commrssron, almosl completely eroded

the abrlrty of the Commrssron to garner support from the publrc, crvrl socrety and

development partners Development partners and crvrl socrety were extremely

reluctant to provrde support, rncludrng rn-krnd support, for the Commrssron's

actrvrtres because of Krplagat's conflrcts whrch exacerbated the Commlssron's

financral problems (see below) and hrndered the rmplementatron of rts ambrtrous

work plan developed rn rhe first few months of rts exrstence
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Finding a solution

t6 From January to April 2010 the Commissioners engaged in a series of internal
discussions regarding the conflicts of interest presented by Kiplagat. He made it
clear that he would not resign as chairperson. The other Commissioners respected
his decision. A number of options were discussed, including the creation of
an external committee of former Truth Commissionerg from around the world
who would evaluate the matter and present their recommendation on the way
forward. The Commission retained the services of a professional mediator to
assist the Commissioners in developing a way forward. The Commission was also
assisted by the Parliamentary Committee on Legal and Administrative Affairs in
seeking a solution.

17 After about three months of discussion, Ambassador Kiplagat indicated that
he preferred to follow the provisions of the Act concerning the removal of a

commissioner as set out in 5e(tion 17. The Commissioners unanimously agreed
with the option chosen by Ambassador Kiplagat. On t2 April 2010, all nine
Commissioners, including Ambassador Kiplagat, wrote to the Minister of Justice
asking that a formal request be senr ro the Chief Justice to establish a tribunal
pursuant to Section I7 of the Act to enquire into the conflicts of interest raised
by the presence of Ambassador Kiplagat in the Commission.

18 Recognising the detrimental effect this controversy was having on the work of
the Commission, and recognising further that a legal process had now been
initiated to address the issues raised by his continued participation and presence

in the Commission, Ambassador Kiplaqat agreed to step aside until the tribunal
process reached its conclusion. This promise was included in the letter of I 2 April
20 1 0 to the M inister of Justice which was signed by all Commissioners, including
Ambassador Kiplaqat.

19 However, within 24 hours of having signed the letter indicating he would step
aslde, Ambassador Kiplagat met Commissioners and stated that he would not in
fact step aside. He indicated that he had been advised by the Ministry of.,ustice
that he could not legally step aside and thus he would not honour the pledge he
had made in writing the day before. Meanwhile, the Minister of Jusrice responded
to the Commission's letter of 1 2 April 2010. He advised that given the provisions
of the Act, the Commission should write directly to the Chief Justice.

20 Thus, on 15 April 2010, all eight Commissioners, with the express consent and
approval of Kiplagat, filed a petition with the Chief lustice requesting a tribunal
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under Sectron 17 to determrne whether Ambassador Krplagat had engaged rn

'mrsbehavrour or m rsconduct' under 5ectron 1 7(1 )(a) of the Act by

a) sweaflng rn an affidavrt submrtted to the Selectron Panel that he was not
'rn any way rnvolved, rmplrcated, lrnked or assocrated wrth human nghts

vrolatrons of any krnd or rn any matter whrch rs to be rnvesrgated under the
Act'as provrded rn Sectron 10(6)(b) of rhe Act,

b) pflvately and publrcly assertrng durrng hrs trme as commrssroner that he

was not rn vrolatron of Sectron 10(6)(b) of the Act, and

c) assertrng the nght to partrcrpate rn rnvestrgatrong and other related

actrvrtres wrth respect to matters rn whrch he has a confllct of rnterest

After almost a month wrthout a response from the Chief Justrce, the Commrssron

wrote to hrm on 1 4 May 2010 rnq urnng as to the status of the pelrtron

On 9 Seprember 2010, rn the absence of any decrsron on the part of the Chref

Justrce to accept or reject the Commrssron's petrtron, a coalrtron of crvrl socrety

organrzatrons (CSOs) frled a separate petrtron to the Chreflustrce also requestrng

that a trlbunal be establrshed under Sectlon 1 7 of the Act to delermrne whether
Ambassador Krplagat had engaged rn mtsbehavtour and mrsconduct and

whether hrs presence rn the Commrssron vrolated the newly ratrfred Constrtutron

of Kenya

There then followed a cunous set of letrers between the Chref Justrce and

members of crvrl socrety concernrng therr petrtron and the petrtlon of the

Commrssron, On '16 September 2010 the Chlef Justrce responded to the CSOS

concernrng therr petttton, and copred the letter to rhe commrssron The letter
from the ChrefJustrce rnformed the CSOs that a response concernrng the petrtron

agarnst Ambassador Krplagat had already been made to the Commrssron

The copy of the Ietter to the Commrssron rncluded two addrtronal letters that
the Commrssron later learned were not rncluded rn the ongrnal letter sent to the

CSOs Frrst there was a letter dated 7 September 2010 to the Secrerary of the

Commrssron rn whrch the Chref lustrce noted he had forwarded a copy of the

Commrssron's petrtlon to (he Attorney General on 3 May 2010 Thrs was cunous
grven the facr that the Act drd not rndrcate any role [or the Attorney General wrth

respect to a request for a trrbunal under Sectron 17 Thrs was also the frrst trme

the Commrssron had recerved such a letter from the Chref Justrce.
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Secondly, also attached was a copy of a letter sent from the Chref .Justrce to
the Attorney 6eneral dated 3 May 2010 requestrng that the Attorney General,
'rn hrs role as the Pnncrpal Legal Advrsor to the Government of Kenyai advrse

the Chref Justrce rf the grounds lrsted rn the Commrssron's petrtron'satrsfy the
requrrements of the law precedent to settrng up a tnbunal as set out rn S l7(1)
of the sard Act'

By the end of September 2010 the Commrssron had been warrrng for over 6ve

months for a response to rts petrtron before the Chref Justrce

ln October 2010, Ambassador Krplagat gave a natronally televrsed rntervrew
con(ernrng the Wagalla Massacre rn whrch for the frrst trme he publlcly admrtted
that he had been present rn Wa|r for a meetrng of the Kenya Intellrgence
Commrttee on 8 February 1984, because another partrcrpant at that meetrng had

confrrmed to hrm that they both had been present When he was remrnded of hrs

presence at the Warrr meetrng Ambassador Krplagat declared wrth certarnty that
the Kenya lntellrgence Commrttee meetrng drd not dtscuss a secunty operatron
He later asserted that the sole purpose of the vrsrt of the Kenya lntellrgence
Commrttee to Walrr and to other parts of the then North Eastern Provrnce was for
development purposes and not secunty

ln addrtron, rn that same natronally televrsed tntervtew he stated, tn response to a

q uestron about government responsrbrltty for the Wagalla Massacre, the followrng.

ldoubt, lfrnd tt extremely dtffcult, no governmenl worth rts salt plans to massacre rts

peop le

Lessons of hrstory show that far too often governments unfortunately do
massacre therr own people By stattng a concluston concerntng government
responsrbrlrty for the Wagalla Massacre Ambassador Krplagat was engagrng rn

JUst the sort of actrvrty that had led to the orrgrnal concerns a bout the conflrct of
tnterest hrs rnclusron rn the Commtsston presented As the offroal spokesperson
of the Commrssron hrs statements suggested that the Commrssron had already
preludged an rssue that rt was tn fact sttll rnvestrgatrng Even more, he was makrng
such a statement about an rnctdent tn whrch he h rm self had been rmplrcated and
was u nder Investrgatlon

ln the same month of October 2010 the Parlramentary Legal Affarrs Commrttee
requested an update from the Commrssron on how the rssues relatrng to
Ambassador Krplagat were berng addressed. The Parlramentary Commtttee
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a n nou nced at the end of that meetrng that rt was grvrng the Com mrssron 72 hours

to frnd a way forward or the Commrttee would move to have the Commrssron

drsbanded

Thus, on 28 October 20]0, the Commrssron moved to the Hrgh Court for a wnt of
mandomus to compel theChrefJustrcetoselupaTflbunal Around the same trme,

Commlssroner Ronald Slye announced that he would be resrgnrng on I November

2010 because of the rmpasse the Commrssron had reached. However, he never

drd resrgn because on 29 October the Chref Justrce announced that he would

be establrshrng a Trrbunal ro rnqurre rnto the rssues rarsed about Ambassador

Krplagat On 'l November 2010 the Kenya Gazette published a notrce from the Chref

Justrce dated 21 October 2010 establrshrng the Tflbunal pursuant Io Sectron I7 of

the Acr lt was not clear why a decrsron made on 21 October was never formally

com mu nrcated to the Commrssron.

The terms of reference for the Trrbunal establtshed by the Chref Justrce were

fundamenrally drfferent from and far broader than the rssues rarsed by the

Commrssron rn rts petrtron. Rather than lrmrtrng the lurrsdrctron of the Trrbunal to

acts commrtted by Ambassador Krplagat rn connectron wrth hrs aPporn(ment and

afrer hrs apporntment (the subJect of the Commrssron's petrtron), the ChrefJustrce

rnterpreted'mrsbehavrour and mrsconduct'under Sectron 17(1)(a) of the Act more

broadly The mandate of theTrrbunal as set up by the Chref Justrce was as follows

To rnvestrgate the conduct of the Charrman of the Truth, Jr.rstrce and Reconcrlratron

Commrssron, Ambassador Berhwell [5rc] Krplagat rncludrng, but not Imrted to, the

allegatrons that the sard Charrman's past conduct erodes and compromrses hr5

legltrmacy and credrbrlrty to charr the Commrssron, hrs past rs flddled wrth unethrcal

practrces and absence of rntegr ty, he has been rnvolved rn, lrnked to or assooated wrth

rncrdents consrdered to be abuse of human flghts, rs lrkely to be a wrtness rn the same

matlers (hat (he Commrssron rs mandated to rnvestrgater

The Trrbunal was grven srx months from the publrcatron of the Gazette Notrce to
rnvestrgate and report back to the Chref Justrce

The Legal proceedings

34. Upon the announcement of the creatron of the Trrbunal and the publrcatron of rts

terms of reference, Ambassador Krplagat rssued a srgned medra statement on 2

November 2010 rn whrch he stated'1, rndeed, very much welcome the decrsron of
the Chref .Justrce to ascertarn the truth concernrng the allegatrons that have been

2 Ga2eIe Norce Nos 13203and13204 Kenya Ga2elle Specrallssue vol CXlt-No 111 (1 November20l0)
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made against me Iby establishing theTribunal]land that he saw'theTribunal as an

opportunity to finally put any doubts about my credibility to rest once and for alli

Ambassador Kiplagat also announced that he was'stepping aside'from his duties
as Chairperson and Commissioner'in order to allow the Tribunal to carry out its

mandate:

Before the Tribunal could com mence its operations, one of its members declined to
take up the appointment and the ChiefJustice had to appoint a replacement which
he did in the Gazette Notice dated 9 November 2009.r However, the individual so

appointed was not qualified to serve in the Tribunal as he was neither a sitting
nor a former judge. Thus in December 2009 the Chief Justice published another
Gazetle Notice dated 1 November 2009 correcting that error and appointing an
individual qualified under the terms of Section t 7 of the Act.

ln essence, the Tribunal was not properly constituted until mid-December 201O. ln
the meantime, the six months time in which it was to do its work was running out.

The Tribunal's establishment was announced at the end of October 2009, but it
only began its formal examination of Ambassador Kiplagat's case in March 20 t0.
four months later. The Tribunal 5pent much of its initial time setting up offices,
drafting rules of procedure and lobbying for money from the Government.

Despite his openly declared promise to cooperate with the Tribunal, Ambassador
Kiplagat filed an application before the same Tribunal challenging its jurisdiction
as soon as it rolled out its pro(eedings. He argued that the Tribunal could not
investigate his conduct prior to his appointment as the Commission's Chairperson.
He added that the only conduct that the Tribunal could investigate, if at all, was
his conduct while in office (which was coincidentally consistent with the original
petition filed by the Commissioners),

The Tribunal delivered its ruling on Kiplagats application on l2 April 2OtO and
held that it had jurisdiction to investigate his past conduct. lt ruled that the scope
of investigations as stipulated in the appointing instrument (Gazette Notice No.
15894) extended to 'the conduct of the sub.iect (Chairperson) during the period
pre-dating the subject's appointment as a Commissioner and the Chairman of
TIRCi The Tribunal also noted that the fact that'the subject was interviewed or
vetted by other organs did not mean that such organs could not have over-looked
some aspects of the subject s conduct prior to his appointment to the Commissioni

3 Gazefle Nolice No 13881. The Kenya Gazetle. Vol. CXll No. 120 (19 November 2010)
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A week later, Ambassador Krplagat moved to the Hrgh Court for an ex po e

appli(atron requestrng a stay of the proceedrngs of the Tflbunal whrle he sought

legal revrew ofthe rerectron by theTfl bu nal of hrs motron c hallengrng rtsru rrsdrctron

The Hrgh Court granted the stay of the Tnbunal's proceedrngs on 27 Apfll 2010

ln dorng so, the Hrgh Court made an rmportant pornt that rnrtrally rnformed the

Commrssron's decrsron to petrtron for the formatron of the Tnbunal lt stated'

The rs5ue rs not whether the allegatrons berng levelled agarnst hrm [Ambassador

Krplagatl are true What rs matenal rs that the Commrssron wrll want to rnvestrgate

the crr(umstan(es sufloundrng the death of Robert Ouko, the Wagalla Massacre and

the Ndung'u Report on lllegal/lrregular Allocatron of Pub|c Land and rn each case he

rs berng adversely mentroned He cannot srt rn ludgmenl when the rssue5 are berng

drscussed lustr(e wrll cry rf he were allowed to srt rn ludgment, be a wrtness and an

accused, allat the same (rme I\,4y advr5e (src) rs that he should do Ihe honourable thrng

Whrle Krplagat's challenge to the luflsdrctron of the Trrbunal proceeded rn the

Hrgh Court, the srx months grven to rt to complete tts work ran out. The Tnbunal

requested an extensron of rts lrfe but the newly appornted Chref Justrce, Dr Wrlly

Mutunga, refused because, rn hrs oprnron,'such actron would have resulted rn a

wastage of natronal resources' Thus, the Trrbunal never completed rts work and

could not advrse the Presrdent, through the Ch ref Justrce, rf Ambassador Krplagat

should contrnue as Charrperson and as a member of the Commrssron

When the H rg h Cou rt was to hear argu ments rn the case challeng rng theru nsd rctron

of the now-defunct Tflbunal rn December 201 l, Ambassador Krplagat voluntarrly

wrthdrew hrs challenge The Commrssron drd not oppose thrs wrthdrawal as rt

removed Ihe stay agarnst the Trrbunal's work Thrs would have allowed the Chref

Justrce to revrve the old Trrbunal or create a new Trrbunal to address (he clarms

made In the Commrssron's Aprrl 2010 petrtron The wrthdrawal of the case rn

effect denred the Hrgh Court the opportu nrty to pronounce on whether the Chref

Justrce acted properly rn establrshrng the Trrbunal

After more than a year of legal actrvrty, begrnnrng wrth the creatron of the

Trrbunal rn October 2010 to the wrthdrawal of Krplagat's Iawsurt in December

201 l, and more than erghteen months after the frlrng, wrth Krplagat's express

consent, of the onglnal petrtron requestrng a trrbunal, no tnbunal or court had

ruled on rhe ments of Ih e petrtron concernrng the conflrcts of rnterest a nd alleged

mrsbehavrour and mrsconduct of Krplagat

An rssue that had been rarsed from the first day the Commrssron was created and

on whrch the Commrssron's credrbrlrty hrnged, was strll unresolved two years later
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The return of Ambassador Kiplagat

On 4 .lanuary 2012, Ambassador Kiplagat returned to the Commission offices
unannounced and proceeded to occupy the office of the Acting Chairperson
without requesting her permission to do so. When contacted that same day by
the media, he reportedly replied,'l resumed office in the morning and I am back

with a bangl

47 He was in the office for three days in a row, from 4 to 6 January 2012 at a tame

when many of the other Commissioners were in the Coast region preparing for
public hearings there. He demanded access to documents related to the Report,
including documents to do with some of the areas in which he had a conflict of
interest. He indicated that he had returned'to shape the final reporti The staff to
their credit resisted these demands, correctly noting that the Commission had put
in place a formal procedure that all individuals, including Commissioners, had to
follow in order to access such documents. Informed that he could not have the
documents he was demanding, he reportedly declared that the staff answered
directly to him as Chairperson and to no one else. lf they refused to accede to hls

demands he would have them arrested. Again to their credit the staff resisted such

demands and upheld the internal policies of the Commission that were designed
to protect its sensitive information.

48 Alarmed at the turn of events, and particularly at the reports of Ambassador
Kiplagat's attempts to threaten the staff to reveal sensitive information, the
Commission wrote to the ChiefJustice on 6 January 20l2 requesting that he either
reconstitute the old tribunal or constitute a new one to address the allegations
contained in their petition of April 201O.ln that lefier the Commissioners informed
the Chief lustice of the urgency of the matter, particularly given the reported
actions of Ambassador Kiplagat described above.

49 On the same day, 6 January, the Commissioners wrote to Ambassador Kiplagat
expressing concern at his reported cond uct upon returning to the office, especially
his demands to access documents related to the Report. The Commissioners
pointed out that this was in direct contravention of the Commission's existing
policy.

50 Ambassador Kiplagat did not respond to that letter but instead issued a statement
to the entire Commission declaring, among other things, that he was now the
centre of power of the Commission. He dectared that any Commissioner or staff
member who was unhappy with this turn of events'should raise the matter with

r r/. f r., F0IJ R
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the apporntrng authonty or the courtsi and that'[a]nythrng short of thrs wrll be

treated as rnsubordrnaton, to be dealt wrth rn ac(ordance wr(h the relevant legal

and drscrplrnary procedures' He further stated

The Commrssron and rts staff are legally rncapable oF formulatrn g any'enstng pohcy'to

wrthhold the Commrssron's documents from the Charrman Any such "polrry," assum rng

one was put up rn the absence of the Charrman, rs ukro v,res the TIRC Act and hence null

and vord Accordrngly, the Cha[nran expects every Comnrrssroner arrd 5taff member

to avarl to hrm all such of the Commrssron's document5 as the Charrman may from

Irrne to trrne requlre rn the execulror) and functrons of hrs office Any Commrs5roner

or statf member who defies any su(h request shall be deemed to be ergagrng rn

rnsu bordrnatron, to be dealt wrth rn accordance wrth the relevant legal and drscrplrnary

procedures (emphasrs rn oflgrnal)

5l Ambassador Krplagat's statement to the entre Commrssron rs aftached to thrs Report

as Appendrx 7 not only for reference but also because, rn hrs oprnron, rt reflects the

true account of how events unfolded Faced wrth Ambassador Krplagat's aggresstve

assertron of authonty, the Commrssron was concerned about hrs clear rntentron to

rgnore any and all Comm ssron procedures to preserve the rntegnty and confidentralrty

of the tnformatron entrusted to rt The Commrssron was partrcularly concerned about the

confidence and secuIty of the over 40,000 Kenyans who had trusted and engaged wrth

rt, and so rt went to the Hrgh Court on 10 January 201 2 requestrng an order to prohrbrt

Ambassador Krplagat from returnrng to the Commrssron unless and untrl a competent

trrbunal had addressed the allegatrons rn the ongrnal petrtron and also requestrng an

order requrrrng the Chref Justrce to constrtute such a tflbunal'

On 24 February 2012,Justrce Mohamed Warsame rssued hrs rulrng rn the case The

ludge noted thar'(here could be flaws and lacuna rn the way [Krplagat] rs gorng

back after he ag reed to step asrde for allegatrons agarnst hrm to be rnvestrgated and

determrnedi and that 'none of the allegatrons [aga rnst Ambassador Krplagat) have

been consrdered, rnvestrgated and determrnedi but he nevertheless drsmrssed the

a pplrcatro n

The learned Judge rn hrs ruhng stated that surts such as the one brought by the

Commrssron should be requrred to go through the Attorney General Although henoted

rhat such a requrrement was not rn the TJR Act, he concluded that the apphcant could

and should have sought Ihe oprnron and advrce of [the] honourable Attorney General

by hstrng of all relevanr rssues and seekrng a cogent and clear request, reconsrderatron

oftherr mandate rn vrew ofthe return oftherr Charrman Isrc]i As to whether there rs ment

a Trulh Jusloc and R.cohc .tton Comrn$ston v The Cht.l Jushce ol lhc R.pubhc ol Xenya & Belhuel K9laqzl Judtctzl
Revcw Casc Na 7 ol 2012
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in enacting legislation requiring that cases instituted by independent commissions be

screened in advance by the Attorney General, as suggested by the learned ludge, is

outside the purview of the present discussion. lt is nevertheless necessary to note here

that the TJR Act contemplated no role for the Attorney General in cases instituted by it,

and that a requirement that the Commission should have consulted with the Attorney

6eneral or any other outside body when acting in furtherance of its mandate would
have compromised its independence.

54 While the matter before the.Judge was very narrow, that is, whether or not
Ambassador Kiplagat should be barred from the Commission until allegations
raised against him are determined in a proper forum, the Learned Judge
proceeded to interpret section 17 of the TJR Act which deals with the removal
of a Commissioner. He held that section 17 prohibited a tribunal from looking
at the past conduct of Ambassador Kiplagat - an interpretation that directly
contradicted that of the Chief Justice who established just such a Tribunal.
The Judge's lnterpretation of section 17, nevertheless, was consistent with the
position taken in the Commission's original petition to the Chief lustice.

55 The learned Judge also admonished the Commission to understand that the
'controversy once settled by the authoritative decision of the High Could should
not be re-opened unless lhere are extraordinary reasons for doing soi This was

a particularly curious statement as the case brought by Ambassador Kiplagat
challenging the establishment of the Tribunal was withdrawn before the court
could rule on iIs merits. lt is thus reasonably presumed that the learned Judge
was referring to a separate case, Augustine Njeru Kothongu & 9 Olhefi v T.IRC ond
Bethuel Kiplogot. This was the case brought against the entire Commission and
challenged the constitutionality of the Commission and the validity of Kiplagat's
a ppointment because of an alleged faulty oath. 8ut as will be discussed below, the
issues in that case were quite distinct from the issues raised in the Commission's
petition of April 2010 and all of the subsequent related litigation.s

56 Finally, the learned..ludge in his ruling ordered that the costs of Ambassador
Kiplagat related to this litigation be paid not by the Commission itself but by the
Commissioners in their individual capacity. The learned .Judge did not explain
why he took the unprecedented step of imporinq such costs on individuals
who were not party to the suit. ln other words, the suit had been filed by the
Commission in its own name and which was by law a body corporate capable of
suing and being sued.

5 See the discussion belofl ol Augusfine ryeru Kathangu &9 Othels v TJRC and Belhuelkptagat lH gh Courl Misc App No
470 of 2009 - unreponedl
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The learned Judge read out hrs enure rulrng on Fnday 24 February 2012 at mrd day

rn open court rn front of the medra and the Commrssron's legal representatrves

However, the Commrssron's lawyers were rnformed that the wntten rulrng was not

ready as certarn typos a nd other mrnor edrts needed to be made The Commrssroners

vrsrted the.Judge's chambers that afternoon to recerve the rulrng, only to be told rt

would not be ready untrl lvlonday

On Monday 27 February 2013, the Commrssron's representatrves returned to

the Judge's chambers agarn only to be rnformed the rulrng would be ready that

afternoon ln the afternoon, they were told rt would be ready on Tuesday 28

February 2013. Meanwhrle, the Commrssron learned that Ambassador Krplagat had

recerved a final and srgned copy of the rulrng from the Court early on the mornrng

of Monday 27 February 2013 After the Commrssron pornted out thrs anomaly to

the Court, and after several phone calls, the Commrssron was finally able to recerve

a copy of the rulrng on the evenrng of Monday 27 February 2013

The Commrssron does not wrsh to speculate about what may have led to the

delay rn the rssurnq of Ihe rulrng, or of the rssuance of the rulrng to one party and

not to the other lt rs never(heless rmportant to pornt out that Such anomalres

undermrnes rnd rvrduals' and rn strtutron s' access to.lustrce a5 guaranteed under the

Constrtutron of Kenya and relevant human nghts treatres to whrch Kenya rs a party

ln Mar(h 2012, the Commrssron frled rts appeal agarnst the rulrng of Judge

Warsame and asked for an emergency rnrunctron to keep Ambassador Krplagat

out of the Commrssron's offrces untrl the legal rssues rarsed by the case had been

decrded That appeal, lncludrng the request for an emergency rnrunctron, rs strll

pendrng as of Apll 201 3

Mobilising sectarian support

6l It rs noteworthy that as part of hrs efforts to push for hrs return to the Commrssron,

Ambassador Krplagat resorted to mobrlrsrng sectanan support On 3 Aprrl 2012,

he attended a meetrng convened by KAMATUSA, an assocratron of Kalenlrn,

Maasar, Turkana and Samburu elhnrc communrtles Under the banner of 'Rrft

Valley leadersl the meetrng demanded the uncondrtronal return of Krplagat

They asserted that

As the Rrft Valley we are very concerned about the ongorng process at TJ RC becaure of

lack of representatron of the rnterests of Rrft Valley regron and the communrty at large

Borh the Constrtunon of Kenya and the TJRC Act emphasrses the need for regronal

balance rn the composltron of the Commrssron We are perturbed by the manner

rn wh ch rhe TJRC Commrssroners have orchestrated the exclusron of Ambassador

l-16
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Eethuel Krplagar from the pro(ess and the report wntrng thus denyrng the people

of Rrft Valley a vorce and representatron rn the commrssron lndeed, by posrng as

though they are the apporntrng authonty, the commrssron and commrssroners have

abrogated themselves powers only preserved for Parlrament and the Executrve, and

even rn drsregard Of Court'5 UneqUrvocal observatrons

Gorng by the manner rn whrch Amb Krplagat rs treated, the Rrft Valley has been placed rn

a srtuatron ofrustrfied fear that the commrssron does not mean well for rts people Many

o[ the persons summoned are lrom the Kalen]rn communrty yet adequate trme was not
allocated to heanng therr complarnts

We rn Rrft Valley marntarn a demand Ihat Amb (rplagat be re nstated uncondrtronally
to any outstandrng pro(eedrngs and be rnvolved rn the process of writ ng the

Commr5sron's report

Thts drsapporntrng and unfortunate statement was clearly based on the erroneous
readrng of the law coupled wrth a lack of proper understandrng of the worktngs
of the Commrssron. The clarm that the exclusron of Ambassador Krplagat had

the effect of denyrng the people of Rrft Valley a vorce and representatron tn the
commrssron'had no basrs both rn law and fact Nerther Ambassador Krplagat
nor any other commrssroner was appotnted to the Commisston to safeguard the
rnterests of any specrfc elhnr( communrty or regton Whtle the TJR Act requtred
the composrtron of the Commrssron to reflect regronal balance," rt was never the
rntentron of Parlrament that the Commrsstoners would represent the tnterests of
therr ethnrc communrtres rn the work of the Commrssron lf thls were the case,

the Commrssron would need more than 40 commrssroners, each representtng the
Interests of hrs or her ethnrc communttyl

But more rmportantly, the TIR Act rn rtself made rt clear that once elected,
Com m rssroners were en,orned to act tndependently and to serve tn thetr persona I

capacrty ln partrcular, sectton 10(7) provrded that.

A commrssroner once appornted shall cease actrve partrcrpatron rn the affarrs of any
polrtrcal party or other organrsatton, whefher regrstered or unreg(stered, propagalrng
partrsan vrews wrth respect to the work of the Commrsston

64 Further, sectron 21 (2) of the TJR Act provrded that

Each commrssroner and member of staff of the Commrssron shall serve tn hts tndtvtdual
capa.rty, rndependent of any poltttcal party, Government or other organtsattonal rnterests,

and shall avord takrng any actlon, whr(h could creale an appearance of partralrty or
otherwrse harm the credtbtltty or tntegflty of the Commrssron

truR

6 TJR Act sec 10(4)
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65 ln essence, by attendrng a meetrng whose marn agenda was to foster sectarran

rnterests, Ambassador Krplagat acted rn contraventron oftheTJR Act ln addrtron,

by farlrng to drstance hrmself from the statement rssued by the Rrft Valley leaders,

he acquresced to the erroneous notron that he was appornted to the Commlssron

to give'the people of Rrft Valley a vorce and representatlon rn the commrssronl

66 The clarm that the malonty of persons summoned before the Commrssron were

from the Kalen.Jrn communrty had no basrs rn fact and was srmply rnflammatory.

Accordrng to rts methodology descnbed rn detarl rn the prevrous Chaptel the

Commrssron summoned rndrvrduals pursuant to a set of objectrve cfltefla, rt

summoned rndivrduals agarnst whom allegatrons had been leveled and after

conductrng rts own rnvestrgatrons rncludrng the gatherrng ofevrdence Factors such

as race, sex, and ethnrc or socral status were never and could not be consrderatrons

rn decrdrng whom to summon before the Commrssron

'Reconciling'with Ambassador Kiplagat

67 Grven the Hrgh Court decrsron agarnst restrctrng Ambassador Krplagat from

returnrng to the Commrssron, the Commrssroners establrshed modalrtres for hrs

partrcrpatron du rrng the remarnder of the Commrssron's lrfe The lvlrn rstry of Justrce

(and rn partrcular the Mrnrster for Justrce, the Honorable Eugene Wamalwa) and

the Commrssron on Admrnrstratrve Jus0ce (CAJ) assrsted the Commrssron rn

establrshrng the terms of reference for the partrcrpatron of Ambassador Krplagat ln

the remarnrng work of the commrssron

68 Up untrl the rnterventrons of the Mrnrstry of Justrce and CAJ, the other Commrssroners

had publrcly stated tha( they would honour the Hrgh Court rudgement and not bar

Ambassador Krplagat from entenng the Commrssron's offices However, they would

not work drrectly wrth hrm unless and untrl the rssues rarsed by hrs conflrcts of rnterest

had been properly rnvestrgated and adludrcated by an rndependent process. Thrs

posrtron was reflected rn therr press statement of 27 February 201 2, whrch also noted

that Ambassador Krplagat had been named adversely by dozens of wrtnesses before

the Commrssron and that he had already appeared as an adversely mentroned person

before the Commrssron wrth respect to the Wagalla Massacre The Commrssron also

planned to call hrm agarn as an adversely mentroned person wrth respect to rrregular

land acqursrtron and the assassrnatron of the Honourable Dr Robert Ouko

69 Thrs publrc stand by Commrssroners wrth respect to Ambassador Krplagat was

crrtrcrsed by some as defrance of the court order Other cntlcs rarsed the concern

that a Commrssron tasked wrth promotrng re(oncrlratron rn the country drd
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not appear to be able to reconcile within itself. This criticism was based on the
erroneous assumption that there was a personal dispute between Ambassador

Kiplagat and the rest of the Commissioners and hence the need for reconciliation
amongst them. However, the real issue was one of principle and the correct
interpretation of the law and the effect of the legal proceedings involving
Ambassador Kiplagat and the Commission. lt was never at any point about
the personal relations between Kiplagat and the rest of the Commissioners. ln
any event, while the situation between Kiplagat and the other Commissioners
illustrated conflict, the disagreement bet[/een the parties was pursued through
existing legal and other legitimate processes. Ambassador Kiplagat was given an

office, allowed to move freely to and from his office, and the other Com mrssroners

met with him a number of times to discuss in a civil manner ways to resolve the
conflicts created by his presence.

After a series of meetings with the Minirter of Justice, Ambassador Kiplagat and

the other Commissioners, an agreement was reached in principle to involve
Ambassador Kiplagat in the remaining work of the Commission in a way that
preserved the integrity ofthe process. ln particular it was agreed thati

a) Kiplagat would not be involved in the writing of the final report (in part
because he had been absent during the period when the vast majority of
the work of the Commission was done);

b) he would be allowed to review the final report at the same time and in
the same man ner as the other Commissioners, except that Kiplagat would
not be allowed to review those sections of the report in which he had a

conflict of interest.

At a meeting held at the offices of the Minisrry of Justice on I2 April 2012 and
attended by all Commissioners, Ambassador Kiplagat agreed in principle not to
be involved in the parts of the Report in which he had a conflict of interest. 8ut
he raised concerns about the definitions of conflict of interest involving him. He

asked, for example, whether he would be kept out of all sections of the Report
dealing with land or just those sections dealing with the specific land that is

claimed he irregularly or illegally acquired. Ambassador Kiplagat and the other
Com missioners agreed to work out these details among themselves. As a result of
th is agreement, the Minister of Justice immediately an nou nced that Am bassador
Kiplagat and the other Commissioners had reconciled.

On the same day that the agreement was reached between the Commissioners
and Ambassador Kiplagat, CAI issued an advisory opinion on the dispute

; ' touR
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between the Commrssroners and Ambassador Krplagat The Advrsory Oprnron

correctly set out the h rstory of the varrous legal processes rn rtrated by and agatnst

Ambassador Krplagat and the Commrssron and concluded, among other thrngs,

that'

a) Ambassador Krplagat should be allowed to relurn and srt rn hrs office rn

accordance wrth the Hrgh Court decrsron; and

b) Ambassador Krplagat 'should not partrcrpate or rnterfere wrth the
preparatron of the TJRC Report srnce such partrcrpatron may have a
negatrve effect to the acceptance of the Report; but that he should
'be grven an opportunrty to revrew the Report wrthrn a short trme and

to scflpt an addendum to the Report wherern he may agree or grve hrs

drssentrng oprnion'

The Advrsory Oprnron also made reference to the 'sectanan support' whrch

Ambassador Krplagat had mobrlrsed to push for hrs return The Offrce of the
Ombudsman noted t hat such su pport'ultrmately undermrnes Krplagat's authorrty'
and noted that attemp(s by Ambassador Krplagat or other Commrssroners to
seek such sectanan support'wrll only seekto erode the rntegnty of the Report' A

fr-rll copy of the Advrsory Oprnron rs attached to thrs Report '

Followrng up on the agreement between Ambassador Krplagat and the other

Commrssroners facrlrtated by the Mrnrster of Justrce, the Commrssloners drafted

an Arde Memorre that set out (he hrstory of the events su rrou nd rng Ambassador

Krplagat's conflrcts of rnteres( and the many drfferent altempts to address those

conflicts 6 The Arde Memorre proposed a set of modalrtres that would govern hrs

partrcrpatron rn the work of the Commrssron duflng the remarnder of rts lrfe. The

proposed modalrtres were drafted based upon the meetrngs facrlrtated by the

Mrnrster of J ustrce, the Advrsory Oprnron rssued by the Offrce of the Om budsman,

and consultatrons wrth experts rn the area of conflrcts of rnterest The resultrng
modalrtres were four

a) Ambassador Krplagat wrll revrew drafts of the Report rn the same manner
and at the same trme as other Commrssroners

b) Ambassador Krplagat wrll not be allowed to revrew those sectrons of the

Report that concern areas rn whrch he has a conflrct of rnterest, rncludrng

those parts of the Report con(ernrng massacres, polrtrcal assassrnatrons, and

7 See Appendrr B lor lheAdyrsory Oprnron

8 See Appendr g tor lheArde Memorre
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land Ambassador Krplagat wrll be grven the same rghts and opportunrtres
as any other adversely mentroned person Thus rf the Report rncludes an

adverse findrng concernrng Ambassador Krplagat, he wrll be grven the same

opportunrty as other adversely mentroned rndrvrduals to respond to that
findrng and to have hrs response taken tnto account tn the final draftrng of
that findrng

c) Srnce Ambassador Krplagat has refused to honor a summons to testrfy
before the Commrssron, the Commrssron reserves the rrghl to pursue legal

enforcement of rts summons as provrded for u nder Sectron 7(6) of the Act

d) Ambassador Krplagat must agree to comply wrth the decrsron-makrng
processes of the Commrssron set forth tn the Act and as establrshed by
resolutrons of the Commrssron

75 Ambassador Krplagat was grven a copy of thrs Arde Memorre rn early Apnl 2012
and requested to erther agree to rts contents or submrt a counter-proposal to
the other Commrssroners rn wfltrng He never responded to the contents of
the Arde Memorre, and as such, the other Commrsstoners and the Commtsslon
staff operated pursuant to the four modalrtres set forth rn that document ln a

Commtssron meeting rn March 2013, almost a year after the Arde Memotre was
grven to hrm, Ambassador Krplagat clarmed that he drd not understand that
there was any agreement between hrmself and the olher Commtsstoners as set
forth rn the Arde Memorre, and that he wanted access and the abrtrty to comment
on drafts of the three chapters rn whrch he has a conflrct of rnterest The other
Commrssroners refused to renegotrate the agreement at thrs late date As such,
the Commrssron can categorlcally state that the frnal drafts of the chapters of the
Report dealrng wtth land, polrtrcal assassrnatrons, and massacres were drafted
wrthout any rnput or rnfluence by Krplagat As a Commrssroner, Ambassador
Krplagat was allowed to read these three chapters after they were frnalrzed so
that he could decrde whether or not to wflte a response or drsssnIrpg 6p11119n

to the Report settrng out any drfferences he may have wrth the content of those
three chapters

lmpact of controversy

76 The controversy about Krplagat's surtabrlrty as a Charrperson of the Commrssron
and the legal su rts tha t ens ued adversely affected the operatrons of the Comm rssron

throughout rts lrfe The controversy drverted and drstracted the attentron and
energy of the Commrsston from executrng tts core mandate Hts rntttal refusal to
step asrde led to the resrgnatron of Kaa n Betty Mu ru ngt as the Vrce-Chatrperson and
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later as a Commrssroner Thrs was a great loss to the Commrssron, as Murungr has

extensrve expeflence rn transrtronalrustrce, hu man rrghts law, gender and hrstorrcal

rnJUstrces rn Kenya As Vrce-Charrperson she provtded crucral leadershtp to the

Commrssron as rt grappled wrth the controversres surroundrng the Charrperson

Unfortunately, and contrary to the express provrsrons of the TJR Act, Murungr was

never replaced

Most rmportantly, the Charrperson's refusal to step asrde led to the loss of
rmportant s(akeholders to the work of the Commrssron Socral medta outlets

were awash wlth calls for the d rsbandrng of the Com mrssron Donor organrsatrons

equally refused to fund rhe Commrssron, and those that had rnrtrally commrtted

to fund the Commrssron wrthdrew therr offers The general publrc, C50s, FBOs,

CBOs, the medra and other relevant stakeholders adopted a polrcy of'non-
cooperat ron'wrth the Commrssron Someoftheseorganrsatronstookrobuststeps
to paralyse the work of the Commrssron They called on funders not to support

the Commlssron 5ome, marnly under the banner of Kenya Transtttonal Justtce

Network and Kenyans Agarnst lmpunrty. planned to engage the Commrssron'rn

as many legal battles as possrble'and'decrmate or exhaust' lts capacrtres to move

on wrth rts actrvrtres

The Commrssron does not questron the good farth of many CSOS lvhrch acted

agarnst rt, perhaps premrsed on the rdea of seektng a credrble truth-seekrng,

lustrce and reconcrlratron process The Commrssion, however, notes that therr

strategy Lnadvertently 6tted well rnto the wrshes of actors, both polrtrcal and

otherwrse, who saw the Commrssron and tts work as a threat to the sIotuJ guo and

thetr vested tnterests. By drsengagrng from the commrssron and takrng steps to

paralyse rts work, these CSOs conscrously or unconscrously advanced the rnterests

of non-reformrsts

Many vtcttms, therr famrlres, and wrtnesses srmrlarly refused to partr(tpate tn

the actrvrtres of the Commrssron or to be assocrated wtth rt tn any way When

the Commrssron set out to execute rts mandate, rt was met wrth hostrltty and

confrontatton ln Janua ry 20I0, for exam ple, the Com mrsston undertook a n rn tUal

crvrc educatron tour of the Coast Provrnce lt held publrc rnformatron sessrons rn

Vor, Mombasa, Kwale, Malrndr, and Lamu Whrle the publrc sessrons achreved

some level of success, the Commrssron was plagued wlth demonstratlons and

other expressrons ofprotest at the presence of Krplagat At the Mombasa sessron,

dozens of people publrcly protested and walked out of the sessron ln Lamu,

the Commrssroners had to be confrned to therr hotel rooms whrle sympathetrc

representatrves of CSOs engaged wrth local communrty leaders to ensure the
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Commissioners'safety at that session. Following th is experience, the Commission
abandoned similar outreach and civic education visits that had been planned.

80 The stepping aside of the Chairperson in Novem ber 2010 dramatically changed the
situation for the Comm ission. The general publi( and a sign ificant number of CSOs,

FBOs and other stakeholders put an end to their policy of non-cooperation and
rallied behind lhe Commission. Buoyed by this massive support, the Commission
worked with renewed vigour under the leadership of its Acting Chairperson, Tecla

Namachanja Wanjala, to redeem lost time. ln addition to rolling out a renewed

civic education programme all over the country, the Commission launched public
hearings in April 201 l. The reception al these hearings was exceptionally positive,

and when the Commission requested an extension of time to complete its hearings,

the National Assembly unanimously supported the request.

8l Kiplagat's return in January 2012 threatened to erase all the gains that the
Commission had made during his absence. Stakeholders who had re-engaged
with the Commission left in droves. CSOs threatened to hold protests and
demonstrations to bar the Chairperson from attending the Commission's public
hearings that were due to be held in Coast Province. ln Nairobi, survivors and
families of the Wagalla Massacre held public demonstrations in front of the
Commission s ofllces protesting the return of Kiplagat. Donors who had expressed
a willingness to support the process now withdrew their commitments of support.
It was, for all intents and purposes, a return to square one.

Other conflicts of interest

82. Conflict of interest issues were not just confined to Ambassador Kiplagat
alone. There were also allegations that Commissioner Maior General (Retired)

Ahmed Farah had been involved in the security operation that became the
Wagalla Massacre. These allegations, just like those raised against Kiplagat, were
supported by similar credible but not conclusive evidence (in this case a sworn
affidavit). The Commission immediately instituted procedures to keep away any
information or discussions related to the Wagalla Massacre from Commissioner
Farah in accordance with the Commission's code of cond uct. Com missioner Farah

agreed to these procedures and willingly complied.

83 The Commission also immediately undertook invertigations into these allegations
and established that:

a) the Navy, of which General Farah was a part, was not in fact involved in any
way with the Wagalla Massacre, and

,,,,, ' loufl

I41



Il]UH

b) rha( General Farah was rn fact out of the country before, durrng, and after the
Wagalla Massacre

84 Nevertheless, the Commrssron decrded to hold a publrc hearrng concernrng the
allegatrons agarnst Commlssroner Farah because of the rmportance of engagrng

rn a publrc and transparent process addressrng such allegalrons grven therr

potentral to affect the credrbrlrty, rntegflty, and legrtrmacy of the Commrssron

85 At the publrc hearrng, the rndrvrdual who had alleged that Commrssroner Farah

was rnvolved rn the Wagalla Massacre publrcly repudrated hrs earlrer statement

and swore, under oath, that he had no knowledge lrn krng Commrssroner Farah to

the Wagalla Massacre '

Financial and Resource Challenges

86 The second great challenge that the Commrssron faced from rnceptron was the

lack of suffrcrent funds and resources to effrcrently and effectrvely conduct rts

operatrons Although Partres to KNDR encouraged'strong frnancral support to
the Commrssron;ru the Commlssron operated on a paltry budget throughout rts

lrfe The frnancral srtuatron was so drre that at trmes rt had to seek loans from

Commrssroners " The prelrmrnary cost of fulfrllrng the Commrssron's mandate

effectrvely and effrcrently was estrmated to be approxrmately Ksh 2 2 brllron for

the two-year operatonal perrod. Thrs amount rs comparable, when adlusted

for rnflalon, to the amount expended on rhe Peruvran Truth and Reconolratron

Commrssron and srgnrfrcantly less rhan that spent on the South Afrrcan Truth and

Reconcriratron Commrssron

The first fiscal year (2009-2010)

87 Durrng the Commrssron's 6rst fiscal year, rts frnances were ent,rely controlled

and admrnrstered by the Mrnrstry of Justrce Thrs srtuatron obtarned because

of government regulatrons that prohrbrted the Commr5sron from controllrng rts
finances untrl the Secretary to the Commrssron, who vvas also the accountrng

authoflty and chref executrve, had been hrred However, even when the Secretary

was hrred rn February 2010, the Commrssron was nol allowed to take control of

I TJRC/llansard/Publc llearingiNarrob/
10 TJRC Agreemenl
11 lrofltcally as noled bc,ore those same Commrssroncts who so generously.eached rnto ther own pockcts to ensure

thc Commissrcn could conlrnle wrth rls work wera later falsely acc!sed rn Ihe medla ol slealrng such money lrom lhe
Commrssron
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rts finances untrl the start of the next fiscal year, more than 6ve months later rn
July 2010 The Commrssron lacked financral rndependence durrng thrs penod and

experrenced the followrng challenges as a result

a) rt had to seek the express approval of the Mrnrstry for any expendrture, a

process whrch delayed actrvrtres,

b) rndrvrdual Commrssroners had to rely on therr personal resources when the

Commrssron's requests were delayed or denred,

c) rt had no authonty to approve or drsapprove any expendrtures made on rhe

Commrssron's behalf by the Minrstry;

d) rt had no knowledge of many expendrtures made by the Mrnrstry on rts

behalf. and

e) desprte numerous requests, the Commrssron was never grven a complete
account of the money spent on rts behalf by the Mrnrstry dunng that 6rst
yea r

The Com mrssron's lack of control over rts 6nances duflng the first yea r of operatrons
was not made publrc untrl Apnl 20l0,ust after the Commrssron announced rt

would be petrtronrng the Chref Justrce to establrsh a tnbunal wrth respect to the
rssues rarsed by Krplagat Around that same trme the then Mrnrster of Justrce, the
Honorable l\,lutula Krlonzo, rndrcated rn a number of publlc statements that the
Commrssron may have engaged rn rnappropnate and perhaps even rllegal financral

actvrtres As a result of these allegatrons, the Parlramentary Publtc Accounts
Commrttee and the Parlramentary Commrttee on the Adm tn tstratron of Justtce and

Legal Affarrs undertook an rnvesttgatton of the matter lnresponse,theCommtssron
submrtted detarled 6nanoal documents to the respecttve Commrttees and noted
that because rt had no control over tts own finances any questtons concerntng the
f nances of the Commrssron (rncludtng questrons the Commtsston ttself had ratsed

concernrng some of the documents tt had provrded) should be drrected to the
Mrnrstry of lustrce

For the 2009-201 0 6scal year, the Commrsston submttted to the Treasu ry a budqet of
KshI2bnbutwasonlyallocatedKshlg0mrllton,orrustunderl60/0of rts proposed

budget As wrth most such allocatrons, the Ksh 190 mrllron was transferred to the
Commtsston's account wrth the Mrnrstry of lusttce tn three quarterly rnstalments,
each of whrch was rnsufficent to servtce the Commrssron's growtng portfolro of
debts and pay staff salarres, much less finance mandate-related operatrons As a

consequence, the Commrssron deferred the hrrrng of staff unttl August 2010 and
froze all but the mosl essenttal mandate-related operatrons
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The second fiscal year (2010-201 1 l

90 By the end of October 2010, the Commrssron had no funds at all to sustarn rts

operatrons and had to seek monthly advances amountrng to Ksh 44 2 mrllron from the
Treasury for the months of November and December to pay staff salarres and contrnue

statement takrng. Srmrlarly, rn order to run rts operatrons, the Commrssron sought and

recerved an advance of Ksh 80 mrlhon from the Mrnrstry of Justtce, These advances

kept the Commrssron gorng but they were temporary solutrons to a chronrc 6nancral

problem They were uncertarn and dd hoc and so the Commrssron could not plan rts

actrvrtres properly resultrng rn, among other thrngs, rnadequate crvrc educatron and

preparatron for the Commrssron's statement takrng and publrc hearrngs

9l ln December 2010 the Commrssron submrtted a request to the Treasury for

supplementary fundrng Wrthout the supplementary fundrng the Commrssron

was una ble to launch rts publrc heanngs rn February 201 1 as was rnrtrally planned

The Commrssron recerved Ksh 460 mrllron rn Aprrl 201 1 rn response to rts request

The Commrssron was thus able to la u nch and conducl heaflngs at the begrnnrng

of Aprrl 2011 rn North Eastern, Upper Eastern and Mt Elgon

92 ln the frscal year 2010-2011, the Commrssron was eventually allocated a total
of Ksh 650 mrllron agarnst a proposed budget of Ksh I 2 brllron The rnadequate

fundrng rn the frrst frscal year, and the late allocatron rn rts second frscal year,

placed great strarns on the Commr5sron's operatrons ln partrculal

The Commrssron was unable to start rts operattons after rhe statutorly strpulated

three month establrshment phase For the 6rst srx months of rts exrstence, wrth

no control over rts lrmrted fundrng, the Commrssron operated wrth nerther a

Secretary nor a functronal Secretarrat The Commrssroners performed most of

the admrnrstratrve and organrsatronal work wrth the assrstance of a I 7 member

support staff deployed to the Commrssron by the Mrnrstry of Justrce

Although the Commrssron finally hrred rts Secretary rn February 2010, rt was

unable to undertake any substantral hrrrng of staff untrl the 2010-201 1 nscal

year The operatronal unlts ofthe Commrssron thus became functronal only rn
September 2010 after drrectors and statf of the vanous unrts were hrred and

rnducted, But these unrts remarned under-funded and under-staffed, a fact
that undermrned therr capacrty to functron effectrvely

The Commrssron drd not have adequate and appropflate offrce space

untrl January 201l, more than srxteen months after rts establrshment The

Comm rssron delayed the h rrrng of needed staff u ntrl towards the end of 201 0

for lack of offrce space As a result some rndrvrduals who had applred for Jobs
wrth the Commrssron took up other lob offers
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The Commrssron had recurrent delays rn payrng brlls and salarres lndeed,

the Commrssroners had to loan the Commrssron money to enable rt to
commence the statement takrng process

The Commrssron had to cut short rts provrncral outreach and famrlrarrsatron

meetlngs after conductrng such meetrngs rn only two provrnces

The Commrssron was unable to conduct rntenstve trarnrng sessrons for Statement
Takers, especrally rn relatron to trauma management and rdentrhcatron. Many

StatementTakers were sublect to trauma but the Commrssron could only organrse

two debnefing sessrons for them These were durrng the revrew meetrngs and

at fhe end of the ofhcral statement takrng penod The statement takrng process

rdentrfed many vtctrms and wttnesses who needed counselrng but gtven the

Commtssron's lrmrted financral and other resources, lrmrted counselrng servrces

were provrded

Ihe Commrssron's launch of publrc hearrngs was delayed, frrst for one
year, then for an addrtronal two months Accordrng to the work plan, the
Commrssron had rntended to hold hearrngs begrnnrng rn A prrl 2Ol O but thrs
was revrsed when rt became clear that the Commrssron would be unable to
hrre staff untrl after July 2010, and that no money would be avarlable other
than for mrnrmal operatronal actrvrttes u ntrl t hat ttme. The revrsed Work Plan

set a hearrng perrod of 7 months from February 201 1 to August 201 1 Due
to lack of funds, the launch of the heanngs was delayed agarn untrl Apnl
20'l 1 when the Commrssron recerved an advance of Ksh 80 mrllron from the
Mrnrstry of Justrce Thts delay rn commencrng publrc hearrngs adversely
affected the Commrssron's schedule whrch had to be compressed.

The delay rn commenong hearrngs rn turn had an adverse'rrpple effect'on
the general Work Plan of the Commrssron The most far-reachrng rmpact
was that the Commrssron was unable to hold publrc hearrngs rn some parts
of the country and on the enttre breadth of rssues wtthtn tts mandate These
delays contrrbuted srgnrfrcantly to the Commrsston's requests for extenston
of its lrfetrme drscussed earlrer rn Cha pter One of th rs Volume of the Report.

The Commrssron's paltry budget was. towards the end of rts term, supplemented by
external donors, most ofwhom provrded ard rn the form of technrcal support. lnrtrally,
however, donors had generally refused to fund the Commrssron rn any way At the
begrnnrng of the Commrssron's ltfe potentral donors condrttoned thetr support on the
establrshment of a SpecralTnbunal for Kenya as recommended by the Comm tssron of
lnqurry rnto the Post-Electron Vrolence (CIPEV), a matter over whrch the Commrssron
had no control L4ost rmportantly, the overwhelmtng number of donors declined to
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support the Commrssron ,n vrew of the controversy that surrounded the rurtabrlrty

of the Charrperson ln addrtron, donors expressed mrsgrvrngs at provrdrng fundrng

to a process that was meant to be natronal but whrch was so underfunded by the

Government, As one donor expressed to the Commrssron, rt would have been

rnappropnate for the process to be a donor-dnven project

Legal Challenges

The Commrssron was a corporate body wrth perpetual successron and a common

seal and was capable of surng and being sued rn rts own name'r Soon after rts

establishment, two legal actrons were lodged rn the Hrgh Court, both of whrch

sought the drssolutron ofthe Commrssron The substance, outcomes and rmpact of

the two cases are drscussed rn thrs sub-sectron

. Augustine Njeru Kothongu & 9 Others v TJRC ond Bethuel Kiplogot
fHigh Court Misc App No. 470 of 20091

95 The Applrcants rn thrs case were members of a lobby group, Kenyans Agansl lmpuntty,

whrch was formed rn the aftermath of the 2007/08 PEV They were also vrctrms of

vrolatrons that fell under the Com mrssron's scope of rnqurry They rarsed a constrtutronal

challenge on the composrtron and statutory mandate of the commrssron.

96 They challenged the process of nomrnatrng the Commrssroners argurng that,

contrary to the provrsrons of the TJR Act, the Selectron Panel that was responsrble

for therr nomrnatron was nol properly constrtuted ln partrcular, they argued that

representatrves of the Eprscopal Conference of Kenya, the Natronal Councrl of
Chrrstran Churches of Kenya and the Federatron of Kenya Women Lawyers had not

partrcrpated rn the selectron process The Court found thls contentron lacked ment

tn part because some of these organrsatrons were rn fact represented rn the selectron

process and the absence of specrfic relrgrous organrsatrons drd not rnvalrdate the
process Those organrsatrons partrcrpated rn a process by whrch the two relrgrous

orqanrsattons among them were represented on rhe panel

97 They also challenged Ambassador Krplagat's surtabrlrty to serve as the Commrssron's

Charrperson for reasons already drscussed earlrer They asked the Court to quash

hrs oath of offce and prohrbrt hrm from runnrng the affarrs of the Commtsston

They argued that the Charrperson's oath of offrce (and by extensron of all the other

Commrssroners) was null and vord because rt was admrnrstered on 3 August 2009 yet

rhe Gozette Notrce apporntrng them was publrshed much later on l4 August 2009.

l.llt
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ln essence they argued that the Presrdent had put the cart before the horse The

Court found thrs contentron to be wrthout meflt lt ruled that what was relevant was

not the date on whrch the Gazetle Notrce was publrshed but the date on whrch the
Presrdent srgned rt, and that was 22 July 2009 As such, the Court concluded that'the
rssue of puttrng the cart before the horse as contended by the ex parle a pplrca nts has

absolutely no basrsi

98 On the Applrcants'prayer to prohrbrt Ambassador Krplagat from runnrng the affarrs

of the Commrssron, the Court based rts rulrng on a technrcaltty, argurng that the
Appltcant's request for an order of ptohtbttnn was rnappropnate grven that they
were not challengrng the manner rn whrch Ambassador Krplagat was runntng the
Commrssron but the authonty to appornt hrm as Charrman of the Commtsston The

Court also noted that such an order of prohrbrtron would only address clarms rarsed

about the process of Am bassador's Krplagat's apporntment and not the me ts of hrs

apporntment, whrch consequently were not addressed by lhe Court As such, the
Court concluded that

the ex pofte applcants are not challengrng the decrsron makrng process rn the
apporntment of 2^' respondent [Krplagat] They are challengrng the ment of the 2^"

respondent's sele<tron and nomrnatron, berng of the vtew that the 2^d respondent was not
a surtable person for nomrnatron As we have potnted out the remedy of prohrbrtron does
not deal wrth the ment of the decrston but wtth the process For thls and other reasons

already stated the remedy of prohrbrtron as sought by the er porte applrcants rs therefore
not avarlable to them

99 ln relatron to the statutory mandale of the Commrsston, the Applrcanrs averred that
the TJR Act was u nconstrtuttona I to the extent that it excluded the perrods before
12 December 1963 and after 28 February 2OO8 from rts temporal mandate The

Court drd not delve rnto the melts of thrs contentron lnstead, rt ruled that whtle the
Applcants rarsed rmportant rssues, they could not challenge the legalrty of the TJR

Act rn the manner rn whrch they dtd, that rs, through a )udtctal revrew process rather
than through a constrtutronal reference

100 Ambassador Krplagat and the Commrssron argued before the Court that the only
proper procedure lor the removal of a Commrssroner, whrch was tn part what
the Applrcant's were seekrng, was rhrough the creatron of a Trrbunal pursuant to
Sectron 17 of (he Act The Cou rt drd not comment on thrs a rqument, other than to
note that rt had been made

The rulrng of the Court rn thts case was partrcularly rmporta nt in vrew of the d rfferent
rnterpretatrons accorded rt by rnterested parttes As noted above, Ambassador
Krplagat returned to the Commrssron's offices rn.lanuary 20l2 rn part argutng
that the drsmrssal of thrs case meant that he had been 'cleared'of all allegatrons

l0l
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rarsed agarnst hrm. lt rs also possrble, as no(ed above, that the rulrng of the Hrgh

Court n DRC v Eethuel Krylogot & Chef./uJt/(e denyrng the Com mrssron the rrght to
bar Krplagat from rts offices may also have depended upon thrs rulrng. The medra

accepted thrs rnterpretatron, and wrth few exceptlons, reported that Krplagat had

been 'cleared' by the courts

102 On the contrary, the Commrssron held the consrdered vrew that the case had nerther

cleared the Charrperson of allegatrons levelled agarnsr hrm nor drd rt pronounce on

the substance of those allegatrons ln other words, the Hrgh Court never dealt wrth

the questron of whether the allegatrons levelled agarnst Ambassador Krplagat were

true or false, lnstead, rt ruled that rt (the Court)was not the proper forum to address

those rssues and that they had not been properly presented by the Applrcants rn

that case, The Court also noted that the Commrsslon and Ambassador Krplagat had

argued that the only proper forum for addressrng such rssues was a Trrbunal set up

under sectron I7 of the Act, As noted above, notwrthstandrng thrs earlrer argument

supported by Krplagat, when such a trrbunal was later establrshed rt was challenged

by Krplagat

. Motoo Gesicho v Attorney Generul ond TJRC [High Court (Kisii) Petition
No. 1 of 20101

I03 The pe troner rn thrs case descrrbed herself as a vrctrm of the 2007/08 PEV She

sought a declaratron from the Hrgh Court that the Commrssron had no basrs

upon whrch ro pursue lustrce for vrctrms of the PEV 5he therefore prayed for the

drssolutron of the Commrssron Her argument was based on a percerved fatlure

by the Commrssron of lnqurry rnto the Post-Electron Vrolence (CIPEV) to make

specrfrc recommendatrons to the Truth Justrce and Reconcrlratron Commrssron

as expressly requrred by rts terms of reference The legal rnstrument that created

CIPEV (Gozerre Notrce No.4473) mandated rt to'make such recommendatrons to
theTruth,.Justrce and Reconcrlratron Commrssron as the Commrssron [CIPEV] may

deem approprrate'

I04 The Commrssron opposed her petrtron on srmple reasonrng The purported farlure

of CIPEV to make any specrfic recommendatron to the Commrssron drd not bar the

latter from pursurng.JUstrce for vrctrms of PEV The 2007/08 PEV squarely fell both
wrthrn the temporal and matenal mandate of the Commrssron lndeed, hundreds of
vrctrms of PEV partrcrpated rn the Commrssron's processesj they recorded statements

and test!fied before the Commrssron. Therr stalements, testrmonres and vrews were

taken rnto account rn drawrng up the findrngs and recommendalons and comprlrng

of thrs Report.
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Lack of PoliticalWill

106 The two maJor challenges drscussed above - the response to the controversy
around the Charrperson and the financral and resource constrarnts that the
Commtssron faced - were products of and symptomatrc of a brgger challenge'
the lack of sufficrent polrtrcal wrll on the part of the state to grve the Commrssron

the support rt needed and to commrt to pursue the obJectrves for whrch the
Commrssron was establrshed

107 The state's lac k of polrtrcalwillto support the work of the Commrssron was manrfested

rn many drverse ways Frrstly, rn sprteoftheexpressand mandatoryprovrsronsofthe
TJR Act, the Presrdenl farled to fill the posrtton of Commrssroner Kaafl Betty Murungr
when rt fell vacant rn Apfll 2010 Thrs forced the Commrssron (o operate wrth erght

Commrssroners, and later when Ambassador Krplagat stepped asrde, wrth only seven

commrssroners Secondly, desprte multrple requests, the state refused to hand over
to the Commrssron relevant documents pertarnrng to tts mandate, rncludrng the
reports of prevrous commrsstons of rnqurry that the Commrssron was oblrgated to
revtewandevaluate'rBecauseofthrsconststentlackofcooperatton,theCommtsston
was forced to acqurre many relevant documents, tncludtng the reports of prevrous

commrssrons of rnqurry, throuqh unofficral and rnformal means

108 Thrrdly, the state's farled to support adequately the Commrssron's reconcrltatton
work, The Commrssron'mandate of promottng nattonal untty and reconcrlratron

demanded strong polrtrcal support By therr stature and posrtron rn soctety,
polrtrcal leaders, especrally the Prestdent and the Prrme Mrnrster, had key roles to
play rn steeflng the natron towards natronal unrty and reconctltatton. However,
therr support for thrs partrcular work was od hoc and rnconststent Only a few
polrtrcal leaders publrcly spoke of natronal unrty and reconcrlratron wrthrn the
framework of the TJR Act Polrtrcal leaders, more often than not, took steps that
undermrned natronal unlty and reconctltatron Many other polttrcal leaders
through therr rnactron and lack of support contrrbuted to thrs atmosphere and
thus lessened the abrlrty of the Commrssron to perform tts functtons Some made
rnflammatory statements that spurred ethntc tenston

I09 Not surpflsrngly rn January 20'12, rhe KNDR Monrtonng Prolect warned that

The Trurh, lustrce and Reconcrlatron Commrsston (TIRC) and the Natronal Cohesron
and lntegratron Commtssron (NCIC) have contrnued therr efforts to rnqurre rnto human
flghts vrolatrons and prevent [uture vtolence, respectrvely Howevel w hout poltttcol
support fot the work of these comntssrons, thei tmpd(t on ethntc rclotrcns ond detefience
copocrly lor fulure dtssononce rcmotns uncertotn

1l TJR Acl sec 6tm)
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I I0 lt rs srgnrfrcant that untrl the handrng over of thrs Report, the Commrssron was

unabletosecureanapporntmenttomeetwrththePresrdent From the earlrest days

of the establrshment of the Commrssron rn August 2009 the Commrssron sought

an audrence wrth the Presrdent but the efforts were rn varn The Commrssron also

had drffrculty meetrng the Pnme Mrnrs(er lt pursued an apporntment wrth the

Pflme Mrnrster both wrth or wrthout the Presrdent but rt was vrrtually more than

half way through its work when the Commlssron was able to pay a courtesy call

on the Pnme Mrnrster Thrs lack of access to the two Prrncrpals was one of the
many rndrcators of the lack of rnterest or rndrfference to the Commrssron from

the polrtrcal elrte.

111 Thrslackof polrtrcal wrllonthepartof thepolrtrcal elrte may partly have stem med

from the absence of a clean break wrth the past lt could also be attnbuted to the

fact rhat ma ny state and pu blrc offrcrals who served u nder prevrous repressrve and

corrupt regrmes were also servrng rn the Coalrtron Government, They had erther
partrcrpated rn or oversaw acts of repressron and corruptron durtng perrods that
were squarely wrthrn the mandate of the Commrssron Many of these rndrvrduals

had an rnterest rn marntalnrng the Jtdtu, quo and a complete break wrth the past

could potentrally or actually rnlure therr vested rnterests

112 ln August 2009, Professor Yash Pal Ghar, a leadrng constrtutronal law scholar,

had already foreseen that antr-reformrsts would sabotage the country's reform

and lransrtronal Justrce agenda Wntrng on the challenges of establrshrng a

constrtutronal order rn Kenya, he observed that he had already

sard enough to ndrcate how vested rnterests, among polrtrcrans, busrnesspeople,

and the bureaucracy wrll sabotage reforms (as they have done ever srnce Kenya's

rndependen(e) Desprte the ravages wreaked upon the state, rt strll remarns the
p mary mean5 to accumulate wealth and power-and those who are rn control of
rt wrll frght to marntarn therr control, regardless of the rules of the constrtutron lr
6 hord rc p(owde the onswet to tht5 dtlemmo, thot the vety sponsors ol relorm ore tts

pnnctpal soboteurs What we know rs that consttutronalrsm cannot be wrlled, rI must

be establrshed by deep commrtment and 5ustarned aclrvrty ''

113 Not surprrsrngly, desprte the numerous rnstrtutronal and legrslatrve reforms
(rncludrng the enactment of a new constrtutron and the reform of the Judrcrary)
whrch followed the srgnrng of (he Natronal Accord, the government contrnued to

exhrbrt and resort to past practrces and tendencres ln a sense, syglematrc vrolatrons

of h uman rrghts and drsregard for the ru le of law conttntred way rnto an era whrch

was supposed to be marked by a clean break wrth the past, lt mattered l,ttle that

by srgnrng the Natronal Accord and engagrng rn the KNDR process, the country's

14 Y Ghar Decreerng and estabhsh ng a conslrlulDnalorder Challenges tacrng Kenya Oxlord TransrlDnal Justrce Research
!1/orkrng Paper Senes 10 Augusl2009
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polrtrcal leadershrp had formally commrtted rtself to recreatrng the Kenyan State

through a more transparent and accountable form of governance The renewed

optmrsm after the srgn rng of the Natronal Accord was even shorter-ltved than that
whtch accompanred the entry of the NARC Aovernment rn 2002

ll4 Examples abound of how, soon after srgnrng of the Nattonal Accord, state

agencres once agarn started slrdrng back to past practrces ln 2008, for rnstance,

rn a secunty operatron dubbed Operotton Okoo Motsho, the army tortured and

marmed suspected members of the Sabaot Land Defence Force (SLDF) rn the
Mount Elgon regron Reportsof economrc crmesand grand corruptron rnvolvrng
top government offrcrals contrnued to htt the headlrnes. Between July 2008 and

January 2009, KNDR Monrtoflng ProJect lrsted at least stx cases of corruptron rn

whrch government offrcrals were allegedly or reportedly rnvolved'5

ln July 2008, the Mrnrster for lmmrgratron was accused of grvrng work permrts

to foretgners agarnst advrce from senror Mrnrstry of6oals The Kenya Antr-

Corruptron Commrssron detectrves revealed an eiaborate cartel of brokers
who were makrng brllrons of Kenya shrllrngs at the Mrnrstry,

ln July 2008, the Mrnrster for Frnance was accused of floutrng publrc procurement
rules and rrregularly sellrng the Grand Regency Hotel,

ln October 2008, a saga surroundrng the destrnatton of a Ukrarnran vessel

that was hUacked by Somalr prrates off the Kenyan coast wrth 33 T-72 Russran

made tanks,23 arrcraft guns and ammunrtron was reported Whrle the Kenya

Government rnsrsted that the weapons were for rts mtlttary, there were
allegatrons that the arms were rmported on behalf of lhe Government of
5outhern 5udan,

ln September 2008, Frnance Minrster Amos Krmunya denred allegatrons that a

CUrrency-pnnUng contract was rrregularly awarded to De la Rue The government
was sard to have lost brllrons of shrllrngs rn the deal,

ln October 2008, the Natronal Socral Securrty Fund was sard to have lost Ksh3

brllton rn pensroners'funds through dubrous lnvestments, rncludrng the
srnkrng ofabout Kshl 5 brllron rn the stock brokerage firm, Drscount Secu tres

Lrmrted, whrch has srnce been placed under statutory management,

ln lanuary 2009, the Kenya Prpelrne Company and T ton Petroleum Company
Lrmrted were at the centre of a scandal rn whrch financrers nsked lostng up to
KshT 6 brllron,

ONI

15 KN0R Mon toanq Prolect Revleq Repad Agehd. jten tV lorg Slardrrg /ssues ard Sotrrions (2009) See atso Land of
scandals Darly Nalon 15 Jan 2009
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ln January 2009, there were allegatrons that the Kenya Touflsm Board Managrng

Drrector rrregularly allocated Ksh 43 mrllron to two prrvate companres,

ln.January 2009, rt was reported that marze meant to cush ron Kenyans agarnst

rrsrng food prrces and loomrng starvatron had been allocated to brefcase

mrllers and companres that were colludrng wlth senror government officrals

Thrs marze was allegedly sold lo Southern Sudan at a hrgher prrce Thus over

Ksh 800 mrllron was reported to have been lost rn the fraud

115 The fact that the state contrnued to behave rn much the same way as rt drd rn the
past, coupled wrth the fact that the structures of governance were dominated

by holdovers from the prevrous regrmes, had a negatrve rmpact both on the

operatrons of the Commrssron and the publrc perceptron of rts work Many

people were often doubtful whether the recommendatlons of the Commrssron

would be rmplemented They repeatedly expressed therr concern that lrttle had

changed desprte the srgnrng of the Nattonal Accord and the legrslatrve reforms

that followed ln an apt metaphor, a wrtness summarsed the concern thus.

There rs a parable whrch says that a goat was eaten by a hyena and then the goats

went and sard to other hyenas,'We were eaten by a hyena Can you help us/The
hyena wenr to other hyenas and sard 'lf you ate some goats, why drd you not eat all
of them, so thar we could not hear any com plarn(s?' By thrs I mean that unless there
wrll be another government, but the one I know, the people I hear, are the same
ones who caused us the parn '5

Conclusion

I16 The Commrssron, lrke many that have gone before rt both rn Kenya and abroad,

faced many challenges 50me of these challenges, as descrrbed rn thrs Chapter,

at trmes threatened the very exrstence of the organrzatron and took a physrcal

and emotronal toll on the Commrssroners and the staff of the Commrssron The

Commrssron faced these challenges wrth courage, convrclron, and commrtment

How well rt succeeded rn the end rs not for rt to say. lnstead, the Commrssron

hopes that rts work, as documented rn thrs Report, wrll rn the end contflbute to
(ruth,,ustrce, natronal unrty and reconcrlratron rn Kenya

16 TJRC/HansadrPubl c Hcanng^Ab,rrl18 Apnl20ll/p 66
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Appendix 1A

Personal Profiles of the Commissioners

Ambassador Bethuel A. Kiplagat - Chairperson, Kenya

Amb. Eethuel Kiplagat is a dlplomat with
vast experien(e having served a5 am'
bassador to Fran<e and Latei to lJnited
Kinqdom. He i5 also an experien(ed
peace builder having served as Depuiy
Secretary-General of National Coun<ll of
Churches and se(retary to church and
society committee whi(h dealt with politi-
cal, social and economic isjue5 in(luding
(ommuna(y relations and reconciliation.
Having served a5 Permanent Secretary
Ministry of Foreign Affairs for <l05e to nine
years, Amb. Kiplagat iniliated peace pro-
(esses for Somalia, Kenya, Uganda, Tanza-
nia, Sudan, E!hiopra and the 6reat Lakes,

work which (ulminated to rigning of the
pea(e aqreemenls for Somalia and Kenya.

Amb. Kiplagat has also served as Kenya 5 5pecial Envoy
for Somalia National Reconciliation Conferen(e from
February 2003 until after formation of Somalia Transi
tional Federal Government, Chairman of Eminent Person

Te(la Namachanla is a pea(e builder and
community 5oaial worker experienced
rn conflicl management. lransformation
and peace buildinq across the region.
Commissioner Wanjala j9 one of the three
women re(ognrzed a5 Pillars of Peace for
intervening in (he Kenya5 1991-92 and
1997 ethnic clathes and i5 globally recog-
nized as one of the 1.000 women nomi-
nees for rhe 2005 Nobel Pea(e Prize.

She hat an MA in Conflict Transformatron
Irom Eastern l\,4ennonite Llniversity {EMU)

in Harrisonburg Virginia, USA and is cur-
rently a PhD candidate at Masinde Muliro
Univer5iry ol Science and Technology,
studyinq pea(e and conflict. During her thirteen yeart
peace-birilding (areer she har engaged in conflicl re5olu-

tion proces5es nationally as wellas in Sudan, Rwanda and
Ethiopia and has conducted numerous regional (raining

workshop5. Until joining TJRC, Commissioner Wanjala
headed the Regional Pa(y for Peace in East and Central

of Africa Peer Review Mechanism (APRM)

'a body which evaluates governance
with strong emphasis on demo(rati( val-
ue and human rights where he wa5 lead
panelist for Niger a, Egypt, Mozambique
to mention a few.

On 24th February 2006, he was appoint-
ed a5 Chairman Committee of Eminent
Person5 on Con5titution Review Process,

a commiltee whose recommendalions
were used by the team of experts to
implement the writing of lhe new con-
5titurion.

Amb. Kiplagat rt also the Chancellor
Egerlon Univer5rty, the Chairman o{ the

first Ml(ro Credit Finance Eank in Afflca {K-Rep) focus-
in9 on alleviation of poverty, the Chief Executive Africa
Peace Forum, an Ambassador for peace of the African
Union for (he year of Peace and Security Campaign and
a COMESA Elder.

Afri(a (PEACE I l)Program tha(aimstoen
hance African leadership in confli(t man
agemenl in the Horn ofAfrica-

Commissioner Wanjala al50 helped rhe
Nairobi Pea(e lnitiative train over 500
workert in ba5rc rkill! in confli(t tranSfor-
mation in 1997 and 1999. ln addition to
thi5, rhe also con5ulted on pea(e build-
ing and post-conflicr reconstruction in
Eastern and Southern Afrlca for Japan
lnternational Cooperation Agen(y (llCA)

2005-2008 and coordinated the Pea.e
and Developmenl Nelwork (PEACENET)

efforts in organizing coalition and advo'
ca(y meetings on confli(t and peace.

During the infarnous Kenya ethnic clashes of 1993 to
1995, Commissioner Wanjala journeyed with internally
drsplaced persons for their humanitarian a55i9tan(e and
co-ordinated for relief and rehabilitation for over 40,000
survivors of ethnic clashe5,

Tecla Namachanja Wanjala - Vice Chairperson, Kenya
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Major General (Rtd) Ahmed 5heikh Farah - Commissioner, Kenya
Widely travelled in lhe world and with a

very clear pi(lure of the regional and in-
ternational security environment, Major
General Farah thi5 important perspective
to his role as Commissioner. Throughoul
hrs 5Lrcce5sful military (areer in the Kenya
Armed Forces he has worked diligently,
ri5in9 to the highest rank in the military
command slructure. His academic and
professronal qualrfications span across
international tra nrng attained from Eng-
land. Australia. Amefica and lsrael and
he ha5 served an numeroug positions in
lhe armed forces in his capa(ity a5 (om-
mander. He is well verted in Conflicl prevention, man,
agement and resolutions at the regional level a5 well

as UN peace suppo( operalions in the
int.,rnat onalarena.

At his last appointment at Kenya's Na'
tional Defence College, he was part of the
directorate and responsible for oversee
ing strict adherence to lhe (urriculum by
university lecturers in addition to formu'
lating lecture guideg. l_lis emphasis was

on domestic and foreigh policy studies.
He has a track record as a resourceful, re

liable and capable manager, whether al

.ar. (orporale level rn lhe private sectol or at
ttralegi( and policy level in govelnrrent.

After retiflng from the Department o{ Defence, he went
into busines5 and securily consultancy in Mombasa.

t

Ambassador Berhanu Dinka, Commissioner, Ethiopia
Ambassador Berhanu Dinka is a diplo-
mat with 27 years in the Ethiopian For-
eign Service and an illustrious career an

the United Nation5 and international
pea(e'keepihg, Commirsioner Dinka
conlinues to take on special assign-
ments though now retired. Thu5, he as-
sisted in the Abuja talks on lhe (onilict
rn Darfur wheo requested by the Alrican
llnion, (hairing the Power,Sharing Com-
mission u6til the Darfur Pea(e Agree-
ment (DPA) was concluded in Abuja in
Mar.h 2006.

Earlier he served in Ethropian embassies
in Monrovia, Cairo and Washington, D.C., becoming
an ambasaador in 1975 and heading the Department
of Africa and Middle East Affairs in the Ministry of For-
eign Affai.5. He was the 6rst Ethiopian ambassador to

Commissioner Ge(rude Chawatama rq

a Judqe wilh the High Court of Zambia
with over 19 year' ol professional judi<ial
experience.Trained in Canada as ajudicial
educatoL mediator and trainer of rnedia-
tors, Judge Chawa(ama, holds a Eachelor
of Law degree from the University of Lon-
don. Until her appointment to the Com-
miision and in her capa(ity as a Judqe
of the High Court of Zambia, Judge Cha-
watamas duties included unlimited and
originaljuri5dictron lo hear and determine
any civil and crimlnal proceedrnqs under
any law. supervigion ol any.ivi or criminal

the Republi( of Djibouti (1980-84) and
then Permanent Representative to the
UN in NewYork with concurrent accredi.
tation to Canada. 16 1992 he moved to
the UN and rerved in Cambodia, South
Africa and Somalia. He wa5 the Secre-
tary'General's Special Envoy to Sierra
Leone 1995 1997; Special Represenla-
tive of the Secretary-General (5R5G) for
the Great Lakes Region of Central Afri(a
1997-2002 and SRSG Ior Eurundi 2002'
2004

Having attained the rank of Under Sec'
retary-General in the [JN, Commissioner

Dinka represented the Secretary General in the Arusha
negotiations on Burundi and the Lusaka negotiationt
to resolve the (onflict in DR Congo.

proceedings before any subordrnate cou(
orany cou( marlialand mak ng orders, rs-

suinq su(h writs and giving appropflate
direclion for the purpose of ensuring that
jusli<e i5 duly administered.

she was a Board member of the Com-
monwealth ludi.ial Edu.ation lnrtiiute
based in Canada and a (ouncil member
of the Commonwealth Magistrates and
.Judges Aiso(iation for the East, Central
and Southern African region, Judge Cha-
watama was al50 the Chairperso. of the
Juvenile Justice Forum in Zambia.

Judge Gertrude Chawatama - Commissioner, Zambia
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A (ommrtled and a(complished proles-
gional, Commigsioner Shava was educated
in law and democrdcy,n UK and has over
I7 yenrs e)(perien(e worling in law man-
agement and peacebuilding. An advocate
of the High Cou( of Kenya, she has also
practiced conveyan(ing and commer(ial
law with a leading Nairobi law firm and
ercels in modern corporate and human re-

sources managemenl. wilh her experience
n the economic se(lors a5 well a5 the UN

and narronar & rnternational NGor special-
izing in humdn nghts. governan(e and;n-
!ernational refuqee law, she brinq5 a very

Margaret Shava - Commissioner, Kenya

special 5et of skills to her task as Commissioner

Reqional Senior Programme Ofll(er; 1998 - 2003 she

served with UNHCR in Kenya, the Eastern Horn and Great

Lakes Region;Geneva and 5udan, driving UNHCR'5 core
mandate of Protection, with reqard to asylum seekers

Professor ol Law in Sea(le sin(e 1997 wilh
an honorary professorship at the Univer-
sity o, the Witwa(ersrand, Commisrioner
Slye teaches, writes and con!ult5 on public

international law and rnterna(ional human
right5 law. lnternational criminal law is his

specia area of expertise, in(luding legal
responies to genocide and other mast
arocities e5pecially tribunals and tru(h and
reconciliation commissions.

and refugees kom the E. Horn and Central
Africa. From 2002 5he managed the Refo-
gee Status Determination (RSD) exerci5e
for Eri(ean refuqees in Gedarei Nonh
Eastern Sudan. Working with variou5 hu-
man rights NGOS has honed her skiils -
she has fa(ilitated civi( education work-
shops, developed concepl pape6 and
been an observer in the 1997 Kenya Gen-
eral Election5. The ln5titute for Education
in Democracy, FIDA-Kenya, a women's
NGO with UN observer 5tatui, and the Ed.
ucation Centre [or Women in Demoaracy
are among the NGO5 she has (oosuhed

with. Also, while (hairing Young Career Women (Kenya),

affliated to the lnrernational Federation of Essine5! and
Profe5sional Women, Commisrioner Shava spearheaded
Strategic planning of the organisation's programfi$,
expanding their existing programme of edu(ating girl5
from poor families.

.,

Professor Ronald Slye - Commissionet, USA

(omm ssioner Prol Tom OJre,1da is a pait
Presrdent o{ the Ea5r African Law Socrety.
pa5t Chair of the Law Society of Kenya and
Frnan(ia Se(retary a1d Uce President o/
the Pan.African Lawyer5 Union TPALU). A

Chevening 5(holar, Ojienda obtained l'is
LLB from the Univerrity of Nairobi, an LLM
Degreef'om Krn99 Co,lege. and an tLD De-
gree from the University of South Afri(a. A

seasoned lawyer and land expert, Ojienda
wa5 a consuhant for bolh the Njonjo and
Noungu Land Comri!s,ons. and served as

a member of rhe Legal and Technr(alwo'k.
in9 Group in the National Land Policy formulation process.

Over lhe yea.s, he ha5 been involved in the civil society
and advo(acy networks of Zimoabwe. Rwanda, Eurundi
and Mozarnbique and wa5 part ol a learn ol fr ve ernr-

major tex(book in the US, he previously
served as a legal consultant to (he South
African Truth and Re(on(iliation Commr3-
sion 1996-2000. He is cur.ently writing a

book on that commission and its amnesty
pro(ess.

nent lawyers appointed by (he lnterna-
(ional Bar Associatron on a m s5ion to the
DRC. Commissioner Ojienda chairs the
Land Acquisition Compensatron Tribunal,
sks on the Councilof Legal Education, the
Board ol the Ameri(an Biographical lnsti-
(ute, the lnternational Bar A5so(iation, the
Kenya lndustrial Property lnstitute and
has previously chaired Legal Clinics al rhe
School of Law, Moi University.

V
t

Author ol dozenl o{ artr(les a.rd boot
(hapler5 on international law, human

Having stiJdied and evaluated the re-
tponse to mass atrocities in South Africa
and Cambodia, Commissioner Slye ha3

advised the main repository of documen!5
on the Khmer Rouge era, the Documenta-
tion Center of Cambodia, \,{h ch was in5uu-

right5, environmental and poverty law and co-author of
two book5 on internationrl crinrinal law in(ludi69 the

menlal in creating the current lribunal that i5 prose(uting
former members of that regirne.

Professor Tom Ojienda - Commissioner, Kenya

He has written two books on iand law. one
on the Law of the Sea and another on cor'
ruption. He has also edired two books on

democra(y and constitutionaL change. He ha5 (onsulted
for rhe World 8ank, USAID, ACCOBD aod EAC and contrn-
ues to (onsult in the area of land reform, human rights,
qender and leqai pra(ti(e.

I7
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Appendix 1B

ManagementTeam

Jophet Biegon
One(tot Reseo,ch, AO I 201 t A)gntt

2At3

Patticio Nyoundi
CtA,f.bntoty2Att Adgtn 20t )

Juliono Mutisyo
one<bt a t hdn.e o.d adh)nntouon,

)|ty 2AtA O<tabct2At3

Nancy Konyogo
Orc<tat Spectol 5!ppon S.tuies,

'ep:cmbet 
)uly 20t)

fom Azi. Chovongi
Dne(to' L.qdlAllot\. )tnv )Ata Au9!tl

)A l )iC EO. s$teoibet 20r2 Atryrtt )At )

6eorge Eolozi
Dne. tat F1nan. e ard Adm1n1\tdt to.-

O.tobet 20t) Augun )A1)

Elijoh Letoogule
Dn.ctot C tvtc f d Knt ion ohtl Orteo.h

)dy 20 tO- Augj\t )0t)

Stellomoris Muthoko
Drc(tottcf oh.1 Do.rhe ntoton

)uhe 201| Augun 20t3

Ko?hlee, Opendo
Onectot Cammunronant,
lune )at t .Atgtn l0l)

".4

.fi,=i a
#jr

a

Godfrcy Musilo
Cne.tot Re\eo<h, lllv De..nbet )AlA
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Appendix 2

List of Regular Staff

Abdlr.rhld Abdlnoor

Abduta.iz Atl tarah

Abet War. ochi.ng

Atex Gitonga

A(fred lluth.ma ltutlsya

Amanda ltlajlsu

Amlna Adan l'ohamod

Anthony oti.nde

Anthony Pendo Juma

Arka X€munto Eirundu

B.ttinda Akclto

Serard Xiplangal (oech

Sanjamln lYamatwa

B€rnard Nyandoro

Sernard Wa(hlra Wahair.

frrolina w'mbul

Catharin€ ambhla

Charlea Bebu Xaran

ctetus |.!nialu

Dahi, Abdl Adan

o.vld G ltugo

Davld otubonjo Ambuka

Da[nl! xlwan2a

Dorcar Nleri xa.iuki

Etljah L. L.t ngut€

Emily lvambul Klmanl

Erl( Niplangat Changwony

[sther Nllou

Eunla 0bonyo

Evans G€ten9a

[vans okayo

talth Ngugi Gitobu

f inance/Administration

Civic Eduaation and 0utreach

Finance/Admini5tration

tinan.e/Administration

Investigations

Research

Investigations

Legal

Fioance/Admi n 
jstration

Finanae/Administratjon

Iegat

Research

Finance/Admi nistration

Finance/Administration

LegaL

Re5earch

tinance/Adminirtr.tjon

f inance/Administration

f inance/Administration

f inance/Administration

lnvestigationt

oocumentation and ICT

Finance/Administration

tinance/Administration

!ivic [docation and oukeach

Le9.l

Finance/Administration

Finance/Administration

Finance/Administration

Finance/Adminirtration

Inv€5tigatjons

Finance/Adrnjnirtration

Eodyguard

Civic Iducation and 0utreach offcer

Administlation 0fficer

Security oftjcer

Invettigator

Senior Researcher

lnvestigatot

Legat 0ffcer

Asristant Director, Administration

Administration Assistant

Legat 0ffi(er

Assi5tant, Research

Bodygu.rd

Human Riqhts offi(er

fusistant, Research

Senior Personat Secretary Chair

Regionat Coordinator, Western and Nyan2a

0nvet

Security officer

lnvestigator

ICT expert

Sodyguard

Receptionist

0tector

Lega[ 0ffr(er

Dnvet

Pe6onal 5ecretary, Commi5sioners

Senior Pergonal Secretary Dircctors

Securlty 0f6cer

Invet!igator

A5listant , HR

Dri

NA r.rt
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lur!lt EEM
F.hst.r W.rrimu Mutrtu

Gl.dyr Japtoo sitl.n.r

Gt.dyi W.inmu Mwarlri

Godfr.y l,l u'it.
Godfray Huy.y.

H.nncy Yu,l,f

Immecutatc l,lul.ku

lsi:( owuor 0(hrang

J.cquahna Chcpkoach

Ja !i Nd.r.lya MaEafld.

Jrna W!kcs.

J.phct &lgon

Jcnnlfar Xrnuthr.

John Xrlonzo l,tutu ku

John Xrptoo Norir

Joh n llgu.ta W.lrimu

Jos.ph lkirol llugo

Joyc. au(lmu

Judy xlrubl

Jull.n. N l,iuhsy.

Jutius Chcplwony

Justus Xrsoa

Justus 0ng'ondl

X.thl.an 0pand.

X.nn.dy 0 AgcJi

X.nn.dy 0 0chlang

Xula w.rlo

L.ma(k 0mondl

Luq' Jokl W.lgw.

Lucy W l(.rrnja

[ydr. Mugur. lt{ bana

M.cdon.ld Wand.bw.

l{.rtincllr !aprrm.r.i

M!dlln. Murumbr

M.sh.ck Ambuso

Frnence/Admrnrstratron

Frnancc/Admrnrstratron

Rcsaarch

Rasrarch

F)nanc./Admrnrstretron

0ocumcntatron..d ICT

Frnance/Adrnrnrstrahon

Frnance/Admlnrstratron

Irvcs5g;5s65

trnance/ Admrnrstraoon

trnance/Admrnrstratron

Re!..rch

Documcnt.hon.nd ICT

Frnance/Admrf rrtratron

Frnance/Adrnrnrstratlon

Frnan.e/Admrnrstratlon

Frnancr/Admrnrstrahon

Investrgatrons

hnancr/Admrnrstrahon

Frnanc./Admrnrstratron

hnanca/Admrnrstrahon

trnance/Admrnrstratron

trnanc./Admrnrstrat,on

Frnance/ Admrnrstratton

Frnance/Admrnrrtratlon

Frnancc/Admrnretr.tron

F'nance/Admrnrstr:t1on

Sp.cr:tSupport

F'nance/Admrnrstratloi

5pecr.[5upporl

Documentatron and ICT

trnanca/Admrnrstratron

hnaf ce/Admrnrstra!ron

Irn.nce/Adnrnrstratlon

A5srrtant, Account3

Sanror Rcscarcher

Drrector

Bodyg!.rd

Senror CLrn.al 0lhcer ltr
ProcLrre.nent 0ffi.er

Bodyguard

Invashqator

As!rstant Proc!rcmcnt

Senror P.rsonal S.cr.tary,CE0

0rractor

Re(ords l4anaqrmant Assrstant

Senror 0crcal 0fhcer Pro.ureorent

Bodyguard

ACmrnrstr.tron Ass)stJnt

Dnv.r

Investrg.tor

Securlty 0fficer

Drrector

Sccunty offcer

0nvar

Dnvar

0rector

Eodyguard

Dnver

Atsr5tant Reqron.I Coord)nator, North .nd
lJppcr [astcrn

Dnver

Specral Support 0lfi.cL Vrct)ms.nd

Personal Sacretary, Commrssronars

Specral Support ofic.r, 6.nd.r.nd
14rnon$es

Sccunty 0f{r.€r

Asestant Reglonal CoordrnatoL Nalrobr,
CentraL and Lower Eastern

Admrn)stratron Assrstrnt

IPPtl{0t(t5

millirlllllE
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Ml(h.c( J onjlri

Mohamrd Farah

Moh.mm.d Abdrnoor

iloh.mmad !:b.a

I'lohammad Husiain H$san

!luthoni Atl(. Klng'ang'r

Nrnq J Kom.n

Nrncy X.nyago

Natly Gacharl ximund.

Nl(hohs Saris.r

t{kutr L.lbut.

P.trl.l. y.undi

l.trick Niuc Muntthl

?.l,l ily.s Toblko

i.ul Rotlch

Pautr nc W.nJlru Nyingl

PGtlr Kifian1 Xrr.nja

Phyhs tlyabok.

Rah.b Robi Ch.(h.

R.phi.t At.ngo tlyln.

Rabacaa Mut.nd. Mutuku

Rauban xyalo

iichrrd (hcps.rgon

iob.rt Gnnitaad

Robart w.tul. !uk.

Rosahnd Klmani

R05!mary N(hrny.i
P.n ng\ ro

S.muat Mulumbr

S.mu.t owour 0gola

Sh.dho Librn

Simon Nj.nga

Sotomon l.lbuthra

Sophra Mogira

Sl.lli Muthoka

hnanc./Admrnrstraoon

Frnance/Admrnrstratron

F)nance/Admlnlstratron

Frfl anc!/Admrorstratron

trnance/AdmrnrrLratron

oocum.ntrtron ind ICT

f rnrrlce/Admrn15!ranon

Specra( Support

Resaarch

Fr .ncr/Admrnrstra!ron

Frnance/Admrnrrtr.tron

0nver

Bodygu.rd

RegrondL (oordlnator, l{orth and lJpp.r
Eastern

Assrst:nt Rcaron.l Coordrnator. Co.st

Dnv.r

Hansard & Reports

0rractor

Senror Rasearchar

Assrst.nt Rcgronal Cooidrnetor, Rrft V.tl.y

Ragronat [oordr ator, Nrlrobr, CantraIand
Uppu East.rn

tt0
Leget 0fhcer

Senror Rrsearchar

5.cur ty 0fl'cer

Int.rn.l Audrtor

0nvcr

Assrstant, HR

Assrstant RegronaI CoordrnJtor, Western

and Nyanra

Bodyguard

5pc(rrI Suppdrt o{trcrr, Vr.trm\ and

Assrgtant, Rescar(h

Drr.ctor

Irvrc Iduc.tron and 0urrrach 0f{rcer

tlrct ProlUrenrerlt 0fhLer

Leq.t

Rc5earch

Frn.rcclAdnrnrstratron

lnternal Audrt

Fr,rance/Adrnrnlstratron

trn.nce/Admrnrsvatron

Frnance/Admrnrstr.t)on

Frnance/Admrnrstratlon

Spacrri Support

Rasearch

trnance/Admrolstratron

Invasrga$ons

Crvrc Ed!ranon rnd 0ufieach

Frnanc!/Adrnrnrrtratron

Communraalrons

Frnenc!/'Adnlrnrstrat)on

Sprcral 5upport

Frn.nce/Admrnr5tratron

Lcg.t

Legat

Frnaf ca/Admrnlrtraooi

Documantatron and ICT

Scrror Pubtrc Conrrnunrc,rtrons Ixpert

Chref of Secunty and Logrslrcs

Specral 5Lrpport 0lhcer, 6ender.nd
l'lrnont)as

Accounls Assrstant

Cterrcai 0lficer, Leg.t

L.g.t

Dnvcr

Drector

rEM f, mmE
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tralwn tEu@ tNftfrtm[
St!ph!n M.ro.

Sui.t. Senrry Ranr

Su5.n Ati.no l.l.
Sytvi. Chldodo

Syrnphoror.0undo

Tar.sla l',lumbr

Trmothy Nj..9.

Ton Arlr Chavangl

Z.rtuni Abdi

Xctl (llungu Wanbuz

0sora Anz{y.

Rtta Mukemi Ktrlml

Sharon Japkambol X.m.r

Ftorrnca 0kora

€ll.l.h N y.tro boslrr

Goargr B.lozl

G!org. K.ycsi

0r Godr.y l.luslt.

Davias (.lmcr

Clldlous Mikoma

Ann. Xiprotrch

0i.n.6ombc

Juliua 0pala

Sutllm.n 0r.ng'o

lurl. Jum. lurr.
I',hch..l 0kuma

Carol.nr Xrtuku

En( 0uftr Adur

J.dnt. X. Ruth

At.x 0mondl

Rosa S.batla

?.ut krtoll

Cl.r. Rotich

trltdr.d Ngcsr

lanson olat(h

Frnanc./Adrnrnlstratron

Documcntatron rnd ICT

Frn.nce/Adrirnrstratron

Frnance/Admrnrstr.hon

R.search

DocLrnr.ntatron and ICT

Docum.ntehon.nd l[T

Legal

Frnance/Adnrrnlstratron

Frnrnc./Admrnrstr.hon

Do.umcntatron and lIT

Documcntahon aid ICT

Docum.ntatron and ICT

0ocumrnt.hofl.nd ICI

Documcntatron.rd 1(T

Frnance/Adnrrnr5trrtron

Research UN lT

Inv.strgatrons

Admrnrstr.tron

Admrnretratron

Ra5a.rch

Crvrc Iducatron and 0utrcach

Fraan.e/Adnrnrstratron

Frnanca/Admrnrstr.tron

Frn.nce/Admrnrstratron

Frnance/Admrnrstratlon

Rcsearch

CommunrcatlonS

Frn.ncelAdhrnrstr.hon

Dnv.r

Data ba5c manager

Srnror Ctencrl 0,frrcr (rsunu 0fhLc

Rrqronal Conrdrflator, Coast

As!r5tant, Research

H.nsard

Senror IIT 0ffrcer

Commrssron Secrcttry/CE0

S.cunty 0li cer

Senror Iteflcal 0fficer l_]R

Rccords management ofhcer

Lrbranan

Asnstant Records Management oficcr

Handard

Hansard Edrtor

0'rf'ctor

Drractor Research

Investrgator

D var

R.qronal Coordrnator Rrft Vatt.y

AssrstanL Drrector Human Rerourca

A5srstant Drrector Frnancr

Dn!cr

Bodyguard

Dnver

Assrstant Rcscarchar

5upport Slaff

Assrstant Rcsaarcher

0nver

Dnver

0nver

Investrg.tor

Communrcatrons

0nv.r
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List of lnterns and Data Entry Coders

T.brtha NJok.

Abdrnrssll 0gL? Ahmcd

Abdrwahab Abdrr.hm.n

Atrc. Nyaag.nyr lly.nbo

Angeta Ayr.ko

Boyanr Abriag.

Chnttrne Mwanrkr

Ct.rrc And.rson

Ct.!dra Hargaren

D.rl.en Sedd

0rana Natake

0rnah Nkath.

rrs I'13 ro.

fatumr Ibrahlm

Francrs Krl! M!syoka

6.orge Nsor.nr

Gtadys M,#.nrkr

lrene 14erang r

Jasse Ma5ar

Jr [o 0 ]ka

Kepha owena

Xhoboso 0okhe

Lc.h Nyamb.kr

Lrshe Hylton

Marc Borg

Pru5 (amtra

R.becca Cook

Shaltyn. Mwrk.tr

5t.vc 0gony

Venessa lilu!nr l'4rrlung a

Ign.trLrt WalLrbuka Wanyonyr

Grace Warlla KaranJr

KeLty Wekesa Watuto

(ommuntcattons

LegaI

0ocum.ntahon.nd ICI

0ocument.hon and ICT

0ocumrnlatron and ICT

0ocum.nl.tron and ICT

Docum.rrtatron and ICT

Document.tron.nd iCT

Rasearch

Reserrch

Raserrch

0ocumenLalrorl and ICT

DocumEntatron.nd ICT

DoLumentrtrorr and l(l
Lrgr(

Docum.ntatron.nd ICT

Documantatron and ICT

Docum.ntatron and l[T

Communrcatrons

Communrcatlon5

0ocurnantatron and ICT

0ocument.tron.nd ICT

Crvrc Iducatron .nd 0utreach

L!9.(

RGscarch

Rerearch

Lrgal

Res.arah

Iommunrcatrons

oocumentatr(Jr) and ICI

Document.tron.nd ICT

Resaarch

Documentatron and ICT

Documentatron and ICT

Documantaoon ar)d ICT

Docirnr.nlatron .nd ICT

0ocumrnt.tron.nd ICT

DocLrmant:trof and IIT

0ocumantrtron and ICI

Communlcauon rftarn

lnlcrn, L.9al

Cod.r

Racords Managament lntarn

D.ta.ntry cllrk

0ata entry cterk

0et. entry cterk

D.te.ntry clerk

Intern

Intern

lnt.rn

CoJer

Hansard & Rcports Intern

Codcr

Intern

Coder

Coder

Codcr

Communrcatlons Inlarn

Communrcdtrons lntern

Coder

Dat. entry cterk

lntern, Crvrc Educatron.nd 0utrlach

lntern, Legal

lntern

In!ern

ln!crn

Int?rn

Comrn!orcrtrons Intern

0.1. entry clcrk

CLrd.r

Intern

Dat. .ntry cterk

Data.ntry Llerk

Drt..ntry cLerk

Coder

Data Ct.rk

0.t. (terk

0rt. tl.rk

Mtlli IEE@ trtr m!
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Letrcra ftJcfl Wanyagr

Rosc 0mug.

M;r'qr R,lchcal tldu ta

Andrew (yalo lGscmb.

S!san Mweyena Mwangr

Davrd 0kute

Edwln srocha

Moharnmcd Doe

Patnck (rptoo

Trtus Torortrch

Lucy Nkatha

Drmans Wambur

0esmond 0twal

tdger 0mondr

Pascal Mwrthag.

Elrzabcth K Xroko

Maur.cn Chcb?t Sarna

Eno(h 0lrna 0buoto

Patnoa l( (r notr

Johnstore Cheruryot

AbduLtah, Abdrnoor

Georgrn. w.bwlrc

Do.umentauon.nd ICI

0ocumentahon and ICI

Documentatro. aid ICI

Docum.ntatlon and ICT

0ocumentatron and ICT

0ocumentahon and IIT

Docurnent.tron and III
Documeitatron.nd Itl
Legal

DorLrrneft.tron and ICI

Dorum.ntitrofl and ICT

Docufi.nt.tron.nd ICT

Legal

Documcnt.hon.nd ICT

Docum.ntatron and ICT

0ocumcntahon and I[I
0ocum.ntatron.nd ICT

Resrarch

Sp.cral 5!pport

Resaarch

Resaarch

Resedrch

D.ta CLerk

0ata Clerk

D.ta CLerk

Recordg man.gemcnl rntern

Reaords managcment rntern

Data CL.rk

Drta Clerk

Data CL.r!

Inrern, Legal

0ata Cl.rk

Dat,r Clerk

Dat. Cf.rk

Intern

Intcrn

Data Clerk

H.nsard Intern

Data entry clerk

Intern H!man Resourc.

Intern

Int.rn

Intcrn

lntarn

Intern

Intern

AtPfru([s

List of Consultants and Resource Persons

5

6

/
8

9

l0
11

't2

13

l1
15

Amnptal Xelsr

Center for Mrnonty Rrghts Devetoprn.nt
(crM I R IDt)

Ch.chr 8er.t.

Connr. Mumma

tmm.nuel S.yrorrr

Ev.Lyne Asaala

6eoig. Mukundr

Gr.ce l(alasr

J.n. Dwasr

Jane Krragu

J.rso Forole

Joreph K)o1

Konr Srng'0er

Lenny 0treno

Lrhan Bogonko

Marcy Xaburu

0nasrnus Masrndr

Patrck Musenbr

Peter Magato

Rose Lukalo

Rorenary 0rl.le

Sarah (rnyanlur

Syagqa & Assocratas Lld

lh. (onsultrng Housc (TCH)

w.lter oVUg1

16

t1

18

19

20

2l

22

23

24

25

26

21

28

29

30

t1
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APPtN0r(ts

Appendix 3

Audited Statement of Financial Position
for the Years 2010-201 1 and 2011-2012

ASSETS

Non-Current Assets

Planl and Equrpment

Current Asset3

lnventones

Accounts recervable

Prepaymenls

Cash and Cash Equrvalents

Total AsEcts

2011-2012

22,158 067 19

2,728 918 95

2,008 191 75

333,772 80

109,127 ,713 81

9,454,103 93

23,487.719 14

253 483 00

208,155,155 12

9,454.104

23.887 ,719

253.ii83

208,155.155

2010-20't1
(Restated) 2010-2011

22,572,106 3',1 15,922,556

135,3s6,55,1.55 261,322,567.50 257,673,017

FUND BALANCE AND LIABILITIES

Deferred lncome

Net lncome 136,356,662 39 255 ,7 55 ,444 85

4,954,318

244 151 577

Total Funds

Non.Current Liabrlrtres

Current Liabilitres

Accounts Payable

Total Lrabrlitie3

136,356,662.39 255,755,44185 249,105,895

8.567,122 17 8,567.122

8,567,122 17 8,567,122

Total Fund Balance and
lrabrlrtres

136,356,662.39 261,322,567 02 257,673,017
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Audited Statement of Comprehensive lncome
for the Years 2010-201 1 and 201 1-2012

REVENUE

Exchequer Conlflbutron

Other lncome

Total lncome/Revenue

Operatrng Expenses
Wages salarres and employee
Benefits

Deprecralron Equtpment

Communrcalron, Supples &
sery

Domestrc travel & olher trans

Forergn Travel & subststence

Pnnlrng, lnformatton Supphes

Rentals of produced Assels
Trarnrng expenses and
capac(y burldrng

Hosprtalrty suppIes 8 servrce

lnsurance cosl
Specralrsed matefl als and
supp

Offrce & Gen Supphes

Fuel Orl & Lubflcanls

Other operaltng 6xpg115s5

Marnlenance exp- molor
vehrcles

Roulrne marntenance-others

Governmenl Penstons and Beneflls

Total cxpcnses
Surplus from operatlng
acttvrtres

535,7',t1,447 25 650,674,000 00 650,674,000 00

KSHS

2011-2012

527,000,000 00

8.711,447 25

KSHS

2010-201'l
(Restated)

650,000,000 00

674 000 00

KSHS

2010-2011

650,000.000 00

674 000 00

168,616,761 69

7.672,184 12

10,280,590 50

72,728 787 81

7,883,758 25

s6,463,557 99

90,397,468 51

174.813.632 77

7,736,996 04

8,471,191 88

25.334.527 79

2,006.77101

38.981,899 33

58.560.656 20

2,313,040 00

18.909,132 20

15,615,631 97

8,738.259 00

1.366.734 50

I 478,296 2A

30 .261 .7 43 20

2.215,540 00

883,858 00

0

174,813.632 77

7,007,048 82

8,471,'191 88

25 ,334 ,527 79

2,006,77'r 01

38,981,899 33

s8,s60,656 20

2,313,040 00

18,909 132 20

15,615,631 97

8,738,259 00

3,931 ,194 85

8,478.296 28

30 ,261 .7 43 20

2,215,540 00

883,858 00

36 519,835 19

19 203.276 75

4,004,369 00

10.511.229 04

16,434,087 38

78,358,230 17

2,389,701 94

6,199,036 27

67 447 355 10

655,110,229 71 404.687,910 't7 406,522.123 30

t6t

(119,398.782.46) 2.s.986,089 83 211,151,576.70
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Cash Flow Statement
For the Years 2010-201 1 and 201 1-2012

REVENUE

Exchequer Contrrbulron

Other lncome

Total lncome/ReYenue

Operatrng Expenses

Wages, salanes and employee
Benefits

Deprecratron Equrpment

Communrcalron, Supples &

sery

Domestrc travel & other trans

Forergn Travel & subsrstence

Pfl ntrng, lnformatron Supples

Rentals of produced Assets

Trarnrng expenses and capacrly
burldrng

Hosprtalrty supples & servrce

lnsurance cost

Specralrsed mateflals and Supp

Offrce & Gen Suppl'es

Fuel, Orl & Lubncanls

Other operatrng expenses

N4arntenance exp- motor
vehlcles

Roulrne marnlenance-others

Governmenl Pensrons and Benefils

Total expenses
Surplus from operatrng
actvrtres

KSHS

2011-2012

527,000,000 00

4,711.447 25

KSHS

2010.2011

650,000,000 00

674,000 00

KSHS

2010.2011
(Restated)

650,000,000 00

674,000 00

535,711,117 25 650,574,000 00 650,674,000.00

168,616,761 69

7.672JA4 12

10.280,590 50

72,728,187 81

7,883.758 25

56,463,557 99

90,397,468 51

36,519,835 19

19.203,276 75

4,004,369 00

10,5'11 ,229 04

16,434,087 38

78,358,230 17

2,389 701 94

6,199,036 27

67,447 355 10

17 4 ,813 ,632 7 7

7,736,996 04

8,47',l,191 88

25,334,527 79

2,006,7 71 01

38,981 ,899 33

58 560,656 20

2,313,040 00

18,909,132 20

15,6',15,63'1 97

8,738,259 00

1,366,734 50

8,478,296 28

30 .261 ,7 43 20

2,215,540 00

883,858 00

0

174,813,632 77

7 .O07 ,O48 82

8,471,191 88

25,334,527 79

2,006,771 01

38,981 ,899 33

58,560,656 20

2,313 040 00

18,909,132 20

15,615,631 97

8,738,259 00

3,931,194 85

8,478,296 28

30.261 .743 20

2.215,540 00

883,858 00

655,110,229.71 /10.t,687,9'10.17 406,522,423.30

(119,398,782.46) 245,986,089.83 241,1sl,57670
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r ll i(q
KENYA

STATEMENT FORM

STATE,MENT

concemrng

GROSS VIOLATIONS OF HTIMAN RIGHTS

The aim of this STATEMENT FORM is to gather as much information as possible about the gross
violations of human rights (GVHR) suffered by individuals in various contexts in Kenya between l2
December 1963 and 28 February 2008. In terms ofsection 6 of the Truth, Justice and Reconciliation
Commission Act (2008), gross hunran rights violations are:

l. Violations of fundamental. human rights, inclutling acts of torture, extra judicial killings,
abduction and severe ill-treatment cruel treatment) ofany person; imprisonment or other severe
deprivation of physical liberty (prolonged imprisonment);

2. Rape or any other form ofsexual violence, including defilement. sodomy.

3, Enforced disappearance ofpersons, including anest, detention or abduction ofpersons by state
agenls, or with the authorization, suppon ofthe State:

4. Persecution against any identifiable group or collectivity on political, racial. national. ethnic,
cultural. religious or gcnder

5. Economic Crimes. including fraudulent or unlarvful acquisition. disposal. mortgaging.
charging or damage o[ public propeny: tax evasion: offences related to tenders and improper
procurement;

6, illegal and irregular acquisition ofpublic land; exploitation ofnatural or public resources

7. Economic crimes especially grand comrption, including bribery: fraud: embezzlement or
m isappropriat ion of public funds; abuse of office: breach of tnrst

8. Economic marginalisation of communities: Multiple and :r\tcmotic violations of the right to
education. health, property (land)

9. Crimes againsr humanity

10, Any attempl- conspiracy, incitement. instigation. command. procurement to commit an act
referred to in ( l) and (3) above, and was advised, planned, directed. commanded or ordered, by
any person acting with u political motive.

. 'r,.,,r; I lPP0l0t(tt
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ll lou have c\pcncnccd or have knowlcdge ol Otort liolalton! of Hu un rtlg/rru cornrnrtled between
l2 December I96l and 28 lrebruar) 2008. plcase complcte thrs sraternent 'fhan[ 

]'ou lbr sharrng 1'our
parni'ul e\pe encc \\rth lhe'l'JRC Your contrrbutron rvrll help our countr), corne to (crnrs $ rth thc past

OI]JECTI\'trS OF' TIIE I'JRC:

l'he oblectrrcs ol lhe l-ruth. Justrcc und l{e!oncrlr tron L'ornrrssron rre

' Esl.lblrsh a cornplclc'hrstorrc.rl rccord ol gross hunrirn rrghls rrolatrors and past rnlustrces.
rncludrng causcs. naturc and c\tent

. to rcstore thc drgrrt) ol \rctlnrs,/survl\ors b1 provrdrng.r lbrunl to lell therr:lorrcs and
recornnrcndrng rval s and nreans ol redress lbr thcrn

. provrde r tbrum fbr pcrpelrdtors to tell lherr stoncs and to crcate possrbrlrtrcs lbr natronal
reconctlrallon

. Rc!ontmcnd prosccLrtrons olpcrpctralor\ its rrcll as anrrrcstr rn.lppropoJlc c.rscs

IM POR] AN'I'THINCS I'0 NOTI.]:

You .rrc cr)l lcd lo lcgdl reprcscnlatro,) !l your own cosl. both whrlc con)plctrng thrs sLltcrnent
and or w hen tcstrlilng rn a possrble publrc hearrng llrourequrrelegalardcontacttlresccrelanat
tor lnh)rmotron on organrs.rlrorts th.rl oll'er leg.ll .lrd

ll ]ou nlirke il lalse st.rtcnrent rrrllrngly and knrrwrngly rou could bc prosccutcd

ll'you cor pletc rhrs strtcnlcnt b) lourscll. plcusc p()st (or h.rnd dclrvcr) ro the IJRL'Ollircs
ln Nalrohl

Please attach copres of addrtronal documents (lor exarnple-. cop) of lD. ncwspaper clrpprngs.
doctor's reporls. ctc ) Do not surrender orrgrnal r.jocumcnts c\rcpt at the requcst of the
(-ol]1 l rssro

l)le.rse put lour []rlritls (\rgn) at thc bolt()m ol c\er] page ol ]our st.Icr)rcrt

IJ) subnrltIrg tl]rs \totcn)enl to thc IJRC. \our llalllc nr.r\ Jppe<rr rrr tllc lill,tl rcport ol lhc
Corrnl|ssroI]. pcrp!'lrators rnar bc rnlornred ol xn\ alleq.rlrolls )()u r]rdle ,tnd 1i:ur rnedrc.rl.

Iegrl and othcr rectrrds rnal bc rnade avarlablc to the Con)nrssron

lirperrence shorrs that sonrc pcoplc. espccrJll) $onren. tcslll\ dboul !lolalrons ol hunlitrr rrghts
thal happcncd lo tunrrl; rncnrbers or lirends, bul tl)c) arc lcss rvrllrnq to spc.rk ot therr owrl
suflcong Ple,tsc don t lbrgcl to tcll usrrhathappcnedtoroulourscllrtl'ouwcrcthcvrctrnlol'
a tr oss hunturr rrghts abusc

_lhc 
ConlrIlrs\lon rs conccrned and rs eornnrrtted lo thc sccrrnl) ol all pcrsorrs that grrc

stalenrcnls Krrrdlv corDnrrrrtreatr'to lhc conrn]lssroD \our conccrns on sccurrl\r .rl thc earlrcst
pos\rble opponunrt\

l7 t)
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Dccla ral ion

I. \olcnrnl) declarc lh t thc
rnlornratton I anr about to {r!c the Irulh. Justrce and Recot]clltatlon C'onrmrssron. ls trrre and corrcct to (he best

rrl nrr Lrrotrlcrlgc. rnlornralton lnri bclrel'

\r,,:nolttt r: I n4o Pt ttt \lot k DL L,

ll'ttncrt ttXntttrtt' lciln bc St.rtctr]cnl Takcr or anv otlt!.r person)

\!'ottld rou lrc lrcP.rretl to lcsltl\ du ng onc ol'thc Contn]r\ston \ hL'a n(s') \ ES NO It rrcir,l

ll rcs. rlould y'ou prcl'cr to appcar tn a publrc or pn\ate (rn canrera)lrcarrnu) PtlRl,lC, PRIVATIi Icaclr,]

Doloul'ecl you $ould bc cndanqcrcd b) grvrng tcsttnrony at a hcJnlsr YES N{)lraric/

Do 1ou have an) dlsahrlrt),, YES / NO

Il'1es dcscrrbc'

\I hrch langrra,,lc rrorrld r,ou prcl'cr to use at thc hcflnng,

Dctarls of thc pcrcon IILLPI)\G to fill rn thc statcmcnt

I'lcasc llll rn tl]ls \cctron rl'sontcbodr rr hclprnt rorr to ntalc llrc slatenlcnt

Iull nrrnc ()l pcrson hclprng

Rclalron\lrrp 1o Slatcntcnt Grver /.,g rr,,ig,/rhout ft tanJ, tcl.t^'r. \tdtDlL,tll 'leAar)

Addrcss

Srgn.rture of helpcr Datc

I. DETAII,S oF STATEMENT GIVER

Srr rname Ti c

llot L'tunplc,, l/r t/r ,l/rr Dr, l',(l )

Frrrl Nnnrcs.

Othcr namcs

1fttr lonrltlc, cldn inle\ <ode nomct, ptcudontm\ tttcknanrct ulrasas)
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ldrntfhcatron: \'trtrnul lD.l'utsltott rtt Dtrvrng Ltctncc /ly'rrgcu ll) Nunrber

Datc of brrlh (agc) Scr Malc / Fcrllrlc 1crrc1c,/

C rtizcnshrp

Contrct Add rcss:

Postrl Address: (P.O Bor artd Poslul Code)

Ph)sical sddress lEslittc'VrllrScl

Provrnce: Location:

l)istricl: Sub- Location:

Mobrlc or Telcphone No: Emarl

\\'hat rs thc bcsl ilnd c.tsrrst \\ n! the I J I{C !a conlJcl yuu Il lirture')

(( ouhl h,t the \Lulc udJt!lt t\ Ltho\'! ut c<tuld ltc u /nLnJ ot rclultrt: rt'1lh vl ) l IhcN t\ rcgultr (onldLl)

Nanr. of Conlrct perso[ (ll'rclcvant)

ContaLt Jddrcss

Contrct tclcphone (tnclude code rl Iandlrnc)

2. WHOSE STORY ARE YOU COINC TO TELL THE COMMISSION?

Arc yoLr gorng to tell thc Cornrnrssron.rhout $h.lt happened to )ou" YES / NO lcaclt'/ ll NO, rnl.lrLale tr)ur
rclatronshrp !r rth thc vrclrrn(5)

3. DE'fAlLS OF VlCTlllt(S) \lJ tLttenent gt|ct t\ thr I tLIt t, thett t\ tto nctl tt) r!1rtt detutlt hqc)

lfsratenrcnt ls ou behall'ofa lamrll or groLrp. pro!rde dctarls ofthe hcad ol famrl)"group then lrst thii rclt rn

thc spacc provrdsd

Surnlrnc Title
(lor tsuultlt, ,\lr lll', lht Dr l\ol )

or\c reJson(s)\!h) vrclrn cJnnol rccord hrs hgr orvn statenrcul (cS ;he t,le, vrt old cltsplucLLl. tnAclc)

t12
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Fr rst Na m c(\):

Itlcnlrficelron: ,\utntul ID. Pd\\p(r l or Drtrtn! l-E.nLr

Datc of hrrth (age) Scr Male t'emalc 1(irc,/t,/

Relationshrp (o makcr of slalemcnt (eg son. molher, aunl. mothcr)

()ccupallon rt timc ofvtolntion:

Conlact Addrcss:

l)oslal ,ttldrc,.s. (P.O Bor and l,o\tnl Codc)

Phvsrcal adrlrcss J Estslc/Vrllagc)

P rov incc:

Drsl rict:

Mobrle orTclcphonc No (of rictim):

Locatron:

Su b-Locatron:

Emarl

LIST rnorc vtc(llns rf an\:

.I. PI-E,ASE PROVIDE SPECIFIC I)ETAIL ON VIOLATIONS

In (hts sccttttn. provrde all thc rclcvanl rnlonnatron nceded b) thc fJIIC corrcernrnr lhc spcctlic gross h(rman
nqhls \'rolalrons Thc Comntrssron ntav usc lnlormat,on to nrake firrdrngs so provrde- as much !cnfiablc detatl
as possrblc \rhcn tcspondlnq to quesltons

Please ntark the borcs lrclorr rclatlng to \rhtch \,tolattor](s) rvcrc sullercd. lnd tlrcn turn to (ltc sccttons th0t
lollorr and answcr thc qucstron\ wtth as ntuclt dctatlds !orr can

fhc tahlc belo'"r provtdes a ltst and hrrcl'descrrptron ol'thc dr[I'crent l]pcs ol qros\ hunran rrgltl\ vrolatrols as

dcfincd h1, lhc Acl You arc requcsrcd lo

' rndrcate whrch catcgoncs arc relcvnnl to )our c\pc cnce by rrarkrng a crrrss (X) ln thc appropflale ho\
Iflott harc cr.pcrtcnced rnorc than onc l\pc or categon of ',rolatron plclsc rndrcate thrs b) puflrng a cross
( X ) rn the ilnpropnatc ho\c\

Il'\ourc\pcnerlcc (locs nol lit c\acll) rnto ant onc ol lhe t)pe\ catcgofles ol'vrolalrons lrstcd bclo\\.l)lcasc
usc thc ADDI-flONAl, P/\Gl'S at thc end ol'lhr\ fornt 1o \rrlc doqn rotrr srorr

L-l
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5.1 CROSS V'IOLATIONS (Mark lvrth an X)

LIS'T OF CIVIL AND POLITICAL RICH'IS:

Ertru Judlcrrl Killing/Mu rdcr
The person dred as a rcsult of u rrolatron(s) (lbr cranrple, shot by polrce irt a polttrcal tuncral.
dred as a result ol lorture rn dctcntron)

Serrous lnlury or Sererc lll-'frrnlnrcnt
I)oes not rcsult ro dc.rth L.r.rnrplcs tncludc borrtbrngs. sltooltngs.5ttbbrnB\. brrrntnss. scxual
aL)use. dlternptcd krllrngs -l'hcse nral harc occurred rn dcntonslrltrons, polrtrcal cotrllrct bctt\cen
groups, arrncd combat. caslratron ctL

Torlurc

S)stcrn.ltlc and rllcnuonal abusc \\rth a panrcular purpose. lor eruntplc, tct get rnlonratror.
rntrlnrdatron. or punrshnrent 'fhrs happcrts rn captr!rl) or eustod) b)'the state or otlrcr groups
-l 

hc pcrson. lrouerer. survrvcd lhc ordc.rl

Abductio|r or Drsappearrncc b) \trtc ag.llls

lherc rs evrdencc th.tt 5omcone sas luLcn arrar lorctbll
rrrysterrously and \ras rlcver sccn agatrl)

l'rolongcd detelltion/scvere dcprr] atron of libcrl]'
fhrs relutes to unla\al'ul detcntrons detentron tlrthout tflal
sanctlon

dr:posal. rnortgagtng. chargrng or durage of
senou5 otlenccs rclatcd ter tcndcrs.rDd rnrproper

.rnd rllcgallS. or thc pcrson !.lorshed

deprrvatron ol'lrben; bcl ond legal

Rapc and othrr sr\u:rl r rolence, intluding delilcment eud sodoml

Vlolxtrons reletcd lo Adrnrnistrrtron of Justice

Includrnu drscnn)rratrorr dcnral ol .rcccss. prolongcd lcgal process. lost liles

l'crseculron/ Drscr'rnurt:rtorY dcrttal of basrc rtghls
Agirrlst an\ group or cotlcctrl rt1 on polrtrc,rl. racral. nattonal, cthntc culturul rclr.qrous err gcndcr

I,IST OT' SOCIO-ECONOMIC IIICHTS
Econonrrc Cr rrttcs

lnclrrdrng lrautlr.rlcnl or unl,l\ttul acqursrlrorl
publrc prr-rpcn1 (rncludrng nlone)). t.t\ L'v.tsro11

procur cnrc l

Crand corruption

Includrng brrbcrl. lraud. enrbezzlernenl or mrsappropnatron ol publlc l'unds. abuse ofollicc.
brcach of trust, oli'ences related to procurenrcnt and tendcrrng

Multiple und s)'stcmetrc \ rohtrors of the rrght to propcrty (lalld)

lncludug krrccd remo\,rl (c!r(trons) trllc \ rolltrons. non-conrpcnsatl(nl. rllegal and trrcgular
.lcqu rsrlron,irllocittlorl of l nd

Multrplc nnd syslrnr!trc \ lolatlons of th0 rlght lo cducrtron

lncludrrru srrlcrnalrc drscrrtrlrl,lllorr lrs rrcll as lcgal polrcl .rrrd adnr[]r\1r.llr\c oh\tucles

Multrpl( and r)'stcrniltrc rrolrlrons of lhc rlgh( to hculth

Includrng Iarlurc to access enrcrgenc) scrr rces. allocatron ofrcsources and drslrrbutron ol centres

ti4
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Enr plo\ nrcnl

StslCtn,tltcdtscttnttnalronrnaCCcssk)CntplrrtrnCntdtsC nrrnalonu\Cof|l]tntntLlnlrCqllrrL-ntcnl
tn rerrurttnenl

5.2 EVE NT(S)/tNCI DENT(S) (VtOLATtONS OF CtV , AND pOLtTtCAL Rt(; HTS)

In thrs parl. thc Connlr\sron uould lrke lo obtarn thc follou,rng rnlornratron wrlh respect to spccrfic vrolatrons
and rncrdcnts related ro Ct! tl and Polrtrctl Rrchts

What happcnedn U ho \r'il\ afi'ected an(l Ilow, When drd rt happcn. \\/hcrc drd rt happcno Who drd rt" Wh1 drd
rt hJppcn ho\\'d,d rl h,tplcn'Wcre lhcrc ln) \\ltncsscs') [)o rou h,rvc an\ docun)cnl.ltront

To rvhonr drd rt h.rppen')

Nnmc of Vrctrm(s)

VIOI-ATION I (fronr the lrsl olC[,Rs above)

\\'hen drd rt happen'Datc and trme ol'rrolatron

\!hcrc clrd rt happcno Plncc loc.llon ol'rrolatron lNtt'ar nuLh d('ttll as p,tt,rhte rncludtng ttntt, rtrco,
httldrny us t\ t tlL't nnh

Plcasc ticscrtbc'hou vtolatrort occurrcd k' ! hot thc I'ran'r'tt Atllul rr tot tutd Inclutlc dt'tal\ ol \hdt
\t t'LlPotl t)t InPlcnnnl\ u\ell

Rca\ol1 li)r \' rolaltor]')

. Uirs tllurc itn)
rnvcslrgatron. rnquln. posl-tnortcrn or tnqucst. court ca\c. tnlcr!cntton bY eldcrs, Etc llles. rvh,rt u,as thc

li5
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oulconlc') /(r, saDu)le, dkl u do.tot tlxutntne thr rtLlnt or, hotlt ' Dtcl ton /tnJ tntt hat tht petson ru: Atlled
torluraIetc'Dkl)oLt{oloLt)utIlolt cl oulrrhot hLqltencLl) ll'us dnlbo^ lol d responttble for thc dcutlt')

Drd thrs vrolatron al)cct other pcoplc 1ou lno\r'Mcnrbcr\ of lhc conrnrur)rt)" llyes.pleasepr()\rdclrslh!'rc

CON]'EX'T. (]A[ISES ANI) CIITCUI\IS-[ANCES

Dcscribe brir,'111, the sltuallon at thc time of each rncident (ot'allcged violations)

(f or exunplc, Shtltu Il ur (Ilhgulkt mutsuc'rc) , lJurnr fbrcsr t'tolencc ( ] 993), ]t'lt Elgon rutlencc
(policc opcrdtton, Sl-Dl" uttuck ctc), thcre vut u denonstrulutn. polttrcul rullv <1urtn74. polrce

dtsurnuncttt, _lloods. I t *c or stut.utv ut , Krkunbulu ct'tc'ttr.tns ( I 997). alacttons ( I 992 ), wt tng

dut'. nulurul dt:u,\lo. \l.t.t'uliut. boyLoll. nrurL'h, 7 ttrcul rull.l. cxtstttt( luY.\ etc )

ll'violations arosc out ot'a an inter-cthnic conllict. rvlmt rYere tlie causcs'l

P E I' PE'TRATOR(S)

ls thc pcrpctrJtor(s) knoun') Knorrn UllLuon'n l()/ci!'l
Can !ou rdeulrl) thc perpetratorlsl rn an) rray ) (irve nanres, rank artd trtle. and ph)slcal descr rptron

llLt ettnplc, lrlr,\lrc/t,()('S,lltltDtLttl()utDto\Aaluctt,ubtgrnuntthuscurcallLlJrchopettt
u tuclLn \hruo l,tt Ttrtrr prtson etc)

\lt SulLt
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tPP0{Dt(tl

I)o 1ou thrnL thcv wcrc state aqcntr'oflicr.rls or prrva(c ctlizcn\') Slatc agcnl prrratc crlizcn Ic arlL,l

llou'do rcru knorr rrho hc rvastrvho the)'\rcrco (/r, c\dkl)l(' l \ttr' th(' t, nlt neryhhour toltl uc, thcta ro! l
Lontlcu\c thtt drote a gorar nntt'nl tu lknol|,thctL'Nt\ltdttonnunltt I \oy httn \'(dnng llt \al|r \hlt t l\!t,
dutt lttut h,'tlttL'utrncl nt. ot htrylttl tfutrl htt rt( tton\ tt \t(.,1, aftd tlr ttcnt )

Can you spccrf'\ *lro drd *hato Who \\'as tn charge, V!'ho grte orders. rlany', Who rras urth hrmher,'thernn
l/or !\dt,tlrlc, ,lh ,llvt,ntan(ut,u tonutntdc,rl the to ttat \, lltcfu tled htr ltu d,\. Ill./\.tl oparorcd tltc poter

\,!'her!'.rnd $hcn rlrd 1,oLr lasl see lhc ncrpetr.llor(s).

WITNESSEs

I'. thc'rc anronc clsc who kno\\\ rrhat happcncd to vorr or thc allerc(l \ rctrn erthcr bcfore, dunng or eftcr lhc
vrolalrrrnD

l)o )ou lnoTv whcrc thc pcrpctrator(s) lrvc or operates from')

\\irulcl ',oU ltlc ro 11)ccl thc pcrpclr0tor(s).)

ll rcs. plearc.rnsrrer thc follo\rrng qlrc\lrons as lirll) as possrble

Nanle

(i)ntact /\ddrcss and ltlephonc Numhcr



APPINDICI'

What drd eoch ol-the wrtrlesscs sec. l)cdr or do') (r,.g ltc shc l*ttt at th! \cc r, slrc hcur,l soeuntt ltrtu the

adlorntng toont, llventltylt rtlnt\rr(l thc crtnl, Da[tart trcatcd ntc rrhen I r+elt to hospttal, Nguvul'ctu
rescued me ltorn clc)

VIOLATION 2 (liom the lrst o1'CPIls abore)

When did it happcn') Datc ancl tlure ol'\ loliltlotl

Where drd rt happen)Place locatron ol vrolJlron (grve as rnuch detatlas possrblc tncludtug torvn. area

burldrng us l\ rc le!.rnt )

Plcasc dcscrrbc lrorr vrolatron ocsurrcd lc q hot tht ptrutt ttut Atllcd rtr lotturrd lnclutla dctutl; ol 'r ltut

lculrt)r ot tDtpl!nL' t\ \!tl)

Reason lirr r rolatron

liE



IPPTNDI(tI

\\',ls lherc an\ rn\csltgatron. tnqulr\/ post-rnortcn't or rnque\1. court case. lnter\entlon tr) eldcrso [-tc Il'
\c\, \\'hat was lhc outcorne' (/or c\t,/|-ltlc, dtd u Joctor c\onttlc tl('\,1(ttDt ot, bodt) DtLl )o hnd t)ut hirt
thcpettonrusfullacl, lrtrluctl etc)Ddtotgoto(otrtttrfltLl(nttyhuthtpl.encLl'tlhtunthodt/ountl
rctltttntthfu kt t ltL, leuth')

I)tdtltrsrrolalronalltctothcrncoplc\ouknorrol\{cmbcrsollheconlmunrl\) ll\e\ plcasc pro\ tdc ltst hcrc

Il_trolalrons aro\c olll ol'n an tntcr-clhnrc conlltcl. \r,lrfll \\crc lhc !-au\c\.

CONTEXT, CAUSES AND C]RCUMSTANCES

I)cscrrbc brrefly, thc stluatton ,rt the ttmc ofcach tnctdcnt (ofallcgcd vtolattons)

(/t)r (\ nlPh. \ht/to ll'ur (lldgLtlld Dtd\\a(tc), Bitttl ['t)]t'\t rnlc'nt ll99-l), lll F.lgon t,tolt'nca tTtltc
opetultott ,\l.l)l-'ottotA ttt), thc,( \d\ d dam(t ,\lrdttott, l)olrtt(el tullt dutng prtlra dtutuuncnt /lrxtds.
\lt'tAL' t)t \lttl'-LtltLt-t Ktkunhqlo rrttlton\ t1991), elefltotlt llg():) \t)ttD,J dO\ DLtt tdl dt\LJ\tt't \ldr-tt\tti,
hotto11, q,r,,r1, |t)ltrdl loll\' ()t\tut( ld\\ rtt l

PF:RPETRATOR(S)

ls lhc pcrpelrator(\) kno$n') Kno$n 'tJnknown l( ,c/cl

Can rou rclcntrlr the perpelrator(\) tn an\ \\a\o Gr\e nantcs rank and lrtlc. anci ph\stcaldescnplron
tftt oanrpla ,llr,lhc/u ()(\lltlnkult, lour ntLttke(l nan a hrgnttn\tlh o \(4 <ollctl.lthopcttr, \lt \o1tt
rt t ttt tltn trt \htntrt Lo Trr o l)t t\()tt et, )
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Do you tlrrnk thel' rr cr c slate irgcDts ollicrals or pr rvlte crtllcns') Statt agent ,' prn atc crtrzert [c rrc /u]

llowdoroulnorr rvho hc rvas,rrho thc] \\cr.)llot arurplc ltat llptt, nn nctghhour roll nr tltt'rc ytts rt

Loutt.os!. llttdrotetgotonDtcDlau, IAtlor'lhe tagtrtttlto t,rtt b(r, Iturr htnt.r,rortgth(tunc:htrtltlt-'
.lut s lutcr, h! lh (atenall te or fu ugged ahou ht\ uLuons d t cek u.ftcr the erent )

CaD )ou specrl!'rrho drd uhat'\\'ho $as rn cltarge') Who g.tve ordcrs. rl an1'' Who r\,ls \Ytth h r tn/ hcr,lhcrn''}

Where and rvlrcn drd lorr l.rst ssc thc pcrpctrJlor(5)')

Do you knorv $hcre the pcrpctrator(s) lrrc or opcrates tionr')

Wrruld you lrle to nrcet thc pcrpelr.rtor(\)'

WI'TN ESSES

ls thcrc Jn!one clse rrho klorrs rrhat happl'ncd to )ou or the allcged vrclrn ellhcr btforc, durlng or tftcr tltc
vlola(ron')

ll 1es. please ansuer the tollort ulg questtons as fulll as possrblu

N anre

C()DtilLt Addrcss.lnd l'e lcphonc Nuntber

Wh.rt drd eaclt ol the \vrtnes\cs sec. hcar or rJrr') (r:.r.J lrc \hr r r ul tlle \Lcttc, |hr hrunl sLtcuttlr fn) thc

atllotnrttg ttxtnt, ,lltcntlupl, rttttlr\\rl Ihc !rsrl Da[tan trcatcd n]c\!hcn Il\cnt to ho\prtal. Ntuvulelu
rcs(ued rne I ronl ctc)
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S,] VIoLATIONS OF SOCIo-ECoNOMIC RI(;HTS

In thrs part. (hc ( onlmtsston uould lrkc to ohta r thc lollo\!rnq rnforntatr{)n wrtll respect to spcctfic lrolatrons
,rnd tnctdents relaled to Socro-Econonrrc Rrghts (l,and. qrand corrrrptron. economrc cflmes. educatron. health.
.lcccss lo cmplo\ mcnt )

VIOL,\TION I (from hsl ofSERs abo\c)

Namc of V rclrnl

Whcn rlrti rt happeno Datc ittt(l trn]e ol'\,lolattono

\l/hetc dtd the \rolatron h.rppent Place localron ofvrolatron (rrve as nrrrch dclarl as prrssrhlc rncludrng
!rllagc. f\tate tqrvn. arca. burldrng)

Plcase dcscnbc how vrolalron occurrc(l (?€ rtre /orcrhl\ ,:t tttcd,tt,nto.t'cd hy utntdtor h, ,\lr ,\lkonntrt'lu,
tlt! (. l)l Datttogct trs,.d( I)f ntont,t tllrtutcllot tltrtrL'to hutll hts oytt housL, thtl&tn tonttLtrttlt /ull rll tn
thL'{tltltt ot trngc\lctl (untf\ onrl tt'tr'dcnrcJ ttL,dtDt(, 1 hL,Luu\L tc thtt t ltLt|c nont't'\

Rcason for vtcrlatronn (cg llpcndu I tt tod tltc lonl y os ht\, thL,r' \akl \ ( don't htlony thua, ,ll|uht Lt

\inl&l lo (ntluy ht\ olrn ..t't)plL', tc ltttl no tthrlttt t)l (lur'\tt('ntn,J lh( tttt,o/ l,,lff or (-Df- nonttl
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Is rlacontrnurng vrolalron)lEgto urrslrll usquullcr,dnlDP,tettogt:ll JltLt,therlolenDbnett,tt!t to
hc re.ovcrcd, sltll cunnot Lttccss lteulth.fttrllut lot ctrtcrge (t trcetnct )

\tr'as thcrc arrl rnre\ugalro . l qurr\. coun !.1\(', rntcrvcnllol by elders') t,l C l11cs. uhal w,ls lhe outconrc')
(lor euutplt \td\ thr Dtuttct rtpot lrl to -l)ttt < ot t kptton ( o|ttrtl\\R)tt Dcpdrln!nt ol l- tt.ls, \tlrc' Drl
totK(,to.t)uttotct ornerthrl,u/ tfulo'llu',thcullcgtlJt*rrnttr.ttlt)tttl)utrJtotfuL:duLLtuottOJlt(rr
lDtr'1\t()tt, I)tsttLltr l'rovrntul') llituntrtnceto c rc\lcd pru\tLutc(l, Lottyt,.lel')

Drd thts \lolatron allect other pcoplc 1()u kno\r") Merubers ol'the confiioitty'(Mle thdt rtolutbl\ ttlott g

o/ lrcq)lc t etlter rhun trldtrklual\ \/r/c I/r ) ll Y ES. please provrdc llst ol olher \ rctrnrs ) ilu know rod lcal rng

rclatronshrp u rt lr 1'ou

CONTEXT, CAUSES ANI) CIRCU MSTANCES

Dcscr rbc br relil lhc \rtr.r.ltror) llt thr lro'r!' ol'!'arh locrdqnt (ol irllcged \ loliltrons)
tlor (\utttplr, ShtJtu ll'ctt ( ontlunt ,\'l ncqtt ulK lunl, \',\ ,\Lttlcnent \thtnc, l .r,rttt to thc publr o/lrc
tr) l)N)(t\\ \\ Jrtumcnl fit rur Lluugllcr, Sttuctuul lrlustnuntltt(rytuit,,ltry)ott,10tttpr\pL./t\tt)tl BIrDt
I orett trol,:ttcc I1993) llt [-lgotr tultnca (polrc! optretto , Sl-Dl' attdLk !lLt, llood\ Ktl.unthalu t'r'tcltons

I 199'), (lcLtbrt\ I 199:) rLtt|t dl d^Lt\lL't )
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PFRPETRATOR(S)

ls lhc pclflelral()t(s)knorYn') Knoun tlnhno\rn [( r(/cl

( an rott tde'ntrli lhc perpctralor(s) tn Jn\ \\a), (it\c nantc\. ralk and trtle. an(j plt\\tcal dcsclptronl/r,
!\tt tplr,,\lt \lraft, otall Lnrn'tr huttnastnun tn l'r', )llhtyot , Ttttttrn,r, ('Dl, ( otun ur!,

How do )ou knorv he Nasrwho tlrcy $cre'([rr c-raaryle I s/|.t lhan. nt natghhutr told nrc, thL,ta vas ct

cout I <'tsarn t htch lr.' \tds nuDNLl)

[)o rott thtnk tl]c\ wcrc s(.rlc agcrlt\ olllcr,rls or prrvatc crttzcns, Sl{lc Agcnts, Priratc Crtrzcns Itaclr,]

Can rou spectli uho drd rrhal'Who rras rrr charueo \,\'ho qarc ordcrs. tf iln\'' Who uas rrrth hrnt lrcr,'rhcm',

(tol)\ ,lh\ ,\lloAtrt ('ltte/ o Kdo \rhryo \tLr l)tc\t'nt t

Whcre and rrhcn drd vou last sec thc pcrpetrato(s),

Do rou knorv uhcrc lhe perpclralor(s) Irr e or operarc'frorn'

ll{1



APPINOI(I5

Would you lrlc lo rneet lhe pcrpctrfltor(s)')

WI1'N ESSES
ls thcrc ar) onc clsc rr ho [.norr s \r hat happcncd to ) or.r or the alleged v rctlm crther bcfore, d unllg or rfter the
r rolatron,

ll'!cs. pleasc ans\\cr thc lbllorrrng qucstrons as l'ully as possrble

NJrtre

Conl.rct Addrcss and lelcphone Numbcr

U/hat drd each ol lhc $ rlness sec. hc.rr or do')

VIOLATION 2 (lrorr Lsl ul SERr xbor()

Narne ol Vrclrnl

Whcn drd rt happen'Date and trnrc ol'r'rolatron''

\\'hcre drd thc vrolatron happcn'' l'l.ree lorJtron ol'!rol.rtron (tlrvc ds much dclarl .ls possrblc rncludUrS

rrllage. Estatc. toun. arca. burldrng)

I'lcasc dcscnbc hot! vrolJlron occurrcd leg tcre for.thll evtttcl ttnottd hy drttvd \autlt, ,\lr ,\lALtunuclu
tlt! ('DF t enugcr t$eLl ( Df- fioncr ulloc'tttcd lot cltnr to hutltl hn o\rn hrrt\r, thtlchett coattuntlt lull rll n
tht filtht unJ congc\teLl Lu\tlrt und rerc denrcd trcutnrcnl becu J! tv donl huve notey,)

ll3.l
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I{casonlorrrolalrort''(cg,\lpndol'ttr\dtdth(lon.lrrnhr tl1!t \Lud\tL Llonl balrng thut', l',lkrhvu
\t dttltd lt) L'ntlrlr)r ltt: ovn peoplc, \'a h&l Do dhtlrl\ o/ Llu!\lt()tttng lhc, utt' rl L l fl ttr (-[)F nnner)

ls t1 a conlrnurng vrolalront ([,q \()u arc strlla sqlrattcr an IDI). yet lo gcl lustrcc. lhc slolcn r]ronc) rs ]'et to
bc rccovcrecl. strll cannot access hcallh l'actltttc5 for cnrcrgcnc)' tt catment )

Was thcrc anv rn!eslrqatron. rnqurn. colrrl casc. rntervcntron hy' cldcrsn t- lC Ifles. \rhat was thc oulcon)e'
t/ot crtnplc, \'o\ thc ntuttc, tL,portadto,lnlt('ottlpttotl('()nnt\\lt)n Drlatlnrnl o/ LanLl\, polk(' Dtl
\ t, lo lo ( ourl t)t'ct t)\ trcr\htp ol lllt lond' l'l'os tht olltgLd dtsct nttnutto,, ttportcl to tlrc EdkLtttin ( )/hcct
l[)ttt\tt,t, Dt\tttatot PtottnLtal)) llotttntonet,tcrrtttt\l!J lo\cL tcl r.onttLt.,tl,l

[)td tltts vrolatton aftccl ()lhcr pcoplc 1ou l,.nou, Mctnhcrs ol'the con]nlunt1\o (rrole thdt It(,ldtton\ relotlt,t:

ol l)!t)Plr tutltu't lhatt tnlt\tduul\ \tu.tl\l ll YI-s plcise provrde lrst ofolher vtclrnts ),ou Lnow tndtcattng
rclatronshrp \r rth )ou

CoNTEXT. CA T]SES AND CIRCUMSTANCES

Dcscrrbe brrr,'flr the sltuaUon at thc (tme ofcach rnctdcnt (olallcged ltolallons)
(lot !\ ntplc ,\ht/tu ll'ut, ( ( npd \ ,\'l'ocqutttng bnd, \',\ Stult'tllnl ,\chane, I $ant to th! puhlrc olfiec trt

talcnte'(19931, lrlt l-lgttt Itolt,rtcc (poltca opatuttott, Sl,DI.'ofiucA ctc) lLnh, Ktkonhulo L,t tLtnnt (l99'),
al('clton\ / 199:) natutdl lt\tt\k't)
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PERPETRATOR(S)

ls lhc perpctr.ltor(s) l..norvn" Knoun / Unknown l()rclul

('on !ou rdcntrl! thc pr'rpetrator(s) rn dn) \4a! )Ortr nanrcs, ratrL and trtlc. and phlsrcal rJeserrptron/r.,r
ctuntplc illt ilralu. u \tll A olrn hu!tDt\\ntLtt t l'l', Itllu.rdtu,'heusuct, ( DI ContntrttLc,

flo\r do you know he \!as/\!ho thet \\ctc') \,for c\Ltrnple I ur theu, ut rtctglthour told nk, thcrt \e\ d

L out t Lu\e tn t htc h fu wLt ntnul)

Do ),ou lhrnk the) $crc statc.lgcnts ollicrals or pllvJtc cltrzcns') Statc Agents ' Prrvatc Citrzens [ca./c]

Can you spccrl),uho drd rrh.rt'Who rras rl chargc)Who gave ordcrs. rl any)\\/ho lras rrrth hrrn,her thcnr')
(lor cvtmpla, ltlr ,\lntntcttgu|u lcrl tltt tt'tttton crsrttv:, t hunl ol touth\ huttll out ltou\a\ dnd lc\lto\!d
out trup\, \lrs \llukrtt,Chclor Kutu,\dogt)vas l)rct!nt )

Wllcrc ilnd rrhcn drd lorr lJsl scc th( Perpetratorls))
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Do you know where the perpetrator(s) live or operate from?

Would you like to meet the perpetrator(s)?

WITNESSES
Is there anyone else who knows what happened to you or the alleged victim either before. duriog or after the
violation?

lfyes; please answer the following questions as fully as possible

Name......................

Contact Address and Telephone Number:

What did each ofthe witness see. hear or do?

6. CONSEQUENCES OFTHE EXPERTENCES

The following questions are specific to the victim who experienced the violation.

6.1 What was the harm suffered? (E.g. i/the liolation(s) c(1use.1 permancnt ph)'sical inju4', pleose descrihe the
iniury', delails of loss: we lost a hreqd v'inner: therc is high mortali4, rate; najority o/ 1,outh are uneducqted
arul unemployed. vc haye no clinics, no roads)

6.2 Were any steps taken to address the harm suffered ( c.g.$,hot trcetment dkl the victim get.[or the iniury'?)
Ifyou suflbred physical injury. do you srill require medical treatmenr?

I, i,r,,,, I rPPtxDl(tS
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6 I Any other hafln sullercd e 8 pslchologlcdl, enr()tronal. changc ol bchavrour etc \eg l ot Lonstunlll
depc\\aLl, I ncel Lott\ldDl .ountelltng hc r dcpressul ull the tnte, the feelt ltAc dttttg, I un olrLtl,: ung4,
I hutc gotng nctu tllot plu(t, ltc )

6 l Dcsclbe an.,- olhcr cllc(ls ol the\lolatlon(s)(dg lnltlttccncnt. \cdcpctkl a dtLlronttll vulurr, llost
u lrnh attl not lapanl ot n1 sort, lconot ha'c chtkhen\

65Plcaseexplarnlror\thcvretlncopcd\\rththcsutl'arng/these clltcls llore\uDtl,lr, Llul wnthotlt hclptttu
dLttl ytth thc patn ol thc r|cltt' Dkl rt)u ser ct lhrrupt\l tn rottt pt'tc\t or u lrul onul heulcr'crnnuntty
l r\lka utkl LotlltL t rctol ut trtn' t

6 6 t)rd thc vrolatron allcct relJtren\hlp\ \rrlh lncDds. I'.rmrly panncr or cltrldren') 1/or t^Lo ple, \e oc n()

l,LnycrotttrtlkrngtLttl\\ttht)lt rtlhhout\,\r'rlottturt\tIt11 t)ttt\td!t\ tntnrotL', Ilttr',: lost tottldLl xttlt
tlrcD, Dtl ntuntLtgt bn'AL,lotn, nr son tt rn 1url, rt'utr \qttultt't\ butrtttt calluPta, k Dtt grl. )

6 7 Ilo\\'drd lhe vrolalrol .llltcl llre l)callh, eduL.ruon..rc0omrnodatron. lirtartccs ol the vrclln) \ l'anrrll'attr.1

t\ hal ls the currcnt status')

69IIlealth (ot axunplc, ttntc thc Jtuth ol rl daughlrr, rc hu\e bc( rlll(tutg/tontfuptcsspn, I\tLt\
w.A h t Ltltrt ttcdtt ent, I tctot'crcd ltllt )
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6 g I Educatron /[rt eronplt' \tncc n^ hu\hu d dtul, n.r nn hod to lco.tt' tchool to c@n uttnat ottr tho,tl
rrrtshtrnrlhtrl \(ut.,r'c,tt)n\ttlt(t tNlt thL'dt\plLtLrdtt'nchct\rcf \rdtt)t,('l trtnothtD(hn\thungcl)

6 () i,\c6611nr.da,,ot1 llot L'.\t ,tljlf
\()tttc hnt L, het,n tr'vttlerlt

trttct' n\ ton lred, r! dtt lt|tng t lht\ shock, ya ora \ttll \quoltt \,

6 9.1 Irrnarrces

lLr aidDtlrla, ltt'/rtn' I .|.ot tnpnsotk'd tot ttrt'Ll ltxt ny lqnd, I trot uhlt: to t|rt A orl tu*a <orc ol nttr /tnrh.
nov l ttD t, l lo\l ntl larht a^ /rrr,rrrrcrr ltrL'mrtct hnrnt drtr l uD no\ dttuhlt,d trul tunnt)l hc cn!ryccl ln
cdt /ul cDrylt)r h1c nt )

7 EXPECTATIoNS

A n rnrport.lnl nan o I thc T IR("\ prono\als lo thc govcrnnrent \\ tll bc al)out rcporatrons tnclud tng s),lnbolrc act\
(largctlng tndtvtduals and cornrnunrtres) whrch rvrll hclp us renrcrnhcr tlre nasl. honour lhc clcad. lclnorvlcdqc
lhe vtctrns and tltctr l'arltltc\.rnd t'urllrcr lhc carrsc ol'reconcllt.lron

Plcasc qrve us \our opmron on *hat slrould bc donc

7 I l;or rndr\'rduals (litt crtnplt (t)ltl)tt1\lttt)n, ptt)\c(lttt)D drnttkittt)h oIlct .l,lt.ttot\, t\lutntotltD un(l
htt rul tpologt, trk'dul.\ cL,t ttltatttL'\ \ttrr,l ndur\ nttttot rolt, !,r(rra (/.)rr(,(, Lt)ln\cltnv rlt )

I lr9



aPP tDt([S

72lor the Conrnut\tlt' Uore\u plc upcu((poA,hurldttcltul,t\lt tetttrl dttd prr)ptt htiul al thr
dtud, gec'ru1 ceretnottt, Lt ttuul rrltllt(rtl-\ \E/r/!c rcLo|L'rt t)f \lolcttJttnJ\, 4fJtt ntdtt|c uLlto clc )

7-1 l:ortheNalton (fd atu pk,t onu\tcnt) rtcoverl t/ stoletJu d\, ptolccutto , ttpttlog,,lcgul und

rttttttuttttnLtl relorn\, nattotul dut of raorcnlbtoncc, rl. )

8. PREVIOUS INTERVENTIONS

I lave you alrcady madc orle or rtrore st.llcrncrlts aboul thls lncldetll ) Y ES NO 1c rrc ic/

lfles pleasc spccrly

To WHOM stulcrncnt !+rs WHEN? CONTACT details / Aclron trkco
rrado? ' persu

tfot t\ln)l)lf Ut !\(ttttPlt Lottt I .u\f
(Ju r\unple p rca, tt'Oo. l99J) (ur ctunple, thr ( hkJ Do, hleLl
chnch, cltlers) ,llt t llufu tcl

What lcgal .lc(lon dld you, thc \lclrnr or represcntJlrvcs ta[et Ple.tse gr\c ddtcs and the nan]c ol'thc l,rw]crs.

ctruflcascdetarlsetclloretunple,LlLl)uurept)ttIuthca thontp\) rr(\ lhrru d Lt)url LLt\c ehout thc rplltltott'
Drl)ortue tllt p!4)ettLtlot\k)rdunuges'D voulul c'hurgat lgttt st tht l)!rp!ttutor!))
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APPtN0t(tt

Whal rr as the rcsult'

Il noircttont\aslifcn.rrhrD(cg/rfulaalhavcuottt'rtt)ilrd(Lt\c thc ( ht/ rt,/ttvltt)LtLt ,ll\rhtenlu\'
lhttdtln(l 1! t/ I l anttlttng\

9. tX)CtTMENTS

I)o rou h,tvc,rn1 docunrenls th,rl $ rll hclp lhc Conrrnrrsron undcrstand lhc srtualron.lnd e\pcrrence \'()u ha!c
descrrhedo YES NO /(-lcly'
(fir L'trttttltlc, [)ocror:\ ('altfi(lre, ,\lcnhctshtp tonl /)ran, ,\i,rr yn7r tltltJrrttgs, I.cgal Docunanls, Pott-
,\lottent reltott, llotltrtol tctordt, Poltcc tt,conls, ('rtur I tt'c0tds,7itlt, Dat,ds, ,lllotncnt Lc att, RrLctpt\ tr( )

Tr pc of
l)ocu rn ont

olhcr com mcnl\Doc. No/ Trllc No/ Altachcd YES/NO Whcrc rs this
Scrrll No/RcfNo. (lo(umcnt ut lhc

rtr orrr cl| l '' ll'nol
.t1t.)c h c(l

LtnLl htle deLd
.lll(lfirt Ltttct

((n he a\\ttl(d ()tt
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lPPfliDt(El

C}I ]]CK LISI- FOR S]A'IEMEN'I' TAKEIT

l'hrs page rs to help checL that thc statenlcrtl has bccn courpletcd as lirlh as posstble

YES,NO O]'tII-R COMMDN IS

Wcrc dll thc qucstrons crtlrcr askcd or consrdcred')

ls the DLCLARAI ION srgncd')

ls the REI-UASE FORM srgncd')

Arc,rllthe relc\ant pages lrrtcludrrtg thc addttronal pages

used) rnrtrallcd''

Are relcvant DOCUMT-N fS (at sccnon 9)anachcd')

t-oR of l lcl tl- t,s'1- 0!r-l'
lo bc .'t,Dqrleted b.l' ,ll-L Stutanen 'l'uAcrt

Full N.me of Staterurnl l'irkcr:

Srgnal urc of Stalcmclll Ttkcr

Datc of lntcrt relr:

Nrnrc of Vrctrnr

Placc end Tot n of I nlcrr tcr+

L:r ngurgc of lnterr rr*

(lu't tttt)filll teltt )

ADDI'I'IONAL CoI\I M EN'I'S/OBSERVA'TIONS BY STATT]MEN'T 1'AKER:
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r ll i(qxt-\\ \

REI-EASE FORM:

Rccords and Docunrcn lalron

APPfNDI(f5

ltltDtl( t tl l)Lt \t'n tt\ tt1! JlL't t,l\\ttt,1

hcrchl granl pcrmrssron lor tlre ln\esttgatton Urrrt ofthc -fruth. Itrstrcc and Reconcrlratron Comrnrssron

lo rrblarn coptcs of ,rll docunrents rncludrns rnedrco-legal rccords relaterl to m1 casclhc casc

ol' (nantc of vrcttm) \\ho ts

. tn:lttrotrthtp lo ttctt , k, rtdnplc, ntvll' n\ tott
nrt Juughtct ) firr tlrc purposcs ofonrorn{ rn\ c\trl]atron bc []g conduclcd b] thc J rulh. lustrcc and Reconcr lratron

C ontrrrssron

Yours larth lir ll"

Srgnalurc (Dalc
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Appendix 5

Children Statement

Trurh. Juricc.n6 Rcconcil.tionComm,!!'on (TJRC)
sXarll:1.Slarcmant Fo.m lor Childr.n

S/No

r tI l(r
KENYA

STATEMET{T FORM FOR CHILOREN

STATEMENT

Th6 aim ol lhis Statemont Form is lo gather anformatjon about the children's oxp€riences relating lo the gross

human rights violatrons that the Ttuth, Jus ce snd Reconcilialon Coorhrssion (TJRC) 13 mandsled lo
inveBtigate

The objeclives o, the TJRC 6re:

' Establish a complole histoacal rscord of gross-human raghts violalions and pasl injusticss. including
c€uses, natu16 and extonl. To roslore tho dignity of victlmrsuNivors by providing a forum to toll th€ir slorios and .ocommending
ways and means of rodross tor lhem. Provide a forum lor porpetrators lo telltherr slories end to creale possibilities lor national recoflciiiation

. Recommend prosecution of penelralorg a3 well 6a 6mne3ly in eppropriete cases

DGclafillon of conaant:

confirm my coGenl lhat my child/

children or the child 

-ol 

whom I 6m a parenuguardian

may nllout lhb 3tat6menl lorm to give lh€ir l€stimony to lhe TJRC

Cont cir

Slgnatu,a

194 8LP()llla)l Lll! 'rt.ri,1, J'lj,li r /it,i tj r"it(()\,: lLlAlloN i .lr,1tLri!1, (i).



IPPTNDI(TI

SHg
Trulh Jusl'c. and Roconc I at,on Comm ssron (IJRC) Sl.t.m..l Form lor Ch ldr.. r rl i{o

D.l.lls ol Sl.l.m.nt Grv.r

Othar Names

Dale ol Br.1h Ser Marc [ ] Fcma€ I I

0o you know rl you w€re born al home or at hosplal?

Place of brrlh (drsl cl)

P ace ol lrvrng (drslrct and localron)

Who do you lrusl or who wou d you ljke to be presenl as you glve your statement?

Name lhe person and thetr r€ialronshrp wrlh you

B.sl w.y tor TJ RC to cont.ct you I lPhonel lE mar I lposlataddressl ]Co.laclperson
Oela ls

2 Curr.nl St.lut
a Yo!, lNe wrth your F.lhar I I tr.lolher I

ll you do not, llvo wdh your parents, why?

b 0o you have srbhngs (brolhcrs, srst6rs) y6s [ ]

Do you ell [v€ log€lher? Y6s I I

I BolhI I Oth6r

Nol I

NoI ]

c Thcre ar6 lols of ways that peopte tre drlferenl trom each othcr Som. can,t h€ar som! trnd rl

drff'cull lo t6arn at schoot, do yor, crp.nencc stmrler tnctdents ttke thrs tor cxamp c trk.
physEal r€slnclpns lhat you f6ct lk. m.kc you d f.rcnt rrom olh6rs? y.s I I No I

lf ycs dGscnbc

d Are you n school, Yss i I

ll y.s nam. school and ctass

No[ ]

€ A16 ih6re days dunng thc we6k, other than wcekends, whan you don,t go to school?

Yes{ I No I I

It so, why? 
--

I ll nol rn school, whal do you do?
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APPINDICIS

Trulh Just,c..nd Raconc,l,.t,on Comm'ssDn (TJRC)

SEg
r rl i{.Srarcmonl Form lor Ch'ldren

4 Typ. otVlolatlon

a Oo you have w.l6r rn your homc? Y€s I ]

b ll yes, how ircquenl, rs lho waler clcan?

No I I ln your school? YG3 { ]No { l

lf nol, whare do you g€l u/ater hom?

c Do you l€tch ths water2 Yes I I No I ]

lf you f€lch thr wal6r, al what trm€ do you do so momrngs I

d Oo you h6ve to go tar to lelch wal.r?

Orh6r

l, aft€rnoon [ ], ev.nrng! [ ]

5. C.p.blllty a Typ. ofVlol.tlon

! Hav6 you rv6r hoard about tho Trulh Commlsslon? Ycs [ ] Nol

b Can you l.ll us, whal you know aboul tho Truth Commrssron?

c Whal do you thrnk thc Commtsston do6s?

d ls lhere anylhrng thal happcned lo you thal that would you lke lo lc]l us rn rsgard lo lhe work ol lh€

c Wh€n drd lhrs happen?

I Wh€re drd rl hapoc.l?

9 Would you [kc lo rlusvale thrs wrlh the help ol a draw ng' Yos I

h How do you leel when you lhrnk about t (angry, sad, ahard etc )'

Nol

Can you descfibe lh€ person who d d thls'

I Has somelhrng lke lhrs happenod to you be,ore? Yes I I

k Drd you or others lel anyone about it? Y€s { I No I l

Nol

What, rf anylhrng, was done alter yoLl reponod?
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sXa
Trurh Jusl c6 and R.concr[anon Commrssron (TJRC) Sl.lem.nl Form lor Chrldr.n r rl:I.
I Were lhe.e other people allected/vtolaled, ll yes p!ease exolatn

Drd you nolrce afly chanqes rn your lle afler thrs happened (heallh schoo home, lamry or fnends)?

n Are you n a posrlron lo tel olhers (maybe the Commrssroners)whal happened to you? Ycs J I No [ ]

o Has somelhrng lrke lhrs happened to any other chrld thal you know? Yes I ) No I l

p Who else may have seen whal happoned lo you?

t Exp.ctrhons

e)

hal do yoLr lhrnk should/could the Comrnrssron do [or you rn respecl lo rhe vrotatron?

b)

s lhero anythrng else you would lke lo share wrlh us?

STATEMENT TAKER

Whal was your rmpressron ol lhe chtld?

ls the chrld tra!matzed?

Does the chrd have any vrsrble Inlunes?

Yes I

Yes I

No[ ]

No( l
lf yes, explarn

Name

ID

Oate and Srgnalure

Telephone number

4
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Append ix 6

Gazette Notice

Crrrrrr \orl r J9J0 or 20ll

l tlL IRU lH. JUS IICE AND RECONCILIAIION r\C I
t \t) 6 t,l 1t)tttil

Il{E'lRU IH JUS flCE A\D RECONCII-lr\llON (H t:ARINC PROctlltlRLl) R ['l-ES

Eth.lpttl,20ll

fLrrll!lpJnl r)rcJn\ Jn\ ncr\orr ol ()r8,rrlr/.rtron r\ho ,s

gr\cn lha rrBhl h\ lbc ( onr[)l\\lon lo |.lrtr!rPJtc rn llaJrrlr85

hrl,l b\ th. CorNnr\ilon

PLR\(lANl to se(tror) 29 ol lhc lnlh .Ju\Uc. und

Itccon( llutl(rr\ n rt 2008,1hc Iruth llalr(c. d l{a!otl!lllnllon
Colnrlr\\u)n nle\ lhc lollo\\rnts l{ulc\ to 80\(nl llte

pro!cdurc nl rt\ hcJrrl)8r

I lhcrt l{uler nl,r} hr !rlcd .l\ lhe lruth lusllLc .rnd

I{clorl!lllJtrorr (llcdrIrg l'ftxedurL) l{ula\

2 lhc.c I{ulcr shall eonrr rllo lor(c on the d.rte r-rl

publr(ar()r) rn lhc (jdl!lt(

'I ln lhe l{ult\. urllc\5 thc ( onlc\l othLr\\ lsc rLqulrc\-

'A!t nle.u\ thc Irulh Jurtr,,c ,rrld RcL(illLrlldtron ALl.

100t.

'(orrrr1lrssron counsel rnc.rn\ (oun\cl dppotnlerj b) lllc
(i)rurnr\\r(,r(rs lo Js\l\l thc ( ()nlnrr\\r(ntcr\.

tr)rrrl.lrL)r olIc,,r ttrc.ttts the Irr'.rLlqrt.rttt: ol Ihc
( ornnlrs\ron lo!.rlcd lD NJI()br Jrrd ,r,l\ \)thcr olll!( lhJI lhc
( ortlrt)r\\lorl ,n,r\ dcrrcrt.tlc .t\ rts ollrec erthrr gcntrllll or lor

,r panrtul.u purpo.c

Conrn)r\5ro sl.lll' mc.ur slJll hrcd h) lhc tolllnll\\()rl
or \rlh tlre ,lulholl) ol lhc (ountrrrton ,rrc pcrhr0rlng
,unctron\ ol tlt( C()ttltut\5h)n-

rlo(unlrnt nrrJn\ attr rceorr.i nudc or \t(,rcd r0 t)h\\lrJl
(rr flcLlrr)|ll! lonl urrl rn,.lurl. r\fltlcn .lc!trorlr( .rudl0l,rJ)t,

!rdcol,lpc, JlUltrl rcproJur,tton: l)h(,logrJplt) rt:.tpr, grrphr

ntrertrltr-hc or Jll) othcr d.rlJ Jrld rrllorrllullorl rccorrlcrl or

\h,u(d h) lt.[]s ol .rn! dc\ r(c

nc15t)rl 0)L.ur\ ! rl!tlrrJl fcr\,rrl

rntcrcslcrJ pcrron rlLludcs pJrlr!rp.ull f0n\ (,r \ llrlt\l

r\rlllass t]lctlls .lll l)cr5oD5 and orBJnrlJttoD\ BI\rnt
rrrdcnec or tc\lll)ulp bclor! the IJlL(. rnclutltog rurvrrrtrs.
r rrtrrtrs crpcrts and perpclralorr

or!Jor/Jlror' nlrLln\ Jrl\ Sroul lrl\lrhllro,r Llut(rrxncrrl
or.lgul!\ or othcr t!l)re\ctrlntr\e c,rtlt\ lhJl rr nol .t tt..ttrtful

fdfl) Irr!Jrl\ J lar!()r) gr.lllted Iull (,r I,ulr.rl rLtD!l)nB .l\ .t

partl br tlrr (\rnrntrrsrotrcrr

{ lhc (irnrnrssroD sh.rll toudutt thc lollo!\rng I}pcs o,

hclnrrgs

(,r) rndr\rdtl.rl hc.urrrgs rrhrth \ll.rll l()!u\ ou rnJt\rdurl
!J\a\ JnJ lll( L\l)(nLn(( ol ludl\r(llrJl\ (l.rlrrrg l()

r rolrlrorrr hctrrg rrrri.rlr!rlad b) lll( L'ullrlrr\\lon

(b) ln\lrtulroll,ll h(.rnrS\ !\hr!h \lLtll lo!u! orr llr( tulc
pl,rrcrJ br .ur Il\lrtutroll or rIl\lrlulrortl tcl,rtlDB l()
yrol0lron\ hcrng rnr rrtrqatcr.l hr lhc Comnl5sro0

(c) llrdnJlrc hcrr,ngr *hrr.h \lull locrl\ on t)pc\ rrl
rrolatronr and othcr bnrad tharlcr rcl,llrnq lo lhc
nrarrdrtt ol thc (irnttttt;rtrrr

J (l ) \utrlc!t lo lh! A!1. lllc !oDJuLl ol . ld llrc protcrlurr trr

be Ioll('\\(d r.lun0B tlrc hcarrrrg: rhall hc undcr thc ronl(rl irnd

dr\(rclr{rn (ll lhe ( unrnrl\\l(xl

(2) lhu Lofirrlrr\lr)n \hrll rl o0 \rl(h d,l\5 .tl su(h tlnrc!
,llrd rrnuc iLr rl r]l,l\ dclrrlrrnc all,l rhJll Londual rts ltr.utrtgs
rn.rceurrlrrcc rrrth (hcsc r rrlcs
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() (l) lhc lnnpu,rgc\ ol lhc Conrrnrrsroi sh,rll hc Kr.*.rhrlr
or I ntlr\h

(l) lhc (rnnrnr\srrn \h.rll ldkln{ rnlo arLou,tt ,tll lll!
crrLrr, slancc\ [)r(\\rdc (orilnclcnt tnlarprclLrc lor rp()lcn or
\r!n l.u3u.lrc n\ lhc c.l\c nta\ ha l,rr prnrc\ r\r \\ Ic\\cs
JIrD(.1fln! hclorc rl

7 ( l) Anr fcrsr,n (tr (rrg,lnr/ltllon \ t\h,nc lo p.trll!ln.lc ll
lh. hc.lflng\ \h.rll nr,tlc,ul ,tfllt(,llt(rn t,t tllc frc\! hcd lo n
lr\ lhc ( onrmr\\t(nt .rt lc.tsl lo[(ccn d,l\ \ hcl()rc Ihc (lnlc o, tha
hc,rrrnu thcr \\t\l) lo nrnrcrfnlc rn

Prn )(la(l lhrt thc ( onrn]l\\r(!n r,r\ \!hcr! lhc Ltr!u0lslan!!,i
r)l ,r[\ pirlrcrrlnr cd\c dcmanrl allorr .ut ,qrplrc.rtrorr r,t hc
nr,r(l(' \\ rlhr,) ,r \hl)rlcr ltrnf lrnrt

(21 Ihc C\rnnr\\ron tn\ Ltpon \LrllUn\ ol \tnlc )cnl\ ,tnd
qlrc\lronnnrrc\ c(nnpl.lcd h) th! lLrhlt! tn\tlc ncrsons or
ortanr/,llr()n\ l() f rlt(tnntc rn tl\ h(,l n!\

(i ) | hc ('r)rrnrl\\ron rn.t\ \unr]ron .:nr pcrsol rrrelrrdrng a

.(r\ rrl! or ralrr!d ollt!cr \\h{lltcr,tdrcr(cly nrcnloDcd or not
lo anpc,rr rr pcr\on ,t,rd lc.lrl\. pr{r(lllLc dt)\' docrrrrcnl thIrg
or rnlonnnlton rcla\,tnl lo thc ('(nnnl\\lon \ ntan(lltc

(.1) lhc ( omrrrrrron rh,tll dctcrm tc .ln\ spcct,rl colrrlttrorrs
lrndcr \hrch (! pcr\oI or {rrt(rnl/(tlron ntt\ Jr,trllLlpntc l
rl\ hcnnnE\ Jnd lhc p.ln\ {rl th( hcirnng\ lh,rt .l pcr\on or
orgnIL/alr(n] nrtt\ p,tfl tctp,llc tn

l() l-ltL' ( onrrnrs\rnn \lt,rll \ct lltc fflr)nt\ lor n,rrtrctpalt(nl
b.rscrl orr--

l.l) $llrlhcr tha pcr\r)n or (rrS,tIt/allrn r\ (llrccll\ ilnd
.rrh,t.rntr,rllr tl(LlcJ l.\ tlic rn.rlr(r. c,,\(rrd h\ lhc
( rrtntnts\rol \ n).ut(iltc or

(hllhcrcl.\.u!c()l thctc\l n(rn\ ln rclnl,on ro lhc nr,lnd,ttc
,rl lhc ( orrn)r.\r)ll

(6) lhc ( ontnrri.ron ntn\ t th. tnlcrc\l\ ol ILt\tt(c rc\()\r
lhc rlthl ()l r fcr\on or orgnnt/,tlton t() Jr,trlt(tpalc t tl\
hc,u rngr

I (l),\\rurcq\\h,rll gt\c ht\ c\ rdcne. or t!\lrnron\ nn(tcr
onllr or upon ,tlTtn nlton lntlc\\ olh.rut\c (hrccted h\ lhc

9 ll) Ihc ( ornrnr'iro ih.rll .n\lrr( th.rt tl prc\!^c\ lhc
llleBrll\ (ll \\ tlnc\\a\ .lt rls hc.trrngr  nrl rn.rrnl.ltn\ tt\ \l,ntdrng
n\ .r n()nllr(lrLr,rl n(,r)-rclrrhutt!( ,1|(l n()n{(l\'cr\.t ,tl lornl t(r

lr'\lcr lrLrth tll\uta he',rlrng.rnd n,rlrona tcco !rlr.rllon

(2) lha \lrlnc\\c\ \ho rrr r(, tcsltl\ hclorc thc ( otnn]l\\t0[
nl,l\ hc Jclotnpnntc(l h\ .l lflcnd or lflrnrl! ntcmhcr ol

APPI.!DI(I\

(harr chor(a dlrnnc lha pro!ccdlng\ \uhtccl lo rcav)n,rhlc
Irnrtalron. rmposr-rl b) thc ('ornmrsrron

(1) lhc (onrnrrrrrrrn rrr,r) rcqlrc\l \rlnc\\c\ nn(l olhcr
prrlrcrpanls lo.ldrr.c lhc ('r'mnl\\rr)n on thc n,lma(.rnd
pnnr!0lnr\ ol an\ (\thcr l(rson\ \\honl lhc) hclrcrc h,Nc

rcl.r,l0l Inlfr nrirtr(rn rclalrr)t lo thc nr,!Id,nc ol lhc ( onrmr\sr(rrl

l0 ( I ) I h,j hc,rnng' ol tlrr ( (lrnnI\\ron \hall h. !,)nJ(rcl.d
hr ,r hcarrng l,rncl irnil thc ( h,rlIrcr\(,r arrtl Vrcc-( harrpcrson

\hnll dclcnnl)c thc con)po\rlroI o, cach hcaflng n.rncl

(:) ,\ hc,rrlng l),rncl \h.rll !on\r\r r)l nrn lc\\ rh.rrr lhr(c
(,rntnrr.sroncr. rrl rrh('m orrc \hJll hc .nl rI]tcfltntronJl
('onrnrrsrroncr, nnd D(rl lc\\ thnn r)nc thrrd ol lhc c(inrpo\rlron
ol .rchIln cl \h,rll h( ol crlhcr!cndar

Itro\ rdcd tlr.rr lllc ( h rncrs,n) rn(l Vrcc-( hJtrpar\on tn.l\
tonrtrlule .r h(.rrrnq f,Ir.l \\hn\c (,rnlpo(rlron (irll{rs lrorn lhnt
spccrhctl hcrcrn a\ Irng ,l\ lhc olhcr ( olnrnr\\roncrs ,rn(l nll
\rlna\\cs.rlpcnnnE hclorc lhc p,rncl .trc rnfornrcd rn \\fllrng
()l lhc rLr\on ior \ILh (1lr\r.'lron

Il (l)An\ rnlcrc\lc(l pcr\(nr rnn\ nl lcrst \c\cn d,r\\
Prror l(, J hc(rrn! rcqucsl .r mcnrhcr olthr hc,urng p,rncl to
(lrsqlralrl\ hrrn\rll ln)nr lhc hcnrng an(l \cl l(,nh lhc rcir\,)lt\
lrtr the rcqLrcst rn(l pr()\rdc \upporlrrrg (l()cunr(nr\ \hcrc
.rfrflrcnhlc

(l) l'lrrr) r!(!rpt (rl n rcquc\l lor (lr.qu,rlrlr!alr0n rhc
( h.r,onJr \h,rll e\t.rhlr\h .r pnncl (,1 thrcc (irnrnrs\loncr\
ro !orr\r(ler Illc rcqlrc\l hUl thc prncl shilll n('l rncludc

lhc (oDrnr\\r(!ncr \\ho r\ lll( s0htcct r)l lltc rcquc\1 .Ird
shnll rncludc ,ll Icn\l r)0c rnlcrnaltonil (ornnlrsroncr and a

('(rtnnr\\ron!r o, lhc othcr lrcndcr

(1) In lhc c.r\c of a raquc\l lor drsqtraltfrcattorr ol thc
( Ilirrrnr,rn Ihc Vrec-( harrpcrrrn \hnll con\ tutc Ih( pirrrl to
(lclcnnrnc \u(h n r(qtrc\t

(.1) \\hcn datcmrr,rng \ll(llr.r to gr,tnt n rcqllcsr lor
dl\qurlrlr!nlroI lhc p.rncl LonilrlIlc(i und.r I]rrilgrafh (l)
\hall cr)n\rdcr Ihc rnlcrc\l\ nn(l !(rnr in I ol \\ !t nc\\c\ nl)|cirfltrl,]
hcl{'r(. lhc ( ot mt\\torr .rnd .l(tu.ll .lnd pcr!ct\cd (r)nllt(l\ ol
lntcrc\l ,rnd \h.rll hc grrrilcd hr r cofimtlntcnl t{, llrrncss anrl

rnrPirnr.rlrl\

(5) Ihe d((r\rr)n ol thc p.rncl d!lamllIrng rcquc\ts l,\r
drsqrr,rlrhr,atrorrr sh,rll hc lln,rl

ll (l) lhr (onrn]l\\ton [],1]
\olrrc0 or t\|r( (\l rnl(ntn.lltorl
rnqurflc\

c\,rlnrnc,rnd crrn\r(lcr nn\
rl cort\rdcr\ rc[\,]nl l{) ll\
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(l) lhf L(rourr\rorl rn{r) rnnlc \llu \ 15ll\ l(, ,lll\ loLJlltxl lo

,lsLcrlaln ,uJ (lffrl\ iut\ lJrl L\suc or olher DrJltcr drt\lll8 o(ll

(i) lhe(otlrnll\\r()0\h.rll hJ\rr!!(\\ l(r.rr)) \llcol Iclc!Jll!t
t(, rt\ \\orl .urd LollcLt url(rnrrJlrnl lr')ln \u(h \ll(\ \tlhlccl lo

thc [r8olr.rlron lor fcrnllt\hrrl undct lh. l)role!l(d 
^r(il\ 

Arl

(1) lhc (orrnnrirron rrr\ requt\t lhc ,l\Jl)t.ln!! ol lhl
polrcc .rnd othcr (i\)\ arrDrc[t ollr(r.rls lo l,i(lllL(c lt\ \ orl 'uld
cnlor!( rl\ p(rr\crs undcr lhrs pro\lsloll

ll (l) lhc (orrl[ll\\ron \hall !n.urga \\ttl) lhc rclc\ar](
(rov(fllt)c l rgcnLrc\ lol pn)lc!llon lor l)crn)ll\ pl.tlcd lll
daDgrrhl rraron ol lhcrr lc\trDron\ (\\hclhcr,llrcnd! tsl\crl or

rx)l) or olhlJr rnlcntLtl()rl \\ llh lhc ( ooItl)t\\lot)

(2) nn\ rn(irrrdu,rl or Itprc\crtl.rll\( ol .rt tttrltr tdual or

otSnnl/.rllort rnal nraIc att anIll!.llloD ln \lllltlS lo tlla
( oulrtll\slL,rl lor prolctlrL)r)

(l) A pcrsorr \\hd rcqulr(\ prot!!ll(nl Il)r) prc\!trl hlnl\cll
tr) tha (ol]nrrs\ror) olLccs .ur,l nlalc J rc(ltl!\l l(,r Prola!lxrl
s!llrnt lonh lh( rct\()[\ lor su!ll raqoc't, lo.nt olilLcr ul lhe

(4) lhe (i)nnDl\\loo rh,rll or. c arr.rngcnrctlt\ l(r .lddrcs\

J[] !On(arn\ ol \\turrs\a\ .rll\lr)8 oul ol lh(lr te)lln)0ll\,
rnrlLrrJurg lhc nccd to rc(ul\c Lorur\clllnB bclotc (tr 0llur thall

lcstlrnon). or holh bt lorc ()r rllcr 8lt rn! tllclr t(\llnlon]

l{ (l)L,pon Jpplrr.rllon rnd lu r!!o.d.lll!c \rllh \!!tx)l)
25(l) ol lhc n!l lhc (orllnrl\\l{xl DIJ\ orJer thrl tlo pcr\oll
.hall puhlrrh thc trJcottl\ lor rn\ \ltn!\t

(2) I or tlrt furpo\c\ ol lhc h",rrrog .rn r.,tdcr trndtr p.lr,rgrJph

(l)0r.r\ rtlclrlJc lhu rlBhl ol dn\ Pcr\oo Io llu!c hl\ ldalllll)

dl\!lo\.-d oDl\ b\ \\r\ ol ,rrxr-rd!Dlr,\ loB lllrll.rlr .uld ll tht
(onuttrsrtotr so trrr.ictr, tllc rlEhl l{) lc\lll) bLlolt lh( ( (rnnlls\lLrll

Il (JIrcrJ, loBallltr \\rlh Jl) r)lhcr prl\.lL\ lncJ\lll!\ \lhlrll ll]c
( (rIlrl]r\\lorr nlJ\ Brdnt

(l) ln rn,llI)g \u!h u dctcrnlltr.llron Lrnilcr p.rr.rgr.rph 1!t
thc Lonrnllssr(rrr shrll (onrldcr lhc luJ\ollJbl! Prr\!t!\ rDd

\c!ufll\ !or)!errll ol 5u(h J pcl\oll .L\ l\all ,l\ lha nccd lor

rhc LorDD)r\5r(rr s procccdlDs5 t(, ht lubllr ,roJ tr.tll!p.rcll!\

(.{) lhc mri.ll.l shall cIl\or( lh.tl ,u)\ rePolt! rclalllrg lo x

pcr\or) gr,int(d par\or)Jl rorllldcr)ll,tlll) or dllot\cd t(r lc\lll\
0lol\rnouil! ulorJ rcl!r!tlLc\ lhrl rr)rBhL rc\0rl lll! ld!llll\
ol thc pcr\orr

(5) No pholoSr.rl)hr! or olll!r tcpto(lu!ll(,tr ol .l pcrtorl

tsr.rnlLd lllc rshl to Icslrl! .u)()n\ltlou\l\ .h.rll hc nt.rdt hr .ut)

pcri(rD or orB.ulr/,r(ror) olhcr lh.rrl lil! (on)llrl\5l()n c\!cl)l
\\rlh lhc c\prc\\ \\Illt(o Pcrrrlll\l{rll ol rueh pttrL,n

(6) lhc Connnrs\rou(r\ nrld \l.lll rhall not rlselosc th,;

tdcl)ul) ol lrolcLl(d \\rlnc\sc\ or ,,tlor ),rll()n rorltrdcd rn

.r prrsonxl eonlld0rllrulrt) ordcr .uld au1 rjrrtl.rsurc sh,rll

r.lusc dr\!rplur.rr\ ()r lcflrrr0lron proectdtngs .r8Jrn\l thal
( i)rnnll,r\roI!r or 5ldll ll]rr htr

(7) l']ro!c.drn8s und0r pdrugrrfh (6) \hrll rut b( d brr
lo !flrnrn.rl or !r\ rl pro!!cdr,lgs rgJrn\t lh( ollcndrnt
( o lrnrs\ror)rr or \trll ur(lrher

(ll)An\ per5on \\'h(,tc\tllles,rnon\lnousl) \h.lll t.tlc,lnoJlh
or ntirlc.rlllrnr,llx)n lo lcll lhc trulh usrDg thc nur-rdqllll)lnB
r0rlrJl\ Blrro Ior lhc purposc ol thcrr lc\trnroll) Jnd such ar
oath shall bc rcgardcd as cqulvrlcnt tr) ,rrl oalh Ll\ cn u\tn8 lhdl
p!r\(,n \ lull Jnd Iropcr I.Iu!

(917\n\ p,rrlrLrparrl,r, r trrc\\ rr)n\,rlpl\ lo lhc (,)rr)ntr\\l()n

trr har c ltn,rnrral or ptr\on.rl rrl()nn.ltroD \ h r!lr r\ rlol r!lc\ Jnl

lo lha \uht!!l r .rltcr ol lhc llc.urng renx)tcd lruln Jo!unlcnlr
propo'c,J to hc rntroduccd rnt(' c\ rdcn!!

( l(l ) U hr n dclcrl]lDrng \\ hclhrr lo rcnro\ c \u(h lnlornlJlron
thc C\xr)0ll\\ron shitll halantc lhc lcgltlrllntt PII\r!\ .uld

lfr\o ,rl lr)tcr(\l! ol lha .rl)plrLrrll rEJrrr\t llrt SLntr.rl prrntrplc
lh.rt ( onrrrs\ron proLcedrngs rh.rll bc putrltt rrld lr.rn\pJrcnl

I5 (l) \ |tr\r)n rn.r\ nP|l) lr) lhe (i,rnrnri\r(nr lr) hc
(orr\rdLrcJ lor .innrc\l\ rn .lceor(lJrl!t r!llh IrJrl lll ul tlrt,\tt

(l) 
^n 

,rpplr!JUon lor.lmrrc\l\ \hrll-
(.1) hlj rl \\ nung

(b)st1rt( lh! \roli,lr('n lor \\hlLh lhr.urrllc\l) l\ *)lrght

(!) \t.ltc lllc rcJ\,)ll\ \\h\ lhc.rpplr!drrl hclrelus lrc or sltc

should bc er..rrrsrLlcrrrl ltrr dnlllt\l\. .rIld

(d) \Lrlc rr) olhcr r!l!\.urt r)l(,rnl.rllorl th.lt lh! ,rpllrr,tnt
nt,rr rrrrh lr, hllng lo lhc ullrlrllotl ol lha ( on]nrl.\x)n
rc!JrdIr! Ihc Jpplr!,llr(rrl lor JrIrnc\t\

{1) lh. (on)urr\\lon rD.r! raqu!st,rn rpplr!rnt to pn^rd!
.rJillll()Ir,ll rnh)fittdlloD \tllcrc rl Lorl\r(lcl\ lt n(!a\5Jr\

l6 ll) \ pcr\on rnr] .rppl\ l(, lhc Loulrnr\\ro,t l\) bc

!or1\rdcred lor rcpJrrtl(rll rrl uc!ordnll!c \\llh I'rll lV ol lht
ALI on \uLh tcfln\.N lrtsr,nltd hr lhc Lonlurl,,\lon

(ll {n Jppll!.lttotl lrrr rcp.rrutrrrrt rlt.tll-
(r)ba lr1\\rrllr)t Jnd

{h)5lnte lllc !rol.rl(, lor \\hrLI lht rcp.ulrlr('rl r\ n'tl8hl

li (l) lh( (orunrr\sr(rrl rrlr\ (or\erlc puhlr(,urd lrr\.rlc
c\) \llll,rlr(',r5 lo hcJr \ubnrts:tons r':laLtng ttr atl\ nrJtltr r Jr\!J
Jt .Ill ph,r\r ol thc publr! or rl !JnlcrJ hcrntlS5
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(l) Ihe n.ulrarfl.lnt\ rn lhc aon\ull,tlton\ ltndrr par.lgr,rph
( I )\hilll rnlrlrd.,ln\ fialnnt\r\h(rn tll( ( (nnrtu\\ton L()n\tdcr\
tt](r\ !()IInhotc I() lhs [rror(\\

('l ) Ih! ( omn)r\\ro,t rla\ tn\ttcorgrafl lc.rrc to n frarson
orEdnr/,rlron or \l.tlc agcnc\ to \uhn]lI tn \\ nltng or ()rflll\ .tn\
llh\(rv.tttt)n\ rrn Jn\ r\\ltc tt conql(ler\ dc\trJhlc lor lhL nrofcr
lrndcr\l.tn(irne.r.l l)ant(ol.ll t\\lta lhr (lt\co\cr\ ()l tntlh lhc
lLrlhllnrcnt r,l ltr\t,cc or tn lh! lLIlhcr.tnrc (rl nnttoll!tl l ]tt\ ('r

lll ( l) IhL hcnlng\ (,1 thc ('o tn \\r{,n \hnll hcoJrentor
rrltdr,r L(r\crir8c, rneludrng lrrc tclcrrsr,'n c{t\Lr(r[( c\ccpl rn

rc\nccl ofhcrflIg\ thc ( ontn]l\srnn dcctdc\ to ltr\ld rn c,rntcra

(2) [hr.'rncrla t]10\ c(ntrncl tha (iIllnlt\\tolt l(r rn.ll\c pflor
Jrrrrngcncnt\ lor corcr".c

(i) Ihc ('()nrnr\\ron ntil\ h.trlltr ntcdr,r iront lh. lc\t rlon\
ol n \\rlnc\\ tr.lnlc(l Lonlt(lc It.llrl\ \l.tlo\ InltnI: llo.t((ollnt
lh! rLn\(nrahlc tnlcrc\l\ ol Illc \\tlIc\\ th! nl)hlt! iln(i lhc

!an!r.rl I)rrrrLlplc ll).rl tllc ( (nrInt\\to \ prorcc(l lg\ \h,tll hr
puhlrL .Ird lr.ln\paranl

ll) \\hcnc!cr lhr (ornmrr'ron rlcerdcs tn frocccd rn

LJricr.l or r\\rrc .nr ()rdcr lorhr(i(ltng I)uhltc.llron (ltsLlo\rlrc
or h(),(l!,r\lrng ol tl\ p()cccdrnc\ rt rhall rssrrc an ordcr tn
\(nlrng lo,rll mcdrn (\rllcl\ *lrrch h,rrc hccn pcnnt cd to
crrr cr Ptnrecrltncs rrrrrlfr Ih r\ J(Lrlc

(5 ) \l((h.r r.nr!\crrl.llt\cr ihall .thrrJc hr th(\c Ilula\ rcl,r nt
lrl !onh(l.nlr,)lrr\

(6) Ih! Cr'tDml\\ron rhlll dc,rl rrrth,r hrc.rch ol rhc nrl!s
rcl.tlrng lo (onhdcntr,tltl\ a\ tl \cc\ hr rrhreh nr.rr rnclrrric
crclttrton lrrrtn pnrl ol ()r .ln CnltrC hc,trrng or crrltrrron lrrrrn
\r,rD! r)r,rll lulurc hcaflnS\

l9 ( I) Ihc ( orJln \\r(rn slr.rll not hc hourrrl hr lhc fn)\ r\r n\
r)l tlr! I !r(lcn!!,\!l hUt sh.rll hc !rrrrlcd hr thc or(irnn^ rUIc\ r)t
(-\r(lcnrc and procc(iurc rnclu(ltnt llrc ntlc( ol nrtur.rl tu\ltcc

(2 )lllc ( (nnrnr\\rrn nrn\ rcLornrncn(l lhc pro\acllt(rn ol aD\

l)cr\on rn rn\ nrallcr \\htLh 1I tts \ tc\\ .horrltl l.)c hudlcd lrr thc
(olrfl\ rnd tn \o dorr)g \hall hc gurdcd hr c\l\ttng \talulcs and
\upporl thr rc(ornnrcnrl,rlt(rn \\tth $r(icIl(c \h('l\trr! that lhcrc
.rrc rc,r\r!nrrhl! !nlund\ lo hcltr\a lh,rl fl trlmc \d\ col]rn]lltcd
ht thot pcrv,n

lhl hc \cn\rlr\c lo lhc concc||r\ oflhc \rclIr\ ,nrd

{!) rnrrnlnrr llrc noI tu(lcrnl nol a(l\(r\ar,nl ind nnlr{rn,il
rccor!rlr,rror\ n,rlLrrc ollh! procc\\ ol thc ( onlmr\\ro

(1)\uhl.Ll to lonlplrJncc \\[h rulc 7(l) rntcrcslcd nn(tc\
rnrlLrdrnq ad\cr\cl\ nrcnlroncd pcrsors.r thcrr rcf rcsanld!\c\
sh.rll at thc rnrirrrdLral thcnrar,c,rnd rn\lrlutrnral hcan c\ hr!c
.r nehl ol rcpl\

(lJ( r()\\ !\.rnl|n.rlt(rn r), thc \rLlrn\ or \rtnc\\c\ lhr thL

\ rclrnr \h,rll hc lrnlt!d l, hcdnns\ rcl,lUn! lo,rlflrLatror\ lor
(lnrra\l\ r)r rtqUc\l\ l()t rcf,lr.rlton

(5) lhc tnxs c\.rnr[.[rol ll0dcr farnur,tnlt (]) \hnll ,n

an\ !r\a hc lr ),tcd lo llrc aLlu,rl rnlcrCsl ,)l lhc paKr)n 0r
omnnr/nlro0 rcquc\trnF lor dnrnc\l\ or hcrng rcquc\lc(l lor
rcfnr.rlr0n\

(6) JhL (innrnr\\rorr sh.tll not .rllr)\r thc rrl)\\ c\irnrrlirUon
ol \\rlnc\\c\ rn !lr(urn\lJncr\ r)lhet lh. l lh(r\c \cl (nrl tn

P,rr,r!r,rnl) (J)

(?) \{,1\\[h\lnndrnS p.rr,rg.,rph (]) rhe ( onrnr\\ton ma)
\lr\pcn(l or llnlt thc cto\\ c\nnlnalton (lrtflng ir hcafln!. lf tl
ha\ rcd\on\ to hclrc!c lhal-

(n) ,r pcr\l'n r\ tondlrcl,r)g thc cro\s c\ilnrrDJlton tn bn(l
lJrtlr

(h) lh! \rlne'\ hcrng tr,r.r c\.rnrnc(l r\ hrrng unrlrrll
\lr(s\cd ()r olhcrrusc \ltllcnnp h,lrnt ,r\ n rc\ull (rl tltL
(r(r\\ c\ilrnrn,ll r()n r)r

l0 ( I ) l l)( ( onIl]tr\r()n \hall !all nn(l c\,nt nc r\ trnc\\!\
durrrrg.r hcarrlg

(!) rl r\ prLr(icnl nn(l rn lht rlcrc\t ,rl lfltrh tlt\tlcc nnd
r!(onc rlrdlr()n l(r Irmtt r)r slr\lclt(l lhc cft)\\ c\iln]lndlton

2l (l )A pitrtrcrn,u)tr)r \\ nc\\ \hall prr)\ tdc thc (i)nntrssron
\\rlh nn\ dr\LlIrcnls \rllr(h hc rnlcnd\ to slthrrl]Lt\ itn c\hrhtl
or,rlhc^\r\( ralcr l() (luflfg lhc hcnrt\g\ nrll lc\\ lhnn \c\an
rl.rt r hclorc thc hcanng

(l) Ihc (irnnrrr.ron m.r\ nra[c !of]c\ ol rn\ r!lc\rnl
docurncnlr produccd lr\ .r \\ rtrrc\\

(i) Ihc (olnntr\\ton \h.rll rnl{)nn rn\ pcr\on (ld\cr\cl\
mcnll()r)cd rn a (,ocuntcnt \lrhn]lttc(l ns c!tdcncc l(l thc
( onrnrrssrrrn I(,r thc furpo\c ol d hc,lnnA.lnd Jllo\\ the pcr\ol
rca\r)rr.iblc lrnc lo \tI(,\ nnd rc\non(l rnr lhc Jr)clnD!'nl lrclorc
lhc h!,rnrrt

l2 ,\ nrr.nrhcr rrl rt.rll ol lhc ('orntnt\strnr 0).r\ lnlcr\ tc\\ r|\
lcr,ion \\h() h.l\ lnlornr.ltton ()rdocl nantnr\ c\rdclt(L r!lnltng
Io lhc \llhlc!l nratlcrol n hc,lflng ,tn(l ntJ\ rccon]ntc|(i lo lhc
( onrnlr\\ror) rh,tl \Uch Icr\on hc !rvclt lhc flghl to f.lflrUl,lta
r)r l!\lrl\ .rl r l)Cnllng

(l ) U'hcn c\.nnrnrng lhc \\ tlnc\sc\ Ihc ( otnnlr\\r)n \h.lil
(,r) !on\rdcr thc n!cd ro prc\cr\a th! tnlcgnt\ ()l th(

\\ rtn(\\(\ nn(l lhclr Ic\trnon\
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l'l ( l) All p,lrll!rp.nl..rnd thtu rrpr!\tnlrllr!s rh,rll nbrdc

h\ thcsc Rulc\

(2) lhc C orDrnrs\l()n \llJll dc,ll \\ rlh .r brr.rLh ol tllc\c I(ulc\
J\ rl Lollsrdcr\ ll1. rrlcludrrl8. hut nol Ilrn,lad lo rcrolrrrg tlle
flBht ol p.rtlclp.rt,on drld rrnposrrlB rc!trlLlron\ on thc luflhrr
plutr!rp.rltr)n rn or JllcrldJrtcc lll (ln(ludrnB c\Llu\lur lron)
lhe hcJflIB br .rn1 p.trttcrp,rrrt rcptstttl.rltr,:. tndtrtrJu,rl,

org.ull/.rlro 0r lclnhar\ ol thu rncdr.r

(l) Ih( Cornollssrut rl,r\ Lllt lor ((lolanrpt tu\ pelsorl

or otgJnr/Jlt(xr rclu\lllB lo lllll) !orilpl\ t\llh d \L]rllllloll\ tr)

JppcJr. or lo produ!a ttllorlrl,llrorl. (rr otlterrrtre ob\lruLl\ lllc
\t()r[ol lhe ((r[)nlr\510n Ir.rr) rr]J ILT

{ l ) I hc (\)nr 15\rorr n).r} rcqucrt lhc .rsrr\l.urLc ol lhc poll(r
rld olhcr (ro\'cr,Iu(nl .UCll!r.\.uld olltLrJI\. ulLludlnt th(

JUdrLl.lI) rr cnlorrrot rclt\.1lll \.ur(lr{rl\ JgJIl\l .ur\ pcry)tl\
rondULlrng lllcrrr\!l!(s !oDlr.lr\ t{r lhc pn)\ rsrulls L!, II.\a Rulcs

2l Ihc Iruth JLr\tr!c ,!rd I{e(-orLrlr,loon lllcdn0t
Pru(.cdurc) Rul.s l)ublr\hcd oI lhc 2oth Augusl 2010 drc

i!l.r,io oD thc brh n pfll l0l I

I \ \\/\NJAI A

^(lulg 
( ll,rrrpcr5oD

Iftrth Ju\ll!c iuld I{c!onLrll.llknl (0rD0rs\rorl
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Appendix 7

Ambassador Kiplagat's Statement
on Resumption of Office

li'i r,,'rr I APPttl0l(tl

All Conml'lione6.nd StrJf

RF: CITAIRM^N,S RFsUMPTTON OI OEIC!

C!€rting! lrom the Ch.irm.n oI theCommiiBion.

As you m.y ,tl be 6ware, the Chatm.n voluntarily st€PPtd 6side (by keePins otf the ComhLrs'on's

affairs) p€nding the dete.mination ot cerrain legal is.sue! th.t had atis€n reSrrding hit aFPoifltment'

In parh(ular, the Chairman (tcpped aside to f.cilitat the e.-iy and €Ip€dinous d.termin.lio^ oI-

(a)an inquiry by, Tribunal th.t had b(en aPPoind by th€ Chief rushce of the RePlblic of

Kcny. to inqurre into the Chairman'r (onduct, .nd whether th€ Ch.irman o!.rBhl to b€

rlmoved from of,icer and

(b) le8al prh-edings (H, gh Co n oJ Kcnya (Ndin'bi) Mi.c.ttaftoft ctt'il Arllio ion No. 470 ol2dtsl

filed by. Eroup of NCO3 and hum.n riSht! actwlsts who.laimed th.t the Chai?mrn wa!

neith€. fit to hold offtc€ nor v.lidly lppoinled.

'fh€ Cazeh. Noti.e thel.ppoint€d the Tribunal purporH to tllow it to inqure inbo the Ch.km.n's

"past c.nrluit'' rdthcr than his ',:onlrrt in olf..." Since lh. Carett€ Not(e war in<or*istent with a

pl.th readinS of te(tion 17 ot the TIRC A(t, the Chrirmin wts lmP€lled to.hallenS€ it in the (ourts,

throuSh Hign Cox, d/Kcnld (N \tbi) Mktt:llan/ots Cttn A$'tndnon No !5o/2011. ln g'anhng the

Chairm.n's applic.tion for leaee lo ch.llenge the mandat! or lheTdbunal, the Hi8h Court ruled th.t

the i$u. r.iie.l try lhc Chai.man, namely whether a tribunal .ould be formed to inquire into "rrsr"

<ondu.t. w.s vrlid.

llaving be€n s.tilficd tt'.t th€ issue raised by the Chrirman was valid and legidm.be, the HiSh Court

srBpended the oper.lions of the Tribun.l pendint the detprmin hon of thc disPute The case c.me

'rp 
for he.nng sevorrl hm€s. Th. .ourt rftord indi.atet lh,rt the T.ibun.l's lawycrs eithet sou8ht an

adioummrnt or tool n polrhor n.<6iitrting nn.djoummenl almosl evcry hme the.a*..me lor

hearing. Eventuilly. without the <aq. Soin8 for hearin& on l.16 Ockrbe' 2011. the rribunal'i l.wy€'!

informed the court th.t th€ te.m of thc Tribunrl hrd €rpired. The Tribunal's lawy€r! requested th.

.otrrt to cx(us€ lhem from iny turther court .tt€nd.fter, stying they no lonS€r hid any €lient to

repreient in the case Fa.ed with a .a3c (hall.n8ln8 th€ mandate of . non-existent Tribun.l, th€

Cou (on 4,i Novcmbet 2011) di'€.ted th.t the Attorey Ccneral, r! the.ustodinn ot lhe PubUc

inbrelt, be terved with courl papers so that he muld expre3e.ny con.ems or isruos lhat miSht.tise

with r€gard to thc Chairm.n'r resumprion ot otricc. On l" Dftember 2011, the Attomey G€ntral

informed the (ourl that hc had no on(ern. or intcrcst in the.ap. Ihis lcft lhe Courl and lhc

irlirr)Ri (ri Illt I8l, 1. 'lr(;r'.t ^\,) Pr r )r.tL L ri\rii-rl { ( ) fv: |J1] 5 !, t( \ r.] 203
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(lLrrnro $rth J !r5r' hrthuul J (lcfqldJrrl, in(t r N[(h the 8ov,{nnrnl hJd no rottntt Ihr'

lni,undl\ re,n lr.vrng ((p'red, .nd lhetu btnB nobolly to fro(cc(l .Eerr1lr. lhe (1\.'r 
'u' 

\a

,n,frlli\l rD \rthlln,w lhe rJsc Iht Comn\Rsron \va\ lcPr@trtcd rn lhe P(xAdrnSt bv a \crv

cnrrncnr rtm ol hs rto, .nJ {\Pretted rD t,blRlron (o lhe s rlh(lraBrl ol th{ (Jt.

I1,r (!urt (J\,tilc(l bv hunt.n rr8hL5 a(l,vrst, on lhc oth.r hrr(l \(rt n) iull heJrLrrri rrrd

J.tL.rDrnntrr Iherrst r(vol!LLl ri(rund lltr tr'rt sJnN r\\ur\ tlul hrLl hJ lo llrc lortrut(jn ol tltc

lrLbun.l. rrdrrrlr (r) thc IlrBnllt 1\latrrrt (u) ihc ()u)'o rui(l.r,.nJ(rrr)trr.8uhrl,rn(l,rlntrnh''N

{ thrcr',rdg? Lttr(h ol the ll,Eh Court rtrL'ltrulou'l\ rr!r'h(l tlL' , !(lcn(c, 6\ut5 ' (l i'11!nn'nlr

rJr*ri lr) lh. prrtr(5 .ind uPhtld lht !hrtrnr.n't JPf,n ttrlrrt through i lurl8nr(nl rs5uc'l ')n 2si'

Nov.ml)rr ?0ll Ihc Con,nrrsn,n n s,rlso rePrr5.ntLal rn thb rr5., bv d ver! trnrnent lrrrn t)t

hN ver! Not.bl),lhroulthoutthtc,r!..lhc(o$n,rrs,on.,rsr\tenlhtoollh.Poirhon\lhrt-

t.t) rltr (l,i,rn,itr hd(l L\\{ !rhdl\ ifPr nr!'l

,l.r lht ( hJrrrllln h i\ J FroPu r,r(l ,rl P(rson lu h(rlJ rnl( e

l(l llx,rrE.r)it,r rYLtrtr lht15suLrrJr\tlrt(utth((lLrrrrrrrlr\JPP"rnl'rr' l I'uldillcrettl!

thr(Lr tn'\\r(,r Lon5r\tr'nllr t(n)kthePo\rlro.thJtthc.cwJ\nonrrhtintheall(,ldt'orsthnt

tl,c (hrrr Lr. hJrl 1,.r,, ,,r'(,1!eJ .r ,nrfl(rn\t ,,\ (,) lht \\nrlrll.' Nl!t9(n' lLr) rltr'()trld

,ntrrJ(, ,rrtrll,r) ,rrctulrr IJ LIallLtr t!rn\r

lhr rl{\r l('trlrt'n\ r\ l'rlin tr! lh! ( ('nrnrr\unr ur th! L'url ! rn'(Jn b{ rL'rrlr'IniJ rruo) ilnr t'u't

tudBrnenl, shr(h ,s rrdh .rd,l,,ble l()nr lhe tr{b!rtt ol thc Nrtronnl (oun(rl lor lrr l(f'rlir',

\ltrL, ,' I ^-nlal,!]/!)
r\,1| lh\ lho L!urr !J$ (leru.ntrrt.(1, thtr( rr! no lt,nSer rnr or ntrt lLBnl rrlrl((1rtrtr,11 t(r th(

( hirrtrrrn. tu\unrflrun,n ultrLr ,\L(o(lrtr8l\, lhe ( lrnrrnrJn rt5unBl r.d d5surr\!d hr\ o'rtrr rn

n(rotulJrrt NrlI thl'unlLnrl rPPl,rnlf,r(nl lh. nitrurule lor lh. (hrrrnun\ (riur* oi rtlr)r\ rnt

tr) llre(lu,thanl,J\,r!v!r16ltlrr!\llt.uor"llltr$rstr'ltrtrltbheLllrr\ol,rLcrrtrl

(Lr) tht Lh.rsnL,n\ d Ei rl .lthrnl url hJ\ .t\.r beur irrr\ullul, rt..rrrJcd or olhor$rte

inhruLl! r.krle(l h! lhr ruurLs or Jrrv olh.r aulholrN lhe,rLrI}rrrttrrerrt, ll'ci('l('ru r!otr'rr's

\ lr\lJnrlJub5Dt,h8

lhc (hJ,rnrrn,t !r rc((,pt (,1 r l('ttd (lnt(d 6r lJ U,r.r lUl2 \rlIt'd b! rt\o (orntrrrJ\(rnL.',

,,1,1'rn,IlL\ s'[ll!d(,dt\h,lf L,r rll! \rtrni] chlr lht lcllcr 5rt r\ tr.lu.rlorr rh( ( lrnilnr.'rr \

rL \unrl,t(i. !l ('rrr!\ rll!rtJl\ h(nun -
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l^) ' a l.t..wtthot hns I'dci ,,nir ot tt/., issucs prcsrtncd b4or. tlk Tahrnnl' ) ard

(b)theChairman hrs returned to officc "ru,llm | ro 'Jultnhon. a duntn o hod?'

Tho lettor nlso rlaimr lhal thc Chairrnan hns d€m.ndcJ tfiat d.rum€nLi rel.rted to the Fihal R.port be

relGs.(l to him "n Jn.t conttdl4 tio q ?tLttig poitv $tab/.Jlr.l l\ tlt. Co nrc.ior,' and thnt the

Chairnran his.nnonn(cd n) th. sidff that hc h.r rehrrned "lo !/rrf{ l}i l in,rl Rcfon Lastly, the letter

purfh.ts lo Jir.lcl lhc Chairman to 'ir.n* .o,trtrf ro tt( Co' Mst0t'\ r!fucs t tcsl ctpttsrltJ rtuh\l to tln

$ lry rlr Caxrnn$e.,," .nl to " tFdu hru attunphng to nllwn.c th. Co" iesion s tuo* n r un\t "

Th. Chairm.n wishes to (la fy. and heeb),drr€(ts, cvery Comm,ssroneri'nd 5t!ff hember to note

(.r)lhcrc (dnnot bc r*.o crntftr of powr,, nam.ly . Chair .nd .n A(hng Chrrr. 
'n 

thc l€irlorrhip

o{ the Comnris.ron. Un(ler the TJRC Act,.n r.tint Ch.ir only p€rform! rhe Jnri6 of rh€

Chdir du!16g th. alx.rc. or incapr.at' of thp Chrir. A(.ordrn8lv. nny poB.crs or authorir!

,14'vrdrrrlr c\cr.iro(l b],,r on tJehalf of the A.tin,t Chiir Inprc(l tiv op.rarion of law upon rh€

Chairman's 16umptrcn ol AuthorjW;

(h).s .on.oded by lhe l rrbunal's lakvers in Court, Ihe ter.r of rhe 'lirtrln.l lormed to rnqurre

ink, the Chairmans (ondu(t c\ptl('d in,unr20r1 Pnor to that, the'rribunal had forn.rlly
(lIr€stcd itt .ppointrng authorty dnd olher r.laanl Sovcrnment 6ffi..< for the.ttcn.ion of

ilr t€nn. fhe aFFointrn8 ruthorty tuiEd doq,n the lribun.rl'i reqnesr Io. .1n e!tcnsron ol ,rs

term, presunrably in vn,w of th. tligh Courr's firdin8 rhat rhe chnlteng! t,rt8.d hv rhc

(:hnirmnn aganrll lhr man(htcot the lrihun.l wai v.lkl In vir.w of thc f(refrinB, rhcr€

!v,r r$ T hrndl ir eristcn(c as .r lhc dale ot rhc (-hallm.n's rernmptioa ot officc.

Accor(llnBly, thc (ont€ntiotr that llle Ch.irm.n has r€rurn.d ro offa.€ in d€fian(€ o( the

Tflbunai has nn rd(tudlor l.grl mrflt:

(()rheChairmin dos nor noed.nv "n,'yr/t,lidn" or"r honh!" ot.rnv CommissiorPr or staff

nrcmlrr to resumc ollice Any C,)mDi.rslone. or sr,lff mcnrtEr who i! utrhappy wirh th€

(:hrirnl.n's rcturn to officc should rJise th€ matttr with thc appohrins iurhonry or rhe

(ourrs Anvthing sh.rt of rhis sill he trort..d ar insutro rnahon, to be Jealt wirh in
r.(onlanft wilh thp n'l.vint l.'Balnnd rLq('plinarv p(xedrtrcs;

(d)lhc Comrrssron rtr(l rLl (tatf nr. legalty tftapabli.of r(rrmutaring inv..t,srrtrS l{h:v to

withhold rhe Commisrion'! tlo<ui!.nt! from the Chairnlan. Anv ruLh "fotr,v," asrumrns

one *as put up in lhe nhrerKe of the Chairnlan, is rlrra,ir.s the'IIRC.\.r.nd h.nce null

rnd vord A.(ordrnBly, thc Chifmin erFi-ts ev.ry (inmissro.er .nd st.If nitnh, to

li,l;,,r' l APPtNol(t!

'r,,)l'.1 
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rvrrl tt' Ir r rll su(h ol lh! CotnnBston't deunt('ntt N the Chrrrnln tr1'y from ntrre r') hmc

rcqurn,,n tht crc\utlon ot thc hrn(lrotrs ol hrr oll(e A y Commr\\roncr or slrll medlr{r

who tlcftG !r\y such r€que5t sh.ll l-r. Llc€rned to bL cn8rllurx rn Insubodrnrllon' to tp dtrlr

w'th n r.cordance w,th the relev.nt ltErl and Js'lPln'rv Pro'edures

(€)thcrhrtror.nhasnotrelurkdtoofl(e",0', lt tlv tottl RLPart ' l-quJlly, UtChaudnnh$

not rrturned to olfrce io -,,rl.xt. t,I. Cdtrrxrrrvon'' (tYk " ln*trd, lhc Ch''nnrn hrs

tr,turned to l('rJ thc Cotrrnus!rcn and LlErh.rSc hB tunctroN 
'5 

eet out h the IJRC '\tt' hlr

oath ol olr(c d lcher or rPPoutm.nt Adu, Jn) (onrrirssrontr ur lturl trtntEr hho r\

unhJPPy Frlh lhe Ch.rrr,n(in's return rt rrnr to raL* thc hrttcr srth thc rPP() rlrn8 
'uOro 

t!

!r thc rourE

(l) th(,Comhbs'on drrd tts st.fl r.t lcgrlly rn.rPrble ol ordtnng or IBlutsturE rh! Ch'"truf to

''in<.on tl ta the Loo,nbrroi'! (lrilfs " Anv su(h requ6t shrll hcncefo'th be d(tm'd in nLr

ol d,\n,\tx\i rnd uriuborJrn.uon, lo h Jcnlt hrth o 
'c(o(l'tn(e 

wrth th' rel€vinr lt8!t nLl

.1rs(rPl'..rY Iro.tdures, rrrd

(tllthe ChJtrnntn (l05 .ol rrFd dlc Commrlr'on \ or ILr !t:ll 5 nr!ri!tron' e\llr$s or othPrB Gt

r),(' \c ro th! (onr rrssrorit oltt(15 I}le (hrrnn.n codrcs t() the Cohutj\\lon'\ r'lrrrLa bv

vrtu. ol lt,) hrvlnB lNn !.ldlv r|Pourtcd tu hls P5rtro', Nhr(h rPlourlnlefl hrc \nrc

lxg, (!trIutr\td bv tht courE

.\llComnre on{5nn(ttLdlrJrchcrctryd"t<tedtc'^uictherboveclanll(cho'ls,rnd'Lcordtlrc(hrtr

.ll tho duL'(ooferatLon ln thc dL{hdr8e of hrs ottr(ral dut''! /\8'1tn, rn} ComntEtronrr ur lhlt

n\enrbt,r \ho ,t unhnFpy wrtl\ U\t dr(rtrvc 6 al llbtrty to rsrse tI' ultcr *lth UN JPPo'nt''B

rulhorrt(s or lh? (.urls

, - .l
-=? . /i, <*I''- ---l -

( ha'routr, Iruth iustr c !rJ ltelotu'luho. Contn'ssrcn

!htr l JuttiLc ol rht l(LPublk Dl RcnYJ

\t ir't.r! to tht !JtnNt & lleld ol the Lrvtl lrv'Lt

I,,'nu.nt5.<retirt.l\lrnl'tlvol just(€ li.horLl Cohr5(,r & (orr5lrlutronrl Altirrs
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Appendix B

Guide for Focused Group Discussions on the Nature
and Extent of Violations of Socio-Economic Rights and
on Perception of Economic Marginalisation

November 2011

[Targel Groups: inhabrtanls ol regDns: members ol elhnic miior]ty group/indgenous group (mixed men +v/omen or
separalely). women: lhe poor (urban and rura )l

A: lntroduction
The Trulh Juslice and Reconcrlalion Commrss on (T,lRC) is mandated lo inquire inlo economic marqinalisation. ln partrcular. it

is Iequrred lo inqurre inlo perceplions of economic marginalisalion by diflerenl seclors oi sociely - reg ons, elhnic minorities
w0men the poor (urban and rural) and youlh - and lo make appropriate recommendations for lhis lo be addressed.

Aim ol tha FGD'
The Commission rs organrsing countryr,!ide Foclsed Group Discussions (FGDs)largelng lhe lisled groups rn vanous regions
in order to elicit views and lherelo.e enhance lhe Commissrons underslanding relating lo 1)whelher lhe groups percerve
themselves lo be econom cally marginalised and if yes. how: 2) any facts/evrdence lhey may have lhat suppods their perceived
margrna[salion: 3)whal recommendalrons lhe Commission should make rn relation lo any percetved economic marginalisalion

E con omic Me ryln alis eti on
fi,largrnalization is lhe social process ol becomrng or being made margina (especaly as a group wilhin lhe targer socrely)
Those who are margrnalised exisl on the periphery ol sociely oflen nol Iust rn lerms ol d slance lrom the centre (ol economic and
polLlical power n Narrobi) bullhey also ag behlnd an erpecled level of f,erformance in economic polilical and socralwell being
compared w(h average condrlron in lhe sociely as a whole

Economic margrnalizalion iS produced by lhe process through which groups are drscrimlnaled drreclly or rndLreclly. in the
dislribution ol social goods and services such as heallhcare. educalion, social securily, waler and lood, housing, tand and
physical infrastructure (roads schools heallh facililEs): in general, expenditure on developmenl Whrle in lhe economic sphere
ind vrduals and groups muld be pushed lo the margins by the operalion o, market forces and lhis is found pedeclly legal, it is lhe
inlervenllon olthe slate and i1s agenls in a variety olways lo lip lhe balance unlarrly ln iavour of parlicular regions or groups * or
its lailure to inlervene n iavour ol lhe vulnerabte lhal is blameworthy and lhereiore subject of this rnqutry

For our purposes, discriminalion is underslood as any drslincl on. erclusron reslriclon or preference based on any ground such
as race. colour descent, or national or ethnic origrn which has lhe purpose or eflecl of nu liiyrng or rmpar.ing lhe recognltron
enioymenlor exercise. on an equalfooting, oi nghts or social goods and servrces
While emnom c margrnalisalron is a dslinct concept. il is linked wrth socra and polilical margrnalisation. EconomEally
margrnalized groups lend lo be socially margrnalized as well. they are disadvantaged wilh respecl to bolh resources and power

The ldea ol 'Perceptlon'
Perceplron relates to how one views, interprets or perceives'a parlicular situalion lorour purposes. whelheron€ is economically

APPTNDI(TS

jr rri fl r! i 1.. ,r.1 ir., r,ilt, r. 207



lPt,tNDt(tl

tnc uded or margrnalised Faom an rndrvrdua perspeclve how one v ews or underslands a srlua|on s a iorm oi persona/ lrulh

From a group/socrety s perspecl !e, lhrs would amounl to socrela/ lrullr Because of the subleclrv ty nvolved (rn personal and

socretal lruth) a perceptrcn rs tn essence a Derel ralher lhan lesled realrty whch s lacllally provediprovable and s related

to ot amounts to Forens rc/faclual lrulh Whrle perceptrons aboul somelhrng or a srtuaron (by a0 rndrvdual or group) could be

unfounded, tl ts not always the case because percept on could rn iact rellecl (provable] real ly whrch rs estab[shed when thal

beIelifeeIng ]s rnvestrgated

The purpose ol lhrs study (FGDs) rs nol necessafl y to tease oul the realrly (laclual) about economrc margrnallsatpn Rather (
arms to elrc t vrews held by lhe desrgnated groups hon lhe[ persp&hvewhether they beleve/leel they have been economrcally

margrnaltsed These are persona/or socrela/lrrlhs lhat lhe TJRC needs to acknowledge and valrdale whrle of course presenlrng

anolher (laclua ) naratrve (to lhe exlent that ll ex sts and rs at varrance wrth perceptrons held) about economrc maTglnalsalron

B: General lnstructions for the FG0 Facilitator

inlroduce yo!rself and lhe nole{aker rn the language lhal lhe members are conversant wtlh

Erplatn lhe tmporlance of the TJRC s work rn partrcu ar that relatrng to economrc margrnaIsatron and the rmponance

ol the FGD

lnlorm pancipants that the Lnlormatron they wrll provrde rs partcularly usefll lo lhe Commrssron rt wrllorm parl

of the Frnal Report (the marn product of the Comm ssron's work) and rt wrll assrsl the comm sslon n formllalrng

recommendatons lo address economtc margtna rsalton

Answer allquestons lhe partrcrpants have lo ask before you sta( the sessron

Let them know aboLrl how ong the sessron wrLl lasl

Tell lhem lhal all answers are cotrect There are no wtong answers

Remrnd lhem lhat panrc palron rs voluntary They can wrthdraw from the process rf they Lrke

Remrnd parl crpants lhat lhe tnformatron collecled ircm them shall be trealed w(h utmost confidental ty and shall nol

be used for any other purpose other than the Commrssron s purposes research

C: Classifying lnformation

Bfiel descrrpt on ol FG0 pan crpanls (eg women rural poor rnhabrtants ol Coast etc)

Attach rsl oIFGD padrcpants

Provlnce/Reo on

1

2

3

4

6

7

Counly ---.-
Name of elhnrc commun,ly __
oale ol FGD 

-

Name ol Facrllalor

D. FGD Question ltems (Disaggregated)

l. GENERAL QUESTI0NS RELATED TO ECONOMIC MARGINALISATION (FG0s {or rcatons)

There rs oflen the be rel that some regrons or groups rn Kenya have been margrnallsed especrally economlcally

What rs yo!r undersland ng ol (econo,n c) margtnalsatron?
. Prcbe luse prcbng ot subsianlalng queslons) ta eslabhsh patlctpatlls lnderslandng of rclaled

concepts such as porlcal naQnahsalpn and sac?l (excluston) narEnahsalan

Once vrelvs are expressed or lhrs /ssue valdale key vpwsfran padrcpanls and sharc the TJRC!
wsrcn/undetslandng af econantc natEnahsatton

2 Do you beleve lhal as a regron yo! have been margrna[sed econom]cally?
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Prche lo eslabl$h n relallon lo whal /ssues lhey leel naenalsed

^ ls I lhe d$llbulnn af physrcal nhaslruclue such as roads schoo/s hosp/,a/s elcT

. jtsttbuhon af soqalgoads and servrces such as heallh laallrcs and heanhcarc, hougng
educalton (schools) soctal secunly, wale( and faod?

, Represenlatron rn pub|c employment (pubhc/crvrl servrce)?
, Prcbe fudhq lo eslabhsh whelhet t rclales la d$ltlbulrcn ol land lar olhet nlusloes

arcund land) a pnnary neans of ptoduclon)
- Olhet lhngs done/not doneT

It lhe language af'htsloncal nluslEe B used prcbe la eslabhsh whal patlrcpanls lhnk means and
whelher lhey lhnk I was nlendd ot has had lhe ellecl af narEnahsng lhen econonoally

3 Who do you blame/who do you be|eve rs respons b e lor your margrnal salton,

, Ptabe lc eslahlsh whelher lhey have any spectfic actors tn mnd (lhrs ca, be lhe governnenl
speclc elhnc geup nch neqhborts local l,lP calcnelgaven len, A/Gos Localleaders elc)

. Prcbe lo eslabrsh who n lhen vpw lhey lhnk $ lhe ncsl tospanslble lor lher econonrc
margnahsalpn

. Aanly lha! govehnenl rcfers la lhe lhree arns ol governnenl as well as olhet slale nsliulons
(hke parcslalals) Cla t'y lulher lhal gavernnent relales iol aojy lo cenlral govemmenl n Narcbt
bul alsa local governnenl (local aulhonlgs)

Why do you lhrnk lhal you are margrna|sed?

. Because we wanl la gel sone spectlcs on why they leel nargnahsed lwhtch 6 genercl) prcbe
la ablan sarte /acls on lhlngs lha! nake lhem rcach lhe cancjuson lhat lhey are nargnal$ed
ecanamtcally

. AsA them la descnbd provde any nlotnalon lhey nay have on lhe slalus ol Srto-Econonrc
Rrghls

5 Whal do you lh nk are lhe reasons (poltltcal, econom c or cullura ) for your econom c margrnaltsalton?

. Lel drscr.issron llow heely bul prabe appropnalely la eslabhsh whelhq tt 'slher cullurc? Llestyle?
Unsuslanable ecanontc acltv y? Exanples can be rehance on rcn.led agt0ullure pastorahsn (athet
lhan beng unsuslanabie ecanonrcally nloieres wlh chtldrcns educalrcn elc)? ls I cuslons !ha! bat
nenbers c[ lhet conmunly lrafi awnng ldnd ot engagng ecancmca]ly?. ls t lhe[ pohltcs (renenber Mot s s)asa mbaya nasha nbaya neanng dcn ! suppotl fie and you wt]l
suffet)?

. Whal abaul poor leadershp ncludng among local leaderc?

How have you (as a group) coped wlh economrc margrna rsalron?

. Prabe lo eslabhsh how lhet narynahsahon nade thef, feet Od lhey leel unwanted as foreenerc?. Prabe la eslabhsh how lhet nargnal$alrcn allected lhet vow al lhtngs how I allecled how they vewed
and relaled la olhets (nenberc ol olhet connunlas?)

7 n/hat do you thrnk should be done to address the legacy ol econom c marg na rsatron?

Ehct vrcws freely wlhoul gang nlo whal lhe new consllulon prcvdes unless tl comes up ea y n lhe
d/scuss/0,
Ptobe la eslabhsh haw lheylhnk lhe new cons ulon has changetl lhen sttuatrcn
Prcbe lulhet lo eslabhsh spctlic lhngs abaut lhe new conshlulrcn lhal shauld be enphasoed These
can rclale la lheB ol Rehls Devalulton Equahsalton htnd land rcloms elc

6
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I Whal do they see as lhe r role tn addresstng economrc margrnalsalron?
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II. QUESTIONS RELATED TO ECONOMIC MARGINALISATION OF ETHNIC MINORITIES

There rs ollen lhe be El/perceptron lhatelhnomrnofitres ln Kenya have sullered margrnallsaton, especlally

economrc margrnalrsal on what rs your underslandlng ol (economrc) marglnallsallon?

. Probe (use prcbng or subslarral/rg queslons) la eslabhsh patlrcpanls underclaodng ol relsled

co,'?cepls such as porlrcal nagtnahsatton and s&nl (excluson) narEnal$atton

Once v,ews are erpressed o, lhls ,ssue valdale key vews lron pattcganls and sharc the TJRC s

wspn/underslandng ol econanc natgnahsqtuon

Do you be[eve lhal as an ethn c m nor ly/rnd]genous 9ro!rp you have been marg nairsed economEally?

. P/obe lo eslabrs/r rn relalron lo whal,ssues lhey feel/have fell naQn)ahsed

' rs I wrlh respecl lo clzenshq and legal rccoqn rcn

: lhe d$lttbjlpn ol physoal nkas!ruclue such as roads, hosp/tals schoo/s and health

faclthos? The d$lnbulon ol socnl goods and serv,ces such as heallh lactlios and

heallhcarc housng educalron (scioo/s), soc, al secunly, water and food2

r Represenlallon 1n publrc em ployment (pu bIc/crv I serv ce)?

. Ptofu fulhet lo eslaDrsh rvhelher rl rclales lo dslnbulon ol land (ot athet tnqsltces

arcund tand) a pnnaty neans ol ptoduclPn and sutvtval fat cetlan elht1rc nnodtes
and ntdeenaus Pea7le2
Olhet lhn)gs daneiiol done?

. ll lhe language at h$loncal npsloe B used prcbe la eslabltsh what patltcganls lhnh tl means and

whelhet lhey lhfitk I was nlended ot has had lhe ellecl ol magnahsng lhen ecananltcally

Who do you blame^rho do you beleve ls responslble lot youl margrnaIsaton?

. Prcbe ta eslabhsh whelhet lhey have any specr,tc aclors n nnd (lhts cen be lhe govennent

speciic elhnrc grcup rrch neqhbours local MP, colantal governnent NGOq Local leaderc elc)

. Ptofu to eslabrsh who n lhe[ vrcw lhey lhnk $ lre mosl responsrb/e lat lhetr econontc

naenalsalon consdefing dfietent penods n h$lory

. Clanfy lhal gorenmenl tefers ta lhe lhrce ams of governnenl as weil as olher slate /nsrlurons

(hke paraslalals) Clanfy t'unhet thal govennent rclales nol only lo cenlral governltenl n Nanabt

bul alsa local govemnenl (locai aulhontes)

4 Why do you be reve lhal you have been matglna|sed?
. Eecause we wan! lo gel sone specfics ou why lhey feel maenahsed (whtch $ genercl) probe

la oblan sone facls onthngsthal nake lhen rcach lhe conclusrcn lhal lhey arc nagnahsed

ecanancallY
. Asl lhe., to descflbe/ prcvtde any nlomalpn lhey nay have on the slalus o/ Soc/o-Ecororl,c

R,9hls

5 What do you lh nk are the reasons (polttrcal economlc or cult!ra]) for your economrc matglnaltsalron?

Lel drscussron fiaw heety bu! prcbe spprcpnalery b eslabhsh whelhu I ]s lhen culturc? Lleslylez

Unsuslanable econontc aclNly2 Exanples can be rchance on Grt'fed agncullue, paslorclsn (alher

lhan beng unsuslanable econonrcally tl nteietes wlh chldren s educaloo elc)? ]s I cuslons lhal bar

nenbers ol lhel connunly hon ownng land ot engaEng ecanomca]ly?

ls tt lhen pahltcs lrcnenber Mot s sasa ntbaya na$ha nbaya neant)g don I suppotl me and you wll

suffet)?

Whal abaul paor leade$hp ncludng amang local leade$?
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Do you lhink lack ol adequale polilical rcpresenlalion contibuled lo you economrc naryinalisalion? How?

6. How have you (as a group) coped with economic marginalisatron?

Prcbe lo eslablish how lheu naryinahsalrcn nadelhen leel. Did lhey feel unwanled. as foreigners?

Has lhis changed?

Prcb lo eslablish how lher narginalisalion allocled thei view ol lhings, haw it affKted how lhey viewed
and rclated lo olhe6 (nenbers ol olher conmunilies?)

Whal do you lhink should be done lo address lhe legacy of economic marginalisalion of elhnic minorilies and
indigenous p€ople?

. Elicl views heely wthoul going inlo whal lhe new constilution provides unless i! cones up ealy in the
d,scussioa.

. Probe lo establish how lhey lhink lhe naw constitution has changed lheh siluation

. Probe fulhet la eslablish spacific things aboul lhe new constitulion thal shoutd b enphasized These
can relale to: lhe Bill ol Righls Devolulion: Equalisalian fund. tand telams elc

Whaldo lhey see as their role in addr€ssing lheir (previous) economic marginaLsalion?

III, QUESTIONS RELATEO TO THE ECONOMIC MARGINALISATION OF WOMEN

There is often lhe behef/percepllon lhal women in Kenya have suflered marginalisalion, especially
economic marginalisalron Whal is your underslanding of (economic) marginalisalion?

Prabe (use prcbing or subslanlialing queslbns) la eslablish padicipanls underctandng ol retated
concepls like polilical naqinalisalbn and social (exclusion) naryinalisation

Once views are expressed o,r lr/s issu€, validale key vierys hon palicipants and share the TJRC s
vtsion/unde$tanding of econonh narginalisalion

2 Do you believe thalwom€n hav€ been marginalised econom]c€lly?

. Pra& lo eslablish in relalion lo whal issuos lhey feel/hav7 lelt marginaljsed:
c, is il wilh res@l to cilizenship and legal rccagnilion.
o tho distribulion ol social goods and services such as heallh facilities aN healthcarc:

housing, educalion (schooh): soc/a/ secunily, walet and food?
o Representalion in publlc emptoymenl (publicicivri service)?
a PtotE fudhet to eslablish whethet I relates lo discrininalory land awneship latys (ot

olher iniuslices arcund land)?

c Olhet things done/nol done2. ll lhe language ol Dislorba/ rniuslice's usod. probg lo eslabtish what patlicipants lhink il moans and
whelher thay lhink il was ntended ar has had the etrecl ol naryinalising lhem econonically

3 Who do you blame^rvho do you beheve is responsibte lor your marginalsation?

P/obo to ostab/ish whelher they have any specific actots in nind (lhis can be the governnenl;
spacilic elhnlc group: rich noighbouts. local MP; colonial govemnent: NGOsi Locai /aadsrs olcJ
Probe 1o estab/,ih who in lhei view they lhink /s lhe mosl resrr),:,sible lor thet econonic
matginalisalion-

Clatily lhal govornnenl rclers to lhe three arns ol governnenl as well as olhet slale inslilulions
(like paraslalals) Clarfy lwlhat thal governnonl rclales not only to centrat govemnenl in Natobi
bul also local gavennenl (local authailies).

7
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4 Why do you belEve lhal you have been ma.grnallsed?
. Eecause we wanl lo gel sane specfics on why lhey feel naQnahsed (whtch ]s

general) prcbe la obtan same lacls on lhngs lhal nake lhem rcach lhe Nncluson

lhal lhey are narynahsed ecanomoally
. Ask lhem lo descnbe/ provde any nlormalon lhey nay have o/] lhe stalus o/

Soc,o-Ecoromic R/ghts

5 What do you lhrnk are the reasons (pol ttcal economrcorc!ltural)loryoureconomrcmalglnalsalron?

Lel drscussron ,ow lreety but prcbe apprcp alely lo eslabl$h ,thethet tl ts lhen cullue2 Lleslyle?

Llnsuslanable econontc acfivl'l2 Exanples can be rehance an tatnJed agncollue paslorchsn

(olhet lhan beng unsuslanable ecanonrcally, nlelercs w h chtldrcns educaton elc)2 ls t
custons lhal bar nenbers of the[ connunly ton ownlng land u engagtng econonoal]y?

ls lhei pohltcs (renenber Mats stasa nbaya nasha mbaya meanng donl suppod ne and you

rv l suflet)?
What aboul poat leadershe ncludng anong localleade6?

Do you lhnh lack al adequate pohloal represenlalon conkhuled ta your economc nntgnahsahonT

How have you (as a qroup) coped w th economlc margrnallsalon?

Prcbe lo eslabhsh hotr thel nargnal$altc/n nade lhen leei Ad hey feel unwanled as foreqners?

Has !h$ changed?

Prcbe to eslabhsh hov/ then naenahsahon at'lected lhe[ wew of lhngs how t atecled how they

vtewed and rclaled lo alhers (nenbers of olhet cannuniEs?)

!!hal do you thrnk should be done lo address lhe legacy ol econom c matgrnallsatron o[ elhnrc

mrnor tles and rndrgenous PeoPle?

Ehcl vefis heeiy wlhout gong nto whal the new cons ulon prcvtdes uniess t canes up ea y n
lhe drscuss,on

Prcbe ta establsh haw lhey lhnk lhe new consl ulton has changed lhe[ stlualton

Prcbe lulher lo eslabrsh spec/fic lhrngs aboul lhe new cansltlullcn thal should be enphastzed

fhese can relale lo the Bll ol Rtghls, Devalulatl Equahsalotl fund land reforns elc

8 What do they see as therr role rn addresslng therr (prevlous) economrc margrnahsallon?

IV QUESTIONS RELATED TO THE ECONOMIC MARGINALISATION OF THE POOR (RURAL AND URBAN}

There s ollen lne belefi perceptlon thal the poor rn Kenya have s!flered marg na rsalon especrally econ0mrc

margLnal salron r(espectrve ol elhnrc ty or or grn What 1s youl understandrng ol (economrc) marg nallsatron?

. Probe (use prcbng or subslanl/al,ng queslrcns) lo establsh patrctpanls underslandng of te]aled

concepls hke pollrcal maQnahsalon and sacal (excluston) maqnlahsaltotl

. Once vrcws are explessed ol] lD/s /ssue valdale key vews han panapanls and sharc lhe TJRC s

vtsnn/underclandng ol ecooonc nagnahsa on

2 Do you beleve lhat the poor have been marglna[sed economlcally? l-]ow?

Pra& la eslablsh n telallo, lo whal /ssues lhey leel/have fell fiatEnahsed

$ t vllh rcspect la c Eenshp and legal recagnlrcn

6
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lhe dslnbulrcn Ol socal gootls and sevces such as heailh factltF-s and heallhcare

housng educaton lschoo/s) soc/a/ secu,ly walet and fosl?
Represenlaton n publc employmenl (p!bhc/crvtl serv ce)?
Prcbe ludher la eslabhsh whelher I access lo land a nalot neans ol ptoducllon2
Taxalon and labau laws?

Olher lhngs dane/nol done)

Probe la eslabl$h whelhet laclors such as poor educahan/ lierccy dtscmnahon (re labour
na el) locahon lrcnaleness) lack ol (adequale) sc9alspendng on povedy elc have conkbuled

3 Who do you bla.nei who do yo! be|eve rs responsrb e lo. your margrnal salon?

Clanly lhal gavernnenl rele6la lhe lhrce anns af gavenfienl as wetl as athet slale nshhl]ons
(h(e paraslalals) Clanly lLtdher lhal governfienl relales nal only lo centrcl governnenl n Nalrabl
bul also local gavernmenl (local aulhanl@s)

Prcbe la eslabhsh whelher I has been the sane at have lhev been beller at worse under

a) I he Keny all a Gov e rnme nl

b) Mot govennenl antl
c) Kbakt govennenl

. l,A/ lh respect lo each ol lhese governmenrs are lhere peaods when you lelnol econom cally
marg nalsed? Or when thrngs were betler?

How lo rale government ,nleruenlrors, Iany, These nctLrde labour aws mnrmum wage edL,calron pub|c
Spend ng and poverly eradrcaton programs,

Other than the gove.nmenl, are lhere any olher enlttres lhat you b ame for your economrc margrna tsa|on?

Ptobe lo eslablsh whal specfic roles lhey assqn lo any al the enldqs naned n lher narynahsalton2
These enlies could be colonal govemmenl lorcen govemnenls, sot]'Ety lyou own) pohtoans'leaderc
(ncludng chLtrch rehgous leadersl, NG0s2
Dayou lhnklackot adequale po\lrcal rcprcsenlatrcn conltbuled la you economtc narynahsalrcn, How2

6 Whal do ya! lhnk has been lhe rnpa.t ol the econonlc nargnahsalnn af lhe poor on lhe poor socely?

7 Whatdo you lh nk should be done lo address the egacy oleconomrc marg na[salron of lhe poor?

. Ehcl vrcws t'reely wlhoul gong nla whal lhe new canshtulton provdes t)nless I cones up ea y n lhe
d,scuss,o,

. Prcbe la eslabhsh haw lhey lhnk lhe new cons uhon has changed lhen slualon. Prcbe ludhet la eslabrsh specrrc lhrngs a baut lhe new conslttulton lhal shauld be enphasrzed fhese
can telale la lhe Btllat Rtqhls Devchlon AffimatNe actrcn Equalsahan h)Nl land rcforns elc

8 One of lhe marn challenges expenenced by lhe poor all€mptt.g lo fght ior lherr fights rs access to l!Stce bolh
In terrns o{ ccsl and d,slance

P.oba lo eslabrsh whal nteNen!rcns by governnenl can be nade n lh$ regar prcbe la
eslabhsh whal nleNenlons can be made by cNtl socely lo enhance access lolusrce /or the
poor Whal $ the role ol rnlormal/usrce syslgms2

9 lYhat do lhey see as lhetr ro e tn addressrng thetr (prevrous) economtc margrnaltsalton?
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Appendix 9

THE COMMISSION ON ADMINISTRATIVE JUSTICE

ADVISORY OPINION ON THE TRUTH, 
'USTICE 

AND RECONCILIATION COMMISSION

The Commission on Administrabve Jusl]ae (hereinaher referred to as !he Commission) is a Cohstitutional

Commission established pursuant to Article 59 (4) and Chapter 15 of the Constilution of (enya, as read

with The Commrsslon on Administrative .lustice Act, 2011. Under Article 252(1) {b) of the Constittrtion, the

Commission has the powers necessary for conciliation, media6on and neSotiation. FurtheL Article 59 (h)

and (i) of the Constitution which is repticated by Section 8 (a) and (b) of the Act Srants the Commission

powers to investigate any conduct of State Otficert, or any act or omission in Public Administrahon that is

alleged or suspecled to be prejudicial or improper, or to result in any improprietY or prejudice Section 8(h)

of the Act provides as one of the lunctlons of the CommiSsion to provide Advisory Opinions on proposals on

rmprovement of Public Administration.

Under Section 26(a), the Commission i5 empowered to adiudicale on matters relatint to administrahve
jusdce. Secnon 29(c) Srants the Commtssion power to inveshtate anY mafter arisinS from the carryint out

of an administra6ve actron, upon a cornplaint to the Commission, or on it5 own ini6ahve. Under section 2

(1),the Commission is empowered to deal with a deciSion made or an Act carried out in public service, or a

failure to act in discharBe of a public dutY required of an officer in public service.

ln litht of the above Conshtuhonal and Stalutory mandale, the Commission, of its own mohon invited

rhe TJRC Chair Amb. Bethuel Kiplagat and the TIRC Commissioners, for a mediation process. OwLng to

reluctance by some of the parties, the mediahon proce55 did not achieve fruition, and the Commission

therefore elected to consider the manert and render an Advisory Opinion.

At the outset, we wish to 5tate lhat we have duly warned ourselves that ce ain aspects of this matter

have been the subject ol judicial proceedings, and have taken due regard of such p.onouncementt. ll
is important to note that this opinion is not a result of investiSations conducted by the Commission-

ln any event the matters that were befo.e the Courts have been concluded and the issues that fell for

determination have been determined. This Opinion rs therefore picking up from the resultant effect of

the judicial decisions in so far as it relate5 to Administrative Justice and Public Adminisrration and to offer
possible avenues for complehon of the TJRC tasks without interierences with the Court5' OrderS.

The TJRC ls a Statutory Commission established by the Truth lusrice and Reconciliatlon Act, Act No. 6

of 2oo8 (The TJRc Act). The T.IRC Acr was enacted atter considerinS the fact that there have been 8ro5s

violations of human rights, abuse of power and misuse ol public oftice, and t hat there was need to Sive the
people of Kenya a fresh Start where justice i5 acaorded to the victimS of iniusrice and past tran5Sressions.

The frame.s of the TIRC Act were conscious of the fact that some of the trans8ressions against the Kenyan

people could not be properly addressed by our iudlcla I institutions due to procedural ahd le8al hlndrances.

The Commissioners of the TJRC were duly appointed in accordance wilh lhe relevant provisions ol the

TJRC Act and no issues arose as to the suitabilily of any of the Commissiooers at the hme. Thereafter, an

issue aro5e as to the suitability and/or credibility of the Chairperson of the TJRC conhnuint to 5erve as

such. The dispute ended up in Court throu8h Misc. App No 470 of 2009 Republic vs. Truth, lustice and

Reconciliahon Commis5ion and another Ex-parle Njeru KathanBu and 9 Othe15. ln this suil the er-parte

Appli.ants alleSed that:
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a) Alhb Eethuel (rplagar was unfit to be appornted as a Commrsstoncr and Challman of the T]RC on
account of hrs past record as he was alleged to have been rnvolved rn defendrng lorture, abuse of
ludrc al process and polrc es of drctatorsh p rn kenya du ng the per od he served as e drptomat and as

the Permanent Secretary rn the M nrstry o{ Forergn Affarrs

b) the TiRC Act spccrflcally excluded holders of publlc offrce, both serv ng and rehred, kom membershrp
ol the TJRC because the actrons of publ c oficers are the sublect of the tnvesnganons be ng undertaken
by the TJRC and therefore rhe forwardrnS ol the TIRC charr's name for apporntmenr to the TJRC was
therefore agarnst the spr t and letter of lhe TJRC Act

c) the Oath of Ofhce taken by the TIRC Charr w.s nuL and vord as rr was taken be[cre publrcahon of the
nohce of hrs apporntment rn the Kenya Gazzette

ln short, the Applraant5 were querhonrng the recommendanon by lhe Selechon panel a.d nomrnatton
ofArnb Bethwel Krp agat for apporntment as Commlss oner ano Charrman of the TIRC Theseallegahong
were also supported by a sechon of members of the publrc rnctudrng a 5echon of the crvrl socretv who
q!eshoned the surtabrlrty of the TIRC Chrrr to conhnur as such

The App rcants sought rn order of Cerhorarr, to quash the "Oath of Oftrce" of Amb Bethual Ktp agat
on acco!n! that rt was rrregularly admrnrstered and that the Selechon panel that proposed hrs name
for apporntment was no! properly conshtuted The Appltcants contended that lhe Chtef Jushce had
admrnrstered to the Charrman of !he TIRC the oath ot ofhce on 3rd Augu5t 2OO9 before the apporntment
or publrcatron on the 14th August 2OO9 whrch was done vrde Garette Nohce Nurnber g737, and lherefore
,t war r'reeula. and (a'ed lo. qupsnonrng

The Court found that accordrng io the Gazctte Nohce, the apporntment was made on the 22nd.luly 2OO9
before the oath of othce ,,!as admrntstered and lt was on y the pub tcaton that was done on the t4th
August 2009 and thereforc decl ned to grand the order of Cerhorafl by holdrng that,,there was nothtng
wrong wrth the publcahon of the notce of apporntment after admrn strahng the oath" tr was also found
thrt the selechon panelwas properly conshtUted

The second prayer soughl was that of proh brnon, to prohrbr( Amb Belhuel Krplagnt from runnrng tha
offces of lhe TlRc as charrman or parhcrpahon nanyway n the affarrs of lhe TlRc The court looked at
the JUflsprudence that rnforms the Lssuance of such an order of prohrbrhon, and found that the remedv
of proh brhon as sought by the Applrcants was not avar able to them The App rcatron was dlsmlssed wrth
costs on the 28th November 2011

As !hrs matter wa5 pend ng lrhgahon, Amb Krplagat had lorned the other Commr5sroners .nd srgned a

etter rcqueshng the establrshment of a tnbunal to rnveshgate the allegahons agarnst hrm Thrs was done
on thc 12th of Apil 2010 through a unanrmous decrsron by TJRC On loth December 2010, the Chref
Jusoce appornted a tflbuna under Gazette Nohce Number 15g94 to rnveshgate the conduct ol the rJRc
Charrperson, lncludtng, but not ltmlted to, !he alletahons that hts past conducl eroded and aorrpromrsed
hrs egrnmacy and cred btlttV to chalr the TJRC

Amb Krplagar had, on 2nd November 2OlO released a 5rgned medta statemenl we comtng the dectslon
of thc Chref Justrcc to appornt a t bunal After the appo ntment of the robunal, Amb Ktp agat hled an
epOlcahon beforc thc tflbunal challengrng rts luflgdrchon to rnveshgare h s past condLrct The mohon v,/ai
however {o!nd by rhe tflbunal to bc latal y defechve and ncompctenl and was strucL out The t bunal
a 50 lound thal rt had lur sdrcnon to rnqurre n:o the past conduct of Arnb Krp agrr He ihen moved to
thc Hrgh Co\rrt and frled HC Mrsc Crvrl Applrcanon NO g5of2OllBethwet KrptaBat Vs The ChrefJushce
and Others nnd sought to challenge the proceedrlrgs of lhe tnbunal by way of ludrclel Revrew The matter

al,Pt H 0r( t (

2t5



tPPtN0t(t5

crme befoae Hrs Lordshrp Jushce Muchel!rle to determtne whether to Erent Leave, and $rhether lhe teave

tranted to rnrnlu(e the proceedrnB5 5hould operate a5 a 5tay of the proceedrngs belore lhe trrbunel The

ludBe held that the Leave sho!ld operate as a stay after takrng tnto accoun! the matters lhat th. trlbunal

was go nt to rnveshgate Nonethel.ss, tha Judte dtd rhake some observahons oblter, whlch we shall make

reference to later rn thrs Oprnron

Thrs mafter wai however wrthdrawn by Amb Krpla8at on lhe 1sl day of oecernber 2011 lnlhemaanome,

!he t(bunal's hmel ne had exprred before thadrelea5edltsreportwhrchpromptedlheTlRcto nsntutelR

Case No 7 of 2012 The Truth, lusnce and Reconcrlranon Commrtslon Vs The Chrel Jushce of the Republrc

of Kenya and Beth\,rel Krpla8at The Appl cant sou8ht an Order of Mandamus compelllnB the Chlef Jusnce

to eppornt a tnbunal pLrrsuJnt to Secbon l7 (2) of the TIRC Act n the alternallve, they sought an Order of

Mandamus compelhng the Chref lusnce to raconsntute the lrtbunal appornled on 2nd December 2 010 and

an Order of Prohrbrhon to prohrbrt/restrarn Amb KrplaSa! from achng and or resum ng offce as Charrman

and Commrssroner of TIRC and/or enlennt the oFhces ol TJRC lt rs lmportant to note that at th15 polnt

Amb K plagal had srnce "stepped asrde"

ln a lenglhy and reasoned ru!n8 de vered on 24th December 2012, Hls Lordshrp luslce Warsama

determrned that the TJRC had no letal capacrty or authorrty lo bnnS the present appllcanon a8alnst

Amb (rplatat The JUdge a so held that much as a member of the TJRC may be removed lrom offce
for mrsbehavor or mrsconduct, the mtsbehavrour or mlsconduct must have arlsen at the nme the

Commrssroner or Cha rman w.s rn ofhce On the perhnent quesoon before the court, the ludte held that

there rs no statutory power mposed upon the Ch el Jushce oi the Republc of Kenya to appolnt a Inbunal

to rnvesn8ate and rnqurre rnto the pa5t conduct of the TJRC Cha r or any other Commrssloner He also held

that tha former Chref lusoce had no powers, authorrty and/or lurlsdrchon to appornt a trrbunal to rnqurrc

tnto the past conduct of the Charr of TIRC Ha went ahead Io drsmlss the AppLcaton wllh costs agalnsr

TIRC, whrch co5t5 were to be borne by the Commrsstoners personally

It rs clear from thrs rather sad and unforlunata hrslory of the TIRC that the alletahons levellad atarnsl

Amb Krpla8at were never determrned upon therr ments lndeed Jusnce Warsame alter aasntahnt TIRC

Commrssroners for hlnB the App|canon whrch he consrdered frrvolous nonetheles5 observed at Pa8a 32

of hrs rulrnS that "none of the allegioons have been consldered, rnvesnBated and determrned" 8ut rt rs

equally clear tha! lhose alleBahons, rnsofaras they relale to allcBed conduct before apporntment, cannol

be leBally u5ed to bar Amb K pletat trom occupyrng the offce of charr to the Commrs5ron

Atter the aloremenhoned RuLrnt, Amb KrplaSnt returned to ofllce Io conduct hls duhes as the Chalr of

TrRC He d d not 8al a warm and Senerous recepnon from the rest o[ the Commrssroners resulont rn a

standoff between the two The other Commrssroners were of the vlew that slnce the matters atarnst Amb

KrplaSat had never been determrned upon thelr merlts, he co!ld not s t and parncrpate rn the prepararon

and pronouncement of rhe TJRC Report

Followrnt thrs stalemate, the Commrssron, wearrnB l(5 conc!Latlon hat, souBht to provrde a forurn for

medraoon between the two partre5 Amb Ktplaga! anended to the Commrss on'5 ofhces on lhe 5lh March

2012 and rn a lentthy drscus5ron lastlng almost lhree hours Eave hl5 pornts of vrew of !he whole matter He

atreed rn the sard m.eon8, to a reconcrltauon and medlahon process lo be steered by the Conlmrss on

The other Commrss oners of TJRC were also Invtted to a meehng wlth the Commrsslon on the 6th March

2012 They elecred to send the Ch ef Execunve Offrcet Mrs Patrrcra NYaundl who, after erplarnrnB that tha

Commrssroners sent apolotres as they were havrnB lormal hearlnts, also 8ave an account of the posrlron

as Vrewed by the TIRC Commrs5 oners What followed were lormal leners from the Commrssrorl dated 5th

March 2012 addressed to Amb K rplagat and the Chref Execuhve Officer ol TIRC, seekint lormal concurrence

o{ both Amb Krpla8at and the otncr Commrssroners to a medlnion process On the 14lhMarch 2012,
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the Commirsion received a l€tter dated 12th March 2012 trom the Chief Execuhve Officer of TJRC Mrs.
Patricia Nyaundi informing the CA, that the other Commissioners were con5ulting on the contentS of the
Commission's letter of 6th March 2012 and would as soon as possible revert to the Commission. The
Commission has since not received lurther communication from her. On hrs part, Amb. Kiplagat called
the Commission's offices on the 9th March 2012 and politely declined engaglng in any further processe5
concernrng the mafter since, he noted, he was now setlled in the TjRC offices and therefore saw no need
of engaging in the mediation intended by the Commission.

ln li8ht of the commi5sion's powers and functions as already highlighted, and in view of the clear reluctance
to en8a8e in mediation by the parties, the Commission etected to switch from its mediatve role under
Section 8(f), 26 (c) and 29(2) to its Advisory role under sechon 8 (h) of the Commi5sion on Administrative
Justrce Act 201l. Thus, to the extent that Amb. Xiplagat moved to resume otfice on the one hand, while the
rest of Commissioners are determined to thwart his move on the other hand, these cons6tute ,,a(tion,, and
"omission" respe.tively as detined in Section 2 (l) (a) and (b) of the Act. tn the interests of the countrv, the
Commission thus proceeds to render thir Advisory Opihion as mandated bv law.

The Commission has with abundant caution and care, considered lhe facts relating to this matter and the
effect that the continuing stalemate would have on the integrity of the TJRC report due to be released. We
have alro carefully analyzed the jud ic ia I pronouncements that have been made concerning some aspeats of
this malter. Nonetheless, whilst the Commrssion respects the decision of the Courts and concurs with the
basis of the decision there n, the same do not preclude the Commission from maktng its Recommendations
from the perspectve of public administratlon.

It is our view that the cumulative Court intervenhons have blurred the determination of a very important
question, namely, whether Amb. (iplagat, in laght of the allegations levelled again5t him concerninS hjs pa5t
conduct, is s!itable to hold oftice as Commissioner and Chair of TJRC. The judicial pronouncements whrle
sound in law, have effechvely stopped inquirV and determlnation of the 5aid questton. tndeed, the law is
clear and the Court is ritht on the question of which period the tribunal may inve5hgate the conduct of the
Chairperson. lt cannot be the period prior to the enactment of the TJRC Act and before his appointment.
However, the lntegrity of the outcome of the TJRC's report must be protected and guarded in view of the
enormous task that has been Sranted to the TlRc.

In our view, the contest is one between [egality and tntegrity. While the legality favours the return of the
Amb. Kiplagat to TJRC, it is irp to the Commission itself to protect the integrity of th€ process. The question
as to whether Aftb. Kiplagat s hould parhcrpate in the remaininS proces! offjRC is a question not of legality
but of integrity What effect would he have on the inte8rity of the report if he substantively participated
in its preparation?

The question is not about who is right in law but what etfect hi5 participanon is going to have on the
strenSth of the report? We reiterate and agree with the observation5 that had been made much earlier by
.lusbce Muchelule in HC Misc. No.95 of 2011 which we quote betow in ertenso;

"For me, the applicant is faced with a serious moral issue. Hi5 appointment was on the basis that his
conduct, character and integrity were beyond reproach, and that h€ was going to be an impartial
arbiter in whatever proceedings that were going to be conducted by him lt was erpected that he was
not involved, implicated, lnl(ed or associated with homan rights vaolatons of any kind or in any matter
which the Commission is supposed to rnvestigate. But now, he is faced with a situahon where his past has
allegedly been dug out and his own Commission mav very well be seeking to invesUgate him, The issue is
not whether the a,legations beinS levelled atainst him are true- wh.t is materiat i5 that the commission
will want to investigate the circumstan(es 5urrounding the death of Robert ouko, the wagalla Massacre
and the NdunB'u Report on illegaUirregular a ocation of public land and in each case he is being adversely
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menhoned He canoot srt rn ludSement when the tss!es are berng d scussed lusnce wll cry rl he were

altowed Io srt rn ludgment, be a !vrtness and an accused, all that the same ome My adv se rs that he should

do the honourable (hrn8"

We egree fully thal Amb Krplagat cannot be a ludge ln hrs own cause We further observe that Amb

Krplag.r falls on the nght srde of the Law but on Ihe wrong srde of lntetnty
we therefore advrse as follo\rs

That Arnb Bethuel KrplaSnl should be allowed to return and srt rn h s olice rn accordance wrth lhe

Court Orders

That havrnS assessed the nrne lett wr(hrn whtch the TIRC ts requlred to prepare and submrl rts

reporl vrs a vrs the hme lt would take for any appeal h ed by the TJRC to be determlned, t would

be rll adv sed for the TIRC Commrssron.rs to beieve that such determ nanon wlll be made rn hme

before preparahon of the r Report

Thar Amb Bethuel Krplagat should not partctpa!e or rnterfere wlth the preparanon ot lhe TIRC

report sLnce 5uch parhcrpahon rnay have a ne8allve effect lo the acceptance of lhe Repot He

should however be Srven nn opportunrty to revrew the repor! wrth n ! 5hort hme and to 5arrpt an

addendum to lhe report whereln he may aSree or Srve hrs d ssennng opln on Thlg ls precented

In the Report of the lndependent ELecloral Revrew Commrtslon (lRtC or K e88ler Commls5ron),

tv/o Commrs5roners duly elpreSsed therr drsSent, and rea50ns thereof, whlch !vas lncluded as an

addend!m to the report

That Amb KrplaSa! be pard the enore drfference tn salary [or Ihe perrod rn whlch he had stapped

asrde 5rnce he was on half Salary

Amb Bethuel Krp1.8at should howevet, rn a show of Sood farth, warve the costs that had been

granledtohrmbytheCourtsrntheJudrcra processesbelweenhLmandTlRC Lndeed,Amb Kplatat
had ndrcaled to lhe Commrs5 on th:t he was not keen 1n pursurnS the costt Sranted !o hrm bY the

Cour!5 and onlv wanted reconcrlanon f, howevet he should eleat not to do so, ll would be worth
pursurnB an Appeal rn lrBht of 5 32 of the T.IRC Act whlch Erants rmmunrtY from personal Iabrlr(Y

6 lt has also not escaped our altenhon thal the amlcnons rn TJRC have also been the subj.ct of

polrtcal rnterlerence A threa( by a sechon of Rtf( ValleY Members of Parllament to relect the

report of the TIRC rf Amb KlplaSat ts excluded rn th. rema nrn8 process rs unfortunate srnce rt

demon5trates sectarlan support whrch ulhmare y undermlnes Amb (rplatar's authorrty SeekrnB

sectanan support by Amb KrplaSat or any of the Commrssloners, wrll only seek Io erode the

rnteBnty of the Report

We do observe tnat the hardshrps expertenced by the TIRC have struck a sad and solemn note ln Publlc

admrnrstraoon rn Kenya t rs ronrcal that the very lnsntunon establlshed lo achreve lashng peace and

h:rmonrou5 co-exrstence amonB KenyanS, by provrdln8 for them a forum Io drscuss Such maners keely

and rn a reconql atory mannet should be the same one engulfed ln wranSles We belreve the TIRC

Commrs5roners have the courate, wrsdom and abrlrty to pull throuth thl5 task, and we lnvrte them ro do 5o
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Appendix 10

Aide Memoire

The Commissioners are concerned about the conflicts o[ rnterest presented by Ambassador (iplagat.

o Ambassador Kiplagat was present at a meeting of the Kenya tnteltigence Committee in Waiir two
days before the gtart of what became known as the Wagalla Massacre.

. Ambassador Kiplagat was an important witness to events leadrng up to the assassinaton of
the Honorable Robert Ouko, and was recommended for further inveshtation and noted as an
uncooperative wrtness by previous inquiries rnto that assassinatjOn;

o Ambassador Kiplagat has admitted to having been involved in land transactons that were labeled
by the Ndunt'u Commission of lnquiry as irregular and illegal

The Commis5ioners are also concerned that Amba5sador (iplagat 5wore under oath before the panel that
selected the Commissioners that he "has not in any way been involved, implicated, linked, or associated with
human rights violations of any kind or in any matter which is to be investigated,, by the Commirsion. (See
Section 10(6)(b) of the Acr.)

The Commission is requrred by its mandate to investigate all three of the areas lasted above in which
Ambassador Kiplatat is involved or linkedi massacre5, politcal as5assinations, and irregular and iltegal land
transacions,

All three of the areas listed above have been the sobject of numerous statements and memoranda to the
Commissaon, and many of these statements (over three dozen) have specifically mentioned Ambassador
Xiplagat as linked to these and other violahons within the mandate of the Commrssron.
The Cornmissioners are unrted in the po5ihon that the conflicts of is5ue raised by Amba5sador Xiplagat need
to be addressed in a credible and transparent process that i5 consistent with the rule of law.

H istorv

The Commi5sionerS, including Ambassador Kipla8at, with the assistance of aa external facilitator and mediator,
entaged in a series of internal con5ultations from February to April 2010 to come up with a mechanism to
address the conflicts of interest of Ambassador Kiptagat.

Afler much discussion and consultation, Ambassador Kiplagat insisted that the only proper mechanism to
address the issues raised by his presence was a tribunal established pursuant to Sectton 17 of the Act. The
other Commissioners aBreed with thi5 approach, and all nine Commissioners, includint Ambassador Kipiagat,
agreed rn writing that ths (6rnrfl1551a. would request such a tribunal and that Ambassador Kiplagat would
step aside untilsuch a tribunal had tnished its work.
The Comrhissioners 6led a petihon with the Chief lustce in April 2010 asking that a tribunal be established
to determine if Ambassador Xiplagat had engated in ,,misbehavior or misconduct,, under the Act by signint
a falJe affidavit claiming that he had no involvement with matters to be inveshgated by the Commission and
by continurng to pnvately and publicly claim that he was not involved with any maner to be invesigated by
the Commission.

At the tme the Commission subrnitted its peition Ambassador Xiplagat had already chanted hrs positon
on the meeting in Wa,ir, first asserhng that he had never been to Wajir in his life, and then ctaiming that he
did not remember if he had attended a meebng in wajir or not. Since the filing of the pefiton Ambassador
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Krplagat has been remrnded by others that he had ln fact been present at a meehng rn Wallr two days before

the start ol the waBalla Massacre Havtnt been remrnded of hls presence, Ambassador (rplaBat nolv assans

conhdently tha( no securrty operanon was drscussed rn the meetnB he aRended over 27 years ato

The Chref lushce announced the establrshment of a trrbunal ln October 2010

The chref Jushce ln exercrsrng hls proper letal authonry under the Act adopted an rnterpretahon of thc phrasr

"mrsbehavror or mlsconducf' that was broader than that asserted by the Commrssroners rn the peohon, and

created a tftbunal to look rnto rssues of rntegrlty and credlbllltY throughout Ambassador KlplaBat's llfe

A three lud8e tnbunal began rts work rn earnest ln Dccember 2010 lollowrn! the "slepprnt asrde" bY Amb
(rpiatat

Whrle Ambassador Krplagat first welcomed the creahon of the trrbunal as a forum before whrch he could

assert hrs rnnocence, Amb Krplagat hled a challenge before the trrbunal quesnonlng lts lurlsdlcllon

The tnbunal rejected Ambassador KrplaBat's challenle and connnued wlth lts work

Ambassador Krplatat then went Io the Hlgh Court to challenge the Jurrsdrcllon of the trlbunal The Hrgh Coun

granted a temporary stay of the proceedrnts of the trlbunal so that Ambassador Krplatat's arguments could

be heard wrthout Preludrce

Whrle Ambassador Krplagat pursued hrs mafter rn the Hrgh Court, the lrfe of the trrbunal exprred rn Aprrl 2011

The tfibunal never had an opportunrty to frnrsh rts work, and thus dLd not rule erther Ln favor or atarnst

Ambassador KrplaBat

ln November 2011 Ambassador Krplatat wtthdrew hts ca5e bafore lhe Ht8h court before the court could

reach a decr5ron

The Hrgh Court never ruled on AmbasSador Krplatar's challenBe to the letalrty of the creanon of the tr bunal

A group of former MP5 brought a case rn the Hrth Court ln Autust 2009 challentrnS, rnter alra, the creahon

of the TIRC and the selechon of all of the Commrssroners Ambassador Krplatat ratarned separate counsel

rn thal case, and artued that the only proper procedurc for queshonrng the apporntment of a commrssroner

was through a tnbunal under Seclon 17 of the Act

The Hrgh Coun drsmrssed the challenge brought by the former MP5, and ln lts oprnron noted that the proper

avenue for challengrnB the presence of a Commlssloner was found rn Secllon 17 of lhe Act

ln lanuary 2012 Ambassador Krplagat returned unanoounced to the TJRc ofices assernng that he had bean

"cleared" by the cou rts

The Commrssron requesled that Ambassador KrplaBat honor the pledBe he made to the people of Kenya and

to the Commrssron that he would step astde unhlthe trrbunalhnrshed rts work

Ambassador KtplaBat reiected the appeal of hrs fellow Commrs5roners and rnsrsted, contrary to the hrtlory of

the court proceedrnts, tha! he had been cleared by the couns

The Commrssroners went to the Hrgh Court to, rnter al|a, enloln Ambassador Krplatat from returnlng to the

TIRC unless and untll a tflbunal addressed the rssues rarsed rn the Comfilsslon's pebnon

Judge warswame of the Hrth court rn h15 dectslon noted that no process had Yet been completed concernrnt

the rssues rarsed ln the commrssron's penhon, yet the iearned iudEe nevertheless rulcd aEarnst the commlssron

before provrdrng the Commlsston an opPortunrty to artue the merrts of lhe maRer

Current situation and wav Forward

The Commrssron has appealed the decrsron of ludge Warswarne

Ambassador KLplatat has now re!urned to the TIRC TheCEOvaca!edheroficernordertoprovrdeAmbassador
Xrplatat vrth an office

The Commrssroners met wrlh Ambassador Krplatat on 30 March 2012 At that meehnt the CommrssronerS

rerterated Io Amba5sador KrplaBal that the dtfferences wllh hrm were not of a personal nature, but were

drfferences based on pnncrple The Commrssroners explarned Ihat the rsSues rnvolved the rntetrrty of the TIRC
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pro.ess, rncludrnB the 6nal repon, and the conflrcts of nterest presented bv Ambassador K plagat rn three areas
wrthrn the mandate of the Comm ssron

The Commrssroners expressed drsapporntment that the conflrcts of Interest rarsed by Ambassador Krplatat
had yet to be addressed, and asked Ambassador Krplatat to honor the ptedge he made to the Commlssion
and the people of kenya tn November 2010 - vrt , that he woutd graoously stand asrde whrle hrs conflrcts of
lnterest were addressed by a trlbunal set up under our Act

The Commlssroners concluded by nohng that unhl a process addressrnt Ambassador Ktplagat's conflrcts of
rnterest was concluded, the Commtsstoners would conhnue to be reluctant to work wrth htm
The Commrssioners exchanged vlews wrth Ag pS Mr Xrbara on Apnl 3,d 2012 on the possrbrlrty of rnvolvtng
Ambassador Krplatat ln the rematnrng phase of the TIRC worl, rn pamcular the revrew and approval of the
Commrssron's fi nal report

ln the meehng wrth the Ag Ps the commrssroners rerterated that the rssues we have wrth Ambassador
(rplaBat are not of a personal nature, but concern rssues of pflncrple and the tntegrlty and cradrbrlrty of the
TIRC process

The commrssroners noted that allegahons lrnkrng commrssroner Farah to matters to be rnveshtated by tha
Commrssron were rarsed The Commrssron, wrth the full cooperahon of Commrssroner Farah, rnveshgated
those allegahons and found clear and convrncrnt evrdence abso,vrng commrssroner Earah of the alletahons
Commrssroner Farah decIned to request a tnbunal pursuant to Sechon l7 of our Ac!

The Commrssroners are of the vrew that the followrng could be the basrs of such tnvolvement

1) Ambasgador Krplagat wrll revrew drafts of the hnal report In the same manner and at the same hme
as other Commrssroners The6nalreportrsberngpreparedbyatechnrcaltearnofexperts!nderthe
supervrsron of a commrttee of the commrssron once a draft of the report rs ready, comfirssroners
wrll be grven an opportunrty to revtew and comment on the draft The technrcal team wrll then
redraft the report taklng rnto account the comrnents of the Commrsstoners

2) Ambassador Klplagat wrll not be allowed to revrew those sectrons of the report that concern areas
tn whrch he has a conflLct of rnterest, rncludrnt those parts of the report concernrng massacres,
polrbcal assassrnahons, and land Ambassador (tplatat wrll be grven the same flthts and
opportunrhes ar any other adversely menhoned person Thus { the report Includes an adverse
hndrng concernrng Ambas5ador Krplagat, he will be Brve6 the same opportunrty as other adversely
menhoned rndrvrduals to respond !o that find,ng and to have hrs responsa taken tnto account rn the
final draftrng of that 6ndrnt

3) Ambassador Ktplagat has refused to honora summons to teshfy before the Commrssron He rsthe
only person to date who has so refused a summons Unless Ambassador Krplagat atrees to teshfy
before the Commrssron pursuant to thrs summons, the Commrssron reserves the ntht to pursue
legal enforcement of rts summo.s as provrded for under Sechon 7(G) of the Act

4) Ambassador KtplaBat must agree to comply wrth the decrsron.makrnt processes of the Commrssron
set forth tn the Act and as establrshed by resolubons of the Commtsslon The Commrssron
has operated successfully for over flfteen months wlth these procedures, and all of the other
Commrssroners to date have ab ded by them
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