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(2) A post-retirement medical fund with the guarantees specified

in subparagraph (1) shall be required to conduct actuarial valuations of
the fund at least once in every three years.

(3) The scheme rules shall specify how deficits or surpluses in
the post-retirement medical fund shall be offset or utilised.

Dated the 11th October, 2018.

NZOMO MUTUKU,
Chief Executive Officer,
Retirement Benefits Authority.

LEGAL NOTICE NO. 193
THE RETIREMENT BENEFITS ACT
(No.3 of 1997)

IN EXERCISE of the powers conferred by section 55 (3) of the
Retirement Benefits Act, 1997, the Retirement Benefits Authority
issues the following guidelines—

THE RETIREMENT BENEFITS (GOOD GOVERNANCE
p g L2018

PART [—PRELIMINARY

1. These guidelines may be cited as the Retirement Benefits
(Good Governance Practices in the Management of Retirement
Benefits Schemes) Guidelines, 2018,

2. In these guidelines, unless the context otherwise requires—
“actuary” has the meaning assigned to it in section 2 of the Act;

“administrator” means a person appointed by trustees of a
scheme under such terms and conditions as may be specified by the
trustees;

“beneficiary” means a person, other than the member of the
scheme, who is entitled to receive or is receiving a benefit under a
retirement benefits scheme;

“corporate trustee” means a trust corporation;

“custodian” has the meaning assigned to it in section 2 of the
Act;

“independent trustee” means a trustee who has been nominated
by the sponsor and who does not have a material or pecuniary
relationship with the scheme;

“insider information” means information that comes into the
trustees’ or service providers' possession because of their role in the
management of the management of the scheme which may be used to
the detriment of the scheme;

“key person” means a person who has authority to plan and
control the business operations of a scheme and whose absence would
materially affect the performance of the scheme;
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“manager’” has the meaning assigned to it in section 2 of the Act;

“member” means a member of a scheme including a person
entitled to receive or is receiving benefits under a scheme;

“public” includes persons who are not sponsors or members of
schemes, service providers or any person whose interests are not
represented in the scheme;

“related company” has the meaning assigned to it in section 3 of
the Act;

“retirement benefits scheme” has the meaning assigned to it in
section 2 of the Act;

“scheme” has the meaning assigned to it in section 2 of the Act;

“scheme rules” means the rules specifically governing the
constitution and administration of a particular scheme;

“service provider” means a person who has entered into an
agreement with the trustees of a scheme to provide services required
under the Act to the scheme and includes a company registered under
the Companies Act, 2015, custodians, managers and administrators;

“sponsor” means a person who establishes a scheme;

“trustee’” means a trustee of a scheme fund and includes a trust
corporation;

“trust corporation” has the meaning assigned to it in section 2 of
the Act; and

“unusual occurrence” means any act or outcome that is
considered to be in contravention of any written law and which may
jeopardise the rights of members or sponsors of a scheme.

3. (1) The purpose of these guidelines shall be—

(a) to enable sponsors, members, trustees and service providers
to implement and promote proper standards of conduct and
sound governance practices; and

(b) to ensure that sponsors, members, trustees and service
providers exercise their fiduciary duties effectively and
diligently.

(2) These guidelines shall not restrict or supersede the proper
judgment of sponsors, members, trustees or service providers in
conducting the day to day affairs of the scheme.

4. (1) These guidelines shall apply to all schemes regulated by
the Authority in respect of the duties, responsibilities and expected
behaviour of sponsors, members, trustees and service providers in the
conduct of the affairs of the scheme.

(2) Unless otherwise provided in these guidelines, these
guidelines shall apply in respect of individual trustees and individual
directors of corporate trustees.
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5. (1) The trustees of a scheme shall be responsible for
formulating and documenting the policies and procedures of the
scheme.

(2) The objectives of these guidelines are to—

(a) provide a framework to facilitate schemes to establish and
maintain minimum standards of best practices in the
governance of schemes;

(b) enable and equip sponsors, trustees and service providers to
better perform their functions; and

(¢) provide governance criteria for evaluating the performance
of trustees and service providers.

6. (1) Trustees, administrators and trust secretaries shall be
responsible for ensuring compliance with these guidelines and shall
report to members in the scheme’s audited financial statements on the
scheme governance disclosure as provided in these guidelines.

(2) The Authority shall regularly comprehensively evaluate
schemes’ governance and assess the implementation of these guidelines
by schemes.

(3) Where a scheme fails to comply with any provision of these
guidelines, the trustees of the scheme shall submit a remedial action
plan if the Authority so directs which shall state the measures the
trustees shall take to comply with these guidelines.

7. (1) These guidelines shall not be prescriptive about specific
methods that trustees shall be required to employ in order to comply
with these guidelines.

(2) The Authority shall use a “Disclose, Apply or Explain™
approach to ensure compliance with these guidelines.

8. These guidelines shall not contravene the provisions of the
Act or any other written law and in the case of any conflict between

these guidelines and the Act or any other written law, the Act or that
other written law shall prevail.

9. These guidelines are based on, and shall be applied in
accordance with, the following principles—

(a) the general principles of corporate governance;

(b) the voluntary commencement of schemes by sponsors;

(c) the fiduciary responsibility of trustees;

(d) equity in the treatment of members;

(e¢) non-discrimination of members on any ground including age,
race, nationality, cthnicity, gender, staff rank, disability,
religion or political affiliation in the management of the
scheme;

(f) participation in the governance of a scheme by sponsors and
members in accordance with the Act or any other written
law; and
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the prudent management of scheme expenses.

PART 11— CODE OF CONDUCT FOR SCHEMES

Trustees of a scheme shall establish a code of conduct of the

scheme that shall set the values and ethical standards, corporate
governance values and standards of integrity to be applied in the
management of the scheme.

1.

(a)

(b)

(d)
(e)
(N
(2)

(h)

(i)

(2)

Trustees shall—

implement the scheme’s ethics policies and code of conduct,
and oversee the recruitment, remuneration and discipline of
the staff of the scheme;

oversee the whistleblowing and independent assessment
policies of the scheme;

collectively and individually, at all times place the interests
of members and their beneficiaries before the trustees’
interests by —

(1) acting honestly;
(i1) not using insider information;

(11i) exercising the highest standard of care and diligence in
the discharge of their functions that a reasonable person
in a similar position would exercise in the
circumstances; and

(iv) performing their duties with the required degree of skill;

recognise, avoid and report conflicts of interest, and deal at
arm’s length in any transaction that relates to the scheme;
protect scheme property including information, products,
services and assets;

properly manage personal finances and avoid pecuniary
embarrassment;

treat fairly and respectfully members, staff, service providers
and other stakeholders;

ensure that the scheme does not engage in improper or
unlawful activity including money laundering and
corruption; and

communicate with all relevant stakeholders in respect of the
scheme values, policies and procedures.

Each trustee of a scheme shall sign a copy of the scheme’s

code of conduct as a commitment to principles established by this

guideline.
12.

(1) Trustees of a scheme shall have an understanding of, and

ensure that the scheme complies with, the Constitution, the Act and any
other written laws governing retirement benefits schemes.

(2)

Trustees shall obtain professional advice and in respect of the

affairs of the scheme.
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PART [I—MEMBER REPRESENTATION AND PARTICIPATION

13. (1) Trustees of a scheme shall ensure effective member
representation and participation in the governance of the scheme in
accordance with the Act and any other relevant written law.

(2) Members shall participate in the governance of the scheme on
the basis of “one member, one vote” rule notwithstanding the size of
the members’ contributions in the scheme.

(3) The following shall apply in respect of representation—

(a) members shall be entitled to representation in the board, but
not in a trust corporation, in the proportions stipulated in the
Act or regulations thereunder, any other relevant written law
and the scheme rules;

(b) members’ representation shall be by eclection of qualified
persons in accordance with the scheme rules;

(c) members offering themselves as candidates for election
under paragraph (b) shall be required to meet the conditions
set out in these regulations;

(d) the scheme rules shall provide for the qualification of
members” representatives to be elected, the procedure of
clecting members’ representatives, the procedure for
removing trustees from office and the grounds for the
removal of trustees from office;

(¢) the scheme rules shall ensure that the board of trustees
possesses a mix of skills and competencies among the
trustees, and the succession process in the board of trustees.

14. (1) Trustees shall convene an annual general meeting by
issuing a reasonable notice of the meeting to all members at which the
members shall be given reasonable opportunity to interrogate the
scheme’s affairs.

(2) The notice of the annual general meeting shall be
accompanied by a written agenda for the meeting and relevant
documentation including a summary of the audited financial statements
of the scheme.

(3) The agenda of an annual general meeting of a scheme shall
comply with the Act and the regulations thereunder and shall be
provided to members at least fourteen days before the date of the
annual general meeting.

(4) Where voting is required at an annual general meeting, it
shall be conducted in accordance with the scheme rules.

(5) The trustees shall ensure that the minutes of the annual
general meeting are available at the scheme office for members’ review
as soon as possible after the meeting but in any case not more than
three months after the date of the meeting.

15. (1) Trustees may organise members’ days in such frequency
as may be required as part of the good governance practices of the
schemes.
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(2) Trustees may use members’ days to educate members on their
rights, obligations, benefits calculation and financial management.

(3) Trustees shall determine the most appropriate and cost-
effective means of conducting member education.

16. (1) Trustees and administrators shall ensure that members
are prepared adequately to cope with the changes associated with
retirement.

(2) Trustees and administrators may arrange retirement planning
seminars for members to address the financial, psychological and
health issues encountered in retirement.

17. Other members’ rights include—

(a) the right to share in the net returns of the scheme including
the right to share in the surplus of a defined benefits scheme
in accordance with the Act or any other relevant written law;

(b) the right to enjoy all the services offered by the scheme
including collateral for mortgage facilities and participation
in a post-retirement medical scheme where approved:

(c) the right to nominate beneficiaries; and

(d) the right to report any unusual occurrences in respect of the
scheme to the trustees or the Authority.

PART III—STRUCTURE, ROLES AND PROCESSES OF BOARDS
OF TRUSTEES

18. This part shall not apply to corporate trustees or trust
corporations.

19. (1) The sponsor and the trustees of a scheme shall ensure
that the board of trustees is properly constituted in accordance with the
Act and the regulations thereunder.

(2) Notwithstanding the provisions of paragraph (1), the
composition of the board of trustees shall consider the following
things—

(a) the size of the board of trustees shall be as provided in the

Act, any other relevant written laws and the scheme rules
based on the design and size of the scheme;

(b) the scheme sponsor may appoint a corporate trustee as the
sole trustee of a scheme;

(¢) the board of trustees shall have a broad mix of skills and
competencies and shall include at least one trustee who shall
be professional qualified in any matter related with finance
as may be recognised by a relevant industry body;

(d) the composition of the board of trustees shall take into
account gender balance, and the age and experience of
trustees;

(e) the tenures of trustees shall be staggered so that not more
than one-third of the trustees shall simultaneously retire;
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(f) any scheme that was registered under the Act at the time of

(g)

(h)

the coming into force of these guidelines shall take steps to
ensure that the tenures of trustees are staggered as set out in
subparagraph (e);

scheme rules shall set out the election or nomination rules of
trustees; and

a person seeking to be elected or nominated as a trustee shall

possess the following qualifications—

(i) leadership and integrity;

(ii) commitment and devotion to duty including the ability
to explain clearly why he or she wants to be a trustee
and what he or she believes that he or she can contribute
to the governance of the scheme;

(iii) prudence; and

(iv) good character as determined through a generally
accepted certification process.

20. (1) Trustees shall exercise all the powers of the scheme save
for the powers reserved to the members and subject to the limitations
set out in the Act or any other written law.

(2) Notwithstanding the generality of paragraph (1), the board of
trustees shall ensure that—

(a) it exercises leadership, enterprise, integrity and sound

(b)
(c)

(d)

(e)

(H

(g

(h

(1)

)

-

judgment in directing the affairs of the scheme to achieve
continuity and sustainability;
it promotes good governance in the scheme;

it approves and reviews overall strategies and significant
policies relating to the scheme;

the scheme has sufficient and appropriate resources to
achieve its strategic goals;

it is responsible for the appointment of service providers and
experts advising the trustees for the purposes of the scheme;

it is prudent in the oversight of the negotiation of the fees
charged to the scheme by services providers having
considered the value received and the long term
sustainability of the scheme;

it takes responsibility for the performance of the scheme in
achieving the scheme’s objectives and meeting the scheme’s
obligations;

effective financial and other internal controls are established
and maintained to achieve the scheme’s financial reporting
and risk-management objectives;

it monitors the effectiveness of the internal control and risk-
management systems of the scheme;

it deals fairly with stakeholders’ interests, demands and
expectations; and

Powers and
functions of
trustees.
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(k) the scheme complies with all statutory requirements
including these guidelines.

21. (1) The scheme rules shall specify —

(a) the manner for the nomination of a trustee by a sponsor; or

(b) the manner of the election of a trustee by members.

(2) A trustee shall be deemed to be duly appointed upon his or
her nomination or election and shall be issued with a letter of
appointment by —

(a) the sponsor of the scheme in the case of a new scheme; or
(b) the trust secretary in the case of an existing scheme.

(3) The letter of appointment shall state the terms of
appointment, the expectations of the sponsors and members, and also
include—

(a) the tenure of the trustee;
(b) the role and responsibilities of the trustee;

(c) the requirement that the trustee shall adhere to the code of
conduct of trustees of the scheme; and

(d) the trustee’s expected remuneration in accordance with the
scheme’s trustees remuneration policy.

(3) The recruitment process of a trustee shall include a fit and
proper assessment as may be prescribed in the scheme rules and shall
require the submission of a certificate of good conduct by the
prospective trustee.

(4) Any vacancy in the board of trustees shall be filled within a
reasonable time but in any case within twelve months from the date of
the vacancy.

(5) A trustee may be reappointed after the end of his or her first
term:

Provided that the reappointment shall be based on the most

recent evaluation of the trustee’s performance.

(6) A person shall not simultaneously serve on more than three
boards of trustees of schemes.

(7) A chairperson of a board of trustees shall not simultancously
serve on more than two boards of trustees of schemes.

22. (1) A trustee shall not be entitled to receive a salary or
honorarium for the services he or she offers to a scheme.

(2) A trustee may be paid a sitting allowance and be reimbursed

for reasonable expenses he or she incurs in the course of rendering his
or her services to the scheme.

(3) The board of trustees shall ensure that—

(a) there is an approved trustees remuneration policy in place
that sets out the approved sitting allowances and rates of
reimbursement for expenses;
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the trustees remuneration policy is not discriminatory
towards the different categories of trustees;

the sponsor has been consulted during the development of
the trustees remuneration policy;

the trustee remuneration policy requires that any
remuneration paid to the trustees by the sponsor is disclosed
and that trustees do not draw separate remunerations for the
same meeting;

the trustees remuneration policy is approved by members at
an annual general meeting of the scheme at least once in
every three years and where approval shall not have been
granted, the policy prevailing at the time shall continue to
apply until the Authority makes a determination regarding
the proposed new policy;

the implementation of the trustees remuneration policy shall
be in compliance with the provisions of the Act and any
other relevant written law; and

the details of the remuneration and benefits of trustees are
included in the scheme’s annual audited financial statements:

Provided that where the board of trustees has resolved not to
pay any remuneration or allowances to the trustees, a
statement to this effect shall also be included in the scheme’s
annual audited financial statements.

(1) The sponsor of a new scheme or the chairperson of the
trustees an existing scheme shall ensure that each trustee

undergoes a well-structured induction process in respect of the trustees
role and responsibilities in the scheme.

(2) An induction process shall include training required under the
Act or any other relevant written law to ensure that—

(a)

(b)

(c)

(d)

trustees are trained and certified in a training programme
approved by the Authority within six months of the trustees’
appointments or such other period as may be provided under
the Act;

trustees have appropriate knowledge and understanding of
the law relating to retirement benefits and trusts;

trustees have appropriate knowledge of the principles of
funding and investment relating to retirement benefits
schemes;

trustees have received orientation on the scheme governance
structure, strategic plan, financial status, financial policies,
risk management, compliance programmes and the code of
conduct of the scheme; and

independent trustees and key persons of corporate trustees
meet a higher standard of care and are able to demonstrate
appropriate knowledge and understanding from the date of
their appointments.
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(3) The board of trustees should seek to enhance its knowledge
and skills where relevant through appropriate training.

(4) The Authority shall specify the minimum number of training
hours trustees are required to meet.

24. (1) Each board of trustees shall, at least once in each year,
undertake an evaluation of its performance and the performance of the
chairperson, individual trustees, the trust secretary and the person in
charge of the internal administrator.

(2) During an evaluation, the board of trustees may conduct a
self-assessment.

(3) Each scheme may conduct a third party evaluation of the
board of trustees with the assistance of independent external advisors to
review the effectiveness of the board and committees of the board.

(4) Where a scheme conducts a third party evaluation, the board
of trustees shall determine the scope and frequency of the evaluations.

(5) The results of the evaluations shall be used to improve the
overall performance of the board of trustees and the scheme.

25. (1) The board of trustees shall be jointly and severally
accountable for the management of the scheme and all trustees shall be
equally responsible for the decisions of the board.

(2) The board of trustees shall ensure clarity and appropriate
separation in the leadership roles of the scheme.

26. (1) The chairperson shall be elected by the board of trustees
at its first meeting after the appointment of the board or at the expiry of
the term of the chairperson.

(2) Notwithstanding paragraph (1), statutory schemes shall
adhere to the process set out in the Act or other relevant law in the
election of the chairperson of the board of trustees.

(3) In addition to the general qualifications to be a member of a
board of trustees, trustee shall possess the following qualities to be
eligible to be appointed as a chairperson—

(a) effective leadership and governance skills;
(b) prudent judgment and effective decision-making;

(c) the ability to develop a coherent and effective team among
the trustees including ensuring that all trustees are treated
equally;

(d) effective communication skills;

(e) the ability to mentor newly appointed trustees; and

(M sociable, reliable, dependable and non-partisan.

(3) The chairperson shall preside at each meeting of the board of

trustees and in the absence of the chairperson, the trustees present shall

elect one of their number who shall, with respect to that meeting and
the business transacted thereat, enjoy all the powers of the chairperson.
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(4) The chief executive officer of the sponsor, the chairperson of
the board of directors of the sponsor and the administrator of the
scheme shall not be eligible to be appointed or elected as the
chairperson of the board of directors.

(5) The chairperson of the board of trustees shall provide overall
leadership to the board, ensure the efficient and timely conduct of the
board’s business and act as the spokesperson of the scheme in respect
of the scheme’s policies.

(6) Where the decisions of the board of trustees are made by way
of a vote and there is a tic in a vote, the chairperson or the person
presiding as chairperson in his or her absence shall have the deciding
vote.

(7) The tenure of the chairperson shall be as set out in the Act or
any other relevant written law.

27. (1) The board of trustees may appoint a trust secretary from
the staff of the administrator of the scheme.

(2) Where a board of trustees intends to appoint a trust secretary,
the scheme rules shall set out the terms and conditions of appointment
and the remuneration, if any, of the trust secretary.

(3) The role of the trust secretary shall be to—

(a) provide guidance to the board of trustees on the trustees’
duties and responsibilities and on matters of governance;

(b) ensure the timely preparation and circulation of papers and
minutes of the board of trustees and committees of the board;

(¢) maintain and update the register of conflicts of interest;

(d) ensure that the trustees are aware of the relevant laws
relating to the scheme;

(e) facilitate effective communication between the board of
trustees and other stakeholders;

(f) co-ordinate the evaluations of the performance of the board
of trustees including the evaluations of the performance of
the chairperson, individual trustees and committees of the
board;

(g) participate in the meetings of the board of trustees as an ex
officto member without the right to vote on any of the
decision of the board;

(h) identify any links or duplication in the roles of the
committees of the board of trustees; and

(i) provide feedback on the overall scheme governance and

management.

(4) The trust secretary shall attend all the meetings of the board
of trustees and in his or her absence, the board shall appoint from
among their number a temporary trustee for the purposes of the
meeting.

Trust secretary.
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(5) It is preferable for a trust secretary to be lawyer, possess a
law qualification or be a certified public secretary.

(6) In appointing a trust secretary, the board of trustees shall take
into account a person’s prior experience as a trust secretary in lieu of
the qualifications contemplated in paragraph (5).

28. (1) Each board of trustees shall devote an appropriate
amount of time to its oversight role over the affairs of the scheme based
on the size of the scheme, the complexity of the scheme rules and
structure, and the complexity of the issues affecting the scheme.

(2) Boards of trustees shall convene regular meetings to transact
the business of the schemes.

(3) Quorum at a meeting of a board of trustees shall be half the
number of trustees which shall include the trustee nominated by the
sponsor and at least one elected trustee.

(4) The chairperson, working with the trust secretary or the
administrator of the scheme, and in consultation with the trustees, shall
convene the meetings of the board and develop the agenda of the
meetings.

(5) The notice of the meetings of the board of trustees shall be
issued at least fourteen days before the date of the meeting.

(6) The agenda of the meeting of the board and any other
relevant document shall be issued to the trustees at least seven days
before the date of the meeting.

(7) The administrator of the scheme or the trust secretary, where
relevant, shall sit in on the meetings of the board of trustees but shall
have no vote unless he or she is also the scheme secretary.

(8) The scheme rules shall specify the requirements for the
holding of a special meeting of the board of trustees and the procedure
to be followed to convene a special meeting.

(9) The board of trustees shall —

(a) meet with such frequency as may be provided under the
scheme rules but not less than the frequency provided under
the Act or any other written law;

(b) prepare a board charter, annual work plan and calendar of
meetings to guide the business of the board:

(c) ensure that trustees are sensitised on the need for adequate
preparation before a meeting of the board in order to make
the meeting effective;

(d) ensure that the minutes of the meeting of the board are
recorded accurately and stored safely; and

(e) ensure that regular reports on the general affairs of the
scheme are submitted to the sponsor including a copy of the
approved minutes of each meeting of the board.
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29. (1) The board of trustees may appoint commitlees o
facilitate the work of the board by conducting detailed analysis of, and
holding discussions on, specific areas of scheme operations.

(2) Committees of the board shall make recommendations to the
board in respect of scheme operations for approval.

(3) The board may delegate the power to make decisions to
committees of the board but in every case, the decisions of the
committees shall be ratified by the board before implementation.

(4) The number of committees of the board shall not exceed four
at any one time.

(5) The following shall be the recommended committees of the
board of trustees—

(a) investment committee especially for schemes invested in
segregated funds;

(b) audit and risk-management committee, where schemes are
encouraged to separate the two oversight roles; and

(¢) administration and communications committee, which
should be established for each scheme.

(6) Scheme rules may provide for the board of trustees to engage
the services of experts to provide consultancy services or to co-opt
experts 1o sit in committees of the board to provide guidance.

(7) The engagement and co-opting of experts shall be done
through a competitive process.

(8) The board of trustee shall determine the terms of reference for
all committees of the board which shall include objectives of the
committee, any delegation of the power or functions of the board,
operations and reporting procedures of the committees.

(9) Template terms of reference for committees of the board are
set out in appendices 1,2 and 3.

30. (1) The scheme rules shall provide the procedure and
grounds for the removal of a trustee from office.

(2) Notwithstanding the generality of paragraph (1), a person
shall cease to be a trustee if that person—

(a) is forbidden from acting as a trustee in accordance with the
provisions of the Act or any other relevant written law;

(b) fails to undergo statutory training within the period
stipulated under the Act or regulations thereunder;

(¢) without reasonable cause, fails to attend two consecutive

meetings of the board of trustees or such number of meetings
as may be provided for under the Act;

(d) resigns by notice in written to the chairperson or in such
other manner as may be provided for in the scheme rules;
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(e) is removed from office by the sponsor of the scheme in
accordance with the instrument that established the scheme;
or

(f) in the case of a trustee who was elected by members, is
removed by the members in accordance with the scheme
rules.

(3) The removal of a trustee from office shall by finalised
through a resolution of the board of trustees.

(4) Where a trustee has ceased to hold office, the board of
trustees shall notify the sponsor and members in writing promptly.

PART IV—RELATIONSHIP BETWEEN TRUSTEES AND
SPONSORS AND SERVICE PROVIDERS

31. The board of trustees shall strive to maintain a positive
relation with the sponsor and service providers for the purpose of
creating an enabling environment for good governance and the efficient
management of the scheme.

32. The role of sponsors in the running of a scheme shall
include—

(a) providing key member data to trustees and scheme
administrators;

(b) paying contributions into the scheme within the specified
periods;

(c) in the case of defined contributions schemes, ensuring the
funding objectives of the scheme are met; and

(d) ensuring that the cost of the benefits provided under the
scheme rules are met.

33. In order to work effectively with a sponsor the board of
trustees shall —

(a) have a full understanding of the sponsor’s responsibilities;

(b) work with the sponsor to ensure that the sponsor understands
the trustees’ responsibilities;

(c) inform the sponsor of the potential impact on trustees and
additional cost of operations of the scheme if the trustees or
sponsor fail to meet their obligations;

(d) regularly review the processes and mechanisms that the
sponsor shall use to provide information with the aim of
constantly improving the processes or mechanisms; and

(e) at least once in every three months, submit to the sponsor a
report on the scheme in accordance with the Act and
regulations thereunder.

34. The board of trustees shall establish an effective relationship
with the scheme’s internal administrator by —
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(a) appointing key persons of the internal administrator;

(b) establishing clear and transparent lines of responsibility and
accountability between the trustees and the administrator;

(c) establishing and maintaining effective communications
channels at all levels;

(d) establishing and enforcing appropriate codes of conduct;

(e) at least once in each year, documenting and reviewing the
functions of the key persons of the internal administrator;

(f) monitoring the internal administrator’s compliance with the
approved strategies and policies of the scheme; and

(g) establishing performance standards to be met by the internal
administrator which shall be consistent with the long term
objectives, strategy and financial health of the scheme.

35. (1) The board shall appoint an internal or external scheme
administrator to manage the administrative affairs of the scheme on
behalf of the board.

(2) Where the sponsor seconds a person to act as an internal
scheme administrator of the scheme, the board of trustees shall ratify
the secondment in writing.

(3) The board of trustees shall —

(a) appoint a scheme administrator through a competitive
process and in accordance with the objectives and policies of
the scheme; and

(b) prepare detailed job descriptions for key persons of the
internal scheme administrator including key result areas and
key performance indicators to be achieved by the scheme
administrator.

(4) The terms and conditions of service of an external scheme
administrator shall be set out in the instrument of appointment or
service level agreement between the board of trustees and the scheme
administrator and shall comply with the provisions of the Act and
regulations made thercunder.

(5) The duties of the scheme administrator shall be as set out in
the Act, the regulations made thereunder or as agreed between the
scheme administrator and the board of trustees.

(6) The board of trustees shall communicate regularly with the
representatives of service providers carrying on key day to day
functions of the scheme and, where appropriate, invite them (o attend
meetings of the board.

(7) The board of trustees may remove a scheme administrator
from office only in accordance with the Act and the regulations made
thereunder,

(8) Where the board of trustees removes a scheme administrator
from office, it shall appoint a replacement soon thereafter.

administrator.

Appointment and
role of scheme
administrator,
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(9) Where the board of trustees issues instructions to the scheme
administrator, the instructions shall be in writing or in any other form
as may be agreed between the board and the scheme administrator.

36. (1) A board of trustees may be required to appoint service
providers and advisors to the scheme to perform specific tasks on
behalf of the board and provide advice to the board.

(2) Where a board of trustees appoints service providers or
advisors, the trustees shall retain ultimate accountability for the
management and supervision of the affairs of the scheme.

(3) Before the board of trustees delegates any of its functions to
service providers or advisors, the board shall ensure that it is familiar
with—

(a) the scope of services to be provided by the service providers

or advisors;

(b) the cost of the services to be provided by the service
providers or advisors;

(¢} the arrangements and procedures for passing on relevant
information to trustees or new advisors, including
notification periods, and fees or penalties due, where the
board appoints new service providers; and

(d) any limitations on the liability of the service providers or
advisors.

(4) The board of trustees shall appoint service providers or
advisors through a competitive selection process and by considering the
following matters during the process—

(a) the different types and levels of services available in the

market including the benefits to members and related costs;

(b) the ability to provide relevant data including quality
management information;

(c) the type and capacity of technology used by the service
providers or advisors;

(d) work procedures and personnel capacities;
(e) the processes for the protection of members’ data;

(N experience in working with similar schemes with similar
profiles; and

(g) the level of the service provider's or advisor’s professional
indemnity and whether it is adequate for the purposes.

(5) The board of trustees shall determine the terms and
conditions of service between the board and the service provider or
advisor in accordance with the Act or any other written law and set
them out in the service level agreement or instrument of appointment.

PART V—AUDIT, ASSURANCE AND RISK MANAGMENT

37. Schemes shall establish, document and maintain effective
audit, assurance and nisk management policies, procedures and
guidelines.

Appointing and
managing service
providers.
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(1) The internal audit function shall be an independent and

objective assurance and consulting activity intended to add value and
improve the organisational operations of the scheme.

(2) The board of trustees shall ensure that—

(a)

(b)

(c)

(3)

there is established for the scheme a comprehensive internal
audit function that shall cover all the scheme’s activities,
provide independent and objective assurance, and improve
the effectiveness of the scheme’s risk management, control
and governance processes;

there are established suitable oversight mechanisms for the
scheme where the board intends to outsource the internal
audit function to a third party or appoints an external advisor
to perform the function:

Provided that smaller schemes may employ the internal audit
services of the sponsor;

it acts expeditiously on the reports of its audit and risk
management committee on any internal control issues that
require the board’s attention.

The board shall appoint an external auditor who shall

examine the accounting records of the scheme and provide the board
with an opinion on the financial statements of the scheme.

(4) The board shall —

(a)

(b)

on receiving the annual audit management report, discuss the
content of the report and implement the recommendations
therein; and

conduct a review of the services of the external auditor at
least once every five years.

(5) Where an external auditor is replaced by the board of trustees,
the external auditor may not be reappointed to offer services to the
scheme for at least two years from the date of the lapsing of the
previous appointment.

39.

(1) The Authority may require a board of trustees to conduct

a governance audit of the scheme to ensure that the scheme conforms to
the highest standards of governance.

(2) A governance audit shall cover the governance practice of the
scheme including—

(a)
(b)

leadership and strategic management;
transparency and disclosure;
statutory and regulatory compliance;
communication with stakeholders;

independence and governance structures of the board of
trustees; and
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(f) scheme systems and procedures.

(3) A governance audit shall only be conducted by a person who
is certified to do so by the relevant professional body.

40. The board of trustees shall ensure that the scheme has a
written risk management policy and procedures that guide the scheme
in risk identification, assessment, mitigation monitoring and reporting.

41. (1) The board of trustees shall determine the nature and
extent of the risks it may take in achieving the strategic objectives of
the scheme.

(2) The board shall establish and maintain sound risk
management and internal control systems which shall encompass—

(a) the identification of key risks;

(b) the assessment of risks and determining the level of exposure
of the scheme to those risks;

(c) continually monitoring the identified risks and determining
the scheme’s needs in respect of the risks;

(d) assessing the board’s decisions in accepting particular risks,
implementing risk mitigation measures and whether or not
the decisions are in line with approved risk tolerance or risk
appetite of the scheme and the risk policy; and

(e) reviewing and reporting by the audit and risk committee on
the matters set out in paragraphs (a), (b), (¢) and (d).

(3) The board shall establish and maintain a risk register in which
it shall record the identified risks, the board's assessment of the risks
and the measures implemented to manage the risks.

PART VI—USE OF INFORMATION TECHNOLOGY IN
GOVERNANCE

42. The board of trustees shall be responsible for the scheme’s
management of information and shall—

(a) ensure that the scheme takes advantage of the use of
information technology in the management of the scheme’s
records including by ensuring that there is adequate
information security;

(b) ensure that the administrator of the scheme has established
and is implementing a comprehensive information
technology policy and has adequate information technology
systems for the administration of the scheme;

(c) ensure that the scheme administrator has competent and
qualified officer for the management of information
technology;

(d) monitor and evaluate significant information technology
investments and expenditures incurred by an internal
administrator;

Risk management.

Risk management
and internal
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(¢) ensure that members' personal information is identified and
managed appropriately;

(f) retain the information held in the information technology
system and, with the input of the scheme, protect the
intellectual property in the information;

(g) ensure that the scheme complies with the law relating to
information technology including codes and standards; and

(h) ensure that the scheme’s administrator and service providers
have adequate business continuity plans which shall be
reviewed at least once in each year and tested as appropriate
and which shall cover—

(i) loss of key personnel;

(i1) business disaster recovery;

(iii) the safeguarding of data; and

(iv) how to continue operations in the case of a disaster or
emergency.

PART VII—TRANSPARENCY, ACCOUNTABILITY AND
DISCLOSURE

43. The scheme should establish and maintain a member
communication system that is accessible and timely to allow members
to engage with the scheme and make decisions for members’ benefit.

44. The trustees shall ensure that—

(a) the information shared with members is accurate, clear,
relevant and provided in a language that members can
understand; and

(b) members who are challenged or are otherwise unable to use
or comprehend written communication because of a
disability are suitable accommodated.

45. Electronic communication may be used to communicate with
members as a substitute for written communication if —

(a) a member wishes to receive information in electronic form
and notifies the scheme of this desire in writing;

(b) electronic signatures are recognised under any written law
and the scheme has strict procedures for recognising
clectronic signatures; and

(¢) any other requirements under the Kenya Information and
Communication Act, 1998 have been met by the scheme.

46. The scheme shall retain and store information in accordance
with the provisions of any relevant written law.

47. The board of trustees of a scheme shall establish and
maintain a formal and transparent strategy for engaging with key
stakeholders in the decisions and management of the scheme.
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(a)

(b)

(c)

(d)

(e)

ity

(g)

49.

. The board of trustees shall—

conduct regular reviews of who the scheme's Kkey
stakeholders are and how their needs should be met;

public in each year the audited financial statements of the
scheme indicating the business and financial performance
and position of the scheme and share the report with its key
stakeholders;

disclose the details of the scheme to new members through a
scheme booklet including the disclosure of options to
members at the point of exit from the scheme:

shall maintain the confidentiality of the minutes of its
meetings but comply with reasonable requests for
information from members and other stakeholders as
provided under the Access to Information Act, 2015;

not publish or otherwise disclose any information that may
negatively affect the scheme including—

(i) planned investment decisions;
(ii) personal identification information; and
(1i1) identities of dependents and beneficiaries;

establish a fair system to address accusations by whistle-
blowers including members against trustees of negligence, or
unwillingness or refusal to properly administer the affairs of
the scheme; and

report any unusual occurrence to the Authority as soon as
reasonably practicable.

(1) A conflict of interest may arise between a trustee and the

scheme or between a service provider or advisor and the scheme.

(2) The board of trustees shall —

(a)

(b)

(c)

establish a written policy dealing with conflict of interest and
it shall include—

(i) the escalation path of individual or other trustees’
conflicted interests;

(i1) guidelines on allowable gifts to trustees, including the
maximum value of individual gifts; and

(iii) the period within which a breach of the policy should be
reported;

specify a period within which the conflict of interest policy
should be reviewed to address new potential conflicts or
incorporate relevant amendments to the policy;

establish and maintain a register of conflicts which shall be
reviewed and updated at each meeting of the board of
trustees;

Transparency,
accountability and
disclosure to
stakeholders.

Conflicts of
interest reporting.
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(d) ensure that trustees and advisors shall declare their conflicts
of interest at the moment of their appointment; and

(e) ensure that service providers and advisors of the scheme
shall maintain conflicts of interest policies and declare their
conflicts of interest to the board of trustees.

50. (1) The board of trustees of a scheme shall, in the scheme’s
audited financial statements, report the extent to which the board has
adhered to the principles of good governance set out in these
guidelines.

(2) The report under paragraph (1) shall be prepared through—

(a) a declaration in the form set out in Appendix 5 to these
guidelines;

(b) a report to the members of the scheme at the annual general
meeting of the scheme on the board's adherence to the
principles of good governance; and

(c) submitting to the Authority the declaration made under
subparagraph (2) (a).

51. (1) The board of trustees shall be responsible for ensuring
the scheme is a good corporate citizen by setting the direction for good
corporate citizenship including compliance with laws, rules,
regulations, scheme policies and procedures, and by adhering to the
scheme’s purpose, strategy and conduct.

(2) The board of trustees shall oversee and monitor the scheme’s
workplace and economic behaviour, and environmental, social and
governance malters related to the activities of the scheme.

(3) The board of trustees is encouraged to adopt socially
responsible investing including by considering the financial returns of
investment and social or environmental benefits of investment for the
members and the community in which the scheme invests.

(4) Where the board of trustees adopts socially responsible
investing the board shall disclose how the investing shall be managed,
the monitoring measures it has established and how corporate
citizenship outcomes shall be managed.

PART VIII—ENFORCEMENT AND COMPLIANCE

52. The Act, regulations thereof and these guidelines shall
provide adequate guidance on the Authority’s expectations on a
scheme’s governance strategies, policies and procedures.

53. (1) The Authority shall regularly perform a comprehensive
evaluation of a scheme's governance policies or strategies and assess
the implementation of these guidelines.

(2) The Authority may require a scheme to undertake effective
and timely remedial action to address the scheme's material
deficiencies in its governance policies or strategies.
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APPENDICES

APPENDIX | —TERMS OF REFERENCE FOR AUDIT AND RISK MANAGEMENT

(b)

(c)

(d)

(e)

(2

COMMITTEES OF THE BOARD OF TRUSTEES

1. General terms of reference

(a) The board of trustees shall constitute the audit and risk management committee
to review the financial conditions of the scheme, the scheme’s internal controls
and performance, and recommend remedial actions.

(b) The committee shall consist of not less than three and not more than five
members appointed from the board, at least one of whom shall be
knowledgeable in financial and accounting matters. However, where the scheme
has three trustees, two shall suffice as committee members.

(c) The committee shall meet regularly but in any case not less than four times in a
financial year with the period between one meeting and a subsequent one being
not longer than three months.

(d) The mandate of an audit and risk committee shall include oversight of the
scheme’s risk management.

(e) The chairperson of the board of trustees shall not be a member of the audit and
risk committee of the scheme.

2. Audit tasks
(a) The committee shall ensure that the scheme's administrator establishes and

effectively maintains internal controls in order to achieve the scheme’s financial
reporting objectives.

The committee shall review the scheme's internal controls including the scope
of the internal audit programme and the internal audit findings, and recommend
to the scheme administrator the action to be taken to mitigate any identified
audit risks.

The committee shall review the scheme’s internal audit reports, the overall
effectives, scope and depth of audit coverage, the reports on internal controls
and recommendations thereof, and confirm whether or not appropriate action
has been taken by the scheme’s administrator.

The committee shall ensure that the scheme’s accounting records and financial
reports are prepared within statutory and scheme timelines and accurately reflect
the scheme’s operations.

The committee shall recommend the appointment or replacement of the
scheme’s internal or external auditor, and review the audit fee from time to time.

The committee shall review the scheme’s reports concerning any deviations or
weaknesses in  accounting and operational controls in  the scheme’s
administrator’s operations.

The committee shall monitor the ethical conduct within the scheme and develop
the scheme’s ethical standards and requirements including procedures for
reporting and handling complaints.



(h)

(1)
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The committee shall ensure that the scheme establishes and properly administers
plans, policies and control procedures to safeguard against error, carelessness,
conflicts of interest, self-dealing or fraud.

The committee shall investigate all complaints by members.

The committee shall keep minutes of its meetings and document all its work in
writing.

The committee shall consider any other matter of significance that may be raised
at the annual general meeting of the scheme.

Risk management tasks

(a)

(b)

(c)

(d)

(e)

The committee shall review and assess the integrity of the scheme’s risk control
systems established by the scheme’s administrator and ensure that risk policies
and strategies are effectively managed.

The committee shall monitor external developments connected to accountability
of the scheme and the reporting of associated risks including emerging and
prospective impacts of those risks.

In the performance of its functions, the committee may obtain outside or
independent professional advice as may be necessary.

The committee shall report in writing to the board of trustees on the measures
taken by the scheme to implement its reccommendations in respect of the audit
and risk function.

The committee shall be responsible for reviewing the placement of the scheme’s
insurance portfolio and any available options to cover all known insurable risks
of the scheme.

APPENDIX 2—TERMS OF REFERENCE FOR THE FINANCE AND INVESTMENT

1.

COMMITTEE

General terms of reference

(a)

(b)

(c)

The board of trustees shall constitute the finance and investment committee to
review the scheme’s budget and investments and, at least once in every three
months, recommend to the board the necessary actions in respect of the budgets
or investments. In respect of large scheme, the committee shall review all large
projects and monitor the projects’ implementation.

The committee shall consist of not fewer than three and not more than five
members chosen from among the members of the board of trustees one of whom
shall be conversant with financial and accounting matters. Where the scheme
only has three trustees, it shall be sufficient for two to be chosen to be members
of the committee.

The chairperson of the board of trustees shall not be a member of the finance
and investment committee.

Investment matters

(a)

The committee shall manage the selection procedure for the scheme's fund
manager and custodian, and shall oversee the performance evaluation in
accordance with the terms of service agreed upon with the service providers.
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APPENDIX 3—TERMS OF REFERENCE FOR THE ADMINISTRATION AND

COMMUNICATIONS COMMITTEE

1. General terms

(a)

(b)

(c)

(d)

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

The board shall constitute the administration and communication committee to
handle the scheme’s administration, communication and reporting obligations.

The committee shall consist of not fewer than three and not more than five
members chosen from among the members of the board of trustees.

Where the scheme has three trustees, the committee shall constitute of two
(rustees.
The chairperson of the board of trustees shall not be a member of the committee.

The committee shall be responsible for—

(i) ensuring that the scheme complies with statutory and regulatory
requirements and the scheme rules including all reporting and disclosure
requirements to members and the Authority;

(ii) ensuring that the scheme shares accurate, clear, relevant and timely
information with members to enable them to understand the operations of
the scheme and make informed decisions; and

(1i1) recommending to the board of trustees the necessary actions in respect of
administration and communication at least once in every three months.

Administration and communication matters

The committee shall monitor, review and make recommendations to the board
regarding the appointment of the administrator.

The committee shall review and make recommendations to the board regarding
the trustees’ remuneration policy and the fees payable to the scheme's
administrator.

The committee shall review and make recommendations to the board regarding
the human resource development policy, the scheme’s organizational structure,
and the scheme's compensation principles as they relate to the scheme’s internal
administrator.

The committee shall ensure the accurate determination of exiting members’
benefits and respond to members’ concerns over benefits.

The committee shall provide guidance regarding any changes in members’
benefits.

The committee shall review any proposal for significant organizational changes
in the scheme’'s administration and report in writing to the board on the
proposals.

The committee shall be responsible for the education of members, trustees and
the staff of the internal administrator.

The committee shall ensure that members have access to relevant scheme
information in a clear and comprehensive format.

The committee shall ensure that members' requests for information are met in a
timely manner.
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(j) The committee shall ensure the proper management of the scheme information
and a smooth transition when there is change of scheme administrators.,
(k) The committee shall establish and maintain good relations between the board of
trustees and the scheme administrator.
() The committee shall advise the board of trustees and members on relevant

matters including any changes to the policies or legislation affecting the scheme.

(m) The committee shall be responsible for organizing the annual general meeting

(n)

(o)

(p)

and members’ days.

The committee shall determine the performance measures to be used in
assessing the scheme’s performance regarding all administration-related issues
and oversee the annual performance review of the scheme, the board of trustees
and the administrator.

The committee shall supervise and monitor complaints made through the
scheme’s whistle blower mechanisms.

The committee shall investigate all allegations of violations of the scheme’s
code of conduct by trustees and make recommendations to the board on how to
deal with the allegations.

APPENDIX 4—BOARD OF TRUSTEES CODE OF CONDUCT

Trustees to sign

The code of conduct shall be signed by every member of the board of trustees.

Impartiality

Each member of the board of trustees shall interact with members or make decisions
affecting members in an impartial manner.

Effective trusteeship

Trustees shall have relevant knowledge and understanding to achieve effective
trusteeship including knowledge on—

(a)
(b)
(c)

(a)

(b)

(c)

pension scheme funding and liabilities;
the scheme investment policy statement; and

other policies of the scheme.

Procedures for managing conflicts of interest

The interests of a trustee conflict with those of the scheme if the trustee or a
person directly associated with the trustee obtains or accepts a fee, gift or other
benefit, whether of a material nature or otherwise, that is connected, directly or
indirectly, with the performance of the trustee’s office.

Trustees shall conduct their personal affairs in such a manner as to avoid any
conflict of interest with their duties or responsibilities as trustees. A trustee shall
not derive any personal profit or gain, directly or indirectly, by reason of the
trustee’s service with the scheme.

Conflicts of interest may arise in respect of —

(1) the trustee;
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(d)

(e)
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(h)

)
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(i1) the trustee’s spouse or child;
(i11) the trustee’s business associate or agent; or

(iv) a corporation, private company, partnership or other body in which the
trustee has a substantial or controlling interest.

Conflicts of interest may arise from time to time. Where the board of trustees
requires to make a decision or approve an action which shall give rise to a
conflict of interest between the best interests of the scheme and a trustee's
personal interests, the trustee shall immediately disclose to the board of the
conflict which shall be recorded in the minutes of the meeting at which the
disclosure is made so that the board’s decision or approval shall be informed by
the conflict.

A trustee shall ensure that the decisions of the board reflect independent
thinking. If a trustee receives compensation from the scheme, the compensation
shall be determined and approved by all members of the board of trustees before
the compensation is paid.

Any conflict of interest including financial interests of a trustee shall be
disclosed to the board when a matter that affects the trustee’s interests becomes
a matter for the board to decide. The board shall establish and review, at least
once in each year, the procedure for trustees to disclose their interests.

A trustee with a conflict of interest on any matter shall not vote when the matter
s determined by the board and shall not use his or her influence to determine the
matter. Trustee with a conflict of interest shall not be counted when determining
the quorum for the meeting at which the matter shall be determined by the
board.

All conflicts of interest shall be recorded in the minutes of the meetings at which
the conflicts have been disclosed. The minutes shall also state that the trustee
with the conflict of interest did not vote on the matter during that meeting and
was not included in the quorum for the purposes of that meeting.

The board of trustees shall establish and maintain a conflicts of interest register
which shall be available for scrutiny by members of the scheme.

Each new trustee shall be informed of the conflict of interest policy during his or
her induction. Each trustee shall be reminded of the conflict of interest policy at
least once in each year.

The conflict of interest policy shall apply to each trustee’s immediate family and
any other person acting on the trustee’'s behalf.

Prohibition against sexual harassment

The scheme, in the management of its affairs, shall ensure a workplace that is free of
discrimination or harassment. All forms of harassment are prohibited but sexual
harassment is especially singled out for prohibition. Any trustee who engages in
discriminatory or harassing conduct shall be removed from the board of trustees.
Any complaint of discrimination or harassment against a trustee shall be promptly
and confidentially investigated by a task force of other trustees.

Confidentiality
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APPENDIX 5—SCHEME GOVERNANCE DISCLOSURE STATEMENT IN
ANNUAL REPORT AND ANNUAL AUDITED ACCOUNTS

1. Trustees in office. (Full list of members of the board of trustees in office)

Name of Age|Category (Member- No.of [Certified|Highest Membership

trustee elected/Sponsor- mc:clings(Y N qualification|of other

nominated/Professional)attended |* * ©* o) boards
(Provide
organisation’s
name)

2. The board of trustees held .................... meetings during the year ending the
...................................... The meetings were held on the dates set out
hereunder:

(@) cesssrrnnmns
(B) i
{3

3. The composition of the board of trustees is as hereunder:
(a) Gender balance: Female ................ JoMale .............o... o
(b) Skills mix: No of trustees with financial skills ..................
(c) Age mix: Number of trustees who are younger than 35 years .........
Number of trustees who are older than 35 years ...........

4. Committees of the board

Committee name No. of meetings held|Any external Allowances paid
advisors, invitees to [(Ksh.)
meetings

(Yes/No) (if yes,
mention the purpose)

5. Fiduciary responsibility statement

The board of trustees is the governing body of the (Name of scheme) and is
responsible for the corporate governance of the scheme. The trustees are responsible
for ensuring that the administration of the scheme is conducted in the best interests
of the scheme's members and the sponsor. To achieve this, the trustees embraced
their fiduciary responsibility by:

(a) Acting honestly and did not improperly use inside information or abuse their
position;
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(b) Exercising the highest degree of care and diligence in the performance of their
duties that a reasonable person in a like position would exercise in the
circumstances; and

(¢) Performing their duties with the requisite degree of skill.

The scheme has complied with the laws, regulations and guidelines that govern
retirement benefits schemes and the scheme’s business operations.

The trustees have ensured that the fund manager has carried out all scheme
investments and that all scheme assets and funds are held by the custodian.

The board charter for the scheme has been developed.

6. Responsible corporate citizenship
The scheme has participated in socially responsible investments and operations and
has not been involved in any activity that may undermine the well-being of the
sponsor, members or the community in which it operates.
7. Key outcomes
The board of trustees seeks to achieve the following:
(a) Building trust with the members and sponsor of the scheme so that they are
satisfied with the administration of the scheme;
(b) Supporting innovation and developing solutions that meet the members’ and
sponsor’s needs; and
(¢) Ensuring that the scheme’s administrative processes remain transparent and
accessible to members and the sponsor.
The board of trustees will measure the progress towards these outcomes through:
(a) Triennial members’ survey score. The latest score was ........... %
(b) Regular reports and feedback from the sponsor. No. of reports ............
8. Annual general meeting
The board of trustees held the annual general meeting on the ........................ at
which ....oossmmmnssn members, making up .......... % of scheme members
attended. The board adequately addressed the members’ concerns.
9. Members’ sensitization
The board conducted the following|Date held  [No. of Remarks
sensitization activities members who
(Name of sensitization forum) attended

Retirement planning seminar

Members’ day
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During the sensitization activity, members were reminded of the Retirement Benefits
Authority Whistle Blower portal to report any unusual occurrences in the management of
scheme affairs.

10. Trustees remuneration policy

During the year under review, the trustees were paid a gross sum of Ksh.

The payments complied with the trustees remuneration policy of the scheme which
was approved by members at the annual general meeting held on the ..................
and by the Authority onthe ................

11. Board of trustees evaluation

The board and individual trustees undertook board evaluation in the year under
review. The board review process was facilitated (externally or internally) and the
process took the form of (questionnaire, interviews, etc.). The board was rated (use
the evaluation’s rating).

Signéd: .. coonmssasassi | 5T 1.7, (P
(Chairperson)
Dated the | Ith October, 2018.

NZOMO MUTUKU,
Chief Executive Officer,
Retirement Benefits Authority.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI



EXPLANATORY MEMORANDUM TO THE RETIREMENT BENEFITS (GOOD
GOVERNANCE PRACTICES) GUIDELINES, 2018

LEGAL NOTICE NO. 193 OF 2018
PART I

Name of Statutory Instrument: The Retirement Benefits (Good Governance Practices)
Guidelines, 2018

Name of the Parent Act . The Retirement Benefits Act (Cap 197, Laws of Kenya)
Enacted Pursuant to : Section 55 (3) of the Retirement Benefits Act
Name of the Ministry 2 The National Treasury and Planning
Gazetted on . 25" October, 2018
Tabled on
PART 11

1. Purpose of the Statutory Instrument

The purpose of the Retirement Benefits (Good Governance Practices) Guidelines, 2018 is to ensure that:

1. the governance relationship between sponsors, trustees, and service providers in the
retirement benefits sector are clear;

ii. good governance is maintained among sponsors, trustees, and service providers in
the retirement benefits sector; and

iii. service delivery to members, who are the consumers of retirement benefits products
and services, is enhanced.

2. Legislative Context

The legal framework for the Governance Guidelines is provided generally under Article 10 and
Chapter 4 of the Constitution of Kenya, 2010 and under section 55 (3) of the Retirement Benefits
Act, which empowers the Retirement Benefits Authority (“the Authority™), from time to time, to
issue guidelines, practice notes or codes of conduct for better administration of the retirement
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benefits schemes. Compliance with guidelines issued by the Authority is of added importance to
trustees of retirement benefit schemes by virtue of section 26(2) of the Retirement Benefits Act.

3. Policy Background

The Retirement Benefits Authority embarked on Market Conduct Regulation in July 2016, in the
backdrop of a changing business environment that has resulted in increasing complex management
practices among trustees and service providers of retirement benefits schemes. There have been
good practices that the Authority seeks to encourage as well as some negative ones that require
deterrence.

To ensure the good practices are inculcated in the trustees and service providers, the Authority has
embarked on the development of market conduct guidelines, including these Guidelines, which
shall be a tool to enhance governance in the retirement benefits sector.

The retirement benefits sector has grown from less than KShs. 50 billion, when the Authority
commenced its operations in 2000, to KShs. 1,166.6 billion in June 2018. This is due to the
Authority’s enabling regulation and supervision of the sector. To grow these funds and increase
confidence in the public to put money aside for their retirement, good governance practices must be
encouraged. Like corporate bodies, there is a positive correlation in the performance of a scheme
and its governance structures. Schemes that have incorporated these principles of governance are
better managed and more likely to outperform schemes with either poor governance structures or no
structures in place.

The Guidelines are aligned with the Authority’s mandate of developing the sector and protecting
both the members as well as sponsors of the scheme. It is expected that the observance of the
Guidelines will greatly enhance the level of accountability and transparency, operational efficiency,
internal control measures and regulatory compliance by schemes in their operations.

4. Consultation Outcome

In developing the Guidelines, the Authority consulted with its key stakeholders. This ensured that
the drafting process addressed all the pertinent issues and the interests of members, trustees,
sponsors and service providers were taken into account.

The Guidelines were first published for stakeholders’ comments and proposals through the
Authority’s website on 25" January, 2018 and thereafter on 21% May, 2018, after the redrafting of
the Guidelines following the comments received. The Authority conducted two (2) stakeholders’
workshops that took in comments and opinions from these interested parties. Some of the critical
comments received included -



Stakeholders’ Comments

Authority’s Consideration

1.

Annual General Meeting -There were views
that AGMs should have a quorum number to

Proposals dropped- AGM quorum and the
remuneration of trustees to form minimum

allow the election of trustees to be done by a
majority population.

agenda.

2. Structure of Board of Trustees- Terms of | Proposal carried and adopted.
appointment of trustees to be staggered so that
no more than 1/3 of trustees leave at the same

time.

3. Trustee Appointment- Need to remove the | Proposal carried and adopted.
word competency- based interview and retain

need of certificate of good conduct.

4. Trustee Remuneration Policy- Trustees | Proposal carried and adopted.
should have a remuneration policy to guide

them in the process.

5. Committees of Board of Trustees- Proposal | Proposal carried and adopted.
was to remove the mandatory committees
proposed and make them optional depending

on the scheme.

6. Removal of Trustees from Office
There were two proposals, first was that
removal of a trustee to be done through a
resolution by the board of trustees rather than
the Chairman; and second that the notification
letter indicating such removal to be issued by
the trust secretary.

Both proposals carried and adopted.

Proposal carried and adopted to ensure
there is no mismanagement of scheme
funds.

7. Corporate Social Responsibility- Reword
the principle to make emphasis on socially
responsible investments rather than corporate
social responsibility.

The Guidelines were reviewed with most of the comments from stakeholders incorporated in the
draft. The Authority was also guided by recommendations made by governance experts who
reviewed the draft Guidelines and global developments and best practices around the world but
specifically in the United Kingdom, South Africa and Australia.

5. Guidance

The draft Guidelines were uploaded on the Authority’s website for ease of access by stakeholders
and the public. Stakeholder workshops were organized to engage and inform stakeholders on the
principles in the Guidelines considering that the concepts were new in the retirement benefits
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industry. Further, the Authority has been creating awareness by educating the public on the
existence of the Guidelines. The Authority is in the process of holding sensitization sessions where
trustees as well as service providers will be educated on the requirements of the Guidelines.

The Authority is planning to hold further stakeholder information forums in Nairobi, Kisumu, and
Mombasa. The regions are critical as most schemes are registered and run from these regions. The
stakeholder information forums are meant to educate the target stakeholders on the requirements of
the Guidelines. The forums will be held in October and November of 2018 and in April and June of
2019.

Documents incorporated into the Guidelines by reference are:
a. The Constitution of Kenya, 2010
b. The Retirement Benefits Act, Cap 197

¢. The Kenya Communications and Information Act (No. 2 of 1998)

All available at www . kenvalaw.org

6. Impact
6.1 Impact on Fundamental Rights and Freedoms

The Guidelines seek to strengthen governance structures in schemes by providing a comprehensive
guide on minimum standards of conduct and sound governance practices expected of a scheme. The
Guidelines have taken into consideration chapter four (4) of the Constitution by incorporating
principles like equality and freedom from discrimination, right and access to information, freedom
of expression, and privacy of individual information. In general, by implementing and promoting
proper standards of conduct and sound governance practices, members’ rights are protected.

The Guidelines do not limit or infringe upon any right or fundamental freedom under the Bill of
Rights. On the contrary, it ensures mechanisms are in place to promote transparency, efficiency and
accountability in the day-to-day running of the schemes.

6.2 Impact on the Private Sector

The Guidelines seek to enhance transparency and integrity in the management of the retirement
benefits schemes. Scheme members and sponsors will have increased confidence in the running of
their schemes and it is anticipated that more employers and individuals will be encouraged to start
saving for retirement. As a result, the private sector will grow through increased opportunities for
investment and in real nominal value.



6.3 Impact on the Public Sector

The Guidelines as drafted align with the general principles of corporate governance. There will be
increased investor confidence in the market through the promotion of high standards of
transparency and integrity. Compliance with the Guidelines will ensure that public sector schemes
are run more professionally and mis-management by both trustees and service providers is reduced.
With a well-regulated market, the public confidence is expected to grow thus attracting investment
opportunities from the national government.

6.4 Summary of Impact Assessment

The Guidelines will greatly promote the development of the Industry and enhance the protection of
members’ and sponsors’ interests. Sound and prudent management of scheme funds as well as
avoiding risky practices that are highlighted in the Guidelines will ensure sustainable growth of
retirement funds. The Authority will use a “Disclose, Apply or Explain” approach in ensuring
compliance with the Guidelines. Hence, the cost implication by schemes can be measured and
staggered to ensure the costs incurred by schemes are manageable. The cost benefit analysis will be
outweighed by the benefits brought in by an enhanced governance regime.

7. Monitoring and review

The boards of trustees jointly and severally are responsible for ensuring compliance with the
Guidelines. Where trust secretaries are appointed, and scheme administrators contracted, they will
be required to ensure compliance as appropriate. Governance disclosures will be made to the
membership, through inclusion in a scheme’s audited financial statements, and preparation of a
report on Scheme Governance Disclosure as set out in the Guidelines.

The Authority will regularly perform a comprehensive evaluation of a scheme’s governance and
assess the implementation of the Guidelines. In the event of any non-compliance, an explanation
will be required and a remedial action plan be submitted to the Authority, where so directed, stating
the measures to be taken to ensure compliance.

8. Contact

NZOMO MUTUKU
Chief Executive Officer, Retirement Benefits Authority

29" October, 2018






