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PREI,IMINARIES

Establishment and Mandate of the Committcc

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under the Standing Orders of the Senate and is mandated 'to consider all malters

relating to constilutional affairs, the organizalion and adminilstration of law and

justice, elections, promotion of principles o/' leaclership, ethics, and inlegrily:
agreements, treaties and convenlions: and implemenlation of the provisions o/ the

Constitution on human rights.

Membership of the Committce

The Committee is comprised of -
1) Sen. Wakili Hillary Kiprotich Sigei, MP

2) Sen. Raphael Chimera Mwinzagu, MP

3) Sen. I;atuma Adan Dullo, CBS, MP

4) Sen. William Cheptumo Kipkiror, CBS, MP

5) Sen. Hamida Kibwana, MP

6) Sen. Catherine Muyeka Mumma, MP

7) Sen. Veronica W. Maina, MP

8) Sen. Karen Njeri Nyamu, MP

9) Sen. Andrew Omtatah Okoiti, MP

- Chairperson
- Vice-Chairpcrson
- Member
- Member
- Member
- Member
- Member
- Member
- Member

J

)

Minutes of the Committee in considering the Statutory Instruments (Amcndment)

8111,2023 (National Assembly Bills No. 2 of 2023) and the Statutory Instrumcnts

(Amendment) Bill (National Assembly Bills No. 3 of 2024) are attached to this

Report as Annex 1.

( iii)
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FOREWORD BY THE CHAIRPERSON

ou ablc Speaker,

hto ut{ry Instruments (Amcndmenr) Ilill, 2023 (National Asscmbly Biils No. 2 ol
as passed by the National Assembly with amendments, on 28th November,

.a d fas transmitted to the Senate for its consideration. The Bill was read a First
l11 thf Senale on Thursday, 7th December,2023 and committed to the Standing

n eelon Justice, Legal Affairs and Human Rights for consideration

II thc Statutory Instruments (Amendment) Bill (National Assembly Bills No
0 4) was passed by the National Assembly with amendmcnts, on 2l't March,

an trfnsmitted to the Senate for consideration. The Bill was read a first time in
te]on Wedncsday lTth April,2024 and thereafter stood committed to the
C{mmittee on Justice, Lcgal Affairs and Human Rights.t

ry

ur blc Spcakor,

1at tofy Instruments (Amendment) Bill, 2023 (NationalAssembly Bills No. 2 of
SC k lto amend various sections of the Statutory Instruments Act, Cap 24. to

r lamong others, publication of Parliament's decision to revoke or annul a
I

nptrumcnt, as wcll as reviewing the maximum penalties that may be
tc in] a proposed statutory instrument

Iat torf, Instruments (Amendment) Bill, 2024 (National Assembly Bills No. 3 of
sl il{rly seeks to amend various sections of the Statutory Instruments Act,
Ia V I 

those dealing with inlbrming the public, through notices in the
tarty wcbsite and in thc gazet]e, of the lapse of instruments for failure to

th ml lbr scrutiny within the required timclines, and also of decisions to annul
c ts.'l'he Ilill also proposes to rctroactively revive statutory instruments which

I jbeen automatically revoked by operation of law and not been validly
ft{r being in place for ten years as provided for in section 2l of the Act, as
ptal scction 2l which provides for automatic revocation of statutory

a

s

le Speaker,

,frticle ll8 of the Constiturion and Standing Order 145 (5) of the Senate
r(ers. the Commiftee proceeded to undertake public participation on the

at cgard, thc Committce publishcd advcrtisements in the Daily Nation andr

c\\ spapers on Saturday, 9s l)ecembcr, 2023 and Friday, 26th April, 2024
y, inviting mcmbcrs ol' thc public to submit written memorancla to the

ra

!c



Committee on the Bills. Additionally, the Committee sent invitations to kcy

stakeholders inviting them to submit their comments on the Bills.

Honourablc Speaker,

I wish to thank the Office of the Speakcr and the Clerk olthc Scnatc for the logistical

and technical support accorded to the Committee during consideration of the Bills.
The Committee further wishes to thank the Stakeholders who submitted written

comments on the Bills.

Honourable Speakcr,

Datc t+ /5 / aoa+

I

(u)

The Committee received written memoranda from the Senate Select Committee on

Delegated Legislation, Kenya Law Reform Commission and the Attomey General on

the Statutory Instruments (Amendment) 8111,2023 (National Assembly Bills No. 2 of
2023). 'fhe Committee further received submissions from Kcnya Law Relorm

Commission on thc Statutory Instruments (Amcndmcnt) llill (National Asscmbly llills
No. 3 ol 2024).The proposed amendments in this Report arc therefore the product of
extensive consultations that have taken place to ensure that we have a good law in
place that will stand the test of time.

It is now my pleasant duty, pursuant to Standing Order 148 (1) ol'thc Scnatc Standing

Orders, to present the Report of the Standing Committee on Justice, Legal Affairs and

Human Rights on the Statutory Instruments (Amendment) Bill, 2023 (National

Assembly Bills No. 2 of 2023) and the Statutory Instruments (Amendmcnt) Bill,2024
(NationalAssembly Bills No. 3 of 2024).

Signed

SEN. WAKILI HILLARY KIPROTICH SIGEI, MI'
CHAIRPERSON, STANDING COMMITTEE ON.IUSTICE,, I,EGAL AFFAIRS

AND HUMAN RI(;TITS
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CHAPTER ONE: INTRODUCTION

l.l Introduction

1'he Statutory Instruments (Amendment) Bill, 2023 (National Assembly Bill No.

2 of 2023) was published on 14th lrebruary, 2023 following which it was

considered by the National Assembly and passed, with amendments, on 28th

November,2023. A copy of the Bill as passed by the National Assembly and

referred to the Senate is attached to this Report as Annex 2.

Pursuant to Article 110(a) of the Constitution, the Bill was transmitted to thc

Senate where it was read a First Time on fhursday, 7th Deccmber,2023, and

thereafter the Bill stood committed to the Standing Committee on Justice, I-egal

Affairs and Human Rights for consideration. A copy ol the Message from thc

National Assembly conveying the Bill to the Senatc is attached. Annex 3.

The Starutory Instruments (Amendment) Bill (National Assembly Bills No. 3 o1

2024) was passed by the National Assembly with amendments, on 2l't March,

2024. A copy of the Bill as passed by the National Assembly and referred to the

Senate is attached to this Report as Annex 4.

Pursuant to Article 110(4) of the Constitution, the Bill was transmitted to the

Senate where it was read a First Time on Wednesday, lTth April, 2024, and

thereafter the Bill stood committed to the Standing Committee on Justice, I-egal

Affairs and Human Rights for consideration. A copy of the Message from thc

National Assembly conveying the Bill to the Senate is attached to this Iteport as

Annex 5.

1.2 Objects of the Statutory instrumcnts (Amendment) Bill, 2023 (National

Assembly Bill No. 2 of 2023)

'l'he main object of this Bill is to amend various sections of thc Statutory

Instruments Act, Cap 2.A to provide for among others, publication ol
Parliament's decision to revoke or annul a statutory instrument. as well as

reviewing the maximum penalties that may be stipulated in a statutory

instrument.

'l'he Ilill seeks to amend thc provisions ol the Stalutory Instrumcnts nct, to

enable the Committee on Dclcgatcd Lcgislation to rcquirc thc Il.egulation

5

6

I
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IJ

M b Authority to submit to Parliament a copy of any Statutory Instrument
ses to have efl'ect by opcration of law.t

n

c

endments further rcquire Parliament to notify the general public in two
pers of wide circulation, the Statutory Instrument which ceases to have

t by operation of law is a nullity

v icvy of the Ilill

ill proposes the following amendments -

us 2 amends section I I of the Act by inserting two new subsections to

a) t the Delegated Committee may ask a regulation making authority to
SU mit a statutory instrument for scrutiny within seven days where it has
al ed to do so within the required timeline; and

Parliament to publish a noticc in the parliamentary website and two
spapers of wide circulation that a statutory instrument which failed to be

u ittcd for scrutiny within the required timelines is a nullity

la 3 of the Bill deletes section l2(3) of the Act which exempts rules,

o

s

()
5 at ons and orders cmanating Iiom Kenyan courts

4 amends section 18 to provide for publication, by the Clerk of the
House, of a decision to annul a statutory instrument in the Kenya

and the parliamentary website.

c 5 amends section l9 of thc Act to provide for publication, by the Clerk ol
ant IIouse, of a decision to revoke a statutory instrument in the Kenya

la

47.

la

47. tt and the parliamentary website

:l c 6 amends section 23 of the Act to provide that a statutory instrument
ll no come into cll'ect until considcrcd in accordance with thc Act

c

v
hs 2

.3I

(

(b

t

I

l7 
amcnds section 24 of the Act to enhance the maximum penahy that

lRrovided for in a statutory instrument from an amount not exceeding

f,OOO 

ana imprisonment for a term of not more than six months to an

I

It,
I

I

I

I

I

I

)

S
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amount not exceeding Kshs. 500,000 and imprisonment for a term of not more

than two years.

1.4 Objects of the Statutory Instruments (Amcndment) llill, 2024 (National

Assembly Bills No. 3 of 2024)

9. The Bill seeks to amend various sections of the Statutory Instruments Act,

particularly those dealing with informing the public, through notices in thc

Parliamentary website and in thc gazelte, of thc lapse of instruments for Iailurc to

submit thcm for scrutiny within thc requircd timelincs. and also ol dccisions to

annul instruments.

10. The Bill also proposes to extend a lifeline to instruments that became

automatically revoked after being in place for ten years as provided for in section

2l of the Act, as well as repeal section 21 which provides for automatic revocation

of statutory instrumenls.

1.5 Overview of the Bill

I l. The Bill proposes the following amendments -

Clause 2 amends section 1l of the Act by inserting two new subscctions to

provide -
(a) that where it comes to the attention of the Delegated Legislation Committee

that the Cabinet Secretary responsible for a regulation making authorify has

failed to submit a statutory instrument for scrutiny within the required

timeline (7 days of publication) the may by resolution require the CS to

publish a notice in the Gazette that the instrument is a nullity, and submit the

notice to Parliament within 7 days of the resolution; and

(b) for Parliament to publish a notice in the parliamentary website that a

statutory instrument which failed to be submitted for scrutiny within the

required timelines is a nullity.

Clause 3 amends section l2(3) of the Act (which currently exempts rules.

regulations and orders emanating from Kenyan courts from scrutiny by

Parliament) by deleting the words "rules and regulations" thus limiting the

exemption to orders.

J
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t2

C

se

u{c 4 deletcs the cxisting seclion l9 of the Act and replaces it with a new
io[r which provides for publishing of annulments. 'l'he new section 19

vides that-

rf'here Parliament adopts a report or resolution that an instrument be
a{ullcd, the instrument is to stand annulled, and the clerk of the rerevant
Ilouse is to publish the annulment in the Parliamentary website and convey
thie rcsolution of the l{ouse to the regulation making authority; and
thp regulation making authority is required to publish the annulment in rhe

Btz.ette within l4 days of receipt of the resolution of the house annuling the
lnPtrument.

l

usf 5 deletes the heading (Part V-staged Automatic Expiry of Starutory

{ncnts) and substitutcs it with a new one (Part V - purpose Iror Review Of

'1
SC

ry Instrumcnts)

p

(a

(b

(l
In s

a

S

It1

a

u

ol'

AII

atu

6 repeals section 21 of the Act which provides for automatic revocation
tory instruments l0 years after the instrument was made, and the manner

d dufation lor which the life o1'a statutory instrument may be extended

Cla s$ 7 amcnds section 24(5) ol- the Act to cnhance the maximum pcnalty that
bf

2

ur-rt

fiv

provided lor in a statulory instrument from an amount not exceeding
0,000 and imprisonment for a term of not more than six months, to an
not exceeding Kshs. 1,000,000 and imprisonment for a term of not more
e years.

s( 8 amends scction 27 by inserting a new subsection (3) which provides
u {tutrtory instrument that would othcrwise stand automatically revokcd on
daf, before the date of commencement of this provision shall continue to

pe td

"I

L^ nscquences of thc llills

ills make proposals on notifications to the general public as follows -
ills require Parliament to notify the general public in two newspapers of
circulation, ol'a Statutory Instrument which automatically becomes a

and to have

on that date.

effect as if the instrument had not been automaticallv

e b

)t I}

o

C

id

n llity for lailure to submit ir to Parliament for scrutiny within the required
1 efines

4

I

(
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(b) the Bills further shall require Parliament to publish a notice on

Parliamentary website in respect of instruments which are revoked

annulled by Parliament.

the

or

l3.Additionally, by removing the exemption granted by the Act to orders, rules and

regulations issued by courts of competent jurisdiction, the Bills may be viewed as

potentially encroaching on the independence of the Judiciary.

14. The Bills further propose to increase the power of the Cabinet Sccretary to imposc,

in regulations made, enhanced fines and imprisonment terms for breach of a

statutory instruments.

15.The Statutory Instruments (Amendment) Bill (National Assembly Bills No.2 ol
2023) also proposcs to changc thc procedurc of scrutinising instrumcnts from a

negative resolution procedure where the Delegated Committee only needs to issuc

a resolution that a certain instrument be revoked thus making thc instrument valid

and operational until revoked, to an affirmative resolution procedure where

instruments do not come into force until approved by the Delegated Committee.

l6.The Statutory Instruments (Amendment) Bill (National Assembly Bills No.3 of
2024) seeks to repeal the section of the Act providing for automatic revocation ol
statutory instruments ten years after the instrument was made, thus depriving

Parliament and the Executive the opportunity to rethink, rework and continuously

review the usefulness of statutory instruments.

17.The Statutory Instruments (Amendment) Bill (National Assembly Ilills No.3 of
2024) also seeks to retroactively revive statutory instruments which had already

been automatically revoked by operation of law and not been validly extended.

5
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I,.I.ERTWO: PUI}LIC PARTICIPATION ON THE BILL

uction

t to Article 118 of the Constitution and Standing Order 145 (5) of the
Standing Orders the Commitree procceded to undertake public
tion on the Statutory Instruments (Amendment) Bill, 2023 (National

bly Bills No. 2 of 2023). ln rhis regard, the Commirtee published an
sement in the Daily Nation and Standard newspapers on Saturday, 9th

ber, 2023 inviting members of the public to submit written memoranda on
l. A copy olthe advertiscment is attached as Annex 6.

ommittec further proceedcd to undertake public participation on the

ry Instruments (Amendmenr) Bill, 2024 (National Assembly Bills No. 3

). In this regard, the Committee published an advertisementinthe Daily
and Standard newspapers on Friday, 26th April, 2024 inviting members of
lic 1o submit written memoranda on the Bill. A copy of the advertisement

hcd as Annex 7.

nally, the Committee sent invitations to key stakeholders inviting them to
their comments on the Bills

2t nsc to the advertisement and invitations, the committee received written
ions on the Statutory Instruments (Amendment) Bill, 2023 (National
ly Bills No.2 of 2023) from -
ya Law Reform Commission;

e Senate Select Committee on Delegated Legislation; and
e Attomey General.

22 , thc Committee receivcd written submissions on the Statutory
ents (Amendment) Bill, 2024 (National Assembly Bills No. 3 of 2024)

Kcnya I-aw Reform Commission

t-t of the said submissions arc attached as Annexes 8(a), B(b), 8(c) and 8(d)
ummary thereon in the form of a matrix attached as Annexes 9(a) and

6

r8

19.

20.

lil

ad

lc

a

)b

)

11'l a



2.2 Overview of Stakeholder Submissions on the Statutory Instrumcnts
(Amendment) Bill (National Assembly Bill No. 2 of 2023)

a) The Kenya Law Reform Commission

24. The Kenya Law Reform Commission in thcir written submissions on Statutory

Instruments (Amendment) Bill (National Assembly Ilill No. 2 of 2023),

concurred with the amendments proposed in the Bill with reservations that -
i) the Statutory-making authorify as proposed under subsection (5) as

proposed in the Bill should be accompanied by a requirement to re-publish

the statutory instrument.

ii) the proposed amendment in the llill ought to be harmoniscd with section 19

to avoid publishing revocation ol'a statutory instrument twice, by two

different agencies.

iiD the proposed amendment in the Bill to amend Section 23 failed to provide

for clarify on commencement date of a statutory instrument especially thosc

on time -bound events such as revenue collection and determination of thc

date of revocation.

25. However, the Commission rejected the proposal to amend Section 12(3) of tltc
Statutory Instrument Act on the grounds such provision safeguards the doctrinc

of separation of powers between Judiciary and the Legislature and proposes to

retain the Section as is.

b) The Senate Select Committee on Delegated Legislation

26. The Select Committee on Delegated Legislation held a meeting with the

Standing Committee on Justice, Legal Affairs and Human Rights on Thursday,

22nd February, 2024 to deliberatc on the Bill. fhe Committee subsequcntly

submitted its written submissions on the Bill, in which it concurred with thc

amendments proposed, and further proposed that the Committee under the Act

may require the regulation making authority to republish an instrument where it

failed to submit it to the Committee within the required timelines.

27. The Committce submitted in i'avour of a hybrid systcm whcre all instrumcnts

would be brought to Parliament for scrutiny before they become operational,

with a few exceptions being given for instruments there is a need to legislate

with urgency in certain circumstances failing which the purpose of the

legislation could be defeated.

,7
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31

her hc Con1 nt c rqlcc d c pro osa o ll AITI nd Sec o II ') Jt h p f h o c )
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a
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fotl o h t11 l ec hLI u uh t1e .51c e u

nt b o sa l'cb uard do tr I1 oh

ttr o t'l poof crS t-_ lt c I,c s a urc an h ud c ary 1'h Co lt1 n1 cb h

er.ied the jurisdiction to make rules that guide the Court on practice
cc$ures is derived from the constitution and derogating from the same shall

vlolation of the Constitution

(ommittee proposed that the Bill be amended to retain the term of
I

ri{onment lor brcach of an instrument as provided lor under the Act i.e. six
thp but enhance the fine to Kshs. 500,000/:, noting that there has been
c{n that the current penalties under the Act are not punitivc enough to deter
clions. It also observed that while the increased fine is reasonable,
ivption of liberty is a severe sanction, and a long custodial sentence should
llyl be imposed through primary legislation. The propriety of a fine or the
cnfe should be looked at on a case-by-case basis. Ifit appears in the primary
Iafion that a longer jail term is necessary, the parcnt statute could prescribe a

unitivc sentcncc

c) The Attorncy (]cneral

Attorney General. in his written submissions, was in support of thc Bill and
d 

ihat 
it did not otrend the constitution or other written laws. He noted that

prQposal to insert a new subsection (5) should be harmonized with the
inp subsection (4) which deems a statutory instrument to have ceased to
c[cct immediately after the last day when it was required to be laid, and

th$re is need to conncct the failure by the cabinet Secretary responsible for
efrlation making authority to comply with the timeline under subsection ( I )

th{ suo moto power of the Committee to pass a resolution regarding that
.".1

roposed that thc proposed new subsection 5 be deleted and substituted with
llpwing-

h

p

conl o c u c t1

I
c o( ( L' ry

ory
rulnent within the period specified in subsection (l), the Commifiee may, by
e.sQlution of the Committee, require the Cabinet Secretary to submit the
ulpry instrument to Parliament within .seven days .from the date of the
ttjtion

e f. d e lt u o t1 tnuk t7 <t alt hor h0. c(l o ltbn1 d .t CI llty fa.t I

8
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2.3 Ovcrview of Stakeholder Submissions on thc Statutory Instrumcnts
(Amendment) Bill (National Assembly Bill No. 3 of 2024)

a) 'Ihe Kcnya Law Reform Commission

32. lhe Kenya Law Reform Commission in their written submissions on Statutory

Instruments (Amendment) Bill (National Assembly Bill No. 3 of 2024),

concurred with some of the amendments proposed in the Bill with reservations

that -
(i) the requirement by the Committee to the regulation making authority under the

proposed subsection (5) should be accompanied by a requirement to re-

published the statutory instrument;

(ii) section 1 I as a whole should also be rcviewed because thcre are regulations

making authorities that are not under a Cabinet Secretary;

(iii) deletion of section l2(3) will mean that the Chief Justice will be required to lay

Rules of Court govern procedures for conduct of business in courts, mature of
pleadings and court fees. In other jurisdictions includingZambia and Bolswana

there are specific provisions requiring that Itules ol- Court shall not bc laid

belbre Parliament;

(iv) review of penal clauses for breach of statutory instruments is welcome;

(v) it is not clear what the proposed amendment to the heading in Part V is

intended to achieve; and

(vi) automatic expiration ensures that statutory instruments are regularly reviewcd

to assess their continued relcvance, effcctiveness and alignment with currcnt

conditions. This process helps to kccp thc legal framcwork updated and

responsive to changing societal needs. 'Ihe sunset process typically involves

public consultation and review, promoting accountability and transparency.

Over time, statutory instruments can lead to unintended consequences or create

loopholes. Automatic expiration provides an opportunity to address these

issues, allowing stakcholders to identify problems and propose changcs to

improve the regulatory framework. As tcchnology, socicty, and thc cconomy

evolve, statutory instruments may need adjustment to stay relevant. Automatic

expiration encourages adaptation by forcing a periodic re-evaluation of the

appropriateness of existing rules in light of new developments. Regulatory

capture occurs when regulation making authorities gain undue influence over

the regulatory process, leading to stagnation or bias in favour of certain

interests. Regulation expiration helps combat this by encouraging lresh

perspectives and reducing the chances of entrenched intercsts dominating thc

regulatory landscape.

9
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CHAPTER THREE: COMMITTE]] OI}SERVATIONS

ilrittce Observations on thc Statutory Instruments (Amendment) Ilill,
3 (National Assembly llill No. 2 of 21123) and the Statutory Instruments
endment) Bill,2024 (National Assembly Bills No. 3 of 2024)

inp considered the Bill and the submissions received thereon, the committee
e fhc following observations -
'{hat currently, there is no mechanism through which the pubric is notified

!f any rcvocation or annulmcnt of a statutory instrument by the Delegated
(ommittee under the Statutory Instruments Act, or even notification of
u{hich inst*rnents have become automatically revoked for failure to submit

l

tfem to Parliament for scrutiny upon publication. publication of decisions
tt annul or revoke an instrument therefore ensures greater transparency and
kfcps the public informed on what regulations are in force and those that
hfvc bccn automatically rcvokcd for I'ailure to submit them to parliament

{ithin the required timelines, or which ones have been revoked or annulled
f$llowing resolution being made by a House of parliament. This alsot"
pfevents the illegal implementation of such regulations.

l'lfat thc Statutory Insrruments (Amendment) Bill, 2023 (National
A]sscmbly Bill No. 2 ol'2023) provides thar the Delegated Commiuee may
rtUuirc a regulation making authority to submit a statutory instrument
rlithin seven days where it has failed to do so within the required timeline.
Tfre purpose of the submission is not stated in the Bill hence it is not clear if
it]is for purposes ofscrutiny or only for notification purposes. This creates
ufncccssary confusion and if the Delegated Committee were to scrutinise
thp instrument. it would contradict and beat the purpose of section l l(4) of
th[ nct which provides for automatic revocation of an instrumcnt which
w[s not submitted within the required timeline. However, the Statutory
Infstruments (Amendment) Bill, 2024 (National Assembly Bills No. 3 of
2$24) makes a clearer proposal by requiring that the responsible cabinet
S$crctary be required. through a resolurion ol the Delegated Legislation
Ctmmittce, to publish a notice inthe Gazette informing the public that the
repulations are a nullity;

T{at the concems raised by stakeholders on interference with the
infependence of the Judiciary if Parliament were to scrutinise rules,
repulations and orders emanating from a court of competent jurisdiction in
K$nya were valid, and it was further observed that -

t0
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(i) not all instruments made by the Chief Justice on bchalf ol the

Judiciary were statulory instrumcnts within the mcaning of the

Statutory Instruments Act;
(ii) some of the instruments, such as practice directions, rules and

regulations were made pursuant to the inherent authority of the

Judiciary under among others, Article 159(l) of the Constitution;

(iii) the High Court in Ombati v. Chief Justice & President of the

Supreme Court & onother (Petilion E242 of 2022)

120221 KEHC 11630 (KLR), while acknowlcdging that thc Suprcmc

Court (Presidential Election Petition) (Amendment) Itules, 2022 - LN

No 79 were not a statutory instrument within the meaning of the

Statutory Instruments Act, had affirmed that not all instruments

emanating from the Judiciary were statutory instruments within the

meaning of the Act, particularly wherc an instrumcnt was madc

pursuant to authority expressly granted by the Constitution;

(iv) the above notwithstanding, if the instrument created ofl'ences and

contained penalty provisions, it ought to be scrutinised by Parliament

as only Parliament has authority to legislate on such matters; and

(v) that no concerns have been raised justitying the removal of the

exemption from scrutiny currently provided lbr under scction l2(3) of
the Act, and as such, this particular clause can be viewed as clawing

back on the gains made towards strengthening the operational and

decisional independence of the Judiciary;

(d) That the Statutory Instruments (Amendment) Bill, 2023 (National

Assembly Bill No. 2 of 2023) proposes to change the procedure of
scrutinising instruments from a negative resolution procedurc (wherc the

Delegated Committee only needs to issue a resolution that a certain

instrument be revoked thus making the instrument valid and operational

until revoked), to an affirmative resolution procedure (where instruments do

not come into force until approved by the Delegated Committee). IIowever,

other sections of the Act that deal with automatic revocation and thc

procedure and timelines for reviewing statutory instruments would necd a

comprehensive review and overhaul and as such amending the section as

proposed in the Bill would only cause confusion and uncertainty as to when

an instrument actually comes into force;

(e) That, additionally, where Parliament deems it fit that a cerlain statutory

instrument should be scrutinised before it comes into force duc to its

il



r)

{otcntial effects. it has always stated in the parent Act that the proposed
ifrstrumcnt will come int<l force once approved by parliament, thus in some
rfvay creating a hybrid system of scrutiny. For instance, the National

$onstruction Authority Act (cap 118) and the public Finance Management
.f ct (Cap 4l2A,) provide that regulations made shall be tabled in parliament

fpr approval before taking effect. For that reason, there is no need to amend
tfrc Statutory Instruments Act as the parent Acts can contain similar
rfquirements tbr statutory instruments of a sensitive nature;

'{hat notwithstanding the above, the Statutory Instruments (Amendment)
I]ill (National Assembly Bill No. 4 of 2024) proposes to do away with
al-rtomatic revocation of statutory instruments under section 2l of the Act. It
r{as noted that statutory instruments greatly increase the power of the
l'f.ccutive arm of Government by avoiding unfavourable publicity and
cfitical examination of legislation. In order to reduce substantially the
r$Bulatorl burden on the people of Kenya without compromising law and
ofder. essential economic, environmental and social objectives, and to
cfsure subordinate legislation is relevant to the economic, social and

Sfnerat wcllbeing of the people of Kenya, it is necessary ro have regular
rfview as wcll as automatic rcvocation of instruments. as lhis is the main
wpV throueh which Parliament retains oversight over the legislation to
c{sure that the power is exercised within the confines of the delegated
a{thority:

'l-{rat there has been concern that the current penalties under the Act are not

Rtinitive enough to deter the breach of statutory instruments as they are out
ol slnc with the current economic conditions as well as other penalties in
tht statute books. thus necessitating the increase in the penalties. while this
c{uld justily the incrcased fine as being reasonable, it is noted that
dfrivation ol' liberty is a severe sanction and a long custodial senlcnce
shpuld ideally be imposed through primary legislation, ro prevent
unfrecessarily harsh penalties from being imposed through a statutory. If
Pafliament deems it necessary for a statutory instrument to provide for a

I

cuptodial sentence longer than six months, the preferred maximum sentence
.uf, b. ,"t in thc parent Act when dclegating the power to make regulations;
unh
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(h) That the Statutory Instruments (Amendment) Bill (National Assembly Ilill
No. 3 of 2024) proposes to revive statutory instruments which cxpired on

24'h January 2023 and extend their lif-espan indefinitely. The Committec

noted that the statutory instruments were not validly extended as requircd

under section 2l of the Act, and the Bill therefore seeks to retroaclively

revive instruments which expired over one year ago. Moreover, even if the

instruments had been validly extended, that extension would have bcen

operative for only twelve months and hence the instruments would be

deemed to have expired on 24th January 2024. t\s such, thc proposcd

extension is illegal and should be expunged from thc Ilill.

34. The Committee also noted that since the two Bills were partly amending similar

sections of the Act, the amendments should be harmonised and presented as

Committec Stage Amendments 10 the Statutory Instrumcnts (Amcndmcnt) Ilill
(National Assembly Bill No. 2 o12023).

35. The Committee therefore observed that the following amendments to the Bill
would be required -
(a) that the Bill be amended at clause 2 to delete the new subsection (5) to

eliminate the confusion that is crcated when the Delegatcd Committee asks

for regulations which have already bcen automatically nullified by adopting

the wording in clause 2 of the Statutory Instruments (Amendment) Ilill,
2024 (National Assembly Bill No. 3 of 2024);

(b) that the Bill be further amended by deleting clause 3 so as to retain the

current provision in the Act (section l2(3)) exempting rules, regulations and

orders emanating from a court of competent jurisdiction in Kcnya lrom

scrutiny by Parliament in order to maintain thc indcpcndcncc ol thc

judiciary;
(c) That the Bill be amended by deleting clause 6 so as to retain the negative

resolution procedure cunently provided for under the Act whereby statutory

instruments that have been published are considered valid unless revoked or

annulled in accordance with the Act;
(d) 'Ihat the Bill be amended by deleting clause 7 and adopting the wording in

clause 4 of the Statutory Instruments (Amendment) Ilill (National

Assembly Bill No. 3 of 2024); and

(e) That the Bill be amended to provide for the penalty for breach of an

instrument to be a fine not exceeding Kenya Shillings five hundred

thousand and imprisonment for a term not exceeding six months as opposcd

to the two years' imprisonmcnt term proposed in the Bill.

li



, of thc proposed amendments is attached as Annex I0
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CHAPTER FOUR: COMMIT'l'tltl RECOMMENDAl'lON

4,1 Committee Recommendation

37. Having considered the Statutory Instruments (Amendment) Bill, 2023 (National

Assembly Bills No. 2 of 2023) and the Statutory Instruments (Amendment) tlill,
2024 (National Assembly Bills No. 3 of 2024) as well as thc submissions

received thereon, the Standing Committee on Justice, Legal Affairs and lluman

fughts recommends that -
a. the Senate asses the Statuto Instrumcnts Amcndmcnt Ilit

2023 (National Asscmblv Ilills No. 2 of 2023) with amcndmcnts as

proposed by the Committee; and

b. having incorporated some of the amendments

Statutorv Instruments (Amendment) Bill.
Asscmbly Bills No. 4 of 2024\ in the attached proposed Committee

Stage amendments, the Senate 4jg!g the Ilill in the Sccond Reading

proposcd in thc

2023 (National
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I,IST ()I.'ANNIiXES

Minutes of the sittings of the Committee in considering the Bill

Copy of the Statutory instruments (Amendment) Bill (National

Assembly Bill No. 2 of 2023) as passed by the National Assembly, with
amendments, on 28th November, 2023.

Copy of the Message conveying the Bill to the Senate

Advertisement published in the Daily Nation and Standard Newspapers

on Saturday, 9th December, 2023

Copies of Stakeholder Submissions on the Bill

Matrix on the Committee's consideration of Stakeholder Submissions

Text of the proposed Committee amendments to the Bill
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.' Minutes of the sittings of the Committee in

considering the Bill
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MtN. NO. 5212024 lrlrPOl{'l- ON TIll.l sl',\'l't,'l'oRY INSI'IIUNII]N'IS
(AMEND MENT) I]ILL (NATIONAL ASSEMI}LY
BILLS NO.2 OF 2023)

The Cornmittee defemed adoption of the Report as there were less than five (5)

Members prcscnt.

I'HT] CONS'I'ITUTI ON OF KIir',{YA (AN,I I'N I)},I I.]NI'
(NO.2 BILL (SENAI'E I]ILLS No. 52 0F 2023

SI(]NED:

)

The Committee was taken through a Brief on the Constitution of Kenya (Amendment)

(No. 2) Bill (Senate Bills No. 52 of 2023)'

Follorving deliberations, the Committee resolved -
i) to hold a meeting with the eight (8) stakeholders who have submitted written

comments on the Bill, on Monday, 15th April' 2024, in Machakos County;

ii) to hold a public hearing on the Bill on Friday, 3'd May, 2024 at a venue in

Mombasa County; and

iii) thereafter, to consider, adopt and table its Report in the Senate before 14'r'May,

2024

Due to lapse of time, the Committee resolved to resume consideration of the matrix at

a subsequent meeting to be held on Wednesday, 20th March,2024 at 8'00 a'm'

MIN. N0. 5512024 AI)JOUIINMENT

'i'he Chairpcrson adjourned the meeting at forty-four tninutes. past nine O'clock l'hc

next meeting was icheduled to be held on Wednesday, 20tl' March, 2024 at eight

O'clock.

DA'l'E:....... a.5 l e_bD-+

I)agc 2

l,ltN. No.53/2024

MIN. NO.54/2024 THE CONFLICT OF INTEREST BILL. 2023

(NATIONAL ASSEMBLY BILLS NO. 12 OF 2023)

I'he Commiltee resumed consideration of the submissions received on thc Conflicl of

Intcrcst Ilill (National Assembly Bills No. 12 of 2023).
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I3'I'II PARLIAMENT I3RD SESSION

\II E OF THE JOIN'T SITTING OF THE STANDTNG COMMITTtrE ON

.IT,'S'T GAL AI'}-AIRS AND HUMAN RIGHTS AND THE SIILICT
CO Io N DELIIGATED LtrGISLA'I'ION HELD ON THURSDAY 22\D

FEI}R 2024 AT 9.OO A.M. AT THE LAKE TURUKANA ITOOM KICC
BUI ND ON THtr ZOOM ONLINE MEETING PLATFORM
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- Member
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- Membcr
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Sen da] Gataya Mo Fire, MP, called the meeting to order at twenty-nine minutes

'clock and opened with a word of prayer.
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- Legal Counsel II
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- Research Officer III
- Media Relations Officer III
- Public Communications Officer III
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'Ihis was lbllowed by a self-introduction session by the Senators liom both the Standing

Committee on Justice, Legal Affairs and Human Rights and the Select Committee on

Delegated Legislation and the Secretariat.

MIN. No.2012024 ADOPTION OF THE A(;ENDA

'l'he agcnda oi'the meeting was adopted having been proposed by Sen. Gloria Orwoba,

MP and seconded by Sen. Betty Batuli Montet, MP.

THE STATUTOITY INSTRUMENTS (AMENDMENT)
BILL (NATIONAL ASSEMBLY BILLS NO. 2 OF
2023)

-l'he Committees were taken through a Legal Brief on the Statutory Instrument

(Amendment) Bill, (National Assembly Bills No. 2 of 2023).

fhe Committees noted that the Bill sought to amend various sections of the Statutory

Instrument Act, Cap 2r\ to provide for among others, publication of Parliament's

decision to revoke or annul a Statutory instrument, as well as reviewing thc maximum

penalties that may be stipulated in a statutory instrument.

During deliberations, Members noted that -
i) Clause 2- amended section 1 I of the Act by inserting two new subsections to

provide-

a) That the Committee on Delegated Legislation may require a regulation

making authority to submit a statutory instrument within seven days

where it has failed to do so within the required timeline- and that meant

that, if that was not done the Committee could sit and require an RMA to

submit the instrument; and

b) For Parliament to publish a notice in the Parliamentary website and two

newspapers of wide circulation that a statutory instrument which failed to

be submitted for scrutiny within the required timelines is a nulliry-

previously the public did not have information, on the status of Statutory

Instruments.

ii) Clause 6 - amends section 23 ( 1) of the Act to provide that a statutory instrument

shall not come into effect until considered in accordance with the Act. Currently.

a statutory instrument comes into effect on the date stated in the statutory

instrument or if none is stated, upon publication in the Gazette;

iii) the bill is changing the procedure from a negative resolution procedure - where

an instrument is operational from the day it is pubiished until the day it is revoked

or annulled, to one where an instrument does not come into force until approved.

I'lowever, there wcre other sections, like the section dealing with automatic

revocation which had not been deleted from the Act, thus causing some

contradiction;
Page 2
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rh il term sentencing up lrom six months to two years ibr those u,ho commit.I

o ence Members f-elt that such hefty punishment should be prescribed by an

A Parliament as opposed to regulations; and

ent scrutinizing instruments coming from the courts was clarifled not to

m that Parliament could scrutinize a court orders, rather it would scrutinize

tions made by the Court in furtherance to a Parent Act.

t

P li

Ie

S

S
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lt

h

e Committee resolved that the Select Committee on Delegated Legislation

h

ry
internal meeting on Tuesday, 27th February,2024 to further discuss the

ent (Amendment) Bill (National Assembly Bills No. 2 of 2023) and

omments with the Standing Committee on Justice, Legal, Aflairs and

ts for the inclusion in the Report of the Statutory Instrument

t2024

on adjourned the meeting at ten minutes past eleven O'clock. 'l'he next

scheduled to be held on Tuesday, 27th February ,2024 al eight O'clock
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I3TII PARLIAMENT I3RD SESSION

F THE IO9TH SITTING OF THE STANDING COMMITTEE ON
.IU T EGAL APF.A.IIIS AN'D HUMAN RIGHTS HEI,D ON TUIISDAY.
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2024 AT Ii.OO A.M. IN COMMITI'EE ITOOM 5
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- Chairperson (Chairing)
- Member
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- Senior Clerk Assistant
- Legal Counsel I
- Legal Counsel II
- Clerk Assistant III (Taking L'linutcs)
- Research Officcr III
- Media Relations Officer III
- Assistant Audio Officer

7 021

rspn callcd the mecting to order at elevcn minutes past cight O'clock and

a lrvord of prayer.

021 ADOPTION OF TI{E AGI]NDA

o{ the mceting was adopted having been proposed by Scn. Karcn Njcri
arfd seconded by Sen. Andrew Omtatah Okoiti, MP.
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PIi.E\/IOU S MEETINGS

The Minures o1 the l07tr,Sirting held on Wednesday,28"'February,2024 were

confirmed as a true record of proceedings, after being proposed by Sen. Andrew

Omtatah Okoiti, MP and seconded by Sen. Karen Njeri Nyamu, MP'

The Minutes of the l08th Sitting held on Thursday, 29th February,2024 wete conf'irmed

as a trllc record o1'proceedings, after being proposed by Sen. Andrew Omtatah Okoiti,

MP and seconded by Sen. Karen Njeri Nyamu, MP.

MATEIIS AIIISING FROM THE MINUTES OFTHE
PRIVIOUS MEETING

Under Min. No. 35/2024; 'l'he Committee noted the need to propose a date to deliberate

on the 'l',vo--fhird Gender Principle and the Bills submitted with the Repoft'

MIN. NO. 4y2024 CONSIDEI{ATION OF I'IIE STATUT ORY

INSTRUMENTS (AMENDMENT) BILL (NATIONAL
ASSEMBLY B ILLS NO. 2 OF 2023 )

The Committee resumed consideration of the Statutory Instruments (Amendrnent) Ilill
(National Assembly Bills No. 2 of 2023) and considered the matrix of submissions h'om

the Select Committee on Delegated Legislation.

The Committee observed that the proposed amendment to Clause 3 of the Bill would

interfcre u,ith the independence of the Judiciary and thus resolved that the Clause ought

to be rctained as it was.

Thereafter, the Committee directed the Secretariat to proceed and prepare a drali Report

u,ith the proposed amendments for consideration and adoption by the Committee'

]{IN. N(). 4212021 ANY OTHER BUSINESS

i) 'fhc Committec was inlbrmed of the proposed joint meeling with the counterpart

Committec of the National Assembly on Thursday, 7'l' March, 2024 to deliberate

on the framework for actualization of the recommendations of the National

Dialogue Commiftee for amendment to the Constitution.l and

ii) Thc Committec resolvcd to organize a one-day retreat to deliberate on the draft

County Govemment (State Officers' Removal from Office) Proccdure Bill,2023

with the Sponsor of the Bill and targeted Stakeholders in Machakos County on

Monday, 18th March, 2024.

Page 2
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son adjourned the meeting at elevcn minutes past nine O'clock. fhe next
scheduled to be held on Tucsday, 5tr'Malch, 2024 at eight O'clock.
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13IH PARLIAMENT I3RD SESSION

F THE IIOTTI SITTING OF THE STANDING COMMITTEtr ON
GAL AFFAIRS AND HUMAN RIGHTS HELD ON TUESDAY
2024 AT II.OO A.M. AT BILATEIi.AL II KICC BUILDING A\D

OM ONI,INE MEETIN(} PLATFOII.M

afiliIlillary Kiprotich Sigci, MP
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- Clrailpcrsor.r (C h a i r in g)
- Vice-Chair
- Member
- Member
- Member
- Membcr

flhacl Chimcra Mwinzagu, MP
atferine Muyeka Mumma, MP
er]onica W. Maina, MP
arfn Njeri Nyamu, MP
ndrew Omtatah Okoiti, MP

k$on Osore
pdat Ng'cno

- Senior Clerk Assistant
- Legal Counsel I
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Media Relations Officer III
- Assistant Audio Officer
- Serjeant at Arms

ith Aoka
d]lla Mbore

4l 024

s{n called the meeting to order at twenty-five minutcs past eight O'clock
ifh a word of prayer

5t 021 ADOP'I'ION OIi'[TIE A(;I'NDA

ofl the meeting was adopted having been proposcd by Sen. Karen Njcri
artd seconded by Sen. Veronica W. Maina, MP.
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CONFIRMATION or' MINUTES OF THII

Conllrmation of Minutes of the prcvious mecting rvere deferred

N{IN. NO . 4712024

I}ILL (NATIONAL ASSE MI}I,Y I}ILLS NO 2C)F

2023).

'the Committee ,Nas takcn through and considered the draft Report on the Statutory

Instruments(Amendment)Bill(NationalAssemblyBillsNo.2of2023).Members
made proposals to be incorporated as observations and recommendations at chapter

Three of the report, following which the report would be scheduled for adoption'

]ll\ NO.48/2024 CONSI DERATION ot' TIIIl MA'TITIX OF

STAKIiHOLDEII st t]\l ISSIONS o\ -I'I{E

CONF LICT OF INTI,]II. ES'l' BIt,L. 2023 (NAt'roNAl.
ASSEN{I} LY BILLS NO. 1 2 o-l- 2023)

The committee resumed consideration of the conflict of Interest Bill (National

Assembly Bills No. 12 of 2023) and commenced consideration of the matrix on the

stakeholder submissions.

Due to lapse of time, and noting the volume of submissions received, the committee

resolved to resume consideration of the matrix at a physical meeting to be held on

Monday, 18th March, 2024.

MIN . NO.,l9l2024

The Chairper
next meeting

son adjourned the meeting at forly-three linute; past nine O'clock' The

was sJheduled to be held on Monday, 18th March, 2024 al nine O'clock'

?p;\-, L.5SI(]NED:

DATII:.
-\ Ut

Page 2
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F TI.IE 1I21'II SIT'I'ING OF THE STANI)ING COMMI'I"IEE ON

JLI
.T LLEGAL AFFAIITS AND HUMAN IIIGHTS HELD QN

!vu Y 20III MARCH 2024 AT 8.OO A.M ON THE ZOOM ONLINE
MI] LATF()RM

S of.iti l-tittu.y Kiprotich Sigei. MP
sRP

1.

2.

J.

4.

5.

A
1

2

-)

4

s
1

2

J

4

5

6

1

Iaririda AIi Kibwana, MP
- Chairperson (Chairing)
- Member
- Member
- Member
- Member

- Vice-Chair
- Member
- Mernber
- Member

it
c

n{rew Omtatah Okoiti. MP

H APOLOGY
flhael Chimera Mwinzagu, MP
ilfiam Cheptumo Kipkiror, CBS, MP

atdma Adan Dullo, CBS, MP
arpn NjeriNyamu, MP

:\T
es Munvua
s Kenyanchui

liah Waweru
nrl Aseka
k$on Osorc

sp[rat Ng'cno
di$r aoka

- Senior Clerk Assistant
- l,egal Counsel I
- Legal Counsel II
- Clerk Assistant lll (Taking Miruttes)
- Research Officer IIi
- Media Relations Officer III
- Assistant Audio Officer

tfrcrinc Muyeka Mumma, MP
rjonica W. Maina, MP

I}

I

S

E
S

S

S

S

}II\ 6 02t

Ihe C rsfn callcd the meeting to order at twenty-two minutes past eight O'clock
and o1.r wifh a word of prayer

}II\ 7t 021 ADOPTION OF'THE AGENI)A

Ihe {g o{the meeting u,as adopted having been proposed Lry'Sen. Hamidc Ali
ib''va P fnd seconded by Sen. Andrew Omtatah Okoiti, MP

I)aqc I

J

J

\ ls.

Nls.

\,1r.

\ Ir.
\'ls. .I

L

PRI]I,IMINARIIiS



MrN. N(). 5812024 REPORT ON THE STATUTOIT Y INSTRUMENTS
(AMENDNIE I]ILL (NATIONAL ASSEMBLY
BILLS NO.2 O N- 2023 )

lhe Committee was taken through and considered the draft Report on the Statutot)

Insrruments (Amendment) Bill (National Assembly Bills No. 2 of 2023) with the

proposed amendments incorporated as observations and recommendations at chapters

three and four of the RePort.

Thcreafter, the Committee adopted the Report, having been proposed by Sen Catherine

Muyeka Mumma, MP and scconded by Sen. Veronica W Maina, MP'

MIN. NO. 5912024

'l'he Committee commenced consideration of the legislative proposal on the Advocates

(Amendment) Btll,2024 by Sen. Mogeni Erick okong'o SC, MP and was taken through

the Legal Brief.

Members noted that the legislative proposal sought to amend section 8t(3) of the

Advocates Act, Cap 221 to include Senators and the Speaker of the Senate who hold a

practising certificate in the exemption from underlaking continuing legal education.

Thereafter, the Committee resolved that the comments and observations of the

Committee be transmitted to the Honourable Speaker of the Senate, pursuant to

Standing Order 130(3) ofthe Senate Standing Order'

THE CONF'LICT OF INTEII.ES'[ BII,L NATIONAL
ASS[,MBLY BILLS NO. 12 OF 2023)

The Committee resumed consideration of the submissions received on the Conflict of

Interest Bill (l.lational Assembly Bills No' 12 of 2023)'

Due to lapse of time, the Committee resolved to resume consideration of the matrix at

a later date.

MIN. NO. 6112024 AD.IOURNMENT

The chairperson adjourned the meeting at thirty-four minutes past nine o'clock' The

next meeting was scheduled to be held on Thursday, 21't March, 2024 atnine o'clock.

I)age 2

LEGISLATIVE PITOPOSAL: THE ADVOCATES
(aUBNOir,tBNtt nllr,. zOZ+ nv SrX. UOCEXT
ERICK OKQNG]Q--SE I{-E

vIIN. N0. 60/2024
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l)

,ro tr,t ,r-,,'
II(;AL Al,'1,'AIl{S AN I)
2024 AT O9.OO A.M IN C
NT I}UII,I)INGS

akiliHillary Kiprotich Sigei, Mt,
tuma Adan Dullo, CIIS, MP
drew Omtatah Okoiti, MP
ren Njeri Nyamu, MP

II'IJ AP0LOGY
phael Chimcra Mwinzagu, MP

therine Muyeka Mumma, MP
ronica W. Maina, MP
mida AliKibwana, MP

IAT
rles Munyua

ses Kenyanchui
an Wawcru

Aseka
ela Bonaya
hat Ng'eno

ith Aoka
dallah Mborc

SII'TING O}--THE STANI)ING COMMITTEII ON
IIUMAN ItIGHI'S IIELD ON THURSI)AY

OM]\{ITTEI} ROOM 5 IST FLOO

- Vicc-Chair
- Member
- Member
- Member
- Member

I

2

J

4

(

A
I

2

J

4

5

s
t.
2.

3.

4.

5.

6.

l.
8

- Senior l,egal Counsel
- I-egal Counsel I
- Legal Counsel II
- Clerk Assistant III
- Clerk Assistant lll (Taking Minutes)
- Media Relations Officer III
- Assistant Audio Officer
- Serjeant-At-Arms

\il

op

6/2024

on called the meeting to order at thirfy-one minutes past nine O'clock and
word of prayer.

(

- Chairperson (Chairing)
- Member
- Member
- Mernber

illiam Cheptumo Kipkiror, CIIS, MP

'I hc

PITEt,IM INAITI IiS



ADOP'I'ION O}' 1'I II] A(;IiNI)A

'l'he agenda of the meeting was adopted having been proposed by Scn. Vcronica W
Maina, MI'and seconded by Sen. Andrew Omtatah Okoiti, MP.

I\{IN. NO. IIT]12024 MEEI'ING wn'tI'I'HE SOLICII'Oll-(lliNlll{AL
,,\\I) 'I III: KI.,\ YA LAW ITII}'OIi.M (JO}'I\,IISSI0\

l'he Committee resumcd consideration of the captioned Bills and was inforrned olthe
need to reopen the drafl report on the Statutory Instruments (Amendment) Bill, 2023

(National Assembly llills No. 2 of 2023) in order to consider the Bill alongside the

Statutory Instruments (Amendment)8i11,2024 (National Assembly Ilills No. 3 ol-2024)

that stood committed to the Committee and they are all proposing amendments to thc

Statutory Instruments Act.

Members were informed that both the Office of the Attorney General and the Kenya

Law Reform Commission had conveyed apologies for the meeting, with the KI-RC
having submitted its written comments, while those of the AG's Olfice were expected

later in the day.

Thereupon, Members were taken through a Ilrief and Matrix indicating the amcndments

contained in each Bill and how they aligncd on conflicted with thc amendmcnts

proposed in the other Bills.

The Committee took note of the Brief, and resolved that consideration of the Bilis
resume at the upcoming Committee retreat, to take into account the comments lrom the

AG's Officc and the KLRC. The Committec would thcrcalier adopt its Rcporl/s thcrcon

on the said Bills.

'l'he Chairperson adjourned the meeting at three minutcs past ten O'clock. 'l-he ncxt

rnccting was schedulcd to bc hcld on Frida1,. 3"1 May, 2024 at ninc 0'clock in Mombasa

Counly

\
..'..SI(]NI!I):

l'u9c 2

MIN. N(). ll712024

TO DELIBEIiA'IE ON: THIi S'I'ATUTORY
INSTITUMENTS (AMENDMENT) BILL. 2023
(NATIONAL ASSEMBLY I}ILLS NO. 2 OF 2023);

THE STATUTORY INSTRUMENTS
(AMENDMENI') BILL. 2024 (NATIONAL
ASSEMIILY llILl,S NO. 3 OF 2024): AND 'II{E
STAI'UI'OIt.Y INS'TRUMIiNI'S (AMIiNI)MIiN't)
BILL.2024 (SENA'TE BILLS NO. IO OI.'2024)

MIN. NO. II9l2024 AD.IOURNMENT
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MO A COUNTY

J,,,r,,,uo Kiprotich Sigei, Mp - Chairperson (Chairing)
- Vice-Chairperson
- Member
- Member
- Member

flhael Chimera Mwinzagu, MP

I I{ APOLOGY
ma Adan Dullo, CBS, MP

2

sItP

I
2
.)

4
5

S

S

S

S

S

crpnica W. Maina, MP
arpn Nleri Nyarnu, MP
n(rew Omtatah Okoiti, MP

AI}S

2

,
4

S

S

S

S

illiam Cheprumo Kipkiror, CBS, MP
an| ida Ali Kibwana, MP
attferine Muycka Mumma, MPt'

T
enpa Njuguna

shn Odhowa
ia{r Waweru
nrl Aseka
gdlu Bonoyu
ptfat Ng'eno

M ith Aoka
adfllah Mbore

02.1

rs{n called the meeting to order at fifteen minutes past two O'clock and
a {vord ofprayer.

-19 024 ADOPTION OF THE AGENDA

oflthe rneeting was adopted having been proposecl by Sen. Veronica W

- Member
- Member
- Member
- Member

- Director, Governance & Accountability
Committees

- Head of Department, Govemance Committees
- Legal Counsel II
- Clerk Assistant III
- Clerk Assistant III (Taking Minutes)
- Media Relations Officer III
- Assistant Audio Officer
- Serjeant-At-Arms
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I'agc I

T

I N

I,i\IS

A

.I

J

I

PRI'I,IVI INAIII ES



MIN. No.14012024 CONSIDERATI ON OF THE D II.AFT COMMITTEE
REPORT ON THE STATUT ORY INSTRUMENT S

(AMENDMEND BILL 2023 NATIONAI,

ASSEMBLY BILLS NO. 2 0F 2023) AND THE

S1'ATUTORY INS'TIIUMF],N'TS AVI r,tNl)NlllN'l'

B[LL,2024 (NATIONAL ASSEMBLY BILLS NO. 3

oF 2021

The committee was taken through the draft Report on the statutory Instruments

(Amendment) Btll, 2023 (National Assembly Bills No. 2 of 2023) and the Statutory

Instruments (Amendment) Bill, 2024 (National Assembly Bills No. 3 of 2024) with thc

proposed amendments incorporated as observations and recommendations at chapters

three and four ofthe RePort.

Thereafter, the committee adopted the Report, having been proposed by Sen. Raphael

chimera Mwinzagu, MP and seconded by Sen. Andrew omtatah okoiti, MP.

\II\. \ o.14112024 CO\SIDEILA.
.[ION OF THE DITAFT COMMITTEE

REPORT ON THE STATUTORY INST RTJMENTS
(AMENDM ENT) BILL .2024 (SENATE I}ILL NO. l0
oF 2024

The committee was taken through the draft Report on the Statutory Instruments

(Amendment) B1lI,2024 (Senate Bill No. 10 of 2024) with the proposed amendments

incorporated as observations and recommendations at chapters three and four of the

Report.

Thereafter, the Committee adopted the Report, having been proposed by Sen' Raphael

ChimeraMwinzagu,MPandsecondedbySen.Andrewomtatahokoiti,MP.

vlrN. NO. 14212024 AD.IOUIINMENT

(

The chairperson adjourned the meeting at rwenfy minutes past four o'clock. The next

meeting was scheduled to be held on the Wednesday, 8th May, 2024 at eight O'clock in

Parliament.

SIGNED:

\DAT[,:...
c9 I-\ A,

Pagc 2



Copy of the Statutory Instruments (Amendment)

B1ll,2023 (National Assembly Bills No. 2 of 2023)
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NATTONAL ASSEMBLY BILLS

(Bitt No. 2 of 2023)

ATUTORY INSTRUMENTS (AMENDMENT)
BILL, 2023

shed irr the Kenya Gazette Supplement No. 14 of 2023 and passed by the National
Assembty, rvith amendments, on Novembe t 28'h , ZOZ3)

N,A./B/No. 1412023
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TIIE STATUTORY INSTRUMEN'TS (AMENDMENT)
. B[LL,2023

A Bill for
AN ACT of Parliament to amend the Statutory

Instruments Act
ENACTED by the Parliament of Kenya as follows-
I. This Act may be cited as the Statutory Instruments

(Amendment) Act,2023.

2. Section I I of the Statutory Instruments Act, 2013
(in this Act referred to as the "principal Act") is amended
by inscrting the following new subscctions immediately
after subsection (4)-

"(5) Where a regulation making authority fails to
subrnit a statutory instrument in accordance with
subsection (l), the Committee shall require the
regulation making authority to submit the statutory
instrument to Parliament within seven days from
the date of the resolution by the Committee.

(6) Notwithstanding subsections (4) and (5),
Parliament may, where a statutory instrument
ceases to have cffect in accordance with
subsection (4), notify the public in two newspapers
of wide circulation and the Parliamentary website,
that the statutory instrument is a nullity."

3. Section 12 of the principal Act is amended by
deleting subsection (3).

4. Section l8 of the principal Act is amended by-
(a) renumbering the existing provision as subsection

(l);
(b) inserting the following new subsection

immediately after subsection (l)-
"(2) The Clerk of the relevant House of Parliament
shall, by notice in thc Gazette and the
Parliamentary website, publish the annulment of a

Short tirl.

Amcndmcnl of
scction ll ofNo.
23 of20l3.

Amandmcnt of
scqtion 12 ofNo
23 of 2Ol3

Amcndmcnt of
scction I t ofNo
27 of 201!.



The Stah ory lnstrumenrs (Anendmen\ 
1j!!::023 _ _

statutory instrument by Parliament.,,

5. Section 19 ofthe principal Act is.amended by-
(a) renumbering the existing provision as subsection

(l); and

(b) inserting the following new subsection
immediately after subsection (l)-
"(2) The Clerk of the relevant House of parliament
shall, by notice in the Gaze e and the
Parliamentary website, publish the rcvocation of a
statutory instrument by Parliament.,'

Amcndment of
scction I9.of No
23 of 2013.

6. Section 23 of the principal Act is arnended b Amcndmcnt of
saction 2l ofNo
23 of 2013

v
cleting subsection (1) and substituting therefor the
llowing new subsection-

"(l) A statutory instrument issued or made under any
written law shall not come into effect until the
statutory instrument is considered in accordance with
this Act and the Standing Orders.',

7. 
. 
Section 24 of the principal Act is amended in

s bsection (5) by deleting the words' 'not exceeding twenty
ousand shillings or such term of imprisonment not

ng six months" and substituting thercfor the words
ot exceeding five hundred thousand shilli ngs or such

of imprisonment not excceding two years,'

Amendmcnt of
scction 24 ofNo
2l of20l l.



The Statutory lnstruments (Amendment) Bill, 2023

I certifl that this printed impression is a true copy of the Bill passed by the
National Assembly on Tuesday, 286 November, 2023

Clerk of the National Assembly

Endorsed for presentation to the Senate in accordance with the provisions of
Standing Order 142 of the National Assembly.

the Assembly

PRINTED BY T}M CLERK OI.']'HE NATIONAL ASSICMBLY
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THE NATIONAL ASSEMBLY

MESSAGES

MESISAGE TO THE SENATE
(No.024 of2023)

PASSAGE OF THE STATUTORY INSTRUMENTS (AMENDMTNT) BrLL
(NATIONAL ASSEMBLY BrLL NO. 2 OF 20.231

PITRSUAITT to the provisions of Standing Order 41(1) and L42 of the National
Assembly Standing Orders, I hereby convey the following Message from the
National Assembly-

WHEREAS, the Statutory Instruments (Amendment) Bill (National
Assembly BiLl No. 2 of 20231 was published vide Kenya Gozette Supplement No.
14 of lStit February 2023 as a Bill seeking to amend tJle provisions of tlee

Statutory Instruments Act, 2013 to enable the Committee on Delegated
Legislation to require the regulation making authority to submit to Parliament a
copy of aly regulation that ceases to have effect by operation of law. The Bill
further obligates Parliament to notify tJ.e general public in two newspapers of
wide circulation, that a Statutory Instmment which ceases to havc effect by
operation of law is a nullity;

Al{D WIIEREAS, on Wednesday, 8th November 2023 and. T\-resday, 28th
November 2023, the National Assembly considered the Statutory Instruments
(Amendment) Bill (National Assembly Bill No. 2 of 20231 and passed it with
amendments and in the form attached herewith

NOW THEREFORE, in accordance with the provisions of Article 110 of the
Constitution and Standing Orders 41(1) and 142 ot the National Assembly
Standing Orders, I hereby refer the Bill to the Senate for consideration.

THE RT. HON. ( os . UTETANG'ULA, EGH, MP
SPEAI(ER OF NATIONAL ASSEMBLY

Wedresday, th December 2023

REPT'BLIC OF I(ENYA
THIRTEENTH PARLIAMENT - SBCOND SESSION



.' Copy of the Statutory lnstruments (Amendment)

Bill, 2024 (National Assembly Bills No. 3 of 2024)

Bill as passed by the National Assembly Bill

A



REP{JRLIC OF KEI\TYA

PARLTAMENT

-

NATIONAL ASSEMBLY BILLS

(Btll No. 3 o12021)

STATUTORY INSTRUMENTS (AMENDMENT) BILL, 2024

Bill published in the Kenya Gazette Supplement No. 27 of 2024 and
d by the National Assembly, with amendments, on March 21*,2024)

N.A. /BAIo.3/2024

-



Thc Stantory Instnuncnts (Anendmenl) Aq 2m4

THE STATUTORY INSTRUMENTS (AMENDMENT)
LcT,2024

AN ACT of Parliament to amend the Statutory Insruments

Act

ENACTED by the Parliament of Kenya as follows-

1. This Acr may be cited as the Statutory lnstruments

(Amendment) Act"2O24.

2. Section I I of the Statutory lnstruments Act (in this

Act ;fe;;e to as the "principit Act") is amended .by
inserting the following new subsections immediately alter

subsection (4)-
"(5) Where it comes to the attention of

the Committec that a Cabinet Secretary

iisponsiule for a rcgulation making

aut'hority has failed to submit a statutory

in.tru.int in accordance with subsection

(1), the Committec may, by a resolution

ie(uirc the Cabinet Secretary to publish a

noiice in lhe Gazeue within seven days from

itie d"t. of thc resolution, to the effect that

the statutory instrument is a nullity' and to

submit the notice to Parliament, upon

Publication'
(6) Notwithstanding subsections (4)

and (5), Parliament may' where a statutory

instrument ceases to have effect in
accordance with subsection (4)' notify the

public in the Parliamentary website' that the

itat toty instrument is a nullity"'

3. Scction 12 of thc principal Act is amended by

deleting the words "rules, regulations and" appearlng In

subsection (3).

4. The principal Act is amended by deleting section

l9 and substituting therefor the following new section-

Rcquhcmcnr! ror 19. ( I ) Where Parliament has adopted

l::li*11- a report or a resolution that a statutory

instrument be annulled-
(a) the instrument shall stand

Shon rill..

Amcndtnant of
s.ctlon ll ofclP
2A,

Amcodmcnl of
raction 12 of C!P.
74.

.N

Amandma of
scction l9 of CrP.
1A,



Thc Statutory lnstrnncnts (Amendment) Act, 2U4

5. The principal Act is amended by deleting trcto Part V and substitu ting therefor the following
w heading-

T V -PURPOSE FOR REVIEW OF STATUTORY
INSTRUMENTS"

21
6. The principal Act is amended by repealing section

7. Section 24 of the principal Acr is amended in
tion (5) by dele ting the words "not exceed ing twenty

rh shillings or such term of lmpnsonment notg six months" and substitu ting therefor the words
exceeding one million shill ings or such term of

not exceeding five years"

8. Section 27 of the principal Act is amended by
the following new subsection immediately after(ion (2) 

-

annulled; 8nd

(b) the Clerk of the relevanr House
shall publish the annulment in the
Parliamentary website and shall
convey the resolution of ttre House
to the regulation making authority.

(2). 
. Upon receipt of the

cornmunication from tlie Clerk i,
accordance with this section, the regulation
making aurhoriry shall publis-h the
annulment in the Gazette wiihin fourteen
days.

"(3) Any statutory instrument that was in operation
and that would otherwise stand automatically
revoked on any day before the commencement oi
this provision, shall continue to operate and to have

Amcndmanl of
rirlc of PART V of
Crp.24..

Amandmcnt of
lcctioo 2l of Cop.

Amcndm.ot of
,ccrbn 24 of Cap.

Amcrdm.nt ot
srctlo[ 27 ofC!p.

effect as if the instruments had
automatically revoked on that date.,'

not been



Thc Start ory lnstrumenls (lnendnent) Act, 2O24

I certis that this printed impression is a true copy of the Bill

by the National Assembly on 2lttMarch' 2024'

passed

...-_\

Speaker of

Clerk of the National AssenrblY

Endorsed for presentation to the Senate in accordance with the

;il;;t oi si"naing Order 142 of the National Assemblv Standing

Orders

r

Assembly

t
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A Advertisement on the Statutory Instruments

(Amendment) Bill, 2023 (National Assembly Bills

No. 2 of 2023) Published in the Daily Nation and

Standard Newspapers on Saturday, 9th December,

2023
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Section l2 (3) of CaP 2A since

it is intended to ensure

separation of Powers
between Judiciary and the

Legislature. lt is proPosed to
retain the section as is.

been laid before the House shall have

ceased to have effect immediatelY

after the last daY it was suPPosed to

have been laid before the House. For

it to be properly laid before the House

again, it has to be first Published.

that that the Chief Justice will be

required to lay Rules of Court before

Parliament. Rules of Court govern

procedures for conduct of business in

courts, nature of pleadings and court

fees. ln other jurisdictions including

Zambia and Botswana there are

specific provisions requiring that Rules

of Court shall not be laid before

Parliament.

-T

of section of
Cap 24

Committee to the statutory-

making authoritY under the

proposed subtection (5)

should be accompanied bY a

requirement to re-Publish the

statutory instrument'

It is not nece5sary to delete Deletion of section l2(3) will mean3-Amendent of
section 12 of
Cap 2A

4-Amendment

of section '18 of
Cap 2A

5- Amendment

of section l9 of
Cap 2A

6-Amendment
of section 23 of
Cap 2A

There is need to harmonize

section l9 as it currentlY

stands with the ProPosal to
insert a new l9(2) requiring

publication of revocation of a

statutory instrument.

The proposed amendment to
section 23 maY occasion

difficulties in interpretation of
the exact date of
commencement of a statutory

instrument since the date of
consideration by Parliament

is not exact.

tt is proper to publish the annulment

of a statutory instrument for record

and information purposes.

Section 19 already provides that the

regulation-making authority shall

I eublish the revocation within fourteen

days. The new proposal means that

the revocation will be required to be

published twice by two different

agencies.

The current provision that a statutory

instrument comet into operation on 
l

the date specified in that ,tatutory
instrument or. if no date is so

specified, then. on the date of its

publication in the Gazette is intended

to provide with the exact date of
commencement. This date is

important especially for time-bound

events, revenue collection and

2

No comments
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determination of the date of
automatic revocation.

Review of limitations for penal clauses

for breach of statutory instruments is

welcome. The current restriction of
statutory instrument penalty, not
exceeding twenty thousand shillings or
term of imprisonment not exceeding

six months is out of sync with the
economic status and other penaltie5 in

the statute book.
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(b):The Senate Select Committee on Delegated
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ON DELEGA'I'ED LEGISLATION SUBMISSIONS ON THE
INSTRUMENTS BILL, 2023 (NATIONAL ASSEMBLY BILLS

)

h Splect Committee on Delegated Legislation is cstablished under standing order
c penatc Standing Ordcrs and is mandatcd to scrutinizc statutory instruments laid
crlatc.

tro al Assembly has rcferrcd to the Senate the Statutory Instruments (Amendment)
3 Nptional Assembly Bills No. 2 of 2023). The purpose of this Bill is to amend

iofrs of thc Statutory Instruments Act, (Chapter 24, Laws of Kenya) to streamlineSC

cs es ]relating to the consideration of statutory instruments in Parliament. It further
ll viile a mcchanism through which mcmbers of the public and the respective Statc

agcllc r a irlformcd of dccisions madc aflcr Parliament considers statutory instruments

Thc Ili as lconsidered by the National Assembly and passed, with amendments, on 28th

2023.|t was thereafter transmitted to the Senate for consideration. The Bill wasNove cr,

s

Tfime in the Senate on 7'h December, 2023, and committed to the Standing
nl Justicc, Lcgal Affairs and Human Rights for public participation before thco

Standi rnfnittce on Justicc, Lcgal Affairs and Human Rights

on 22"d Ire
ttcb mct with thc Standing Committec on Justice, Lcgal Affairs and Human Rights
ruQry,2024 and now wishes to makc the following submissions as thc Bill will
ruliny of statutory instruments by the Committee-

C

'lhc C nt

affect t CS
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Clause 2 amends section 1l of
the Act by inserting two new

subsections to provide -
(a) the Committee to require a

regulation making

authority to submit a

statutory instrument within

seven days where it has

failed to do so within the

required timeline; and

(b) for Parliament to publish a

notice in the parliamentary

website and two

newspapers of wide

circulation that a statutory

instrument which failed to
be submittcd for scrutiny

within the required

timelines is a nullity

Clause 3 of the Bill deletes

section l2(3) of thc Act which

exempts rules, regulations and

orders emanating from Kenyan

courts from scrutiny by

Parliament.

Clause 4 amends section l8 to
provide for publication, by the

Clerk of the relevant House, of
a decision to annul a statutory

instrument in the Kenya

Gazette and the parliamentary

website.

Currently, thcre is no mechanism through which the public

is notified of any revocation or annulment of a statutory

instrument. Publication of decisions to annul or revoke an

instrument therefore ensures greater transparency and keeps

the public informed on what regulations are in force and

thosc that havc bccn revoked or annullcd.

However, it is unclear why the Committee would require a

regulation making authority to submit a statutory instrument

within seven days where it has failed to do so. Is it for

purposes of scrutiny and if so, doesn't this contradict section

I l(4) of thc Act which provides for automatic annulmcnt

where the regulation making body fails to submit

instruments for scrutiny within the stipulated time.

The committee proposes an amendment to this clause to

require the regulation making authority to republish the

instrument prior to tabling it before Parliamcnt.

This clause is likely to interfcre with the independcnce of
the Judiciary. Thc current provision cxcmpts rulcs,

regulations and ordcrs cmanating fiom a courl ol'conlpctcnt

jurisdiction in Kenya. Court orders should not bc made

subject to parliamentary scrutiny.

The Committee proposes an amendment to this clause to

retain court orders under the exemption from parliamcntary

scrutiny. Howevcr, all other rules and rcgulations madc by

the Court should be subject to parliamentary scrutiny.

Publication of decisions to annul or revoke an instrumcnt

ensures greater transparency and keeps the public informed

on what regulations are in force and those that have been

revoked or annulled.

The Committee endorses this proposed amcndment

Clause Consequence of the Btll and Committee's concerns
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Publication of decisions to annul or revokc an instrument

therefore cnsures greater transparency and keeps the public

informed on what regulations are in force and those that

have been revoked or annulled.

This is a major amendment to the Act as it amounts to

change thc entire way statutory instruments are scrutinized

in Kenya. The Bill proposes to change the procedure of
scrutinising instruments from a negativelannulment

resolution procedure where the Committee only needs to

issue a resolution that a certain instrument be revoked thus

making the instrument valid and operational until revoked,

to an affirmative rcsolution procedure where instruments do

not come into forcc until approved by the Committee.

Thcre are certain factors to be taken into consideration when

considering the mcthod of scrutiny. The following factors

favour an affirmative resolution procedure-

o where an instrument grants significant powers;

o where an instrument imposes or increases taxation or

other significant financial burden on the public;

o whcre a statute confers unusual powers of entry,

cxamination or inspection:

o where an instrument creates unusual criminal

provisions or unusual penalties; and

o where an instrument imposes onerous duties on the

public such as lodging of large amounts of security.

dlt

n

u

c,

in the Kenya The Committee endorses this proposed amendment

the parliamentary

6 anfends section 23(l)
ct lto provide that a

initrument shall not

ntb effect until

d fr accordance with
ufrently, a statutory

cla

Come s into effcct

1" statcd in thc

ry
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strument or if nonc

$on publication in

comd

thc

The factors that support a negativc resolution procedure

inc lude-

o where the subject-matter of the instrument is

relatively minor or is technical;

o whcre it may be appropriate to updatc the subject-
mattcr of thc subordinate lcgislation on a regular
basis: and

o where it may be appropriate to legislate swiftly for

t.



Clause 7 amends section 24(5)

of the Act to enhance the

maximum penalty that may be

provided for in a statutory

instrument from an amount not

exceeding Kshs. 20,000 and

imprisonment for a term of not

more than six months to an

amount not exceeding Kshs.

500,000 and imprisonmcnt for

a term of not more than two

years.

reasons such as protection or prescrvation of life for

instance during the Covid-19 pandemic;

Therefore, a purely affirmative procedure is not always

desirable. Many Common law jurisdictions adopt a hybrid

approach that strikcs a balance betwccn the need to

scrutinise instruments, thc significance of thc provisions in

question and the need to make legislation in thc most

efficacious manner. In Kenya, some statutes require that

instruments made under powers conferred should be

approved by Parliament before taking effect. This is actually

currently being practiced in some statutes such as the

National Construction Authority Act (Chapter I 18, Laws of

Kenya), the Public Finance and Management Act, the

Public Procurement and Asset Disposal Act the Salaries and

Remuneration Act (Chapters 412A,412C and 4l2D

respcctively) which provides that instrumcnts made undcr i1

shall be approved by Parliament before taking effect.

While the Committee has acknowledged the need to rctain

parliamentary ovcrsight over statutory instrumcnts. it is

worth noting that thcrc is a need to legislate with urgcncy in

certain circumstances failing which thc purpose of thc

legislation could be defeated. For example, when there is a

threat to life due to natural calamity or a disease outbreak,

statutory instruments should take effect immediately post

publication. The Committee thereforc endorses this

amendment but proposes an exception for statutory

instruments that seek to prcserve life.

The Bill proposes to increase the fine to Kshs 500,000 and

imprisonment to a term of not more than two years. There

has been concern that the current pcnaltics under the Act arc

not punitivc to dctcr infractions.

While the increased fine is reasonablc, it is noted that

deprivation of liberty is a severe sanction and such a long

custodial sentence should ideally be imposed through

primary legislation. The propriety of a fine or thc sentcnce

should bc looked at on a casc by case basis.

The Committee proposes that the imprisonment should

remain the same as in the Act i.e. six months but the fine



Co

should be enhanced to Kshs. 500,000/:

If it appears in the primary legislation that a longer jail term

is necessary, the parent statute could prcscribe a more

punitive sentence.
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NV ITATION TO SUBMIT COMMENTS ON THE STATUTORY INSTRUMENTS
ENDMENI) BILL (NATIONAL ASSEMBLY BILLS NO.2 OE 2023)M

h s reference to your letter dated the 19n February, 2024, under Ref.
AODCOJLAHRCJ2O24/ (5) and the invitation to submit comments on the

o rir lnstruments (Amendment) Bill (National Assembly Bills No. 2 of 2023\

B reviewed the Statr,rtory lnstruments (Amendment) Btl, 2023 in light of the
tqtion and the Statutory lnstruments Act (Cap. 2A) our considered views on the

Bil are as follolvg: -

0 2 APR 102t

X of the Bill seeks to amend section 1 I(1) of the Statutory lnstruments Act, 2013
rbquires the Cabinet Secretary responsible for a regulation making authority to

+atutory instrument before Parliament within seven sitting days after it has been

td in the Cazetle. Subsection (4) states that the statutory instrument ceases to
effpct immediately after the last day for it to be so laid but without prejudice to
ct {one under the statutory instrument that has become void.

ill proposes to insert a new subsection (5) in order to provide for the regulation
a

U'

uthority which failed to submit a statutory instrument to Parliament to submit
tory instrument within seven days from the date of the resolution of thc

moto power of the

SIIERI.\ IIOI SI HARAf,IBEE AVENTJC
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ofosal to insert a new subsection (5) should be harmonized with thc existing
ti$n (a) which deems a statutory instrument to have ceased to havt: effer:t
i{ely after the last day when it was required to be laid. There is need to connect
u{e by the Cabinet Secretary responsible for the regulation making authority ro

lwith the timeline under subsection (1) and the suo

fe to pass a resolution regarding that failure.
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ln view of the foregoing, wc recommend the deletiorr of the proposed subser:tion (5) of
section 11 and substitute thcrefor the following, nr:w subsection-

(5) Where it conres to the attention af the Corlrrlriltee that a Cabrrret Secrelary
responsiblc {or a regulalion making authotity has failed to subrnit a statutory
instrtrrrrerrt within the period specified irr -subsection (l ), the Conrrrrittee nray,

by a resolutiotr o/ the Committee, require lhe Cabinet Secretary to submit the
stat(,tory rnstrunrent to Parliantent withirr severr days from the date of the
reso/utiorr.

Save as for lhe foregoinB concerns, we confirm that Bill clt>cs not offend the Constitution
or the existing Arls of Parliament.

We trust this is in order
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Copy to: Hon. l. B. N. Muturi, EG
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f,f tr,is, KLRC hereby forwards its comments

niio,red Statutory lnstruments (Amendment) Bills.

KEI.TYA LAW REFORM COMMISSION
REINSURANCE PLAZA

3RD FLOOR
TAIFA ROAD

PO. Box 34999-00100
NAIROBI' KENYA

l" Mev'2014

in consideraticn of the

Please find the comments

enf Buildings
* 4taqz - ooloo

L(a p arl i a u...lrr!. 89.!f

lr.t.,
R{rINY OF THE sTATUTORY INSTRUMENTS (AMENDMENT) BILI.S'

NAL ASSEMBLY BILLS NO. 2 OF 2023, NATIONAL ASSEMBLY BILL NO. 3

4: 5E NATE BILL NO. 15 OF 2024; SENATE BILL NUMBER 10 OF 2O24:i

I refers

Sultion 6 (l) (c ) of thc KenYa Law Reform Commission Act, No' 19 of 2O13

andated to Provide adv ice technical assistance and information tc the

d county Sovernments with regard to the reform or amendment of a branch

'l
,KTRC is mandated to keep under review all the law and recommend its reform

that it conforms to the letter and spirit of the constitution, that itI
qa lly develops the law in compliance with the values and principles enshrined

o stitution and to ensure that the law is conslstent, harmonized. iust' simple'

le I
1

modern and cost effective in application. KLRC is also required to ensure that

g the law the resPect for and observance of treaty obligations in relation to

to al instruments that constitute part of lhe law of Kenya by virtue of Afticle

a (Ol of the Constitution is uPheld
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We conclude by (ating that KLRC is committed to ensuring that legislation is drafted
to the highest standards possible to Promote their legal effectiveness, clarity and
intelligibility to anticipated users.

As ays. we thank you for your continued cooperation
sincerely.
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ll Insertion ofnew
subsections
immediately after
subsection (4)

Insertion ofnew
subsections
immediately after
subsection (4)

e requirement by th
ommittee to the regulatio
aking authority under th

roposed subsection (5) shoul
accompanied by

qurrement to re-publish th
tutory instrumcnt

ection ll as a whole shoul
lso be reviewed because

regulation makin
authorities that arc not under

abinet Secretary

tionale:
statutory instrument which

ot been laid before the llouse i
ordance with Section ll(l

eases to have effec
immediately after the last day i

as supposed to have been lai
efore the House. For it to
roperly laid before the Hous
gain, it has to be published

The Statutotatutorye

of the
SIA

(Amendment) Bill,
2023 OiA Bills No.2 of

2023)

men Instruments
(Amendment) Bill,

2024 (NA Bills No.3 of
2024)

Instruments
(Amendment) Bill,

2024 (Senate Bills No.
l0 of 2024)

(Miscellaneous
Amendments) Bill,
2024 (Senate Bills

Comments

No.
15 of2024

-published
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Section
of the
SIA

The Statutory
Instruments

(Amendment) Bill,
2023 INA Bills No. 2 of

2023\

The Statutory
lnstruments

(Amendment) Bill,
2024 (NA Bills No. 3 of

2024)

The Statutory
Instrumcnts

(Amendment) Bill,
2024 (Senate Bills No.

l0 of2024)

The Statute Law
(Miscellaneous

Amendments) Bill,
2024 (Senate Bills

No.
15 of2024)

Comments

12 Delction ofsubsection
(3)

Deletion of some words
appearing in subsection
(3)

Deletion of section 12(3) will
mean that that the Chief Justice
will be required to lay Rules ol
Court before Parliament. Rules
of Court govem procedures for
conduct of business in courts,
nature of pleadings and courl
fees. In other jurisdictions
including Zambia and Botswana
there are specific provisions
requiring that Rules of Courl
shall not be laid before
Parliament.

Rationale:
It is not necessary to delete

Section l2 (3) ofCap 2A since it
is intended to ensure separation

of powers between Judiciary and

the Legislature. It is proposed to
retain the section as is.

l8 Renumbering the
existing provision as

subsection (l)

Aligned with numbering
provisions in drafting.

Insertion ofa new
subsection immediately
after subsection (l)

We welcome this amendment. It
brings clarity to the procedure
for annulment. Legislation is

required to be clear and concise.
Rationale:
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neous
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20242024 (NA Bills No.3 of(NA Bills No. 2 of2

2024) l0 of2024) No.
15 of2024

e verb "deemed" as use

onsidered subjective because i

inion, orjudgment rather th

en you say something i

ppropriate, etc., it generall

onclusion drawn by someone
ome group, which could v
epending on thc context
riteria used.

r current Section 18, can

measurement

en involves interpretati

bjective
bservation

'deemed" to be true,

flects a perspective

t9 Renumbering the

existing provision as

subsection ( I )

Deletion of the section
and substitution with a
new section

ligned with
visions in drafting

numberin

Insertion ofa new
subsection immediately
after subsection (1)

ere is need to harmon
on 19 as it currently stand

ith the proposal to insert a
l9(2) requiring publication o

ocation o[ a stat

ection I 9 already pro','ides th
he regulation-making authori

ublish the revocatioshall

nstrument

tionale:

Thc Statutory
InstrumenlsIEstruments

The Statutory
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Section
of the
SIA
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The Statutory
Instruments

(Amendment) Bill,
2023 (NA Bills No. 2 of

2023)

The Statutory
Instruments

(Amendment) Bill,
2024 (NA Bills No.3 of

2024)

The Statutory
Instruments

(Amendment) Bill,
202,1 (Senate Bills No

l0 of2024)

The Statute Law
(Miscellaneous

Amendments) Bill,
2024 (Senate Bills

No.
15 of 2024)

Comments

ithin fourteen days. The n

roposal means that
vocation will be required to

ublished twice by two differen
gencles

Heading
to Part

Deletion ofthe heading
and substitution with a

new one

I

Deletion of the
heading and

substitution with a
new one

It is not clear what the proposed

amendment is intended to

achieve.

Repeal of the section

I
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elps to keep the lega
mework updated

sponsive to changing societa

e sunset process typicall
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r time, statutory instrumen
lead to uninten

oopholes. Automatic expirat
des an opportunity t
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improve the regulato
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Section
of the
SIA

The Statutory
Instruments

(Amendment) Bill,
2023 (NA Bills No. 2 of

2023)

The Statutory
Instruments

(Amendment) Bill,
2024 (NA Bills No.3 of

2024\)

'l'he Statutory
Instruments

(Amendment) Bill'
2024 (Senate Bills No.

l0 of2024)

The Statute Law
(Miscellaneous

Amendments) Bill,
2024 (Senate Bills

No.
15 of 2024)

Comments

gulatory capture occurs

undue influence over
process, leading
or bias in favor

helps combat this

reducing the chances

lation making

frc sh

interests dom

interests.



New
Section
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dizes process for al
rvith a nerv su ln ents.

etion of some words
and replacement with
new words

Deletion of some words
and replacement with
new words

view of limitations for pen
lauses for breach of statuto

instruments is welcome

current restriction of sta
strument penalty, not exceedin

thousand shillings or
f imprisonment not exceeding
onths is out of sync with th
onomic status and othe

alties in the statute book

tion ale:
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after subsection

Insertion ofa new
subsection immediately

to our comments on Secti

New
Section

Insertion ofa new
section 2 I A
immediatel
y after
section 2l

fer to our comments on Sectio

Insertion ofa new
section 244
immediately after
section 24

e welcome this propose
endment.

tionale:

imelines help ensure that ne
tatutory instruments are align
ith existing law,s and policies
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oherence within the le a

is very welcomc.
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Setting deadlines holds regulat

making authorities accounta

lor their rvork.

Statutory instruments
ionalize statute; they are the

oil and cogs in the engines. This
means that service delivery bY

Governrnent will not be affected

due to absence of the statutory
instrument. Timelines helP

Iow down delivery of pubt

excessive bureaucracy
inistrative inertia, which

and services.



A (a):Matrix on the Committee's Consideration of the

Stakeholder Submissions on the Statutory

Instruments (Amendment) Bill, 2023 (National

Assembly Bills No. 2 of 2023).
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MATRIX

THE STATUTORY INSTRUMENT (AMENDMENT) BILL,2023 (NATIONAL ASSEMBLY BILLS NO.2 OF 2023)

Stakeholders:

l. Senate Select Committee on Delegated Legislation (CDL)
2. Kenya Law Reform Commission (KLRC)
3. Attorney General (AG)

CLAUSE STAKEHOLDER PROPOSAL REASoNS RESOLUTION
2 CDI, Amendment the clause to require

the regulation making authority to
rcpublish the instruntent prior to
tabling it before Parliament.

It is unclear in the Bill why the
Delegated Committee would require a
regulation making authority to submit a

statutory instrument within seven days
where it has failed to do so. It is not
clear if this is for purposes of scrutiny
or for notihcation that the instrument is
a nullity under the Act. If for purposes
of scrutiny, this would contradict
section I l(4) of the Act which provides
for automatic annulment where the
regulation making body fails to submit

The clause should be

amended to provide clarity
on why the Delegated
Committee is requiring the
regulation making authority
to submit the statutory
instrument where it had
failed to do so.

Proposal partly accepted.

1



CLAUSE STAKEHOLDT]R PROPOSAL RI]ASONS RESOLUI'ION
instruments for scrutiny within the

stipulated time.

KLRC The requirement bY the

committee to the statutory
meeting authority under the

proposed subsection 5 should be

accompanied by a requirement to
republish the statutory instrument

A statutory instrument which has not

been laid before the house shall have

ceased to have effect immediately after

the last day it was supposed to have

been laid before the house. For it to be

properly laid before the house again it
has to be first ublished

Resolved as per above

comment.

AG The proposed new subsection 5

should be deleted and substituted
with the following-

To harmonise with the existing
subsection (4) which deems a statutory

instrument to have ceased to have effect
immediately after the last day when it
was required to be laid, and to connect
the failure by the Cabinet Secretary

responsible for the regulation making
authority to comply with the timeline
under subsection (l) and the suo moto
power of the Committee to pass a
resolution regarding that failure.

Resolved as per above

comment.

J CDL Amend to retain court orders

under the exemption lrom
parliamentary scrutiny. However.
all other rules and regulations

'[his clause is likely to interfere with the

independence of the Judiciary. The

current provision exempts rules,

regulations and orders emanating liom a

The exemption is necessary

so as to maintain the

independence of the

udiciary. Clause should be.l

2

(5) lYhere it comes to the

oltention d the Committee thqt o
Cabinel Secretary responsible for
a regulalion making, aulhority has

failed to submit a stalulory
instrument within the period
specified in subsection (l), the

Commiltee may, by a resolulion
of the Committee, require the

Cabinet Secretary to submit the

statutory inslrumenl lo
Parliament wilhin seven doys

from the dute ofthe resolulion.
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lncourl of competent j urisdictionmade by the Court should be

roposa acccp c

section 12(3) of Cap 2A since it
is intended to ensure separation
ol powers between judiciary and
the I-egislature. It is proposed to
retain the section as is.

the Chief Justice will bc required to lay
rules of courts before Parliament. Rules
of court govem procedures for the
conduct of business in courts, nature of
proceedings and court fees. In other
jurisdictions including Zambia and
Botswana there are specific provisions
requiring that rules of court shall not be
laid before Parliament.

ton \\1 mcan atsc as per aboveeso \c
commcnt

CDL The CDL endorses this proposed
amendment.

Publication of decisions to annul or
revoke an instrument ensures greater
transparency and keeps the public
informed on what regulations are in
force and those that have been revoked
or annulled.

Committee agrees with the
stakeholder's view.

KLRC No comment It is proper to publish the annulment of
a statutory instrument lor record and
inlbrmation purposes.

Committee agrees with the
stakeholder's view.

CDL The CDL endorses this proposed
amendment.

Publication of decisions to annul or
revoke an instrument ensures greater
transparency and keeps the public
informed on what regulations are in
force and those that have been revoked
or annulled.

Committee agrees with the
stakeholder's view.

3

deleted so as to retain the
c\cllll)li()n.Courta. shouldorders bcnot madcKcn v

ny.

4

5



STAKEHOLDER REASONS RESOI,I.iTION

KLRC There is need to harmontze
section 19 is it currently stands

with the proposal to insert a new
l9 to requiring publication of
revocation of a statutory
instrument by Parliament.

Section 19 already provides that the

regulation making authority shall
publish the revocation within 14 days

the new proposal means that the

revocation will be required to be

published twice by two different
agencies.

There is no harm in having

both institutions publish the

revocation. Publication by

Parliament adds an extra

layer of transparency and

protection of public interest

especially where the

regulation making agency

fails to publish the

revocation as required.

Proposal not accepted.

6 CDL The CDL endorses this
amendment but proposes an

exception for statutory
instruments that seek to preserve

life from the requirement that an

instrument only come into force
once approved by the Parliament.

This amendment amounts to changing
the entire way in which statutory
instruments are scrutinized in Kenya
from a negative resolution procedure to
an affirmative resolution procedure

where instruments do not come into

force until approved.

A purely affirmative procedure is not
always desirable. Many Common law
jurisdictions adopt a hybrid approach

that strikes a balance between the need

to scrutinise instruments, the

significance of the provisions in
question and the need to make

legislation in the most efficacious
manner. ln Kcnya. some slatutes require
that instrumenls madc under powers

D

4

CLAUSE PROPOSAL

The CDL's proposal is

contradictory in itself. The

Act already has inbuild
mechanisms for sensitive

instruments, in which case

the parent Act can require

them to be submitted prior to
publication. Changing the

procedure and

commencement timeline
without overhauling the

entire timelines and

submission process under the

Act will only create more

uncertainty as to when the

instrument commenced.



a

Proposal not acceptcd.

to retain parliamentary oversight over
statutory instruments. it is worth noting
that there is a need to legislate with
urgency in certain circumstances failing
which the purpose of the legislation
could be defeated.

KI-RC The proposed amendment to
section 23 may occasionally
difficulties in interpretation of the
exact dates of commencement of
a statutory instrument since the
date of consideration by
parliament is not exact.

The current provision that has touched
her instrument comes into operation on
the deed specified in that statutory
instrument or if not it is so specified
then on the date of its publication in the
gazettes is intended to provide with the
exact date of commencement this date is
important especially lor time bound
events, revenue collection and
determination of the date of automatic
revocation.

The Committee agrees with
this view for the rcasons
stated abovc.

7 CDI- Retain the term of imprisonment
as provided for under the Act i.e.
six months but enhance the fine
to Kshs. 500,000/:.

There has been concern that the current
penalties under the Act are not punitive
enough to deter infractions.

While the increased fine is reasonable,
it is noted that deprivation ofliberty is a
severe sanction and a long custodial
sentence should ideally be imposed

Committee agrees with this
view that if a longer
imprisonment term is

required, it should be

imposed by Parliament itself
through the Parent Act.

Proposal accepted.

5
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CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
through primary legislation. The
propriety of a fine or the sentence

should be looked at on a case by case

basis.

If it appears in the primary legislation
that a longer jail term is necessary, the
parent statute could prescribe a more
punitive sentence.

KLRC No comment Review of limitations for penal clauses

for breach of statutory instruments is

welcomc. The current restriction of
statutory instrument's penalty not
exceeding 20,000 shillings or a term of
imprisonment not exceeding six months
is out of sync with the economic status

and other pcna Ities in the statute books

Longer imprisonment
sentences should be given in
the Parent Act not in

subsidiary legislation.

a

6



A 9 (b):Matrix on the Committee's Consideration of the

Stakeholder Submissions on the Statutory

Instruments (Amendment) Bill, 2024 (National

Assembly Bills No. 3 of 2024).
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MATRIX

THE STATUTORY INSTRUMENT (AMENDMENT) BILL,2024 (NATIONAL ASSEMBLY BILLS NO.3 OF 202.I)

Stakcholders:

1. Kenya Law Reform Commission (KLRC)

CLAUSI] STAKEHOLDER PROPOSAL REASONS RI.]SOLUTION
2 KLRC The requirement by the

committee to the statutory
instrument making authority
under the proposed subsection 5
should be accompanied by a

requirement to republish the
statutory instrument.

A statutory instrument which has not
been laid before the house shall have
ceased to have effect immediately after
the last day it was supposed to have
been laid before the house. For it to be
properly laid before the house again it
has to be first published.

Not accepted.

-l'he clause is clear on what
the CS in charge of the
regulation making authority
should do once the
Committee makes a

resolution, i.e. to publish a

notice that the instrument is a
nullity.

J KLRC It is not necessary to amend or
delete section l2(3) of Cap 2A
since it is intended to ensure

Deletion of section l2(3) will mean that
the Chief Justice uill be required to lay
rules of courts before Parliament. Rules

The exemption is necessary
so as to maintain the
independence of the

1



STAKEHOLDER PROPOSAL REASONS RESOLUTION
separation of powers between
judiciary and the Legislature. It is
proposed to retain the section as

is.

of court govem procedures for the

conduct of business in courts, nature of
proceedings and court fees. In other
jurisdictions including Zambia and

Botswana there are specific provisions
requiring that rules of court shall not be

laid before Parliament.

judiciary. Clause should be

deleted so as to retain the

exemption.

Proposal accepted.

Heading
in Part V

KLRC Not necessary to amend the

heading in Part V.
It is not clear what the proposed

amendment is intended to achieve.
Committee agrees with the

Stakeholder's view.

6 KLRC Section 21 lhal is sought to be

repealed is already expunged
from the statute book (through an

amendment contained in the

Finance Act, 2023, which was

declared to be unconstitutional)
and that there are cases in court
regarding the repeal of this
section. However, it ought not to
be repealed due to the value of
sunsetting statutory instrumcnts.

Automatic expiration ensures that
statutory instruments are regularly
reviewed to assess their continued
relevance, effectiveness and alignment
with current conditions. This process

helps to keep the legal framework
updated and responsive to changing
societal needs.

Committee agrees with the

Stakeholder's view and

resolves that the clause be

deleted.

7 KLRC Review of limitations for penal

clauses for breach of statutory
instruments is welcome.

Committee agrees with this
view that there has been

concern that the culTent
penalties under the Act are

not punitive enough to deter

infractions.

While the increased fine ts

reasonable. it is noted that

2

CI,AUSE

The current restriction of statutory
instrument's penalty not exceeding
20,000 shillings or a term of
imprisonment not exceeding six months

is out of sync with the economic status

and other penalties in the statute books.
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primary legislation. The
propriety of a fine or the

sentence should be looked at

on a case by case, and if a

longer imprisonment term is

requircd. it should be

imposed by Parliament itself
through the Parent Act.

Proposal partly accepted.

Committee agrees with the

Stakeholder's view and

resolves that the clause be

deleted.

KLRC adopts its views on clause 6 on
the value of automatic expiry of
statutory instruments.

Does not concur with the
proposed amendment.

KLRC
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0.' Text of proposed Committee stage amendments to

the Bill
A
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vt 1'EI' S'I'A(;I] AMENDMENTS'I'O I'HIi STA'I'IJ'I'ORY INS'I.IIUMIiNl'S
N

en that Scn. Wakili Ilillary Kiprotich Sigei, Chairperson to thc Standing
ustice, Lcgal AlTairs and Lluman Rights, intends to move thc lbllowing
c Slatutory Instnrrnents (Amendmcnt) llill, National Assembly llills No. 2 of
ittee Stagc -

of the Bill be amended by deleting the proposed new subsection (5) and
for the following new subsection -
(5) Wherc it comcs to the attcntion of thc Committee that a Cabinet Secretary

le lor a regulation making authority has failed to submit a statutoly instrumcnt
ancc with subsection (1), the Committee may, by a resolution, require the
ecrctary to -(a) publish a notice in the Gazette within seven days from the date of the

resolution, to the elfect that the statutory instrument is a nullity; and
(b) submit the published notice to Parliament.

amended by deleting clause 4

e amended by dcleting clause 5 and substituting therefor the lollowing new

c
Ailt

I

c

nt 7. The principal Act is amended by deleting section 19 substitutinp
thcrcfor thc following ncw section l9-

I
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{ u-.na.a by deleting clause 3.
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I{cquirenrcnts lbr
publishing An

onnulntcnl.

19. (1) Whcrc Parliarncnt has adoptcd a rcpofl 01'

a resolution that a statutol'y irlstrLrmcnt bc annullcd-

(a) tl.re instrurncnl shall starld annullcd; and

(b) thc Clerk of thc rclcvant I'lousc shall publish

the annuhnent in the l)arliarncntary website

and shatl conve) the rcsolution olthe IIousc

to the regulation makillg authority.

(2) Upon receipt oi' the cotnmunication from

the Clerk in accordance with this section, the regulation

rnaking authority shall publish thc annulment in thc

Gazette within fourteen daYs.

CLAUSE 6

THAT the Bill be amended by deleting clause 6.

CLAUSE 7

THAT the Bill be amended by deleting clause 7 and substituting therefor thc following new

clause-
Amendmcnt
of section I I

of Cap 2A.

l

Dated

7. Section 24 of the principal Act is amendcd in subsection (5) by

deleting the words "twcnty thousand shillings" appearing immediately

after thi words "penalty not exceeding" and substituting therefor the

words "one million shillings".

+J-s-l+* ,zoz4

Wakili Ilillary KiProtich Sigei,

Chairperson,

Stantling Contmittee on .lustice, Legul llJhirs and I luman Rights'

o
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