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MANAGEMIiNT (COVID-I9
FtrND) REGULATTONS, 2020

RE:

'l'he Public I"rnance Managcntcnl (COVID- 19 Irmcrgcrrcy Rcsponse liund)
Regulations. 2020 have been published vide L.cgal Noticc No. 38.

fowards this cnd, thc National 'l'rcasury is submitting the ic,llowing documents

in accordance with the Statutory lnstruments Act. 20 l3 to the National
Assembly lor lurther nccessary action:-

THE PUBLIC FINANCE
EMERGENCY RESPONSE
LEGAL NOTICE NO,38

Emcrgency

(-^^

ala-o

!z
\!4.?a/i-l
(9&
@q.

a. 'l'he publishcd Public Finance Managcment (C()VlD- l9
Response Irund) Rcgulations. 2020 l,egal Noticc No. -18;

*44, r4.g
0sF SFb. A signcd Irxplanatory Memorandumt

C
'l'hr,' evidence olpublic participation while dcvcloping the ['}ublic Ir lnanco
Managemcnt (COVID-19 llmergency Responsc Fund) Regulations, 2020

and the public notice inviting the general public to sutrmit comments; und

d. A Matrix on all comments/inputs rcceivcd fiom the National Assembly's
Committec on Dclcgated Legislation and gcneral puhlic and thc rationalc
lbr cach.
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The purpose of this letter, therefore, is to submit the above-mentioned

documents to the National Assembly for your further necessary action.

Your prompt attention and action on this matter will be highly appreciated'

Yours .<- C<

KUR YATANI, EGH
C SECRETARYNATIONAL TREASURY & PLANNING

Copy to: Hon. Paul Kihara Kariuki, CBS' SS

Attomey General
State Law Office & Department of Justice

Sheria House
NAIROBI

Julius Muia, PhD, CBS
Principal Secretary
National Treasury
National 'freasury & Planning
NAIROBI

Kennedy Ogetto, EBS
Solicitor General
Office of the Attorney General
Sheria I{ouse
NAIROBI
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THE PIJBLIC FINANCE MANAGEMENT ACT

(No. 18 ofa0tz)
THE PTJBUC FINANCE MANAGEMENT (COVIDI9

EMEROENCY RESPONSE FT'ND) REGULATIONS, 2O2O

IN EXERCISE of th! potxctt confcncd by rcrtion 24 (4) of
the Public Fiuncc Mlnlgancot Ast, 2012, thc CabitEt Srcrctrty
for thc Nrtional Trcarury and Planniag make thc following
Rcgulrtiou-

THE PT,IBLIC FINANCE MANAGEMENT (COVID,I9
EMEROENCY RESPONSE FUND) REGULATIONS, 2O2O

PART I-+RELIMINARY

-t. 

Tbcsc Rcaulatioo.r may bc citod Es tho Public Fileacc
M&rgclrlsDt (COVID.I9 EIIIcr8rDcy Rrspouc Fuad) Rogulatiort,
2020.

CiEion

2. In thcsc Rcgulationr, unlcas lhc cortc)d othqwitc IDr.rprdrdon.

'Act" ocror tho Public Filrllcr MrnlScocni Ac1 2012

"AdtDiniltralor of thc Fund" mcrn! s pcnon daiiSllrcd u
ruch uada Rcgulatiou 9 of lhec Rcguhioos;

'Boud' mcrD! lho COVID-I9 Elnctgcacy Rctpotuc Ftlld
Boud Gtrblirhcd rlodcr R.guhtioD 7 of thcsc R.guhtioo!;

'CrbiDct Sccretu/' brs thr mr riry 8lsiSncd b ii urld.t
Scction 2 ofthc Aa;

"COVID-I9" mc$s
coronavirus;

rn inf..tiour dircasc caurd by

"cascDtill iupplica" ilcludos humsn mcdicitrc, madicrl
EquiprDart, mcdicd coDsuElblcs, modicrl prctcctiw 8..t,
qrianntinc frcilitios, COVIDIg t st kits, foo4 logiltict, wd.r,
olccticity rDd Erodical disporal bia:;

oEoilhc worlcrs' includa inoitEtioo ofEc.6, @ttou!
officcn, rccurity olficrrr, coo.ounity hcehf, ssi,trnl! [td
voluatoon;

'Fu!d" Ec!n! thc COMD-I9 Eocrgclcy Rlspo!!! FlDd
Etiblilh.d uDd.r R.Eplrtiotr 3 of thcsc Rctu.htioE!;

'loluntrry contibutions" i-Dcludca volunt$y Pry cutt,
voluntlry i8lary contsibutionr, subscriptions, don8tioDt lDd gint;
rsd

'lulncrablo pcroor" ilcludet pcttotr! with tDc€id Dc!& ruc!
u oldc.r pcrsons, prcgD{rt womq\ orpbrns, vubr.lblc child ltrd
pcrsom without ! clerr mqao.r of livclihood.

-PART 

u-ESTABLIS}II,ENT OF TTIE FUND
3. Thcrc ir cstlblishcd t FuDd to b. kDowl rs thc COVID-I9

Emcrgcucy Rosponse Fund
ErrbliriE.ot of

Otici.rd

I q !,1'1., /U'li.
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covtD-t cmlc Iu!d.

N lu
ofthc Fu[d sh8ll itrcludr tb?

(s) b tund 6c purshlsr of cllctrtial luppliat for pubti(
hcrlt!hospits

profclt
lr rnd othcr rclstcd inrtitutionr,
ioDAb 8nd tonUino workcn, rs nood rrircs;

(b) to fuod prcgrrEDc!
ald provisiou of

rtrd in iErivc! towrds culhiooitr8
GqrcrScnsy rclicf to thc oogl

vu.hcr.bh, oldcr rad poor Pcrroor
sctdcmctrB;

i! urblD inforad

(EI o ruppon ead ltimuhtc Eicro, sEdl rld EcdiuD'' comp:rircs rcndcrcd wLucnblc by COMDI9
pl!doEic;

(d) to fiud rcslorrtioE of tic frcifitirt bcing urd for
by rb? holtiB8compubory qurraatinc br safc urc

i!!liEtioor;
G) to onhanco thc {plcity of

ia*itutioor in handling COVID-
thr rllcvlnt Esc.rtb

19 rurvciltslcci lttd
lo 8.Ey

COVID-I9 plsdcEric.

5. Th. @tlll of-
(a) moaia approprirtcd

of$c Fu!d;
by Natiourl Ais.tnbly br purpo!

(b) voluntsy cortibutions tom public offiocn urd
pc(loDr;

(c) srlnb, domtioas, rubscriptioar, blquottl or oth.r
Eldc io thc Fur4 !!d

(d) Eotrios &oB rtry othcr sourcc approvcd by thc
Scorct!,y.

Pud.

out aal! rcsFqt
cxpcnrcr incurrtd

ch flrc Frod ir ogub
m purEulnc!
liihod.

of lho sd PurpoIC
hFldinrr! of 6r
Putd.

PART OF THE FI.IND

t! a b
19 EDcry@qy Rerpotrlc Fund Borrd which rhdl cooprir

Bo.d ofrt

-(O 
rG6..!otr rppo"ffiTy thc Prccid.rt;

O) CtbiDd Scctltlry Elpootiblc br Etttlr! rltltrng t0
hrrrior .ad Co-odiEtios of NrtioDd GovorDmcut

-(QCbiirpqr$n 
ofthc Coutrcil of coutrty Govemon; rld

-(d) 

Eiebt othc. moobon, wto lhdl mt bc public offic.6,
rppointod by tic Pr6idrot.

I b tpPo
d.ot rod wtolc dutict thrll bG lpccificd ir thc
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Bou(

(a) to coBidcr !! rlc.mncdd th. cEtiDrlcs of rlY.ouc h
rod cxpcoditurc fiom tbc Futd to ttc ClbiDst Sccrctr,
for rpprcvd;
!o rpprovc op(olng rDd o tccoutrB
rccordloco wilh thc Acq

c to rpprcw urlcDcntE thc Fuad;

(d) ro Fccivc, rovicw and rpPtov! !r!po!g on lbc
pcrfonnracc of thc Fund;

(c) to ovclscr tha lronitoriDg and cvdurtion of lhr
progno.oos rnd activiticr undcr thc Fund;

-(I)-- 
to lpplorcT-o Fnrcid lttt!@GnE of thc Fuad prcPuld
i.u lccad.lcc wilb thc Aci;

G) to oo mltton
to 6c ldhini.tltio! of tbc Fud; rad

ro pcrfttrE uy thst lhdl bc sttnrd b)
thc Crbinot Sacrctlry

Purd
br thc timc bciDa Etpoltiblc for Ernl(t r!htilS

o lc

@i$ation of thc Fund;

ngwnuo eld
to its obligrtioor rad

axPctrlt3 ind !ubmil it to lhc Bolrd br rdoptio4

c crurc to ba of contsol lt
ovsrsiSht u[dcr tbc

-(d) 

dvirc crd couuh tho Borrd otr Erttcn rclrti!8 b o.
.dmiD btsrtion oflho Fuod:

(o) pcrbmrurcc repotl! of lhc Purd
thcm to tho Borrd for adoPioo;

(D crulc to bc kcpr pmpor bookr of rocouE rud oltcr
boots rad rccord! rrlalils
faaaccd uodcr thc Fuud;

to thc FuDd lod thc rctivltics

(d prspu!,
f.n!ncisl

rign and turmir to tbc Auditor6cncn
rt rrcnt! in r.rordrncc wi6 thc Act ud

(h) which ir pIopcr lad
ofth? ElEdrt oflh.

Auditor-OcD.ral.

poD
rad rrecndiur torhall cttiEltos of rsvlouo

ir.t Soctstlry fot rpptovd
(4) Th.
tic Nrtiooal Tir.!ury ts ltr sacrctrrid b thc Fund.

PAR PROVISIONS
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10. (1) ftc Adlnidltrtot of thc Fuad Ely oPGo bel
arcouuts with lhc approvrl of thc Board itr thc lrmc of thc fttnd
with r brol ar may bc ryprovcd by thc Natioaal Trcarury.

(2) Atl uoocryr p!y8bl! ilto tbc Futrd lhdl b. r.c.iv.d hto
th. bel &court! of th. FrEd.

I L Thc Adtninilf8tor of thc Fund thsll eniur! thc lc.ou!ts
Jfthc Fuld ur not ovcdlrwn.

12. (l) WitlrdEwd! tom tho Futrd lhtll only b! frt
purpos€i of proEotios rhc objcct! rd pwposc fot which tLc Fuod
is cst8blishcd.

tL Purd.

(2) Thc rccord! of a)erDdituE rcltting to lhc Futrd rh.ll br
kcpt ard Drillt irad in acoordarcc with thc provilio$ of thc Asl
tnd Rcgubtiotr! Drdc thllluodlr.

13, Thc Fuad ihall bc govcmrd in accordauoo with thc
finaacirl aod proo[tmrnt laws and RcguLtionr rs applicrblc.

R.tuldi.nr

14. Thc AdrDitrirtetot of thc Fuod shdl prcpsr quErt rl]
finatrcial rld non-fin.ncid Epolt! iMcordecc with lhc Aqt

A|r,iify l?ort3.

15. (l) Thc Bo{rd cbrl c8u!c to br k€?t dl prcpcr bookt !!d
rccord! of sc{outrt of tbc incomc, cxpcnditurc, !! rt!, cquipE@l
rDd prop€rtica of thc Fund.

(, Tt- Adoidrtrtor of 6c Fund shall prcpuc fiaaacial
rtdcElcDts oftic FuDd in acpord&cG witt th. Act.

P V_CENERAL PROVISIONS

16. (l) Thc Prcsidcat may, i! con ult8tio! wirh thc cabhcl
Sccrltlly rclpo iblc for mEttln rclstiDg to brlhh, iDd b} Noticc i!
lhc Gazctt., dcctrE thrt COVIDI9 pardcrnic is no lougcr r thrcal
to thc !oci!I, cconomic t,ld politicd rtrbility of th! coutsy.

Plt.id.ndd

L,|. ofPud.

(2) Upou tuch dcclaratioo ar providcd for undcr paragnph
[l), thc Fund rhlll lsplc.

WiDdirt trp of 6.

Dat6d th. 27th M&ch, 2020.
IJKIJR YATANI,

Cabin t Sec,r.re! lot ie Ntional Tleasury od Planhg.

ttrl{'lD AND 
'l 

USTltD tY ltc @VErxrl@tar A.trflUr l{AItOlI



ExpLANAToRy MEMoRANDUM FoR r4S iif.fmUc
MANAGEMENT (COVID-I9 EMERGENCY RESPONSE
REGULATIONS, 2O2O

FINANCE
FUND)

I The Purpose of Public Finance Management (COVID-I9 Emergency
Response Fund) Regulations, 2020.

These Regulations propose to establish the COVID-I9 Emergency
Response Fund under Section 24 of the Public Finance Management Act,
to provide for a framework to mobilize resources for emergency response

towards containing the spread, effect and impact of COVID-19 pandemic.

The World Health Organization (WHO) on I I'h March, 2020 declared
COVID-|9 a pandemic, pointing to the over 300,000 cases of the
coronavirus illness in over I l0 countries and territories around the world
and the sustained risk of further global spread.

Subsequently, His Excellency the President ofthe Republic ofKenya has

issued several directives to contain the spread, effect and impact of
COVID-19 pandemic in the country. These include:
a. Policy measures and behavioural protocols aimed at containing the

spread of COVID-I9, such as suspension of leaming in all
educational institutions, social distancing through minimizing
congestion in public transport, shopping malls, entertainment joints
and social gatherings;

b. Self-quarantine or compulsory-quarantine measures taken to ensure

the safety ofall Kenyans;

c. Implementation of strict evaluation and monitoring protocol, designed
to proactively seek out and test persons who may be carriers of this
virus;

d. Implementation of tax reliefs and other measures aimed at increasing
disposable income to the people of Kenya, through:

i. 100 % Tax Relief for persons eaming gross monthly income
of up to Ksh. 24,000,

ii. Reduction of Income Tax Rate (Pay As - You - Eam) from
30Yo to 25Yo,

iii. Reduction of Resident Income Tax (Corporation Tax) from
30Yo to 25Yoi

)

,
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iv. Reduction of the turnover tax rate from the current 3oZ to
1%o for all Micro, Small and Medium Enterprises (MSMEs);
and

v. Appropriation of an additional Ksh. l0 Billion to the
elderly, orphans and other vulnerable members of our
society through cash-transfers by the Ministry of Labour and

Social Protection, to cushion them from the adverse

economic effects of the COVID-19 pandemic.

e. In recognition of the extra-ordinary nature of this global tragedy and

its enormous local effects, and conscious of the solemn duty of the
Government to guarantee the enjoyment of social, civil and economic
rights; this Fund will support the implementation of targeted state

interventions to cushion every Kenyan from shocks arising from
COVID-I9.

To achieve this purpose, the Regulations in particular:
a. establish and speci! the sources, object and purpose ofthe Fund;
b. provide for management of the Fund, by a Board and an administrator

of the Fund;
c. provide for a robust govemance and accountability framework for the

resources received in this Fund;
d. provide for the expenditures ofthe Fund; and

e. provide for Presidential Declaration that COVID -19 is no longer a
threat to socio-economic and political stability of this great national
and consequently trigger the lapsing of the Fund and its subsequent
winding up.

The Legislative Context:

5. The National Assembly delegated the duty to establish national public
funds to the Cabinet Secretary responsible for finance with the approval
of the National Assembly. This is provided for under Section 24 (4) of the
Public Finance Management Act, 2012. Towards this end, this Fund is
proposed to be established under the section.

Taking into account the extra-ordinary nature of this global tragedy and
its enormous local effects, including the directives on social distancing,
the National Treasury has not subjected these Regulations to public
consultations, as required under the Statutory Instruments Act, 20 I 3.

II.

6

2



tll. Policy Background

7 . COVID- 1 9 is an infectious disease caused by coronavirus, which is

highly contagious and it's mainly spread from person-to-person.

On l ls March, 2020, WHO declared COVID-I9 a pandemic, pointing to
the over 300, 000 cases of the coronavirus illness in over ll0 countries
and territories around the world and the sustained risk of further global
spread.
Consequently, the Govemment of Kenya has put in place a raft of policy
measures, behavioural protocols and economic reliefs aimed at containing
the spread of COVID-19.

IV. PublicConsultations

10. The National Treasury published the Regulations both on its website, the
Daily Nation and the Standard Newspapers of 3l't March, 2020, which
are newspapers of wide circulation and gave a deadline of l't April, 2020
at 5.00 pm for submission of comments / views and memoranda from
stakeholders and the general public. A report from the comments received
from the public including the comments from the National Assembly's
Committee on Delegated Legislation, on the Regulations and action taken
by the National Treasury is attached as an Appendix to this Explanatory
Memorandum.

V. Guidance

ll. The National Treasury and the Ministries of Interior and Coordination of
National Govemment; Health; Agriculture, Livestock, Fisheries and Co-
operatives; Industry and Trade will sensitize stakeholders including
Parliament, and the general public, on the provisions of the Public
Finance Management (COVID-19 Emergency Response Fund)
Regulations, 2020.

VI. Performance Monitoring and Evaluation of the Fund

12. The National Treasury shall monitor the application of the COVID-l9
Emergency Response Fund resources. This will be done through quarterly
reports submitted by the Administrator of the Fund. In addition, COVID-
19 Emergency Response Fund Board shall be responsible for
implementing the Fund and will also carry out regular monitoring and

8

9
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evaluation of the specific programmes, projects and develop policies
relating to the general adminishation and management of the Fund.

VII. National Treasury Contact Person.

13. The contact person at the National Treasury is the Cabinet Secretary,
Hon. (Amb) Ukur Yatani, EGH or the Principal Secretary, Julius Muia,
PhD, CBS.

TANI, EGH
CABINET SECRETAR THE NATIONAL TREASURY AND

PLANNING

6 -)zl^
Date

KUR
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COMMENTS BY THE COMMITTEE ON DELEGATED LEGISLATION (NA),

COMMISSION ON REVENUE ALLOCATION, KENYA LAW REFORM
COMMISSION AND THE INSTITUTE OF CERTIFIED PUBLIC
ACCOUNTANTS OF KENYA ON THE PUBLIC FINANCE MANAGEMENT
(COVID-T9 EMERGENCY RESPONSE FUND) REGULATIONS, 2O2O

THE NAIIONAL TR}ASTJRY
P O BOX 30007

NAIROBI

I$SI'E COMIT'IITTEE
REMARKS

NATIONAL
TREASURY
RESFONSE

I Arrangement
Regulations

of In the title to the "Arrangement
ol Regulations" delete the word
"clause" and substitute therefor

the word "Regulations"

Accepted.

.,
Regulation 2 (i) There should be a

definition of "COWD 19

isolalion cenlre,
quarantine cenlre elc "to
cater for other facilities
currently used for these

services including schools
that are proposed to be

used lor isolation and

quarantine and which may
need to be funded as there

shall be provision of
services like cleaning,
feeding etc which may
need to be funded from the
Fund.

(ii) In the definitions,
*COVID 

I 9" means an

infectious disease caused

by coronavirus. The

Accepted wilh amendments.

The definition of essential

supplies includes quarantine

facilities and the term used is

"includes", which means it
loresees other areas which

can be covered including
isolation centers.

Accepted. The Definition is

the World Health

Organization definition,
which is common and agreed

with the Ministry of Health.

L



ISSI,'E COMMITTEE
REMARKS

NATIONAL
TREASURY
RESPONSE

Ministry may consider
consulting health experts to
properly define
*COVID 

I 9" since fiom a

legal standpoint. it is
possible that coronavirus
may cause other infectious
diseases which may not be

the target ofthe Fund.

(iii) Definition of "vulnerable
persons" should include
persons with
disability(PWDs), widows
and widowers.

Accepted with amendmenls-

The definition of vulnerable

persons includes persons

without a clear means of
livelihood. The National

Treasury understanding is that

not all widows and widowers

are vulnerable and some o[
them have clear means of
livelihood such as rental

income. employment income

and business income.

3 Regulation 4(2)(a) The Funding appears to target
only public health service
providers, some emergency
cases may be handled by
private health facilities tike
religious centres with health
facilities, catholic mission
Hospitals and clinics before
referrals are done. There should
be room for the Cabinet
Secretary to approve funding of
specific private institutions
from the Fund where necessary.

[Article 43(2) of the
Constitution provides that "a
person shall not be denied
emergency medical treatment]
It may therefore provide for
compensation in case of
emergency medical treatment
on COVID l9 in a private
hospital.

Not accepled Public hospitals
include dispensaries, health
centers, level 4 hospital, level
5 hospitals and level 6

hospitals and therefore any

other hospital which witl be

designated by Govemment to
receive COVID- l9 patients,
and upon designation, such
private hospitals shall be

construed to be public
institutions.

The paragraph also refers to
related institutions, hence

broad enough to cover private
health facilities handling
COVID-19 cases.

4. Regulation 4(2)(b) Regulation 4(2)(b) provides for
the funding of programmes and

initiatives towards

cushioning... older and poor
persons in urban informal

Accepted rrilh amendmenls.

All persons without clear

means of livelihood including
senior citizens and poor
persons are catered for. All

2



ISSUE COMMITTEE
REMARKS

NATIONAL
TREASURY
RESPONSE

setting. This appears

discriminative to older and poor

persons in Rural settings

making the provision to infringe
on Article 27(4) ol the

Constitution and section 13(a)

of the Statutory Instruments

Act. It should also expressly

address as persons to be

funded to include senior
citizens and poor persons in
the are residents of densely

populated informal
townships/markets or
residential centres in the rural
areas.

informal settlements are

catered for both big and small

towns, who have been

rendered vulnerable by

COVID-I9 pandemic and

have no clear means of
livelihood.

Para. (l) provides for
emerging issues which is

broad enough.

In addition, the Social

Assistance Fund will
complement the COVID-19
Emergency Respond Fund

Regulations, 2020 to cushion

other Kenyans who are also

vulnerable.

5 Regulation 5 Regulation 5 (b) provides as a

source of the Fund, voluntary

contributions from public

officers and "private persons".

Reference to private persons

may be expanded to include
public and private institutions,

non-govemmental bodies and

other bodies corporate.

Accepted The word "private

persons" includes a natural

persons or legal persons and

therefore this is catered.

6. Regulation 7 The Ministry should consider

including the Cabinet Secretary

for Health and also consider the

gender balance in the

appointment of membership to

the Board.

Accepled with amendmenls,

The composition of the Board

shall take into account the

gender balance. However, the

Cabinet Secretary / Health is
the Chairperson of the Cabinet

Sub-Committee on Health

matters, which will be

expected to justifo the

resource requirements of the

Health Sector to the Board

and therefore including him /

3



ISSI.IE COMMITTEE
REMARKS

NATIONAL
TREASI,JRY
RESPONSE

her in the Board will lead to a
conflict of interest.

7 Reguletion 9 Regulation 9(g) transmit the

financial statements to both

Auditor General and the

National Assembly.

Accepted All financial
statements will be transmitted

to the National Assembly after
audit by the Auditor General.

This is already provided for in
Reg. 13

8. Rcguletion l4 (i) Regulation 14 requires the

Administrator of the Fund
to prepare quarterly
hnancial and non-financial
reports. It does not clarifo
to whom the reports should
be submifted and by when.
This is an accountability
issue required under the
PFM and Article 201(d) of
the Constitution which
provides that "finenciel
mrnagcmcnt shell be
responsiblc, end fiscel
reporting shell bc clcer".

(ii) The Ministry should also
consider incorporating the
requirement for the
Administrator of the Fund
to prepare and publish
monthly retums in the
Daily Newspaper and to
file and submit the
monthly retums to the
National Assembly for
purposes of accountability.

The quarterly financial and

non-financial reports are

submitted to the National
Treasury, Controller of
Budget and Commission on

Revenue Allocation in
accordance with the

provisions of the Public

Finance Management Act,
2012 and its Regulations

thereof.

Accepted with amendments.

Management reports are

ordinarily not regulated such

as monthly management

reports. However, the

National Assembly can

request for any report and

such report shall be submitted

to the National Assembly,
within fourteen days.

In addition, all revenues

received in this Fund shall on

monthly basis be gazetted on

or by the 2l" Day of the

succeeding month. This is

4
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provided for under Section 46

(2) of the Public Finance

Management Act, 2012. This

is already provided for in

Reg. l3

9 Regulation l7 Regulation l7 provides tbr
winding up of the Fund. The

Ministry may consider

providing a saving or modality
for transition of assets and

liabilities of the Fund upon

winding up to cushion suppliers

and other parties involved.

Accepted. The Public Finance

Management Act, 2012

provides the manner in which
all national public funds shall

be would-up. Towards this

end, the covlD-19
Emergency Response Fund

shall be wound-up in
accordance with the

provisions of the Act and the

Regulations made thereof.

The provisions of the Act
state clear that surplus funds

shall be deposited into the

Consolidated Fund, whereas

any liabilities of the Fund

shall be paid from the

Consolidated Fund, with the

approval of the National

Assembly.

COMMENTS / INPUTS FROM KENYA LAW REFORIVI COMMISSION

10. Regulation 2 In the definition of "essential

supplies " to include soap and

alcohol based sanitizers and any

other item that the Board may

determine.

Accepted. In the definition of
essential supplies, the key

word is "includes" meaning

the list in not exhaustive and

therefore it will include more

items that what is listed.

ll. Regulation 2 In the definition of "frontline

workers" to include airline

crew, airport personnel and any

other category of workers that

the Board may determine.

Accepted. In the definition of
essential supplies, the key

word is "includes" meaning

the list in not exhaustive and

therefore it will include more

categories than what is listed.

5
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l2- Rcguletioo 2 Clarif,, the definition of
vulnerable persons.

Accepted. In the definition of
'\ulnerable persozs", the key

word is "includes" meaning

the list in not exhaustive and

therefore it will include street

children and families as long

as they have no clear means of
livelihood.

As suggested above.

13. Applicetion Include a paragraph to the

effect that the Regulations shall

cover prevention and treatment

measures in all parts of the

Republic

Not ecccptcd. All parts of
Kenya include private

residencies where citizens

have been directed to self-
quarantine and therefore

litigious Kenyans can later

after COVID-I9 sue the

Govemment that their costs

should have been catered for
while under quarantine.

Already the quarantined

Kenyans have started

demanding that the

Govemment should pay on

their behalf.

The general objective is clear.

14. Reguletion 7 (2) Amend the Regulation to

provide that Secretary wrll be

an Ex-OlJicial Board Member

Not acceptcd. The Secretary

for this Board, will be

equivalent to a Corporation
Secretary, who will not be an

ex-official Member of the

Board.

15. Reguletion 14 Amend to include ad-hoc

reports as may be required from
time to time.

Acceptcd. The National
Assembly or the Board have

the powers under the law to
request for an ad-hoc report

and such report shall be

prepared and submitted with
fourteen days. Therefore, we

6
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do not need to legislate what

is already tegislated. This is

already provided for in Reg.

13.

16. Provide for powers for the

Cabinet Secretary to exempt a
tax obligation on a tax payer

who make donations to the

Fund or provides other services

promoting the objective of the

Fund.

Not accepted. Subsidiary

legislation cannot amend a

principal law. This is a

subsidiary legislation and

there are principal laws

dealing with tax exemption
matters such as Income Tax,

VAT Act, among others and

therefore this proposal should

be channeled towards the

specific law and not a

subsidiary legislation.

17. Consider making a provision

for the Board to co-opt experts

in the Board.

Not accepted. The Cabinet

has set up technical sub-

committees which will deal

with the technical issues,

whereas the Board will deal

with the mobilization of
resources and allocation of the

same based on the submitted

technical needs. Towards this

end, the experts are required

at the technical level and not

the Board level.

18. Consider a

reimbursement

expenses.

provrslon

of
for

Board

Not Accepted. The Board

members are eminent persons

who will provide pro-bono

services as part of their

corporate social responsibility

to the nation during COVID-
l9 pandemic.

19. Regulation 17 Provide specifically for the

winding up process ofthe Fund.

Accepted with amendments
The Public f in-""
Management Act, 2012

7
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provides the manner in which

all national public funds shall

be would-up. Towards this

end, the COVID-I9
Emergency Response Fund

shall be wound-up in
accordance with the

provisions of the Act and the

Regulations made thereof.

The provisions of the Act
state clear that surplus funds

shall be deposited into the

Consolidated Fund, whereas

any liabilities of the Fund

shall be paid from the

Consolidated Fund, with the

approval of the National
Assembly. Reg. l7 is clear on

the process.

COMMENTS / INPUTS FROM COMMISSION ON REVENUE ALLOCATION

20. Regulation 2 Definition of the word

"vulnerable persons" which
includes "persons withoul a

clear means of livelihood" is

very subjective and needs

clarity.

Not accepted. In the

definition of "vulnerable
persons", the key word is
"includes" meaning the list in
not exhaustive and therefore it
will include all vulnerable

persons regardless of their

categorization.

21. Regulation 4 (b) Is specific on provision of
emergency relief to poor

persons in urban informal
setlements to the exclusion of
the rural poor who should also

be catered for by the Fund.

Not accepted. The rural poor

are taken care of by the Social

Assistance Fund. [n addition.
in emergency relief to poor

persons in urban informal

setllements are made to

address the effect of the urban

poor who will be rendered

non-productive due to

COVID-19 Pandemic as a

result of lock-down and these

a
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will be required to stay in-

doors for the period of the

lock-down.

22 Board allowances and expenses Not Accepted This Board

will not receive any Board

allowances and their services

will be pro-bono as their

contribution lo the society.

This is a corporate social

responsibility by the Board.

COMMENTS / INPUTS FROM INSTITUTE OF CERTIFIED PUBLIC
ACCOUNTANTS OF KENYA (ICPAK)

23. Regulation 2 Definition of "mlnerable

persons" leaves out an

important group i.e. street

families, special needs,

pregnant women, orphans,

persons without a clear and

independently verifi able means

of livelihood.

Not accepted In the definition
of "vulnerable persons", the

key word is "includes"
meaning the list in not

exhaustive and therefore it
will include all vulnerable

persons regardless of their

categorization including the

street families, special needs,

pregnant women, orphans,

persons without a clear and

independently verifiable
means of livelihood .

24 Regulation 4 To include any other duly
registered / licensed health

facility that is in the view of the

Board is offering relief for
patients immediately after

public hospitals.

Amend sub-regulation (b) to

include ...women, older

members of society, persons

with disabilities, children,
youth, members ol minority or

Not accepted Public hospitals
include dispensaries, health

centers, level 4 hospital, level
5 hospitals and level 6

hospitals and therefore any

other hospital which will be

designated by Govemment to
receive COVID- l9 patients,

and upon desigration, such

private hospitals shall be

construed to be public
institutions. The paragraph

also refers to related

institutions, hence broad

9
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marginalized communities. enough to cover private health
facilities handling COVID- l9
cases.

25. Regulation 5 Expand the sources of monies

to the Fund to include:-

a. Monies unutilized from
unclaimed asset Funds;

b. Forfeiture of seized cash

and cash equivalents from
proceeds of crime including
proceeds of drug trafficking
and anti-money laundering
activities;

c. All proceeds recovered
from graft and comrption
cases;

d. Fines and sanctions
imposed under the Public
Health Act and

Environmental Management
and Coordination Act.

Not Accepted. The

applications of the identified

sources of revenues by the

Institute are guided by the

specific statutes, which have

stated where the revenues

shall be directed to. For

example, the proceeds of
Crime and Anti-Money
Laundering Act states that all
proceeds of crime should be

remitted to the Consolidated

Fund. Towards this end. a

subsidiary legislation cannot

amend a principal law to

direct the revenues elsewhere.

26 New Regulation The new Regulation to state as

follows:-

"At least 40% from the

National Govemment

Contingency Fund and at least

25% from each County
Emergency Fund as stipulated

under Section I l0 of the Public
Finance Management Act, 2012

shall be consolidated and re-

allocated to COVID-I9
Emergency Response Fund.

Not Accepted The Public

Finance Management Act,
2012 has clear provisions on

how the Contingency Fund

and County Emergency Funds

shall be accessed and utilized.
Therefore this proposed

amendment is not made for
posterity and therefore is not

supported by the National
Treasury. In addition, the a

subsidiary legislation cannot

amend an Act of Parliament,

which directs how the

Contingency Fund and

County Emergency Fund shall

10
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be utilized.

27. Regulation 6 To add a definition on the

"unauthorized expenditure"

Accepled with amendments.

The Public Finance

Management Act, 2012 which

is the principal law, and

therefore these Regulations

are being made under the

Public Finance Management

Act, 2012 and therefore the

definition will also apply for
these Regulations. In addition,

this will be a repetition.

28 Regulation 7 (2) To add "subject to the general

supervision and direction of the

Fund Administrator, the

Secretary shall be the Chief
Executive Officer responsible

for the management of the

operation of the Fund,

management of funds, prope(y
and business of the Board; and

Fundraising.

Proposes to provide for the

qualification of the Chairperson

and Board members to be a

citizen of Kenya, knowledge or

experience in disaster

management of not less than 15

and l0 years for Chairperson

and Members respectively and

inclusion of the Cabinet

Secretary / Health and an expert

in infectious diseases in the

Board.

Proposes that the Regulations

provide for remuneration of the

Board members.

Not accepted The roles of the

Secretary and the Fund

Administrator are totally
different and therefore the

Secretary should not be

subjected to the

Administrator.

Not Accepted The Board will
be supported by competent

technical secretariat. This is in
addition to the PFM roles

including fund-raising.

Not Accepted The Board

shall not be remunerated and

therefore there is no need to

provide for the remuneration

of Board.

Accepled The tenure of the

Board shall lapse with the

11
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The tenure of the Board to be

made clear that the Board will
cease to be in place upon the

lapse of the Fund. as guided by

Regulation 16.

Fund. Therefore this is

already provided for in the

Regulations.

29. Reguletion The Institute proposes either of
the following options:-

a. Expand the mandate of the

Secretary to the Board to

include responsibilities of the

Administrator of the Fund and

include designated staff of the

National Treasury to support as

Secretariat to the Board. In
essence, delete Regulation 9

and take those functions to the

Secretary.

Or

b. include the Principal
Secretary (Administrator of the

Fund) among members of the

Board.

Not accepted. The Role of the

Administrator of a National
Public Fund is a public

finance management role,

assigned by the Constitution
as the Accounting Officer
under Article 226 (2) of the
Constitution. An Accounting

Officer is accountable to the

National Assembly for
application of public

resources. The Role of a

Secretary of a Board is
administrative and can be

assigned to any public officer.
A Secretary of a Board is
accountable to the Board for
proper functioning of the

Board.

Towards this end, these are

distinct roles, which cannot be

merged due to their levels of
accountability.

30. Rcguletion 14. The Institute proposes that
"qua(erly reports be published

and publicized"

Accepted The provisions of
the Public Finance

Management Act, 2012 ue
very clear that any repo(
prepared under Public Finance

Management Act, 2012 which
includes quarterly financial
and non-financial reports shall

be published and publicized.
This is provided for under

Section 2 of the Public
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Finance Management Act
2012. Once reports *;
published and publicized, they
are public documents and any
person / institution which
requires a copy they can

download it from the National
Treasury at any time of their
choice.

31. New proposal The institute proposes an

Administration cost of up to 570

Not Accepted The Fund shall

have no administration costs

and therefore all the funds

shall be applied towards

COVID-I9 Pandemic. Each

implementing government

institution shall apply their
own resources allocated by
National Assembly to deal

with any administration costs.

In addition, the Board shall

not draw any remuneration.
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