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Mr. Michacl Sialai, EBS

Clerk of the Nationai Assembly

National Assembly

Parliament Buildings

NAIROBI

6th July, 2020

l)ear

RE: SUBMISSION OF LEGAL NOTICE NO. 114 OF 2020 ON THE
AGREEMENT FOR THE AVOIDANCE OF DOUBLE TAXATTON
BETWEEN THE GOVERNMENT OF THE REPTIBLIC OF KENYA ANT)
THE GOVERNMENT OF THE REPUBLIC OF MAURITIUS TO THE
NATIONAL ASSEMBLY

'Ihe National Treasury and Planning, on behalf of the Cr.rvemment ,;f Ke,rya,
concluded an Agreement for the Avoidance of Double Taxation with respect to taxes
on income (D'l'A) with the Govemment of Mauritius.

The Agreement rvas published in the Kenya Gazette on 3Oth June.2020 lLega! Notice
No. I l4 of 2020). Section I l( I ) of the Statutorl' Instruments Act, 2013 requires that

anv Statutory Instnrment made be forwarded to the National Assemblv within seven

da-,"s after publ ication.
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In this regard, I herewith enclose a copy of the Legal Notice for consideration by the

National Assembly.
I

Yours

.la

HO UKUR YATANI, EGH
CABINET SECRETARY/THE NATIONAL TREASURY AND PLANNING

Encls.

Copy to: Hon. Paul K. Kariuki, EGH
Attomey General
State Law Office
Sheria House
NAIROBI

Amb. Raychelle Omamo, SC, EGH
Cabinet Secretary
Ministry of Foreign Affairs
Harambee Avenue
NAIROBI



REPUBLIC OF KENTYA
THE NATIONAL TREASURY AND PTANMNG

EXPLANATORY I\,IEMORANDI.JM TO THE AGREEMENT BETWEEN
THE GOVERNMENT OF THE REPUBLIC OF KENYA AND THE
GOVERNMENT OF THE REPUBLIC OF M.{URITIUS FOR THE
AVOTDANCE OF DOUBLE TA)({TION WITH RESPECT TO TAXES
ON INCOME

LEGAL NOTICF NO. I 14 nf 2[20

PART I

Name of the Staturory
I nstru men t:

Name of the Parcnt Act:

Enacted Pursuant to:

Name of thc Ministry/
Department:

Gazetted on: 30'h June. 2020

PART II

I Purpose of tfuc Statutory Instrument
To provide a legal [i amervork for the elimination of double taxation of the

residents of Kenya arrd Mauritius with respect to taxes on their rn thout

Agreement between the Government of the

Republic of Kenya and the Govemment of the

Republic of Mauritius firr the Avoidance of
Double Taxation with respect to taxes on income

'fhe Income Tax Act (('ap. .170)

Section 41 of the lncome'Iax Act (Cap.470)

The Natioiral Treasury and Planning

creating opportunities fbr non-ta

avoidance.

xall04 through tax evasiqn or

.THE N
I

DAT'T:

TASLbD
IJY:

Ii

CLii ttba-r'- I
HF,'T,I.5LE



2. Legislative Context

The Agreement between the Govemment of the Republic of Kenya and the

Govemment of the Republic of Mauritius creates a legal framework for use by the

Revenue Authorities of the two countries for the avoidance of double taxation

with respect to taxes on income.

3. Policy Background

The primary purpose of tax treaties is mainly 'for the avoidance of double

taxation' of income arising from cross-border transactions. Double taxation stifles

trade and investment between countries as it penalises businesses that trade

between such two countries. Tax treaties also address other issues such as the

prevention oftax evasion and non-discrimination. This ensures that businesses do

not avoid taxation in the two contracting States. It also provides for the non-

discrimination of businesses trading in the two countries.

Currently, there is no Agreetnent on the Avoidance of Double Taxation

between Kenya and Mauritius. The Agreement between the two countries was

therefore negotiated as a result of the need to have a legal framework for the

administration of avoidance of double taxation with respect to taxcs on income

between the two countries.

4. ConsultationsOutcome

ln the preparation and negotiation of the Agreement on the Avoidance of Double

Taxation between Kenya and Mauritius, consultations were held with key

stakeholders and the public. Consultative meetings were convened with the Kenya

Revenue Authority, the Ministry of F'oreign Affairs arrd the Office ofthe Attorney

General to synchronize the underlying policy and legal nlatters. A Public Notice

was also issued and uploaded on the National 'l'reasury and Planning website

soliciting views of the public by 18th May, 2020.

The consultations yielded useful feedback which was used to negotiate the final

Agreement. The comments received included:

i) That Article I on "Personal Scope" needed to be beetbd up to enhance

clarity of the scope/circutnstances under which thc residenls of the two
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countries u,ill be taxed. This was done by adding Paragraphs 2 and 3 of
Article L

ii) That clarity needed to be made on Article 4 on "Resident" to enhance

the definition of "Place of Effective Management" to clarif on the

treatment ola person other than an individual who is a resident of both

Contracting States. This was addressed by adding paragraph 4 in Article
4.

iii) That Article 5 on "Permanent Establishment" should use the United
Nations (lJN) Model Double Taxation Agreement text to provide a more

comprehensive definition of the term "Permanent Establishment" (PE).

This was considered and the text used provides a comprehensive

definition of "what constitutes" and "what does not constitute" a PE.

iv) That the proposed taxation rate of5 percent for dividends under Article
l0 on "Dividends" should be reviewed upwards. In addition, a provision

should be made to ellow for taxation (in accordance with the laws) of
profits eanred by a company which is a resident of a contracting State

and has a PE in the other contracting State. l'he taxation rate was

renegotiated and raised from 5 percent to 8 percent (paragraph 2 of
Article l0). Paragraph 6 of Article l0 was intrc,duced to provide for
taxation (of profits earned by a company which is a resident of a

contracting State and has a PE.

v) That the proposed rate of l0 percent for taxation of royalties under
Article 12 on "Royalties" should be reviewed upwards. This was

addressed by enharrcing the taxation rate for rol,alties tc l, percent

(Paragraph 2 of Article l2).

vi) That the Agreement should introduce an Anicle on "Technical Fees" to
enable the country tax income eamed by persons who come to offer
technical services, such as consultancies. This vvas addressed by
introducine .{rticle I 2n.

t



vii) That a provision should be made in Article 20 on "Students and

Apprentices" to cover grants, scholarships and remuneration for
employment by students and business apprentices. This was addressed

by introducing Paragraph 2 of Article 20.

viii) That there was need to make a provision in Article 2 I on "Other

Income" to cover any other items of income of a resident of a

Contracting State not dealt with in the other Articles of the Agreement.

This was addressed by introducing Paragraph 3 of Article 21.

ix) That there was need to cover "stateless persons" in Article 23 on "Non-

Discrimination". This was addressed by introducing Paragraph lA in
Article 23 which provides that stateless persons who are residents of a

Contracting State shall not be subjected in either Contracting State to

any taxation or any requirement connected therewith, which is otherwise

or more burdensome than the taxation and thc connected requirements

to which nationals of the State concemed in the same circumstances, in

particular with respect to residence, are or may be subjected.

x) That the Agreement should introduce an Article on "Entitlement of
Benefits" to guide how benefit under the Agreement shall would be

treated. This was addressed by introducing Article 27 A.

5. Highlights of the Agreement

The Agreement provides the intention of the Government of the Republic of
Kenya and the Government of the Republic of Mauritius desiring to conclude an

agreement for the avoidance of doublc taxation and thc prevention of flscal

cvasion with respect to taxes on income.

Article l: Provides that the Agreement shall apply to persons who are residents

o[one or both ofthe Contracting States.

Article 2: Provides the scope of the taxes to be covered by the Agreement. The

Agreement shall apply to taxes on income imposed on behalf of a Contracting

State or its political subdivisions, irrespective of the manncr in which they are
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Ievied. These will include all taxes imposed on total income or on elements of
income

Article 3: The Article provides the general definitions of the terms used in the

Agreement.

Article 4: Provides the meaning of the term "resident of a Contracting State".

Article 5: Provides the meaning of the term "permanent establishment".

Article 6: Provides the meaning of the term "immovable property" and how

income derived lrom Immovable Property shall be taxed.

Article 7: The Article provides hou'profits from business shall be taxed.

Article 8: Provides how profits of an enterprise from the operation or rental of
ships or aircraft in intemational traffic shall be taxed.

Article 9: The Article provides how profits accruing t<i enterprises associated with

the main enterprise shall be taxed.

Article l0: Provides hou'dividends shall be tsxed. Dividends paid by a company

which is a resident of a Contracting State to a resident of the other Contracting

State may be taxed in that other State. However, such dividends ma1' also be taxed

in the Contracting State of which the company paying the dividends is a resident

and according to the laws of that State, but if the beneficial owner of the dividends

is a resident of the other Contracting State, rhe tax so charged shall not exceed:

(a) 5 per cent of the gross amount of the dividends if the heneficial owner is a
company (other than a pannership) which holds directly at least l0 per cent ofthe
capital ofthe company paying the dividends; (b) l0 per cent ofthe gross amount

of the dividends in all other cases.

Article 1l: Provide's how Interest shall be taxed. Interest arising in a Contracting
State and paid to a resident of the other Contracting State may be taxed in that
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other State. However, such interest may also be taxed in the Contracting State in

which it arises and according to the laws of that State, but if the beneficial owner

of the interest is a resident of the other Contracting State, the tax so charged shall

not exceed l0 per cent of the gross amount of the interest. lnterest arising in a

Contracting State shall be exempt from tax in that State if it is derived and

beneficially owned by: (a) the Govemment, a political subdivision or a local

authority of the other Contracting State; or (b) any institution, body or board

which is wholly owned by the Covernment, a political subdivision or a local

authority ofthe other Contracting State.

Article l2: The Article provides how Royalties shall be taxed. Royalties arising

in a Contracting State and paid to a resident of the other Contracting State may be

taxed in that other State. However, such royalties may also be taxed in the

Contracting State in which they arise, and according to the laws of that State, but

if the beneficial owner is a resident of the other Contracting State, the tax so

charged shall not exceed l0 per cent of the gross amount ofthe royalties.

Article l2A: Provides how fees for technical services will be taxed. Fees for

technical services arising in a Contracting State and paid to a resident of the other

Contracting State may be taxed in that other Contracting State in accordance with
its laws. However, subject to the provisions of Articles 8, I 5 and 16, fees for
technical services arising in a Contracting State may also be taxed in the

Contracting State in which they arise and subject to the laws of that Contracting

State, but if the beneficial owner of the fees is a resident of the other Contracting

State, the tax so charged shall not exceed 10% of the gross amount of the fees.

Article 13: Provides how Capital Gains shall be taxed. Capital Gains derived by

a resident of a Contracting State from the alienation of immovable property

situated in the other Contracting State may be taxed in that other State. Capital

Gains from the alienation of movable property forming part of the business

property of a permanent establishment which an enterprise ola Contracting State

has in the other Contracting State including such gains from the alienation ofsuch
a permanent establishment (alone or with the whole enterprise), may be taxed in

that other State. Gains from the alienation of ships or aircraft operated in
intemational traffic or movable property pertaining to thc operation of such ships

6



or aircraft shall be taxable only in the Contracting State in which the place of
effective management of the enterprise is situated.

Article 14: Provides how salaries, wages and other similar remuneration derived

by a resident of a Contracting State in respect of an employment in the other

Contracting State shall be taxed.

Article l5: The Article provides how Directors' Fees and Remuneration of Top-

Level Managerial Officials derived by a resident of a Contracting State in his

capacity as a member of the board of directors of a company which is a resident

ofthe other Contracting State shall be taxed.

Article l6: Provides how income derived by a resident of a Contracting State as

an entertainer or as a sportsperson, from his personal acti\/ities exercised in the

other Contracting State shall be taxed.

Article 17: Provides how pensions and other similar payments arising in a
Contracting State and paid in consideration of past employment to a resident of
the other Contracting State shall be taxed.

Article l8: Provides how salaries, wages, and other similar remuneration, other

than a pensiorr, paid by a Contracting State or a political subdivision, local

authority or statutor) body thereofto an individual in respect of setvices rendered

to that State or subdivision, authority or body shall be taxed.

Article 19: Provides that a professor or teacher who makes a temporary visit to
one ofthe Contracting States tbr a period not exceeding two years for the purpose

of teaching or carrying out research at a university, college, school or other

educational institution in.that State and who is, or immediately before such visit
w'as. a resident of the other Contracting State shall, in respect of remunetation for
such teaching or research, be exempt tiom tax in the first-mentioned State,

provided that such remuneration is derived by him from outside that State.

Article 20: Provides that a student or business apprentice *'ho is present ln a

Contracting State solely' fbr the purpose of his education or training and who is.
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or immediately before being so present was, a resident of the other Contracting
State, shall be exempt from tax in the first-mentioned State on payments received

from outside that first-mentioned State for the purposes of his maintenance,

education or training.

Article 21: Provides for how other income (not dealt with in the foregoing
Articles of the Agreement) shall be taxed.

Article22: The Article provides the procedure of how each ofthe two Contracting
States will ensure that double taxation is eliminated. Both Contracting Parties will
use the method of allowing a tax credit against the tax on income of that resident

an amount equal to the tax paid in the respective Country. Such credit, however,
shall not exceed that portion of the tax as computed before the credit is given,

which is attributable, to the income, which may be taxed in the respective

Country. In the case of Kenya, where, in accordance with the provisions of the

Agreement, income derived by a resident of Kenya is exempt from tax in Kenya,

Kenya may nevertheless, in calculating the amount of tax on the remaining

income of such resident, take into account the exempted income.

Article 23: The Article provides for the non-discrimination of the nationals of a
Contracting State, that such national shall not be subjected in the other

Contracting State to any taxation or any requirement connected therewith which
is other or more burdensome than the taxation and connected requirements to
which nationals of that other State in the same circumstances may be subjected.

Article 24: Provides for a Mutual Agreement Procedure which shall be followed
where a person considers that the actions ofone or both of the Contracting States

result or will result for him in taxation not in accordance with the provisions of
the Agreement.

Article 25: The Article provides how the competent authorities of the Contracting

States shall exchange such information as is foreseeably relevant for carrying out

the provisions of the Agreement or to the administration or enforcement of the

domestic laws conceming. taxes of every kind and description, insofar as the

taxation thereunder is not contrary to the Agreement.
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Article 26: Provides that nothing in the Agreement shall affect the fiscal

privileges of membcrs of diplornatic missions or consular posts under the general

rules of intemational law or under the provisions of special agreements.

Article 27: Provides for the kind of assistance that the Contracting States shall

lend to each other in the collection of revenue claims.

Article 27A: The Article provides how benefits under the Agreement will be

treated. A benefit under the Agreement shall not be granted in respect ofan item
of income if it is reasonable to conclude, having regard to all relevant facts and

circumstances, that obtaining that benefit was one ofthe principal purposes ofany
arrangement or transaction that resulted drrectly or indirectly in that benefit.
unless it is established that granting that benefit in these circumstances would be

in accordance with the object and purpose of the relevant provisiorls of the

Agreement. Where a benefit under the Agreement is denied to a person, the

competent authority of the Contracting State that would otherwise have granted
this benefit shall nevertheless treat that person as being entitled to this benetlt, or
to different benetlts with respect to a specific item .rf income, if such competent
authority, upon request from that person and after consideration of the relevant
facts and circumstances, determines that such benefits would have been granted
to that person in the absence of the transaction or arr3ngernent. The competent
authority of the Contracting State to which a request has been made under this
paragraph by a resident of the other Contracting State shall consult with the

competent authoritl' of the other Contracting State bctbre re.lecting the request.

Article 28: Provides the procedures that shall be followed by each Contracting

State in bringing the Agreemcnt into force.

Article 29: The Article provides fbr the procedure to be lollowed by either of the

Contracting States in terminating the Agreerner,t.

6. Impact
The Agreement is expected to foster economic benefits to the two countries,

including enhanced investment by residents of the twcr countries, removing or

reducing double taxation on investment and ren:oving tax discrimination on
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investors. The Agreement is also expected to foster greater diplomatic and

political ties between Kenya and Mauritius.

7. Monitoring and Review

The Agreement will be implemented by the Kenya Revenue Authority and will
be reviewed fiom time to time on need basis to assess its effectiveness.

8. Contact

The Principal Secretary, National Treasury.

THE NATIONAL TREASURY AND PLAI\NING
6rH JULY,2o2o
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SPEEIAI.ISSUE
Kenya Gazette Supplement No. 105

B6l

30th June, 2020

( l,e gi s lative Supp leme nt No. 67 )

LEGAI- NoTICE No, I I.1

TIIE INCOME TAX ACT

(Cap. J70)

IN ExERCIstt of the pou'ers conlened by section 4l of thc Income Tax Act, the
Cabinct Sccrctary for the National Treasury and Planning dcclarcs that the arrangcmcnts
made bc(ueen thc Covcmmont of the Republic of Kcnya and the Govemmcnt of the
Republic of Mauritius. in the anicles ofthe convention set out in the Schedule hcrcto and
signed on the I0t'April. 2019. with a view of affording rclief from doublc taxation in
relation to incomc tax and any rates of similar charactcr imposcd by the laws of Kcnya,
shall, notwithstanding an,.thing to the contrary in thc Act or any other writtcn law. havc
cffcct to income tax under the Act.

SCHEDULE

AGREEMT]NTBETWEENTHE GOVERNMENT OF TTiE REPUBLIC OF
KENYAANDTTII] GOVERNMENT OF THE REPUBLIC OF MAURITIUSFORTHE

AVOIDANCE OF DOUBLE TAXATION WITH RESPECT TO TAXES ON INCOME

Thc Covcmmcnt ofthe Republic of Kcnya and the Govemmcnt of thc Republic of
Mauritius desiring to funher devclop their cconomic relationship and to enhance their
coopcration in (ax matters, intcnding to concludc an agreemcnt lor the climination of
doublc ta\ation with rcspect to taxes on income without creating opportunitics for non-
taxation or reduccd taxation through (ax cvasion or avoidance (including lhrough treaty-
shopping anangemcnts aimcd at obtaining reliefs provided in (his Agrcemcnt for thc
indirect benefit ofrcsidents ofthird States),

Have agrecd as lbllows:

ARTICI-E I

Perconal Scope

L This Agrccment shall apply to persons who are residents of one or both of the
Conlracting States.

2. For thc purposes of lhis Agrccment, incomc derivcd by or through an entity or
armngement that is treated as wholly or parfly fiscally transparent under the tax law of
either Contracting State shall be considered to bc income of a rcsidcnt of a Contracting
State but only to thc extcnt that thc income is trcatcd, for purposcs of ta.xation by that
Statc, as the incomc ofa rcsidcnt ofthat Statc.

3. This agrccmcnt shall not affect thc taxation. by a Contracting Stat
rcsidcnts exccpt with respect to bcncfits grantcd under paragraph 2 of Anic
Anicles 18, 20, 22. 23,24 and 26

c,o
le9

ts
and
f

i,H
THE NATIc)NAI, ASSEMBLY

All)
Pl\PgRs t

.TABtEl)
BY:

IRKELL LE,I
HET

DATE: 15 JUL ?0?0
oAv.
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Artrclc 2

Tares Coyered

I Thls Agrccmcnt shall apply to ta\cs on rncome tmposcd on bchalf of a
Contractrng Slatc or rts polrt,cal subdtvtstons. trrcspectlvc of thc manncr rn \\,hlch thcy
arc lcvled

2 Therc shall bc rcgardcd as laxcs on tncomc all ta\cs t lposcd on lolal tncome or
on clements of tncomc

3 Thc c\rsttng taxes to whrch thls Agrccment shall apply arc tn parttcular

(a) ln Maurrlrus, lhc rncolnc tax.

(hcrernalter rcfcrrcd to as "Maunttus (a\").

(b) rn Kcnya. the ,ncomc la\ charged ln accordancc r!rlh lhc provlsrons of thc
Incomc Ta\ Act. Cap 470

(hercrnafler rcfcned to as "Kcnyan la\")

4 Thls Agrccmcnt shall also apply lo an! othcr laxcs of a substanttally srmtlar
character whrch arc rmposcd by crthcr Contracllng Statc afler lhc date of srgnature of thrs
Agrccment ln addltlon to, or rn placc of, the cxlsltng laxcs

5 The compctcnt autho llcs of the Conlractrng Stalcs shall notrfy cach olhcr o[
changcs whrch havc bcen madc tn lhelr rcspccttvc ta\allon laws. dnd tf tl secms dcstrablc
to amend any Arttclc of lhts Agrecmcnl, \r tthout affcctrng thc gcncral prrncrples thcrcot,
thc nccessary amcndmcnts ma) bc madc by mulual conscnt by mcans of an E\changc of
Notcs

ARTICI,I] 3

Genet(l I)afintrcns

I In thrs Agrecment, unlcss lhe contc\l olhcnr lse rcqulrcs

(a) thc tcrm "Mauntrus" mcans thc Republtc of Maurrtrrrs and rncludcs

(r) all lhc lc.nloncs and rslands uhrch. rn accorddncc wrlh lhc laws ol'
Maurrtlus. constllutc lhc Slatc of Maurrtrus.

(r) lhe lcnltoflalsea o, Mauntlus, and

(rr) any arca outstdc thc tcrnto al sca ol'Mau t,us $htch tn accordancc wtth
rntcrnatronal lau has bcen or may hercaftcr be desrgnalcd. undcr thc laws of
Maur(rus. as an arca, tncludlng lhc Conttncnlal Shclf. $tlhtn $hrch the
nghts of Maunllus q,t(h respcct lo lhc sea, thc sca-bcd and sub-sotl and thclr
natural resourccs may bc excrcrsed.

(b) thc lcrm "Kcnya" mcans all tcrntory of Kenya ln state boundarrcs, tncludlng
rntcrnal and tcrfltonal Natcrs and also spcctal cconomtc zone and contlnental
shclf, and all rnstallalrons crectcd thcrcon as dcfincd tn lhe Conlrncnlal Shelf
Act, ovcr whrch Kcnya c\crclses tls sovcre,gn rlghts for lhc purposc of
cxplorlrng natural rcsourccs of thc scabcd. lts subsotl and lhc supcrjaccnt
walcrs. tn accordancc wtth tntcmattonal la\r.

(c) thc tcrms "a Contracttng State" .rnd "thc olhcr Contractrng S1dlc,' mcan
Maurrltus or Kcnva, as thc conlext rcqutrcs.
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(d) thc tcrm "company" means any body corporatc or any entity which is trca(cd
as a body corporalc for ta-\ purposes;

(c) the tcrm "competent authority" mcans:

(i) in th€ casc of Mauritius. thc Minister responsiblc for linance or his
authorised rcprcscntativc; and

(ii) in the casc of Kenya. the Cabinet Secre(ary responsible for finance or
his authoriscd rcpresentativc.

(iii) the tcrms "enterprise of a Contracting State" and "entcrprise of thc
olher Contracling State" mean rcspcclivcly an enterprise carricd on by a

rcsident of a Contracting Statc and an cnterprisc carricd on by a

rcsident ofthc other Contracting State;

(b) thc tcrm "intemational traffic" means any transport by a ship or aircraft
opcrated by an cntcrprise which has ils placc ofcffective managemcnt in a

Conlracting State, except when thc ship or aircraft is operated solcly
bc(ween places in the other Contracting Statc:

(c) the term "national" means any individual having the nationality or
citizenship of a Contracting Statc and any lcgal person. partnership
(sociCtC) or association dcrivinS its status as such from thc laws in force in
a Contracting Stale;

(d) thc term "person" includes an individual, a company, a trust and any other
body ofpersons which is trcatcd as an entity for tax purposes: and

(e) thc tcrm "tax" means Mauritius tax or Kenyan t&\, as the context requir€s.

2. As rcgards the application of thc Agreement at any timc by a Contracting
Stalc, any term not defined thercin shall, unlcss the context othcrwisc requires, have the
mcaning that it has at that time under the law ofthat Statc tbr the purposes of thc taxcs to
which the Agrecment applics, any meaning under the applicable tax laws of that Statc
prcvailing over a mcaning givcn to the term undcr othcr laws of that State.

ARTICI-E 4

Resident

l. For thc purposes of this Agreement. the term "resident of a Contracting State"
mcans any person \4'ho. undcr the laws of that Stale, is liablc to tax thercin by reason of
his domicile. rcsidcncc, place of incorporalion. place of managemcnt or any o(her
criterion of a similar naturc and also includes that Statc and any political subdivision o,
local authority thcrcoi This tcrm, horvever, docs not includc any person who is liablc to
tax in that State in rcspect only of income from sources in that State.

2. Where by reason of thc provisions of paragraph I an individual is a resident of
both Contracting Sta(es. thcn his status shall be determincd in accordancc with the
follo.tr'ing rules:

(a) he shall be deemed to be a resident only of the State in which he has a
perrnancnt home available to him. If he has a pcrmanent home available to
him in both States, hc shall be decmed to be a rcsident only of thc State with
which his pcrsonal and cconomic relations are closcr (ccntrc ofvital intcrests);

(b) if the State in which hc has his ccnlrc of vital intcrests cannot bc detcrmined,
or if he does not havc a permancnt home availablc to him in either State, he



shall hc dccmcd to bc a r.srdcnl only ofrhc Slalc In *htch hc has an habttual
abode.

(c) rf hc has an habrtual abodc ln both States or tn nelrhcr ol rhcm. hc shall bc
decmcd to be a rcsrdcnt only oflhc Slalc ofrvhrch hc rs a nalronal.

(d) lf hc rs a nattonal ol'both Slalcs or ofnctther ofthcnr, the compclcnt authonltes
of the Conlractlng Stalcs shall sclllc thc qucstron by mutual agiccment

3 Whgre b; rcason of lhe provrstons of paragraph I a person othcr than an
rndrvrdual rs a rcsldent ol'both Contractlng Statcs, then tt sh.lll bc d;errcd to bc a rcsrdcnt
only ofthe Slatc tn whlch lts placc ofcffccttvc managcmcnl rs stluated

4 For thc purposc of paragraph 3 ol'lhts Arltclc. thc tcrm ..placc of cffcctrvc
managcmcnt' mcans thc placc whcrc slralcgtc managemcnt and coninrercral dccrstons
that arc ncccssary for thc conduct of thc cnttty's busrncss as a wholc arc rn substancc
madc
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ARI'ICLE 5

PerDranet Establ$hn,enl

I For thc purposes of thls Agrecmcnt, the tcrm ',perntancnt cstabllshmcnt,, means
a fixcd place of buslness through rvhrch lhc busrncss of an cntcrpflsc ts rvholly or pafll)
carred on

2 Thc tcrm "pcrmancnt cstabltshment', shalt tncludc

(a) a placc ofmanagcmcnr,

(b) a bralch,

(c) an olficc.

(d) a faclory,

(e) a workshop,

(0 a \tarchouse. In rclalton lo a pcrson provldlng sloragc lhclltttcs lor others,

(g) a mrnc, an orl or gas $cll. a quarD or an), othcr placc of extractron of natural
resourccs. and

an rnslallatloa or slructure used lor thg cxploratton ol natural rcsourccs

Thc tcrm "pcrrhancnt cslablrshmenf' llkc\r tsc cncompasses

a burldrng stlc, a constructlon, dssemblv or tnst,rllalron proJcct or any
supcrvrsory acttvlty tn conncctlon u,tlh such stlc or proJcct. bul only \\hcrc
such sllc, project or actlvlty contlnuos for a pcnod ofmore than lg3 days,

For thc solc purposc ofdclcrmrnlng \rhclher the pcflod rclcrrcd to rn th,s paragraph
has bccn ercccdcd.

(l) whcrc an cnlcrpnsc of a Contracttng State carnes on actrvlllcs tn lhc othcr
Contractlng Sl'alc at a place that constltutes a bulldlng sltc or constructlon or
tnslallutton projccl and thcsc acttvlltcs arc carflcd on du ng onc or more
pcrrods of trme that, rn the aggrcgatc, c\cecd 30 days rvrthout cxcecdrng lEl
days and

(I) Nhcrc connccted acttvtttes arc carncd on at lhc samc butldtng stte or
conslructlon or tnstallallon proJect dunng drfl'crcnt pcnods of tlme. each

(h)

3

(a)
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cxcccding 30 days. by onc or more cntcrpriscs closcly rclatcd to the first-
mcntioncd enterprisc,

these different pcriods of timc shall be addcd to thc aggrcgate period of time during
which the first-mentioncd enterprisc has carricd on Ectivities at that building site,

construction or installation projcct.

(b) the furnishing of services including consultancy services by an cnterprise of a
Contracting State through cmployecs or othcr pcrsonnel cngagcd in the othcr
Contracting State, provided that such activitics continuc for thc same or a

connected project for a pcriod or periods aggregating to more than 90 days

*'ithin an1' l2-month pcriod commencing or cndinS in thc fiscal year
concemed.

4. Notrvithstanding the prccedinS provisions of this Anicle, the term "permanent

es(ablishment" shall bc deemed not to include:

(a) thc use of facilities solcly ior the purpose of storage, or display of goods or
mcrchandise belonging to the cnterprisc;

(b) the maintenance ofa stock ofgoods or merchandisc belonging to thc entcrprise
solely for the purpose ofstorage, or display;

(c) the maintcnance of a stock of goods or merchandisc bclonging to thc cntcrprisc
solely for thc purposc ofprocessing by anothcr cnterprisc;

(d) the maintenance of a fixed place of busincss solcly for thc purpose of
purchasing goods or merchandise, or of collccting information, for the
entcrprise;

(c) the maintenance of a fixed place of busincss solcly for thc purposc of carrying
on, for thc entcrprisc. any other activity;

(0 the maintenance of a fixed place of business solely for any combination of
activitics mcntioned in subparagraphs (a) to (c),

Providcd that such activity or, in the case ofsubparagraph (f). the overall activity of
the fixcd place ofbusincss, is of a preparatory or auxiliary charactcr.

4.A. Paragraph 4 shall not apply to a fixcd placc of business that is uscd or
maintaincd by an entcrprisc if thc same enterprisc or a closely relatcd entcrprise carries
on business activities a( thc samc place or at anothcr placc in the same Contractin8 Statc,

and:

(a) that place or other place constitutes a pcfinanen( establishrncnt for the
entcrprise or the closcl:/ related enterprise undcr thc provisions ol this Aniclc,
or

(b) the overall activity rcsulting l'rom the combination of (he activitics canied on

by the two cntcrpriscs at the same placc, or by the samc enterprisc or closcly
relatcd enterpriscs at the two placcs, is not of a prcparatory or auxiliary
character.

Provided that thc busincss activitics carried on by the two cnterprises at the same
place, or by the same enterprisc or closcly related enterpriscs at the two places, constitute
complemcntary functions that are part ofa cohesive busincss opcration.

5. Notwithstanding the provisions ofparagraphs I and 2. whcre a pcrson othcr than
an agcnt of an independent status to whom paragraph 6applics is acting in a Contracting
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Statc on bchalf of an entcrp se of the other Contracrrng State. that cnrcrpnsc shall b0
dccmed to havc a pcrmancnt establtshmcnl ,n the lirsl-mcnltoncd Conlractrng Slate ln
rcspccl ofany acttvtttes \lh,ch that pcrson undcrtakcs for lhc entcrpnse, tl such a pcrson

(a) habrtually concludcs contracts, or habltuall) plays thc p nctpal role leadrng to
thc conclusron of conlracls lhat arc roullnclv concludcd $tlhout nlaterral
nrodlficatton by lhc cntcrpnsc and lhcsc conlracts arc

(t) tn thc name oI the entcrprrsc, or

(tr) for thc lransfcr of o\yncrshrp of. or fo. the grantrng of thc ghl to usc
propen) otvned by lhal cnterpnsc or thal thc entarpnse has a nght to use or.

(tlt) for the provtsron of scrvrccs by that cnterpflse.

unlcss (he acttvtltes ofsuch pcrson arc lrmtted k) those mcntloncd rn paragraph 4
whlch, lfcxcrclscd lhrough a fixcd placc ofbuslncss (olher than a fircd placc ofbusrncss
lo \rhrch paragraph 4Auould appl)), would not malc thrs fixcd pl.rcc of busrncss a
pcrmaflcnl cstabltshment undcr the provtsrons ofthat paragraph. or

(b) has no such authorfly. but hab,lually matnlains ln lhc firsl-mcnltoncd Statc a
slock of goods or mctchandrsc from rvhrch hc rcgularly dclrvcrs goods or
mcrchandtsc on behalf of lhal cntcrpnsc.

(c) habrtually securcs orders tn the firsFnrcntloncd Statc, $holly or almost rrholly
for the cnlcErnse ttself

6 Paragraph 5 shall not apply where thc pcrson acttng ln a Contractrng State on
bchalf of an cnterpnse of thc othcr Contracttng Statc carncs on bustness tn lhc firsl-
mentroned Statc as an tndepcndcnl agent and acts for thc enterpnse tn thc ordtnaq,coursc
of lhal busrness Whcre. howcrcr, a pcrson acls cxcluslvcly or almost cxclusivcly on
behalf of onc or more cntcrpflscs to whlch ( rs closcll, rclatcd. (hat pcrson shall not be
consrdcrcd lo bc an tndcp€ndent agent \r lthtn thc mcantng of thls paragraph wlrh respecl
to any such cntcrpnsc

7 Not\r tthstandtng (hc prcccdrng provrsrons oflhts  nlclc. an lnsurancc cntcrpnsc
of a Conlractlng Statc shall. e\cepl tn rcgard to rc-tnsurancc bc dccmcd lo have a
pcrmanent cstabllshmcnt tn thc other Contractrng Statc tf rt collccts prcmtutns ln thc
lcrIrtory of that othcr Slate or Insurcs nsLs sttuated thcrctn through a person othcr lhan an
agcnt ofan rndcpcndcnt slalus lo $hom paragraph 6applrcs

8'lhcfactthatacompanynhrchlsarcsldentofaContractrngslatcconlrolsorrs
controllcd by a company whtch ts a rcsrdenr of thc olhcr Conlracthg Slalc. or whrch
carres on busrncss tn that olhcr Statc (whelhcr rhrough a pcrmanent cstabltshmcnt or
othcrwlse), shall not of ttself constltutc clrhcr company a permancnl establlshmcnt of thc
olhcr

9 For the purposcs of thrs Anrclc, a pcrson rs closely relatcd to an cnlcrprrsc tf,
based on all lhe relcvant facls and clrcurnslanccs, one has control of thc other or bolh arc
under the control ofthe samc pcrsons or cnlerpnscs In an) casc. a pcrson or entcrpnse
shall bc consrdcrcd lo bc closcly rclated to an cnlcrpnsc rf onc possesscs drrectly or
lndrrcctly morc than 50 pcr ccnt ofthc bencficral lntcrest rn the olher (or, ln lhe casc ofa
comp.rny, rnore than 50 per ccnt of thc aggregatc volc and valuc of lhe cornpanr,'s sharcs
or of thc bcncficlal cqutty lntcrcst In the conrpany) or tf anothcr person possesscs dtrcctlv
or lndrrcctly more than 50 pcr ccnt oflhc bencfictal lnlcresl (or, tn the casc ofa company,
morc than 50 pcr cent of thc aggrcgate votc and valuc o[ lhc company's shdres or of the
bcncllcral cqulty tntcrest ln lhc compan),) In thc pcrson and thc cnterp sc
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ARTICLE 6

lncome From lmmovable Property

l. lncome derived by a residcnt ofa Contracting S(ate from immovablc propcrty,
including income from agriculturc or forestry, may bc taxcd in thc Contracting Statc in
which such property is situated.

2. 'l'he term "immovable propcrty" shall have the mcaning which it has undcr thc
law ofthc Contracting State in which the prope(y in qucstion is situated. The term shall
in any casc includc property acccssory to immovablc propc(y, livestock and cquipmenl
uscd in agriculture and forestry, rights to which thc provisions of gcneral law rcspccting
landid propcrty apply, usufruc( of immovable prope(y and rights to variable or fixcd
paymcnts as consideralion for lhc workinS of, or the riSht to $ork, mincral dcposits,
sourccs and other natural resources. Ships and aircrafl shall not be rcgarded as

immovablc prope(y.

3. Thc provisions of paragraph I shall apply to incomc derived from thc dircct use,

lctting or use in any other fbrm of immovable property.

4. 'fhe provisions of paragraphs I and 3 shall also apply to the income liom
immovablc property of an entcrprisc.

ARTICLE 7

Business Proits

l. Thc profits of an cntcrprisc of a Contracting Statc shall bc taxablc only in that
State unlcss the entcrprisc carrics on business in the othcr Conracting State through a

permancnt establishment situated therein. If the entcrprisc cafties on business as

aforesaid, the profits of thc cntcrprisc may be taxed in the other State but only so much of
thcm as is attributable to (a) that pcrmanent establishment: (h) sales in that other Statc of
goods or mcrchandise of thc same or similar kind as those sold through that permanent
cstablishmenti or (c) other business activities carried on in that other State of thc samc or
similar kind as those effcctcd through that permanent establishment.

2. Subjcct to thc provisions of paragraph 3. \a'hcrc an cntcrprise of a Contracting
Statc carrics on busincss in the other Contrac(ing Statc through a pcrnancnt
cstablishmcnt situated therein. there shall in each Contracting Slale be attributcd to that
permanent establishment thc prolits which it might be expcctcd to make if it wc.e a

distinct and separate enterprisc cngagcd in the same or similar activities under the same
or similar conditions and dcaling wholly independently with the enterprise ofwhich it is a

permanent cstablishment.

3. In derermining the profi(s of a permanent establishmcnt, lhere shall be allowcd
as dcductions expcnses which are incurred for the purposes of the pcrmanenl
cstablishment including cxccutivc and gcneral administrative cxpenses so incurred,
whcther in the State in \rhich lhc permanent establishment is situatcd or elscwherc.
Howevcr, no such dcduction shall be allowed in rcspcct of amounts, if any, paid
(othcr$'ise than towards reimburscment of actual cxpenses) by the pcrmanent
establishment to the head office of thc cntcrprise or any of its other ofliccs, by way of
royalties, fccs or other similar payments in rctum for thc usc of patcnts or other rights, or
by way of commission. for spccific services performed or for management, or, except in
the casc of a banking entcrprise. by way of intcrcst on moneys lcnt to thc pcrmancnt
establishment. Likcwise, no account shall be takcn, in dctermining the profits of a
pcrmancnt establishment. of amounts chargcd (othcrwise than towards reimbursement of
aclual cxpenses), by thc pcrmancnl establishment to thc haad oflice of the cnterprise or
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any of rts othcr officcs, by way of royaltrcs, llcs or othcr slmrlar paymcnts ln rcturn lbr
lhc usc of patents or other nghrs, or by way oI comm,sston for spccrlic scrvrccs
pcrformcd or for managcmcnt. or. exccpt tn thc casc ol'a banlrng cntcrprrse. by \!ay ol'
Intcrcsl on mone),s lcnt to lhc head officc of the entcrprrsc or any of rts other ofllccs

il ln so far as tt has hcen cuslomar) rn a Conlraclrng Stalc to detenntnc lhc prolits
to bc allnbutcd to a permancnl establtshmcnt on the basts of dn apponronmcnt of thc loral
profits of lhe cnterpflsc to lts vaflous pans. nolhtng ln paragraph 2 shall prccludc that
Contractlng Statc from dclcmrntng lhc profits to bc taxcd by such an appodronment as
may bc customary Thc method of apponlonment adoptcd shall, howcvcr. bc such rhal
lhc rcsult shall bc rn accordancc wlth the pnnclples contarncd rn thrs Artrclc

5 For thc purposes ofthc preccdrng paragraphs, thc profits to bc attnbulcd to the
permancnt cslabllshment shall he dclermucd b) thc sule mcthod )eor by ycar unlcss
lhcrc rs good and sufficlcnt rcason to thc conlrar)

6 Wherc profits tncludc rlcms of rncome rvhtch arc dcalt \\ lth scparatel), tn othcr
Arlrclcs ofthrs Agrccmcnt. lhcn thc provtstons ofthose Antclcs shall nor bc alfcclcd bv
thc provrsrons oflhrs Arltclc

Adrcle 8

Shppng and ,4r T toksport

I Profits ofan cntcrprrse ofa Contractlng Statc liom thc opcratron of atrcrafts rn
lntcmatronal tratfic shall bc laxablc only tn that Contracltng Stalc

2 Prollts oi an entcrpflsc of a Contracltng Statc lrom (hc opcrallon oi shrps rn
rnlcmalronal traffic ma)' bc laxcd tn thc othcr Contraclrng State. provtdcd that such
profits arc dcnved from opcratrons ,n that olhcr Contractlng Statc Ho\\cvcr. thc la\ so
charged shall not c\cecd 50 pcrccnt of thc ta\ that ts othcn tsc applrcablc rn lhal othcr
Contractrng Statc

3Iorthepurposeso[thtsAnrclc.profitsfromthcopcrattonofshtpsoratrcralirn
rntcrnatlonal traffi c shall rncludc

(a) profits denved from thc rcntal on a bare boal basts of shtps or al.crali uscd !n
rntcmalronal trafTic.

(b) prolils de ved lrom lhc use or .enlal ofcontatners or o(hcr related cqutpmenl,

lfsuch profils arc Incldenral to lhc profits to rrhlch thc provrsrons of paragraphs I
and 2 apply

4 Thc provrsrons ol paragraphs I and 2 sh,rll also apply to prolits from lhc
panrcrpallon rn a pool, aJolnt bustness or an tnternatlonal opcratlng agenc]

Artrclc 9

,lssocMted Enterpnses

lWhcrc
(a) an cnterpnsc oI a Contractlng Stale panrctpatcs drrcclll, or tndrrcctly tn lhc

managcmcnt. conlrol or capttal of an enterpflsc of thc other Conuacllng Slalc.
or

(b) the samc pcrsons panrctpate dlrectly or lndlrcclly tn thc managcmcnt, conlrol
or capltal ofan cnterpnsc ofa Contract lg Statc and an cntcrp sc ofthc othcr
Contractrng Statc,
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and in either casc conditions are madc or imposcd between the two enterpriscs in
their commcrcial or linancial relations which diffcr from those which would bc madc
betwcen indcpcndcn( cntcrprises, then any profits \r,hich would, but for those conditions.
have accrued to onc of thc entcrpriscs. but, by rcason of lhosc conditions. havc not so
accrued. may be includcd in the profits ofthat entcrprisc and ta\ed accordingly.

2. whcrc a Contracting Statc includes in thc profits of an enterprisc of that Statc
and taxes accordingly profits on which an cnterprisc of thc othcr Contracting State has

been charged to tax in that other State and the profits so includcd are profits which would
have accrucd to thc cnterprise ofthc first-mcntioncd Statc ifthe conditions made bctwcen
the two enterpriscs had becn those which would have been made betwcen indepcndcnt
enterprises, thcn (hat other State shall make an appropriate adjustment to the amount of
the tax chargcd thcrcin on those profits. In determining such adjustment. due rcgard shall
be had to the othcr provisions of this Agreement and the competent authoritics of lhc
Contracting Statcs shall ifnecessary consult cach other.

3. Thc provisions of paragraph 2 shall not apply where judicial, administrativc or
olher lcgal procccdings have resulted in a final ruling that by actions giving risc to an
adjustment of prolits undcr paragraph l, one of thc cntcrprises concemcd is liable to
penalty with respcc( to fraud, gross negligcnce or wilful dcfault.

ARTICLE IO

Dividends

l. Dividcnds paid by a company which is a resident ofa Contracting State to a
rcsidcnt of thc othcr Contracting State may be taxed in that other State.

2. llowcvcr, dividcnds paid by a company which is a resident of a Contracting
State may also be taxcd in that State according to the laws of thar State, but if thc
bcncficial owncr of thc dividends is a residen( of fte othcr Contracting State, the tax so
charged shall not cxcecd 8 per cent ofthe Sross amount ofthe dividends. This paragraph
shall not affcct the taxalion of the company in rcspcct of the profits out of which thc
dividcnds arc paid.

3. The tcrm "dividcnds" as used in this Article means income from sharcs or other
rights, not being dcbt claims, participating in profits, as ucll as incomc from othcr
corporate rights which is subjected to the samc taxation trcatment as incomc from shares
b), thc laws of the Con(racting Statc of which thc company making thc distribution is a
resident.

4. Thc provisions of paragraphs I and 2 shall not apply if the beneficial owner of
the dividcnds, bcing a residcnt of a Contracting State, carries on business in the othcr
Contracting Statc of u'hich thc company payinS thc dividends is a resident through a
permanent cstablishmenl situatcd therein and the holding in rcspect of which (he

dividends are paid is cffectively connected with such permanent establishmcnt. ln such a
case. the provisions of Article 7 shall apply.

5. Whcre a company which is a resident of a Contracting State derives profits or
income fronr thc othcr Contracting Statc, that other State may not impose any (ax on (he

dividends paid by thc company except in so far as such dividcnds are paid to a resident of
that other Statc or in so far as the holding in respect of which the dividends arc paid is
eflcctively conncctcd with a permanent establishmcnt situated in that other State, nor
subject the company's undistributcd profits to a tax on undistributed profits, cvcn if the
dividends paid or the undistributed profits consist wholly or partly of profits or incomc
arising in such othcr State.
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6 Notu rthstandrng any othcr provtston of lhts Agrecmcnt, wherc a company
whrch rs a rcsrdcnt of a contracttng Statc has a pcrmancnt cstabltshment rn lhc olhcr
Contraclrng Statc, lhe profits ta\ablc undcr Antcle 7 paragraph I ma), be subJect to an
addrtlonal lax rn that othcr Statc ln accordancc wrth rts laws but the addtt,onal chargc
shall not exceed 7.59lo per ccnt ofthc amount oflhosc profits

AR'TICLD I I

I lnlcrcsl arrslng tn a Contractlng Slatc and pald to a rcstdcnt o[ thc othcr
Contractrng St,tle may bc l&\ed ln that othcr Slatc

2 IIo$cvcr. such tnlcrcst may also bc la\cd tn lhe Contracltng Statc tn whrch lt
aflscs and accordrng lo lhc lat^s ofthat Slatc. but tfthe bcncfictal o\\ncr oflhc rntcrcsl ts
a rcsrdcnt oflhc othcr Contractlng Statc. thc la\ so chargcd shall nol c\cecd l0 pcr ccnt
ofthc gross amounl oflhc rntcrcst

3 Inlcrcs( anslng ln a Conlracrrng Slate shall bc cxcmpt from l&\ ln thdt St,rlc tf tt
ls denvcd and bcncficlally owncd by

(a) thc Govommcnt, a pohhcal subdrvrston or a local authorrt) of thc othcr
Contraclrng Stalc, or

(b) any lnstltutron, body or board whtch ls rlholly owncd by thc
Covcrnmcnt. a pohlrcal subdrvrslon or a loctl aulhonty of thc olhcr Conlractlng
Statc

4 Thc tcrm "tntcrcst'as uscd ln thls Arttclc means tncomc from dcht-clatnts of
cvcry [rnd. $hclhcr or nol sccured by mongagc and $hcthcr or nol carr]tng a nghl lo
partrcrpatc rn thc dcblor's profits. and tn pantcular. tncomc from go\emmcnt sccunltcs
and rncome from bonds or debenturcs, tncludrng prcmtums and prlzcs allachlng lo such
sccuntres. bonds or dcbenturcs Penalty charges for latc palmcnt shall not bc rcgardcd as
rntcrcst for lhc purpose of thls Antcle fhc tcrm "lnlcrcst" shall not tncludc any ttcm
whrch rs trealcd as a drvrdcnd undcr thc provtsrons of Arlrclc l0 ofthrs Agrccmcnt

5 The provlslons ofparagraphs l.2and3 shall not apply rfrhe bcnelicral ounorol
thc lntercst. bcrng a resldcnt of a Contracttng Statc, car cs on busrncss ,n thc olhcr
ContractrnS Slatc rn \r'hrch thc rntcrcst anscs lhrough a pcrmancnt cstabltshmcnt sttuatcd
thcrcrn. and lhe dcbGclarm rn rcspgct ofwhrch thc tnlcrcsl ls patd ls effccll\cly conncctcd
wrth such pcrmancnt cstabllshmcnt In such a casc. the provtslons of Artrclc 7 shall
appl)'

6 lnlcrcst shall be dccmcd to ansc tn a Conlractrng Slalc whcn thc pa),cr ts a
rcsrdenl ofthat Slatc Where, however, thc pcrson payrng thc tnlcrest. $hethcr hc ts a
rcsrdcnt of a Contracllng Statc or not, has ln a Contracttng, Stale a pcrmancnt
cstabllshmcnt rn conncctron with $hrch thc tndeblcdncss on whrch thc tntcrcst ts patd
was lncurrcd, and such lnterest ls bornc by such permancnl cstablshmcnl. lhcn such
rntcrcst shall bc dccmcd to a sc rn the Statc rn whrLh the permanent establlshmcnt rs

srtuated

7 Whcre. b) rcason of a specral relalronshrp bct\vcen lhc pa)er and thc bcncliclal
owner or betwccn both of lhcm and somc olher pcrson, thc amount of thc tntercst, h,rvtng
regard to thc dcbt-clarm for rvhrch lt ts pald, excccds thc alrount whrch \rould h,1\e bccn
agrccd upon b)'thc payer and the bcncficral o\rncr tn lhc abscncc ofsuch rclatlonshtp. thc
provlsrons ol'thls Adlcle shall appl) only lo lhc last-mcnttoned amounl ln such a case,
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the excess part of the payments shall romain ta\able according to the laws of each

Contracting State. due regard being had to the other provisions ofthis Agreement.

ARTICI,E I2

Royalties

l. Royalties arising in a Contracting State and paid to a resident of the other
Contracting State may bc taxcd in that other State.

2. Ilorvever. such royalties may also be taxed in the Contracting State in which
they arise and according to the laws of that State. but if the beneficial owner of the
royalties is a resident of the olher Contracting State, th€ tax so charged shall not exceed
l2 per cent ofthe gross amount ofthe royalties.

3. The term "royalties" as used in this Aniclc means payments of any kind
received as a considcration for:

(a) the usc of, or the right to usc, any copyright of literary, artistic, scicntific work.
including cinematograph film. or films or tapes used for radio or telcvision
broadcasting, any patent. tradc mark, design or model, plan, secrct formula or
proccss. or other like propeny or right,

(b) the use ol or the right to use or receipt of, or the right to receive visual images
or sounds or both, that are transmitted to the public by satcllite, or by cable,
optic fibre, or similar technology,

(c) thc use of. or the right to usc industrial, commercial or scientific equipment or
for information concerning industrial. commcrcial or scientific expericnce.

4. The provisions of paragraphs I and 2 shall not apply if the beneficial owner of
the royalties, being a resident of a Contracting State, carries on business in the other
Contracting State in which the royalties arise through a permanent establishment situated
therein and the right or propcrty in respect of which the royaltics are paid is effectively
connectcd with such permanent establishment. In such a case, the provisions of Article 7

shall apply.

5. Royaltics shall be deemed to arise in a Contracting State when the payer is a

resident of that Statc. wherc, however, the person paying the royalties, whether he is a
resident of a Contracting Statc or not, has in a Contracting State a perrnanent
eslablishment with which the right or property in respcct ofwhich the royalties are paid is
elfectiveLy connectcd, and such royalties are bome by such permanent establishment,
then such royalties shall be deemed to arise in the State in which the permanent
establishment is siluatcd.

6. Where. by reason of a spccial relationship between the payer and thc beneficial
owner or between both of thcm and some other person. the amount of thc royalties paid,
having regard to the use, right or infonnation for which they are paid, exceeds the amount
which would havc been agrecd upon by the payer and the beneficial owner in the absence
of such relationship, the provisions of this Article shall apply only to the lasl-mentioned
amount. In such a case, thc excess pan ofthe payments shall remain taxablg according to
the laws of each Contracting S1ate, du9 regard being had to the other provisions of this
Agreement.
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ARTICLE I24

Technical Fees

l. Fees for technical serviccs arising in a Contracting Statc and paid to a rcsidenl of
the-other Contracting State may be taxed in that other Conracting State in accordance
with its laws.

2. However, subject to the provisions of Articles 8, l5and 16, fees for technical
services arising in a Contracting State may also be taxcd in the Contracting State in
which they arise and subjcct to the laws of that Contractirg State, but if thc beneficial
owner of the lees is a resident ofthe olher Contracting State, thc tax so charged shall not
exceed I07o ofthe gross amount ofthe fees.

3. The tenn "fees for tcchnical sorvices" as uscd in this Article mcans any payment
in considcration fbr any scrvicc ol a managcrial. technical or consullancy nalure. unless
lhe palmcnl is made:

(a) to an employee of thc pcrson making the paymcnu

(b) for teaohing in an educational institution or for teaching by an cducational
inslitution; or

(c) by an individual for services for the personal useofanindividual.

4. The provisions of paragraphs I and 2 shall not apply ilthe bencflcial owner oI
leos for technical scrvices, being a residcnt of a Contracting Sla1e, caftics on busincss in
the olhcr Contracting State in which the fces for technical sgrvices arisc through a
permanent cstablishment situated in that other Contracling State and the Iegs for tcchnical
services are effectively connected with such permanent establishnlenl. In such case the
provisions of Article 7 shall apply.

5. For the purposes of this Article. subject to paragraph 6, fees lor technical
services shall be deemed to arise in a Conlracting Slatc if the paycr is a rcsident of lhat
Conlracting State or if thc person paying the fees, \\hcther lhat person is a residenl of a
Contracting State or not, has in a Contracting State a pcnnanenl establishment in
connection with which the obligations to pay the fecs was incurred. and such lees are
bome by thc permanenl cstablishment.

6. For the purposes ofthis Article, fees for tcchnical scrvices shall bc deemcd no1
lo arise in a Contracting State iI the payer is a resident of that Contracting State and
carries on business in the other Contracting State or a third Contracting Statc through a
permanent establishment situated in that other Conlracting State or thc third Contracting
State and such fees are boms by that permancnt cstablishmcnt.

7. Where. by reason ola spccial relalionship bctwecn the paycr and thc bcnelicial
owner of the Iees for tcchnical services or betwccn both of thcm and somc olher person.
the amounl of the fees, having regard to the services lbr which thcy are paid. exceeds thc
amount which would have becn agreed upon by lhe paycr and lhc bcncllcial owner in the
absence of such rclationship. the provisions of this Anicle shall apply only to thc last-
menlioned amounl. In such casc. the excess part of the lees shall remain taxable
according to the laws of each Contracting Stale, duc rcgard bcing had 10 the othcr
provisions of lhis Agreelnent.
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ARTICLE I3

Cdpital Gaihs

L Gains dcrivcd b), a residcnt of a Contracting Statc from thc alienation of
immovablc propcny rcferred to in Aniclc 6 and situatcd in thc othcr Contracting Statc
may be tarcd in (hat other Slate.

2. Cains from the alienation of movable propcny forming pan of the business
propeny ol a pgrmanent establishmcnt which an enterprise of a Contracting State has in
thc other Contracting State including such gains from the slicnatiofl of such a pcrmanent

cstablishment (alonc or with the wholc enterprise), may bc taxed in that other State.

3. Gains from thc alienation of ships or aircraft opcrated in intcmational traffic or
movable propcrty pertaining to the operation of such ships or aircrafl shall be taxable
only in the Contracling State in which the place ofcffective managemcnt of the enterprise
is situated.

4. Gains dcrivcd by a residcnt of a Contracting State from the alicnation of shares

or comparablc intercsts, such as intcrcsts in a partnership or trust, may be ta\ed in the
other Contracting State ii at any timc durinS the 365 days prcccding the alicnation, thcsc
sharcs or comparable intercsts derived more than 50 per cent of their value directly or
indirectly from immovable property, as defincd in Article 6, situatcd in that other State.

5. Gains. othcr than thosc to which paragraph 4 applies, derivcd by a resident ofa
Contracting Statc from the alienation of shares of a company which is a residcnt of the
other Contracting State, may be taxed in that other Contracting State if the alicnator, at

any timc during thc l2-month period preceding such alienation, held dircctly or indirectly
at least 50 pcr ccnt ofthe capital ofthat company.

6. Gains from the alicnalion of any propcrty othcr than that refcncd to in the
preceding paragraphs of this Anicle shall be taxablc only in the Contrac(ing State of
which the aliena(or is a rcsidcnt.

ARTICLE I4

Depe ndenl P ersono I Services

l. Subjcct to lhe provisions of 1517, l8and 19, salarics, wages and othcr similar
remuneration dcrivcd by a rcsident of a Contracting Statc in respcct of an cmployment
shall bc taxable onl), in that State unless thc cmploymcnt is exercised in thc othcr
Contracting State. lf the cmployment is so exercised, such remuneration as is derivcd
therefrom may bc taxed in that othcr State.

2. Notwithstanding the provisions of paragraph l. remuneration derived by a

rcsident of a Contracting Slatc in respect of an cmployment exerciscd in thc other
Contracting Statc shall bc ta.\able only in th€ first-mentioned State if:

(a) thc recipicnt is present in thc other State for a period or pcriods not exceeding
in thc aggregate 183 days in any t2-month period commencing or cnding in
the fiscal year concerncd; and

(b) thc remuneration is paid by, or on behalf of an employer who is not a resident
of the other State; and

(c) the rcmuneration is not bome by a pcrmancnt establishmcnt *hich the
employer has in the other Statc.
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3. Not\r ithstanding the preccding provisions of rhis Aniclc, remuncration derivcd
in respect of an employment cxercised aboard a ship or aircraft opcratcd in intemational
traffic may bc raxcd. in the Conrracring State in whiah the place oi effcclive managemenr
oflhe enterprise is situated.

' 
o,,"",o,, !),')lr"*")l*"*,,*,

Top- Level l,l anoge rial O|fi c i als

l. Dircctors' fees and othcr similar payments dcrivcd by a rcsidcnt ol.a Contracting
Stale in his capacity as a membcr of the board of rlrrcctors of a comDuny which is a
residenl ol thc other Contracting Stare may be laxed in lhar othcr Slale.

2. Salaries, wages and othcr similar remuncralion derivcd by a rcsident of a
Contracting State in his capacily as an of]jcial in a top-lcvel managcrial position of a
company which is a residenl ofthc orhr,,r Conlracling Slale ma) bc-laxcil in thal othcr
Stale.

ARTICI,E I6

Eht erta iners and Sport spe rsons

l. Notwithstanding rhc provisions of Articles 7 and 14, income derivcd bv a
resident of a Contracting Stale as an entertainer such as a thcatre, motion picturc, radio or
lelevision anisle. or a musician. or as a sportsperson, from his personal activities as such
exercised in thc other Conlracting State, may bc taxed in that otier Stalc.

2. Whcre income in respcct of personal activilics excrcised by an entertainer or a
sponsperson in his capacity as such accrues not to thc cnlcrtainer or sponspcrson himself
but to anothcr pcrson, that inconte may, notwithstanding thc provisions of Aniclcs 7 and
14, be taxed in the Contracting State in rvhich thc- activities of lhe cntenarner or
Sportsperson are exercised.

3. Not\r'ithslanding the provisions of paragraphs I and 2. income dcrived fronr
activities, rcferred to in paragraph l, performcd under a cultural agroement or
arrangement bctween the Contracting Statcs shall bc cxcmpt from tax in th;Contracting
State in which the activities arc exercised if the visii to that Statc is whollv or
substantially supported by funds of cither ContractinB. Sratc, political subdivision. a iocal
authority or public institution thereof.

ARTICLE I7

l. Sub_jcct to the provisions ofparagraph 2 olArriclc 18, pensions and othcr similar
paymcnls arising in a Contracting Statc and paid in consideration oipast cmploymenr ro a
resident of rhc other Contracting Stalc, shall be taxablc only in that oihcr Staic.

2. Notwithslanding rhe provisions of paragraph l, pensions paid and other
payments made under a public scheme which is pan of the social sccuritl s!,stcm of a
Contracling State or a political subdivision or a local authority thereof shall be taxable
only in thal State.
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ARTICLE I8

Governfient Senice

l. (a) Salarics, wa8cs, and other similar remuncration, othcr than a pcnsion,
paid by a Contracting statc or a political subdivision, local authority or statutory body
thercof to an individual in rcspcct of scrviccs rcndercd to that Statc or subdivision,
authority or body shall bc taxablc only in lhat Statc.

(b) llowever, such salarics, wages and oth€r similar remunemtion shall b€ taxablc
only in the othcr Contracting State ifthc serviccs are rendcred in that Statc and
thc individual is I rcsidcnt ofthat State who:

(i) is a national ofthat Statc; or

(ii) did not bccomc a residcnt of that State solely for the purpose of rcndcring
thc scrviccs.

2. (a) Any pension paid by, or out of funds crcatcd by, a Contracting Statc or a
political subdivision, local authority or statutory body thereofto an individual in respect
ofserviccs rendercd to that Statc or subdivision, authority or body shall bc ta\ablc only in
that State.

(b) tlowever, such pcnsion shall bc taxablc only in thc other Contracting Statc if
the individual is a resident ol and a national of,lhat State.

3. Thc provisions ofArticlcs 14. 15, l6and lTshall apply to salaries, wagcs and
other similar remuneration. and to pcnsions, in respect ofservices rendered in conncction
with a business carricd on by a Contracting State, or a political subdivision, local
authority or statutory body thereof.

ARTICLE I9

Pro/essors and Teachers

L Notwithstanding the provisions of Articlc 14, a professor or teacher who makes
a temporary visit 10 one ofthc Contracting States for a period not excecding two years for
the purposc of tcaching or carrying out research at a univcrsity, college, school or other
cducational institution in that Statc and who is, or immediately before such visit was, a

rcsidcnt ofthc olhcr Contracting State shall, in respect of remuncration for such teaching
or rescarch. be cxemp( from tax in thc first-mcntioned State, provided that such
rcmuncration is derived by him from outside that State.

2. The provisions of this Article shall not apply to income from research if such
research is undertaken not in thc public interest but wholly or mainly for thc privstc
benefit ofa spccific pcrson or persons.

ARTICLE 20

Sludenls and Business Apprenlices

l. A studcnt or business apprenticc who is prcscn( in a Contracting State solely for
the purpose of his cducation or training and who is, or immcdiately beforc being so
prescnt was, a residcnt of the othcr Contracting state. shall bc excmpt from tax in thc
lirst-mcntioncd Statc on paymcnts rcceived from outside that first-mentioncd State for
the purposcs of his maintcnancc. cducation or lraining.

2. ln respcct of g.ants, scholarships and rcmunemtion for cmployment not covcrcd
by paragraph l, a studcnt or business trainee or apprcntice describcd in paragraph l, shall
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rn addlllon, he cnt,tlcd durrng such cducallon or taalnlng to thc samc cxcmpttons, rcllcfs
or reductrons ln rcspcct of ta\cs avarlablc lo rcsrdents of thc Conlracttng Slatc $ htch hc
rs vlsrlrng

ARTICLE 2I

Other Income

I SubJcct lo lhc provrsrons of paragraph 2 of lhls  nrcle. tlcms of rncomc of a
rcsrdcnt of a Conlracttng Slale. tthcrever a slng. nol dcalt wtth tn lhc foregotng Antclcs
of lhrs Agrcemenl shall hc la\ablc only rn that Stare

2 Thc provrsrons of paragraph I shall nol apply to lncome other than tncomc from
rmmovcablc propcny as dcfined rn paragraph 2 of Anrclc 6. rf lhe rccrptcnl of such
rncomc. bcrng a restdcnl of a Contracltng Stalc, carncs on buslncss ln the othcr
Contraclrng Statc through a permanent cstabltshmcnl srtualcd therern and thc rrght or
propcfly rn respccl o[ whrch thc tncomc ts pard rs effccltvcly conncctcd $lth such
permanent eslabltshment ln such a casc, lhc provrslons of Artrclc 7 shall apply

3 Noturlhslandlng thc provtstons of paragraphs I and 2, rtcms of rncome ofa
rcsrdent of a Conlractlng State not dcall wtlh ln thc forcgotng Anlcles of thc Agrcemcnt
and aflsrng tn lhe other Contraclrng Statc may also be taxcd tn that olhcr State

Al.tclc 22

El t n r no t r on o/ Doub I c T uut t on

Doublc taxatlon shall bc chmrnatcd as follows,

I ln thc casc of Maurrtrus

(a) (r)Whorc a rcstdcnt of Mauflttus dcrrvcs rncomc from Kcnva thc amount ofta\
on (hat rncomc payablc rn Kcnya rn accordance \r',lh thc provtslon; of thrs Agrcemcnt
may be credltcd agalnst thc Maunttus tax lmposcd on that rcsrdent

(ll) Whcre a company whlch ls a rcsldcnt ofKcnya pays a drvrdend to a rcsldent
ofMaur(lus who conlrols. dtrectly o.lndrrcctly, al lcast 57o ofthc caprtal ofthc company
payrng thc drvrdcnd, thc crcdtt shall lalc lnto account (ln addltton to any Kcn;an tar for
whrch crcdlt may be allotvcd under thc provrstons of subparagraph (a) of thrs paragraph)
the Kcnyan tax payablc by thc firsFmcnuoncd company tn respccr of the profits out of
*hrch such drvrdcnd ts pard

Provrdcd that any crcdtt allowcd undcr thts subparagraph shall not exceed thc
Maunllus tax (as compulcd bcforc allowtng any such credrl), whtch ts appropnate to the
profils or lncome dc vcd from sourccs wrlhrn Kcnva

(b)For the purposcs of allo\rance as a crcdlt thc tax pa),ablc rn Kcnya shall be
dcemed to rncludc lhc la\ $hlch ts othcrwrse payablc tn Kenla but has bcen rcduced or
\Iarvcd by Kcnya tn ordcr to promolc tts cconomtc dcvclopmen(

2 In thc casc of Kcnya

(a) \!herc a rcsldcnl of Kcnya dcrrvcs tncomc t\hlch tn accordancc \ytth thc
provrsrons of thrs Agrccmcnl. may bc la\cd rn the Rcpubllc of Mau tlus.
Kcnya shall allow as crcdtt agatnsl lhe lax on the tncome of that rcsldcnt an
amounl cqual to thc ta\ pard tn thc Republlc of Mau ttus Such crcdrt.
howcver, shall nol cxcccd lhat portlon of lhc la\ as compulcd belore thc crcdtt
ts gtvcn, rvhlch ls altrrbulablc. to thc tncoDc. whtch ma!' bc ta\cd ln lhc
Rcpublrc of Maurrtrus,
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(b) whcrc, in accordancc with the provisions of this Agreement. income dcrivcd
by a rcsident of Kenya is oxompt from tax in Kenya, Kenya may nevertheless,
in calculating thc amount oflax on the remaining income ofsuch rcsidcnt, tako
into account thc cxempted income.

ARTICLE 23

Noh-Discrimination

l. The nationals of a Contracting State shall not be subjected in the othcr
Contracting Statc to any taxation or any requiremenl connected thercwith which is other
or more burdensonrc than the taxation and connected requiremcnts to which nationals of
that other Statc in the same circumstances in particular with respect to residcncc, arc or
may be subjectcd. This provision shall, notwithstanding thc provisions of Article l, also
apply to persons who are not residents ofone or both ofthe Contracting States.

lA. Statclcss persons who are residents of a Contracting Statc shall not be
subjected in cither Contracting State to any taxation or any requirement connccted
lhcrcwith, which is othcr or more burdensome than the taxation and the connected
rcquirements to which nationals of thc State concemed in the same circumstances, in
particular with rcspcct (o rcsidence, arc or may bc subjectcd.

2. Thc taxation on a permanenl cstablishment which an enlcrprisc of a Contracting
Statc has in thc olher Contracting Statc shall not bc lcss favourably lcvicd in that other
Statc than thc taxation levicd on enterprises of that other State carrying on the samc
activities. This provision shall not be construcd as obliging a Contracting Statc to grant to
resident ofthe othcr Contracting Statc any personal allowances, reliefs and reductions for
taxation purposes on account ofcivil status or family responsibilities which it grants to its
own residents.

3. Entcrprises of a Contracting Statc, the capital of which is wholly or partly
owncd or controlled, directly or indircctly, by one or more rcsidents of the other
Con(racting Statc, shall not bc subjected in the first-mentioned State to any taxation or
any rcquiremcnt conncctcd therc$ith which is othcr or more burdcnsome than the
taxation and connectcd rcquirements to which other similar enterprises of that
llrst-mentioncd State arc or may bc subjectcd.

4. Exccpt where the p.ovisions of paragraph I of Articlc 9, paragraph 7 of Article
I l. or paragraph 6 of Arriclc 12, apply, intcrcsl, royalties, and other disbursements paid
by an enterprisc of a Contracting State to a resident of thc other Contracting State shall
for the purposc of detennining the taxablc profits of such cnterprisc, bc dcductiblc under
the same conditions as ifthey had been paid to a resident ofthe first-mentioned State.

5. The provisions of(his Anicle shall apply to taxcs covcrcd by this Agrecmcnl.

ARTICLE 24

Mutual Agreemenl Procedure

l. Whcrc a person considers that thc actions ofonc or both of the Contracting
States resuh or $ill result tbr him in taxation not in accordance with the provisions ofthis
Agreement, he may. irrcspective of thc rcmedies provided by the domestic law of those
States, prescnt his case to the competent authority ofthe Contracting State ofwhich he is
a rcsident or, if his case comes under paragraph I of Aniclc 23, to that ofthe Contracting
State of which he is a national. The casc must bc prescntcd within thrcc ycars from thc
first notification of the ac(ion resulting in (axa(ion not in accordance with the provisions
ofthis Agrecment.
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2 'lhc compctent autho ty shall cndcavour, lf lhc obJcclron appears to ll to bc
Justrfi.d and tf tt rs not rtsclf ablc to arnve at an appropnatc solulron, to rcsolvc the casc
by mutual agrcement wtth thc competcnt authorrty ol'the othcr Conlractlng Stalc. u tth a
vrew to thc avotdancc of(a\atron uhtch rs not tn accordancc wlth thc Agrcemenl Any
agrccmcnl rcached shall be lmplcmcntcd not\vrthstandtng any ttme lrmtts tn thc domesttc
Iaw ofthc Contracthg Statcs

3 ]-he competcnl autho tles ofthc Contractlng Slates shall cndcavour to rcsolve
by mutual agrcement any drfficulttcs or doubls aflstng as to thc tnterprclutton or
applcalron of thts Agrccmcnt Thcy may also consult logcthcr lbr thc eltmlnalron of
doublc ta\atton tn cases not provtded for ln thls Agrccmcnt

4 Thc compctcnt authontlcs of lhc Contractrng States may contnlunlcatc wrth cach
olhcr dlrcctly. rncludtng through a Jornl commlssron conslsllng ol' thclnsclvcs or thclr
rcprcsentallvcs, for thc purpose of reachrng an agrccnlcnl ln lhc scnsc of thc prcccdtng
paragraphs

Anrcle 25

Er c lt a n g e of I nlor n a u o n

I Thc compctenl aulhontles of lhc Contracttng Statcs shall cxchangc such
rnformatron as rs forcsecably rclcrant for ciurylng oul lhc provtstons of lhls Agrccmcnt
or to thc admrnrstralron or cnforccmcn! of lhc domcsttc laws conccm,ng ta\es of cvcry
krnd and descrrptron rmposcd on bchalf of lhc Contracl,ng Statcs, or ofthcrr polrtlcal
subdrvrsrons or local authorrltcs, Insol'ar as thc taratton thcreundcr ls not contrary lo tha
Agrccmcnt Thc erchangc of rnformalton ts not rcstrlctcd b), Arlrcles I and 2

2 Any rnformatron rccclvcd undcr paragraph I by a Contracttng Stale shall bc
lrcatcd as sccrct ln thc samc manncr as tnfodnahon obtalncd undcr lhc domesltc larvs of
that Statc and shall be drsclosed only to persons or authonttes (lncludlng courts and
admlnlstrallvc bodtcs) concerncd wrth thc assessmenl for collectton of, thc enforccment
or prosccutron ln rcspccl of, thc detcrmtnatton of appcals tn rclatron lo thc tarcs rcftncd
to rn paragraph l, o. thc ovcrsrght ofthe abovc Such pcrsons or authonttcs shall use lhc
rnformatlon only for such purposes lhcy may dlsclosc the lntbrmalton ln publtc courl
proccedrngs or rn Judrcral dcclslons Notwlthstandtng thc lbrcgotng, ,nlormatron rccetved
by a Contractrng Statc may bc uscd lor olhcr purposcs whcn such lnfomallon nlay bc
uscd for such other purposcs undcr thc laws of both Slales and the compctcnt authonty of
lhc supplyrng Statc authorrscs such usc

3 In no case shall (hc prottslons of paragraphs I and 2 bc construed so ,r' to
rmpose on a Contracltng State thc ohllg,rtton

(a) to carry out admrnlstrattvc mcasurcs al vanancc \!rlh the la\ys and
admrntslraltvc practtcc of that or of thc othcr Conlraclrng Slale.

(b) 10 supply lnformatron whlch ts not obtatnablc under the laws or ln rhc normal
courso oflhe admlnlstratron ofthal or oflhc other Conrracttng State.

(c) to supply rnformatron whtch \rould drsclosc any tradc bustness. tndustnal.
commcrclal or profcssronal secret or tradc proccss, or tnformatton. thc
drsclosurc ofwhrch uould bc contrary to pubhc pohcy (ordrc publtc)

4 If rnformatton ts requcstcd by a Contraclrng Statc rn accordancc wlth thts
Artrclc, thc othcr Contractrng Statc shall use lts lnforndtlon gathcrrng measurcs lo oblaln
the rcqucstcd tnformallon, cven though lhat othcr Slalc may nol nccd such lnformalton
for rts o$n tax purposcs l-hc obltgatton contatncd tn lhc preccdtng scnlcncc ts sublccl to



Kenya Subsidiary Izgislation, 2020 1719

thc limitations of paragraph 3 but in no casc shall such limitations bc construcd to permit
a Contracting Statc to dccline to supply information solcly bccause it has no domcstic
intcrest in such information.

5. ln no casc shall the provisions of paragraph 3 bc construcd to permit a

Contracting Statc to decline to supply information solely because the intbrmation is hcld
by a bank, other financial institution, nominee or pcrson acting in an agency or a

fiduciary capacity or because it rela(es to ownership intercsts in a person.

ARTICLE 26

Diplomdtic Agenls and Consular O/Jicers

Nothing in this Agrerment shall atfect the fiscal privileges of members of
diplomatic missions or consular posis under the general rules of intemational law or
under the provisions ofspecial agreements.

ARTICLE 27

Assistance in the Collection ofTaxes

l. Thc Contracting States shall lend assistance to each other in the colleclion of
rcvenue claims. This assistance is not restricted by Articles I and 2. The compctent
authorities of the Contracting Statcs may by mutual agrccment settlc thc modc of
applicarion of this Article.

2. The term "revcnue claim" as uscd in this Anicle means an amount owcd in
rcspcct of taxes ol evcry kind and description imposed on behalf of the Contracting
States, or of their political subdivisions or local authoritics, insofar as thc taxation
thercunder is not contrary to this Agrcemcnt or any other instrument to which the
Contracting States are panies. as well as intcrcst. administrative penalties and costs of
collection or conscrvancy related (o such amount.

3. When a rcvenuc claim of a Contracting State is enforceable under the laws of
lhat Statc and is owcd by a pcrson \rho, at that timc, cannot. undcr the laws ofthat State,
prcvent its collection, that revenuc claim shall. at thc request of thc competcnt authority
of that Statc. be acceptcd for purposes of collection by the compctent authority of thc
other Contracting State. That revcnue claim shall be collccted by that other Statc in
accordance u'ith thc provisions of its laws applicable to the enforcemcnt and collcction of
its own taxes as il (he rcvenuc claim werc a rcvenuc claim ofthat othcr Statc.

4. When a rcvenuc claim of a Contracting State is a claim in respcct of which that
State may, under its law, take measures of conscrvancy with a view to ensure its
collection, that rcvenuc claim shall, at the request ofthe compctent authority ofthat State,
be acccpted for purposcs of taking measur€s of conservancy by the competcnt authority
of the other Contracting State- That othcr State shall take measures of conscrvancy in
respect of that revenue claim in accordance with the provisions of its laws as if the
revenue claim wcrc a rcvenue claim of that othcr Statc even if. at the time when such
mcasures are applicd. the revenue claim is not enforccablc in the first -mentioncd State or
is owed by a person who has a right to prcvcnt its collection.

5. Notwithstanding thc provisions of paragraphs I and 4. a revcnue claim accepted
by a Contracting State for purposcs ofparagraph 3 or 4 shall not, in that State, bc subject
to the time limits or accorded any priority applicable to a rcvenue claim und€r thc laws of
thBt State by reason of its nature as such. In addition, a revenue claim accepted by a

Contracting State fbr (he purposes of paragraph 3 or 4 shall not, in that Statc, have any
priority applicablc to that revcnue claim under the larvs ofthe othcr Contracling Statc.
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6. Proceedings with respect to th€ existence, validity or thc amount of a revenue
claim of a Contracting State shall not bc brought bcfore the couns or administrative
bodies ofthe other Contracting State.

7. Where, at any tinrg after a rcquest has been nrade by a Contracting State undcr
paragraph 3 or 4 and beforc the other Contracting Stale has collccted and rcmittcd the
relevant rcvenue claim to the flrst-mentioncd State, thc relcvanl rcvcnue clailn ccases to
be:

(a) in the case of a request under paragraph 3. a revcnue claim of lhc first_
mentioned State that is enforceable undcr the la\rs ofthat Statc and is o\\ed by
a person who. al that timc, cannot, undcr the laws of thal State, prevent its
collcction. or

(b) in the casc of a reqlest under paragraph 4. a rcvenue claim of thc firsl-
mentioned Statc in respect of which that Statc may, undcr its laws, tako
measures ofconservancy with a vicw to ensure its collcction.

the competent authority ol the llrst-menrioned Sratc shall promptly nolify thc
comp€lent authority of thc other State ofthat fact and. at thc option ofthe othcr Slatc, the
first-mentioned Stale shall either suspend or withdraw its requist.

8. In no case shall the provisions of this Anicle be construcd so as to imposc on a
Contracting Slale thc obligation:

(a) lo carry out adminisrativc measures at variancc wilh tlrc laws and
administralive practicc ofthat or ofthe other Contracting Statel

(b) to carry out measures uhich $ould be conlrary lo public policy (ordrc public):

(c) to provide assistancc if the other Contracting State has nol pursued all
rcasonable measures of collcction or conseruanc)., as lhc casc may bc,
available under its laws or administmtive praclice:

(d) to provide assistance in thos€ cases where the administrative burdcn for that
State is clcarly disproporlionale lo thc benefil to bc derivcd by thc othcr
Contracting State.

AR',r'tcLl.i 27A

Entitlement to Benejils

l. Subject to paragraph 2. a bcncfit under this Agreemenl shall not bc granted in
respcct of an itcm of incomc if it is rcasonable to concludc. having rcgard to ail rclevanl
lacts and circumstancos, that oblaining that bencfi1 was onc of thc principal purposes of
any arangcmenl or transaction thal rcsultcd dircctly or indirectly in lhal benclit. unless it
is established that granting that bcnefit in thesc circumstanccs rvould be in accordancc
with lhe object and purpose ofthc relevant provisions ofthis Agrccment.

2. Where a bcnefit under lhis Agreement is denicd to a person undcr thc provisions
pamgraph l. thc compctent authority ofthc Contracling State that \\.outd otherwisc havc
granted this benefit shall ncverlhclcss treat that person as being entilled to this bencfit. or
lo different benefits with respect to a spccific item of incornc, if such competent
autlority, upon request from that person and afler consideration ol'thc relevant facis and
circumstanccs, determines that such bcnefils would have bccn granted to lhat person in
lhc absencc of the transaction or arangemcnt. 'lhe compctent authoriry oI thc
Conlracting Statc to which a request has becn made under this paragraph by a rcsidcnt of
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thc othcr Contracting Statc shall consult with thc compctcnt authority of thc othcr
Contracting S(atc bcfore rcjecling thc rcquest.

ARTICI-E 28

Entry Inlo Force

L Each of thc Contracting Panies shall notiry to the other thc complction of thc
proccdurcs rcqui.ed by i(s law for the enlcring into force of lhis Agrecmcnt. Thc
Agreement shall cntcr into force on the date ofthc Iatcr ofthesc notifications.

2. The provisions ofthis Agrecment shallapplyl

(a) in Mauritius, on income for any income ycar beginning on or after the first day
ofJanuary next lollowing thc datc upon which this A8reement enters into
force: and

(b) in Kenya:

(i) to taxes withhcld at source, on amounts paid or accrucd on or aftcr the first
day ofJanuary next following thc datc upon which thc A8reement entcrs
into force: and

( ii) to othcr taxcs, on incomc arising for ycars of income beginning on or affcr
the first day ofJanuary ncxt following thc date upon which the Ag.ecment
entcrs into fbrce.

ARTICLE 29

Terminalion

L This Agreement shall remain in forcc indcfinitcly bul either of the Contracting
States may terminatc the Agrccment through diplomatic channcls, by giving to thc othcr
Contracting S(ate written notice oftermination not latcr than 30 Junc ofany calendar ycar
starting fivc ycars aftcr the year in lvhich thc Agrccmcnl cntcrcd into force.

2. In such event the Agreement shall ceasc to havc cffcct:

(a) in Mauritius, on income for any incomc year beginning on or after thc lirst day
ofJanuary next following the calendar year in which such notice is givcn; and

(b) in Kcnya:

(i) to taxcs withhcld at source, on amounts paid or accrucd on or after the first
day ofJanuary next lollowing the calendar ),ear in which such notice is
givcn; and

( ii) to othcr taxes, on incomc arising for ycars of income bcginning on or aflcr
thc first day ofJanuary ncxl following thc calendar ycar in which such
noticc is givcn.

LegalNotice No. 108/2020 is hcreby rcvokcd.

Dated the 3oth June. 2020.

UKUR YATANI.
Cabinet Secretary lor Nalionol Treatury ond Planning.

PRINIED A ND PtIAUSHED BY THE GOVERNMENT PRINTER. NAI ROBI
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