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TIIE CONSTITUTION OF' I(ENYA

REFUSAL TO ASSENT TO THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) IILL,, 2014

MIIMO]TANDUM

By llis Excellency the l-Ionourable Uhuru
I(enyatta, President and Commander'-in-Chief
of the I(enya Defence Forces.

Submitted to
Assembly.

the Speaker of the National

WHEILEAS a Ilill entitled "A Bill for An Act of Parliament to

make minor amendments to statute law", the sholt title of which

is "The Statute Law (Miscellaneous Amendments) Bill, 2014,"

was passed by the National Assembly on the 13tr'August, 2014;

NOW THEI{EFORE, in exercise of the powers conferred on

me by Article I I5(i) (b) of the Constitution, I refuse to assent to
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AND WHEREAS the Statute Law (Miscellaneous

Amendrnents) Bill, 2014, was presented to tne for assent in

accordance wirh the provisions of the Constitution, on the 14th

September, 2014;



the Stalurte Law (Miscellaneous Arnendments) Bill, 2014, for the

reasons set out herer-rnder.

PROPOSEI) AMENDMNNTS TO THE INTERPIIETATION
AND GENERAL PROVISIONS ACT (CAP.2)

SECI'ION 3:

'fiie Bill initially ploposed the l'ollowing definition to repiace the

definition of the expression "the Minister" for the purposes of

the administratiou of ra,ritten laws:

"the Cabinct Secretary" rncans thc Cabinet

Sccrctarl, for the time being responsible for the

rnatter in question, or the Prcsident where

cxecutivc authority for thc matter in question is

rctaincd by him, or thc Attorncy-General where

cxecutive authorily for the matter in question has

bcen conl'erred on hiln.

The position in tlie proposed defir-rition lras always been the law

and the amendrneut was only intended to harmonise it with the

Constitution [:y replacing the reference to "Minister" wit]r the

expression "Cabinet Secretary". The definitioll was however

amended to relrove reference therein to the President and the

Attorney-General. 'll'ris means that unless Parliament specifically

assigns the adnrinistration of an Act or the performance of an
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executive function thereunder to these offices, it will no longer

be possible to construe Acts of Parliament as conlerring any

such powers. If enacted, the provision will have fhr-reaching

conseqllences on the performance of executive ftinctions by the

offices. The office of the Attorney-General and Department of

Justice in particr-rlar will be most aflected by the change. This is

because the office ror-rtir-rely adr-r.rinisters nurrerolls laws in the

legal sectot', irrclr"rcling the laws relating to-

(a)

(t)

(c)

(d)

(e)

(f)

t'o)

(h)

cornpanies, partnerships aud iusolvency;

copyright;

marriage;

legal education;

the I(enya Law Reforrr Commission;

the National Council for Law Repolting;

tl-re National Crime Research Centre,

the constitutional cotlmissions ol'l the

implementation of the Constitution, human

riglits, ethics and irrtegrity, etc.

RECOM MIiNDATION:

In view of thc l'oregoing, I recommend that the proposed

dcfinition o1' thc cxpressiott o'the Cabinet Secretary" bc

delcted and replaced with the lbllowirtg -
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o'thc Cabinet Secretary" means the Cabinct

Sccrctary for the time being responsible lbr the

mattcr in question, or the President whcrc

executive authority is rctained by him:

Provided that I'or the purposes of the

administration of laws rclating to the lcgal scctor,

thc exllrcssion shall, subicct to any assignment

runde r Article 132(3)(c) oI' the Constitution,

includc the Attorncy-General.

PROPOSEI) AMENDMENTS TO THE ANTI-
CORRUPTION AND ECOMINIC CRIMES ACT,2OO3

SECTTON 62(r):

'fhe Bill proposes to amend section 62(1) of the Anti-Corruption

and Econon.ric Crimes Act, 2003, by deleting the existing

provision and substitutir-rg therefor the following new

subsection-

(l) A public oflicer or state officer with cxecutive

rcsponsibility who is chargcd with corruption or

cconomic crime shall bc suspcnded, at hall'pay,

with ellcct fi'om thc date of the charge until the

conclusion of the casc:
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l'rovided that the case shall be determined

within twentv-four months.

This arrendrlent can be construed to be discrirninatory against

public or state officers with execntive responsibility in that it

excludes otl'rer purblic offices which have sirnilar responsibilities.

RECOMMENDATION:

In view of the I'orcgoing, I recommend that the proposed

subsection 62(1) be amendcd by deleting the words "with
executive rcs;ronsibility".

suBSECTrON (rA):

'Ihe Bitl further proposes to alnend section 62 of the Anti-

Corruption and ilconornic Crimes Act, 2003, by inserting the

following new subsection immediately after subsection (1)-

(tA) A state officer or public officer with executive

responsibility who has bcen advcrsely mentioned in a

report prepared by a committee of a House of

Parliament and adopted by the relevant House shall

be suspendcd until invcstigations are complete.

This amendnlent call similarly be constrr-red to be discriminatory

towards state and pr-rblic officers with executive responsibility.

In addition, the llouse comrnittee report is norn-rally presented
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afler the investigations are complete and any public or state

officer adversely mentioned therein is subject to the provisions

of subsection (1). 'this therefore renders the si;bsection

unnecessary.

R.IICOMMIiNDATION:

For thc foregoing l'easons, I recommend that the proposed

subscction 62 (1A) be dcletcd.

PROPOSED AMENDMtrNT TO THE ETHICS AND ANTI-
CORRUPTION COMMISSION ACT, 201 I

SECI'ION I7:

The Bill proposes to arnend section 17 of the Ethics ancl Anti-

Corruption Act, 2011, by inserting the following new

subseclion-

(3) Whcrc the Commission, alter giving the Secretary

thc opportunity to be heard in accordance witlr

subscction (2), is satisfied that the Secrctary warrants

removal fronr officc, the Commission shall submit a

pctition to the National Asscmbly setting out thc alleged

lacts constituting the grounds lbr the intended removal.
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The Ethics and Anti-Clorruption Commission is a Commission to

which the provisions of Chapter Fifteen of the Constitution

applies. Undel Article 250(12), the Comrnissions are empowered

to appoint their Secretaries through a competitive process. This

lreans that as tl-re appointing authorities, the Commissions cau

relrove their Secretaries without involving tl're National

Assernbly. 'l'he ploposed involvement of the National Assernbly

in the rernoval of the Secretary in this case is therefore contrary

to the plovisions of Article250(2) of the Constitution.

RIICOMMENDATION:

In view of thc above, I recommend that the proposed

subscction l7(3) be dcleted.

SUBSECTION (a):

The Bill ftirther proposes to amend section 17 by inserting the

followiug new subsection immediately after subsection (3)-

(a) Thc National Assembly shall consider the petition

and thc Sccretary shall stand removed from oflice if
the Asscmbly is satisfied by resolution that the

Secrctary has breached any of the grounds set out in

subsection (1).
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Fot the l'easons stated in relation to subsection l7(3), this

provision is similarly inconsistent with Article 250 (2) of the

Constitution.

RIiCOMMIiNDATION:

Iu vicw of thc lbregoing, I recornmend that the proposed

subscction l7(4) bc deleted.

PROPOSEI) AMENDMENT
EI)UCATION ACT,20I2

TO THE LEGAL

SITCTION 2(l):

The Bill proposes to amend the definition of "legal education

provider'" irr section 2(l) of the Legal Education Act,2012 by

inselting thc words "except those granted a charter under

section l9 of the Univcrsities Act,,2012" irnmediately alter

the word "clcgrce" to read -

"legal education provider" means a post-

secondaly school ir-rstitution that is licensed to offer

legal education or training for the award of a

certificate, diploma or degree, exce;rt those granted a

charter under section 19 of the Universities Act,

2012.
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The Universities Act, 2012 imposes a requirement for each

university, incluiding pre-existing r'tuiversities, to apply for and

obtain a Charter fi'om tire Comrnission for University Education'

This amendment can therefore be construred to exclude all

universities fi'orn the definition which was never intended'

RBCOMMIiN DATTON:

In view of thc abovc', I recommend that the definition of thc

cxpression "lcgal education provider" be anrcudcd by

deleting the word o'exccpt" and replacing it with the word

"inclttding".

Dated thc t*e*r**u€i,2014

UHI]RU K TA,
idcnt.
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