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FOREWORD BY THE CHAIITMAN

Major (Rtd.) Joe[ Kiprono Rop of Identification Number 1375007 and a resident of Bomet County
petitioned the National Assembly through the Speaker of the National Assembly pursuant to
standing order 220(l)(a) to take over the process of amending the constitution by using all
existing draft proposals and produce one comprehensive hybrid drafl for National Referendum.
The Petition was forthwith comnritted to the Constitutional lmplementation oversight Committee
for consideration and the Committee was required to a report to the House and to the petitioner in
accordance with the National Assembly Sranding Order 227 (2).

From the onset, the committee was alive to the provisions of Articles 256 and 257 of the
Constitution initiating amendments to the Constitution either through a ,,parliamentary initiative,,
"popular initiative" respectively.

The Committee developed a work-plan on the consideration of the petition. The Committee
resolved to invite the petitioner (Major (Rtd) Joel Kiprono Rop) to an ,,open consultative Forum,,
where all the key proponents of proposals to amend the Constitution namely: the council of
Govemors (Pesa Mashinani Referendum campaign), the okoa Kenya Secretari at, ,,punguza

Mzigo Referendum Campaign". "Boresha Katiba Initiarive,,and the general public were invited
both by way of newspaper adverts and sending ol correspondences to the key institutions. The
Committee also asked any member of the public to submit memoranda.

The Committee hosted a "open Consultative Forum" with interested Members of the public on
23rd March, 2016 in the County Hall Mini-Chamber. The Comn.rittee received presentations from
the Petitioner, (Major (Rtd.) Joer Kiprono Rop/Tunza Kenya rnitiative), punguza Mzigo Initiative
(The Hon. Moses Kuria, Mp) and Mr. Njoroge waweru (a Member of the public). The committee
also met with the Boresha Katiba Initiative on 1'uesday l2th April, 2016. Though the committee
invited the okoa Kenya secrerariat and the council of Governors, they did not honour the
Committee's invitation. However, the Committee relied on documented evidence of the issues

being canvassed by the two forunrs.

After extensive deliberations by the Committee and based on the presentations made by the
Petitioner on the Tunza Kenya Initiative, the punguza Mzigo Initiative. Mr. Njoroge waweru, (a
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member of the public) and the Boresha Katiba Initiative and findings from the research on the

proposed amendments to the Constitution by the Okoa Kenya Initiative and the Pesa Mashinani

Initiative, the Committee observed that: the constitutional reform agenda is alive; the proposed

amendments to the constitution although are variant, converge in principle that some

amendments are required to the Constitution, to highlight just but a few: on the reduction of the

number of counties and constituencies; increase of the county revenue allocation; basis for
calculating the revenue allocations to county governments; the sharing of natural resources

between the national government. county government and the community from which the natural

resources have been extracted: increase of retirement age of ,iudges; and, establishment of the

Constituency Development Furrd and Ward Development Fund. The Committee further observed

there is need to develop a hybrid consolidated Bitl noting the convergence on many of the

proposals for amendment ofthe Constitution by the Petitioner and the various Initiatives to amend

the Constitution. The Committee also observed that indeed there are provisions in the Constitution

that require to be reviewed. However, the Committee is ol the view that this should be done once

an audit and review on the Constitution has been underaken.

In view ofthe foregoing, and taking into account the provisions ofthe Constitution, the Petition to

Parliament (Procedure) Act ar.rd the Standing Orders of the National Assembly, the Committee

recommends that a legislative mechanism be established to review and audit the Constitution of
Kenya, 2010; a copy of this Report be forwarded to the Petitioner as provided for under the

National Assembly standing order 228; and, a referendum law be developed expediently to

provide for a legal/statutory franrework lor undertaking and goveming the referendum process

under Article 255(2) ofthe Constirution.

The Committee acknowledges the support of the office of the Speaker ol the National Assembly,

and that of the Clerk in facilitating the committee's operations

It is my pleasant duty and privilege, on behalf of the committee, to present this Repo( to the

House for consideration and apploval.

The Hon. Njorogc Baiya, MP,

Chairperson, Clonstitutional I ntplcmentation Oversight Committee
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EXECUTIVE SUMMAITY

The committee was tasked to cotrsider a Petition concerning the need for parliament to harmonize
all existing proposals fbr amending the constitution. The conmittee was alive to the provisions of
Articles 256 and 257 of the Constitution initiating amendmenrs to the constitution either through a
"parliamentary initiative" or "popurar initiative', respeclively. The committee resorved to have an
"open consultative Forum" where a the major proponents of proposars to amend the
constitution namely: pesa Mashinani Referendum Campaign (the council of covemors), the
okoa Kenya (okoa Kenya sccretariat), punguza Mzigo Referendum Campaign (red by Hon.
Moses Kuria), Boresha Katiba Initiative (led by Hon. Asman Kamama) and the generar public
were invited. The committee also asked any member of the public to submit memoranda. The
Committee observed that: mosl ol the proposed amendments to the constitution although they
vary, they convelge in principlc lbr example the proposals to:- reduce the number ofcounties and
constituencies; increase countv revenue allocation; alter the basis for calculating the revenue
allocations to county governmcnts; increase the retirement age of.iudges; provide for constituency
Development Fur.rd and ward l)evelopment Fund in the constitution; and review the number of
constitutional commissions and their rnembership among others. A key finding of the committee
is that most ofthe proposed anrendments to the constitution by the various Initiatives relate to the
matters listed in Arricre 255 of the constitution and therefore would require to be approved by a
referendum. however, sonre o| the proposed amendments by the various proponents may not
necessarily require constitulional amendments but would pass for policy formulation.
Notwithstanding the above observations, the committee notes that constitutional reform agenda is
alive ln view of this. the National Assembly should undertake a review of the constitution with a
special reference to the proposals highlighted by the various pl.oponents of the amendment
proposals to the constitution. .l'he 

review should be the basis of whether amendments to the
constitution would be necessary or not. For an effective. review, it should be guided by a
legislative framework.
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MANDATE OF THT] COMMIl''[IiE

The Constitutional Implementation oversight Committee (CIoC) is a constitutional parliamenrary

Select Committee constituted under section 4 of the Sixth Schedule to the Constitution. The
Committee is responsible for overseeing the implementation of this Constitution. The Committee

also used to get reports from the Commission on the Implementation of the Constitution
commission on the preparation of the legislation required by the constitution and on any
impediments to the process of implementing this Consritution.

In discharging this mandate, the Comnrittee coordinates with the Office of the Attorney-General,

Kenya Law Reform Conrmission, concerned Ministries. (iovernment Departments and Agencies
(MGDAs) and relevant parliamentary committees to ensurc the tirnely introduction and passage of
the legislation required by the Constitution within the specified constitutional time frame. The
Committee also takes appropriate action on the reports including addressing any problems in the

implementation of the ('onstitution.
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LIS"I' OT I{ECOMMENDATIONS

l. a review and audit of the Constitution be undertaken with a special reference to the

provisions and issues highlighted by the respective proponents ofthe amendment proposals

outlined in this Report and the recommendations of the working Group on Social

Economic Audit of the Constitution of Kenya 2010. and that the review and audit be used

to guide amendments to the Constitution.

2 in view of paragraph (a) above, a legislative f.amework be developed to guide the review

process.

3. the Constitutional Implementation Oversight Contmittee oversight the review and audit in
line with its constitutional mandate on oversight over implementation of the Constitution

4. a copy of this Report be forwarded to the Petitionel in line with the provisions of the

National Assembly Standing Order 228.
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IN'ntoDtrCt'r()N

1.1 Presentation and Committal of the petition to the Committee

on 8th Decemb er, 2015, Major (Rtd.) Joel Kiprono Rop of ID Number l375oo7 a resident of
Bomet county petitioned the National Assembly pursuanr ro sranding order 220(l )(a) and prayed

that Parliament takes over the process of amending the Constitution by using all existing draft
proposals to consolidate and produce one comprehensive hybrid draft for National Referendum.

on lorh February 2016, the Speaker of the National Assembly presented to the House the said

Petition by Major (Rtd.) Joel Kiprono Rop on the above sub.ject matter pursuant to Article I l9 of
the Constitution. Standing Order 225(2)(a) and secrion 5 of'the Petitions to parliam€nl (procedure)

Act No. 22 of 2012. The Petition was forthwith comnritted to the Constitutional Implementation

Oversight Committee for consideration and the Committee was required to a report to the House

and to the Petitioner in accordance with the National Assenrbly standing order 227 (z).

1.2 Methodology of the Consideration of the pctition

on 25th February,2016, the Committee held a Meeting to deliberate on methodology to use while
considering the Petition. The committee observed that parliament was obligated by the

Constitutionr to facilitate public participation and involvenrent in the legislative and other

business of Padiament and its committees". The Comnrittee concluded that matter petitions

would qualifu to fall under "other business". Subsequently, the committee observed that there

was need to invite interested members of the public to an open consultative forum. The Committee

felt that the public should be given ample notice to attend the fbrum and or send memoranda.

The Committee observed that there are two ways of initiating amendments to the Constitution:
either through a "parliamentary initiative,,2 or through a ,'popular initiative,'r.

Under the parliarnentary initiative, an amendment Bill is introduced to either House of parliament

and must be supported by at least two-thirds of the nrembcrs in both Flouses to sail through.

'Article I l81t1ib) ol'the constitution ofKenya
' Article 256 ofthc Constitution of Kenya
'Article 256 ofthe Constitution ofKenya
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Under the popular initiative, any person may propose arnendments to the Constitution if he/she is
supported by at least one million registered voters. In that cvent, the person presents a petition to
the IEBC supported by one million signatures and accompanied by a draft Bill. Upon verification
of the signatures, the IEBC then sends the Bill to the forty-seven County Assemblies in Kenya for
consideration. If the draft Bill is approved by a rnajor.ity ol the county Assemblies (i.e. at least

twenty four County Assemblies), il is then introducecl to Parliament. The Bill would pass if
supported by the majority of members in both IIouses. However, if either Houses of parliament

fail to pass the Bill, the Constitution provides that thc Bill shall then be submitted to the people for
approval through a referendum.

Article 255 of the Constitution however provides that therc are constitutional amendments which
must be passed through a referendum (whether they arc initiated through the parliamentary or
popular initiatives). These include matters touching on tlre;

(a) Supremacy ofthe Constitution;

(b) Tenitory of the Kenya;

(c) Sovereignty of the people;

(d) National values and principles ofgovernancel

(e) Bill of Rights;

(f) Term of office of the President;

(g) Independence ofthe Judiciary and the commissions and the Independent offices;
(h) Functions of parliament; and,

(i) Objects, principles and structure ofdevolved governn.lents.

From the foregoing, the Committee agreed that:-

a) a draft work-plan on the consideration of the l)etition be developed and that the petitioner
(Major (Rtd) Joel Kiprono Rop) be inivitcd ro appear before the committee to expound

more on his prayers;

b) communications be made to the following institutions: the council of Govemors
(sponsoring "Pesa Mashinani Referentlrtn Campuigr"), the okoa Kenya secretariat,

" Punguzct Mzigo Referendum Campaign,' spr:arheadcr.i by Hon Moses Kuria, Mp, the

Member for Gatundu South constituency, "Borc.shct Kttiba lniriorive,, spearheaded by Hon

Asman Kamama, MP, the Member for 'l-i,11, constirLro,cy, the office of the Attomey

General a,d Department of Justice and tlrc Kcrrya Lar'Relorm comnrission; and,
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c) an advert on request for submission of memoranda and invitation of the public to an "Open

Consultative Forum" be run in dailies with nation-wide circulation and that the "Open

Consultative Forum" be slated for Wednesday,23'd March, 2016 at the County Hall Mini-

Chamber, Parliament Buildings from 10.00am.

l 3 Open Consultative Forum

The Committee hosted a "Open Consultative Forum" with interested Members of the Public on

23'd March, 201 6 in the County Hall Mini-Chamber. The following persons/ institutions made

their presentations:-

f 3.1 The Tunza Kenya Initiative

Major (Rtd.) Joel Kiprono Rop, the Petitioner in the matter under consideration representing the

"Tunza Kenya Initiative" made the following proposals for amendment of the Constitution-

(l) THAT, the number of Counties be reduced from forty seven to three namely the East

Coast County (comprising the former North Eastem and Coast Provinces), the Central

Mount County (comprising the former Central and Eastem Provinces), and West Valley

County (comprising the former Rift Valley, Western and Nyanza Provinces). The

justification given for this proposal was that, the reduction in number of counties will

foster effectiveness and efliciency in service delivery.

(2) THAT, Kiswahili be made the national language of study and instruction of all subjects,

except study and instruction of subjects of other Ianguages, at all levels of education. The

justification given was that a national language is the most important form of cultural

expression and independence.

(3) THAT, the Constitution be amended to ensure that traditional medicine is developed and

encouraged and adequate public resources are allocated to research institutions for

development of traditional medicine. This is because many Kenyans rely on tradition

medicine.

(4) THAT, the Chapter in the Constitution relating to land be amended as follows-
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(a) Article 62 (2) olthe Constitution be re-drafted to provide that public land shall vest in

and be held by a county government in trust for the people resident in the county and

shall be administered by the County Govemment;

(b) Article 63(2) ofthe Constitution be amended by inserting a new sub-paragraph (iv) to

provide that all tand including property therein from the British white settlers and

foreign investors should be classified as public land and that on leasehold tenure

should be re-classified as Community Land and held by the relevant County

Government in trust lor the affected community;

(c) That private land under freehold tenure in Kenya should not be for more than ninety

nine (99) acres. Any individual Kenyan or organization hotding land in excess of that

figure may hold it on lcasehold tenure, from the relevant county govemment, for a

period not exceeding nineteen ( I 9) years; and

(d) That a person who is non-citizen or organization that is not wholly owned by Kenyans

may not hold tand for farming in Kenya on the basis of any arrangement, including

freehold and leasehold.

(5) THAT, Chapter Seven of the Constitution relating to representation be amended to

among other things provide that-

(a) there shall be three political panies in Kenya; men's party, women's party and youth's

party;

(b) there shatl be three members of the Senate (One Man, One Woman and One Young

Person) lrom each countY;

(c) the existing forty seven counties shall be equated as forty seven constituencies witl

three members in each constituency giving rise to a total of 141 members of the

National Assembly; and

(d) the Senate be modeled as a hybrid of the current system and an arrangement similar to

the House of Lords of the UK.

(e) the education requirements in Article 99 ( 1) (b) of the Constitution be expunged.

(6) THAT, Chapter Nine of the Constitution be amended to provide for a rotating presidency

in Kenya and a two-five year limit for each ethnic community. The justification given for

this proposal is that the amendments will ensure sustained peace, harmony, stability and

development in Kenya.

L4
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(7) THAT, the constitution be amended by inserting a new chapter on National Economy to

ensure among other things that the Salaries and Remuneration Commission reviews the

minimum wages for all workers in both private and public sectors. The justification given

for this proposal is that the National Economy is the most important societal
engines and as such it should be recognized in the Constitution.

(8) THAT' a National Revolution Council be established consisting of among other persons

the President of Kenya, the chief Justice of Kenya, the National Leader of political

Opposition, the Speaker of the Serrate and the Chairperson of the Commission ibr Science,

Technology and Innovation. The justification given for this proposal was that Kenya

requires a peaceful, nationalist and non-conflrontational process that occurs within the

constitution and the laws of the land. As such, there is need to entrench the Revolution

Council in the Constitution.

(9) THAT, a mandatory National Military Service of not less than two yea$ for all secondary

school leavers be a constituent part of the Kenya Defence Forces. This wilt allow increased

participation in national development projects.

(10) THAT' provision(s) on tourism be entrenched in the Constitution to foster tourism as a

national source of income. In particular, the provisions should require primary and

secondary school students to visit tourist destinations in the country.

(l l) THAT, the Constitution be amended to entrench a revolutionary approach to farming

which proposes among other things that all process-able farm produce intended for

extemal markets are fully processed, branded and packaged to intemational standards

before export and that there is no importation of all types of farm produce thar are similar

to those produced in Kenya. This proposal will foster the agriculture sector in the country.

1.3.2 Presentation by Hon. Moses Kuria on the .,lrunguza Mzigo Initiative".

The Hon. Moses Kuria representing the "Punguza Mzigo Initiative" made the following proposals

for amendment of the Constitution-
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The justification for the proposals for amendment of the Constitution by the Punguza Mzigo

Initidtive is geared towards reducing the public wage bill and in line with the govemment's

austerity measures. The amendments are also anchored the need to realign the provision with two-

third gender rule requirement under Article 27(8) of the Constitution.

1.3.3 Presentation by Mr. Njoroge Waweru - A Mcmber of thc Public

Mr. Njoroge Waweru while making his presentation to the Committee, observed that there was

need for a comprehensive referendum law to be developed to address the ambiguities that exist as

evidenced in the process of verification of signatures by IEBC for the Okoa Kenya Initiative. He

requested the Committee to expedite on the process of the development of the law.

1.4 Mecting with thc Boresha Katiba lnitiative

The Boresha Katiba Initiative which is a parliamentary initiative advocating for constitutional

reform led by the Member of Parliament for Tiaty Constituency, Hon. Asman Kamama appeared

before the Committee on Tuesday l2th April, 2016 and made the following proposals for

amendment of the Constitution-

(l) THAT Article 27 of the Constitution be amended to put a time limit of ten years to the

affirmative action clause. This is informed by the fact that the disadvantages suffered by

the individuals or groups are contemplated to have been eliminated at the end of this

161 Con ilaliota| Inphnetldlion Oucni&h Annifiee

( I ) THAT, the number of Counties be reduced from 47 to 16 (Amendment of the First

Schedule to the Constitution):

(2) THAT, the number ol single member constituencies be reduced from 290 to 200

(Amendment of Article 89 o/'the Constitution);

(3) THAT, the institution of the Senate be abolished and the functions of the Senate be re-

designated to the National Assembly (deletion of Article 96 of the Constitution);

(4) THAT, the l2 positions of nominated members of the National Assembly be abolished

(Amendment of Article 97(1)(c) of the constitution); and,

(5) THAT, the positions of the 47 women representatives positions be abolished (Amendment

of Article 97(lXb) ofthe Constitution).



period. The amendment also abolishes the twothird gender rule so as to allow for election

ofcandidates through a competitive electoral process.

(2) THAT clause 59 of the Constitution be amended by deleting the provision allowing for the

restructuring of the Kenya National Human Rights and Equality Commission into two or

more separate commissions. This witl help reduce the number of commissions established

under the Constitution, a move thal will help avoid duplication of roles and a sustainable

public wage bill.

(3) THAT the constitution be amended by introducing a new Article 7lA to deal with the

sharing ofnatural resources between the national govemment, county governrnents and the

community from which the natural resources have been extracted. The new clause witl also

requires that county govemments should receive not less than eighteen (18) per cenl of the

revenue derived from the extraction of the natural resources and that the community from

which the natural resource is derived should receive not less than seven (7) per cent of the

said revenue.

(4) THAT the constitution be amended by introducing a new Article 75A to provide that

crimes relating to economic sabotage, corruption, terrorism, and drug trafficking be capital

offences. This amendment will elevate the levels of integrity in the Kenyan leaders.

(5) THAT Article 8l of the Constitution be amended to abolish the two-third gender rule in

the electoral system to allow for elections of candidates through a competitive electoral

process. This amendment will also reduce the cost of funding salaries and benefits of the

nolnlnees.

(6) THAT A(icle 88 of the Constitution be amended by deleting sub-clause (e) to abolish the

Independent Electoral and Boundaries Commission's role of settling disputes relating to or

arising from nominations. This is geared towards ensuring that the Political Parties

Tribunal and the courts handle issues of electoral disputes and leave the Independent

Electoral and Boundaries Commission to concentrate on running elections.
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(7) THAT Article 89 of the Constitution be amended to reduce the number of constituencies

to two hundred and ten as opposed to two hundred and ninety. This will help in the

formation of a lean and functional government while cutting down the public wage bill.

(8) THAT Article 97(1)(a) of the Constitution be amended as a further the amendment to

Article 89. This will reduce the number ofthe constituencies to two hundred and ten.

(9) THAT Article 152(3) of the Constitution be amended to provide for the selection of

Cabinet Secretaries from among the Members of Parliament.

(10)THAT Articte 167 of the Constitution be amended to set the retirement age ofjudges at

seventy four years. Also the Supreme Court judges tenure be reduced to seven years from

ten years.

(11) THAT Article 168 of the Constitution be amended to introduce a new sub clause which

provides for the vetting of judges after every five years. The judges will be vetted by a

board whose establishment and composition is to be legislated by Parliament. The board

will examine the suitability of the judges to continue serving. The amendment also

provides for a right of appeal to any judge aggrieved by the vetting board's decision to the

I{igh Court and bench of five consisting of senior counsels not serving shall hear the

appeal, and their decision shall be final.

(12) THAT Article 203 ol the Constitution be amended to increase the devolved funds from

fifteen per cent to fbrty six percent to the county governments. This will ensure that county

govemments have adequate funds to carry out their functions. The base for calculating the

funds is based on "the preceding financial year"' as opposed to the "most recently audited

and approved account" which may not reflect the currenl economic realities.

( 13) THAT the Constitution be amended to introduce a new Article 204A to establish the

Constituency Development Fund which constitutes five per cent of the revenue collected

by the national government.
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(14) THAT the Constitution be amended to introduce a new Article 2048 which establishes

the Ward Development Fund which constitutes five percent of the equitable share of the

funds allocated to county governments. The Members of County Assemblies will manage

the fund as the patrons and further legislation is to be made by Parliament on tlie

management of the fund.

(15) THAT Article 230(4) of the Constitution be amended to ensure that the expenditure on

wages, salaries and other benefits, paid to state officers is not more than twenty per cent lof

the national revenue.

(16) THAT Arlicle 232 of the Constitution be amended to ensure that all communities hre

effectively represented in all public service appointments by restricting appointments in'all

state and county agencies, departments, and organs to twenty per cent based on the

population of any one ethnic group. It also entrenches alfirmative action in favor of ethnic

minorities in public appointments. This duty is also imposed on all private entities

contracted by both the National and County Govemments.

(17) THAT Article 250 of the Constitution be amended to ensure that the composition of

members of any commission is limited to a maximum of five as opposed to nine members.

This will reduce duplication of roles and duties in the commissions. The commissioners

are also required to work part time. The amendment also introduces a retirement age of

sixty to all permanent workers in the commissions and independent offices.

( 18) THAT the First Schedule to the Constitution be amended to reduce the numbqr of

counties to ten as opposed to forty seven. This hetps in alignment ofa leaner, efficieni and

manageable government.

(See attached in Appendix I the proposed Draft Constitution of Kenya (Amendment) Bill as

proposed by the Boresha Katiba Initiative espousing lhe proposctls as already discusspd in

detail). l
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1.5 'the Okoa Kcnya Initiative

The Committee did not receive any presentation from the Okoa Kenya Initiative. However,

following extensive research by the Committee, we observed that the proposals for amendment of
the Constitution as proposed by the Okoa Kenya Initiative were as follows-

(l) THAT Article l2 of the Constitution be amended to provide that every citizen is entitled to

a national identity card. The amendment also places an obligation on the State to issue the

passport, ID and other documents to citizens within sixty (60) days.

(2) THAT Article 67 of the Constitution be amended to provide an additional function to the

National Land Commission (NLC) by providing that the Commission shall administer all

registries, processes and dispositions in respect ofall private, public and community land.

(3) THAT the Constitution be amended to introduce a new clause 7lA to ensure that at least

fifteen percent of revenue derived by the national govemment from natural resources is

allocated to the county where the natural resources are allocated. Further, the amendment

seeks to provide that at least five percent of revenue derived by the national government

from natural resources is allocated to the communities where the resources are extracted.

The allocation is to be administered through a representative community management

framework.

(4) TIIAT Article 79 of the Constitution be amended to provide for the Ethics and Anti-

Comrption Commission as an independent constitutional commission with Chapter fifteen

status.

(5) THAT the Constitution be amended to introduce new clauses immediately after clause 86

providing among other things that the Independent Electoral and Boundaries Commission

shall have one single national register and that the Commission shall ensure in respect of
each constituency not less than 80% of the etigible voters in any electoral area are

registered, based on the last population census or the govemment projected population

whichever is the most recent.
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(6) THAT Article 88 of the Constitution be amended to reconslitute the IEBC to consist of
seven persons nominated by political parties based on their numerical strength in

Parliament in the previous general elections.

(7) THAT Article 93 of the Constitution be amended to provide that each govemor shall be

required to file quarterly reports of the County expenditures and development priorities

with the Senate and the respective county assemblies.

(8) THAT Article 110 of the Constitution be amended to provide that the joint resolution of
two speakers shall be before the First Reading and each Speaker shall report the decision

reached to the Respective Houses within seven days.

(9) THAT Article 138 of the Constitution be amended to provide that the IEBC shall publish

results from the constituency returning officers in the Gazette.

(10) THA,T Article 140 of the Constitution be amended to provide for the procedure for filing

a presidential petition as follows-

(a) Within fourteen days after the declaration of the results of a presidential election any

voter may lodge at the Supreme Court a petition challenging the Presidential election

results.

(b) Within seven days after lodging and service of the Petition at the Supreme Court, the

Commission and the Respondents shall file their responses to the petition.

(c) Within seven days after the Commission and tle Respondents file and serve their

responses the Petitioner shall file further affidavits in response to the Commission and

the Respondents.

(d) The Supreme Court shall hear and determine the Petition within sixty days from the

date of the declaration of results.

(e) If the Supreme Court determines the election of the President-elect to be invalid, a

fresh election shall be held within sixty days after the determination.

(l l) TEAT Article 166 of the Constitution be amended to provide that the Judicial Service

Commission shall appoint the Chief Justice and the Deputy Chief Justice subject to the

approval of the National Assembly.
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(12) THAT Article 167 of the Constitution be amended to provide that a judge shall retire

from office on attaining the age of seventy five years but may elect to retire at any time

after attaining the age of seventy years.

(13) THAT Article 172 of the constitution be amended to provide that JSC shall play the

function of appointing judges and not just recommending to the president persons for
appointment as judges.

( 14) THAT Article 203 of the constitution be amended to increase the county revenue

allocation liom l5% lo 45%o of all revenue collected by the national goverrrrnent. Further,

the amendment seeks to change the basis for calculating the allocations to county

govemments "[rom the most recenl audited accounts of revenues received as approved by
the National Assembly to "the previous year's revenues received."

( I 5) THAT the Constitution be amended to introduce a new provision immediately after

Article 204 of the Constitution establishing the Ward Development Fund consisting of five
per cent of the equitable revenue allocated to a county government shall be paid into the

Fund.

( I 6) THAT the constitution be amended to introduce a new provision immediately after

Article 206 of the Constitution establishing the Constituency Development Fund.

(17) THAT Article 232 of the constitution be amended to provide that no ethnic community

shall have more than fifteen per cent of appointments in any state orgar of the National

Government.

(18) THAT the constitution be amended to introduce a new clause 246A to establish the

County Security Advisory Council in respect ofeach county.
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(20) THAT Article 255 of the constitution be amended to provide that any amendment

relating to revenue allocation shall be way ofa referendum.

(See attached in Appendix 2 the proposed Constitution of Kenya (Amendment) Bill as

proposed by the Okoa Kenya Initiative espousing the proposals as already discussed in detait).

1.6 The Pesa Mashinani lnitiative

The Pesa Mashinani Initiative is spearheaded by the Council of Governors (CoG). The Committee

did not receive any presentation from the Council of Governors. However, following extensive

research by the Committee, we observed that the proposals for amendment of the Constitution by

the Pesa Mashinani Initiative related to among other things the following-

(l ) THAT Article 203 of the Constitution be amended to increase the county revenue

allocation from l5% to 45%:o of all revenue collected by the national govemment.

(2) THAT the Constitution be amended to strengthen the role of Senate and the nexus

between the Senate and County Govemments.

(3) THAT the Constitution be amended to provide thal the counties should have their own

gazettement Iaw.

(4) THAT the Constitution be amended to establish the County Security Advisory Council in

respect of each county.

(5) THAT the Constitution be further amended to provide clarity on management of land and

natural resources and forestry, provide for the recalling and impeachment of all elected

leaders, form a successor to CIC as a gatekeeper of laws-KLRC, establish a Loans and

Grants Council and include representatives of the Council of Govemors in the CRA.
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1,7 Interim Report of the Working Group on Social Economic Audit of the Constitution of
Kenya 2010

The Committee benefited from the Interim Report of the Working Group on Social Economic

Audit of the constitution ol Kenya 2010. The working Group was esrablished through a

resolution of the House on 26th February 2Ol4 and gazetted on l5th August 2014 to carry out a

Socio-Economic Audit of the Constitution of Kenya 2010 under the auspices of the Auditor
General. The Terms of Reference for the working Group (wG) was to: assess the impact of the

implementation of the Constitution to the Nation's economy and in particular its public finances;

to make a rapid assessment of the impact of the implementation of the Constitution on public

institutions; to evaluate the social impact resulting from the implementation of the Constitution; to

make recommendations to the National Assembly on potential measures that could enhance

prudent management ofthe country's public resources; to investigate, determine and advise on any

matter related to, relevant, consequential or incidental to the foregoing; and, to consult as

necessary the National Assembly through the Budget and Appropriations committee.

The Committee observed that generally, the Interim Report captured issues that would require

legislative or policy interventions. However. the Committee cited a few areas where the Report

recommends that the Constitution could be reviewed namely:-

The structure and composition of the Senate vis-i-vis its role: Under Article 9g of the

constitution, senators are directly elected by county constituents and thereby are in direct

mandate competition with Governors. The working Group asserts that there is a lack of
clear linkages between the Senator and the county Govemment as envisioned in article

96(1) and no clear provisions exist, requiring consultation between the senator and county

Govemment. The working Group further asserts that in some cases, a directly elected

Senator and Govemor may be representing opposing political parties and this further

complicates the working relationship. The Senate has the power to impeach a Govemor4.

According to the working Group, this undermines the smooth and cordial relations that are

expected between the county govemments and the Senate. The weak institutional linkages

have arguably impeded the effectiveness ofthe Senate and county govemments.

a 
Section 33 ofthe County Covernment Act
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The Working Group recommends that the ideal situation would have been a Senate that

comprises delegates of the counties, elected or appointed by the county government and

therefore directly answerable to the county government. This would be consistent with the

South African and German systems of devolution from which the Kenyan constitution

largely borrowed. In South Africa, members of the National Council of Provinces

(NCOP), the equivalent of the Kenyan Senate, are composed of the executive and

legislative organs of provinces. Indeed the provincial premier, the equivalent of the

Govemor, heads each province's 10 member delegation to the NCOP. In Germany,

members of lhe Bundesral, the equivalent ofthe Kenyan Senate, are representatives of the

16 Lander executives. In such an arrangement, the institutional linkages between the sub-

national units and the second chamber are evident and the representative role ofthe second

chamber is more apparent5.

2. Presidential Petitions: The hearing and determination of Presidential Disputes. The Report

observes that the Supreme Court has a maximum of 14 days within which to hear and

determine the dispute. Where the Court aruruls the election, another election has to be held

within the next 60 days. The Report proposes that the Constitution should be amended to

provide for more time for the determination of election dispules6.

3. Altemative National Political Leadership: The Constitution provides that candidates cannot

seek more than one elective office. In the past, the President was also a Member of

Parliament and most unsuccessful presidential candidates became Members of Parliament.

The decision to exclude presidential losers from parliamentary seats was partly as a result

of the system of government which strictly separates the executive from the legislature.

However, the reality of our politics is that this system locks out political leaders who

contest election from any formal spaces of democratic representation. The net effect is that

the altemative national political leadership is locked out of political decision-making. The

Interim Report recommends that the above challenge can be addressed in two ways. First,

there can be a change ofthe electoral process to provide for the staggering ofthe elections

for president and other elections to allow a person to contest in both elections separately

and relinquish one position for the other. The other alternative is to allow candidates to

' lnterim report of the Working Croup on Social Economic Audit of the Constitution of Kenya 201 O pg43-44
6 lnterim repon of the Working Group on Social Economic Audit of the Constitution of Kenya 20 l0 pg 64-65
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contest for the presidency and parliamentary seats and relinquish the parliamentary seat in

case one wins the presidency. This will ensure that political leadership is in spaces where

negotiations and political decision-making can take place. The working Group also notes

that while the constitution provides for the position of Minority and Majority leaders in
the National Assembly under Article 108, no similar position is recognized in the

constitution in the case ofthe Senate. Party leaders in both Houses play an important role

in negotiating settlements and all their positions and roles should be equally recognized

and protected in the Constitutioni.

Drawing from presentations from the Petitioner (Tunza Kenya Initiative), the punguza Mzigo

Initiative, Mr Njoroge Waweru, (a member of the public) and the Boresha Katiba Initiative and

documentary analysis on the proposed amendments to the Constitution by the okoa Kenya

lnitiative, the Pesa Mashinani Initiative and the Interim Report of the Working Group on Social

Economic Audit of the Constitution of Kenya 201 0, the Committee observes that-

a number of the proposed amendments by the Petitioner arguably do not require

constitutional amendments but raises policy questions. for instance, the proposal that

tourism be a national source in income in particular, that there be provisions to require

primary and secondary school students to visit tourist destinations in the country, the

proposal that traditional medicine be developed and encouraged and adequate public

resources be allocated to research institutions for development of traditional medicine and

that a revolutionary approach to farming be adopted, require policy and administrative

solutions rather than constitutional amendments.

most ofthe proposed amendments to the Constitution by the various Initiatives relate to the

matters listed in Article 255 ol the constitution and therefore require to be approved by a

referendum.

there exists no referendum law to govern the referendum process for the proposals to

amend the Constitution to be approved as required under Article 255(2) of the

Constitution.

7 Interim report of the Working Group on Social Economic Audit of the Constitution of Kenya 20l0 pg 45-46
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1.8 Analysis of the Various proposals

During its 5l't sitting held on 22nd April, 2016, the committee deliberated on the various proposals
made to amend the Constitution by the public and the proponents of key initiatives and made the
lollowing analysis and findings:-

Kiswahili to be Made the National Language of Study and Instruction
(l) Regarding the proposal for Kiswahili to be made the national language of study and

instruction of all subjects is unnecessary as Kiswahili is already a nationar Ianguage and
the status already accorded to it is sufficient.

Provision of Traditional Medicine in

Resourcc be allocated for the same.

the Constitution and Adequate l,ublic

(2) Regarding the proposal for traditionar medicine to be developed and adequate public
resources allocated to research institutions for development of traditional medicine, the
committee found that this would fa[ under regislations or policy matters. Indeed, the
committee was apprised of the Health Bill, 2015 which has provisions on Traditional
Medicine and the seeds and plants varieties (Amendment) Bill, 2015 (although they are
yet an Acts) which has provisions on plants used by indigenous communities and

therefore the matter is substantially being taken care of and need not be provided for in
the Supreme law.

Entitlement of citizens to National Identity Cards
(3) Regarding the proposed amendmenl to Article 12 of the Constitution to provide that

every citizen is entitled to a national identity card, the committee argued that this was

provided for in the same Article.

National Land Commission to administer all Registries, Processes and Dispositions
in Respect of all Private, public and Community Land

(4) With regard to the proposal to amend Article 67 to have the National Land Commission
(NLC) "administer all registries, proce:tses and dispositions in respect of oll private,
public and community land", the committee agreed that this would be conferring an

executive f'unction to an oversight agency (lhe National Land commission) whose role is
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essentially to oversight that function. The Committee holds the view that this is contrary

to the principle of checks and balances as entrenched in the Constitution. Further, the

Commission is only mandated to handle public land.

Sharing of revenue derived from natural resources

(5) On the proposal for the sharing of natural resources between the national government,

county government and the community from which the natural resources have been

extracted, the Committee observed that with the provisions of Article 69(l)(b) which

provide that "the State shall ensure sustainable exploitation, utilisation, managemenl

and conservation of the environmenl and nalural resources, and ensure the equitable

sharing of lhe occruing benefits" there is already a constitutional framework for

sharing of revenue derived from natural resources and what remains is a matter of

implementation by way of legislations. The Committee lurther observed that the

development ofthe enabling legislation is already on course.

Inclusion of capital offences in the Constitution

(6) On the proposals that offences relating to economic sabotage, corruption, tenorism and

drug trafficking are made capital offences, the Committee holds the view that the there

is need to review Chapter Six of the Constitution or the Leadership and lntegrity Act

with a view to reinforcing provisions on integrity. This view is reinforced by the Interim

Report of the Working Group. the Leadership and Integrity Act need to be reviewed to

make explicit provisions that bar persons who do not comply with the provisions of

Chapter Six of the Constitution from holding public office and for the removal ofthose

already in office; provide for lifestyle audit of state officers as a means of enforcing the

provisions of the Chapter and provide for clear procedures and mechanisms through

which the Ethics and Anti-Corruption Commission can enforce compliance with the

Chapter as envisaged under Article 79 of the Constitutions.

Amendments to Chapter Seven of the Constitution on Representation of People

(7) On the proposal by Tunza Kenya to have only three political parties in Kenya namely:

men's parly, women's party and youth's party, the Committee holds the view that this

would contravene the provisions Article 9l(2) of the Constitution which provides that a
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political party shall not be founded on gender basis. This would also curtail the political

rights and freedom of association as enshrined in the Constitution. Consequently, in the

absence of amendment to Article 9l of the Constitution and the Bill of rights, the

Committee recommended that the proposal should not be carried.

Education Requirements for Election as a Member of Parliament

(8) With regard to the proposed amendment for the education requirements in Article 99 (1)

(b) of the Constitution to be expunged, the Committee is of the view that the necessity

for education requirements cannot be overstated as qualifications emanate from functions

to be discharged. The proposal is therefore inconceivable.

Reduction of the Number of Constituencies

(9) With regard to the proposed amendment to reduce the number of constituencies, the

Committee noted that the 290 number of constituencies was arrived at after extensive

negotiations and that the Independent Electoral and Boundaries Commission is mandated

under Article 88(a)(c) and 89 of the Constitution to undertake delimitation of
constituencies boundaries at interviews ol not less eight years but not more than twelve

years.

Review of the functions of the IEBC

( l0) The Committee also holds the view that Article 88 of the Constitution should be

amended to provide that IEBC shall not to deal with issues relating to party primaries.

Independent Electoral and Boundaries Commission

(l l) On the proposal to be amended Article 248 of the Constitution to make for the Ethics and

Anti-Corruption ComnTission an independent Commission, the Committee holds the

view that, EACC is an independent Commission as provided for under Article 248(l ) of

the Constitution as read together with Article 79 of the Constitution.

(12) On the proposal the IEBC cannot compel against the free will of people to determine

whether or not they should be registered, as such the proposed amendment that the IEBC

shall ensure not less than 80% of the eligible voters in any electoral area are regislered is

inappropriate and an impossible responsibility to place on the Commission.
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(13) Regarding the proposal to amend Article 88 of the Consritution to reconstitute the IEBC
to consist of seven persons nominated by poritical parties based on their numericar
strength in Parliament in the previous general elections, the Committee observed that the
proposal is contrary to Article 249(2)(b) of the constitution, as constitutional

commissions are expected to be independent.

Abolishment of the 12 positions of nominated members of the National Assembry
(14) Regarding the proposal to abolish the l2 positions olnominated members ofthe National

Assembly, the Committee observed that the nominations were meant to cater for special
interests.

Reduction of the Members of the Senate or Abolishing the Senate
(15) on the proposal for reduction of the members of the Senate and abolishment of the

Senate, the committee observed that there are challenges of achieving the objective of
the function ofthe Senate as espoused in Article 96(l) of the Constitution because there

exist conflict of interests by the Senators, as they use their positions to strive for
gubematorial elections. Further, the Senators are not linked to the counties. The

Committee concurs with the Working Group observation that there is a need to create a

stronger link between the institution of the Senate and the Counties as is the case in
south Africa and Germany to ensure the senate serves interests of the counties.

(16) on the proposal that the Senate be abolished and its functions be reassigned to the

National Assembly, the Committee holds the view that rhis would substantially weaken

devolution and expose the devolved system of govemment to political pressure from

members of the National Assembly especially those aspiring to be Govemors.

Rotating Presidency

(17) with regard to the proposal for amendment of the Constitution to provide for a rotating
presidency in Kenya and a two-five year limit for each ethnic community, the committee

agreed that this would needlessly compromise democratic values and polarize the

country on ethnic lines.
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Appointment of Cabinet Secretaries from among the Members of Parliament

(18) with regard to the proposal ro amend Article 152(3) of the constitution to provide for

the selection of Cabinet Secretaries from among the Members of parliament, the

Committee observed that the exclusion of the Executive from the Legislature was meant

to enhance the principle of separation of powers and strengthen the independence of the

Legislature.

National Revolution Council

(19) Regarding the proposal to establish a National Revolution Council, the Committee held

the view that Kenya is a Republic and establishment olthe Council would be an attempt

to oust the rule of law and the Constitution.

Mandatory National Military Service

(20) With regard to the proposal relating to establishment of a mandatory National Military

Service this should be left to policy issues.

Inclusion of provisions on tourism and farming in the Constitution

(21) With regard to proposals for provision(s) on tourism to be entrenched in the Constitution

to foster tourism as a national source of income and the entrenchment ofa revolutionary

approach to farming in the Constitution, the Committee holds the view that these are

policy questions and hence requires policy solutions.

Review of the number of constitutional commissions and their membership

(22) The Committee also observed that the proposal to review the number of constitutional

commissions and their membership with a view to enhance their efficiency and viability

in terms of costs should be done within the respective Acts of Parliament.

Increase of the retirement age of Judges

(23) On the proposal to increase the retirement of age of judges, the Committee holds the

view that this would raise questions of efTectiveness in terms of service delivery. The

Committee observed that the proposal is unnecessary as there is no scarcity oflabour and

excludes the young talent.
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Evaluation of Judges

(24) on the issue of evaluation ofjudges every five years, the committee observes that there

is need to establish a semi-autonomous organ to handle disciplinary cases of the judicial

officers within the JSC to evaluate the performance of judges through a legislative

framework.

Increase of devolved funds

(25) With regard to the proposals for increase of the devolved funds, the Committee observes

that this one ofthe issue being debated and should be reviewed.

Establishment of the NGCDF and the Ward Development Fund in the Constitution.

(26) With regard to the proposals entrenching the National Government Constituency

Development Fund (CDF) the Committee observes that the National Govemment

Constituency Development Fund Act, 2016 was enacted recently and there is need to

give time for the operationalization and implementation of the new law. On the proposal

for entrenchment of the Ward Development Fund (WDF) in the Constitution, the

Committee observes that this should be reviewed in consultation with the Senate.

Public Service appointments

(27) On the proposal that Article 232 of the Constitution to be amended to ensure that all

communities are effectively represented in all public service appointments, the

Committee observed that this provision need not be put in the Constitution as it is an

issue of implementation of the already enacted legislation including the National

Cohesion and Integration Act.

County Expenditure's Reports to the Senate by the County Governors

(28) on the proposal for Govemors to file quarterly reports of the County Expenditure with

the Senate, the Committee argues that this is tantamount to self-reporting by Govemors

instead of the current constitutional oversight institutions such as the office of Auditor-

Ceneral and Controller of Budget, EACC and Commission of Revenue Allocation.

(29) The proposal for amendment of Article I l0 of the Constitution relates to matters of

procedure which should be provided for in the Standing Orders.

Contit rliotal I nltbne nldlion Ot'cnight Clnmittce32



Presidential Election Petition

(30) The proposed amendment on the timelines for a presidential election petition is one of
the issues being debated and should be reviewed.

Appointment of the Chief Justice and Deputy Chief Justice by the JSC

(31) With regard to the proposed amendment to Article 166 of the Constitution to have the

appointment of the Chief Justice and Deputy Chief Justice appointed by the Judicial

Service Commission and not the President, the Committee observed that this would be

tantamount to harmful concentration ofpower in the JSC and would defeat the principles

ofchecks and balances and oversight.

Establishment of County Security Advisory Council

(32) With regard to the proposal for the establishment of County Security Advisory Council

in respect of each county, the Committee observed that under the current dispensation

security is a national govemment function and the proposal therefore needs to be

reviewed.

Reduction of the Number of Counties- Amendment to First Schedule

(33) On all the proposal for the reduction ofthe number of counties by the various Initiatives,

the Committee observes that this one of the issue in contention eliciting diverse

responses including those in support ofthe comprised existing two-tier system vis-avis a

three tier system and the Commitlee recommends that the proposal be reviewed.

RECOMMI'NDA'II()NS

The Committee recommends to the National Assembly that:-

l. a review of the Constitution be undertaken with a special reference to the issues raised in

this Report and the recommendations of the Working Group on Social Economic Audit of

the Constitution of Kenya 201 0, and that the outcome of the review forms the basis for the

proposal ofthe relevant amendments to the Constitution.
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2. in view of paragraph (l) above, a legislative framework be developed to guide the review

process

3. the Constitutional lmplementation Oversight Committee to oversight the review in line

with its constitutional mandate on oversight over implementation of the constitution

4. a copy of this Report be forwarded to the Petitioner in line with the provisions of the

National Assembly Standing Order 228.

Signcd.....

Chai

The Hon. Njoroge Baiya, MP,

Constitutional Implementation Oversight Committee

I)atr::. JU
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MINUTES OF THB 56 rrr sIt"t'ING oF Tl{It coNSTITUTIoNAL

IMPLEMENTATION OVER SIGIIT COMMITTEE IIELD ON THURSDAY' MAY

05, 2016 AT MEDIA CENTRD' MAIN PARI,IAMENI-BUILDINGS, AT IO.OO AM'

AI}SENT WITII APOLO(;Y

l. The Hon. Grace Jemutai KiPtui, MP

2. The Hon. Mahamr'rd' M' Maalim' MP

L The Hon. James Lomenen, MP

4. The Hon. Boniface O Otsiuta, MP

5. The Hon. (Dr.) Dahir Duale Mohammed' MP

6. The Hon. Bowen, David Kangogo' MP

7. The Hon. Peter N. Gitau, MP

8. The Hon. Steven Kariuki, MP

ln-Attcndancc Nation:t I Asscntb ly

I

2

Mr. John Mutega

Mr. Nebert Ikai Lomechu

- Plincipal Clerk Assistant II

- Clerk Assistant Ill

PRESENT

I . The Hon. Njoroge Baiya, MP - Chairperson

2. The Hon. Moitalel Ole Kenta, MP - Vice Chairperson

3. The Hon. Benson M' Kangara, MP

4. The Hon. Abdul Rahim Dawood, MP

5. The Hon. Sakwa J. BunYasi, MP

6. The Hon. Sabina Chege, MP

7. The Hon. Omulele ChristoPher, MP

8. The Hon. Alice Muthoni Wahorne' MP

9. The (Dr.) Hon. Humphrey K Njuguna' MP

10. The Hon. Rose Rwamba Mitaru' MP

11. The Hon. Protus Akuja, M P'

12" The Hon' Shakila Abdalla, MP

13. The Hon. Samuel K' Chepkonga' MP

14. The Hon. Ababu Namwamba ECFI' MP

15. The Hon David Gikaria, MP

16. The Hon. Aramat Lemanken, MP

17. The Hon. MarY Wambui, M'P

18. The Hon. John LodePe Nakara' MP

19. The Hon. Manson NYamweYa' MP



MIN.NO.2 40/05/05/2016: PIi.EI,IMINAI{IIIS

The meeting was called to order at '10.20 am and' commenced with a word of prayer from the

Chairman.

MIN.NO.2 41tOSt05l20l6: CONITIRM A'r'roNS Ol,"t'll It MINU'IES

The minutes of the 50t" sitting helcl on 22nd April,20l6 were confirmed as a true record of the

deliberations of that meeting and signed by the chairman after being proposed by Hon'

Humphrey K. Njuguna, MP and seconded by tton' David Gikaria' MP'

The minutes of the 51tr sitting held on 22"d April, 2016 were confirmed as a true record of the

deliberations of that meeting and signed by the Chairman after being proposed by Hon' David

Gikaria, MP and seconded by Hon. Humphrey K' Njuguna' MP'

The minutes of the 52nd sitting hetd on 23'd April,20l6 were confirmed as a true record of the

deliberations of that meeting and signed by the Chairman after being proposed by Hon' Omulele

Ckistopher, MP and seconded by I'lon Humphrey K' Njuguna' MP'

The minutes of the 53d sitting hetd on 23'd April, 201 6 were confirmed as a true record of the

deliberationsofthatmeetirrgandsignedbytlreChairmanafterbeingproposedbyHon.Samuel
K. Chepkonga, MP and seconded by I-lorr' Bcnson M' Kangara' MP'

The minutes of the 54'h sitting held on 28'r'Aplil,2016 were confirmed as a true record of the

deliberationsofthatmeetingandsignedbytheClrairmanafterbeingproposedbyHon.Samuel
K. Chepkonga, MP and seconcled by FIou' Beuson M' Kangara' MP'

The minutes of the 55th sitting held on 3'd May, 2016 were confirmed as a true record of the

deliberations of that meeting and signed by the Clrainnan after being proposed by Hon' Rose

Mitaru, MP and seconded by l-[on Hurrphrey K' N.itrguna MP'

MIN.NO. 242/05105120r6: ADOP'I'Io N OI.- I{EPO IIl' ON CONSIDERA'TION OF

PE'I'I]'ION llY N{A.lolL (R]'D.) JOEL KIPRONO ROP

Alt the Members present unanimously :r,itl-rtecl the IePoft on considelation of petition concerning

theneedforparliamenttoharmonizeallexistingdraftproposalsforamendingtheconstitution

intoonehybriddraftbillfornationalt.tli:l.cttdttnlarrdapprovedthesamefortablingbeforethe

House on ThursdaY, 5'h MaY, 2016'



MIN.NO.243 l05/05/201(r: Al)JOURNN,I EN'I'

There meeting adjourned at I2.30 pm

SI(;N



MINUTES OF TIIE 55TII SIT'TING OF' TIM CONSTITUTIONAL
IMPLEivIENTATION OVERSIGHT COMMITTEE EELD ON TUESDAY, MAY
03,2016 AT MEDIA CENTRE, MAIN PARLIAMENT BUILDINGS, AT IO.OO AII.

PRESENT

L The Hon. Njoroge Baiy4 MP - Chairperson
2. The Hon. Benson M. Kangara, MP
3. The Hon. Abdul Rahim Dawood, MP

4. The Hon. Sakwa J. Bunyasi, MP

5. The Hon. Sabina Chege, MP

6. The Hon. Omulele Christopher, MP

7. The Hon- Alice Muthoni Wahome, MP

8. The @r.) Hon. Humphrey K. Njuguna, MP

9. The Hon. Rose Rwamba Mitaru, MP
10. The Hon. Protus Akuja" M.P.

11. The Hon. Shakila Abdall4 MP

ABSENT APOLOGY
1. The Hon. Moitalel Ole Kenta, MP - Viee Chairperson

2. The Hon. Samuel K. Chepkonga, MP

3. The Hon. Ababu Namwamba EGH, MP
4. The Hon. Steven Kariuki, MP

5. The Hon David Gikaria" MP
6. The Hon. Aramat Lemanken, MP

7. The Hon. Boniface O. Otsiula, MP

8. The Hon. Grace Jemutai Kiptui, MP

9. The Hon. @r.) Dalir Duale Mohammed, MP

10. The Hon. Bowen, David Kangogo, MP

I l. The Hon. Mary Wambui, M.P
12. The Hon. Peter N. Gitau, MP

13. The Hon. John Lodepe Nakara, MP

14. The Hon. James Lomenen, MP

15. The Hon. Mahamud, M. Maalim, MP

16. The Hon. Manson Nyamweya" MP

In-Affendance National AssemblY

1. lMr. John }r4utega

2. \4r. Nebert Ikai Lomechu

- Principal Clerk Assistant Ii
- Clerk Assistant III



The meeting was called to order at 10.20 am and commenced with a word of prayer from the
Chairman.

ItrN.NO. 237 t03 /05/7076: RECOMMEN'DATIONS OF TIIE INTERIM ITEPORT OF
ECONOMIC

AUDIT OF THE CONSTITUTION OF I(ENYA 2O1O

The committee considered -the contents of the lnterim Report of the working Group on Social

Economic Audit of the constitution of Kenya 2010. The committee observed that, most of the

issues raised in the lnterim Report were either of legislative or policy concems. However, the

committee cited a few issues where the constitution could be opened up for review namely:-

The Structure and composition of the senate vis-d-vis its role: The committee observed

- that the Senate as surrpntly conitituted is in direct competition with county govemments.

The committee also observed that there is no clear Iinkages between the Senator and the

county Govemment as envisioned in article 96(l) that would enable consultation

between the Senate and County Govemments. The attention of the Committee was drwan

to the assertion of the Working Group that, in some cases, a directly elected Senator and

Govemor may be representing opposing political parties and this would complicate the

working relationship. The fact that the Senate has the power to impeach a Govemor, the

smooth and cordial relations that arc expected befween the county govemments and the

Senate are strained.

THB,WORICNG GROL? ON SOCLdL

Presidential Petitions: The Committee observes that, the period set for the hearing ard

determination of Presidential Disputes is short. The Committee further observes that the

Supreme. Court is only left with a maximum of I 4 days within which to hear and

determine the dispute and this could be opened up for amendment to provide for more

time for the determination of election disputes.

Alternative National Political Leadership: Noting that, the Constitution provides that

candidates cannot seek more thar one elective of6ce, those who lose on presidential

elections are excluded out from the formal decision making processes. The Committee

also felt that this could be opened up for discussion and review.

\trN-IiO.2i6l03/0512016: PRELIMINASIES



The Committee tasked the Secretariat to incorporate the above observations into the Report of

ihe Committee on the foregoing subject.

MIN.NO.238/03/0 5/201 6: RECOMMEI\DATIONS

AII the members present agreed on the following recommendations to the NationalAssembly:-

a review and audit of the Constitution be undertaken with a special reference to the

provisions and issues highlighted by the respective proponents of the amendment

proposals outlined in this Report and the recommendations of the Working Group on

Social Economic Audit of the Constitutron of Kenya 2010, and that the review and audit

be used to guide amendments to the Constitution.

2. in view of paragraph (l) above, a legis'lative framework.be developed to guide the review

Process.

3. the Constitutional implementation Oversight Committee oversight the revicw ard audit in

line with its constitutional mandate on oversight over imPlementation of the Constitution

4. a copy of this Report be forwarded to the Petitioner in line with the provisions of t}e

National Assembly Standing Order 228.

MIN.NO. 239 103 /0 5 120t6 : ADJOURNMENT

There meeting a journed at 12.00 pm un6 1s56lved to meet on Thursday, 5$ May,2016 at 10.00

am to adopt the RePort.

SIGN..,.. DATE

CHdzu'ERSON



MINU:TES -OF' TEE 54TH SITTING OF THE CONSTITUTIONAL
II\{PLEMENTATION OVERSIGHT COMMITTEE HELD ON TIruRSDAY,
APRIL 28,2016 AT SN{ALL DINING, MAIN PARLIAMENT BIJILDING, AT 1O.OO AM.

PRESENT

1. The Hon. Njoroge Baiya" MP - Chairperson
2. The Hon. Ababu Namwamba EGH, MP
3. The Hon. Benson M. Kangara, MP

4. The Hon. Sakwa J. Bunyasi, MP

5. The Hon. Samuet K. Chepkonga, MP

6. The Hon. Boniface O. Otsiul4 MP

7. The Hon. Omulele Christopher, MP

8. The Hon David Gikari4 MP

9. The (Dr.) Hon. Humphrey K. Njugun4 MP
10. The Hon. Alice Muthoni Wahome, MP
i I . The Hon. Peter N. Gitau, MP

12. The Hon. Sabina Chege, MP

13. The Hon. Shakila Abdalla" MP

14. The Hon. Steven Kariuki, MP

15. The Hon. Mary Wambui, M.P

ABSENT WITE APOLOGY
1. The Hon. Moitalel Ole Kent4 MP - Vice Chairperson
2. The Hon. Abdul Rahim Dawood, MP

3. The Hon. Grace Jemutai Kiptui, MP

4. The Hon. (Dr.) Dahir Duale Mohammed, MP
5. The Hon. Bowen, David Kargogo, MP
6. The Hon. Protus Akuj4 M.P.

7. The Hon. John Lodepe Nakara, MP

8. The Hon. James Lomenen, MP

9. The Hon. Malamud, M. Maalim, MP

i 0. The Hon. Aramat Lemanken, MP

I i. The Hon. Rose Rwamba Mitaru, MP

12. The Hon. Manson Nyamweya, MP

IN-ATTENDANCE

I . }r4r. John Mutega

2. Mr. Nebert Ikai Lomechu

3. N4r. Donald Manyalla

4. Ms. Winnie Kizia

- Principal Clerk Assistant II
- Clerk Assistart III
- Legal Counsel II
- Media Relation

NATIONAI- ASSEMBLY



MIN.NO. 230 12810417016: PRELIMINARIES-

The meeting was called to order at 10.00 am and commenced with a word of prayer from the

Chairmaa.

MIN.N O. 23 1 I 78 / 0 4 l20t 6 : CONFIRMATI ON OI,- MINUTES

The minutes of the 4ts sitting held on 126 April,20l6 were confirmed as a true record of the

deliberations of that meeting and signed by the Chairman after being proposed by Hon.

Christopher Omulele, MP and seconded by Hon. Boniface Otsiula, MP.

The minutes of the 486 sitting held on 23'd April, 2016 were confirmed as a true record ol ttre
deliberations of that meeting ard signed by the Chairman after being proposed by Hon.

Christopher Omulele, MP and seconded by Hon. Boniface Otsiul4 MP.

The minutes of the 49s sitting held on l5s March, 2016 were confirmed as a true record of the

deliberations ofthat meeting and signed by the Chairmaa after being proposed by Hon. Boniface

OtsiDl4 MP and seconded by Hon Hon. Benson Kaagar4 MP.

MIN.NO. 232/78/0417016: MATERS ARISING

(a) Under lv[Il:i. zl4l74l04l20t6: the Committee resolved to follow up with Cabinet

Secretary for Devolution and Special Programs with regards to facilitation of Inter-

Govemmental Relations Technical Committee (IGRTC) and on the Report they had

confirmed to file with the Committee after three weeks. The Committee resolved to invite
them afler 5s May, 2016.

MAJOR TRTD.) JOE,L KTPITONO ROP

The Committee tasked the secretariat to consider some ofthe recommendations contained in the

lnterim Report of the Working Group on Social Economic Audit of the Constitution of Kenya

2010 and fumish the Committee at the next meeting.

CorresDondences to the Commiftce

(a) The attention of the Committee was drawn to a request for a meeting with "The

Devolution Forum" with a view of presenting a memorandum on the issues status of

IvIIN.NO. 233/28104/2016: REPORT ON CONSIDERAIION OF TIIE PETITION BY

l!trN. N O. 234128 /04/20 1 6 : A-liY O TIIER B USINESS



devolution after three years of implernentation. The Committee tasked the Committee

secretariat to liaise with the organization and get convenient dates for the same.

Q) Th6 attention of tlre Committee was also drawn to a letter from the Council of Govemors

on provision of retirement benefits for employees of county govemments. The

Committee reso)ved to invite the National Treasury, the Council, the krter-Govemmental

Relations Technjcal Committee, the Attomey-General, the Kenya Law Reform

Commission and the Public Service Commission with a view to addressing the issue of

pensions of county governments' workers.

\,IIN.NO . 23 51281 04/2016: A-DJOIIRNMENT

There being no ary other business the meeting adjourned at.l 1.30 am

DATE

CIIAIRPERSON

srGN.....d.tfuwi





PRESENT

l. The Hon. Njoroge Baiy4 MP - Chairperson
2. The Hon. Moitalel Ole Kenta, MP - Vice Chairperson
3. The Hsn. Samuel K. Chepkonga, MP
4. The Hon. Ababu Namwamba EGH, MP

5. The Hon. Benson M. Kangara, MP
6. The Hon. Steven Kariuki, MP

7. The Hon. Aramat Lemanken, MP
8. The Hon. Boniface O. Otsiul4 MP
9. The Hon. Omulele Christopher, MP

10. The Hon. Alice Mutloni Wahome, MP
11. The (Dr.) Hon. Humphrey K. Njuguna, MP

12. The Hon. Rose Rwamba Mitaru, MP

ABSENT W]T}I APOLOGY
l. The Hon David Gikari4 MP

2. The Hon. Abdul Rahim Dawood, MP
3. The Hon. Grace Jemutai Kiptui, MP
4. The Hon. Sakwa J. Bunyasi, MP
5. The Hon. Sabina Chege, MP

6. The Hon. (Dr.) Dahir Duale Mohammed, MP
7. The Hon. Bowen, David Kangogo, MP
8. The Hon. Mary Wambui. M.P

9. The Hon. Protus Akuja, M.P.

10. The Hon. Peter N. Gitau, MP

I I . The Hon. John Lodepe Nakara, MP
12. The Hon. Shakila Abdallq MP
1 3. The Hon. James Lomenen, MP

14. The Hon. Mahamud. M. Maalim, MP

15. The Hon. Manson Nyamweya, MP

ln-Attendance National Assemblv

I . \,1r. Nicholas Emejen

2. N4r. John Mutega

3. Ms, jemimah Waigwa

4. lr,1r. Nebert Ikai Lomechu

5. Ir4r. Alex Mutuku

- Principal CIerk Assistant I
- Principal Clerk ASsistant II
- Legal Counsel II
- Clerk Assistant III
- Serj earit-At-Arms

MINUTES O[' TIIE 53RD SI'TTING OF TITF', CCNSTITUTIONAL
IMPI,EMENTATION OVERSIGI{T COMMITTEE IIT',LD ON SATUR,DAY,

APRTL 23,2016 AT COLUMtsA ROOM, GREAT RIFT VAILEY I.ODGE AND GOLD

RESORT, NATVASEA, AT 11.00 AM.



MIN.NO.227 t23l04l2016: PREI,iItrNARIES

The meeting was called to order at 11.30 am ard commenced with a word of prayer from the

Chairman.

MrN.NO. 228t73t04/Z016: RECOMMENIDATIONS

The Committee proposed the followings recommendations for consideration at the next sittings:-

(a) a review and audit of the Constitution should be undertaken with a special reference

to the provisions and issues highlighted by the respective proponents of the

amendment proposals, and that the review and audit be used to establish whether

there is need or justification for amendmerts to the Constitution,

(b) in view of paragtaph (a) above,-a legislative framework Should be developed to

guide the reyiew aDd ensurc the process is undertaken smoothly.

(c) a copy ofthis Report be forwarded to the Petitioner in line with the provisions ofthe

National Assembly Standing Order 228.

IUTN.NO. 229t22/04/2 016: ADJOURNMENT

There meeting adjoumed at 12.00 pm and resolved to meet on Tuesday, 26s April, 20i6 at 12.00

pm

,m"*? DATESIGN.

CI14.IR?ERSON



IVIINUTES OF TEIE 52ND SI'ITING OF THI' CONSTITUTIO}iAL
IMPLEMENTATION OVERSIGI{T COIUMITTEE reLD ON SATUR}AY,
A?RIL 23,2016 AT COLUMBA ROOM, GREAT RIFT VAILEY LODGE AND GOLD

RE6ORT, NATVASEA, AT 8.30 AM.

PITESENT

l. TheHon. Njoroge Baiya, MP - Chairperson
2. The Hon. Moitalel Ole Kenta" MP - Vice Chairperson
3. The Hon. Samuel K. Chepkong4 MP

4. The Hon. Ababu Namwamba EGH, MP

5. Ttre Hon. Benson M. Kangara, MP

6. The Hon. Steven Kariuki, MP

7. The Hon. Aramat Lemanken, MP
8. The Hon. Boniface O. Otsiula, MP

9. The Hon. Omulele Christopher, MP

10. The Hon. Alice Muthoni Wahome, MP
I l. The @r.) Hon. I{umphrey K. Njuguna, MP "

I2. The Hon. Rose Rwamba Mitaru, MP

ABSENT WITH APOLOGY
l. The Hon David Gikaria, MP

2. The Hon. Abdul Rahim Dawood, MP

3. The Hon. Grace Jemutai Kiptui, N&
4. The Hon. Sakwa J. Bunyasi, MP
5. The Hon. Sabina Chege, MP

6. The Hon. @r.) Dahir Duale Mohammed, MP

7. The Hon. Bowen, David Kangogo, MP

8. The Hon. Mary Wambui, M.P

9. The Hon. Protus Ah{a, M.P.

10. The Hon. Peter N. Gitau, MP

I 1. The Hon. John Lodepe Nakara, MP

12. The Hon. Shakila Abdalla, MP

13. The Hon. James Lomenen, MP

I4. The Hon. Mahamud, M. Maalim, MP

15. The Hon. Manson Nyamweya, MP

ln-Attendance National Assernblv

l. \,{r. Nicholas Emejen

2. lr,1r. John Mutega

3. Ms. Jemimah \\taigy',a

4. Mr. Nebert Ikai Lomechu

5. lv{r. Alex Mutuku

- Principal Clerk Assistant I
- Principal Clerk Assistant II
- Legal Counsel II
- Clerk Assistant III
- Serjeant-At-Arms



MIN.NO.224n3104/7076: PRELIMINARIES

The meeting was called to order at 8.30 am and commenced with a word of prayer from the

Chairman

MIN,NO. 225123/04/7016: ANAIYSIS OF TEE VTEWS OF THE KEY PROPOSAI TO
AMEND THE CONSTITUTION

The Committee continued with the analysis as follows:-

In crease of devolved funds

(1) With regard to the proposals for increase of the devolved funds, the Committee holds

the view that this should only be reviewed taking into considerations of what is

required to finance the nationat functions vrs a vis the devolved functions.

Establishment of the CDF and the Ward Development Fund in the Constitution.

(2) With regard to the proposals entrenching the Constituency Development Fund (CDF)

and Ward Development Fund (WDF) in the Constitution, the Committee argued that

this should be considered along tlre basis of sustainability ard economic viability as

well as the doctrine ofseparation ofpowers.

Public Sergice appoiDtmenb

(3) On the proposal that Article 232 of the Constitution to be amended to ensure that all

communities are effectively represented in all public service appointments, the

Committee argued that this is not a provision to be put in the Constitution. The

Committee is contented that the principle is already caphrred under the National

Cohesion and Integration Act.

County Erpenditure's Reports to the Senate by the County Governors

(4) on the proposal for Govemors to file quarterly reports of the Counfy Expenditure with

the Senate, the Committee argues that this is tantamount to self-reporting by

Govemors.

(5) The proposal for amendment of Article 110 of the Constitution relates to matters of

procedure which should be provided for in the Standing Orders,



Presidential Electiou Petition

(6) The proposed amendment on the procedure for filing a presidential election petition

raises an issues of anxiety and threaten paralysis in the country with the risk of

extending pressure to the Judiciary.

Appointment of the Chief Justice and Deputy Chief Justicb by the JSC

(7) With regard to ihe proposed amendment to Article 166 of the Constitution to have the

appointment of the Chief Justice and Deputy Chief Justice qppointed by the Judicia)

Service Commission and not the President, the Committee observed that this would

adulterate the unprecedented symbolic role of the President as the Head of State. The

instihrtion ofthe Presidency must be safeguarded.

Establishment of County Security Advisory Council

(S) The proposal for the establistiment of County Security Advisory Council in respect of

each county is untenable in light of security threats froin terrorism. The amerdment

would also politicize security and would be akin to establishment of federal state yet

Kenya is a unitary state. Security is also a national government function as provided for

under Part One ofthe Fourth Schedule to the Constitution. The amendment would also

conhavene the principle of cenhality of command as applied in security matters.

Reduetion of the Number of Counties- Amendment to First Schedule

(9) On all the proposal for the reduction of the number of counties by the various

lnitiatives, the Committee noted that this would split the country along ethnic lines.

Further, the proposal by Boresha Initiative would re-establish the defunct system of

governance referred to provincial administration. IJowever, the fact that various p)ayers

have made proposals on the matler, the amendment to reduce tle number of counties

should be put in a gonstitutional conference.

I{IN.nN O. 7z 6 173 I 0 4 I 201, 6 : AD J O IrT.M{ENT

There rneeting adjoumed at i0.30 am and resolved to meet at l1.00am same day

,
t, DATE





MINUTES OF THE 51SI SI TING OF TI{E CONSTITUTIONAI,
IMPLEMENTATION O\/ERSIGIIT COMMITTEE HELD ON FRIDAY, A}RTL
22, 2016 AT COLU-MBA ROOM, GREAT RIFT VAILT]Y LODGE AND GOLD
RESORT, NAIVASHA, AT 2.OO PM.

PRESENT

I . The Hon. Njoroge Baiyq MP - Chairperson
2. The Hon. Moitalel Ole Kent4 MP - Vice Chairperson
3. The Hon. Samuel K. Chepkong4 MP
4. The Hon. Ababu Namwamba EGH, MP
5. The Hon. Benson M. Kangara, MP
6. The Hon. Steven Kariuki, MP
7. The Hon. Aramat Lemanken, MP
8. The Hon David Gikaria" MP
9. The Hon- Boniface O. Otsiula, MP
10. The Hon. Omulele Christopher, MP
lT. The Hon. Alice Muthoni Wahome, MP
12. The @r.) Hon. Humphrey K. Njuguna, MP

ABSENT WITI{ APOLOGY
1. The Hon. Abdul Rahim Dawood, MP
2. The Hon. Grace Jemutai Kiptui, MP
3. The Hon. Sakwa J. Bunyasi, MP.
4. The Hon. Rose Rwamba Mitaru, MP
5. The Hon. Sabina Chege, MP

6. The Hon. @r.) Dahir Duale Mohammed, MP

7. The Hon. Bowen, David Kangogo, MP
8. The Hon. Mary Wambui, M.P

9. The Hon. Protus Akuja, M.P.

I0. The Hon. Peter N. Gitau, MP

I I . The Hon. John Lodepe Nakara,.MP

I2. The Hon. Shakila Abdalla, MP
13. The Hon. James Lomenen, lr4P

I4. The Hon. Mahamud, M. Maalim, MP
15. The Hon. Manson Nyamweya, MP

In-Attendance National Assemblv

i . Mr. Nicholas Emejen

2. Mr. John Mutega

3. Ms. Jemimah Waigwa

4. Mr. Nebert Ikai Lomechu

5. ]r&. Alex Mutuku

- Principal Clerk Assistant I
- Principal Clerk Assistant Il
- Legal Counsel II
- Clerk Assistant iII
- Serjeant-At-Arms



AMEND T}IE CONSTITUTION

The Committee continLted with the analysis of the various presentations and found that:-

t)

(2)

Article 88 of tle Constitution should be amended to provide that IEBC should not to

deal with issues relating to parly primaries.

the Ethics xpd Anti-Comrption Commission is already an independent Commission

under Article 248 of the Constitution.

IEBC cannot compel peopJe to be registered.

the I2 positions of nominated members of the National Assembly should be retained on

the basis that they are meant to cater for special interests.

the proposal to have three members of the Senate (One Man, One Woman and One

Young Person) fiom each county based on the proposed three parties infringes on

human rights.

to abolish the Senate and to reassign its fi.mctions to the National Assembly is

tantamount to ousting devolution and would expose the devolved system of govemment

to political pressure fiom members of the National Assembly aspiring to be County

(3)

(4)

(s)

(6)

Gqvemors.

(1) the proposal for amendment of the Constitution to provide for a rotating presidency in

Kenya and a fwo-five year limit for each ethnic community would polarize the country

on tribal lines further'

(8) the proposal to establish a National Revolution Council would be an attempt to oust the

rule of law 6d the Constitution.

(9) the proposal relating to establishment of a mandatory National Military Service shou)d

be left to policY issues

(J0) the proposal5 for provision(s) on tourism to be entrenched in the Constitution to foster

tourism as 6 national source of income and tbe entrenchment of a revolutionary

approach to farming in the Constitution are policy questions and hence requires policy

solutions.

I'ITN.NO.221l22 104/2O16: PRELIIVI{ARIES

The meeting was called to order at 2.00 pm and commenced with a tord o'f prayer.

l\[IN.NO.22z/2210412016: ANALYSIS OF TI{E VIEWS OF Tffi ffiY PROPOSAL Tq



(t l)

( l2)

(13)

the proposal to review the number of constitutional cornmissions and their membership.

with a-view to enhance their efftciency and viability in terms of costs should be done

within the respective Acts of Parliament.

&e proposal to increase the rethement of age of judges would raise questions of
effectiVeness in terms of service delivery due to old age.

On the issue of vetting judges every five years, the Committee suggests that what need

to be established is a successor to the Judges and Magistrates Vetting Board (JMVB)

but this should be dom.iciled in Judicial Service Cornmission (JSC) as a semi-

autonomous organ to handle disciplinary cases of the judiciai officers. However, the

Commitice noted that, there is a proposal to legislate on such a Iegal framework and

therefore the matter is being taken care of in a legislation.

MIN.NO. ?2312210412016: A-DJOULNMEN r
There meeting adjoumed at 6.00pm and resolved to meet on Saturday 23'd April, 2016 at

8.3Oam

SIGN..... DATE

CIIAIRPERSON



T{INI]TE,S OF TIIE sOTH SITTING oF THF', CoNSTITUTI0NAL
IMPLEMENTATION OVERSIGET COI\{MITTEE HELD ON FRIDAY, A-PRIL
27,2076 AT COLIJMBA ROOM, GREAT RTFT VAILEY LODGE A}D GOLD
RESORT, NAIVASHA, AT 9.30 AM.

P]tII,SF],NT

l. The Hon. Njoroge Baiya, MP - Chairperson
2. The Hon. Moitalel Ole Kenta. MP - Vice Chairperson
3. The Hon. Samuel K. Chepkongq MP
4. The Hon. Ababu Namwamba EGFI MP
5. The Hon. Benson M. Kangarq MP
6. The Hon. Steven Kariuki, MP
7. The Hon. Aramat Lemalken, N,IP

8. The Hon David Gikariq MP
9. The Hon. Boniface O. Otsiula, MP
I 0. The Hon. Omulele Christopher, MP
11.'The Hon. Alice Muthoni Wahome, MP
12. The @r.) Hon. Humphrey (. Njuguna, MP

ABSENT WITH APOl-OGY
l. The Hon. Abdul Rahim Dawood, MP
2. The Hon. Grace Jemutai Kiptui, MP
3. The Hon. Sakwa J. Bunyasi, MP
4. The Hon. Rose Rwamba Mitaru, MP
5. The Hon. Sabina Chege, MP

6. The Hon. @r.) Da}ir Duale Mohammed, MP
7, The Hon. Bowen, David Kangogo, MP
8. The Hon. Mary Wambui, M.P

9. The Hon. Protus Akuja" M.P.

I0. The Hon. Peter N. Gitau, MP

I L The Hon. John Lodepe Nakara, MP
12. The Hon. Shakila Abdalla, MP

13. The Hon. James Lomenen, MP

14. The Hon. Mahamud, M. Maalim, MP
) 5. The Hon. Manson Nyamrveya, MP

In-Attendance National Assemblv
l. Mr. Nicholas Emejen

2. Mr. John Mutega
3. Ms. Jemimah Waigwa

4. \4r. Nebert ikai Lomechu

5. N4r. Alex Mutuku

- Principal Clerk Assistant I
- Prircipal Clerk Assis'umt [I
- Lega'l Counsel II
- Clerk Assistant III
- Serjeant-At-Arms



Mr.,^.NO.216/22104/2016: PRELII'{II{ARIES

The meeting was called to order at 9.30 am and commenced with a word of prayer

The Chair informed the meeting tha! the Commiitee was holding a retreat after to consider t}e

views received during the consideration of lhe "Petition to the National Assembly by Maior

(Rtd) Joet Kiprono fi.op concerning lhe need for Parliamenl lo lake over lhe proce-ss of
amending the Constilulion by using all exisling drafl proposals lo consolidate and produce

one comprehensive hybrid draft for National Referendum". The Chairman also gave an

overview of what was required of the Committee.

r\{rN.No.217122l04/2016:

The Committee considered the draft Report and observed that

a number of the Proposed amendments by the Petitioner arguably do not require

constitutional amendments but raises policy questions, for instance, the Proposal that

tourism be a national source in income in particular, that there be provisions to require

primary and secondary school students to visit tourist destinations in the country, the

proposal tlat traditional medicine be developed and encouraged and adequate public

resources be allocated to researcb institutions for development of taditional medicine

and that a revolutionary approach to farming be adopted, require policy and

adminishative solutions rather than constitutional amendments.

most of the proposed amendments to the Constitution by the various Initiatives relate to

the matters listed in Anicle 255 of the Constitution and therefore require to be approved

by a referendum.

there exists no referendum law to govem the referendum process for the proposals to

amend the Constitution to be approved as required under Article 255(2) of the

Constih:tion.

The Committee analyzed the presentations made by the Petitioner (Tunza Kenya Initiative), the

Punguza Mzigo Initiative, Mr Njoroge Waweru, (a member of the public) during the "Open

Consultative Forum". The Committee also considered the presentations of the Boresha Katiba

MAJOR OBSERVATIONS ON TEE \rIEWS OF THE
STAICEEOLDERS

MTN.No. 218n2t04D076: ANAIYSIS OF Tm VIEWS OF Tm ICEY PROPOSAI TO
A.MENID TTTR CON STITUTI ON



Initiative and the'documented anal,vsis on the proposed arnendmerrb to the Constitution by the

Okoa Kenya Initiative and 0re Pesa Mashinani Initiative.

The Committee found that:-

(l) the proposal to have Kiswahili made the national language of study and instruction of
all subjects is unnecessary as Kiswahili is already a national language and the status

already accorded to it is sufficienL

(2) the proposal for Aaditionai medicine to be developed and adequate public resources

allocated to research institutions for development of traditional medicine would not

require a constitutional amendment intervention but a poiicy intervention. The attention

of the Committee was drawn to current Health BilI, 20 i 5 which has provisions on

Traditional Medicine and the Seeds and Plants Varieties (Amendment) Bill, 2015

rvhich has provisions on p)ants used by indigenous communities and therefore the

' matter is substantially beihg taken care of and need not be provided for in the Supreme

law.

(3) the proposal to provide that every citizen is entitled to a nationil identiry card was taken

care ofunder Article 12 ofthe Constitution.

(4) the proposal to amend Aticle 67 to have t}re National Land Commissioo Q\LC)

"administer all registries, processes and dispositions in respect of all pruate, public

and community /and", would be conferring an executive function to an oversight

agency whose role is essentially to oversight that function. The Committee observed

that this would contravene the principle ofchecks and balances further thatNLC is only

mandated to handle public land.

(5) the proposal for sharing of natural resources between the national govemment, county

govenment aad the community was taken care of under Article 69(1)(b) which

provide that "the State shall ensure sustainable exploitation, utilisation, management

and consertation of the environment and natural resources, and ensure. the equitable

sharing of the accruitg benefi.ts".

(6) the proposals that oflences relating to economic sabotage, comrption, terrorism and

drug kafficking are made capital offences ra,ould iequired a review of Chapter Six of

the Constitution u,ith a vieu, to reinforcing provisions on integrity.

(7) the proposal for only three political partias in Kenya namel),: men's party, women's

party and youth's party would contravene the provisions Article 91(2) oi the



Constitution which prorides ihat a political party shail not be founded on-gender basis

and also curiail the political rights aad freedom of association as e-irshrined in the

Constitution.

(8) the proposal to expunge Article 99(i)(b) of the Constitulion education requirements

would undermine flre necessity for education requirements for Members of Pariiament.

(9) the proposal to reduce the number of constituencies is not yet due for review. The

Committee firdher observed that the 290 number of coastituencies was arrived at after

extensive negotiations.

MIN.NO.219 t72t04t7016: AfiY OTHER BUSINESS

Sfudy Visits bY the Corrmittee

The Committee was informed that the study visit to the Tynwald (Parliament of Isle of Man) was

scheduled for mid May, 2016. The objective of the visit is to: share aad compare experiences on

the rvorkings of the lsle of Maa Govemment and its bicameral legislature; understand the

systems put in place to curb conflict between the two Houses of Parliament and the operational

challenges and successes of the system of govemance in the lsle of Man and that the following

were tle members of the delegation:- Hon. Moitalel ole Kenta, Vice-Chairman & Leader of the

Delegation; Hon. Sakwa J. Bunyasi, MP; Hon. Benson Mutura Kangara, MP; aad, Hon. Rose

Rwamba Mitaru, MP.

The Committee was also informed that the Chairman had been invited to the Conference on the

"lmplementation of Modern African Constitutions: Challenges and Prospect" to be held in

pretoria South Africa, from 23'd to 246lune. 2016. The Chairman was to be accompanied by

Hon. Grace Jemutai Kiptui, MP; and, Hon. Christopher Omulele, MP.

The Committee was informed that tle Secretariat was following up on the study visit to

Rsmania.

A{IN .NO.77012210417 016: ADJOURNMENT

There meeting adj oumed at One O'clock arid resolved to meet at 2.00pm same day

SIGN
r /,'l ,J

(d.itr.,'..r/.,'i\\CHAIRPERSON..

DATE



MINUTES OF THE 46th SITTING OF TI{E CONSTITUTIONAL
IMPLEMENTATION OVERSIGHT COMMITTEE IIELD ON WEDNESDAY,
MARCH 23,2076 AT MINI CHAMBER, PARLIAMENT BUILDING , AT 1T.30 AM.

l. The Hon. Njoroge Baiya, MP - Chairperson
2. The Hon. Moitalel Ole Kenta, MP - Vice Chairperson
3. The Hon. Ababu Namwamba EGH, Mp
4. The Hon. Benson M. Kangara" MP
5. The Hon. Sakwa J. Bunyasi, MP
6. The Hon. Omulele Christopher, MP
7. The Hon David Gikaria MP
8. The Hon. Peter N. Gitar:" MP
9. The Hon. Rose Rwamba Mitaru, MP
10. The Hon. John Lodepe NakarA MP
I l. The Hon. Abdul Rahim Dawood, MP
12. The Hon. Grace Jemutai Kiptui, MP
I 3. The Hon. Aramat Lemanlen, Iv{P

14. The Hon. 1{r'mphret K. Njugrina MP

ABSENT WITH APOLOGY
1. The Hon, Protus Akuja, M.P.
2. The Hon. Steven Kariuki, MP
3. The Hon. Sabim Chege, MP
4. The Hon. Alice Muthoni Wahome, MP
5. The Hon. Boniface O. Otsiula, MP
6. The Hon. Samuel K. Chepkong4 MP
7. The Hon. @r.) Dahir Duale Mohammed, MP
8. The Hon. Shakila Abdalla" MP
9. The Hon. Mary Wambui, M.P
10. The Hon. James Lomenen, MP
I l. The Hon. Mahamud, M. Maalim, MP
12. The Hon. Boweno David Kaagogo, MP
13. The Hon. Joel M. Mutambu, MP
14. The Hon. Manson Nyamwey4 MP

In-Attendance

Tunza Kenya Initiative
Major Rtd Kiprono Rop

Punsuza l\{zigo Initiative
1 . Hon Moses Kuria" MP
2. Mr. Sande Olayo

- Petitioner

PITESENT



3. Mr. Chris KYalo

4. Ms. Warda La-zaro

5. Mr. Njui Joachim

6. Mr. Asuga Ian

Member of the Public
(See attached list- APPendix )

In-Attendance
I . Mr. John Mutega

2. Ms. Jemimah Waigwa

3. \4-r. Nebert Ikai Lomechu

4. }r4r. Donald ManYala

5. Ms. Wimie Kiziah

6. Ir4r. StePhen Nyakuti

National Asscmblv
- Principal Clerk Assistant II
- Legal Counsel II
- Clerk Assistant III
- Research Officer III
- Media Relations Officer
- Audio Recorder

MIN.NO.l 9 /23t03/2016: PRI'LIMINAzuES

The meeting was called to older at 11.30am a.nd commenced with a word of prayer from the

Chairman. Thereafter, the Chair allowed time for introductions'

Standing on a point of Order, the Hon. Christopher Omulele requested the Chairman to allow

another member to preside over the meeting as he had allegediy exhibited bias by participating

in a press conference which discussed among other things the Okoa Kenya lnitiative. However,

after extensive deliberations, Members resolved that the Chairmar: had participated in the press

conference in his capacity as a Member of Parliament and not as the Chairman of CIOC and as

such the issue of bias did not arise. The Committee further observed that the decisions would be

made by the Committee ald not the Chairman. ln this regard therefore, the Committee resolved

that the Chairman should proceed aad preside over the meeting'

MIN.NO.200123103t?016: CONSULATATIVE FORUM ON T}IE PETITION BY MAJOR

CRTD) JOT]L KIPRONO ROP ON INTRODUCTIONOFA
COMPREIIENS IVE BILL TIIAT INCORPORATES AIL
THE CONSTITIITIONAL AMENDMENTS PROPOSI1D BY

VARIOUS IND IVIDUALS AND BODIES

Duri:rg the "Open Consultative Forum", the Committee received several plesentations on the

proposed amend.ments to the Constitution from various persons. The Presentations were as

follows-

A. Presentation by l\{ajor @td) Joel Kiprono Rop on a Petition for introduction of a

comprehensiYe to consolidate the constitutional amendments proposed by various

initiatives.

2



\4ajor @td.) Joel Kiprono Rop, the Petitioner in the matter urder consideration representing the

"Tunza Kenya i,nitiative" made the following proposals for amendment of the ConstitutioD-

( I ) TIIAT, a National Revolution Council be established consisting of among other persons

- the President of Kenya, the Chief Justice of Keny4 the National Leader of Political
Opposition, the Speaker of the Senate and the Chairperson of the Commission for
Science, Tecboology and lnnovation. The justification given for this proposai was that
Kenya requires a peacefirl, nationalist and non-confrontational process that occurs within
the Constitution and the laws of the land, As such, there is need to entrench the
Revolution Council in the Constitution.

(2) THAT, the number of Counties be reduced from forty seven to three namely the East
Coast County (comprisiag the former North Eastem and Coast Provinces), the Cental
Mount County (oomprising the former Central and Eastem Provinces), and West Valley
County (comprising the former Rift Valley, Westem and Nyanza Provinces). The
justification given for this proposal was that, the reduction in number of counties will
foster effectiveness and effrciency in sewice delivery.

(3) TIIAT, Kiswahili be made the nafional language of study and instuction of all subjects,

except study and irstruction of subjects of other languages, at all levels of education. The
justification given was that a national language is the most important form of culhual
expression and independence.

(4) TIIAT, the Constitution be amended by inserti::g a new chapter on National Economy

to ensure among other things that the Salaries and Remuneration Commission reviews

the minimum wages for all workers in both private and public sectors. The justification
given for this proposal is that the National Economy is the most important societal
engines and as such it should be recognized in the Constitution.

(5) TI{AT, the Chapter i-n the Constitution relating to land be amended as follows-
(a) Article 62 (2) of the Constitution be re-drafted to provide that public la:rd shail vest

in and be held by a couDty govemment in tust for the people resident in the county

and shall be administered by the County Government;

@) Article 63(2) of the Constitution be amended by inserting a new sub-paragraph (iv)
to provide that all land including properry therein from the British white settlers and

foreign investors should be classified as public land and that on leasehold tenure

should be re-classified as Community Land ard held by the relevant County

Govemment in trust for the affected community;
(c) That prilate land under freehold tenure il Kenya should not be ior more than ninety

nine (99) acres. Any individual Kenya:r or organization holding land in excess of
that figure may hold it on leasehold tenure, from the relevant county govemment,

for a period not exceeding nineteen (19) years; and

(d) That a person who is non-citizen or organization that is not wholly ou.ned by
Kenyans may not hold land for farming in Kenya on the basis of any arrangement,

including freehold arrd Ieasehold.

(6) THAT, Chapter Seven of the Constitution relating to representation be amended to
among other things provide that-

3



(a) there shali be three political parties in Kenya; men's party, women's party and

Youth's PartYi
(b) there shall be three mernbers of- the Senate (One Man, One Woman and One Young

Person) from each countY;

(c) the existing forty seven counties shall be equated as forty seven constituencies with

three members ia each constituency giving rise to a total of 14i members of the

National AssemblY; and

(d) the Senate be modeled as a hybrid of the current system and an arrangement sirrrilar

to the House of Lords of the UK.

(e) the education requirements in Article 99 (t) (b) ofthe Constitution be expunged.

(7) THAT, Chapter Nine of the constitution be amended to provide for a rotating presidency

in Kenya and a two-five year limit for each ethnic community. The justification given for

this proposal is that the amendments will ensure sustained peace, harmony, stability and

development in KenYa.

(8) THAT, a mandatory National Mililary Service of not less than two years for all

secondary school leavers be a constituent part of the Kenya Defence Forces. This will

allow increased participation in national development projects.

(g) THAT, provision(s) on tourism be entrenched in the constitution to foster tourism as a

national source in income. In particular, the provisions- should require primary and

secondary school students to visit tourist destinations il the country.

(10) TIIAT, the Constitution be amended to ensure that traditional medicine is developed

and encouraged and adequate public resources are allocated to research institutions for

development of taditional medicine. This is because many Keny,ns rely on tradition

medicine.

(11) TIIAT, the constitution be amended to entench a revolutionary approach to farmi-ng

which proposes among other things that all process-able farm produce intended for

extemal markets are fully processed, branded and packaged to intemational standards

before export and that there is no importation of all types of farm produce that are similar

to those produced in Kenya. This proposal will foster the agriculture sector in the

country.

B. Presentafion by Hon. Moses Kuria on the "Punguza Mzigo Initiative".

The Hon. Moses Kuria representing the "Punguza Mzigo latiative" made the following proposals

for amendment of the Constitution-

( I ) THAT, the number of Counties be reduced from 47 to l6;

(2) THAT, the number of single member constituencies be reduced from 290 to 200;

(3) THAT, the insitution of the Senate be abolished and the functions of the Senate be re

designated to the National Assembly;

(4) TIIAT, all positions for nomi-nations of Members of the National Assembly and County

Assemblies be abolished; and,

(5) TIIAT, the positions of the 47 women representatives positions be scrapped.

4



' The justification for the proposals for amendment of the Constitution by the Punguza l4zigo
Initiative is geared towards reducing the public wage bill aad in liae with the governnent's
austerity measures.

C, Presentation by Mr Njoroge Waweru - A Member of the Public

Mr. Njoroge Waweru observed that there was need for a comprehensive referendum law to be

developed to address the ambiguities that exist as evidenced in the process of verification of
signatures by IEBC for the Okoa Kenya Initiative. He requested the Commjttee to expedite on
the process ofthe development ofthe law.

MIN.NO. 201 123 I 03 D01 6: WAY FORWARD

Having heard the presentations on the proposals for amendment of the Constitution and after
extensive deliberations, the Committee resolved to re-invite the Council of Governors, the Okoa

Kenya Secretariat arrd the Boresha Katiba Initiative in ttte subsequent meetilg.

MIN.NO.202/23/0312016: AD.IOURNMEN'I & DATE OF NEXT MEETING

There being no any other business the meeting adjoumed at fifteen minutes past Two O'clock.

{SIGN

CIIAIRPERSON
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MINUTES OF THE 45'h SITTING OF THE CONSTITUTIONAL
IMPLEMENTATION OVERSIGHT COMMITTEE HELD ON WENESDAY
MARCH 23,2076 AT MINI CHAMBER, PARLIAMENT BUILDING, AT 9.30 AM.

PRESENT

1. The Hon. N)oroge Baiya, MP - Chairpetson
2. The Hon. Moialel Ole Keota, MP - Yice Chai4rerson
3. The Hon. AbabuNamwamba EGH, Mp
4. The Hon. Bensoo M. Kangara, MP
5. The Hon. Sakwa J. Br:-uyasi, MP
6. The Hon. OmuIeIe Cbristopher, MP
7. The Hon David Gikatir, MP
8. The Hoo- Peter N. Gitau, MP
9. The Hon. Rose RwambaMitaru, MP
10. The Hon. Joho LodepeNakara, MP
'11. The Hon. Abdul Rahim Dawood, MP
12. The Hoo. Gtace Jemuta.il{iptui, MP
13. The Hon. Aramathman-ken, MP
14. The Hon. Huaphtey K. Niugura, MP

ABSENT WITH A.POLOGY
1. The Hon. Protus Akuja, M.P.
2. The Hon. Steveo Kariuki, MP
3. The Hon. Sabina Chege, MP
4. The Hon. Alice Muthoni Wahome, MP
5. The Hoo. Boaiface O. Otsiu]a, MP
6. The Hoo. Samuel K. Chepkonga, MP
7. The Hon. @r.) Dahir Dua.le Mohammed, MP
8. The Hon. Sh"kir, Ab.t, 2, MP
9. The Hon. Maty Wambui, M.P
10. The Hon. James Lomenen, MP
11. The Hon. Matramud, M. Maa]im, MP
12. The Hon. Bowen, David Kangogo, MP
13. The Hon. Joel M. Muembu, MP
'14. The Hon. Maason Nyamweya, MP

In-Attendance
1. Mr. Joba Mutega
2. Ms. Jemimah STaigwa
3. Mr. Nebert Ikai l6mgghu
4. Mr. Dona.ld Manyala
5. Ms. lTinnie Kiziah
6. Mr. Stephen Nyakuti

National Assemhlv
-Principal Clerk Assistant II
- kgal Couosel II
- Cletk Assistant III
- Research OfEcer III
- Medra Relations Of6cer
- Audio Recorder



MIN.NO.196/23l03/2016: PRELIMINARIES

The meedng was ca-lled to order at 9.30am and commenced with a word of prayer from the

Chairman.

MLN.N O.79'.1 / 23 / 03 / 2076:
D

AI
VIT) r) E

The l*gal Counsel took the Members on a summary of the various proposals to amend the

constitution as follows:

R F

PROPOSALS BY OKOA KENYA INITIATTYE
Cornroenrs

b t to be amendcd
Provision of thc CoastirutiooSummary of ttre proposalProposal

Scehs to iocrcase the
equitable share of the
revmue raiscd nationally that
is a.llocatcd to county
govcmxocnts ftom EJtcen

pcrceot to forry 6vc pcrcent
io the prcccding 6aaocial
ycat.

The aocndurcats arc justiEed

by ttre fz.ct that there havc
bcer dclays i.o auditing
accou.Dts of rcveouc aad the
rpprovd of accouots of

Atticle 203(.i) of thc Coostitutioa

of theArticle 203(2)

Coostrtutioo.
To amend thc Constirution to

inc-reasc the coufltY tcvenue

allocatioo 6oo 15Yo to 45o of dl
revco.uc collected by thc netional

govetllJuCnt

Fr:sthcr, scets to change the basis for

calcuJating the a.llocatioos to cor]rlty

govc-EorDc:ots "from the most leceDl

tuditcd accomts of leveoucs

received as approvcd by thc Nationd
Asseobly to "rhc prcvious Yea-1s

rgvenucs received "

Revenue
allocation

Thcre alrcady exists z ocw
Act sceling to cstablish thc
CDF.

The a-Elcndgleot seeks

introducc a oew clause 206A
toduce new ptovision

irooediately eftcr Anicle 206 of the

ColsEtution cstablishing the

Sc&s to rnto

Cooststuen Develo ment Fund

2. Rccognition of
the Coostiruency
Developmeot
Fund

The initiitivc arguca th2t the
amendment will ensurc that
thc pcoplc of Kcnya have
toote control of the affairs
tbat arc haodlcd by their
rcprescatatives at t}rc local
IeveL

The amendmerrt seeks

inuoducc a oew dause 2MA
toThc iaitiative also proposes

sqldaioilg 5% froto tbc 45%

oroposed above be allocatcd to a

V.ra eq""Ir"ri"" Fuod ro be

utilizcd in each couoty to irEPleoe,lt

plojects in c\.erY u'"d.

that theEst2blishmcflt
of thc Ward

Developrnerit
Fund.

3

Thc arocndroent sccks to
ptomote and improve ecccss

aod quality of cducation at
the couoty level.

Pa-ragraphs 15 arrd 16 and 9 of
Part 1 and Palt 2 of the Fourtl
Scbcdule to thc Constitution
respectively.

Sceks to aneod the Coostitutioo to

dcvolvc inftastructurc and

admiaistratioo of Primary schools,

soecizl education aod secood:ry

stools ro the cot-ty govem-Eelrt

4. Education

Par:.gry!tr.2 of Part 1

Fouth Schcdr:le to
Coosdrutioa respectively.

of the
the

end the Constin-rtion to

tbe cficcr that tle managcmert of
folests, u'ild.life rescrvcs aod

sancturries and water conscnratodcs

Sceks to am

counshaU be a

Foresrs, W-tldlife

Reserscs and

Sznctuadcs and

Water
Conscr\ntoues

) The iaitietive argues that the
aoendoent is iofouned by
rtre fac that the local
cornqrunitics have greater
stale in the reservation oI

I

I



n,Ilc80n forcsts, wrldlife aad warcr

6. Secu-rity Sceks to amend the Consritutioo by
iatroducing a oew clausc 246A to
catablish the County Sccurity
Advisory Council in respect of each
county.

This supported by dre fact
county govelnoerrts oeed to
tavolved in securi mattets

that
be

Articles 240 of the Coostitution es

read with paragraph 7 ofPan 1 of
thc Foutth Schcdule to the
Constitutioo.

There is need to arn.nd
Articlc 24O of rhe

Constitution, which
cst blishcs the Nationd
Scclrity Cor:ncil and
pengraph 7 of the Bill which
provides tbat policc services
arc fr:octioss of thc national
govcrnmcnt, as wdl.

7 To abolish the
systcE
provincial
ad.oinistratioo

SceLs to amcod thc Coostitution as
thc Nationa.l Goverrrment did aot
rcstllrcture the srstem of
lrlmini<tla1iqn, coomonly kaovro as
provincial adoinis tatioo as required
by thc Coostitution.

Sectioo 17 of tbe Sixth Sctredule
to the Constitutioo.

Thc propsal is alrcady
provided for uodcr sccrioa
17 of thc Sixth Sch.dulc to
thc Coattitution and the
Rcpon for restrocturing of
thc provincieJ a.lnin;stlatio!
is still pendiog aod has a

27 /8/2016 deadlic.
,\mcndsrcnt of
thc Constinrtion
to providc

ProPc!
proccdu.tcs for
ttrc
impcachmcot of
Govemors aod
Deputy
Govcmors

I}c arncndment sceks to securc the
duc ptocess and adhercrice to thc
ru.lcs of natural justice.

Article 181 of the Constitutioo
provides for reooval of thc
courty govemor. There is oo
provisioo for removal of deputy
govcmo!s.

Tlre asrcad:rcots can bc
iodudcd in thc County
Govetnrncnt Act which is
thc subsEntivc lzvr that
applies to tbe impeechrocnt
proccss of govemor aad
firrtber rueke provision for
ttrc dcputy govemor-sce
scctioo 33 of thc Afi which
dcds with impeacb-ocnt.

9 Sucngthcoing
the tole of the
National Land
Corooissioo.

Thc aoendment seeks to provide ao
additiond 6:.oction to the Natiooal
Laad Coo-oission by providiag that
&c Cornmission shall administcr all
tcgistdes, proccsses a-od dispo sitioas
ia:espect of ali pEivate, pubLic a-od

coto.munity land.

Article 67 of the Coostitutioo. Aaminisgztioo of Lafld
Rcgistrics is oow
adni.istqrd uoder the
Mnistry of Laads.(Sce the
Lead Rcgisuation Act Crp.
300). Furtlcr, &c NLC is
oandatcd to dce.l wirh oaly
public laod . Alr e-rucndrDcnt
to Acidc 67 of rhc
Constitution,r,ould also
rcqutc fitther arocndmcnt
to e]low NLC to also

administcr plivatc eod
cooaruaity lud, Furtber, thc
a-ocadrucot would dso
tequte the rea-ligning of thc
Natiooal L,arrd Cotnrnissioo
Act and thc Land
RcFistration Act-

10. Dc6ning the
rolc and bcne6ts
for comruunitics
ia natr:rd
lesoutrces

Thc aocnd-oent seeks to cosure that
ttrc natiooal goverune.t shall easute
that at least Eftcen perccnt of
reveauc deriyed by thc oatiooai

Soveromcflt from oatrua] resources is
allocatcd to the county whctc the
ttatural lcsources are allocated.

Further, the amendrncat secks to

Aracndrnent sc&s to insert a oew
Artide 71A

Thcre is a Bill ia thc Housc
ttrc Nrnua.l Rcsourccs
(Classcs of Transactions
subicct to RitiScation) ELich
secLs to deel with thc issucs
of ratiEcation of agrecmcnr
for sharing of natural
tesources.
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11. Elcction
Rcforms to
strcogthcn thc
dectoral systeo
to clsurc ftcq
f^1! aod

EInSP,IICOT

accoultable
dcctions

that at least 6ve petccnt of
dcrived by the oatiooel

goverDment from oatural lesources is
""Io."t.d to rhe coo.Euities sLcrc

the tcsoulces ale ertlactcd.

Tle allocation i5 to be adroittistcted

tlrough a represeotativc cororor:aity

providc
!eveoue

ent ftametrork
The zsrcodocot sc&s to
expaad the fiurctions of the
IEBC arrd !.coastitute the
Commissioa. IEBC is
bowever qoe of thc
Coostitutiood Coraois sions
uader Articlc 248 of the
Constitutioo.

The lodcpcodent Electoral aod Aocodgrcot sceks to ameod
A-rtide 88 of the Constitution ard
scctioos 4 aad 5 of thc IEBC Acr

Bor:adades Cocrmissioo shdl have

q,1e singlc aatioaal register.

The Corooissioo sha.ll enswe thac

Tlc votcr regrstgtioa systean

and octhod uscd shall be simplc,
iccuratc, vcrGablc, sccure,

accountable, alrd tr'ffrsPalent.

The voter rcglstraion sYstem

shall ceprure any two of thc

follo.*,ing biometric feeturcs: tbc
6nger pdnts, the facial fceturcs

or lis rccogmtioa.

There shdl bc onc bioroctric
voter rcgistatioa kit in everY

polliog satioo fot purposcs of
rcgistntioo of votcts.

Votcr lcgistration shall be dooe
at every designatcd alld gazened

polling statioo.

The Commissioo shall cause to
bc publishcd in the Gazcne ttrc
oatiooal rcgister of votets sixty
days before the date of thc
gcneral election vi) In t}lc case of
a by-clcctioo, the Comrqission
shall publ.ish in the Gazctte dre

rdevaat portioo of thc oatioral
rcgister of voters thirty daYs

bcforc rhc by-dectioo

Thc Commission shatl within
sixty days of the corD{aenccrDeot

of cach year cause to be

published in ttre Gaz ette 23d to
oake available to every PoLitica.l
party, the names ard ad&esscs

of each persoo regrstered during
the prcccCing year.

TLc Coanmission shall ensute in
of each consti not

1

I

I
I

I



less than 807o of thc cligiblc
votcrs in eny electoral atea arc
rcgistcrcd, based oo ttre last
populatioa ccosns or tlc
govefifr1ent projected
popolatioo phichcvcr is the
EOSt rCCeOt.

The Comoission sha.ll eosute
tiat t}rcre is 6:11 ard complete
disdosure to the public of all its
ploccsscs) io6astructure,
dccisions, and tlrnsactioos,
iodudiag awa-td of serviccs arrd
contracts related to vote!
regisurtioa.

Ioscrtiou ofa new clausc 86A
The IEBC shall also appoiot a

retuoing officer for eacb
constituency and a presiding of6cer
for cach polling station which shall
bc tesponsiblc for all the clectivc
scats oamcly presidential, senate,
gOveraoq natiooal assembly aod
roeo leplcscrrtative and county
asseobly.

Iascrtioa of 85B
Ttc systco of voter identiication
shdl be dectrooic.

Iasettion of Article 86C
Votcs rcsults shdl be bcamed to the
public thrcugh at lcast threc
accedited telcvision stations, oedia
llouses and to the Com-rnission-

Inscrtion of Article 88A
The Commrssion shdl carry outs its
operatioos aod activities in aa open
and ttursparent manne!.

Aocnd-ucot of A-rticle 88A
Sccks to recoostitlrtc the IEBC
Coooission.

It shall coosist of seven pcrsoos

nomi.oated by political parties based

oo their nr]mericd strength i.o

Padiaoeot in the previous geaeral
dections

The chairpersoo shdl elect
cheirperson ftoo aooog theoselves



40. Cabinct
scclct2les to bc
appointcd
among mcobcrs
of Parliamcnt
rnd oot privatc
sectol

The Coostitution does oot bar the

Presideot from appoindng oerobcrs

of Parliaocot as Cabinct Sccret-a-ries

Tbr ooly limitatioo is that a Cabioct

Sccicury shall aot bc a McEbc! of
PadiaocaL

Anidc 152(3) of tbe Constitutioo.

41. RetiJeloeot agc

for judges to be
74 ald oot 70.

,A-oeodoeat oeady si.o.ilar to the oae

by Okoa Keoya.
Artide 167 of tlc Coostitution.

42. Inclersc
allocation to
counties to 467o

Asreadrocnt is highc! then th2t of
Okoa Kcaya by 1%

A.oeodmeot of Article 203(2) of
the Constitution.

43. lnctcasc CDF to

57o froo thc

cuEcnt 2.5Yo

Thit is oot a coostitutioaa.l

arncadocot but oae 'rhicb rcqoites
the aocorkocot of the ocw CDF lavr.

44. Reduction of thc

numbcr of

Commissioners

The Coostitutioo providcs that each

coami<sion shall consist of at-least

t!-ree, but not Etolc than ni-oe

gIcfobe$.

Thc amcndment is inforrocd by the
fact that the wagc Bill is higb.

A.arcndnent of Artidc 250(1) of
thc Constitutioo-

MrN.NO.198 /15 /03 /2016:

There being no any othet busioess the meeting adiou-rned at thirty mi-nutes Past Teo O'clock.

S]GN DATE I )--\ sl\ \r"k
CHAIR}ERSON



MINUTES OF TITE 44.TH SITTING OT' THE CONSTITUTIONAL
IMPLEMENTATION OVERSIGHT COMMITTEE HELD ON TUESDAY,
MARCH 15,2016 AT IVIEDIA CENTER, MAIN PARLIAMENT BUILDING, AT 10.30
AM.

l. The Hon- Njoroge Baiya, MP - Chairperson
2. The Hon. Moitalel Ole Kenta, MP - Vice Chairperson
3. The Hon. Ababu Namwamba EGH, MP
4. The Hon. Benson M. Kangar4 MP
5. The Hon. Sakwa J. Bunyasi, MP
6. The Hon. Omulele Christopher, MP
7. The Hon David Gikaria" MP
8. The Hon. Protus Akuja, M.P.
9. The Hon. Peter N. Gitau" MP
10. The Hoo. Rose Rwamba Mitaru, MP
11. The Hon. Johl Lodepe Nakar4 MP
12. The Hon AMul Rahim Dawood, MP
13. The Hon. Grace Jemutai Kiptui, MP
14. The Hon. Aramat Lemanken, MP

i . The Hon. Steven Kariuki, MP
2. The Hon. Sabina Chege, MP
3. The Hon. Alice Muthoni Wahome, MP
4. The Hon. Humphrey K. Njuguna MP
5. The Hon. Boniface O. Otsiula" MP
6. The Hon. Samuel K. Chepkonga, MP
7. The Hon. @r.) Dahir Duale Mohammed, MP
8. The Hon. Shakila Abdalla, MP
9. The Hon. Mary Wambui, M.P
10. The Hon. James Lomenen, MP
11. The Hon. Mahamud, M. Maalim, MP
12. The Hon. Bowen, David Kangogo, MP
13. The Hon. Manson Nyarnweya" MP

1. N4r. Joh Mutega
2. It4r. Nebert Ikai Lomechu
3. Ms. Christine Odhiambo

The meeting was called to order at l0.30arn and commenced *'ith a u,ord of prayer from the
Chairman.

PRESENT

ABSENT WITH AI'OLOGY

In-Attendance National .{sse mblr'

- Principal Clerk Assistant II
- Clerk Assistant III
- Legal Cor.rnsel

MIN.n* O. 193/1 5 /03 1201 6 : PRFI,LIN{IN ARTES



ML.,-.NO.194 n5t03120 6: CONFIRN{ATIONS OF ES

THE CONSTITI]TIONAL AME,NDMENTS PROPOSED BY
VARIOUS INDTVIDIJAIS AND BODIES

Members considered the Petition and resolved that:

ia order to provide a platform for al1 the stakeholders enumerated in the Petition, it was

needful for the Committee to host an "Open Consultative Forum".

the "Open Consultative Fomm" be sheduled for Tuesday, March 22,2016 and the

invitati,on to the same be placed i:r a daily Newspaper(s) nationwide-wide circulation.

The meeting further observed that, tle outcome of the "Open Consultative Forum" will guide the

Committee on ttre subsequent steps to take.

2

T{IN.NO.1 9sl t5/03/2016: ADJOURNTIENT & DA]'E OF NEXT MEETING

There bei:rg no any other business the meeti:rg adjoumed at thirty minutes past Eleven O'clock.

srGN.......... [-Lla]l t:lrx\r.DATE

2

The Minutes of the 41'1 sitting held on 25fi February,20i6, were confirmed as true record ofthe
deliberations of that meeting and signed by the Chairmaa after being proposed by Hon Protus

Akuja, MP and seconded by Hon. Abdul Rahim Dawood, MP'

MIN.NO.195/15/03/2016: CONSIDARATION OF TIIE PETITION BY MAJOR (RTD)
JOEL KIPRONO ROP ON INTRODUCTION OF A
COMPREIMNSfVE BILL THAT INCORPORATES ALL



MINUTES OF THE 4IST SITTING OF THE CONSTITUTIONAL
IMPLEMENTATION OVERSIGHT COMMITTEE IIELD ON THURSDAY,
FEBRUARY 25,2016 AT 9TII FLOOR HARAMBEE BOARD ROOM, PARIIAMENT
BUILDINGS, AT lO.OO AM

I'RIISENT

l. The Hon. Njoroge Baiya, MP - Chairperson
2. The Hon. Moitalel Ole Kenta, MP - Vice Chairpcrson
3. The Hon. Grace Jemutai Kiptui, MP
4. The Hon. Sakwa J. Bunyasi, MP
5. The Hon. Benson M. Kangara, MP
6. The Hon. Samuel K. Chepkonga, MP
7. The Hon. Boniface O. Otsiul4 MP
8. The Hon. Abdul Rahim Dawood, MP
9. The Hon. Omulele Christopher, MP
10. The Hon David Gikaria, MP
1 l. The Hon. Protus Akuja, M.P.
12. The Hon. Peter N. Gitau, MP
13. The Hon. Rose Rwamba Mitaru, MP
14. The Hon. Sabina Chege, MP
15. The Hon. @r.) Dahir Duale Mohammed, MP
16. The Hon. Shakila Abdalla, MP
17. The Hon. Mary Wambui, M.P

1. The Hon. Ababu Namwamba EGH, MP
2. The Hon. James Lomenen, MP
3. The Hon. Mahamud, M. Maalim, MP
4. The Hon. Steven Kariuki, MP
5. The Hon. Bowen, David Kangogo, MP
6. The Hon. @r.) Humphrey K. Njuguna MP
7. The Hon. John Lodepe Nakarq MP
8. The Hon. Aramat Lemanken, MP
9. The Hon. Manson Nyamwey4 MP
10. The Hon. Alice Muthoni Wahome. MP

1. Mr. John Mutega
2. Ms. Jemimah Waigwa
3. Mr. Nebert Ikai Lomechu
4. Mr. Donald Manyala
5. Ms. Winnie Kiziah
6. Mr. Alex Mutuku

-Principal Clerk Assistant II
- Legal Counsel II
- Clerk Assistant III
- Research Officer
- Media Relations Officer
- Sergeant at Arms

ABSENT WITH APOLOGY

IN-ATTENDANCE NATIONAL ASSEMBLY



The meeting ya5 called to order at 10.20a.m. ald commenced with a word of prayer from the
Chairperson.

MIN.NO. 182/25/02/2016: CONFI]IMATIO NS OF MINUTES

The Minutes of the 39fr sitting held on 18t February, 20i6, were confirmed as true record of the

deliberations of that meeting and signed by the Chairman after being proposed by Hon Protus

Akuja, MP and seconded by Hon Benson Kangara, MP.

The Minutes of tlte 406 sitting held on l8s February ,2016, were confirmed as true record of the

deliberations of that meeting and signed by the Chairman after being proposed by Hon David

Gikaria, MP, ard seconded by Hon. Shakila Abdalla, MP.

MIN.NO.l83/2 5/02t2016: CONSII)ARAI'ION OF TI{Ii, PI'TITI()N BY MAJOR (RTD)
JOEL KIPRONO ROP ON INTRODI]CTION OF A
COMPREHENSIVE BILL TI{AT' INCORP ORATES ALL
TIIE CONSTITUTIONAI AMENDMENTS PROPOSED BY
VARIOUS INDIVIDUALS AND BODIIIS

The Chair briefed Members that the Petition was committed to the Committee by the Honurable
Speaker of the National Assembly on February 10,2016, as per standing orders 227 (1). The
attention of the Committee was further drawn to the provisions of Standing orders 227(2) that
requires the Committee to report to the petitioner by way of a report laid on the Table of the

House within sixtY (60) daYs.

WAYFORWARD

After being allowed time for comments a:rd observations, the members resolved that:

a) the secretariat develops a draft work-plan on the consideration of the Petition and invite

Major @td) Joel Kiprono Rop (petitioner), the Council of Governors, the Okoa Kenya

Secretariat, Hon Moses Kuria, MP, Hon Asman Kamama, MP, the Attomey General and

Independent Election and Boundary Commission;

b) a retreat be organized where constitutional experts would be invited to advise the

Committee on the subject matter; ald,
c) a list ofthe said experts be suggested in the next meeting.

l\{IN.NO.l84/2 5/0212016: ANY OTHER BLISINESS

Invitation by the Judges and Magistrate Vetting Board to a Joint-Retreat.

The Committee considered an invitation by the Judges ard Magistrate Vetting board to a Join-
Reteat with the Departmental Committee on Justice and Legal Affairs in Mombasa from 3'd to

MIN.NO.181/25l02/2016: PRELIMINARIES



5e March, 2015 to share their findings and legislative recommendations emanating from the
vetting process. The Committee acceded to the Board request.

MrN.NO.rSs/25l02l201 6: AD.IO & DATE OF MIlETING

There being no any other business the meeting adjoumed at thi:ty minutes past Eleven 0'clock.
The next meeting shall be by notice.

SIGN I)ATII

CIIAII1PERSON



MINUTES OF TIIE 4OTII SITTING OF' ,I,HE CONSl'ITUTIONAI,
IMPLEM ENTATION OVERSIGHT COMMITTEE III]LD ON ,I'IITJITSI)AY. ISIII
FEBRUARY, 2016 AT TIIL 2ND FLOOR CONTINEN.TAL I}()AI{D ROON,I,
PARLIAMENT BUILDING , AT I2.OO PM

PRESEN T

l. The Hon. Njoroge Baiya, MP - Chairperson
2. The Hon. Moitalel Ole Kent4 Mp - Vice Chairperson
3. The Hon. Benson M. Kangar4 Mp
4. The Hon. Protus Akuj4 M.p.
5. The Hon. Mary Wambui, M.p
6. The Hon. Steven Kariuki, Mp
7. The Hon. Omulele Christopher, Mp
8. The Hon David Gikaria, MP
9. The Hon. Alice Muthoni Wahome, Mp
10. The Hon. Grace Jemutai Kiptui, Mp
I 1. The Hon. John Lodepe Nakara, Mp
12. The Hon. Sakwa J. Bunyasi, Mp
13. The Hon. Boniface O. Otsiula, Mp
14. The Hon. Abdul Rahim Dawood, Mp
15. The Hon. Shakila Abdalla, MP
16. The Hon. Aramat Lemanken, MP
17. The Hon. James Lomenen, MP
18. The Hon. Peter N. Gitau, MP

ABSENT WITH APOLOGY
1. The Hon. Humphrey K. Njuguna, Mp
2. The Hon. Bowen, David Kangogo, Mp
3. The Hon. Rose Rwamba Mitaru, Mp
4. The Hon. Samuel K. Chepkonga, Mp
5. The Hon. Sabina Chege, MP
6. The Hon. (Dr.) Dahir Duale Mohammcd, Mp
7. The Hon. Ababu Namwamba EGH, MP
8. The Hon. Mahamud, M. Maalim, Mp
9. The Hon. Manson Nyamweya, Mp

IN.ATTENDANCE NATIoNAI, ASSEMI]LY

1 . Mr. John Mutega
2. Mr. Nebert Ikai Lomechu
3. Mr. Alex Mutuku

MIN.NO.I77 /18t02/2016:

-Principal Clerk Assistant II
- Clerk Assistant III
- Sergeant at Arms

PI-ERIMINAXIES

The meeting was called to order a1 12.00am. l'he chairman informed the mcmbers that, the was
convened to consider a Petition submitted by meeting Major (Rtd) Joel Kiprono Rop aiong side
other correspondences.

l lPage



(JONSIDF]RA'TION OII T ltti PIII-ITION BY MATOR

OTTD) JOEL KI I'IiONO ITOP ON INTRODIJCTIoN
OII A COMPRI'IIIIN SIVII, CONSI]'I'I]'I'IONAL BII,L

Way Forward:
The committee tasked the secretariat to get all the proposals from the various proponents and

analyse them in light of their constitutional anchorage for presentalion before the Committee at

its next meeting on Thursday, 25th February, 2015'

MIN.NO.179l1 8/02/2076: STUDY VISITS

The Committee re-visited the matter of study visits and observed that, CIOC had not held any

benchmarking visit. The meeting was informed that out of the seven (7) proposals for visits made

to Sweden, United Kingdom, Scotland, Wales, Russia, Switzerland and Canada, the Committee

had only received a response from the Federal Assembly of Switzerland who indicated that they

only accept delegations fiom other Parliament for one day oniy. The Committee was advised that

it would not be prudent to visit such a far jurisdictions for a day'

Subsequently, the Commitlee asked the secretarial to make request to the following jurisdictions:

a) The National Assembly of Quebec, Canada;

b) The General Assembly of Maryland and Ohio Legislature, USA;

c) The Parliament of Romania;

d) The Austrian Parliament;

e) The Parliament of South Africa and Gauteng Legislature, South Africa;

0 The Parliament of Rwanda

g) The Parliament ofthe Republic of Tanzania

h) The Parliament of the Federal Republic of Nigeria

MIN.NO.180/1 8ru2t2016:. AD.IOURNMDNT

There being no any other business the meeting adjoumed Thirty minutes past at Tweleve

O'clock

srGN...............

CHAIIIPERSON

2lPage

DA'I'E

MIN.NO.178/18/02/2016:

TO AMEND TTIE CONSTITUTION

The commitlee considered a Petition by Major (Rtd) Joel Kiprono Rop requesting the National

A.ssemblv to introduce a comprehensive Bill that incorporates all the constitutional amendments

,,r.,no.dl bv various individuals and bodies. The Committee observed that it would be prudent to

|,-*onir. those proposuls which require parliamentary initiative and those which would require

amendment bY PoPular initiative'

I



TI{Ii CONSTII'IJTION OF KI1NYA, 20IO
(AMENDMENT) BILL, 20I5

ITILL FOR THE AMBNDMI]NT OF'IHE CONSTI'I'UTION OF KENYA, 2O1O BY
POPULAR INITIATIVE PUITSUANT TO AR'I'ICLI] 257

PU BLISH EI) I}\' 1'I I I' COM M I'TTBI1 OII EXPI II'I'S.
OKoA KENYA MOVEI\,I IIN'I'

,4 ,-{f :li,r

2l't" APllll,20l5

THtr IIEPUBLIC OF KENYA



The Constitution qf ,2010 (Amendmenr) Bill' 2015

THE CONSTITUTION OF KENYA,20IO (AMENDMENT) BILL' 20I5

A llill for

AN ACT of Parliament to amend the Constitution of Kenya,

201 0 by popular initiative pursuant to Article 257

of the Constitution of KenYa.

ENACTED by the Parliament of Kenya as follows-

Short title. 1. This Act may be cited as the Constitution of Kenya,

20 I 0 (Amendmenl) Act, 20 I 5.

Amendment of
the Constitution.

2. The Constitution ofKenya is amended in the mannef set

out herein belorv.

Amendrnent 10

Aaicle l2 of the

Constitution.

Anrendment to

Article 67 of the

Constitution

3. The Constitution of Kenya is amended at Article 12 as

follows-

a) At sub clause 1(a) by deleting the word "and" at

the end of the sub clause.

b) At sub clause ( I )(b) by adding a comma after the
word "passport" and adding lhe words "national
identity card" before the words "and any
document" and deleting the full stop after the

word "citizens" and substituting therefor a

semicolon. The sub clause is further amended by
adding the word "and" after the semicolon.

c) By introducing a new sub clause (l)(c)-

(c) The State shall issue the documents refered
to in clause (b) to citizens within sixty days
of application.

4. The Constitution of Kenya is amended at Article 67 (2)

by renumbering sub clauses (g) and (h) as sub clauses
(h) and (i)respectively and introducing a new sub clause

after sub clause 19) as lollows-

Insertion of new

Article 7lA to

(g) administer all registries, processes and

dispositions in respect of all private, public
and community land,

5. The Constitution of Kenya is amended by introducing a

new Arlicle 7lA as follows-

2



1'lte Conslilttlion of K,enyq 2010 (Amendment) Bill, 2015

the Constitution.

Amendment to
article 79 of the
Constitution.

Insertion of a
new Article 83A
to the
Constitrrtion.

l) The role of, and benefits for, communities in
the management of natural resources shall be
determined by Iegislation.

2) 'l'he national govemment shall ensure that:-

(a) at least fifteen per cent of revenue
derivcd by the national govemment from
natural resources is allocated to the
county where the natural resources arc
extracted; and

3) The allocation under clause 2(b) shall be
administered through a representative
community management framework and
structure.

4) Parliament slrall enact legislation to give effect
to this provision.

6. The Constitution of Kenya is amended by deleting the
current Article 79 and substiruting therefor a new
Article as follows:

(l) There is hereby established the Ethics and
Anti-Corruption Comrnission.

(2) The Comrnission shall have the powcrs to
cnsure compliance with, and enforccment of,
the provisions of this Chapter and other
functions allocated to it by Parliament.

(3) Parliament shall enact legislation to give
effect to this Article.

7. The Constitution of Kenya is amendcd by introducing a

new Article 83B as follows-

(a) The Independent Electoral and Boundaries

Commission shall have one single national register

3

(b) at least five per cent of revenue derived
by the national govemment from natural
resources is allocated to the communities
where the resources are extracted.



Insertion of a

new Article 86A

to the

Constitution

'l hc ( onslilulion Kenyr, 2010 (Antendnrcrrt) Bill, 2015

of voters.

(b) The Commission shall ensure that:

i) The voter registration system and rnethod used

shall be simple, accurate, verifiable, secure,

accountable, and transparent.

ii) The voter registration system shall capture any

two of the following biometric features: thc

finger prints, the lacial featutes or Iris

recognition.

iii) There shall be one biometric voter registration

kit in every polling station for purposes of
registration of voters,

iv) Voter registration shall be done at every

designated and gazetted polling station.

v) The Commission shall causc to be published in

the Gazette the national register of voters sixty

days before the date of the general election

vi) ln the case of a by-election, the Commission

shall publish in the Gazette the relevant portion

of the national register of voters thirty days

before the by-election

vii) The Commission shall within sixty days of the

commencement of each year cause to be

published in the Gazettc and Io make available to

every political party, the names and addresses of
each person registered during the preceding year.

viii) The Commission shall ensure in respect of each

constituency not less than 80% of the eligible

voters in any electoml area are registered, based

on the last population census or the government

projected population whichever is lhe most

recent.

ix) The Commission shall ensure that there is full
and complete disclosure to the public of all its
processes, infrastructrtre, decisions, and

transactions, including award of services and

contracts rclatcd to v()tcr rcgistration.

8. Thc Constitution of Kenya is antended by introducing a

new Anicle 86.4 as lollows:
(i) The lndependent Elcctolal and Boundaries

Comtnission shall appoint a retuming oflficer for

.1



The Conslitution of Kenya, 2010 (Atnendmen\ Bill, 201 5

Insertion ofa
new Article 868
to the
Constitution.

Insertion ofa
new Article 86C
to the
Constitution.

each constituency and a presiding officer lor
each polling station who shall be responsible for
all the elective seats namely presidential, senate,
govemor, national assembly and women

representative and county assembly.

9. The Constitution of Kenya is amended by introducing a
new Article 868 as follows-

(i) The system of voter identification shall be
electronic;

(ii) The electronic system adopted for voter
identification shall be simple, accurate,

verifiable, secure, accountable, and transparent;
(iii) The electronic voter identification system shall

have a count and a record of all voters so

identified;
(iv) the presiding officer shall ensure that only the

electronically identified voters shall be allowed
to vote;

10. The Constitution of Kenya is amended by introducing a

new Article 86C to be titled "results transmission" as
follows-

(i) The system of results transmission shall be

manual and electronic. The electronic
transmission shall be rcal time;

(ii) The results of all elections conducted in each

constituency shall be announced by thc
constituency retuming officer, after collating the

results transmitted by the polling station
presiding officels.

(iii) The counting of votes at the polling station and

announcement of results at the polling stations

shall be announced in the following order:
presidential, senale, governor, women

representative, rnember of national assembly and

members of the county assembly

(iv) The Returning Officer shall ensure that the vote

results are announced publicly, through a Video-
link and beamed to the public through at least

three accledited tclevision stations, Media



The Constilulion of Kenyo,2010 (Anrcndment) llill' 2015

Insertion of a

new Article 88A

Amendllcnt to
Article 88 of thc

ConstitLltion.

houses and to the Commission.

(v) The results shall be scanned, recorded and

simultaneously sent by electronic means to the

Commission and the Participating political

parties.

(vi) Subject to this Constitution, tlre announcement

by the constituency returning officer of the

results in respect of each and all results for that

constituency shall be final.

Il,The Constitution is arnended by introducing a new

Article 88A as follows:
(a) The Commission shall cary out its operations

and activities in an open and transparent manner;

(b) The Cornmission shall have an obligation of
complete disclosure of all its operations both

administrative and in the conduct and

management of elections;

(c) The commission shall make complete disclosure

and provide access to all services procured,

contracts entered into and general access to its
systems;

(d) The Commission shall at all times share its

decisions and operations with all political parties

and actors throughout the entire electoral

process.

12. 'I'he Constitution of Kenya is atnended at Article 88 by
inserting a clause ( lA) as lbllows-

(i) The membcrs of the Commission shall consist ol'
seven persons non,inated by polilical parrics

based on their numerical strength in Parliament
in the previous general clections and gazetted by
the President wilhin seven days of receiving the

nominees by thc political panies.

(ii) The commissioners shall elect a chairperson
from among their nLtmber.

(iii) No member of the Cornmission shall hold the

position of chairperson for a period exceeding

twelve months.

()



Tlte Constilutiott of Kenyq 2010 (Antenrlment) Bill, 201 5

I-nsertion of a
new Article 96
(4)

lnsefiion ofa
new Article I l0
(4) & (s)

Amendment to
Article 138 of the
Constirution.

Amendrnent of
Article 140 of the
Constitution.

13. The Constitution is amended by introducing a new
Article 93 (4) and re-numbering the current clause (4) ro
read clausc (5) as follows:

(4) Each Governor shall be required to tile quarterly
repofis of the County cxpenditures and
developments priorities witli the Senate and the
respective county assemblies.

14. The Constirution sis amended by introducing a new
Article 110 (4) & (5) and by re-numbering the current
clause (4) as clause (6) as follows:

(5) The joint resolution of the two speakers shall be

shall be before the t't reading ofthe bill.
(6) Each speaker shall report the decision so reached

to their respective houses within seven days of the
decision.

15. The Constitution is amended at Afiicle 138 at clause l0
by deleting the word "and" at the end of sub clause (a)
and renurnbering sub clause (b) as (c) and introducing a

new sub clause (b; as follows-

(c) publish the results received from the constituency
retuming officers in the Gazette; and

16. The Constitution of Kenya is amended by deleting the
current Adicle I40 and substihting therefor the
following new Anicle-

(l) Within fourteen days after the declaration of
the resrrlts ol a presidential election any voter
may lodge at the Suprente Cor.rrt a petition
challenging the Presidential election results.

(2) Within seven days after lodging and service of
the Petition at the Supreme Court the
Commission and the Respondeuts shail file
thcir rcsponses to the petition.

1



Amendllent of
Adicle 166 of tlre
Constitrttion.

Amendnent of
Article 167 of the

Conslitution.

Amendlnent of
Article I72 olthe
Constitution

Amendment of
Articlc 203 of the

Constitution.
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(3) Within seven days after the Commission and

the Respondents file and serve their responses

the Petitioner shall file further affidavits in
response to the Commission and the

Respondents.

(4) The Suprenre Court shall hear and detennine
the Petition within sixty days lrom the date of
the declaration of results.

(5) lf the Supleme Court detemtines the election
of the President-elect to be invalid, a fresh
election shall be held within sixty days alier-

lhc detennination.

17.The Constitution of Kenya is amended at Arlicle 166

(l)(a) by deleting clause (1)(a) and sr.rbstituting

therefore a new clause l(a) as follows-

(1) The Judicial Service Commission shall
appoint-

(a)the Chief Justice and the Deputy Chief
Justice subject to the approval of the

National Assembly; and

18. The Constitution of Kenya is amended at Article I 67 by
deleting clause (1) and substituting therefor a new
clause as follows-

(l) A judge shall retire from office on
attaining the age of seventy five years, but
may elect to retire a1 any time after
attaining the age of seventy years.

19. The Constitution olKenya is amended at Article 172 by

deleting clar.rse (l)(a) and substituting therefot new
clause (l Xa) as follows:

(a) appoint j udges;

20. 'I'he Constitution o1'Kenya is antended at ArticJe 203 by
deleting clause (3). 1'he Article is frrrther anrended at

clause (2) by deleting tlte rvord "fifteen" and

substituting therelbr the words "forty five" and by
adding the words "in thc preceding financial ycar" after
the u,ords "national government."

li
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lnsertion ofnew
Article 204,4 to
the Constitution.

Amendment to
Article 232 of the
Constitution.

( | ) There is hereby established a Fund to be known
as the Ward Development Fund.

(2) For every financial year, at least five per cent of
the equitable revenue allocated to a county
govemment shall be paid into the Fund and shall
be utilized in each county to implement projects
in accordance with development priorities of the
ward representation.

(3) Parliament shall enact legislation to make
provision for the management of the Fund and
to give funher cffecr to this provision.

22. The Constitution of Kenya is arnended by introducing
A(icle 206A as follows-

( 1) There is hereby established a Fund to be known
as the Constituency Development Fund.

(2) For every financial year, a portion of the
revenue allocated to the National Covemmcnt
in the annual budget shall be paid into the
Fund to undertake approved functions of the
National Govemment in each Constituency.

(4) Parliament shall enact legislation to make
provision for the management of the
Constituency Development fund.

23. The Constitution ofKenya is anrended at Lnicle 232 by
introducing a new clause 2A as follows-

{a) Subject to the protection of minorities and the
marginalized in Articles 10, 100 and 232 of this
Constitution, no ethnic comn:unity shall have
more than fifteen per cent of appointments in
any state olgan of the National Govemment, all
Govemment agencies, and departrnents of
(iovemment.

(b) The provisions of this clause shall apply to all
appointments at all levels of Govemment.

(c) This provision shall apply to all private

9

Insertion of new
Article 206,4 to
the Constitution.

2I. The Constitution of Kenya is amended by introducing
Article 204A as follows-
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enterprises that are contracted by the National
Govemrnent and its agencies.

24. The Constitution is arnended by introducing a new

Article 246A as follows-

( l) There shall be a County Security Advisory Cor.rncil

in rcspect ofeach countY.

lnsertion of a

new AI'ticle
246A to the

Constitution.

Amendment of
Article 248 of the

Constitution.

(2) The rnembership of the Council shall

representatives of security agencies'
govemment representatives and members

public.

include
county
of the

(3) The functions of the Council shall be to-

(a) develop proposals on priorities, objectives and

targets for the performance of security agcncics ;

(b) provide feedback on performance of the security
agencies to the lnter-governlnental relations

forutn:

(c) Facilitate public participation;

(d) and such other functions as may be detennined

in nalional legislation.

(3) Parliament shall enact legislation to give effect to

the provisions of this Article.

25. The Constitution ofKenya is amended at Article 248 (2)

by introducing a new clause (k) as follows:

(k) The Ethics and Anti-Conuption Commission.

Amendment to

Article 255 of thc

Constitution.

26, The Constitution of Kenya is amended at Article
255(l)(i) by adding the words "revenue allocation,"

after the word "objects",

l0
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MIi I\,IOITAN Dt]M OF OI}J I'(]TS AN I) Ii. ITASONS

The Constitution of Kenya came into force on 27'h of October 2010 upon its
public promulgation. Many Kenyans pinned thcir hopes on the provisions ofthe
Constitution. Owing to this, a vast majority had their dreams and aspiration tied
to the efficacy and efficiency of implementation of the Constitution. This has
not been possible without enabling provisions to help clarify and define
responsibilities, duties, powers and functions of different organs; to wit the
Judiciary, the lndependent Electoral and Boundaries Commission, the National
Land Commissiotl inter alia. The objective of this Bill is therefore to amend
various provisions of the Constitution in order to take into account the
invaluable lessons leamt through three years of implementation of the
Constitution in order to give effect to the aspirations of the people of Kenya.
The following are the explanatory notes ofthe clauses.

Clause 3

The amendment in this Article entrenches the rights of all citizen to a Kenya
National ldentity Card. The National Identity Card is a pre-requisite for all
citizens if they are to enjoy their political right under Article 38 of the
Constitution.

Clarrscs 4

This clause has been introduced to define the specific roles between the
National Govemment and the National Land Commission on management of
public, community and private land. 'l'his is with respect to the management of
registries, processes and dispositions. The clause grant exclusivity to the
National Land Commission to administer public, private and community land
while the National Govemrrent role is Iirnited to policy formulation in relation
to land.

The amendment has been introduced to clarify the roles of the different levels of
govemment in management of natural resources. lt enshrines the rights of
communities frorn where the resources are extracted to share in the income.
The clause anticipates legislation to guide the involvement of county
govcmments and the development ola comn)unity management framework lor
the better managenrent of natural resources by the two Ievels of government.

Clausc 6

This clausc
Commission

establishes and entrenches the
as a constitutional commission

Ethics and Anti Coruption
with powers to enforcc the

ll

Clausc 5
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nrovisions of Chapter Six of Constitution. This clause grants more autonomy to

ihe Commission undcr the Constitution

Clause 7

The amendment cnhances accountability and the management of the electoral

orocess in Kenya and removittg any loopholes which may make the voter

iegistration process suffer legitimacy confidence. It gives the parties to the

elJction to ascertain the contents of the register and allow individuals who may

have been omitted fronr tlle register to seek redress lt also imposes a duty on

tlie Commission to maintain only one single national register of voters and a

requirement to adopt an electronic voter registlation system that is simple,

accurate, verifiable and accountable. The Cornmission will also have a duty tc)

publish the National register of voters within 60 days for the preceding year and

;vail the register to all political parties

Ctausc 8

Th" clous" introduces a ncw Atlicle 864 to provide fbr the appointrr.rent of a

returning officer lor cach constituency and a presiding officer ibr every poling

stalion and who shall be responsible fol all clcction of all electivcs seats

ilcluding the position ol president, governor, and senator, menrber of the

national assentbly, wonlen representative and cottnty assenrbly representative

The clause is intended to ensure that in the Presidential election there shall be

290 returning officers whose results announcetlent shall be final and not the

chairperson of the Conimission

Clause l0
This clause inroduces a new Article 86C to deal with vote transmission which

shall be electronic and sirnple, accountable, vcriliablc and transparent The

transrnission syslerl sllall be real tinle and streatned simttltaneously to all

oolirical paflies. l lte resLrlts shall be announccd by the Constituency returning

Lm.er and shall be final and to be beamed in public before a video camera and

transmitted to all registelcd television statiolls' tllen subsequently scanned and

sent to the Conrtnission and to all political parries at thc same time'

Clause I I
The clause introduces an obligation on the Conttr]ission to carry out its
ooeralions and conduct ol-elections in an open and transparent manner and to

makc full disclostrre of all engagements including contracts of services il enters

into.

ll

Clause 9

This clause introduces a new Article 86B to provide for proper voter

identification process which is elechonic and is to be simple, accurate,

verifiable and accountable. 'l'he new clause also requires the Commission to

aDDoint a rctuming officer and a presiding officer for cach of the elective

positions ,anr.ly presidential, senate, governol, women Representative and

National AssemblY Positions
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Clause I2
This amendment provides for the nomination and appointment of
Commissioners of the Independent Electoral and Boundaries -tmniission by
political parties based on their numerical strength in parliament based on the la;t
election results. The chair of the Commission is to be appointed by the members
of the Commission on a rotational basis for a period not exceeding twelve
months.

Clause 13
The amendment has been inlroduced to ensure accountability of County
Govemments for resources allocated to them by making a requirement that they
file quarterly reports with the Senate to show how expenditure has been
undertake and to shed light on their development priorities for the subsequent
quarter ofthe year.

Clause 14
The amendment has bcen introduce to streamline the procedure and process
through which the speakers of both houses arrive at a joint resolution as to how
to determine which bill must pass through senatc. It places a requirentent on
both speakers to carry out such consultation or resolution before the l" reading
of the bill and to communicate their decision to the respective houses within
seven days of the resolution.

Clause 16
The amendrnent sets out in great detail the disputc resolution plocess in the
event of any electoral disputes arising out of the presidential elections. It offers
adequate timelines to enable filing, exchangc and detennination of presidential
election disputes. [t offers an adequate tirneline to enable filing, service of
documents and determination of presidential elections disputes.

Clause 15
The amendment is introduced to place an obligation on the Commission to
publish results as received from the constituency retuming officer into the
Kenya Gazette.

Clruse 18

This clar:se harmonizes the retirement age of the judges appointed under the old
constitution and those under the new Constitution.

ll

Clause l7
The amendment provides for a procedure ol appointment of the Chief Justice
and the deputy by the Judicial Service Cornmission and takes away the powers
of the President to carry out any appointnrents.



Clauses 19

The two clauses deepen the independence of the judiciary by allowing the
judicial Service Commission to appoint judges without the involvement of the

executive.

Clause 20

ihis amendrnent ensures thal county govemments llave adequate finances to

cany out their lunctions. This is achieved through:

a) Enhancing county allocation of the national revenue from lhe current

minimum of fifteen percent to a minimuln of forty five percent'

b) Providing that the base for calculating the nrinimum allocation above is

"the preceding financial" yeal as opposed to the'.rtrost recently audited

and ipproved account" which have tended to be outdated and not

reflecting the current economic realities'

Clause 22

it" .t"r." establishes the Constituency Development Fund whic6 shall be a

Dortion of the revenue allocated to the National Govemment to carry out

ipprored functions of the National Govemment

CIause 24

This amendrnent establishes the County Security Advisory Council at the

countylevel.Thisseekstostrengthencommunityinvolvementinthesecurityat
the county level.

CIause 23

ihi, 
"luur. 

ensures that all communities are effectively represented in all public

service appointrnents by restricting the appointments in all state agencies'

nouarr.ni departlnents and corporations to no more than fifteen per cent of
f,us.d on rhe population of any one ethnic conrmunity' It also entrenches

aflirmative action in favour of ethnic minorities in public appoint[rent. It is

"r.r,r, 
, duty on private enterprises that are contracted by the National

Gor.r,r.nt to ensure that provide employment of Kenyans across the ethnic

divide.

The Conslitution of K. , 2010 (Anendment) Bill, 2015

Clausc 25

This clause seeks to entrench the independence of the Ethics and Anti-
-onrption Comrnission as a constitutional conrmission This is further to the

amendrnent to Article 79 of the constitution.

ll

CIausc 21

it" 
"tuut" 

introduces the Ward Development Fund which constitutes five

percent ofthe equitable share ofthe funds allocated to county govemments' The

ilur." "lto 
allows county assemblies to legislate for the better management of

the Fund.
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26

ill seeks to protect devolution by ensuring that adequate funds are

Cla

This
to the devolved government structures. This clause protects the
of Article 203 so that the equitable share of revenuc to the devolved

may only be altered at a referendum.

DATED A7' NAIROBI THIS 23RD DIY OI.' APRIl, 20 I5
OKOA KENYA MOVDIIf ENT
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ANACT of Parliament tc- amend .. e Consctution of Keny4 2010 by
parliamentary ininanve pursuant illArricle 256 ofthe Constitutlon

E ACTED by the Parliament of Kenya as follows-

l. This Act may be cited as the Constitulion of Kenya.

(Amendment) Act. 2016.

2. The Constitution of Kenya is amended in the manner set out

herein below.

2010

3. The Constitution of Kenya is amended at:Article 27 by introducing

clause 64. as follows-
6A.. The affinnative action programs and policies shall lapse after

a period often years from the enactment date of this constitution

Article 27 is further amended by deleting szb clause (8)

4. The Constitution of Kenya is amen-ded at Article 59 (4) by deleting the

corna after the word "part" and substituting therefor with a full stop

and deleting the words "and any other such legislation may restructure

the conrrnission into - or more separate commissions,"

5. The Constitution of Kenya is amended by introducing a new Article

7l A as follows -

l) The national government shall ensure that-:

a) At least eighteen per cent of revenue derived by the

national government from natural resourc.es is

allocated to the county where the natural resources

are extracted.

b) SI least seven per cent of the revenue derived by the

national government from natural resource is

-rce to the comrnunity where the natural

-:S ex-aclori

6. The Constitution 'Jf _- .. o. is amended by introducing a new

Article 75 A as -ct4u -
(a) Any person '.,,'bo engages in econorni sabotage, conuption,

terrorisln ";l:xi di"- s-aff eng is liable for a capital punishment.

(b) Parliz-mern shall enact legislation to give effect to this

prov is ion,

Amendment

ofthe Constitution

Amendment of
Article 27 to the

Conslitution.

Amendrnent of
Article 59 to the

Constitution

Insertion of a new

Ar icle z I Ato the

Constitu ion.

lnsertion of a new

Article 75 A to the

Constrtunon.
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Short ntle

Article 59 to the Constitution is further amended by deleting clause

(s ).



Amendment to

Article 8l of the

Constitution.

7.The Constitutiot ts amended at Arlicle 8l b: -:!le:...::-:-:- cla..r;e

(b).

8 The Constitution is amended

(e).
at Article 88 (a) by deleting sub clause

9. The Constitution of Kenya rs amended at Article 89 (l) by
deleting the words "two hundred and ninety- and substituting therefor
with the words "two hundred and ten,,

| 0. The Constitution ol Kenya is amended at Article 97 ( I ) ta) by deleting
the words "two hundred and ninety" and substituting therefor with
the words "two hundred and ten,, as existed before the enactment of

th6 new constitution 2010.

I l. The Constitution ofKenya i amended at Arlicle t52 (3) by
deleting the word "not" from the clause.

12. The Constitution of Kenya is amended at Article 1.6 7( I ) by
inserting the word "four" after the word "seventy:

The Article is further amended by introducing clause 2A as follows-

2,A AJudge ofthe supreme court shall hold office for a maximum
of seven years or until retiring under clause ('l), whichever is

earlier.

li. The Constitution of Kenya is amended at Arricle t68 (l) by

introducing (f) (g) and (h) as follows-
(f) parliament shall enact Iegislation for the establishment and

composition of a vetting board to conform the compliance of the
judges with this section and chapter six of the Cn-n every five
years and their suitability to continue serving.

(g) judges found unsuitable to continue serving shan be
relieved oftheir duties

(h) any judge aggrieved by the decision ol the ,etoipg bOard

may appeal to the High Court and a bench of- coasist.ng ofserum
counsel not serving appointed by the chief lusoce - -ar ...ceappeal

and its decision shall be final.

0) any rnatter whereof a j dge or magistmre has an interest shall

equalJy be heard by a panel of three (3) senior counsel appointed by

the chief Justice including any appeals prcferred 'be court of Appe2l

and the Suprenre court, provided the nunr of nior coccsel shall

confirrn with the quorum of the said couns.

Amendment to

Article 88 of the

Constitution

Amendment to

Article 89 of the

Constitrtion-

Arnendment to

Article 97 of thc

Constitution.

Amendment to

Article 152 of the

Constitution.

endment of
Article 167 to the

Constitution.

Amendment of
Al' ide 168 to

the Constitution.
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Amendment to

Article 203 ofthe
Constitution

Insertion of a new

Article 204 A to

The Constitution

l4 'l'he Constitution of Kenya is amended at Article 203(2)
by deleting the word "fifteen" and substituting therefor the worus

"forty-Slx'and adding the words "rn the precedi g financial year 8..'...r

,/re words "national government"

The Article rs further amended by deleting clause 3

15, The Constitution of Kenya is amended by introducing Article 204.

as follows-

(1) Thele is established the constituency development fund
(2) For every financial year, the equitable share of lhe revenue

raised nationally that is allocated to the Constituency

Development Fund shall not be less than five per cent of all

revenue collecled by national government

(3) Parliarnent with the concurrence of the Senate shall enact

Iegislation to make provision for management of the

Constituency Development Furld.

Insertion of a new

Article 204 B to

to the Constitution.

16. The Constitution

as follows-
(l) There

fund which

total county

is established

shall receive

[evenue.

at the ward

not less than

ofKenya is arrended by introducing Article 204 B

(2) The Members of County Assenrbly

fund as the Patrons.

(2) Parliament with the concurrence

legislation for further management

further eflect to this provision.

level, ward development

seventeen per cent of me

shall adrninister the ward

Senate shall enact

fund and to give

Anrendment to
A ide 230 of the

Consn uuon

Amendment to

Afiicle 232 0f the

Constitution.

of the

of the

18. The Constitution of Kenya is amended at Article

a new clause 2A as follow -

(a) Subject to th protection of minorities

in Articles 10, 100 and 2i of this

community sha J have rnore than twen

positions in-

17. The Constitution of Kenya is amended at Article 230 (4) by

introducing a new clause (c) as follows-

(c) ensure that-

(i) the expenditure on wages, salarie

benefits, paid to state ollicers is not

twenty per cent of the nalional revenue.

(ii) The timeframe to achie e this hall b

by the parliament.

and Ol'..'he

morc I Il0ll

l-$i2Ted

2i2 by inrod

and the

Constit

p rent

m rg:..?!3eC.

tion, no <:-inc

of ap; mtiy€
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(c) This provision
that are contracted

their agencies.

shall apply to all
by the National

. te enterpri es enacted
pnva
or County Covernments or

mendment to
rticle 250 of the

n titution

mendment of the first

edule o the

nslltution

19. The Constitution of Kenya is amended at Afiicle 250 (l) by

deleting the word "nine" and substituting therefor the word "five."
Arlicle 250 of the Constitution is further amended at clause (5)

by deleting the word "may" and substituting therefor the ord

"shall."

Article 250 ofthe Constitution is further amended by introducing

a new clause (13) as follows-
(13) A comrnissioner or holder of an independent office

shall retire from office on aftaining the age of sixty years, apart

from those in office on part time basis.

20. The first schedule to the constitution is amended by

deleting nurnbers one to forty seven (l-47) and is amended

as follows-

1. Coast

2. Upper Eastern

3. Lower Eastern

4. Central

5. Nairobi

6. North Rift Valley

7. South Rift Valley

8. Nyanza

9. Western

10. North Eastern

nnod hv flamSnanner


